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Gar Pershad v. Khuda Baksh KAJI. High Court 627 
Gurdevi v. Raman Mal s.c. 99 P. L. R. 1910 547 
Hajara Bibi v. Lal Chand SAL. High Court 149 
Haji Ismail Sait v. James Short .. | sc. I M. W. N. 513; 8 M. L. T. 353 291 
Halima v. Asibi » | s.c. 4S. L. R. 77 214 
Hamdu Meah v. Emperor ‘ s. co. 3 Bur. L. T. 9 594, 
Handandass v. Mohori Bibi s. © 3 Bur. L. T. 17 601 
Hans Singh v. Chet Singh s.c. 14 O. C. 45 416 
Hanumansingh v. Mannulal s.c.6N. L. R. 156 1121 
Harak Chand v. Charu Chandra Singha s.c. 15 ©. W. N. 5; 13 0. L. J. 102 766 
Hardit Singh v. Gopal Singh s.c. 11 P. W. R. 1911 869 
Hari Krisban v. Emperor s.c. 40 P. W. R. 1910 Cr. 256 
Hari Mati Dasi v. Corporation of Calcutta so 13 0. L. J. 219 891 
Hari Narain v. Khettra Sardar #Cal. High Court 715 
Harji Mal v. Receiver of Insolvent Debtor's 
Estate s. c. 26 P. L. R. 1910 222 
Harnam Singh v. Harnam Singh s. co. 27 P. L. R. 1910; 146 P. W. R. 
1910 999 
Harnam Singh v. Sajawal s.c. 66 P. R. 1910; 171 P. L. R. 
1910; 130 P. W. R. 1910 307 
Harnama v. Attar Singh s. €. 204 P. L. R. 1910 779 
Harpal Singh v. Jagwant Singh s. 6. 13 0. C. 366 1092 
Harsaran. v. Dilraji *All. High Court 527 
Hasraj Hirji v. Karachi Municipality s. 6. 48. L. R. 65 acg 
High Court Vakil, In the matter of a s. GSM. L. T. 375; 21 M. L. J. 76; 
aie 2M. W. N. 359 ` 574 
Hindus of Kannampalaiyam Village v. Kai 
Kola Christians . | 8 62M. WEN. Ad OM. TL. T1291 848 
Hingu Miya v. Heramba Chandra s. 6. 13 C. L. J. 18 81 
Hira Lal v. Raj Kumar s. €. 12 0. L. J. 470 796 
Hira Rodhiani v. Sokhyono Pattojoshji s.c.8 M. L. T. 380 157 
Hooseini Allahrakhio v. Jaffar Fadu s.c. 4 S. L. R. 86 218 
Hugli Mills Co. v. Secretary of State for India | s.c. 12 C. L. J. 489 £00 
Hukdar v. Karuppana Pillay .. | s.-0 8 M. L. T. 432; 2 M. W. N. 69 261 
Hurjivan v. Mathuradas s. c. 34 B. 519; 12 Bom. L. R. 1658] 810 
Husainara Begum v. Rahmannessa Begum sœ. 130. L. J. 3 837 
Ibrahim Khan v. Emperor #All High Court 219 
Idan Khan v. Mendi Lal *Oadh Judl. Commr’s, Court 409 
-Ikbal Husain v. Jafar Ali Khan s. c. 13 0. C. 282 368 
‘Imam Din v, Kishen Singh s. c. 218 P. L. R. 1910 1048 
Imperator v. | v. Mowlabux < s. €. 48€. L. R. 159 929 











( xxvi ) 








Names of cases reported. | 
| 


Where reported. 


Page of Indian 
Cases Vob. VIII. 





Inayat Ali Shah v. Wilayat Shah 
Tnayat-nl-Rahman v. Aziz-ul-Rahman 
Indety China v. Potu Konchi 

Indra Narain v. Nut Behary Jana 

J. M.—— v. Emperor 

Jaffar Fadu v. Emperor 

Jagat Narain v. Emperor 

Jagat Narain v. Sri Kishan Das 
Jahana v. Emperor 





Jahedunnessa Bibi v. Najib-ul-Islam 
Jamal Mahomed v. Moideen Sa Rowther 
Jaswant Rai v. Sadiq Ali 

Jatind:a Nath v. Prasanna Kumar 


a a = JAJA è a s ee 
i iis aA Se ae Se la am oe 
oy $e 


Jeevanbai v. Manordas 

Jeevandas y. Ranchoddas a 
Jugal Pershad Singh v. Parbhu Narain Jha | 
Juro Ram Das v. Gobinda Deb Misra 

Kalanand Singh v. Rameshwar Singh 
Kalee Kumar Nag v. Mayappa Chetty 
Kali Charan v. Annada Kanta 

Kalian v. Chedu Singh | 
Kalleappa Chetty v. Maung Kywe j 
Kallu v. Ajudhya Pershad |: 
Kalu v. Farmana - ia 
Kalyan Singh v. Emperor is : 








Kamalathammal v. Krishna Pillai 
Kamma Narayanappa, Jn re 

Kandsppa Chetty v. Chinnappa Gownden 
Kandukouri y. Secretary of State for India 


Kanhai Lal v. Babu Ram 

Kanitknmanna Imath Narayana v. Maosad 
Kani kamama 

Kapildeo Singh v. Ramrikba Singh 

Karan Singh v. Kanhai Lal ` 


Karim Baksh v. Jattu Ram 


Karnam Venkatrao, In re 

Karori Singh v. Noor Khan 

Karunakara Menon v. Secretary of State for 
India 

Karuppanan Servai, In re 

Kaveri Ammal v Kali Ammal 

Kelu v. Ammad Kully . 

Kesiteddi Panasa Ramudu, Inve 7 

Khadam v. Emperor sen 


RMA KH A mM 
eaarParaaaQaae 
Ta Ee Rie 
Ka wo 
Sn 

On 


Oo 
Ka I KA NT NT 


. 32S 
. 852; 9 M. L. T. 71 


abe 
p Eh 


3 


745 9 M. L.T, 1; 
8 A.L. dJ. 1; 13 
P.C. 


pa 
(ow) 
or 


rey 
a 


21M. Ld 92 
. L. R. 
.L. R. 


Q 


= 
wees Qe. 
mare? B 
D 


alaw: 
fe) 


. J. 497 
.N.2 
3 Bar, L. T. 86 


HR panan a 
Eamapagnea 


l. High Court 

3 Bur. L. T. 122; 5 L. B. R. 189 

l. High Court 

.94 P.L. R. 1910 

. 80 P. L. R. 1910 

0 M. L. J. 781;9 M. L. T.73 
. L. T. 97; 2 M. W. N. 100 

. L.T. 215 

. N. 595; 8 M. L. T, 

. L. J. 823. 


.2 
.9 
.9 


to, ya: oe te 
ANAK 


* 
b 


BeananRn 
a 
= 


ae 


LIM. W. NG 825 
on 9 M.L. T. 198 
167 nè 
. R. 1910 Cr. ES 


% m Io fA 
Se ba E 











= 

















Lutchman Chetty v. Irrawaddy Flotilla & Co. 


d 











( xxvi ) 
Eis 
4 E 
Names of cases reported. Where reported it G 
| & 8 
= AS 
Khadi Hussain y. Emperor s. c. IM. W. N. 568; 8 M. L. T. 352| 301 
Khagendra Nath v. Bhupendra Narayan s. œ. 15 C. W. N. 316 530 
Khanchand v. Gulrajmal s. 0, 45. L. R. 180 939 
Khatija Biv. Babu Sahib s. c. 9 M. L. T. 161 859 
Khayale Singh v. Pitam Singh *All. High Court 889 
Khetter Mohan v. Saromoni Dasi s. 6.12 0. L. J. 602 1105 
< Kbira v. Ralla s.c. 201 P. L. R. 1910 486 
Khub Singh v. Emperor -s. c. 13 O. C. 337 874 
Khushi Ram v. Asu Ram s. 6. 87 P. R. 1910 811 
Kisandas v. Nama Rama Vir s. © 12 Bom. L. R. 1024 651 
Kishan Lal v. Rani Bhawan Kuar KAJI. High Court ats 864 
Kishen Chand y. Sassoon & Co. s. c. 95 P. R. 1910; 190 P. L. R. 
1910; 133 P. W. R.1910 319 
Koda Buksh v. Lokeman Khan s. c. U. B. R. (1910) I, p. 40 1168 
Komerappa Chetty v. Beindu s. €. 3 Bur. L. T. 41 614 
Kondi Chetti, In re s. €. 8 M. L. T. 385 128 
Kothandarama Chetty v. British India Steam 
Navigation Co. .. | s. c. 9 M. L. T. 169 882 
Kottaparambil v. Emperor s.c. IM. W. N. 567; 8M. L., T. 352 300 
Kowuri Basivireddy v. Tallapaparagada Na- 
gamma . | s.c. 1 M. W. N. 827; 9 M, L. T. 467) 1087 
Krishna Iyer v. Balammal 5. ©. 8 M. L. T. 314 412 
Krishnaswami Chettyyar v, Thippa Ramasawmi 
Chettyar wel S. c. 9 M. L. T. 131; 2 M. W. N. 89 763 
Krishnaswami Pathan, In re q s.c 9 M. L. T. 17i 885 
Krishnier v. Sarvothama Royar |s.c. 1M. W. N. 640; SM. L. T. 377 366 
Kruger and Oo. Ltd. v. Maung Po Naw “8. 0. 3 Bur. L. T. 167 945 
Kundan Lal v. Chainu Lal s. 06. 13 O. C. 341 876 
Kunhi Kaman v. Kunhi Parwathi s.c. 1 M. W. N. 642; 9 M. L.T. 92 367 
Kunj Behari Lal v. Collector of Shahjehanpur *All, High Court , 485 
Kunjayee v. Chinnasamy Udayan s. œ IM. W. N. 796; 9 M. L. T. 471; 1069 
Kunmetta Chinnarappa v. Kona Timma Reddi s. €. 9 M. L. T. 55; 2 M. W. N. 111 | 677 
Kuthalalingam v. Packiyam .. | 3.0. 8 M. L. T. 448 i 17 
Kutti Ammu vy. Raggi Seth -s.c. 2 M. W. N. 45; 9 M. L.T. 120 851 
Kyinan v. Set Lan s. c. 3 Bur, L. T. 100 1196 
Lachman Das v. Hanuman Prasad s.0 7A. L. J. 1156 807 
Lachman Prasad v. Ram Kishen Jts. a 7 A. L. J. 1189 1096 
Ladha Ebrahim & Co. v. Assistant Collector, 4 
Poona J s. c. 12 Bom. L. R. 839 166 
Lakshmana Chetty v. Keelan Peria Karuppan ‘| s. œ 2 M. W. N. 106; 9 M. L. T. 203 867 
Lakshmana Chettyar v. Govindarajulu Naidu | s. c. IM. W. N. 565; 8 M. L. T. 349, 181 
Lala Das v. Mr. A. Spratt “eg. 0. 84 P. L. R. 1910 245 
Lekhraj v. Emperor T 8. ¢. 31 P. R. 1910 Cr.; 194 P. L. R. 
- 1910 389 
Lod'Giridhara Doss v. Potti Naicken - s. 0.8 M. L. T. 326; 2 M. W.N. 96 415 
-Lodd Govind Das v. Karnam Munusawmi Pillai s.c.9M.L. T 169 881 














{ xkviil ) 
SH 
° [ES 
r hay Hi aa 
Names of cases reported. Where reported. “wo 
D n 
tha 
as 
Ma Daw Thu v. Ma Dwa s. œ. 3 Bur. L. T. 146 990 
Ma E Mya v Maung Po Thaung s. c, 3 Bur. L. T. 74 453 
Ma Gyi v. Maung Po Hmyin s. 0. 3 Bar. L. T. 45 439 
Ma Hla Kin v. Manng Chit Po s. c. 3 Bur, L. T. 109 1202 
Ma Hnin U v. Ma Le Me s. 6. 3 Bar, L. T. 37 610 
Ma Kyi v. U Maung Gyi s. c. 3 Bur. L. T. 36 610 
Ma Me Gale v. Ma Sa Saw Thein s.c.8 Bur. L. T 112 ` 1205 
Ma Thaw v. McKenzie s. c. 8 Bur. L. T. 49 444. 
Ma Thin v. Ma Nyein E s. 0.3 Bur. L. T. 6 594, 
Ma Shwe Zi v. Ma Kyin Thaw s. c. 3 Bur. L. T. 147 oe 991 
Machana Uajhals v. Gorugantulu | s.c. 1 M. W. N. 782;9 M. L. T. 468) 1066 
Maddur Veera Reddi v. Madam Saban 
' Setti s. c. 8 M L. T. 387; IM. W. N. 784| 239 
Madho Prasad v. Mahtab Chand eae Judl. Commr’s, Court oa 410 
Madho Ram v. Badr-ud-din c. 91 P. R. 1910; 189 P. L. R. 
* Toro, 129 P. W. R. 1910 317 
Mahabir Prasad v. Ram Jiwan Lal s. œ 18 0. ©. 260 272 
Mahadeo Prasad v. Hyder Mehdi | “Oudh Jadi. Commr’s. Court 727 
Mahadeo Prashad v. Jaipal Raut | *All, High Court 867 
Mahadeva Tyer v. Gopala Iyer s. 6, 8 M. L. T. 289; 2 M. W, N. 36; 
34 M. 51 390 
Mahalinga Pathan v. Tirumalai Pillai s. G. 8 M. L. T. 463 64 
Maharaja of Bobbili v. Kaminayani Bangaru s. c. 9 M. L. T. 155; 2 M. W. N. 101 &60 
Mahomed Hashim v. Emperor a | S. C. 4 5. L. R. 52 202 
Mahomed Hoosein v. Mansooklal a. | s. & 3 Bur. L. T. 77 456 
Mahomed Meera v. Ramalingam Pillay a.. | 8. c. 8 M. L. T. 4-0; 2 M. W. N. S4 158 
Mahtab Gir v. Ramzani „e | “All. High Court 689 
Maiku Lal v. Mohammad Mah .. | *Oudh Judl. Commr’s. Court 691 
Maina Servai v. Emperor .. | s.6. 1M. W. N. 616; 9M. L. T. 42 | 302 
Makhan Singh v. Nanda Singh . | so 81 P. L. R. 1911; 1 P. R. 1911 
Rer. ; 2 P. W.R. 1911 Rev. 733 
Makrand Singh v. Mithu Lal . | *Oudh Judl. Commr.’s Court 742 
Malayandi Goundar v. Subbaraya A TENEN s.c YM. W. N. 50:9 M. L.T. 163 854 
Malo v. Emperor .. | sc. 28 P. L. R. 1910 223 
Maluk Singh v. Dasaundha Singh .. | s. c. 129 P. L. R. 1910 553 
Mamu Naina v. Raman Chetty .. | s. ¢ 3 Bur. L. T. 113 1206 
Mani Lal v. Harendra Lal Roy n | 8.0.12 0. L. J. 556 79 
Manikka Veera v. Emperor n |30 SM. L. e 245 318 
Manji Karimbhai v. Hoorbai n | S. €. 12 Bom. L. R. 1044 752 
Mansa v. Nathumal wa | S. € 39P. L. R. 1914; 3 P. R. 1911; 
24 P.W. R 1911 eax 485 
Mansingh v. Rampiare we | 8 C. 6 N. L. R. 109 n | 1184 
Mantura Kauri v. Bani Singh e. | *All. High Court és 529 
Marattil Moosa v. Nampotan Kandril n. | s. ©. 8 M. L. T. 445 . 199 
Marrivada Chinna Ramayya v. Veerapurani r 
Venkattappiah n. | s.c. 1M. W. N. 839; 9 M. L. T. 212. Lica 
Marnthan Chetty v. Kalimuthan a | s.c. 1M. W. N. 576; B M. L. T. 368) 114 
'sc 7 A. L. J. 1205 


Mathura Das v. Mohan Lal 

















L karik 











Names of cases reported. 


Where reported. 


Page of Indian 
Cases Vol. VIII. 





Maula Dad v. Ghulam 

Maung Auug Ban v. Ma Nan Ko 
Maung Chit Pe v. Ma Tin 

Maung Glay v. Odeyappa Chetty 
Maung Kyaw v. Maung Po Thaing 
Maung Kye v. Emperor 

Maung Lo v. Maung Pyaung 
Maung Lu Gyi v. Maung Nyun Bu 
Maung Me v. Ma Sein 

Maung Ngwe Ya v. Allagappa Chetty, 
Maung Pan U v. Ma Kyi Nyo 
Maung Po Khet v. Maung San Ya 


Maung Po Kyi v. Secretary of State for India 


Maung Po Tha v. D’Attaides 

Maung Po We v. Ma The Hla 

Maung Pye v. Ma Thau 

Maung San v. Sit Twan 

Maung Ta Pan v. Maung Po Thaw 
Maung Tha Dun v. Maung Mya Gyi 
Maung Tha Maung v. Maung Hlaw 
Maung Than Dying v. U The 

Maung Thaw Na v. Emperor 

Maung Tun E v. Maung Thet Pyo 
Maung Tun Tha v. Ma Pu 

Meda v. Mohan Lal 

Meer Jangoo v. Chote Sahib 

Meesla Ramanna v. Akkalabotu Chinna 
Meeyappa Chetty v. Maung Ba Bu 

` Meghraj Vallabhdas v. Jadhowji Morarji 
Metharam v. Rewachand 

“Mi Hla Min v. Mi Ket 

Mi Kin Gale v. Mi Kin Gyi 

Mi Me v. Nga On Gaing 

Mi Mya v. Mi Gyi 

Mir Abdulla v. Emperor 

Miran Saib v. Commercial Bank of India La.. 


Mohammad Abdul Karim Khan v. Nawaz Singh 


Mohammad Azim Khan v. Brijraj Siogh 
Mohammad Idris Khan v. Iftikhar Ahmad 
Mohan Lal v. Humayun Jah 

Mohan Saha v. Sashanka Mohan Roy 
Mojilal v. Gavrishankar Kushalji 
Moment v. Secretary of State for India 
Mon Mohan v. Emperor 
Mr. v. din Byu U 

Mrs. A v. Mr. A 

Mrs. Davies v. Brock-Smith 





are TT Por Teer rere Tre re 


daa pe SG ore See eres Tee eT eee ee 


eesesaagsaga 


20 P. L. R. 1911 


3 Bur. L. T. 134; 5 L. B. R. 219 
3 Bur. L. T. 43 

3 Bur. L. T. 44 

3 Bar. L. T. 131 

3 Bur. L. T. 120 

3 Bur. L. T. 149 

3 Bur. L. T. 83 

5 L. B. R. 192 

3 Rur. L. T. 15 

3 Bur. L. T. 107 

3 Bur. L. T. 135 

3 Bur. L. T. 159 

5 L. B. R. 1-1; 3 Bur. L.T. 123 
3 Bur. L. T. 54 

3 Bur. L. T. 2 

5 L. B. R. 195; 3 Bur. L. T. 104 
3 Bar. L. T. 115 

3 Bur. L. T. 136 

3 Bur. L. T. 153 

3 Bur. L. T. 16 

3 Bur. L. T. 119 

3 Bur. L. T. 49 

3 Bur. L. T. 67 

83 P. L. R. 1910 

6 N. L. R. 161 


1M. W. N. 853; 9 M. L. T. 862 
3 Bur. L.T. 62 ` 


. 12 Bom. L. R. 1062 


4 S. L. R. 161 

U. B. R. (1910) 1, p. 26 

. R. (1910) 1, p. 42 

. R. (1910) 1, p. 22 

. R. (1910) 1, p. 28 
. L. R. 1910 


s 303 


49. 











( łxx ) 








Names of cases reported. 


Where reported. 


Page of Indian 
Cases Vol. VITI. 





Muhammad v. Charag 


Muhammad Azim v. Secretary of State for 


India 
Muhammad Bakhsh v. Faiz Bakhsh 
. Muhammad Sayeed v. Muhammad Ismail 
Muhomed Ibrahim v. Muhomed Aziz 
.Munikoth Rairu v. Karoth Thanicheri Appa 


Murugappa Chetty v. Ranganayakalu Chetty 


Musa Mia v. Dorabjee 
Musadi Lal v. Badhawa 


Mosaraf Ali v. Amir Jan Bibee 

Musili Naidu v. Nataraja Chettiar 
Mussa Kutti v. Rangachariar 

Mutaya Pillay v. Maung Shwe Bon 
Muthappa Nadar v. Sankara Nadar 
Muthu Gounden v. Chellappa Gounden 
Muthu Naicken v. Srinivasa Aiyangar 
Muthu Pillai, In re 

Muthusawmy Naick v. Bangarammal 
Muthuswamy Sastry v. Narayana Sastry 


Nadamuni Narayana Iyengar v. Veerabhadra 


Pillai 
Nagalla Kotayya v. Nagalla Mallayya 
Nagar Mal v. Ram Chand 
Nallamuthu Pillay v. Subba Pillai 
Namubai v. Daji Govind 
Nanak Chand v. Mehr Jawaya 
Nand Rani v. Swashwa Neshwar ` 
Nanku v. Emperor 


Narasimha Appa Row v. Rangayya Appa Row ` 


Narayan v., Emperor ia 

Narayan Ramchandra v. Manager Nagappa ... 

Narayana Patter v. Thethi Brahmani Ammah 

Narayanan Chetty v. Subbia Servai | 

Narendra Bhusan Roy v. Banku Behary Ghosh 

Narendra Nath v. Chairman, Corporation of 
Calcutta 

Narsidas Nanji v. Dosa Kalian 

Nathu r. Dilawar Ali 

Nathu v. Kundan Lal 

Nathubhai v. Devidas 

Nawab v. Jawaya 

Neilson v. Sadananda Swamiar 


s.c.140 P. W. R. 1910; 22 P. L. R. 
1911 


. R. 1910 

. R. 1910 

J. 1176 
. N. 792:9 M.L. T 
aN; 694; 9 M. L. T. 21 

98; 2 M. W. N. 52 

201 

. 1910; 43 P. L. R. 


eae 
O em aT OO OD 
RP org 


Hapee 


D 
m e OT 


nmo 


<W. N.71 
A TANG 
L. T. 238 


FEES 
m 


. 152 
, 835; 9 M. L. T. 27 
64 


9; 2 M. W. N. 82 
` 347; 2 M. W. N. 34 
. 59 


WDOMOORA MOH 


DAD OON MD MRR WM 
iy we eee” far ee gt: ee ae 


BREREE 


. 300; 2 M. W. N. 36; 
L. J. 195 


waanascagaana 


= 


9 M. 
;9M. 


= 


m pmm y ga g 
Peseseas 


aeeeame 


„881; 34 B. 505 


, 142; 
Cal. High c€ oütt 


A L. J. d4 


FEO Mm 


s. 6. 15 0. W. N. 100 
8. ©. 4 5. L. R. 149 
AJI. High Court ° 


se TA. L. J. 1189 


See 


T. 462 


5 


6 


5 


2 




















Names of cases reported. Where reported. 


Page of Indian 
Cases Vol. VIII 





Nelayathakshi Ammal v. Talng Board, Maya- 





veram |s. SM. L. T. 341; 20M. L. J 
£85; 2 M. W. N. 12 488 
Nepen Bala Debi v. Siti Kanta .. | 8c. 12 0. L. J. 459;15 ©. W. N. i 
4 158 
Nga Chit Nyo v. Mi Myo Tu s. c. (1910) 1 U. B. R. 30 477 
Nga Nyan Gyi v. Nga Kyaw Nya s. 0. (1910) 1 U. B. R. 14 466 
Nga Po Saw v. Mi Thet s. 0. (1910) 1 U. B. R. 34 479 
Nga Tun Baw v. Mi Kye s. c. (1910) 1 U. B. R. 10 pia 464 
Niadar Mal v. Lewin a, 0, 94 P. R. 1910; 131 P. W. R. 

é 1910; 168 P. L. R. 1910 „. | 8355 
Niamat Ali v. Ilahi Bakhsh ` ` ‘| #Oudh Judl. Commr’s. Court A 500 
Nihal Devi v. Kishore Chand ` a | 8.0.97 P. R. 1910; 142 P. wW. R. 

l 1910; 11 P. L. R. 1911 999 
Nilakandhan Nambudripad v. Sankaran Nam- 
biar _ | s. c. 8 M. L. T. 248; 20 M. L. J. 949 316 
Nistarini Debi v. Chandi Dasi Debi . | s. œ. 12 0. L. J. 423 788 
Nizam Mohaddin v. Mahammad Vufa a. | s. 6G 1M. W. N. 714; 9 M.-L. T. 159) 745 
Nunda Lal v. Kala Chand ; *Cal. High Court eit 50 
Nyna Mahomed Saib v. Llyod s. ©. 8M. L. T. 373; 2 M. W. N.71 | 574. 
Official Assignee of Madras, v. Abu Bucker ~ 
Rahim Tulla s. ¢. 1 M. W. N. 789; 9 M. L. T. 147| 1067 
Official Assignee of Madras v. “Madras Equitable 
„Assurance Society . | s.o 1M. W. N. 787; 9 M. L. T. 132| 761 
Official Assignee of Madras v. Rajam Aiyar ... | s 6. 33 M. 299 .. | 1388 
Olayat Govinda v. Domodaran s. ¢.9 M. L. T. 111 435 
On Ban v. Emperor s. 6. 3 Bur. L. T. 121 949 
Padarath Pathak v. Maharaji s. 6. 13 O. 0. 388 1149 
Pala v. Beant Singh s. œ 40 P. L. R 1910 230 
Palampadiyan, Inre . ` s. G. 9 M. L. T. 207 846 
Palaniappa Chetty v. Ko Saye s. a. 3 Bar. L. T. 111 1204 
Pana Seenee v. Ana Mahalingam z. | s. o. 3 Bur. L. T. 95 1191 
Panchu Chakar Behara v. Nagendra Nath Pal s. c. 12 ©. L. J. 480 sa 96. 
Panda Venkamma v. Panda Pattaya s.c. 1 M. W. N. 564; 8 M. L. T. 820) 298 
Pandiri Bangaram v. Karumoory Subbaraju .. s. 6. 8 M. L. T. 285 3 388 
Pandurang Shidrao, In re i s. c. 12 Bom. L. R. 1029 ie 747 
Paramasivam v. Sankaraya obs | s.c 1M. W. N. 8339 M. u. T.94 | 352 
Parasurama Asari, In re aT | s.c.9 M. L. T. 168 Ne 881 
Parbhu Narain Singh v. Baldeo Prasad .18.a8A.G J. 39 817 
Pargan v. Nanku Lal *Cal, High Court 832 
Patchaperumal v. Sampathu 3.¢ 1 M. W. N. 562; 8 M. L. T 362, 160 
Pattu v. Emperor s.c. 13 O. C. 354 879 
Pazhancheri Panangatblahayil v. Pazhancheri 
Mannathan e | s.c. 9 M.L. T.36;2 M. W.N. 79 j| 510 
Peram,Narasigadu v. Machireddi s.c.8M. L. T. 284; 1M. W. N. | 
563; 2) M. L. J. 732 aw | 37. 
Pereira v. Pereira s. 0. 3 Bur. L. T. 98 1194 
. Periasawmy Pillay v. Hyder Hoosain s.c. 3 Bur. L. T. 39 613 














(skali )- 


























aH 
at 
| E 
å es 
Names of cases reported. | Where reported. > 
| oS 
wa 
| te 
Perumal v. Kadhir Ibrahim s. ©. 1 M. W. N. 626;8 M. L. T. 444] 306 
Perumal v. Perumal s. G 8 M. ls T. 293 152 
Perumal v. Pichan s. œo 1 M. W.N. Ue 9M. L.T. 275 268 
Pestonji v. Framji s. c. 12 Bom. L. R. 863 180 
Pir Mohamad v. Mayandi Chettiar s.c. 1 M. W. 684. 9M. T. T. 148 554 
Pitche Pillay v. Maung Peh “s.c. 3 Bur. L, T. 34 608 
Po Shan v. Maung Gyi ac. 5 L. B. R. 213; 3 Bur, L. T. S9 +76 
Podia v. Abdul Rahim . s.c.1M. W. N N. 777; 9 M. L. T. 106} 525 
Ponnusami v. Vythilingam Pillai *Mad. High Court ; 258 
Pothasari v. Sendamarai Ayi s. C. 8 M. L. T. 284 385 
Public Prosecutor v. Kalia Perumal s. ©. 1 M. W. N. 740; 8 M. L. T. 431 148 
= v. Papakka s.c. 8 M. L. T. 372 573 
—___ a v. Sarabu Chennayya ; s. c. 83 M. 413; 9M. L. T. 135 809 
Pudiyapurayil Bivi Umah v. Cheriyath Katti s.c. 1 M. W. N. 693 567 
Punjab National Bank Ltd. v. Mercantile 
Bank of India, Ltd. *Bom. High Court 98 
Purshotumdas v. Ramgopal s. c. 12 Bom. L. R. 852 171 
Radha Prasad v. Ranimoni Dasi s.c. 15 C. W.N N. 113; 13 C. L. J. 
183 1061 
Radha Raman v. Bhabani Prosad s. 0, 12 0. L. J. 439 790 
Raghava Chariar v. Raghava Chariar s. €. 20 M. L. J. 726; SM. L. T. 404 545 
Ragunathathachariar v. Tiruvengada s. ©. 2 M. W. N. 99; 9M. L. T. 171 | 8838 
Rahim Bakhsh v. Sasi Kanta *Cal. High Court = as 18 
Raja Ram v. Durga Dut s ¢.5 P. R. 1910 Rev. 391 
Rajaram Rao v. District Board of Tanjore s. c. 1 M. W. N. 686; 9 M. L. T. 83 565 
Rajaram Rao v. Sundaram Aiyar s. ©. 1 M. W. N. 566; SM. L. T. 350! 299 
Rajji Bai v. Jesa Ram s. ¢& 102 P. R. 1910; 44 P. L. R. 
1911 1157 
Rakhal Das v. Madhab Chandra s. c. 15 0. W. N. 61; 13 ©. L. J. 109 828 
Ram Autar v. Drigpal s.c. 140.0 725 
Ram Bakhsh v. Ram Sarup *All. High Court 151 
Ram Chandra v. Chindhoo s.c.6N.L. R. 117 276 
Ram Chandra v. Joti Parshad s. © 8 A. L. J. 19 808 
Ram Dayal v. Emperor s.c. 7 A. L. J. 1075 569 
Ram Dularev. Misri Lal s. a. 18 O. C. 352 878 
Ram Kuar v. Multani Chand s. 0. 29 P. L. R. 1910 224 
Ram Lakhan Rai v. Gajadhar Rai s. €. 7 A. L. J. 1184 j 1095 
Ram Rattan Shah v. Kirpa Ram s.c. 86 P. L. R. 1910 sh 246 
Ram Saran Singh v. Khakhan Singh s. c. 15C. W. N. 312 DE 657 
Ramachandra Aiyar v. Primathi Ammal s.c. 1 M. W. N. 834; 9 M. L. T. 250| 1100 
Ramanv. Manecji s. co. 1 M. W. N. 717; 8 M. L. T. 448) 746 
Raman Chetty v. Alagappa Chetty s.c 8 M. L. T. 407; 2 M. W. N. 117| 321 
- Raman Muppan, In re s.c. 8 M. L. T. 244 317 
Ramanathan v. Karuppayee . 180 SM. L. T. 450 156 
Ramasami Redci v. Authi Lakshmi Ammal ... | s. co. 1 M. W. N. 6l4; 9M. L. T. 35 . 162 
Ramasawmy Chetty v. Maung Shwe Bon s. c. 8 Bur. L. T. 151 995 
Rampear Rai v. Bhogia *Cal. High Court e 713 
Ramtarak Roy v. Ashutosh Maity #Cal. High Court : 707 














( xxxiii ) 








Cases Vol. VIII. 











E 
5 
ss 
6 A 
Names of cases reported. ` Where reported. H 
° D 
Py 
A Ay 
Ramu Aiyar v. Palaniappa Chetty s. G 1 M. W. N. 589; SM L. T. 381 117 
Ramzan Ali v. Vellasawmi Pille .. | 8s 6 5L B. R. 198; 3 Bur. L. T. 106, 967 
Rangasawmy Iyengar v. Krishna Govinden ... | sa c. IM. W. N. 833; 9 M. L. T. 205: S44 
Rangasawmy Mudeliar v. Srinivasa Mudeliar... |-s.c. 1 M. W. N. 731; 8 M. L. T. 405) 349 
Rasik Chandra v. Jitendra Kumar #Cal. High Court | 9? 
Rasul Khan v. Emperor s. c. 33 P. L. R. 1910 | 226 
Rayar Sivarama Krishnier v. | Sankaralinga 
Kone s. ©. 8 M. L. T. 247 354 
Reid v. So Hlaing s.¢. 3 Bur. L. T. 124; 5 L. B. R.2al 952 
Roshan Din v. Khuda Bakhsh s.c. 99 P. R. 1910; 42 P. L. R. 1911, 1155 
Rudramma v. Nagi s.c. 8 M. L. T. 388 ha 133 
Rukmani Ammal v. .Krishnamachary s.c. 1 M. W. N. 798; 9 M. L. T. 464, 1071 
- Rukn Abdulla Shah v. Dayala Mal s. C. 54 P. L. R. 1910; 6 P. W. R 
. : i 1911 233 
Sadaya Pillay v. Amurthachari .. | sc 8 M. L. T. 417 157 
` Sadhu Charan v. Sarbamangala Dasi „| *Cal. High Court 65 
Sahab Singh v. Phuman .. | s. c. 198 P. L. R. 1910 528 
Sahijram v. Gagumal a | 5.0. 45. L. R. 82 216 
Saidan v. Emperor a | s. © 43 P. W. R. 1910 Cr.; 17 P. L. 
R. 1911 815 
Sakhawat Ali v. Baldeo Sahai s. | 8. c. 13 O. ©. 286 370 
Sakina Bibee v. Mahomed Ishak .. | s u. 87 ©. 839; 15 C. W. N. 185 655 
Sakrappa v. Shivappa .. | s. c. 12 Bom. L. R. 984 647 
Salimullah v. Sib Sundari *Cal. vie Court 707 
Sanga v. Mali : s. €. 214 P. L. R. 1910 1043 
Sangili Naicken v. Emperor s. œ. 1M. W. N. 517; SM. L. T. 380! 293 
Sanjeevi Reddy, In re s. c. 9 M. L. T. 172; 2 M. W.N. 149 884 
Sankunni Menon v. Cheethamma s. ©. 1 M. W. N. 676; 8 M. L. T. 443 | 563 
Sarat Chandra v. Nritya Gopal. s.c. 1830. L.J 284, ar) 
Sarat Chandra Roy v. Nahapiet s. c. 37 C. 907 1142 
Sarat Koomari Dassi v. Hari Charan Pal s.c. 12 0. L. J. 596 806 
Sarip Jan Bibi v. Aftab-ud-din s. œ 13 0. L. J. 115 30 
Sassoon & Co. y. Kishen Chand s. 6, 30 P L. R. 1910 | 1104 
Sawan Singh v. Karim Bakhsh s. 6. 93 P. R. 1910; 128 P. W. R 
. 1910; 186 P. L . R. 1910 3533 
Secretary of State v. Narasimhachariar s. ¢. 8 M. L. T. 375 160 
Secretary of State for India v. Ambalavan s. ¢. 9 M. L. T. 47; 2 M. W. N. 119 357 
Secretary of State for India v. John Moment... | s. c. 3 Bar. L. T. 93 1189 
Secretary of State for India in Council v. Gopi- 
setti Narayansami s. c. 8 M. L. T. 310; 2 M. W. N. 28 | 398 
Secretary of State- for India in Council y. Pisi- 
pati Sankarayya s. G. 8 M. L. T. 323; 1 M. W. N. 722; 
20 M. L. J. 794 414, 
Senuga Pangia Thevan v. Veerabhodra Moopan | s. c. 1 M. W. N. 673;9 M. L. T. 251, 434 
Sethna v. Ladak Khaku s. €. 45. L. R. 147 924 
Sethna, R. D. v. National Bank of India s. c. 12 Bom. L. R 870 183 
-Shakur v? Nga Me Gyi s. 0. 3 Bur. L. T. 10 598 
Shankar Das’ v. Narain Das s. c. 34 P. L. R. 1910 226 























Names of cases reported. 


Where reported. 


Page of Indian 
° VIII. 


e 
Cases Vol 





Shavaksha Ruttonji v. Hugk Hogarth 
Sheik Isaf v. Gopal Chandra Dey 
Sheikh Bhulu v. Stimati Assam Bibi 
Sheo Ghulam Singh v. Hausila Singh 
Sheo Narain v. Emperor 

Sheodeni Roy v. Chatoorbhuj Roy 
Sheodihal Singh v. Badri Narain 
Shiv Gowda 7. Fernandez, 


Shubrati v. Emperor 

Sidick Haji Hoosein v. Bruel and Co. 
Singani Mupan v. Krishna Char 
Singaram Pillai v. Ghulam Ghouse 
Sinnathambi v, Sellam Chetti 

Sir Currimbhai Ebrahim, Jn re 
Sital Das v. Emperor 

Sital Das v. Jesi Bai 

Sitaram Pandit v. Harihar Pandit 
Sivasami Pillai v. Emperor 

Solai Naick, Iv ve 

Soman v. Emperor 


Somasundram Chetty v. Allagappa Chetty 


Sosni v. Emperor 

Sri Charan Das v. Miryaullah Kazi 
Srinivasachariar v. Ramanuiachariar 
Sripati Charan v. Belchambers 


Subh Karan Singh v. Sitla Bakhsh Singh 


Subramania Aiyar v. Srinivasa Aiyar 


Subramanian Chetty v. Sabramanian Chetty... 


Subramonian Chetty v. Curpen Chetty 
Suliman Ahmed v, Palaneappa Chetty 
Suppan Servai v. Dorasingam 

Saraj Deen v. Mahabir Parshad 
Surendra Nath v. Gopal Chander 


- ; S. ©. 12 Bom. L. R. 886 
“ss. €. 12 ©. L. J. 593 

- , *Cal. High Court 

. ` *Oudh Judl. Commr’s. Court | 
` s.c 105 P. L. R. 1910 


Surnomoyee Peshakar v. Chunder Kumar Daa 


Susai Pillay, In re 


Talukdari Settlement Officer v. Chhagan Lal. 
Talukdari Settlement Officer v. Umashankar... 


Tatyarao v. Putappa 

Tet Tun v. Ma Chein 

. Thakar Das v. Barkhurdar 
Thakur Ram v. Saiyed Sadik 


Thattoli Kothilan Aliyamma v. Kunhammed ý 


Thippa Ramasawmi v. Krishnaswami 
‘Thirumalaiswami v. Muniayandia 
Thomas Bradshaw v. Emperor 

Til Kanchan Gir v. Emperor 


s.c. 12 C.L J. 376 
s.c.7 A. L. J. 1198; 33 A. 8l |... 
s. ©. 8 M. L. T. 412; 2 M. W. N. 1; 
21 M. L. J. 391 

c. 13 0. ©. 295 

c. 12 Bom. L. R. 1055 

c. 9 M. L. T. 117 

c. 20 M. L. J. 927 

o. SM. L. T. 436 

c. 12 Bom. L. R. 1040 

c. #7 P. D. R. 1910 

c. 88 P. L. R. 1910 

c. 12 Bom. L. R. 910 

c. 1 M. W.N. 754; 9 M. L. T. 138 
c. 8 M. L. T. 451; 21 M. L. J. 281 
c. 37 P. W. R. 1910 Cr. . 

c. U. B. R. (1910) 1, p. 53 

.¢ 93 P. L. R.1910 

*Oal. High Court 

s. c. 8 M. L. T. 446 

*Cal. High Court 

*Oudh Judl. Commr's, Court pas 
s. c. 1 M. W. N. 648; 8 M. L.T. O, 
3 Bur. L. T. 103 

5 L B. R. 182 

3 Bur. L. T. 29 

8 M. L. T. 451 

8 A. L. J. 40 

12 C L. J. 464 

12 ©. L. J. 443 

8 M. L. T. 289 

12 Bom. È. R. 903 46 
12 Bom. L. R. 837; 35 B, 72... 
12 Bom. L. R. oa). 


N NA NNNnnn A 
a, ea: ye ker Ser, cer) R 


anan 


a 


TETT ee ee 


eaaa 
to 
© 
Ee 
CS 
kn 
OQ co 
5 kk 
D 
Ke) 
[a 
<a 
e 
H 
=: 
oOo: 
fo) 


.9M.L.! 


wa: 


HA mpm ppn N AAA wD Aw AA 
aa 

ji 

wo 

R O: 

Za! 

3 

ar 

e 


All. High ae oS 











“(Kas ) 














4 














ga 
: Ep 
Names of cases reported. Where reported au O 
o> 
O n 
22 
aS 
Tirkha v. Rizak Ram s. c. 138 P. W. R. 1910; 8 P. L. R 
1911 Sil 
Titti Balakrishnayya v. Dooda Rajamma s.c. 9 M. L. T. 16; 1 M. W. N. 616 301 
Tota Ram v. Ram Charan C ise 7A. D.J. 1149 785 
Tukaram v. Sonaji S | s. œ. 6 N. L. R. 177 1179 
Tuljaram Row v. Alagappa Chettiar ! s.c. 1 M. W. N. 696; 8 M. L.T. 453; 
21M. L.J.1 .840 
Tummala Nagabhushanam v. Madunuru Ven- 
kataratnam s.c. SM. L. T. 242 315 
U Kuthala v. U Sanda ' s. c. (1910) 1 U. B. R. 35 480 
U Kyaw Mya v. Mi Win Thanda | s.c. 3 Bur. L T. 140 984 
U Po Lon v. Sooliman Haji .. | S. c. 8 Bur. L. T. 30 606 
U Po Yeik v. U P Kyin .. | s. c. 8 Bar. L. T. 101 1197 
U Tet Tun v. Ma Ni s.c. 3 Bur. L. T. 24 603 
Uman Shanker v. Bhagwan Din | s. © 7 A. L. J. 1064 568 
Umri Mal v. Jai Gopal 15. ©. 217 P. L. R. 1910 1047 
Vakil’s Application, In re ' s. 0. 87 C. 853 wat 724, 
Vasudeo v. Eknath 1 s... 12 Bom. L: R. 956; 35 B. 79... 639 
Vedachella v. Chinnia . s c. IM. W.N. 8:3; 9M. L. T. 466) 1099 
Veerabadra Aiyar v. Marudaga Nachiar „s.c. 1 M. W N. 799; 9 M. I. T. 
| 235; 21 M. L. J. 320 ; 1072 
Velavalapatti Peda, In re n. | 3 0. 9 M. L. T. 57 : si 887 
Velayutha Chetty v. Govindasami s.c. 1 M. W. N. 637; 9 M. L. T. 108) 364 
Venkata Narasimma Row v. Kuram Venkanna s.c. 1 M. W. N. 817; 9 M. L. T. 249 | 1085 
Venkata Varahia Dikshitar v. Subbaroya Pillai | s. c. 9 M. L. T. 8; 2 M. W. N. 95... 502 
Venkatachala Asari v. Subramania Chetty s.c. 1 M. W. N 633; 8 M. L. T. 377 264 
Venkatachariar v. Sadagopa Chariar s.o. IM. W. N. 7&5; 9 M. L. T. 139 517 
Venkatakrishna v. Lakshmi Narasimham .... | s. c. 1 M. W. N. 532; 8 M. L. T. 335 293 
Venkatakumara Mahipati Sarya v. Row | 
Seetharamayya s. c. 1 M. W. N. 593; 8 M. L. T. 363; 150 
Venkatarangayya v. Poranki Appalarazu s. €. 20 M. L. J. 728; SM. L. T. 429 | 546 
Venkatasami v. Ramanathan s c. 8 M. L. T. 409 153 
Venkatramana- Aithala v. Nagappaya s.c.9 M. L. T. 109 428 
Verammal v. Subbu Singh s. c. 1 M. W. N. 715; 9 M. L. T. 87 745 
Veyya Manikiyam v. Venkaiya s. c. 8 M. L. T. ae 63 
Vibudapriya v. Bsoof Sahib s. c 1 M. W.N. 779; 20 M. L.J. 879; 
9 M. L. T. 44 175 
Viru v. Imam Din s.c. 79 P. L; R. 1910 242 
Voleti Sreeramulu v. Gudisa Venkata Reddy... s c. 8 M. L. T. 247 355 
Vythinatha Aiyar v. Bheemachariar s.c. 9M. L. T. 136 S04 
Wadara Devan v. Ma Kin s. c. 3 Bur. L. T. 141 985 
Wasawa Singh v, Emperor s. c. 86 P. L. R. 1910 229 
William Dare v. Mrs. Belle Donna s.c. 9 M. L. T. 125; 2 M. W.N. 107 | 684 
Yamnabai v. Nanabhai Sadanand s c. 12 Bom. L. R. 1675 1057 
Zahitl Hussain v. Karam Ali s. c. 18 P. L. R. 1911 667 
Zera Bibie. Abdul Razzak s. © 12 Bom. L. R. 891 618 
Zemindur of Kattam v. President, Taluq Board, 
Cocanada s. c. 9M. L. T. 123 682 





|e 








TI. 


Comparative Table 


OF 


Cases Reported in Volume VIII of Indian Cases, 1910. . 








Names of Parties. 


VIII of Ind. 


Pages of Vol. 
Cas. 


Banku Behary Dey v. Harendra Nath 


Benode Lal v. Srikristo 
Bellary Press Co. Ltd. v. Venkata Rao 
Gajraj Lal v. Ramdin Lal 
9 | Gokul Misir v. Bande Ali Beg 
17 | Kuthalalingam v. Packiyam 





COT ib Oo RS 


Bhadreswar Goloi v. Bishnu Charah Sen 


17 | Narendra Nath v. Chairman, Corporation of Calcutta 


18 | Rahim Baksh v. Sasi Kanta 
22 | Sripati Charan v. Belchambers 


26 | Bindeswari Prosad Singh v. Lakpat Nath Singh 


28 | Akhil Sundari Dasi v. Nanibala Dasi | 
80 | Sarip Jan Bibi v. Aftab-ud-din 

32 | Jaswant Rai v. Sadiq Ali 

33 | Chandana v. Majati 

84 | Bhupendra Kumar v. Purna Chandra 
38 | Jahedunnessa Bibi v. Najib-ul-islam 


41 | Nepen Bala Debi v. Siti Kanta Banerjee 


44 | Champaklatika Mitra v. Nafar Chandra 
47 | Sarat Chandra v. Nritya Gopal 

50 | Nanda Lal v. Kala Chand 

52 | Asfar Sheikh v. Emperor 


53 | Corporation of Calcutta v. Muzaffer Hossein Khan... 


55 | Akbari v. Bashir Ali 

63 | Veyya Manikiyam v. Venkaiya 
Mahalinga Pathan v. Tirumalai Pillai 
Sadhu Charan v. Sarbamangala Dasi 


Indra Narain v. Nut Behary Jana 
Rasik Chandra v. Jitendra Kumar 
Mani Lal v, Harendra Lal Roy 

Hingu Miya v. Heramba Chandra 
Charu Chandra v. Sarat Chandra Singh 
Digambar Das v. Nishibala Debi 


India, Ltd. 


State for India 
Maruthan Chetty v. Kalimuthan 
Ramu Aiyar v. Palaniappa Chetty 
Emperor v. Chaturbhuj Sahu 
Gobinda Rajwar v. H. J. Apkar 
Juro Ram Das v. Gobinda Deb Misra 
Kondi Chetti, In re 
Marattil Moosa v: Nampotan Kandril 
Kaveri Ammal v. Kali Ammal 


Musili Naidu v. Nataraja Chettiar 
Rudramma v. Nagi 

Karnam Venkatrao, In re 
Emperor v. D. B. Weir 

Girdhari Lal v. Emperor 





kamama 


Kandukuri v. Secretary of State for India 


Official Assignee of Madras v. Rajam Aiyar 5 
Kanirkamanna Imath Narayana v. Maosad Kanir- 


Panchu Chakar Behara v. Nagendra Nath Pal is 
Punjab National Bank Ltd. v. Mercantile Bank of 


British India Steam Navigation Co. y. oes of 


Lakshmana Chettyar v. Govindarajnlu Naidu 


(Cases marked with an asterisk (*) have not yet been reported elsewhere.) 





PRADA HELD EXP ENADE ARH HDD NM * HK 


* 


ta 


gaes 


ALARA HDHD PY 


napag 


nupp 
ora 


2 
e 


Corresponding pages of other Reports and 





Journals. 
c. SM. L. T. 874. 
c. 7 A. L. J. 1070. 
c. 8 M. L. T. 448. 
c. 15 C. W. N. 100. 


c. 13 C. L, J. 115. 


c. 8 M. L. T. 449; 1 M. W. N. 824. 
c. 13 C..L. J. 132; 15 C. W. N. 506. 
c. 15 0. W. N. 328, 

c. 12 C. L. J. 459; 15 C. W. N. 158 
c. 13 0. L. J. 300; 15 C. W. N. 536. ` 


c. 13 0. L. J. 284. 

c. 15-0. W. N. 198. 

c. 8 M. L. T. 447. 

c: 8 M. L. T. 453. 

c. 1 M. W. N. 598; 8 M.L.T. 889; 20 M.L.J. 823. 
c. 12 C. L. J. 


c. 18 0. L. J. 
c. 12 0. L. J. 


556. 
139. 
537. 


c. 12 C. L. J. 480. 


505; 15 C. W. N. 87. 
; 8 M. L. T. 368. 
; 8 M. L. T. 381.. 
; 38 C. 96. 


PRA 


e 


Ea 427; 1 M. W. N. 825. 
. N. 565; 8 M. L T. 849. 
T. 475; 1 M. W. N. 826. 
T : 
T. 373. . 


|. R. 1910 Cr; 23 P. R. 1910 Cr? 
33 M. 299. 6 


8 M. L. T. 447. 




















Pages of Vol. 

















rg 
Š F 
E Names of cases reported. Corresponding pages of other Reports and 
~e, Journals. 
Hg 
PO 
141 | Shiv Gowda v. C. S. Fernandez | -| 5 C. 8 M. L. T. 412; 2 M. W.N, 1; 21 M. L. J. 391. 
144 | Abdul Khadir Mahamud v. P. Mammad a. | s.c. 1 M. W. N. 592; S M. L. T. 361. 
145 | Bhami Luxuman Shanbaga, In re á s. c. B M. L. T. 418; IM. W. N. 419. 
148 } Public Prosecutor v. Kalia Perumal a. | sc. 1 M. W. N. 740; 8 M. L. T. 431. 
149 | Hajara Bibi v. Lal Chand # $ 
150 | Venkata Kumara Mahipati Surya v. Ravw Seetha- 
ramayya . | s.c. 1 M, W. N. 593; 8 M. L, T. 363. 
151 | Ram Bakhsh v. Ram Sarup * 
` 152 | Srinivyasachariar v. Ramanujachariar s.c. 8 M. L. T. 446. 
152 | Perumal v. Perumal . | s. c 8 M. L. T. 298. 
153 ! Venkatasami v. Ramanathan a | s- c. 8 M. L. T. 409. 
156 | Suppan Servai v. Dorasingam a | S. c. SM. L. T. 451. 
156 | Ramanathan y. Karuppayee _ . | s- c 8 M. L. T. 450 
157 | Hira Rodhiani v. Sokhyono Pattojeshji 7 a | s c 8 M. L. T. 380. 
157 | Sadaya Pillay v. Amuthachari e | S c 8 M. L. T. 417. 
158 | Mahomed Meera v. Ramalingam Pillay «| & c. 8 M. L. T. 430; 2 M. W. N. 84. 
160 | Patchaperumal v. Sampathn sc. 1 M. W. N. 562; 8 M. L T. 362, 
160 | Secretary of State v. Narasimhachariar s- c. 8 M. L. T. 878. 
161 | Akkammad Mohideen v. Sowmya Narayana Aiyongar s. c. 9 M. L. T. 75. 
162 | Ramasami Reddi v. Authi Lakshmi Ammal s- c. 1 M. W. N. 6l4: 9 M, L. T. 35. 
163 | Balla v. District Magistrate of South Canara s. c. 1 M. W. N. 854; 9 M. L. T. 81. 
164 | Anthavaipu Gopinathan v. Tangudi Lingayya n 1 8 CG 1 OL W. N. 540; 8 M. L. T. 341. 
164 | Kandappa Ohetty v. Chinniappa Gownden «= {86.9 M. L. T. 216. 
165 | Talukdari Settlement Officer v. Umashankar a | 8 c. 12 Bom. L. R. 837; 25 B. 72 
166 | Ladha Ebrahim & Co. v. Assistant Collector, Poona | s3. c. 12 Bom. L. R. 839. 
168 | Jeevandas v. Ranchoddas s. c 12 Bom. L. R. 844. 
171 | Purghotumdas v. Ramgopul e | 8. © 12 Bom. L. R. 852. 
175 | Vibudapriya y. Esoof Sahib ‘ «| s. c- 1 M. W. N. 779; 20 M. L. J. 879; 9 M. L. T. 44. 
178 ! Solai Naick, In re saa | S. c 8 M. L. T. 451; 21 M. L. J. 281. 
179 | Gajjar, T. K. v. Lallubhai + | 8. c. 12 Bom. L. R. B60. 
180 | Pestonji v. Framji a | 8. €. 12 Bom. L. R. 863. 
183 | Sethna, R. D. v. National Bank of India .» | 8 c. 12 Bom, L. R. 870. 
189 | Gajanan Vinayak v. Waman Shamrao . | 8 6.12 Bom. L. R. 881. 
190 | Emperor v. Shib Das + | 5 c. 35 P. W. R. 1910 Cr 
193 | Amar Das v. Emperor San] 8.6. 86 P. W. R. 1910 Or. 
193 | Devulapalli v..Polavarapu j saa | 3. c. 20 M. L. J. 855; 9 M. L. T. 26. 
202 | Mahomed Hashim v. Emperor 1 | 8. C. 45. L. R. 52. 
203 | Gulu v. Chatunmal a. | S. c. 4 B. L. R. 53. 
203 | Emperor v. Viramal a. | 8.0. 48. L. R. 55. 
208 | Hasraj Hirji v. Karachi Municipality ow | 8 0. 4S. L. R. 85. 
209 | Jaffar Fadu v. Emperor . | 8.0, 4 S. L. R. 67. 
214 | Halima v. Asibai . | s.c. 45. L. R. 77. 
215 | Ohatagir v. Matanomal - ~ | 8. C. 4 5. L. R. 80. 
216 | Sabijram v. Gagumal sae | 8.0.48. L. R. 82. 
218 | Hooseini Allahrakhio v. Jaffar Fadu »)8 045S. L R. 86. 
219 | Ibrahim Khan v. Emperor a | ki 
220 | Til Kanchan Gir v. Emperor Ga a 
221 | Bansi Dhar v. Emperor | # 
222 | Harji Mal v. Receiver of the Insolvent Debtor’ 3 | 
Estate . į 86 26 P. L. R. 1910. 
222 | Harnam Singh v. Harnam Singh .. ' 8. 0,27 P. L. R. 1910; 146 P. W. R. 1910. 
223 | Malo v. Emperor | s. ©, 28 P. L. R. 1910. 
224 | Ram Kuar'v. Multani Chand ast | g. c. 29 P. L. R. 1910. 
224 | Karim Baksh v. Jattu Ram .. | 8. c. 31 P. L. R. 1910. 
225 | Fatteh Din v. Ram Rakha « | s. c. 32 P. L. R. 1920. 
226 | Rasul Khan v. Emperor s. 0, 33 P. L. R. 1910. 
226 | Shankar Das v. Narain Das s. c, 34 P. L. R. 1910. 
227 | Mubammad Bakhsh vy. Faiz Bakhsh P | s. 0, 35 P. L, R. 1910. 
228. | Kalian v. Chhedu Singh i re 2 
229 | Wasawa Singh v. Emperor . 1 s. €. 36 P. L. R. 1910. 
229 | Bal@ Bakhsh v. Lohri a. | 8. 0. 39 P. L. R. 1910. 
230 | Pala v. Beant Singh kih | g. €. 40 P. L. R. 1910. 
231 | Inayat Ali Shah v. Wilayat Shah . | 8. 0. 46 P. L. R. 1910. 











| 
| 


( xxxvii ) 








VIII of Ird. 


Cas. 


Fages of Vol. 











š Names of cases reported. 





Dial Singh v. Allah Ditta 


Rukn Abdulla Shah v. Dayala Mal 
Amolak Shah v. Maula Bakhsh 
Jabana v. Emperor 

Allah Dia v. Sandha 

Viru v. Imam Din 

Kalyan Singh v. Emperor 

Meda v. Mchan Lal 

Lala Das v. Spratt 

Ram Rattan Shah v. Kirpa Ram 
Sita] Das yv. Emperor 

Sital Das v. Jesi Bai 


Muhammad Azim v. Secretary of State for India 


Soman y. Emperor 
Gul Hassan v. Emperor 


Hari Krishan v. Emperor 

Khadam y. Emperor 

Ponnusami v. Vythilingam Pillai 
Emperor y. Chandan Singh 

Hukdar v. Karuppana Pillay 
Venkatachala Asari v. Subramania Chetty 
Daddapaneni Narayanappa, In re 
Perumal v. Pichan 

Muthu Naicken v. Srinivasa Aiyangar 
Nand Rani y. Swasha Neshwar 

Mahabir Prasad v. Ram Jiwan Lal 
Narayan v. Emperor 

Ram Chandra v. Chindhoo 

Karan Singh v. Kanhai Lal 

Gokuldas v. Parmanand 

Emperor v. Kolhatkar 

Dhiraj Singh v. Dina Nath 

Haji Ismail Sait v. James Short 

Sangili Naicken v. Emperer 
Venkatakrishna v. Lakshmi Narasimham 
Panda Venkamma v. Panda Pattaya 
Genthey Subbiah Chetty v. Abdul Karim 
Rajaram Rao v. Sundaram Aiyar 
Kottaparambil v. Emperor 

Khadi Hussain v. Emperor 

Titti Balakrishnayya v. Dooda Rajamma 
Alaina Servai v. Emperor 

Anglo-Indian Trading Co. v. Brierly 
Begam Jan v. Qadar Khan 


Perumal v. Kadhir Ibrahim 
Harnam Singh v. Sajawal 


Mussa Kutti v. Rangachariar 
Khushi Ram v. Asu Ram 

Abhoy Chetty v. Desika Chariar 
Devi Dial v. Muhammad Amin 


Tummala Nagabhashanam v. Madunuru 
` ratnam 
Baij Nath v. Gulab Din 


Nilakandhan Nambudripad v. Sankaran Nambiar = 
` Madho Ram vy. Badr-ud-din 


Rama Muppan, In re 


Corresponding pages of other Reports and 


Journals. . 





Venkata- 





a 


ee 
eaWeoeaaaeansanaaaa 


ee Oe ee 


PRHPHHDRNRHED HDHD DDD DH $ KR A 


uman 


s. c. & M. L. T. 244. mee 


02 OO OG ~IsTAT NI A e 
AGSLwWOOMHOBRAT 
ro id ru rd rd td rd rd tortor 


c. 8 M. L. T. 482; 2 M. W. N. 69. 

c 1 M. W.N. 633; 8 AL L. J. 377. 

c. 9 M. L. T. 91. 

GLM. W. N. oe 9M. D. T. 275. 

c. 9 M. L. T. 99; 2 M. W. N. 82, 

c. 13 0. C. 260. 

c. 6 N. L. R. 114 

c. 6 N. L. R. 117. 

c. 6 N. L. R. 123. 

c. ÖN. L. R. 125. 

c. 6 N. L. R. 129. 

o. 6N. L R. 140. 

c. 1 M. W. N. 513; 8 M. L. T. 353, 

c. 1 M. W. N. 517, 8 M. L. T. 350. 

c. 1 M. W. N. 582; 8 M. L. T. 335. 

c. 1 M. W. N. 564: 8 M. L. T. 320. 

c. 1 M. W. N. 564; 8 M. L. T. 349. 

c. 1 M. W. N. 566, 8 M. L. T. 350. 

c. 1 M. W. N. 567, 8 M. L. T. 352, 

c. 1M. W.N. 568; 8 M. L. T. 352, 

c. 1 M. W., N. 616; 9 M. L. T. 16. 

c. 1 M. W. N, 616; 9 M. L. T. 42. 

c. 1 M. W. N. 618; 9 M. L. '[. 17. 

c. 85 P. R.1910; 174 P. L. R. 1910; 321 P. W. 
R. 1910 

c. 1 M. W. N. 628; 8 M. L. T. 444. 

c. 86 P. R. 1910; 171 P. L. R. 1910; 130 P. W. 
R. 1910 Cr. 

c. 8 M. L. T. 238 

c. 87 P. R. 1910. 

c. 8 M. L. T. 241; 1 M. W. N. 625. 

c. 89 P. R. 1910; 176 P. L. R. 1910; 119 P. W. 
R. 1910. 

c. 8 M. L. T. 242, 

c. 90 P. R. 1910; 191 P. L. R.9910. 

c. 8 M. L T. 243; 20 M L. 3, 949. A 

c. 9L P. R. 1910; 189 P. L. R. 1910; 129 P. W. 
R. 1910. . 


pa 
pS 


Agr Orr hho ee 


1910. 

1910; 6 P. W. R. 1911. 
1910, 
1910; 2 
1910. 
1910. 

. 1910, 

. 1910, 

. 1910, 

. 1910. 

. 1910. 

. 1910, 

. 1910, 

. 1910 Cr. 

. 1910 Cr.; 24 P. R. 1910 Cr.; 193 


P. W. R. 1911 Cr. 


Pp 


Pah kak d 


Ag: 
WS Rie 


wee 1910 Gr. 








` 


( xxxix ) 








Pages of Vol. 
VIII of Ind. 


Cas. e 


Names of cases reported. 





Behari Lal v, Kalu 


Manikka Veera v. Emperor 
Kishen Chand v. Sassoon & Co. 


Karuppanan Servai, In re 

Raman Chetty v. Alagappa Chetty 
Giles Seddon v. Loane 

Armugam Chetty v. Jagaveera Rama 
Muthusawmy Naick v: Bangarammal 
Nagalla Kotayya v. Nagalla Mallayya 





Tuljaram Row v. Alagappa Chettiar 


Arakal Bastian v. Narayana Iyer 
Paramasivam Pillai v. Sankaraya 
Sawan Singh v. Karim Bakhsh 


Niadar Mal v. Lewin 


Feroze-ud-din v. Rahim Bakhsh 
Ananda Varar v. Vasudevan 


Kelu v. Ammad Kully 

| Velayutha Chetty v. Govindasami 

i Indety China v. Potu Konchi 
Krishnier v. Sarvothama Royar 
Kunhi Raman v. Kunhi Parwathi 
Subramania Aiyer v. Srinivasa Aiyer 
Ikbal Husain v. Jafar Ali Khan 
Sakhawat Ali v. Baldeo Sahai 

Gada Husain v. Janki 

Mohan Lal v. Humayun Jah 
Shubrati v. Emperor 

Chauharja Bakhsh v. Kaniz Fatima 
Inayat-ul-rahman v. Aziz-nl-rahman 


2 
Q 
t 





Aman Ali y. Emperor 
Emperor v. Abdul Ghani 


Emperor v. Dewa Singh 


Pethasari v, Sendamarai Ayi 
Nanku v. Emperor 
Peram Narasigadu v. Machireddi 


Emperor v. Sundar Singh 


Lekhraj v. Emperor 

Mahadeva Iyer v. Gopala Iyer 
Raja Ram v. Durga Dut 

Chinnaya v. Collector of Salem 
Emperer v. Thoddamaiha 

Depuru Kalappa v. Umade Rajaha 
‘Appadu Patnaida v. Appalaswami 





397 | Susai Pillay, In ve 
397 | Emperor ¥. Joseph Kangani 


Maddur Veera Reddi v. Madam Snbbanna Setti Row 


Gade Lakshminarasimham y, Bharata Mahanty 
Rangasawmy Mudeliar v. Srinivasa Mudaliar 


Rayar Sivarama Krishnier vy. Sankaralinga Kone 
Voleti Sreeramulu v. Gudise Venkata Reddy 


Secretary of State for India v. Ambalavana 


Mohammad Abdul Karim Khan v. Nawaz Singh Wy 


Chinna Pakkiri Nagaswaragaran v. Govindasami 


Pandiri Bangaram v. Karamoory Subbaraju 


Muthuswamy Sastry v. Narayana Sastry 


s. 


np 


Ce AnARAENR 


m a 


PAR PANAALANAD HDHD AMD D 





pomp 





= 








jw Nnann wn pyp 


Corresponding pages of other Reports and 
Journals. 





c. 92 P. R. 1910; 126 P. W. R. 1910; 187 P. L. 


c. 95 P. R. 1910; 190 P. L. R. 1910; 133 P. W. 
R. 1910 Cr. 

c. 8 M. L. T. 246, 

c. SM. L. T. 407; 2 M. W. N. 117. 

c. 9 M. L. T. 20. 

c. 9 M. L. T. 76. 

c. 9 M. L. T. 59. 

c. 1 M. W. N. 719; 9 M. L. T. 

c. SM. L. T. 3887; 1 M. W. N. 784. 

c. 1 M. W. N. 69 6; 8 M. L. T. 458; 21 M iad. 
c. 9 M. L. T. 216. 

c. 1 M. W. N. 731; 8 M. L. T. 405. 

c. 1 M. W. N. 819; 9 M. L. T. 138. 

c. 1 M. W. N. 886; 9 M. L. T. 94. 

c. 93 P. R. 1910; 128 P. W. R. 1910; 186 P. L. 
R. 1910. 

c. 8 M. L. T. 247. 

c. 94 P. R. 1910; 131 P. W. R. 1910; 188 P. L. 
R. 1910. 

c. 8 M. L. T. 247. 

c- 96 P. R. 1910. : 

c. 8 M. L. T. 249; 1 M. W. N. 594. 

c. 9 M. L. T. 47; 2 M. W. N. 119. 

o. 1 M. W. N. 794; 9 M. L. T. 198. 

c. 1 M. W. N. 687; 9 M. L. T. 108. 

c. 1 M. W. N. 639; 8 M. L. T. 376. 

c. 1 M. W. N. 640. 

c. 1 M. W. N. 642; 9 M. L. T. 92. 

c. 1 M. W. N. 648; 8 M. L. T. 376 

c. 18 O. C. 282. 

c. 13 O. C. 286, 

c. 18 O. C. 289 

c, 18 0. C. 291. 

c. 18 0. C. 295. 

c. 13 0. C. 297. 

c. 13 0. C. 302. 

a, 13 O. C. 308. 

c. 18 O. C. 809. 

c. 25 P. R. 1910 Cr; 195 P. L. R. 1910. 

c. 8 M. L. T. 283. 

c. 28 P. R. 1910 Cr; 199 P. L. R. 1910; 45 P 
W. R, 1910 Cr. 

c. 8 M. L. T. 284. 

c. 29 P. R. 1910 Cr ; 196 P. L. R. 1910. 

c.8 M. L. T. 284 1 M. W. WN. 503; 20 M. L. J. 
782. 

c. 80 P. R. 1910 Cr; 197 P. L. R. 1910; 44 P, 
W. R. 1910 Cr. 

c. 8 M. L T. 285. 

c. 31 P. R. 1910 Or ; 194 P. L. R. 1910. 
c. 8 M. L. T. 289: 2 2 M. W. N. 36; 34 M. SL. 

c. 5 P. R. 1910 Rev 

c. 8 M. L. T. 290. 

c. 8 M. L. T. 291. 

c. 8 M. L. T 297; 2 M. W. N. 75. 

c. SM. L. T. 295; 2 M. W. N. ie 

c. 8 M. L. 'T. 800; 2 M. W. N. 36; 21 M., L. J. 195 
c. 8 M. L. T. 289. 

c. 8 M. L. T. 296. 




















rin 
A , 
sa Nimes of casos reported i Corresponding pages of other Reports and 
aH. P . Journals, 
org 
aro 
fa : 
398 | Secretary of State for India in Council v. Gopisetti 
Narayanasami we | S. C. 8 M. L. T. 310; 2 M. W. N. 28. 
399 | Gade Chennappareddi v. Emperor we | 8.0.1 M, W. N. 522; 8 M. L. T. 326 
407 | Sheo Ghulam Singh v. Heusila Singh ae | * 
409 | Idan Khan v. Mendi Lal wel 
410 | Madho Prasad v. Mabtab Chand ses i 
411 | Narayan Ramchandra v. Manager Nagappa saa | 3. C. 12 Bom. L. R. 881; 84 B. 506. 
412 | Krishna Iyer v. Balammal s. c. 8 M. L. T. 314, 
4l4 | Secretary of State for India in Council v. Pisipati 
Sankarayya vee | 8 por M. L. T. 328; 1 M. W. N. 722; 20 M. L. J. 
4, 
415 | Lod Giridhara Doss v. Potti Naicken « | S. C. 8 M. L. T. 326; 2 M. W. N, 96, 
416 | Hans Singh v. Chet Singh we | S. C. I4 O. 0, 45. 
418 | Amir Ali Khan v. Kulsum Begam S em 
422 | Chandrabhan Singh v. Debi Bakhsh Singh NA Z 
427 | Antharyami Patuaik v. Haribandhu Sabutu we | s.c. 9 M, L.T. 107. 
428 | Venkatramana Aithala v. Nagappaya s. C. 9 M. L. T. 109. 
429 | Nadamuni Narayana Iyengar v. Veerabhadra Pillai s. c. 1 M. W. N. 662; 9 M. L. T. 152, 
481 | Bee Jan Bee v. Fatima Beebee n.3 SG 1M. W. N. 669; 9 M. L. T. 149. 
434 | Senuga Pandia Thevan v. Veerabhadra Moopeaen ... | 8. c. 1 M. W. N. 673; 9 M. L. T. 251, 
435 | Dantuluri Ragavaraju v. Kanjaluri Ramasawmy .., | s. c. 9 M. L. T. 108. 
435 | Olayat Govinda v. Domodaran 1S c. 9 M. L YT. 111. 
436 | Singani Mupan v. Krishna Char a. | S C. 9 DL L. T. 117. 
437 | Maung Chit Pe v. Ma Tin uw. | S C. 3 Bur. L. T. 43. 
438 | Maung Glay v. Odeyappa Chetty . | S8 C. 3 Bur. L. T. 44. 
439 | Ma Gyi v. Maung Po Hmyin e. | 8 © 3 Bor. L. T. 45. 
441 | George Gillespie & Co. Ld. v. Maung Maung o | 8c. 3 Bur. L. T. 47. 
443 | Maung Tun E v. Maung Thet Pyo ara | S. © 3 Bar, L. T. 49. 
444 | Ma Thaw v. McKenzie e pe 3 Bur. L. T, 49. 
445 | Dubash Kader v. Fakeer Meera .. , & C. 3 Bur. L. T. 56. 
448 | Chokalingam Chetty v. Soobramonian Chetty n | 5. C. 3 Bur. L. T. 59, 
449 | Bohitram v. Chimunbux Bhowsingha - . | 8 €. 3 Bur. L. T. 60. 
450 | Meeyappa Chetty v. Maung Ba Bu . | 8c 3 Bur. L. T. 62, 
451 | Emperor v. Tun Zun . | 8c. 3 Bur. L. T. 66. 
452 | Maung Tun Tha v. Ma Pu a | & © 3 Bur. L. T. 67. 
453 | Ma E Mya v. Maung Po Thanng .. | 8 C. 3 Bur. L. T, 74. 
455 | Emperor v. Chit Maung a. | & C3 Bar. L. T. 75, 
456 | Mahomed Hoosein v. Mansooklal we | 8 © 3 Bur. L. T. 77. 
458 | Banurji v. Port Commissioners . | s c. 3 Bur. L. T. 78. 
461 | Emperor v. Pa .. | 8. c 3 Bur. L. T. 82. 
463 | Maung Lu Gyi v. Maung Nyun Bu saa | Sc. 3 Bur. L. T. 83. 
464 | Nga Tun Baw v. Mi Kye s. c. (1910) 1 U. B. R. 10. 
466 | Nga Nyan Gyi v. Nga Kyaw Nyn . | & c, (1910) 1 U. B. R. 14. 
469 | J. M.—— v. Emperor .. | 8 c, (1910) 1 U. B. R. 17. 
471 | Mi Me v. Nga On Gaing . | s. c. (1910) 1 U. B. R. 22. 
474 | Mi Hla Min v. Mi Ket a. | S c. (1910) 1 U. B. R. 26. 
475 | Mi Mya v. Mi Gyi we | 8. C. (1910) 1 U. B. R. 28. 
477 | Nea Chit Nyo v. Mi Myo Tu sa | 8. c. (1910) 1 U. B. R. 80. 
479 | Nga Po Saw v. Mi Thet saa | & c. (1910) 1 U. B. R. 34. 
480 | U Kuthala v. U Sanda : . | s. c. (1910) 1 U. B. R, 35. 
484 | Kapildeo Singh v. Ramrikha Singh . | S-60. 7 A. L. J. 1191. 
485 | Kunj Behari Lal v. Collector of Shahjehanpur we 18 
485 | Mansa v. Nathumal | $ c. 39 P. L. R. 1911; 3 P. R. 1911; 24 P. W. R. 
` 1911. 
486 | Khira v. Ralla « | & c. 201 P. L. R. 1910. 
458 ; Nelayathakshi Ammal v. Talng Board, Mayaveram | 86.8 M. L. T. 841; 21 M. L. J. 885; 2 M. W. N. 
; 12. 
490 | Miran Saib v. Commercial Bank of India Ld, a | 8. C. 8 M. L. T. 344. s 
491 | Ghulam Ghouse v. Shunmugam Pillai a.. | s. c. B M. L. T. 345. 
492 | Chinnathayammal v. Chikkanna Chetty . | s. c. 8 M. L. T. 347; 2 M. W. N. 27. 
493 | Muthu Pillai, In re . | s. c. 8 M. L. T. 847; 2 M. W. N. 38 - 
494 | Bulanda v. Emperor || s.c. 33 P. W. R. 1910 Cr. e 



































( xli ) 
may 
SE 
a i i . 
ka i Names of casés reported. Corresponding pages of oiher Reports and 
ah] : 
aro 
pa - 
494 | Sosni v. Emperor s. c. 903 P. L. R. 1910. 
495 | Kaln v. Farmana . | s. c. 94 P. L. R. 1910. 
497 | Girdhari Lal v. Devi Dial . | s. c. 95 P. L. R. 1910. 
499 | Ato v. Miro - s. c. 5 P. L. R. 1911; 21 P. W. R. 1911. 
500 | Niamat Ali v. Ilahi Bakhsh * 
501 | Chhutko v. Jugga Singh bs 
502 | Venkata Varahia Dikshitar v. Subbaroya Pillai s. c. 9 M. L. T. 9; 2 M. W. N. 95 
504 | Damodaran Nambudiri v. Gopalan Nair a. | s- c. 9 M. L. T. 10. 
506 | Eranhikkal Kunhimmacha v. Thoppil Padia Vitbil ... | s. c. 9 M. L. T. 12. 
510 | Pazhancheri Panangatblahayil v. Pazhancheri Man- 
nathan- .. | 8. c. 9 M. L. T. 36; 2 M. W. N. 79. 
512 | Boganadam Rangiah Chetty v. Boganadam. Subra- $ 
mania Chetty j . | s- c. 1 M. W. N. 755; 21 M. L. J. 21; 9 M. L. T. 3. 
517 | Venkatachariar v. Sadagopa Chariar . | sc. 1 M. W. N. 785; 9 M. L. T. 139. 
520 | Narayanan Chetty v. Subbiah Servai . | s. c. 9 M. L. T. 142; 21 M. L. J. 44. 
525 | Podia v. Abdul Rahim . | s.c. 1 M. W. N. 770; 9 M. L. T. 106 
526 | Nathu v. Dilawar Ali gisi | 
527 | Kallu v. Ajudhya Pershad PSA * 
897 | Harsarán v. Dilraji KA be: 
528 | Sahab Singh v. Phuman .. | s. c. 198 P. L. R. 1910. 
528 | Mantura Kauri v. Bani Singh kasi ||| 
530 | Khagendra Nath v. Bhupendra Narayan saa | s.c. 15 C. W. N. 316. 
531 | Mon Mohan v. Emperor ww. | 8. c. 15 0. W. N. 141, 
543 | Chidambaram Chetty v. Karuppan Chetty . | s.c. 1 M. W. N. 711; 9 M. L. T. 75. 
545 | Raghava Chariar v. Raghava Chariar . | s. c. 20 M. L. J. 726; 8 M. L. T. 404. 
546 | Venkatarangayya v. Poranki Appalarazu was. c. 20 M. L. J. 728; 8 M. L. T. 429. 
547 | Gurdevi v. Raman Mal vw | s. c. 99 P. L. R. 1910. 
547 | Bhola Singh y. Maño f saa | 8. c. 100 P. L. R. 1910; 189 P. W. R. 1910. 
550 | Sheo Narain v. Emperor ' wa] s. c. 105 P. L. R. 1901. 
551 | Abdulla Khan v. Emperor saa | s. c. 126 P. L. R. 1910. 
552 | Thakar Das v. Barkhurdar . | 5. c. 127 P. L. R. 1910, 
553 | Bishen Singh v. Jaimal Singh wee] s c. 128 P. L. R. 1910. 
553 | Maluk Singh v. Dasaundha Singh « | s. c. 129 P. L. R. 1910. 
554 | Ghulam Murtaza v. Fateh Shah . | s. c. 180 P. L. R. 1910. 
555 | Dalip Singh v. Jaimal Singh s. c. 184 P. L. R. 1910. 
557 | Ahmad Hussan v. Mehdi Hussan a. | s. c. 185 P. L. R. 1910. 
558 | Buta Singh v. Khùshal Singh ... | s. c. 151 P. L. R. 1910. 
563-| Sankunni Menon v. Cheethamma ve | s.c 1 M. W. N. 676; 8 M. L. T. 448. 
564 | Pir Mohamad v, Mayandi Chettiar sel s.c. 1 M. W. N. 684; 9 M. L. T. 148, 
565 | Rajaram Rao v. District Board of Tanjore . {s.c 1M. W. N. 686; 9 M. L. T. 88. 
567 | Pudiyapurayil Bivi Umah v. Cheriyath Kutti s. c. 1 M. W. N. 693. 
567 | Munikoth Rairu v. Karoth Thanicheri Appa s. c. 1 M. W. N. 694; 9 M. L. T. 215. 
568 | Uman Shanker v. Bhagwan Din s. €. TA. L. J. 1064. 
569 | Ram Dayal v. Emperor s. C. TA. L. J. 1075. 
570 | Chintaman v. Dulari s. c. 7 A. L. J. 1087; 33 A. 107. 
572 | Emperor v. Antony s. c. 33 M, 171. 
573 | Public Prosecutor v. Papakka s, c. 8 M. L. T. 372. 
574 | Nyna Mahomed Saib v. E. S. Llyod s. c. 8 M. L. T. 373; 2 M. W. N. 71. 
574 | High Court Vakil, In the matter of a s. c. 8 M. L. T. 375; 21 M. L. J. 76; 2 M. W. N. 
i 2 359. 
575 | Bhola Ram v. Nanak Chand . | s. c. 185 P. W. R. 1910. 
576 | Nanak Chank v. Mehr Jawaya . | s. c. 137 P. W. R. 1910. 
578 | Fakhr-ud-din v. Kifayat-ul-lah . | s.c. 7 A. L. J. 1095. 
592 | Maung Pye v. Ma Thau . | s- c. 3 Bur. L. T. 2. 
594 | Ma Thin v. Ma Nyein E . | s. c. 3 Bur. L. T. 6. 
594 | Hamdu Meah v. Emperor «a | sc. 3 Bur. L. T. 9. A 
595 , Shakur v.“Nga Me Gyi . | s. c. 3 Bur. L. T. 10. 
596 | Emperor v. Tan Kep Si s. c. 3 Bur. L. T. 11. 
597 | Arnachellum Chetty v. Peria Curpen Chetty .. | s. c. 3 Bur. L. T. 13; 5 L. B. R. 184 
599 | Maun®Newe Ya v. Allagappa Chetty . | s. c. 3 Bur. L. T. 15. 
600 | Maung Than Daing v. U The s. c. 3 Bur. L. T. 16. 
601 | Handandass v. Mohori Bibi s. c. 3 Bur. L. T. 17. 











( xli ) 














ring 
BA 
6S Names of Parties Corresponding pages of other Reports and ~ 
mH. 3 Journals. 
or 3 
ae} 
a 
603 | U Tet Tun v. Ma Ni nan | sc. 3 Bur. L. T. 24. 
605 | Suliman Ahmed vy. Palaneappa Chetty - | 6c. 8 Bur. L. T. 29. 
606 | U Po Lon v. Sooliman Haji ww | 8. ©. 3 Bur. L. T. 30, 
608 | Pitohe Pillay v. Maung Pet 8. c. 3 Bur. L. T. 84. 
610 | Ma Kyi v. U Maung Gyi s. c. 3 Bur. L. T. 36. 
610 | Ma Hnin U v. Ma Le Me 8. ©. 3 Bur. L. T. 37, 
6:1 | Lutchman Chetty v. Irrawaddy Flotilla & Co. Ltd... £. €. 3 Bur. L. T. 88. 
613 | Periasawmy Pillay v. Hyder Hoosain -. | 8. 6.3 Bur. L. T. 32. 
614 | Komerappa Chetty v. Beindu s.c. 3 Bur. L. T. 41. 
616 | Shavaksha Ruttonji v. Hugh Hogarth s. c. 12 Bom. L. R. 886. 
618 | Zara Bibi v. Abdul Razzak s. c. 12 Bom. L. R. 891. 
622 | Emperor v. Hari Singh s. c. 12 Bom. L. R, 899. 
623 | Emperor v. Fulji Ditya = 8. €. 12 Bom. L. R. 901. 
624 | Talukdari Settlement Officer v. Chhagan Lal s. c. 12 Bom. L, R. 903. 
625 | Sitaram Pandit v. Harihar Pandit 8. c. 12 Bom. L. R. 910. 
631 | Bai Parvati, In re 8. Cc. 12 Bom. L. R. 923. 
632 | Govind Pandurang Kamat, In re 8. c. 12 Bom. L. R. 936; 35 B. 75 
633 | Tatyarao v. Putappa 8. c. 12 Bom. I. R. 940. 
635 | Mojilal v. Gavrishankar Kushalji s. c. 12 Bom. L. R. 947; 85 B. 49, 
637 | Nathubhai v. Devidas | s. c. 12 Bom. L. R. 951. 
639 | Vasudeo v. Eknath saa | 8 ©. 12 Bom. L. R. 956; 35 B. 79. 
644 | Dagdu Sadu v. Nama Salu + | S. C. 12 Bom. L. R. 972. 
645 | Chanmalapa v. Abdul Vahab Muhamed Hussein ... | s. c. 12 Bom. L. R. 977. 
647 | Sakrappa v. Shivappa + | 8. €. 12 Bom. L. R. 984, ` 
648 | Dobson v. Krishna Mills, Ltd. ! 8, c. 12 Bom. L. R. 988; 34 B. 564, 
649 | Jeevanbai v. Manordas «| $. c. 12 Bom. L. R. 992. 
651 | Kishandas v. Nama Rama Vir -© | s. c. 12 Bom. L. R. 1024. 
653 | Emperor v. Tara Nath s. c. 37 C. 735. 
664. | Bholaram v. Corporation of Calcutta s. c. 37 C. 837 Note. 
655 | Sakina Bibee v. Mahomed Ishak 8. c. 37 C. 839; 15 C. W. N. 185. 
657 | Ram Saran Singh y. Khakhan Singh s.¢.15 0. W. N. rn 
660 | Ekabar Sheikh v. Hara Bewah {scl OLS.1 CO. W. N. 335. 
661 | Amodini Debi v. Hari Das Ta PA ga 
663 | Chidambara Thevan v. Arunachela Teran a | s. €. 9 M. L. T. 111. 
666 | Chhangu v. Muhammad Bakhsh | s. c. 58 P. L. R. 1911 
667 | Zahid Hussain v. Karam Ali s. ©. 18 P. L. R. 1911. 
668 | Chinnaswami Iyengar v. Emperor s. c. 1 M. W. N. 776; 9 M. L. 187, 
668 | Ajam Sahib v. Meenatchi Devastanam s. c. 1 M. W. N. 766: 8 M. L. T. 437; 21 M. L.J. 
202. 
674 | Maula Dad v. Ghulam s. Cc. 20 P. L. R. 1911. 
675 | Gya Loan Office Co, Ld. v. Dhirit Kundal Lal * 
¢77 | Kunmetta Chinnarappa v. Kona Thimma Reddi 8..c.9 M. L. T. 55; 2 M. W. N. 111, 
679 | Kamma Narayanappa, In re s.c. 9 M. L. T. 97; 2 M. W. N. 100, 
679 | Narayana Patter v. Thethi Brahmani Ammah s Js c 1M W.N. 762. 
682 | Zemindar of Kottam v. President, Taluq Board, Co- 
A canada | & C. 9 M. L. T. 128. 
684 | William Dare v. Mrs. Belle Donna s. c. 9 M. L. T. 125; 2 M. W. N. 107. 
687 | Gur Pershad v. Khuda Baksh bd 
687 | Empcror v. Kadir Baksh s.c 8 Å. L. J. 88 
689 | Mahtab Gir v. Ramzani ki 
689 | Mohammad Faiyaz Ali Khan v; Kallu Singh sc. 7 A. L. J. 1201 
691 | Maiku Lal v. Mohammad Mah we { * 
695 | Deputy Commissioner, Lucknow v. Tej Kishen . | 80.140. C. 14. 
706 | Gobinda Chandra Addy v. Corporation of Calcutta... | s. o. 13 ©. L. J. 327; 15 O. W. N. 412. 5 
707 | Salimullah v. Sib Sundari- NK 
707 | Ramtarak Roy v. Ashutosh Maity # 
708 | Bechu v. Lachmi Kuar iH . 
710 | Subh Karan Singh v. Sitla Bakhsh Singh | * 
718 | Rampear Rai v. Bhogia i * 
715 | Hari Narain Biswas v. Khetra Sardar 4 é 
716 | Mathura Das v. Mohan Lal 8. C. TA. L. J. 1025. 











Mohammad Idris Khan v. Iftikhar Ahmad n i s. c. 18 O. C. 347. 








( xli 








ord 
>a | 
SS e Names of cases reported. Corresponding pages of other Reports and 
= H å Journals. 
eS 
£ | 
719 | Sivasami Pillai v. Emperor sc. 1 M. W. N. 754; 9 M. L. T. 138 
719 | Chuttan Lal v. Kallu s. c. 8 A. L. J. 15. 
721 | Abdul Aziz v. Emperor s. c. 1 M. W. N. 735; 9 M. T.. T, 162 
721 | Emperor v. Abani Bhushan Chuckerbutty s. c. 37 C. 845. 
724 | A Vakil’s Application, In re . | s. c. 37 C. 853. 
725 | Ram Autar v. Drigpal . | s. c. 14 O. C. 41. 
727 | Mahadeo Prasad v. Hyder Mehdi zafi 
728 | Mohammad Azim Khan v. Brijraj Singh |. 
730 | Chunni Lal v. Gulab Chand I s. c. 140. C. 53 
732 | Allah Dia v. Sada Nand ie 
733 | Makhan Singh v. Nanda Singh a, 5. €. 31 P, L. R. 1911; 1 P. R. 1911 Rev. 
736 | Gorakala Kanakaiya v. Janardha Padhai a; S- C. 1 M. W. N. 841; 9 M. L. T. 64; 21 M. L. J. 31. 
742 | Makrand Singh v. Mithu Lal . | #Oudh Judl. Commr.’s Court. 
743 | Suraj Deen v. Mahabir Parshad wa | S- C. BA. L. J. 49. 
745 | Nizam Monaddin v. Mahammad Vufa a | 8.0 IM. W. N. 7145 9 M. L. T. 159. 
745 | Verammal v. Subbu Singh e | s.c 1 M. W. N. 715; 9 M. L. T. 87. 
746 | Raman v. Manecji .. | sc 1 M. W. N. 717; 8 U. L. T. 443. 
747 | Pandurang Shidrao, In re . | s. c. 12 Bom. L. R. 1029. 
750 | Sir Currimbhai Ebrahim, In re s. c. 12 Bom. L. R. 1040. 
752 | Manji Karimbhai v. Hoorbai a. | 8. cC. 12 Bom. L. R. 1044. 
757 | Arumuga Nadar v. Emperor a. ' s.c. 1 M. W. N. 727; 9 M. L. I. 103. 
758 | Anaikutti Udayan v. Solaimuthu Udayan .. | s.c. 1 M. W. N. 729. 
759 | Arone v. Kali a. | 8G 1 M. W. N. 734; 9 M. L. T. 483. 
760 | Govindasami Pillai v. Dakshinamurthi Poosari . | 8c 1 M, W. N. 735; 9 M. L. T. 105, 
161 | Official Assignee of Madras v. Madras Equitable As- ; 
surance Society : a | s.c. 1 M. W. N. 787; 9 M. L. T. 182, 
763 | Krishnaswami Chettyar v. Thippa Ramasawmi 
Chettyar . į s. c. 9 M. L. T. 131; 2 M. W. N. 89. 
764 | Kali Charan v. Annada Kanta e |30. 150. W.N.1 
766 | Harak Chand v Charu Chandra Singha e j SC 15 0. W. N. 5, 13 C. L. J. 102. 
770 | Emperor v. Abani Bhusan SC. 150. W.N. 25. 
776 | Bishen Singh v. Jawala Singh „|.s. c. 202 P. L. R. 1910; 3 P. W R. 1911. 
"77 | Nawab v. Jawaya ww. | S. C. 208 P. L. R. 1910. 
779 | Harnama v. Attar Singh . | s. €. 204 P. L. R. 1910. 
780 | Chaitu v. Niaz Begam . | s. €. 205 P. L. R. 1910. 
782 | Gokul v. Karan Singh N bas 
783 | Jagat Narain v. Sri Kishan Das aa |s. c. 7 A. L. J. 1146. 
785 | Tota Ram v. Ram Charan wal sg. C7 A L. J. 1149. 
785 | Sheodeni Roy v. Chatoorbhuj Roy si | s. G. 12 ©. L. J. 376. 
786 | Mohan Saha v. Sashanka Mohan Roy .. S- C. 12 Č. L. J. 407. 
788 | Nistarini Debi v. Chandi Dasi Debi P l s. c. 12 ©. L. J. 423. 
790 | Radha Raman v. Bhabani Prosad a. | s. c. 12 C. L. J. 439. 
792 | Banku Behary v. Shama Churn a | s.c. 12 C, L. J. 442. 
793 | Surnomoyee Peshakar v. Chunder Kumar Das a. | s. c. 12 C. L. J. 443. 
794 | Surendra Nath v. Gopal Chunder a. | s. c. 12 C. L. J. 464. 
798 | Hira Lal v. Raj Kumar a | s.c. 12 C. L. J. 470. 
800 | Hugli Mills Co. v. Secretary of State for India a. | s. œ 12 C. L. J. 489. 
804 | Vythinatha Aiyar v. Bheemachariar „| s. c. 9M. L, T. 186. 
805 | Neilson v. Sadanauda Swamiar . | s. c. 9 M. L. T. 136. 
805 | Meesla Ramanna v. Akkalabotu Chinna .. | 8c. 1 M. W. N. 853; 9 M. L. T, 162. 
806 | Sarat Koomari Dassi v. Hari Charau Pal a | s.c 12 O. L. J. 596. 
807 | Lachman Das v. Hanuman Prasad a | 8G TA. L. J. 1156. 
808 | Ram Chandra v. Joti Parshad f s.c. 8 A. L. J. 19. 
809 | Public Prosecator v. Sarabu Chennayya sa | 5. c. 33 M. 413; 9 M. L. T, 135. 
810 | Hurjivan v. Mathuradas . | s. c. 34 B. 519; 12 Bom. L. R. 1058, 
811 | Tirkha v. Rizak Ram wa | s- c. 188 P. W. R. 1910; 8 P. L. R. 1911. 
812 | Muhammad v. Charag a. | 3- c. 140 P. W. R. 1910; 22 P. L. R. 1911. 
814 | Fazal Muhammad v. Fazal Muhammad a. | 8. €. 141 P. W. R. 1910 Cr.; 12 P. L. R. 1911. 
815 | Saidan v. Emperor .. | s. c. 43 P. W. R. 1910 Or; sit P. L. R. 1911, 
817 | Parbhy Narain Singh v. Baldco Prasad a. | s| c. BA. L. J. 36. 
818 | Jagat Narajn v. Emperor a| s.c. 7 A L. J. 1161. 
-820 Girraj Singh v. Thakuria a. | 8.0.7 A L. J. 1165. 









































taliv ) i 
ad 
Pe 
aw . or 
= G | Names of cases reported. Corresponding pagos 9! thor Reports- and 
omua 
SH a 
aro 
omy 
822 | Abhai Singh v. Inderjit Singh . | 86 7A. L. J. 1169. 
823 | Emperor v. Gajadhar w | 8.0.7 A. L. J. 1174. 
824 | Sri Charan Das v. Miryaullah Kazi 7 
825 | Narendra Bhusan Roy v. Banku Behary Ghosh * 
826 | Chiranjee Lal v. Bhagwan Singh Re i . 
828 | Rakhal Das v. Madhab Chandra s. c. 15 C. W. N. 61; 13 0. L. J. 109. 
832 | Chaturbhuj v. Chaterjit 8. C. SA. L. J. 34. 
832 | Pargan v. Nanku Lal * 
833 | Musaraf Ali v. Amir Jan Bibee : 4 s. c. 15 0, W. N. 71. 
834 | Muhammad Sayeed v. Muhammad Ismail s. ©. TA. L. J. 1176. 
835 | Nagar Mal v. Ram Chand 8. C. TA, L. J. 1179. 
836 | Nathu v. Kundan Lal s. ©. 7 A. L. J. 1182. 
837 | Husainara Begum v. Rahmannessa Begum s. c. 13 ©. L. J. 3. 
842 | Jatindra Nath v. Prasanna Kumar i s. G. 15 ©. W. N. 74; 9 M. L, T. 1; 13 0. L. J. 51; 
8 A. L. J. 1; 13 Bom. L. R. 1; 21 M. L. J. 92. 
843 | Aiyathurai Aiyer v. Dharmasiva lyer 8. ©. 9 M. L. T. 205; 2 M. W. N. 143. 
844 | Rangasawmy Iyengar v. Krishna Govinden s. c. 1 M. W. N. 838; 9 M. L. T. 205. 
845 | Amavasai Gounden, In re s. ©. 1 M. W. N. 821; 9 M. L. T. 210. 
845 | Thippa Ramasawmi v. Krishnaswami s. c. 9 M. L. T. 206. A 
846 | Palampadiyan, In re s. c. 9 M. L. T. 207. 
848 | Hindus of Kannampalaiyam v. Kai Kola Christians s. c. 2 M. W. N. 44; 9 M. L. T, 209. 
849 | Thirumalaiswami v. Muniayandia s. c. 9 M, L. T. 118. 
850 | Badar Mal v. Gudu Miya s. c. 2 M. W. N. 71; 9 M. L. T. 63. 
851 | Kutti Ammu v. Raggi Seth s. c. 2 M. W. N. 45; 9 M. L. T. 120. 
852 | Arimpthu Chetty v. Vyapuri Pandaram st s. c. 2 M. W. N. 47; 9 M. L. T. 121. 
854- | Malayandi Goundar v. Subbaraya Vanavaraya . | s.c. 2 M. W.N. 0; 9 M. L. T. 163. 
855 | Nallamuthu Pillay v. Subba Pillai s. ©. 9 M. L. T. 165. 
856 | Murugappa Chetty v. Ranganayakulu Chetty s. c. 9 M. L. T. 98; 2 M. W. N. 52. 
857 | Karori Singh v. Noor Khan * 
857 Karunakara Menon v. Secretary of State for India.. s. c. 2 M. W. N. 54; 9 M. L. T, 166. 
859 | Khatija Bi v. Babu Sahib a. | 5. c. 9 M. L. T. 161. 
860 | Biram Devi Ammal v. Shumsuddin | 8G. 2 M. W. N. 33; 9 M. L. I, 160. 
860 | Maharaja of Bobbili v. Kaminayani Bangaru a. | s. c. 9 M. L. T. 155; 2 M. W. N. 101. 
864 | Chandu Kuth v. Ramuthi Nair s | s.c. 9 M. L. T. 158, 
864 | Kishan Lal v. Rani Bhawan Kuar oe | * 
867 | Lakshmana Chetty v. Keelan Peria Karuppan s.c. 2 M. W. N. 106; 9 M. L. T. 208 
867 | Mahadeo Prashad vy. Jaipal Raut a JR 
868 | Burathagunta Pentadee v. Thurlapatti Rajamma ... | s. c. 2 M. W. N. 105; 9 M. L. T. 204 
869 | Hardit Singh v. Gopal Singh s. c. 11 P. W. R. 1911. 
873 | Thomas Bradshaw v. Emperor s. c. 13 0. C. 335. 
874 | Khub Singh v. Emperor s. c. 13 O. C. 387. 
876 | Kundan Lal y. Chainu Lal 8. ©. 13 0. C. 341. 
878 | Ram Dulare v. Misri Lal s. c. 13 0. C. 352. 
879 | Pattu v. Emperor 8. €. 13 O. C. 354. 
880 | Kesireddi Panasa Ramudu, In re s. c. 9 M. L. T. 167 
881 | Parasurama Asari, In re s. C. 9 M. L. T. 168 
881 | Lodd Govind Das v. Karnam Munusawmi Pillai s. c. 9 M. L. T. 171 
882 | Kothandarama v. British India Steam Navigation 
Co, a. | Sc. 9 M. L. T. 164. 
883 | Dorairaja Pillay v. Veeranan Ambalam e | 8 OOM L. T. 171 
883 | Ragunathathachariar v. Tiruyengada s. c. 2 M. W. N. 99; 9 M. L. T. 171. 
884 | Sanjeevi Reddy, In re ` 3 sc. 9 M. L.T. 172; 2M. W. N. 149. 
885 | Krishnaswami Pathan, In re s. c, 9M. L. T. 178. 
886 | Sheikh Bhulu v. Srimati Assam Bibi * 
887 | Velavalapatti Peda, In re = 
888 | Kanhai Lal v. Babu Ram * 
889 | Khayale Singh v. Pitam Singh * 
890 | Bhola Roy v. Jung Bahadoor * 
891 | Hari Mati Dasi v. Corporation of Calcutta s. c. 13 C. L. J. 219 
892 | Kalanand Singh v. Rameshwar Singh s. C. 15 C. W. N. 271, 
S94 | Dharma Das v. Gosta Behary Pe 1 7 
896 . | 8. c. 12 C. L. J. 598. z 














Sheik Isaf v. Gopal Chandra Dey 


( xlv ) 














Pages of Vol 
VIII of Ind. 


Names of cases reported. 


Correspo 


nding pages of other Reports ard 





Abdul Hussain Khan v. Bibi Sona Dero- 


D 
No] 





re 





Setbna v. Ladak Khaku 

Narsidas Nanji v. Dosa Kalian 
Gopaldas v. Hassasing 

Imperator v. Mowlabux 

Metharam v. Rewachand 
Emperor v. Manghnidas 
Khanchand v. Gulrajmal 

Abdul Rahim vy. Khanumal 
Narasimha Appa Row v. Ravgayya Appa Row 
Chinthalapudi Kotiah, In re 
Sinnathambi v. Sellam Chetti 
Akbar Ali v. Durga Kripa Son 
Bipro Charan v. Suchand Roy 
Kruger & Co., Ltd. v. Maung Po Naw 
Maung Tha Na v. Emperor 

Maung Kye v. Emperor 

On Ban v. Emperor 

Kalleappa Chetty v. Maung Kywe 
Reid v. So Hlaing 

Maung Kyaw v. Maung Po Thaing 
Mrs. A v. Mr. A 

Maung Aung Ban v. Ma Nan Ko. 
Maung Po Tha v. D’Attaides 
Maung Me v. Ma Sein 

Maung San v. Sit Twan 

Ramzan Ali v. Vellasawmi Pille 


Ebrahim Bymeah Ismailjee v. Chas. Cowie & Co. 


Musa Mia v. Dorabjee 

Emperor v. Hamyit 

Kaleo Kumar Nag v. Mayappa Chetty 
Po Shan v. Maung Gyi 

Tet, Tun v. Ma Chein 

Maung Po Khet v. Maung San Ya 
Maung Tha Dun v. Maung Mya Gyi 
Emperor v. Maung Po Tok 

U Kyaw Mya v. Mi Win Thanda 
Wadara Devan v. Ma Kin 

Ahmed Ali v. Maung Ton 

Emperor v. Sit Nyein 

Ma Daw Thu v. Ma Dwa 

Ma Shwe Zi v. Ma Kyin Thaw 

Maung Lo v. Maung Pyaung 

Maung Po Kyi v. Secretary of State for India 
Ramasawmy Chetty v. Maung Shwe Bon 
Mataya Pillay v. Maung Shwe Bon 


. Maung Tha Maung v. Maung Hlaw 


Maung Po We v. Ma The Hla 
Kamalathammal v. Krishna Pillai 
Nihal Devi v. Kishore Chand 


“Sanga v. Mali 

Mir Abdullah v. Emperor, 

Fazal Ahm: d v. Dittu 

Umri Mal v, Jai Gopal 

Imam Din v. Kishen Singh 

Sidick Haji Hoosein v. Bruel & Co. 
Emperor v. Kalekhan Sardarkhan 
Meghji Vallabhdas v. Jadhow]i Morarji 
Namugai v. Daji Govind 


: Yamnabai y. Nanabhai Sadanand 24 


Emperor v- Lalit Mohan 








Journals, 

. {| 3.0. 468. L. R. 88. 
. | s.c. 45. L. R. 147. 
. | s.c. 468. L. R. 149. 
a. 1.8. C48. L. R. 152. 
a. | 8. C. 4S. L. R. 159. 
a. | 8. C. 45. L. R. 161. 
a. | 5. c. & S. L. R. I74. 

, | s. 045. L. R. 180. 

,| 8. c. 45. L. R. 184. 

„ | s. c. 8 M. L. T. 418. 

. | s. c. 8 M. L. T. 428; 1 M. W. N. 829. 
| s. c. 8 M. L. T. 486. 
a. | s. c. 12 C. L. J. 589. 

` i.s. œ. 12 C0. L. J. 595. 

i | s. c. 3 Bur. L. T. 167. 

. | 8 C. 3 Bur. L. T. 119. 

. | s. c. 3 Bur. L T. 120. 

. | s. c 3 Bur. L. T. 121. 
wal s. € 3 Bur. L. T. 122; 5 L. B. R. 189. 
„| s. €. 3 Bur. L. T. 124; 5 L. B. R. 241. 
oc | s. c. 3 Bur. L. T. 131. 

. | s.c. 8 Bur. L. T., 132. 

«| s. c. 3 Bur. L. T. 134; 5 L. B. R. 219. 
. 8c 5 L. B. R. 191; 3 Bur. L. T. 123. 
. | 8c 5 L. B. R. 192. 
.. | s. €. 6 L. B. R. 195; 3 Bur. L. T. 104, 
M | s. ¢. 5 L. B. R. 198; 3 Bur. L. T. 106. 
Wa | sc. 5 L. B. R. 199, 

2 | s. c. 5 L. B? R. 201. 

„ | s. C. 5 L. B. R. 207; 3 Bur. L. T. 91. 
| sc. 5 L. B. R. 208; 3 Bur, L. T. 86, 
. {sc õ L. B. R. 21 ; 3 Bur. L. T. 89. 
. | 8. c. 5 L. B. R. 216; 5 Bur. L. T. 7 
a | s. C. 3 Bur. L. T. 135. 
v. | s.c. 3 Bur. L. T. 136. 

. | 8. €. 3 Bnr. L. T. 138. 
a | s. c. 3 Bur. L. T. 140. 
.. | s. c. 3 Bur. L. T. 141. 

| sc. 3 Bur. D. T. 142. 

. | s. © 3 Bar L. T. e 

|| s. c. 3 Bur. L. T. 146. 

„ | s. c. 3 Bur. L. T. 147. 

. | sc. 3 Bur. L, T. 149. 

. | s. c. 3 Bur. L. T. 150. 

|| s. Cc. 3 Bar. L. T. 151. 

., 8. C. 3 Bur, L. T. 152. 

. | s. c. 3 Bur. L. T. 153. 

. | s. c. 3 Bur. L. T. 154. 

„| s. c. 20 M. L. J. 781; 9 M. L. T. 73. 
.. | s. c. 97 P. R.1910; 142 P. W. R. 1910; 11 P. L. 

R. 1911. 

n. | 8. 07214 P. L. R. 1910. 
a | s. c. 215 P. L. R. 1910. 
a. | s. ©. 216 P. L. R. 1910. 

.. | s. © 217 P. L. R. 1910, 

, | s. c. 218 P. L. R. 1910. 

. | s- c. 12 Bom. L. R. 1055. 
a | s. C. 12 Bom. L. R. 1060. 
a. | 8. c. 12 Bom. L. R. 1062. 
.. | 8. c. 12 Bom. L. R. 1071. 
s.. | sc. 12 Bom. L. R. 1075. 
we | 8:0. 15 C. 


W. N. 98. 








( siwi) 




















acd 
E | 
te . a7’; 1 » + 
‘S Z i Names of cases reported. Woresbonuing Wan eee 
ang | 
oro | 
Ay 
1061 | Radha Prasad v. Ranimoni Dasi e| s. c 15 C0. W. N. 118; 13 C. L. J. 183. 
1066 | Machana Uajhala v. Gorugantulu s.c. 1 M. W. N. 782; 9 M. L. T 468. 
1067 | Official Assignee of Madras v. Abu Bucker Rahim 
Tulla sen | 3-0 1 M. W. N. 789; 9 ML L. T. 147. 
1068 | Muhomed Ibrahim v. Muhomed Aziz m | SC. 1 M. W. N. 792; 9 dL L. T. 462. 
1069 | Kunjayee v. Chinnasamy Udayan e} & C. LAM. W. N. 796; 9 M. L. T. 471. 
1071 | Rukmani Ammal v. Krishnamachary oja o 1M. W.N. 7985;9 M. L T. 464. ; 
1072 | Veerabadra Aiyar v. Marudaga Nachiar san | sc. 1 M W. N. 799; 9 AL. L. T. 285, 21 M. G 
320. 
1085 | Venkata Narasimma Row v. Kuram Venkanna ... | s.c. 1 M. W. N. 817; 9 M. L. T. 249. 
1085 | Flora Cronan v, Official Assignee of Madras . | s.c. 1 M. W. N. 822; 9 M. L. T. 211. 
1087 | Kowari Basivireddy v. Tallapaparagada Nagamma... | 8. c. 1 M. W. N. 827; 9 M. L. T. 467. 
1088 | Garugu Ramayya, In re . | s.c. 8 M. D. T. 462. | 
1089 Muthu Gounden v. Chellappa Gounden n | & co. 8 M. L. T. 464. 
1890 | Faiz-ud-cin v. Amam Ali a. | s. c. 143 P. W. R. 1910 
1091 | Singaram Pillai v. Ghulam Ghouse san | s. ©. 20 M. L. J. 927, 
1092 Harpal Singh v. Jagwant Singh we | s. c. 13 0. C. 366. 
1093 | Thattoli Kothilan Aliyamma 4 v. Kunhammed a | s. c. 20 M. Ja. J. 946; 9 M. L. T. 100. 
1095 | Ram Lakhan Rai v. Gajadhar Rai we | 8.0.7 A L. J. 1184 
1096 | Lachman Prasad v. Ram Kishen s.c. 7 A. L. J. 1159. 
1096 | Bank of Upper India y. Secretary of State for India s.c.7 A. L. J. 1194. 
1098 | Sheodihal Singh v. Badri Narain « | 8.0.7 A. L. J. 1198; $3 A. 61. 
1099 | Vedachella v. “Ohinnja wf so IM W.N. 833; 9M. L. T. 466. 
1100 | Ramachandra Aiyar v. Primathi Ammal . | sc 1M. W. N. 884; 9 M. L. T. 250. 
1101 | Muthappa Nadar v. Sankara Nadar wfs o LM. W.N. 835; 9M. L. T. 275 
1102 | Marrivada Chinna Ramayya v. Veerapurani Ven- 
kattappiah a| s0, IM. W. N. 839; 9 M. L. T. 212. 
1103 | Jamal Mahomed v. Moideen Sa Rowther a. | s.c. 1 M. W. N. 852; 9 M, L. T. 71. 
1104 | Sassoon & Co., v. Kishen Chand s. | s. c. 80 P. L. R. 1910. 
1105 | Khether Mohan v, Saromoni Dasi . | s. cœ 12 C. L. J. 602. 
1106 | Abdul Basir v. Panchkowri wa | 8. ¢. 12 0. L, J. 618. 
1107 | Gopal Lal Mandal v. Suresh Chandra Mukerji... | s. c. 12 C. I. J. 624. 
1108 | Abiruddin Ahmed, In re a | & œ. 12 C. L. J. 625; 15 C. W. N. 357. 
1115 | Daulat v. Saheblal w | S0. 6 N. L R. 145. 
1115 | Bhagwant v. Mnnim Khan a | 3. c. 6 N. L. R. 148. 
1117 | Chhatra Pal v. Fundi Lal a | 0. GN, L. R. 148. 
1119 } Ajab v. Mangal a | s.c 6 N. L. R. 152. 
1121 | Hanumansingh v. Mannalal we | sc. ON. L. R. 156. 
1123 | Baliram v. fitia . | s. c. 6 N. L. R. 180. 
1124 | Meer Jangoo vy. Choto Sahib .. | $c. 6 N. L. R, 161. 
1125 | Dhirajsingh v. Rajaram e | 8 CON. L R. 14 
1127 | Emperor v. Umer Khan . {Ss c. 6 N. L. R. 168. 
1129 | Moment v. Secretary of State for India |s.. 5 L. B. R. 163. 
1141 | Subramonian Chetty v. Curpen Chetty . | 86 5L. B. R. 182. 
1142 | Sarat Chandra Roy v. Nahapiet a | s. 6, 37 C. 907. 
1145 | Jugal Pershad Singh v. Parbhu Narain Jha a | s. a. 87 C. 914. 
1146 | Basorey y. Ballabhdass . | s.c. 6N. L. R. 171 
1149 | Padarath Pathak v. Maharaji uw. | & c. 13 O. C. 388. 
1150 | Thakur Ram v, Saiyed Sadik we | SG 13 O. O. 369. 
1158 | Fatta v. Jiwan „| s. c. 98 P. R. 1910; 36 P. L. R. 1911. 
1155 | Roshan Din v. Khuda Baklısh .. | s. c. 99 P. R. 1910; 42 P. L. R. 1911. 
1156 | Musadi Lal v. Badhawa ... | s. c. 100 P. R. 1910; 43 P. L. R. 1911 
1157 | Ali Bakhsh v. Chuhar Singh .. | s. c. 101 P. R. 1910; 41 P. L. R. 1911 
1157 | Rajji Bai v. Jesa Ram .. | s. c. 102 P. R., 1910; 44 P. L. R. 1911 
1158 | Mrs. Devies v. Brock-Smith „| 8. c. 103 P. R. 1910. . 
1160 | Dhian Das v. Jagat Ram „| s. c. 104 P. R, 1910; 40 P. L, R. 1911. 
1160 | Bhana v. Emperor a | 8. 0. 32 P. R. 1910 Cr; 39 P. L. R. 1911 
1161 | Emperor v. Bishen Das a | 8. 6 33 P. R. 1910 Cr; 57 P. L. R. 1910 
1166 | Emperor v. Bakhtawar a | s.c. 34 P. R. 1910 Cr. 
1168 | Koda Buksh v. Lokeman Khan . {sc U. B. R. (1810) I, p. 40. ° 
1169 | Mi Kin Gale v. Mi Kin Khan . | sa. U. B. R. (1910) I, p. 42. . 
1174 | Mr. v. Tin Byu U a | s.c. U. B. R. (1910) 1, p. 50. 
— 








ee 


(C xlvii ) 








Pages of Vol. 





























dg 
5 a 
3 Names of cases reported. Corresponding pages of other Reports and 
kn 5 Journals. 
Aa 
eo 

1176 | Somasundram Chetty v, cores Chetty +. | S. c. 1 U. B. R. 1910 II, p. 53. 

1179 | Tukaram v. Sonaji e. | S.C. 6 N. L. R. 177. 

1181 | Ganpati v; Emperor «e. | Sc. N. L. R. 180. 

1184 | Mansingh v. Rampiare oe | 8. c. 6 N. L. R. 185. 

-1186 | Dadu v. Chamru ero | 3. c. 6 N. L. R. 190. 

1188 | Gertrude Daniells v. Stanley Daniells sas | 8. c. 3 Bur, L. T. 92. 

1189 | Secretary of State for India v. John Moment ena | 8. © 3 Bur. L. T. 93. 

1191 | Pana Seenee v. Ana Mahalingam + | s. c. 3 Bur. L. T. 95. 

1194 | Pereira v. Pereira sa | s.c. 8 Bur. L. T. 98. 

1196 | Kynan v. Set Lan e. | sc. 8 Bur. L. T. 100. 

1197 | U Po Yeik v. UP Kyin +» | s. c. 8 Bur. L. T. 101. 

1199 | Subramanian Chetty v. Subramanian Chetty .. | s. œ 3 Bur. L. T. 103. 

1200 | Maung Pan U v. Ma Kyi Nyo «+ | s.c. 3 Bur, L. T. 107. 

1202 | Fatima Bee Bee v. Raman Chetty «+ | sc. 3 Bur. L. T. 108. 

1202 | Ma Lal Kin v. Maung Chit Po * | s.c. 3 Bar, L. T. 109. 

1204 | Palaniappa Chetty v. Ko Save sas | s. c. 3 Bur. L. T. 111. 

1205 | Ma Me Gale v. Ma Sa Saw Thein “| s. c€. 3 Bur. L. T. 112. 

1206 | Mamu Naina v. Raman Chetty * | s.c. 3 Bur. L. T. 113. 

- 1208 | Maung Ta Pan v. Maung Po ‘Lhaw e | s. c. 3 Bur. L. T. 115. 


ee e a a e a aaa a ee 


TABLE 
Cases Cited in Volume vin of Indian’ Cases, 1910. 


A 
Page. 
Abbas v. Fasth-ud-din, 24 C. 418 we 168 
Abdool Ali v. Vener, 23 W. R. 73° .. 110 
Abdool Guffoor v. Muleka, 100. 1112 808, 718 


Abdool Hussain v. Raghu Nath Sahu,.13 0.70... 599 
Abdul Aziz Khan v. Appayasami Naictker, 27 M. 
131; 6 Bom. L. R. 7; 8 C. W. N. 186; 31 I, A. 1 1080 


Abdul Hafiz Khan v. Ajudhia, 2 O. C. 34 we 418 
Abdul Hakim v. Gonesh Dutt, 12 C. 323 we 457 
Abdul Kadar v. Queen- -Empress, 2 Weir’s Cr. R. ’ 

515 178 


Abdul Karim v. Queen-Empress, (1872) S. J. Ti: 
B. 650 


Abdul Karim v, Ramzan, ʻA. W. N. (1908) 1974. 150 


Abdul Rahiman 1, Ganapathi, 23M.517 ° u 27 
Abdul Rahman v. Amir Ali, 34 0. 612; 5 C. L. J. 
486; 11 C. W. N. 521; 2 M. L. T. 812 (F. B.) 841 


` Abdul Rajak v, Hasan, (1875) P. J. 210 wa 412 
Abdul Wahid v. Shaluka Bibi, 21 C. 496; 21 I. A. 
26 we 79 


Abhiram Goswami Mahant v. Shyama Charan 
Nandi, 36 C. 1003, at p. 1014; 10 C. L. J. 284; 
6 A. L. J. 857; 11 Bom. L. R. 1234; 19 M. L. J. 
530; 14 C. W.N. 1; 4 Ind. Cas. 449 746, 895, 999 


Abid Ali v. Gulam Jalal, 94 P. R. 1885 .. 529 
Abinash Chandra Bose v. Bama Bewa, 13 C. W. 
N. 1010 at p. 1013; 4 Ind. Cas. 17 512 


Abinash, In re, 37 C, 178; 4 CO. W. N. 275; 5 Ind. 


Cas. 406 .« 1112 
Abraham v. Abraham, 9 M. I. A. 195 at p. 199; 

1 W.R. 1 (P. C.) a 43 
Abraham Pillai v.. Donald Smith, 29 M. 824 ... 850 


Abrath v. N. F. Railway Company, 11 Q. B. D. 

440; 55 L. J. Q. B. 457; 50 J. P. 659; 11 App. 

Cas. 247; 55 L. T. 63 459 
Abu Bakar v. Peary Mohan Mookerjee, 34 0. 451 112 
Abul Fata Mahomed Ishak v. Rasamoya Dhur 

Chowdhri, 22 C. 619 579 
Achal Ram v. Udai Partab, 11 I. A. 51; 100. 511 425 
Achuta Menon v. Achutan Nair, 21 M. 35 e. 1066 
Achutaramaraju v. Subbaraju, 25 M. 7; IL M.L. 


J. 370 we 644 
Adams v. Gale, (1740) 2 Atk. 106; 26 E. R. 

466 oe 84l 
Adelphi Bank v. Edwards, 26 S. J. 360 ve 105 
Adhar Chandra Das v. Lal Mohun Das, 24 0. 

TIS; 1 0. W. N. 676 676 
Adhur Chander Banerjee v. Aghore Nath Aroo, 

20. W. N. 589 660 


Administrator-General v. Anandachari, 9 M. 466 43 
Administrator-General v. Land ‘Acquisition Col- 
lector, 12 C. W. N. 241 109 
Administrator-General of Bengal v, Premlal 
Mallick, 22 C. 788; 22 I. A, 107 656 
Agha Ali Khan v. Altaf Husain Khan, 14 A. 429 
at p. 447 588 


A—contd. 
Page. 


Ah Kon v. Emperor, 2L. B. R. 19%; 1 Cr. L. J. 

461 950 
Ahinsa Bibï v. Abdul Kadir, 25 M. 26 at p. 99... 417 
Ahmedbhoy v. Cassumbhoy, 13 B. 534 at pp. 


540, 541 214 
_Ahmedbhoy Hubibhoy v. Vulhebhoy Cassum- 

bhoy, 6 B. 703 615 
Aimadar Mandal v. Makhan Lal Day, 33 C: 

1015; 10 C. W. N. 904 267 
Aiyyan Chetti v: Poongavanan, 18 M. L. J. 464 567 
Aiyathurai Rowthan v. Santhu Meera Rowthan, 

81 M. 252; 18 M. L. J. 238 . 1088 


Akbar Khan v. Turaban, 5 A. L. J. 640; A. W. 

N. (1908) 252; 4 M. L. T; 444 ne CAL 
Akhe Ram v. Nand Kishore, 1 A. 286 | 1077 
Alabi Koya v. Mussa Koya, 24 M. 513; 11 M. L. 

J. 227 718 
Ange Monjori Dabee v. Sonamoni Dabee, 8 6. 

637 . 1064 
Alderson v. White, 2 De. G. & J. 97 at p. 105; 

4 Jur. (N. 8.) 125; 6 W. R. 242 982 

Aldin v. Latimer, (1894) 2 Ch. 427; 63 L. J. Ch. 


601; 8 R. 352; 71 L. T. 119; 42 W. R. 453... 794 
Alexander 1. Sizen, L. R. 4 Ex. 102 woe 844 
Ali Mahomed v. Emperor, 13 C. W. N. 418; 9 Cr. 

L. J. 277; 1 Ind. Cas. 335 229 
Ali Muhammad v. Shamehal, 2 P. R. 1904 Cr; 45 

P. L. R. 1904; 1 Cr. L. J. 181 vee 1175 
Alice Mary Hill v. William Clarke, 27 A. 266 ... 1118 
Aliman v. Hasiba, 1 C. W. N. exiii . 1043 
Allan v. Morrison, (1900) L. R. App. Cas. 604; 

69 L. J. P. C. 141 . 103 
Allen v. Anthony, (1816) 1 Mer. 282; 15 2 R. R. 

113 755 
Alopi Din v. The Municipal Board of Allahabad, 

A. W. N. (1907) 2;4 A. L. J. 8 570 
Alter Caufman v. The Government of Bombay, 

18 B. 636 we 187 
Aman Ali v. Amina Begam, 46 P. R. 1890 «+» 1090 
Amanat Begam v. Bhajan Lal, 8 A. 488 465, 975 


Ambalavana Pandara Sannadhy v. Secretary of 
State for India, 28 M. 589; 15 M. L. J. 251 ... 69 
Amdoo Miyan v. Muhammad Davud Khan 


Bahadur, 24 M. 685; 11 M. L. J. 326 . 1160 
Ameeroonnissa v. Abadoonniasa, 2T. A. 87; 15 B. 
L. R. 67; 23 W. R. 208 39, 309 


Amir Kazim v. Darbari Mal, 24 A. 475; A. W. N. 
Amir-ud-din v. Jamal-ud- din, 26 P. R. 1891 .. 659 
Amirunnissa v. Ahedoonissa, 23 W. R. 208 497 
Amirrunnessa v. Baboo Behary Lall, 25 W. R. 

529 6 347 
Amjad Ali v. Ali Husain, 6 Ind. Cas. 974 “91, 114 
Amrita v. Naru, 13 B, 489 * 975 
Ananda Chandra Bose v. Broughton, 9 B. L. R. 

428 ve 1043 


A —concld. 
Page. 


Ananda Chandra Buttacharjee v. Carr Stephen, 

19 ©. 127 
Ananda Hari v. Secretary of Stato, 3 C. L. 7. 

316 : 43 
Ananda Prasad v. Mathura Lall, 2 Ind. Cas. 123; 

90. L. J. 585; 13 C. W. N. 702 
Anandrao v. Vasantrao, 9 Bom. L. R. - 595 at p. 

596; 5 C. L. J. 888; 11 C. W. N. 478; 2 M. 

T. 151; 17 M. L, J. 184 ae 
Anderson v. Juggodumba Dasi, 6 C. L. R. 282 . 
Angannayya v. Daroor Narasanna, 18 M. L. J. 

247; 3 M. L. T. 243 . 

Anonymous case, (1852-53) 17 Beave. 475 
Annamalai Chettiar v. Malayandi Appaya Naik, 

29 M. 426; 1 M. L. T; 145; 16 M. L. J. 872 289 
Annamalai v. Cloete, 6 M. 189 we 898 
Ansar Ali v. C. E. Grey, 2 C. L. J. 403 97, 831 
Anwar Hossain v. Secretary of State for Tadia, 

31 C; 885 » 708 
Anwari Begam v. Nizam-ud-din Shah, 21 A. 165 718 
‘Appadu v. Venkata Ranga Rau, 18 M. L. J. 23; 

3 M. L. T. 328 
Appasami Pillai v. Somasunder Mudaliar, 26 M. 

437 843 
Appovier v. Rama Bibba Aiyan, 1) M.I.A. 75 

at p. 89; 8 W. R. (P. ©.) 1 
Apurba v. Emperor, 85 O. 141 at p. 154; 7 C. Li 

J. 49; 7 Cr. L. J. 10; 2 M. L. T. 500 ai 
Armugam Chetti v. Raja Jaga Veera Rama Yen- 
| kataswara Ettappa, 28 M. 444,15 M. L. J. 

292° u 
Arnot, In re, 6 Morr. 215 
Arunachella Reddy v. Subba Reddy, 17 M. L. 

J. 393; 3 M..L. T. 7 34, 882 
Arunachellam Chettiar v. Kadir Rowthen, 29 M.’ 

556; 1 M. L. T. 315; 16 M. L..J. 486 aS 
Arunchellathudayan t Veludayan, and A. P. 
_ Kunhi Perechankidavu v. Chembakat Kesava 

Panikar, 5 M. H. O. R. 213 
Arzan v. Rakhal Chunder Roy Chowdhry, 10 C. 

214 ` 1197 
Ashanulla v. The Collector of Dacea, 15 C. 242 1156 
Asirunnessa Khatun v. Buzloor Meah, 84 ©. 79; 

11 C. W..N. 437. - eee 
Aso v. Tabi, 77 P. R. 1893 
Atlas Assurance. Company, Limited v. Ahmed- 

boy, 34 B. 1; 11 Bom. L. R. 1; 1 Ind. Cas, 14 3438 
Attorney General v. Great Western Railway 

Company, (1877) 4 Ch. D. 735; 46 L. J. Ch. 

192; 35 L. T. 921; 25 W. R. 320 
Autone v. Mahadeva, 25 B.87 . 

Aveiine v. Whisson, 61 R. R. 662; 4 Man. and G. 
| 801; 12 L. J. C. P. 58 
Awadh Bihari, Lal, v. Ishri Prasad, A. W. N. 

(1907) 172; 4 A. L. J. 662 
Ayeshabai v. Ebrahim Haji Jacob, 10 Bom. L. 
_ R. 117; 32 B. 364; 3 M. L. T. 379 
„Aypasami Odayar v. Subramanya Odayar, 15 1. 

A. 167; 12 M. 26 
Azeemunnissa Begam v. Clement Dalie, 6 M. 

H. C. R..455 
Azim Khan v. Empress, 45 P. R. 1885 Cr. © 


933 
684. 


389 
. 1109 


393 


418 
. 1158 


110 
271 


672 
823 
190 
516 


we 482 
.. 1162 





B 
Page. 
Babaji Mahadaji v. Krishnaji Devji, 2 B. 666 ... 196 
Babujan v. Secretary of State, 40. L. J. 256 110 
Badal Aurat v. Queen-Empress, 19 C. 79 494 


Badi Bibi Sahibal v. Sami Pillai, 18 M. 257 at P. 


261 512 
Bafahun v. Bilaihanhnon 30 C. 683 432 
Bahadur v. Balchand, 5 N. L. R. 3; 1 Ind. Cas. 

179 . 1119 
Bahadur v. Nawabjan, 3 A. 822 975 
Bahadur Ali v. Nihala, 104 P. R. 1890 134 
Bahim Bakhsh v. Muhammad Hussan, 11 A.1... 807 
Bai Baiji v. Bai Santok, 20 B. 53 at p. 57 48, 214 
Bai Kheda v. Dasu Lali, 5B. H.C. R, A. C. J. 

123 © 901 
Baijnath Singh v. Paltu, 80 A. 125; A. W. N. 

(1908) 38; 5 A. L. J. 96 364 
Baijun Doobey v. Brij Bhookun Lal Awusti, 1 C. 

183; 24 W. R. 806; 2 I. A. 275 . 1078 
Baikant Nath Shaha v. Rojendra Narain Rai, 

12 C; 303 1178 
Bailey v. Barnes, (1894) 1 Ch. 26 at p. 35; 63 

. L. J. Ch. 73; 7 R. 9; 69 L. T. 542; 42 W. R. 66 755 
Bajoo Singh v. Queen- -Empress, 26 C. 158 535 
Bajrangi Singh v. Manu Karnika Bakhsh Singh, 

30 A‘1;3M. L. T. 1; 12 C. W. N. 74; 9 Bom. 

L. R. 1348; 60. L. J. 766; 5 A. L. J. 1 561 
Baker v. Yorkshire Fire and Life Assurance Co., 

(1802): 1. Beer ae PBB OO 

L. T. 161 926 
Baket, 7e, Nicholas v. Baker, (1890) 44 Ch. D. 

262; 59 L. J. Ch €61; 62 L.T. 817; 88 W. R. 

417 : san 1096 
Bala v. Mahalu, "20 B. 788 we O41 
Bala Bax v. Rukhmabai, 30 C. 725; b Bom. L 
- R. 462; 7 0. W. N. 642; 30 I. A. 130 . 1024 


‘Balabai v. Ganesh, 27 B. 162; 4 Bom. L. R. 980 1037 


Balkishan v. Kishan Lal, 11 A. 148 at p. 161 ... 739 
Balkishen Das v. W. F. Legge, 22 A. 149; 27 I. 

A. 58; 4 C. W. N. 158 502, 644 
Ballard v. Dyson, 9 R. R. 770; 1 Taunt 279 176 
Balliar’ Singh v. The Secretary of State for 

India in Council, 22 A. 96 we 176 
Balvant Ganesh v. ‘Nana Chintamon, 18 B. 209... 516 
Balwant Singh v. Rani Kishori, 20 A. 267; 25 1. 

A. 54 . 1036 
Banarsi Prasad v. Fazal Ahmad, 28 ‘A, 298; A. 

W. N. (1906) 9; 3 A. L, J. 25 282 
Bandu v. Naba, 15 B. 238 643 
Bangarayya Garu v. P. Jagannath Raju Garu, 1 

M. W. N. 485; 7 M. L. T. 278; 5 Ind. Cas. 615 523 


Bank of Bengal v. Macleod; 5. M.A we 198 

Bank of England v. Vagliano, (1891) A. C. 114; 
€0 L. J. Q. B. 145; 64 L. T. 353; 39 W. R. 657; 
55 J. P. 676 

Bank of New South Wales v. O'Cannor, 14A. 
_ C. 273 at p. 284; 58 L. J. P. C. 82; 60 L. T. 
` 467; 38 W. R. 465 764 

Bankart v. Tennant, (1870) L. R. 10 Eq. 141; 
39 L. J. Ch. 809; 23 L. T. 187; 18 W. R. 639.. 

Banko Behari Sanyal v. Shama Churn Bhatta- 
charji, 2 C. W. N. celxv j 49 

Bankruptcy Notice, In re, (1907) 1K. B. ` 418; 
76 L J. K. B. 171; 96 L, T. 131; 14 Manson 1; 


-23 T. L. R. 214 w 179 


B—contd. 


{ 1) 


Page. 


+ Bansi Dhar v. Changa Ram, 7 P. R. 1908; 176 P. 
L. R. 1908; 20 P. W. R. 1908 See 
Banu v. Fateh Khan, 48 P. R. 1903; 111 P. L. R. 
1903 ae 
Banubee v. Narsingrao, 31 B. 250; 9 Bom. L. R. 

91 


Banwari Lal v. Daya Ram, 18 C. W. N. 815; 1 
Ind. Cas. 670 eis 
Barbar Maran v. Ramana Goundan, 20 M. 463 


Barber, In re, (1854) 19 Beav. 378 

Barindra Kumar Ghose v. Emperor, 37 C, 467; 
14 ©. W. N. 1114; 7 Ind. Cas. 339; 11 Cr. I, J. 
453 hi 

Barnhart v. Greenshields, (1853) 9 M. P. 0. 18 
at p. 38 vee 

Baroda Prasad v. Gajendra N ath, 1 Ind. Cas, 
289; 9 O. L. J. 383 at p. 404 ane 

Bartholomew v. Freeman, ( 1878) 3 C. P. D. 316; 
38 L. T. 814; 26 W. R. 743 van 

Barton v. Barbour, (1881) 104 U. S. 126; 26 Law 
Ed. 672 


eee 


Basaratulla v. Kasirunnessa, 11 €. W. N. 190 fa ; 


Basava v. Lingangavda, 19 B. 428 at p. 458 |. 
Basavayya v. Syed Abbas Saheb, 24 M. 20 ay 
Bashir Uddin v, Jhori Singh, 19 A. 140 ie 
Basli Bibi v. Hanif-ud-din, 6 Ind. Cas. 570; 12 
C. L. J. 267 ie 
Baslingappa Parappa Chedachal v. Dhormappa 
Basappa Chedachal, 12 Bom. L. R. 586; 7 Ind. 
Cas, 663 tt 
Basti Ram v. Fattu, 8 A. 146 aes 
Batai Ahir v. Bhuggobutty Koer, 110. L, R. 
576 
Bathyony v. Bouch, 50 L. J. Q. B. 421; 44 L. T, 
177; 29 W. R. 665; 4.Asp. M. 0. 380 oo 
Batul Begam v. Mansur Ali Khan, 24 A, 17; 3 
Bom. L. R. 707; 5 C. W. N. 888 
Bawa Sait v. Mahomad, 19 M. 343 4 La 
Bazayet Hoosein v. Deoli Chand and Mahomed 
Wajid v. Tayyuban, 4 C. 402; 5 I. A. 221 .., 
Feauchamp v, Moore, 26 M. 43; 12 ML L. J. 413 
Bechar v. Lakshmi, 1 B. H. C. R. 56 A 
Bohari Lal v. Madho Lal, 19.0. 236 
Behari Lal v. Salik Ram, 1 A. 675 
Behari Mahton v, Queen-Empress, 11 C. 106 
Beli Ram v. Kaku, 39 P. R. 1888 isi 
Belshaw v. Mary Ann Bush, 11 C, B. 191; 22 
L. J. ©. P. 24; 17 Jur. 67 R 
Beni v. Puran Das, 27 A. 190; A. W. N. 
212 nae 
Beni Bhushan Roy v. Emperor, 84 C. 991; 660, 
L. J. 699; 11 0. W. N. 1050; 6 Cr. L. J. 297 ... 
Beni Madhab Gorani v. Lal Moti Dassi, 6 C. W. 
N. 242 
Beni Preshad Kauri v. Nand Lal 
Beni Ram v. Nanhu Mal, 7 A. 102 aé 
Benjamin Meyer t. Ismail Ariff Nana, 3 Bur. L. 
R. 226 e 
Bennett v. White, (1910) W. N , July, page 167; 
79 L J. Ch. 702 < one 
Benno Jaffe v. Richardson, (1893) 62 L. J. Ch. 
710; 3 R. 515; 68 L. T. 404; 41 W. R. 534 Tr 
Benoce Lal Pakrashi v, Brajundra Kumar Lala, 
29 C. 810 : aes 


vee 


(1904) 


Sahu, 240, 98 


529 
871 
585 
720 
417 
839 
1110 
1183 


755 


113 


1072 | 


B—contd. 
Page. 


Bensley v. Bignsld, (1822) 5 Barn and Ald. 385: 


24 R. R. 401 962, 1141 
Benwari v. Queen Empress, 11 P. R. 1895; Cr. 138 
Beresford v. Ramasubha, 13 M. 197 336, 840 
Besant =. Wood, 12 Ch. D. 605; 40 L. T. 445 414 
Betts, In re, (1901) 2 K. B. 39; 70 L. J. K. B. 11; 

84 L. T. 427; 49 W. R. 447; 8 Manson, 227 .,, 1115 
‘Bhagbut Pershad Singh v. Girja Koer, 150, T17; 

15 I. A. 99 «+» 1080 
Bhagubai v. Tukaram, 7 Bom. L. R 169 935 
Bhagvansang Bharaji v. Bechardas Harjivandas 

6 B. 73° » oe 657 
Bhagwan Bakhsh Singh v.. Mazhar Husain, 9 0; 

C. 167 j wa 408 
Bhagwan Chandar Kritiratna v, Chand Mala 

Gupta, 29 C. 773 we 1179 
Bhagwan Das v. Rash Behari Mallick, 14 C, W. 

N. 637; 6 Ind. Gas. 595 530 
Bhagwan Jethiram v. Dhondi, 22 B. 83 379 
Bhagwan Koer v. Jogendra Chandra Bose, 31 C. 

11 mi 
Bhagwan Sahai v. Bhagwan Din, 12 A. 387; 17 

I. A. 98 we 982 
Bhagwanta v. Raja Mohammad Mumtaz Ali 

Khan, 1 0. C. 2 .. 1098 
Bhagwat Das v. Parshad Singh, 10 A. 602 n. T08 
Bhaja Chowdhury v. Chuni Lal Marwari, 5 C, 

“L. J. 95; 11 C. W. N. 284 27, 1122 
Bhandi Singh v. Ramadhin Rai, 2 C. L. J. 3859... 110 
Bhanu Tukaram Shet v. Kashi Nath Pand Shet, 

20 B. 537 90 
Bharat Singh v. Dhansingh, 14 C. P. L. R. 162... 1187 
Bharut Ohander Nath v. Jabed Ali Biswas, 20 

C. 481 é , we 283 
Bhau Nanaji Utpat v. Sundrabai, 11 B. H, ©. R. 

249 ... 900 
Bhawabal Singh v. Maharaja Rajendra Pratap 

Sahoy Bahadur, 5 B. L. R. 321 at p. 829; 13 

W. R. 157 ` see 1180 
Bhawan Singh v. Narotam Singh, 31 A. 4443 6 

A. L. J. 499; 2 Ind. Cas. 365 se 809 
Bhawani Koer v. Mathura Prasad, 7 ©, L. J. 1... 660 
Bhim Sen v. Sita Ram, 24 A. 363; A. W.N. 

(1902) 62 s 459 
Bhimsen v. Moti Ram, 7 A. L. J. 902; 7 Ind. 

Cas. 181 we 526 
Bhola Nath Dey v, Emperor, 10 0. W.N. 55; 3 

Cr. L. J. 142 aan 1107 
Bholabhai v. Adesind, 9 B. 75 at p. 81 vs 789 
Bholi v. Man Singh, 86 P. R. 1908; 146 P, W: R. 

1908 we 549 
Bhomisetti v. Umabai, 21 B. 223 .. 850 
Bhugobutty Misrain v. Domun Misser, 24 W. R. : 

365 ve 829 
Bhugwandeen v. Myna Baee, 11 M. I. A. 487; at 

511; 9 P. W. R. (P. C.) 23 ` we 215 
Bhulai Singh v. Emperor, 18 O. C, 7; 5 Ind. Cas. 

357; 11 Cr. L. J. 117 we 1183 
Bhundal Panda v. Pandal Pos Patil, 12 B. 221... 613 
Bhup Kuar v. Muhammadi Begam, 6 A. 37 ,,, 616 
Bhup Singh v. Lachman Kunwar, 26 A. 321 ... 271 
Bhupati Nath Smrititirtha v, Ram Lal, 3 Ind. 

Cas. 642; 37 0. 128; 10 C. L. J. 355; 14 0, W. 

N. 18 . 88, 832 


Brij Indar Bahadur Singh v. Rani Janki Koer, 5 
I. A. 1; 1 O. L. R. 318 u 423 


Broja Lal Sen v. Jiban Krishna Roy, 26 0. 285... 1081 
Brojo Chunder Goswami v. Kumar Roy, 6 C. W. 

N. 310 766 
Brojo Nath Saha v. Gaya Sundri Dassya, 6 C. Ë: 

J. 141 790 
Bromfield v. Bromfield, (1872) L. J. 41 P & M, 

17;.26 L. T. 26ab 1195 


Brounsal, Ew parte, (1778) 2 Cowrer’s Reports 
829 286, 1111 


li 


t 
B—contà. 
Pago. 
Bhura® v. Shahab-nd-din, 5 A. L. J. 77; A. W.N. 

(1908) 37; 30 A. 128 228 
Bhura Mal v. Har Kishen Doss, 24 A. 383; A. 

W.N. (1902) 76 . 1150 
Bhut Nath Naskar v. Surendra Nath Dutt, 13 C. 

W. N. 1025 at p. 1030; 110. L. J. 98; 2 Ind. 

Cas, 675 ` s. 826 
Bhutnath Dey v. Ahmed Hoszin, 11 C. 417 1094 
Bibba Jan v. Kalab Husain, 6 A. L. J. 115; 81 A. ° 

186; 1 Ind, Cas. 768 583 
Bibi Jawahir Kumari v. Chatterput Singh, 2 c. 

L. J. 343 46 
Bichubka t. Vela Dhanji, 11 Bom. L. R. 736; 3 

Ind. Cas. 773; 34 B. 55 625 
Bickett v. Morris, L, R. 1 Se. and Div. 47 at p. 

53 27 
Bidhata Roy v. Ram Charitra Roy, 6C. L. J: 

651; 12 ©. W. N. 37 ve 513 
Bikani Mia v. Shuk Lal Poddar, 20 C. 116 we 579 
Bimola Sunduree Dasee v. Kalee Kishen 

Mojoomdar, 22 W. R. Civ. Rule 5 666 
Binns v. Nichools (1866) L. R. 2 Eq. 256; 35 

L. J. Ch. 635 839 
Bipin v. Amrita, 9 ©. L. J. 76; 3 Ind. Cas, 685... 66 
Bir Chandra v. Bansidhar, 3 B. L. R. A. C. 214 27 
Birbhadra Rath v. Kalpataru Panda, 1 ©. L. J. 

888 714 
Bird v. Jones; (1871) 7 Q B. 742;15 L. J. Q. B. | 

82; 9 Jur. 870 757 

` Bisseshur Mullick v. Mahtab Chunder, 10 W. R. 

(E. B.) 8 24 
Bissesuri Dabeea v. Baroda Kanta Roy Chowdh- 

ry, 10 C. 1076 49 
Bithal Das v. Nand Kishore, 23 A. 106; A. wW. : 

N. (1501) 4 1179 | 
Blagrave v. The Bristol Waterworks Company, 

1 H. and N. 369; 26 L. J. Ex. 57 809 
Boistub Churn Digputty v. Gobind Prashad Te- 

waree, 13 W. R. 203 . 1077 
Boon, In re, (1898) 90 Fed. 793 . 1111 
Boston Bar Association v. Greenhood, (1897) 168 

Mass. 169; 46 N. E. 568 . 1110 
Boswell, In re, (1906) 2 Ch. 359; 75 L. J. Ch. 

234; 94 L. T. 243; 54 W. R. 306; 22 T. L. R. 

247 86 
Boyson v. Altrincham Urban District Council, 

1903) 1 K. B. 547; 72 L. J. K. B. 271; 51 W. 

R. 337; 67 J. P. 397 739 
Brandreth, In re, (1896) 60 L. J. Q. B. 501; 64L. 

T. 739; 39 W. R. 687 1110 
Brandt's Sons, Co., v. Dunlop Rubber Co, 

(1905) A. C. 454; 74 L. J. K. B. 898; 93 L. T. 

495; 11 Com. C. 1; 21 T. L. R. 710 wee 305 
Brij Bhookun v. Mahadeo, 17 W. R. 422 we 27 
Brij Coomaree v. Ramrick Das, 5 C. W. N. 781 342 


) 


B—coneld. 


Page. 
Brown, Ex parte Plitt, In re, 60 L. T. 397; 37 


W. R. 463; 6 Morrell 81 140 
Brown v. Brown, 112 R. R. 813; 8 El. & Bl. 876; 

27 L. J. Q. B. 173; 4 Jur. (N. ’s.) 163 702 
Brownlie v. Campbell, (1880) 5 A. ©. 925 “at 

`- p. 944 94 
Budree Das Mukim v., Chuni Lal Jouhry, 83 C. 

789; 10 C. W. N. 581 529, 928 
Buharo v. Tilokomal, S. S. C. R. for 1899 at p. 

69 n. 903 
Buhurs Kowar v. Lalla Buhooree Lall, 14 M. 

I. A. 496 we 154 
Bukshan v. Kooeri, 8 B. L. R. A. ©. 428 we. 1094 
Bulakidas’s case, 23 B. 484 aa 480 
Bunwari Lal v. Daya Sunker Misser, 18 C. W. 

N. 815; 1 Ind. Gas. 670 36, 1146 
Bunwari Mukunda Deb v. Bidhu Sundar Thakur, 

35 C. 346; 12 ©. W. N. 459; 7 C. L. J. 489 168 
Bunwariya v. Ramjet Thakur,7 O. W. N.11 ... 1199 
Bunyad Ali v. Faiz Muhammad, 173 P. R. 1889... 1090 
Burdett, R., In re, 1 State Trials (New Series) 

50 533 
Burdick v. Gayrick, 5 Ch. App. 238; 39 L. J. Ch. 

661; 22 L. T. 502; 18 W. R. 530 139 
Burkett v. Blanshard, (1848) 3 Exch. 89; 18 L. 

J. Ex. 34 85 
Burn v. Boulton, 2 C. B. 476; 69 R. R. 508; 15 L. 

J. ©. P. 97 85 
Burnaby v. Earle, 9 Q. B. 490 at p. 492; 43 L. T. 

Q. B. 209 739 
Burris, In re, (1905) 147 Cal. 370; 81 Pac. 1077... 1111 
Butcher v. Stead, (1860) 7 H. L. 889; 44 L. J. 

Bk. 129; 33 L. T. 541; 24 W. R. 463 a 298 

C 
Cally Nath Naugh .Chowdry v. Chunder Nath 

Naugh Chowdhry, 8 C. 378 < 1064 
Camb, “In re, (1889) 23 Q. B. D. 477; 58 L. J. Q. 

B. 450; 61 È. T. 374; 37 W. R. 665 we 1110 
Campbell v. Commonwealth, (1841) Penn. 187... 122 
Canthom, In re, 33 M. 53; 8 M. L. T, 83; 5 Ind. 

Cas. 845 we 763 
Carew, In re, (1854) 4 Ir. Ch. R. 112 839 
Oayzer v. Carron Company, (1884) L. R. 9 A. ©. 

873; 54 L. J. Adm. 18; 52 L. T. 861; 88 W. R. 

281; 5 Asp. M. C. 871 612 
Chairman, Municipal Council, Rajamundry | v. 

Susurla Venkateswarlu, 31 M. 111; 3 M. L. T. 

241 s 489 
Chajju Mal v. Ganda Mal, 4 P. R. 1895 . 1043 
Chamanlal v. Ganesh, 28 B. 457; 6 Bom. L. R. 

460 » 215 
Chandi Pershad v. Abdur Rahman, 22 ©. 181 ... 1165 
Chandika Bakhsh v. Muna Kuar, 4 Bom. L. R. 

_ 876; 29 I. A. 70 (P. C.); 6 C. W. N. 425; 24 A. 

273° 902 
Chandra Doe Singh v. Mata Prasad, 31 A. 176; 

6 A. L. J. 263 (F. B.); L Ind. Cas. "479 we 855 
Chandra Kanto Das v. Rama Nath Burman, 

6 Ind. Cas. 478; 11 O. L. J. 591 31 
Chanda Singh, In re, 11 C. L. J. 438; 6 Ind. Cas. 

269; 14 C. W. N. 521; 1M. W. N. 107; 7 M. L. 

T. 412; 12 Bom. L. R. 425; 20 M. L. J. 447 .. 1112 


V 
C—centd. 
4 Page. 
Chapman v, Towner, 6 M. and W. 100; 9L. J. 
Ex.45 we 46 
Chappan v, Moidin Kutti, 22 M. 68 w. 845 
Chapsey v. Gill & Co., 7 Bom. L. R. 805 811 
Charoobala Dabee v. Barendra Nath Mozumdar, 
27 C. 126 1164 
Charter v. Charter, (1874) L. R.7 H. L., 364; 43 
L.J. P. 73 181 
Chasteauneuf v. Copeyron, L. R. 7 A. C 127; 51 
L. J. P. C. 37; 46 L. T. 65; 4 Asp. M. C. 489 ... 823 
Chartered Bank v. Haris Chander Neogy, 5 O. W. 
N. xv 2 
Chattarpal Singh v. Natha, A. W. N. (1906) 26; 
3 A. L. J. 38 720 
CLedambara Chetty v. Runga Krishna Muthu 
Puchaiya Naikar, 22 W. R. 148; 1 B. L. R. 
509; 1 I. A. 241 500 
Chenalvaraya Mudaly v. The Official Assignee, 1 : 
M, W. N. 558; 7 M. L. T. 207; 5 Ind. Cas. 379 763 
Chenvirappa v. Puttappa, 11:B. 708 at PP- 713, 
719, 721 . 1180 
Chhayemannessa v. Kazi Basiran, 11 C. L. J. 
285 at p. 289; 37 C. 399; 5 Ind. Cas. 532 . 81,790 
Chhoti Narain Singh v. Rameshwar Koer, 6 C. 
W. N. 796 ve 610 
Chidambara Mudaliar v. Koothaperumal, 27 M. 
326; 14 M. L. J. 181 ve 855 
Chidambara Patter v, Ramasawmy Patter, 27 ` 
M. 67; 13 M. L. J. 467 609 
Chidambara Rao t. The Secretary of State for 
India in Council, 26 M. 66. 860 
Chinku 4. Utamchand, 28. L. R. 59 at p. 63 ... 215 
Chinna Krishna Reddi v. Dorasami Reddi, 20 M. 
19 795 
Chinnammal v. Authinatha Iyengar, 10 M. L J. 
228 431 
Chinnasami Mudali v. Arumuga Goundan, 27 M. 
. 432 343 
Chinnasami Mudaliar v. Ambalavana Mudaliar, 
29 M. 48 520 
Chinnaswami Padayachi v. Avayambal, 20 M. if 
J. 299; 1 M. W. N. 437; 8 M. L. T. 69; 6 Ind. 
Cas. 201 671 
Ohintaman Vithoba v. Chintaman Bojaji, 22 B. 
475 | $10, AARI 
Chittar Mal v. Bihari Lal, 32 A. 11; 6 A.L 
921; 4 Ind.:Cas, 261 . 144 
Choa Lal Dass v. Anant Pershad Misser, 25 c, 
~ 233 + 1165 
Chokey Singh v. Jote Singh, 11 Bom. L. R. 69; 
13 C. W. N. 274; 6 A. L. J. 100; 9 C. L. J. 151; 
5 M. L. T. 167; 81 A. 73; 19 M, L. J. 123; 12 
0, C. 288; 1 Ind. Cas. 166 ' .. 903 
Choragudi Venkatadri Panthulu Garu and 
Oruganti Venkata Subba Row Panthulu Garu, 
In the matter of the 2nd grade pleaders, 20 M 
L. J. 500; 1 M. W. N. 163; 8 M. L. T. 22; 6 Ind. 
Cas. 313 678 
Chunder Coomer Roy v. Gocool Chunder Bhutta- 
charjee, 6 C. 370 90 
Chunder Pershad Roy v. Shuvadra Kumari 
Saheba, 12 C. 622 .. 768 
Chuni Lal v., Amir Bibi, P. L. R.1900,p.481 ... 233 
Chunilal Fulchand v. Mangaldas Govardhandas, 
16 B. 592 e 503 


C—contd. 
Page. 
e 
Churaman v. Balli, 9 A. 591 g a 278 
Churoman v. Ram Lal, 25 A. 341; A. W. N. 
(1903) 41 we 219 
Cutts, In re, 16 L. T. (x. s.) 71 1175 
Clark v. Alexander, 21. O. 200 at p. 208 - 853 
Clark v. Clark, 10 P. D. 188; 54 L. J. P. 57; 52 
L. T. 234; 33 W. R. 405; 49 J. P. 516 we 414 
Clarke vù. Bradlaugh, 8 Q. B. D. 63; 51L J. Q. 
B. 1; 46 L. T. 49; 30 W. R. 53; 46 J. P. 278 . 853 


Ciarke v. Nicholson, 1 C. M. & R. 724; 60. and 


P. 712; 5 Tyr. 233; 4 L. J. Ex. 66 
Clegg v. Rowland, (1866) L. R. 3 Eq. 368 at 
p. 373; 36 L. J. Ch. 187; 15 L. T. 385; 15 W. 

R. 251 840 
Coates v. Legard, L. R. 12 Eq. 56; 31 L. T. 625; g 
"23 W. R. 40 i | .. -928 

Coddington v. Jacksonville Railway Company, 
(1878) 39 L. T. (xN. s.) 12 186 
Collector of Bundelkhund 4. Ilache Geer, 3 Mac- : 
naghten’s S. D. A. R. 56 . 1186 
Collector of Etawah v. Beti Maharani, l4 A. 162 866 — 

Collector of Gorukpoor v. Toorunt Geer and 
Sirda Geer, 3 Macnaghten’sS. D. A. R. 851... 1186 
Collector of Madura v. Mootoo Rama Linga 
‘Sathu Pathy, 12 M. I. A. 397 at p. 436; 10 W. 
R: (P. C.) I7; 1 B. L. RB. (P. 02) 1 T 


901 
Collector of cae v. Cavaly Vencata ë 
Narrainpah, 8 M. I. A. 539 at p. 551; 2 W. R. 


(P. ©.) 61° .. 562 
Collector of Moorshidabad v. Bishenath Rai and Á 

Sheenath Rai, .1 Macnaghten’s S. D. A. R. vs 

174 ` a 1186 © 
Collector of Thana v. Bhaskar Mahadeo, 8 B. 

264 at p. 268 ` 167, 1188 
Collector of Tipperah v. Gholam Nubeo Chow- . 

dhry, 2 Macnaghten’s S. D. A. R. 108 . 1186 ` 
Collen v. Wright, 8 E. & B. 647; 27 L. J. Q. B : 

215; 4 Jur. (N. s.) 457; 6 W. R. 123 $ 292 
Colonial Bank v. Whinney, (1886) 11 App. Cas. 

426; 56 L. J. Ch. 48; 55 L. T. 362; 34 W. R. i 

705; 3 Morrell. 207 186 ` 
Colonial Bank of Australasia Ld. v. Marshall, 

‘ (1906) A. C. 559; 75 L. J. P. C. 76; 22 T. L, R. 

746 oe 104 
Colonial Sugar Refining Company v. Irving, 

(1905) A. C. 369; 74 Ti; J. P. C. 77; 92 L. T. 

738; 21 T. L. R. 513 we 544 
Commonwealth v. Baker, 155 Mass. 289; 29 N. E 

512 e. 122 
Commonwealth v. Downing, 4 Gray 29 we 122. 
Commercial Bank of India Limited v. Sabju ~ 

Sahib, 24 M. 252 341 
Cooke v. Charles A. Vogeier Company, (1910) 

A. C. 102; 70 L. J. K. B. 181; 84 L. T. 10; 

Manson 113 646 
Cope v. Rowlands, (1836) 2 M. & W. 149; 46 R. i 
R. 582; 2 Gale 231; 6 L. J. Ex. 63 . 1142 
Cord v. Cord, (1875) L. R. 3 P. & D. 237 a 960 

Cottorell v. Stratton, 5 Ch, 295; 42 L. J. Ch. 417; 

28 L. T. 218; 21 W. R. 234; (1874) L. R. 17 Eq. 

C. at p. 545 764, 975 
Couch v. Goodman, 11 L. J. Q. B. 225 we 672 
Craven v. Craven, (1909) 26 T. L. R. 4 .. 960 ` 
Cropper v. Smith, NU 26 Ch. D. 710; 53 L. Je ' 

Ch. 891; 61 L. T. 738; 68 W. R. BO" we, 81 


Damodar v. Bhavani Shankar, 26 B. 428; 4 Bom. 
L. R. 67 (F. B.) 


1 
Daniels v. Davison, (1809) 16 Ves. 249 at p. 252; 


10 R. R. 171 
Devore v. Secretary of State, 26. L, R. 


Dato 2. Ramchandra, 7 Bom. L. R. 669; 30 B. 
119 -> 

Daula v. Ganda, 35 P. R. 1903 (F. B.); 101 P. im 
R. 1903 

Daulat Ram v. Mehr Chand, 
187 . 

Danlat Singh v. Jugal Kishore, 22 A. 108 

Daya Ram v. Sohel Singh, 110 P. R. 1906 (F. B. i 
59 P. W. R. 1907; 31 P. L. R. 1907 

De Souza v. Secretary of Etato, 12 B. L. R. 423 

Debi Das v. Ejaz Husain, 28 A. 72; 2 A, L.J. 

2749; A. W. N. (1905) 191 

Debi Dayal Sahoo v, Bhan Pertab Singh, 31 c. 
433; 8 ©. W. N. 408 

Debi Prasad v. Jai Karan Singh, 24 A. 479; A. 
W.N. (1902) 125 

Debiruddi v. Abdur Rahim, 17 C. 196 tee 

Deendyal Lal v. Jugdeep Narain Singh, 3 0. 193; 
10. L. R. 49; 4 I. A. 247 

Dela Chaumette v. The Bank of England, 9 B.- 
& 0. 208 

Deo dem Knight v. Nepean Bart, 5 B. and Ad. 
86; 2 M. and W. 895 

Deochand Khattoo v, Birjee Coomazoa; 2 L. B. 
R. 93 

Deoki Nandan v. Saiyed Nazir Hasan, 11 0. G. 
57 

Deputy Commissioner a Ram Parshad, 27 c. 
TSI 26 Jo A. 254; 40. W, N. 417 


15 C. 70; 141. A. 


see 


aay 


( Hü. ). 


C—coneld, 

. Page. 
Crown v. Chan Mya, 1 L. B. R. 297 437 
Croyn.v. Ghulam, 18. L. R. 73; 8 Cr. L. 7. 

- 191 938 
Crown Brevery v, Collector of Dehra Dun, 19 - 

- A. 389 we 110 
Culley v. guey; 10 A. 559 : 685 
Currie v. Misa, L. R. 10 Ex. 158; 1 App. Cas 

554 968 

D 
Dabee v, Mongar, 2 C. L, R, 208 vee -27 
Dadoba v, Krishna, 7 B. 34 642 

PAK a Totaram, 38 B. 658; 11 Bom. L. B. 

074; 4 Ind. Cas. 243 515 
ies Pacotti, 19 B. 783 42 
Daintery, Re, (1900) 1 Q. B. 540 at p. 546; 69 is 
iJ. Q. B. 207; 82 L. T. 239; 7 Manson 107 163 
Daivanayagam Pillay t. Rangasawmi Iyer, 19 

“M. 29 883 
Dakhina Mohan v. Saroda Mohan, 21 c. 142; 20 

I. A. 163 78 
Dakbineswar Misra v, Haris Chandra Chatterjee, 

- 10 C. L. J. 450; 4 Ind. Cas. 868; 10 Cr. L. J. 

564 . 1107 
Dalip mer gues Singh, 78 P. R. 1907; 193 

< P. Le R. 190 529 
Dalsukhram = Charles DeBeretton, 28 B. 326, 

3 Bom. L. R. 484 vee 1118 


812 


1080 
429 


593 
660 


1078 


968 
56 
991 


sa | 





: J )—contd, 

Page, 
Desai Ranchoddas v. Rawal Nathubai 21 B. 
110... w 902 
Desonza v. Coles, 3 M. H. C. R. 384 e. -842 
Devji v. Sambhu, 24 B. 135 . 1082 


Dextor v. Arnold, (1823) 3 Mason 234; -7 Fed. 


Cas. 580 839 
Dhani Ram v. Bhola Nath, 28 P. R. 1902 Cr; 

135 P. L. R. 1902 u 454 
Dhani Ram v. Chaturbhnj, 22 A, 86 430 
Dhani Ram Mahta v. Luchmeswar Singh, 23 C. 

639 610 
_Dhanjibhai v, Pyarji, (1884) Unreported Crimi- : 

nal Case 201 632 
Dhanjibhoy Bomanji v. Hirabai, 25 B. 644; 3 

Bom. L. R. 871 : 413 
Dhanna Singh v. Gurbakhsh Singh, 91 P. R. 

1903; 148 P. L. R. 1999; 161 P. W. R. 1903; 4 

Ind. Cas. 337 we 4ST 
Dhonkal Singh v. Phakkar Singh, 15 A. 84 378 
Dhore Kairi v. Ram Jewan Kairi, 20 C. 101 66L 

Dhunput Singh v. Mahammed Kazim Insplain; 

24 0. 296 w= 80 
Didain v. Banna, 31 P. R. 1896 we 872 
Dina v. Nathu, 26 B. 538; 4 Bom. L. R. 253 a.. 1199 
Dinamoyee Debi v. Bon Behari Kapur, 7 0. W. 

N. 169 . 1119 
Dinsha Mankji Petit v. Sir Jamaetji Jijibhai, 33 

B. 509; 11 Bom. L. R. 85; 5 M. L, T, 301; 2 Ina. 

Cas. 701 £29, 928 
Divan Singh v. Jadho Sirgh, 19 A. 145 ww. 599 
Doe v. Benham, 70. B. 976; 14 L. J. Q. B. 

342;.9 Jur. 662 
Doe v. Hare, 20. and M. 145; 4 Tyr. 29; B L. J. 

Ex. 17 we 79 
Doe v. Morse, 1 B. and-Ad. 365 97 
Doe v. Pott, (1871) 2 Doug 710 830 


Doe 1. Wright, 50 R. R. 534; 10 Ad, & FL 183; 
2P.&D. -672 739 
Dolabi v. Queen- -Empress, 3 L. B. R. 204; 4 Cr. 


L. J. 469 943 
Doldem Pring v. Pearsey, 7 Ben. B. 304 . 176 
Dolsang Bhavsang v. The Collector of Kaira, 4 

B. 367 624 
Donzelle v. Kedarnath Chuckerbutty, 7 B. L. R. 

720; 16 W. R. 186 . 1125 
Doorga Proshad Doss v. Sheo Proshad Pandab, 

1 Č. L. R. 278 769 
Doorganath Roy v. Ram Chunder Sen, 3 0, 841; 

41, A. 52 893° 
Doorgapurshad Mungraj *. Coliector of the : 

Northern Division of Cuttack, 7 Macnaghten’s 

8. D. A. R. 486 . 1186 
Doraisami Naidu v. Emperor, 30 M. 182; 1 M. Bs 

T. 343; 4 Cr. L. J. 498 392° 
Doucett-v. Wise, 1 Indian Jurist (New Series 

1866), 94 dih 
Downing v. Falmauth Board, 87 Ch. D. 234; 57 

L. J. Ch. 234; 58 L. T. 296; 36 W. R. 437 : 1146 
ga Sweet, (1753) 1 Amb. 175 eo. 1085 
Duckett v. Gover, 6 Ch. D. 82; 46 L. J. Ch.'407; 

25 W. R. 554 89° 
Dula Singh v. Dial Singh, 22 P. R. 1910; 29 P. 

W. R. 1910; 5 Ind. Cas, 902 577 
Duplany v. Duplany, (1892) L. R. P. 63; 61 L. ‘5, 

P. 49; 66.L. T. 267 < 1195 
Purbo v. Kesho Rai, 2 A. 356 we J 


D—concld. 


Page. 
Durga Das v. Queen Empress, 27 C. 820 we 109 


Durga Das Hazrah v. Samash Akon, 4C. W. N. 


606 on 833 
Darga Prasad v, Munsi, 6 A. 423 273 
Dwarka Das v. Jankee Das, 6 M. I. A. 88 at 

p. 98 84 
Dwarka Nath Chottopadhya v. Bhogoban Panda, 

70. L. R. 577 48 
Dwarka Nath Roy v. Ram Chand Aich, 26 c. 

428; 3 O. W. N. 266 715 
Dwarka Nath Sen v. Kisori Lal Gossami, 11 G. 

L. J. 426; 6 Ind, Cas. 549 « 90 

E 
Easwaran Devaki Anterjanam v. Easwara Sam- 

bhu and Easwaran Sambhu v. Easwaran 

Devaki Anterjanam, 12 Travancore J., R. 46 680 
Ebrahim v. Fockhrunnissa Begum, 40. 531; 3 - 

C. L. R. 811. 341 


Edith Mukerjee v. George Alfred, 52 P, W. B. 
1907; 86 P. R. 1909; 1 Ind. Cas. 697 43 

Efatoonnissa v. Khondkar Khoda, 21 W. R. 374 27 

Egerton v. Lord Brownlow, (1853) 4 H. L. O. 1; 


28 L. J. Ch. 348; 18 Jur. TL 442 
Elamathan, Jn re, 7 M. L. T. 362; 5 Ind. 438 178 
Elayadath v. Krishna, 13 M. 267 593 


Emperor v. Abdul, 9 Bom. L. R, 30; 5 Cr. I.. J, 


97 758 
v. Bal Gangadhar Tilak, 10 Bom. L. R. 








849 at p. 903; 8 Cr. L. J. 281 207 

v. Bhau Bingh Dhumal Singh, 33 B. 

33; 10 Bom. L. R. 759; 8 Cr. L. J. 267; 1 Ind, 
Cas. 454 392 

———- v. Bidhyapathi, 25 A. 273; A. W. N. 
(1903) 36 493 
———— v. Bishen Das, 27 A. 561; A. W. N. ; 
(1905) 98; 2 A. L. J. 268;2Cr.L.5.218 ... 287 
—— n. Buddhu, 83N. L. R. 5l; 5 Cr. L. J. 434 1182 


v. Ganesh ‘Damodar Savarkar, 12 Bom. 
L. R. 105 at pp. 106, 115, 117; 34 B. 394, & 


Ind. Cas, 854 207 
————— v. Isap Mahomed, 31 B. 218; 9 Bom, 

L. R. 148; 5 Cr. L. J. 164 . 1160 
1, Khushali, 29-A. 14]; 4 AÀ. L. J. 43; 

A. W. N. (1906) 308; 4 Cr. L. J. 453 147 
-————— v. Kothia, 30 B. 611; 8 Bom. L. R. 740; 

4 Cr. L, J. 346 722 
————— v. Lazar, 30 M. 550; 2 M. L. T. 345; 17 

M. L. J. 476; 6 Cr. L. J. 338 573 


v Mahomed Ebrahim, 5 Bom. L. R. 312 1183 
v. Mariane G. Rodrigues, 5 Bom. L. R. 











122 ae 899 

v. Po Lu, 1 L. B. R. 356 596 
———— 2, Ravji Hari Yelgaumkar, 9 Bom. L. 

R. 225; 5 Cr. L. J. 213 632 
v. Tha Byaw, 4 L. B. R. 315; 9 Cr. L. 

J. 16 597 
———— v. Tribhovandas, 33 B. 77 at pp. 82, 85; 

1.Ind, Cas. 641; 10 Bom. L. R. 801; 8 Cr, L. J. 

272 « 207 
——— 4. Varjivandas, 27 B. 84 » 1045 
Sapiku a Burah, 4 C, 172; 3 C. L. R. 197; 51. 

A. 178 « 1133 
v, Clifton, A. W. N. (1899) 212 . 1165 


( liv ) 


E—conold. 
Page. 
Empress v. Dabee Pershad, 6 C, 530 » 183 
————- v, Hardeo Das, A W. N. (1884) 286 . . 1128 


», Hardi Mirdha and Umed Sardar, 3 


e 


©. 189 e. 374 
——— v. Kashi, 60. P. L. R. Cr. 17 ve 1129 
v. Khushali Ram, 19 P. R. 1888 Cr. ... 388 

r, Lachman Singh, 2 A. 398 . 1165 

v. Man Singh, A. W. N. (1884) 291 ,., 1128 


Enright, In re, (1897) 69 Vermont 317; 37 Atl. 

1046 . ww» 1111 
Eshan Chunder v. Shama Churn Bhutto, 11 M. 

L A. 7; 2 Ind. Jur. (N. s.) 87; 6W. R. (P. C.) 

57 we 714 
Eshoor Doss v. Venkatasubba Rau, 17 M. 480 .., 1051 
Essington, In re, (1904) 32 Colo 168; 75 Pac, 894 1111 
Evans v. Davies, (1888) 4 A. & E. 840; 2 H. & W. 

15; ô L. J. K. 8. 265 85 
Evans v. Davies, (1898) 2 Ch. 216; 62 L, J. ch. 


661; 3-R. 360; 68 L. T. 244; 41 W. R. 687 ... 186 
Evans v, Evans, (1906) P. 125; 75 L. J. P. 27; 

94 L. T. 616; 22. L. R. 822 960 
Eyre v. Wynn- Mackenzie, (1896) 1 Ch. 135; 65 

L. J. Ch. 194; 73 L. T. 71; 44 W, R. 278 wee 787 
Ezra v, Secretary of State, 30 C. 36; 7 0. W. N. 

249 109 
Ezra v. Secretary of. State, 32 O. 605; 1C. L. J. 

227; 9 C. W. N. 454; 2 A, L. J. 771; 82 I. A. 93 

CP. C.) « 109 

F 

Fahmida Khanam v. Jafri Khanum, 30 A. 153; 

A. W. N. (1908) 55; 5 A. L. J. 169 wee 482 
Fakir Chand v. Chiranji, 84 P. R. 1888 1168 


Fani Bhushan Banerji v. Surjia Kanta Roy 
Chaudhury, 35 C. 25; 5 0. L. J. 649; 11 0. W. 
N. 883 55 

Fanindra Deb Raikat v. Rajeswar Dass, 12 I. A. 

72; 11 C. 463 wa b19 

Fannerstim v. Champagne, 8 Wallace 149 .. 88 

Faqir Muhammad v. Fazal Muhammad, 16 P. R. 


1906; 66 P. L. R. 1906 814 
Farquhar v. Newbury Rural District Council, . 

(1908) 2 Ch. 586; 72 J. P. 445; 25 T. L. R. 29 177 
Fatma v. Shaik Essa, 7 B. 266 s B55 
Fatteh Muhammed v. Jiwan, 43 P. R. 1895 ... 228 


Fazel v. Keramuddi, 8 C. W. N. 916 65 
Fell v, Biddolph, (1875) L. R. 10 C. P. 701; Ad Le, 


J. C. P. 402; 32 L. T. 864; 23 W.R. 913 . 10€5 
Finch v. Finch, L. R. 1 P. & D. 871; 36 L, J. P. 

78, 16 L. T. 268; 15 W. R. 797 we 702 
Firwane v. Wright, (1835) 11 C. B. 481 305 


Fleming v. Bank of New Zealand, (1900) A. C. 
577 at p. 586; 69 L. J. P. C. 120; 83 L. T. 1 964,968 
Flower v. Buller, (1880) 15 Ch. D. 665; 49 L. J. 


Ch. 784; 43 L. 7. 311; 28 W. R. 948 799 
Flower v. “Flower, (1893) P. 290; 63 L. J. P. 28; 

1 R. 534 685 
Foley v. Hill, (1848) 2 H. L. Cas. 28 139 
Fone Lan v. Ma Gyee, 2 L. B. R. 95 453 
Forbes v. Meer Mahomed Tuquee, 13 M. E A. 

438; 5 B. L. R. 529; 14 W. R. (P. CO) 8 we 456 
Ford v. Kettle, (1882) 51 L. J. Q. B. 558; 9eQ. B. . 

D. 139; 46 L. T. 666; OW. R. 741 | « 1120 


_ © (r) 


F —coonclàd. 


Page. 
Wake ye Biten, (1843) 12°M. & W. 233; 67 R.R. 
311 90 
Fountaine, In re, (1909)2 Ch. 382; 25 T. L. R. 
689; 78 L. J. Ch. 649; 101 L. T. 83 85 
Fowler v. Chatterton, (1827) 6 Bing. 258 at P. 
264 | 544 
Framji Bhicaji v. Mohansing Dhansing, 18 B. 
263 899 
Framji Cursetji v. Goculdas Madhowji, 16 B. 
338 709 
Framji Hormasji v. Commissioner of ‘Customs, 
7 B. H. U. A. C. J. 89 at p. 98 412 
Francis v. Harrison, (1889) 43 Ch. D. 183; 59 I. 
J. Ch. 248; 61 L. T. 667; 38 W. R. 329 se 840 
Francis Ghosal v, Qabri Ghosal, 31 B. 25; 8 
Bom. L. R. 770 we 43 
Freshfield v. Reed, (1842) 11 L. J. Ex. 193 -1120 


Friend v. Young, (1897) 2 Ch. 421; 66 L. J. Ch. 


737; 77 L. T. 50; 46 W. R. 139 86 
Frost, Ex parte, (1815) 1 Chitty 558 note 1110 
Fuki Abdulla v. Babaji Gungaji, 14 B. 458 643 

G 
_Gaekwar of Baroda v, Gandhi, 30 I. A. 60; 27 

B. 346 110 
Gagendra Sahu v. Secretary of State, 8 C. L. T. 

39 we 110 
Gajapati v. Sri Gajapali, 7 M. 96 290 
Ganapathi Sastri, A, G., In the matter ‘of, 19 M. 

L. J, 604; 6 M. D. T. 253 (F. B.); 3 Ind. Cas. 

844; 11 Or. L. J. 274 285 
Gandy v. Gandy, 30 Ch. D. 57 at p. 82; 54 L. T 

Ch. 1154; 53 L. T. 306; 83 W. R. 803 a 21 
Ganesh v. Gyam, 22 B. 606 142 
Ganesh Dutt Thakoor v. Jewach Thakoorain, 31 

C. 262; 8 O. W. N. 146; 811. A. 10; 14 M. L. 

J. 8; 6 Bom. L. R. 1 . 1010 
Ganesh Krishna č. Madhavrav Ravji, 6 B-75 ... 789 
Ganesh Narayan Sathe, In re, 13 B. 600 at p. 

622 954 
Ganga Das Bhattar v. Jogendar Nath Mitra, '5 

0. L. J. 315 at p. 316; 11 C. W. N. 493 154 
Ganga Dayal Nagu Kaval Mhatra v. Nago Dayal 

Mhatra, (1887) P. J. 242 643 
Ganga Ramv. Abdul Rahman, 28 P, R. 1907; 

93 P. L. R. 1908 225 
Gage Sahai v. Lochan Singh, A. W, N. (1886) 

572 

Ganga Sahai v. Shew Lal, 182 P. R. 1894 .. 1044 
Gangabhai v. Baswant, 34 B. 175 at p. 182; 12 

Bom. L. R. 143; 5 Ind. Cas. 866 389 


Ganpat v. Trimbak, 5 N, L. R. 97; 3 Ind. Cas. 61 1187 

Garbett, In re, (1856) 18 C. B. 408 + 1110 

Gardner v. Hodgson'a Kingston Brewary Com- 
pany, (1903) A. C. 229; 19 T. L. R. 458; 72 L. 


s J. Ch. 558; 88 L. T. 698; 52 W. R. 17 . 1196 
Garnet, Gandy v. Macaulay, In ve, (1885) 31 Ch, 
D. lat p. 17; 5U L. T. 172; 32 W. R. 474 799 


Garuradhwaja Prasad v. Superundhwaji Prasad, 


23 A. 37 at p. 51; 27 T. A. 238 902 
Gauri Shankar v. Maida Koer, 31 C. 516 860 
Gawton v. Lord Dacres, (1590) 2 Leon. 219 ... 638 
Gaya Prasad v® Bhagot Singh, 80 A. 523 at 

p. 532; 12 0. W. Ne 1017 (P. C.) ve 815 





G—vontd, 
Page. 
Geffert v. Rack Chand Mohla, 13 B. 178 . .450 
Gehanji v. Ganpati2 B. 469 809 


Gendan Lal v. Abdul Aziz Khan, 27 A. 302; A. 


W. N. (1904) 265; 1 Cr. L. J. 1044, 257 
General Manager of the Durbhanga Raf v. Ma. 

haraj Koomar Rampat Singh, 14 M. I. A. 603; 

17 W. R. 459; 10 B. L. R. 294 -~ . 1077 
Ghansham Singh v. Lal Singh, 9 A. 61 616 
Gharibullah v. Khalak Singh, 26 A. 407; 7 C. W. 

N. 681; 5 Bom, L. R. 478 ; 30 I. A. 165 (P.C.) 197 
Ghulam Haidarkhan v. Phaphal, 92 P. R. 1908... 922 
Ghulam Rassul v. Ajab Gul, 57 P. R. 1891 233 


Ghulam Shabbir v. Dwarka Prasad, 18 A. 163 613, 877 
Gidney Smith v. Grummit, In re, (1908) 1 Ch. 
804; 77 L. J. Ch. 428; 98 L. T, 707; 15 Manson 


97 763 
Giribala Dassi v. Srinath Chandra Singh, 12 0. 
W. N. 769 1082 


Girish Chunder Lahiri v. Shoshi Shikhareswar 


Roy, 27 I. A. 110 at p. 124; 27 C. 951 163 
Gnana Sambanda Pandara Sannadhi v. Velu 

Pandaram, 23 M. 271; 27 J. A. 69; 4C. W. N. 

329 761, 999 
Gobind Kumar Roy Chaudhry ~v. Debindra 

Kumar Roy Chaudhry, 12 C W.N, 98 112, 895 
Gobind Mohan v. Kunja Behari, 10 O, L. J. 407; 

4 Ind. Cas. 364; 14 C. W. N. 147 91,114 
Gobind Singh v. Kalla, 2 A. 778 "075 
Godadhar Bhat v. Chamdrabhagabai, 17 B. 690.. 215 
Goday Narain Gajapathi Roy v. Sri Ankitama 

Venkata Narasing Rao Garu, 6 M. H.C. R. B5 885 
Gokal v. Srimal, 6 Bom. L. R. 288 at p. 290 64 
Gokal and Jowahir v. Bhola, 29 P. R. 1892 .,, 487 
Gokal Chand v. Mohan Lal, 6 P. R. 1905; 19 P. 

L. R. 1905 553 
Golab Jan v. Bhola Nath Manik, 7 Ind. Cas. 481 90 
Golak Nath Roy Chowdhry v. Mathura Nath 

Roy Chowdhry, y, 20 ©. 273 826 
Golap Sundari v. Indra Coomar Hazra, 1 Ind. 

Cas. 86; 18 C. W. N. 493; 90. L. J. 367; 5 M. 

L. T. 360 e 835 
Goma Mahad v. Gokal Das, 3 B. 74 79, 1207 
Gooch v. Gooch, (1898) P. Div. 99; 62 L. J. P. 

13; 1 R. 516; 68 L. T. 462; 41 W. R. 655 ve 960 
Good v. Barton, 1 Ex. Ch. 189; 16 L. J. Ex, 309; 

11 Jur. 851; 74 R. R. 633 365 
Gopal v. Eshan, 29 C. 148 66 
Gopal v., Krishna Rao, 25 B. 275 238 
Gopal Das v. Alaf Kkan, 11 A. 383 613, 876 
Gopal Dass Agarwal v. Budree Dass Sureka, 83 

C. 657; 10 C. W. N. 662 89 
Gopal Rao v. Hari Lal, 9 Bom. L. R. 950 84, 


Gopal Shah v. Janaki Koer, 23 C. 217 at p. 223 834 

Gopalayyan v. Raghupatiayyan, 7 M. H. ©. R. 
250 

Gopeekrist Gosain v. Gungapersaud Gosain, 6 M. 


L A. 53 at p, 72 . 1125 
Gopinath Pati v. Moheshwar Pradhan, 85 C. 

1096 843 
Gopendra Chandra Mitter v. Tara Prasanna 

Mukerjee, 14 C. W. N. 1049; 370. 598; 7 Ind. 

Cas. 790 769 
Gossain Dass Koondoo v. Seroo Koomaree Debia, 

19 W. R. 192 516 
Gossain Mungal Doss v. Roy Dhunput Singh, 25 - 

W. R. 152 768 


Gr—coneld, 


(Ivi ). 


Page. 


Government of Bengal v. Mahaddi, 50. 871 
Govied Krishna Gujar v. Sakaram Narayan, 28 
B. 388 at p. 387; 6 Bom. L. R. 844 
Govinda Parama Guruvu v. Dandasi Pradhanu, 
20 M. L. J. 528; 1 M. W. N. 881; 8 M. L. T 
186; 7 Ind. Cas, 74 = 
Govindan Pilai v. Chidambara Pillai, 3 M. H. C. 
R. 99 toe 
Govindarajulu Narasimham v. Devarabhatia 
Venkatanarasayya, 27 M. 206 ; 
Grand Junction Canal v. Petty, 21 Q. B. 273; 57 
L. J. Q. B. 572; 59 L. T. 767; 86 W. R. 795; 
52 J. P. 692 ie 
Great Western Colliery Co. v. Tucker, 9 Ch. 
App. 376; 43 L. J. Ch. 618; 80 L. T. 731 sie 
Great Western Railway v. London and County 
-Banking Company, (1901) A. C. 414; 70 L. J. 
K. B. 916; 85 L. T. 152; 50 W. R. 50; 6 Com. 
-Cas. 275 te 
Great Western Railway Company v. Fisher, 
-(1903) 1 Ch. 816; 74 L. J. Ch. 241; 92 L. T, 
104; 53 W. R. 279 iss 
Greathead v. Bromley, 7 T. R. 455; 4R. R. 490 
Greender Chunder Ghose v, Mackintosh, 4 0. 


5 
374 


416, 634 


738 
516 


197, 855 


177 
114 
189 


94 
13 


897; 4 0. L. R. 193: a 190 
Grey, A. v. North-Western Railway Adminis- 

tration, 13 P. R. 1891 Cr. oe 191 
Griman v. United States, 146 U. S. 604; 39 Law 

Ed. 550 ; | an 122 
Guise v. Jaisraj, 15 A, 405 618, 876 
Gujar v. Sham Das, 107 P. R. 1887 . 316 

` Gulab Chand v. Moti, 25 B. 523; 3 Bom. L. R. 

795 ve 789 
Gulab Khan v. Abdul Wahab Khan, 31 0. 365; 

8°C, W. N. 233 e 87 
Qulam Husain v. Sahib Din, 22 P. R. 1892 u 873 
Gulibai v. Jagannath Gulvankar, 10 B. 659... 615 
Gundo Anandrav v. Krishnarav Govind, 4 B. H. 

C. R. A. C. 55 we 514 
Gurpatrao ©. Vamanrao, 10 Bom. I. B. 210 ... 215 
Guracharyya v. The President of Belgaum Town 

Municipality, 8 B. 529 «7986 
Gurdial v. Farida, 88 P. R. 1894 666 


Gurdit Singh v. Prem Kuar, 84P. R. 1909; 76 P. 
L. R. 1909; 118 P. W. R. 1999; 3 Ind, Cas. 604 
Gurudinosing v. Harising, Appeal No. 65 of 

1488 of the Shikarpur District Court 
Guruva v. Subbarayudu, 13 M. 266 
Gyles v. Hall, 2 Peere Williams 378 


i 


Hadley v. The London Bank of Scotland, 46 E. 
R. 562 oon 

Hafez Mahommed Ali Khan v. Damodar Prama: 
nick, 18 C. 242 ove 

Haigh v. West, (1893) 20. B. 19 at p. 29; 62 
L. J. Q. B. 532; 4 R. 896; 69 L. T. 865; 57 J. P. 
358 iss 

Hakim Lal v. Mooshahar Sahu, 34 C. 999; 6 C. 
L, J. 410; 11 C. W. N. 889 a 

Hakim Singh v. Indar, 46 P. R. 1902; 49 P. L. R. 
1902 


Hamilton v. Land Mortgage Bank, 5 A. 456 50, 81 


524 
6 


176 
965 
487 


F{—conta, 


P. 
Hamira v. Ram Singh, 134 P. R. 1907 (F. B.); 
499, 667 © 


85 P. W. R. 1907 

Hammersmith v. Brand, (1870) L. R. 4 H. L. 
171; 21 L. T, 238; 18 W, R. 12; 38 L, J. Q. B. 
449 . 


Hanooman Persaud Panday v. Babooee Munraj, 
-Koonweree, 6 M.I.A. 
Hans Raj v. Ganga Ram, 88 P. R. 1902 (FP. B.); 
119 P. L. R. 1902 
Hans Raj v. Jhanda Mal, 59 P. R. 1892 
Hansji Chhiba v. Valabh Chhiba, 7 B. 297 
Hanuman Kamath v. Hanuman Mandur, 19 ©. 
123; 18 I. A. 158 w 
Har Bhagat v. Anandaram, 2 C. W. N. 126 iie 
Har Dayal v. Udit Narain Singh, 80. C. 30 
Hara Charan Mookerjee v. King-Emperor, 32 C. 
367; 3 0. W. N. 364; 1 C. L. J. 161; 2 Cr. L, J. 
110 .. tee 
Haranand Mozoomdar v. Prosunno Chunder 
Biswas, 9 C. 763; 120, L. R. 556 4 sa 
Hargopal Premsukdas v, Abdul Khan Haji 


Mahamad, 9 B. H. C. R. 429 naai 
Hari v. Maruthi, 6 B. 741 i 
Hari Chand v. Dhera, 12 P. R, 1904 ay 


Hari Govind Joshi v. Ramchandra N ararayan, 8 
Bom. L. R. 878; 81 B. 61 w 

eee Shaba v, Babvr Ali, 24 0.715 at P- 
71 


Ke Narain Brahmin v. Ganpat Rao Daji, 7 B. 
272 


Hari Narain Mozumdar v. Mukund Lal Mundal, 
4C. W. N. 814 ° vee 
Haridas Sanyal v. Saritulla, 15 C. 608 at p. 624 
Harilal v. Ahesang, 4 B. 323 S 
Harishankar Jebhai v. Narain Karsan, 18 R. 
260 i 
Harnandan v. Raja Bhup Indar Bikram Singh, 
4 O. C. 207 
Haroo Kumari v. Purna Chandra, 28 C. 188 
Haroon. Mohamed, In 7e, 14 B. 189 at p. 198 .., 
Harrison v., Harrison, (1864) 33 L. J. Mat, 44; 3 
Sw. & Tr. 362; 10 Jur. (xN. s.) 371; 10 L. T, 188; 
12 W. R. 808 toe 
Harrison v. Duke of Rutland, (1893) 1 Q. B. 142; 
62 L. J. Q. B. 117; 4 R. 155; 68 L. T. 35; 41 
W. R. 322; 57 J. P. 278 tos 
Harrison v. Higson, (1894) 1 Ch. 561; 63 L. J. 
Ch. 885; 70 L. T. 868 is 
arro Nath Rai Choudhri v. Randhir Singh, 18 
C. 811 at p. 315; 18 I. A. 1 . ae 
Harrodat Narain Singh v. Beer Narain Singh, 11 
W.R. 480 ` oes 
Hart v. Bassitt, 18 Jones Reports 156 sive 
Harvey v. Facey, (1893) L.R. App. Cas. 552; 1 
R. 4 8; 69 L. R. 504; 42 W. R. 129; 62 L. J. P, 
C. 127 
Hassan Raja Chanday v. Kailas Chandra 
SC. W. N. 49 a 
Hawden, In re, (1841) 9 Dowling Pr. Ca. 970; 5 
Jur. 508 i 
Hazara Singh v. Bishen Singh, 14 P. R. 1908 Or; 
30 P. W. R. 1908 Cr.; 8 Cr. L. J. 263 dee 
Hazra Begam v. Hussain Ali Khan 12 W. R. 498 
Helby v. Mathews, (1894) L. R. 2 Q. B. 262; 64 
L. J. Q. B. 465; A. C. 471; 11 R. 289; 72 L, T. 
841; 43 W. R. 561; 6Ọ J. P. 20 . ie 


Singh, 


age. 


110 


393; 18 W.R. 81, mote 195, 862 


223 
245. 
516 
1087 
1118 
712 
1107 
928 
142 . 
516 
871 
754 


238 


769 . 
371 
609 


1195 


971 


( Mi ) 


FI{—coneld. 


Hesekal v. Pope; (1870) L. R. 6 Ex. 7 sah 
Hickman v. Maise, (1900) 1 Q. B. 755, 69 L. J. 
Q. B. 511; 82 L. T. 321; 48 W. R. 386 ase 
Higgins v. Dawson, (1902) A. O. lat p. 10; 78 
L, J. Ch. 182; 85 L. T. 763; 50 W. R. 887 a 
Hill, Ee parte, Bird, In re, (1883) 23 Ch. D. 695; 
52 L. J. Ch. 903; 49 L. T. 278; 82 W. R, 177 


Page. 
292 


177 
181 


298 
1086 
Hill v. Wilson, (1873) L. R. 8 Ch. App. 888; 42 
L. J. Ch. 817; 29; L. T, 238; 21 W. B. 757 ; 
Hira Lal Ghose v, Chundra Kanto Ghose, 26 C. 
[E 539; 3 0. W. N. 403 
Hirabai v. Gorbai, 12 B. H. C. R. 294 
Hirada Basappa v. Godigi Muddappa, 6 M. H. 6, 
`R. 142 
Hivji Jina v. Narran Mulji, 12 B. H. C. R. 129.. 
Hirshfield v. Kalisker, (1894) 30 New York Sup- 
plement 1027 3 
Hodgson. Beckett v. amadal, In re, (1885) 31 
:Ch. D. Ji at p. 188; 55 L. J. Ch, 241; 54 L. 
T. 222; 84 W.R, 127 
Holland Steamship Company and Bristol Steam 
Navigation Company, In re, (1906) 95 L. T. 
“769; 23 T. L. R, 59 e, 
Holmb v. Green, (1816) 1 Starkies 498 85 
Holmes v. Bellingham, 29 L, J. Ch. 180 at P 
134; 70. B. (ws) 329; 6 Jur, (N. s.) 534 u 
Hooghly Mills Company v. Secretary of ies 
“Regular Appeal No. 96 of 1901 
Hope Mills v. Vithaldas, 12 Bom. L.-R. 780; 7 
„Ind. Cas. 982 ooo 
Howard v. Wilson, 4 ©. 231 
Hudghes v. Pump House Hotel Co., Ld., (1902) 
12 K. B. 485; 87 L. T. 359; 50 W. R. 677 ae 89 
Hughes v. Groeme, (1864) 33 L. J. Q. B. 355; 12 
W. R, 857 292 
Hukam Chand v. H. P. Robinson, 48 P. R. 1894 
Hunoomanpersaud Panday v. Babooee Munraj 
Koor, 6 M. I. A. 893; 18 W. R. 81 Note fe 
Hunsraj Purmanand v. Ruttonji Walji, 24 B. 65 
Hurbbai v. Hiraji Byramji Shamji, 20 B. 116 ... 
Hurbullubh Narain Singh v. Luchmeswar Prosad 
Singh, 26 C. 188; 3 C. W. N. 49 oon 
Huribar Pershad v. Bholi Pershad, 6 O. L. J. 
383 at p. 394 ik 
Hurjivan Virji v. Jamsetji Nowroji, 9 B. 63 
Hurosundari Debi v. Bhogohari Das Manji, 13 O. 
86, tee 9 
Hurphal v. Nanku, 3 P. R. 1906 Cr.; 84 P. L. R. 


799 


839 
522 


1906; 4 Cr. L. J. 36 388 
Harrish Chunder Chowdry v. Kali Sunderi Debi, 

9 C. 482; [2 O. L. R. 511; 10 I. A. 4 27, 348 
Hurro Coomaree Dossee v. Tarini Churn Bysack, 

8-C. 766 vw. 1809 
Hussin Ahmed v. Saju Mahamad, 15 B.28 .,, 168 
Hyam v. Calcutta Corporation, 10 0. W. N. 1004; 

3 ©, L. J. E71; 8 Cr. L. J. 465; 83 C. 646 . 570 

I 
Ibrahim Goolam Arif v. Saiboo, 35 C. 1 (P. C.); 

4 A. L. J. 572; 11 ©. W. N. 973; 9 Bom. L. R. 

872; 17 M. L. J. 408; 6 G. L. J. 695 307 
‘Ibrahim Kilan v. Ummutual Zobra, 19 A. 267; 

241. A.1 >» av 199 


i I—conold., 
Page 
Ijjatalla v. Chandra Mohan, 340.954; 6 0. Ia 
J. 258; 11 C. W. N. 1133 we 97 
Tjrail v. Kanhai, 10 A. 5 « 150 
Ilahi Bakhsh v. "Budhi, 5 5 P. R. 1910; 10 P. W. R. 
1910; 159 P. L. R. 1910; 5 Ind. Cas. 247 ve 8195 
Imam Alia. Baij Nath Ram Sahu, 30. L. J. 676; 
33 C. 613; 10 C. W. N. 551 790 
Imam Din v, Jiwan, 2 P. R. 1910 Rev., 101 P. 
L. R. 1910; 6 Ina. "Cas. 735 186 


Imambux Khan v. Bibi Jahan Khatun, Selected 
Decisions of the Sind Sadar Court Vol, 1 
p71 901 


Imdad Ali v. Collector of Farakhabad, 7 A. 817 110 
Imdad Husain v. Manu Lal, 3 A. 509 a 556 
Imperatrix v. Pandharinath, 6 B. 34 1183 
~- — v, Pitamber Jina. 2 B. 61 622 
Ina Sheikh v. Queen- Empress, 11 ©. 160 147 


Inayat Singh v. Izzat-un-nissa Begam, 27 A. 97 
(F. B.) 64 
Incorporated Law Institute v, Meager, (1909) 9 


Com. L, R. 655 ca 1111 
Indar v, Asa Singh, 65 P. R. 1908; 90 P. L. R. 

1908; 113 P. W. R. 1908 549 
Indar Prasad v. Babu Fateh Chand, 13 O. C. 119; 

“6 Ind. Cas. 994 373 
Inderbuttee Kooer v. Sheikh Mahboob Ali 

Ticcadar, 24 W. R. 44 . 1124 
Tnnasi Muthu Pillai v. Savathia Pillai, 18 M. L. 

J. 186 - we 27L 
Innasi Pillai v. Sivagananam,6 M.L.J.95 ... B44 
Iqbal Jahan Begum v. Munney Mirza, 100. C. 

129 877 
Ireland v. Livingstone, L. R. ö H. L. 395; AL 

L. J. Q. B. 201; 27 L. T, 79; 15 W. R. 159... 105 
Ishan Chunder Mitter v. Buksh Ali Soudagar, 

Marshall’s Report 614 . 1077 
Ishan Chunder Sirkar v. Beni Madhub Sirkar, 

24 C. 62; 1 C. W. N. 36 431 
Ishar Singh v. Lal Singh, 39 P. R. 1898 870 


Ishri Prasad Singh v. Lalli Jas Kunwar, 22 A. 294 354 
Ismail v. Ramji, 3 B. 682 807, 718 
Isri Dutt Koer v. Hansbutti Koerain, 10 0, 324 


at p. 332; 13 0. L. R. 418; 10 I. A. 150 ws. 299 
Isri Prashad Singh t. Umrao Singh, 22A., 134... 220 
Ittapan v. Manavikrama, 21 M. 153 694 

J 
Jagar Nath Singh v. Lalta Prasad, 31 A. 21; 5 

A. L. J. 674; A. W. N. (1908) 267; 1 Ind. Cas. 

562. 889 
Jagat Chandra Mozumdar v. Queen-Empress, 26 

C. 786 1162 
Jagat Jit Singh v. Suraj Baksh Singh, 8 O. 0. 

145 408, 693 
Jagdish Bahadur v. Sheo Partab Singh, 28 I, A, 

100; 23 A. 369; 11 M. L. J, 178; 3 Bom. L, R, 

298; 5 0. W. N. 602 424 
Jaggeshwar Dutt v. Bhuban Mohan Mitra, 33 6. 

425 at p. 432; 3 ©. L. J. 205 886, 1122 
Jai Patter Singh v. Ram Rattan Lal, 1 O. 0, 

124 ae 72 
Jaikishen v. Bhola Nath, 14 A. 529 a 


Jaimal Singh v. Sher Khan, 5 P. R. 1908, Rev; 
144 P. L. R, 1908 : w 196 


J —concld. 


Jairam Nathu v. Nathu Shamji, 8 Bom. Le R. 
632 
o. laa nie Bhuban, 3 C. L, J. 205; 33 0. 425 
at p. 427 
Jamiat-nl-Nisa v, Hashmat-ul-Nisa, 124 P. R. 
1908 iss 
Jamna Das v. Udey Ram, 21 A. 117 
Janki Das v. Badri Nath, 2 A. 608 
Janki Prasad v. Kishan Dat, 16 A. 478 635, 
Janson v. Driefontein Consolidated Mines, Limit- 
ad, (1902) L. R. M. A. O. 484; WLI. J. K.B. 
867; 87 L. T. 372; 51 W. R. 142; 7 C. ©, 268.. 
Jathavendan Nambuari v Kunchu Achan, 30 
M. 72; 2 M, L. T. 34; 16 M. L. J. 433 
Jatra Shekh v. Reazat Shekh, 20 C. 483 
Jehangir Cowasji v. The Hope Mills Limited, 
"33 B. 216; 10 Bom. L. R. 488; 2 Ind. Cas. 294 
Jetha Parkha v. Ramchandra Vithoba, 16 B. 
689 


Page. 
172 
841 
316 
338 


974 
1199 


442 


860 
1161 


348 


. 1141 


Jiban Krishna Roy v. Brojo Lal Sen, 30 O. 550; 
1081 


5 Bom. L. R. 428; 801. A.8BI 7 
Jibunti Nath Khan v. Shib Narain Chukerbatty, 
8 0. 819 
Jit Mal v. Empress, 4 P. R. 1888 Cr. a0 
Jivandas Keshavji v. Framji Nanabhai, 7 B. H» 


1160 


C. R. 45 at p. 63 ws 178 
Jiwan v. Wazir, 39 P. R. 1887 sa 1046 
Jiwan Das Sahoo v. Shah Kbair-ud-din, 2 M. 

I. A. 390 589 
Jogendra Chandra Bose v. Bhagwan Coomari, P. 

L. R. 1900 p. 251 at p. 268 43 
Jogendra Chunder Ghose v. Fulkumari Dassi, 

27 O. 7T 289 
Jogendro Nath Sircar v. Gobind Chunder Addi, 

120. 252 
Jogeshwar Roy v. Raj Narain Mitter, 31 ©. 195; 

BO, W. N. 168 86, 789 
Johan Subarna v. Emperor, 10 C. W. N. 520; 2 

O, L. J. 618; 3 Or. L. J. 111 229 
Jones v. Reynolds, L. R. 1 Q. B. 506 at p. 516; 

1 G. and D. 62; 10 L. J. Q. B. 198 46 
Jones v. Smith, (1841) 1 Hare 436; Jur. 8; “ 

P. H. 2454; 12 L. J. Ch. 381 e 754 
Joseph Vathiar, In re, 7 M. H. C. R. 121 43 
Joti v. Maya, 44 P. R. 1891 (F. B.) 735 
Jotindra Nath Chowdhary v. Sarfaraz Miah, 6 

Ind Cas. 214; 14 O. W. N. 653 2 
Jowahir Kumari v, Chattorput Singh, 2 C. L. 7. 

343 674 
Joy Coomar v. Bundhoo Lall, 9 C. 363; 12 C. Ti. 

R. 490 941 
Joy Gobind Saka Monmotho Nath Banerjee, 33° 

©. 580 269 
Joy Krisbna Mookhopadya v. Barfaingden, 1 15 

0. 345 768 
Joytara v. Mobaruck, 8 C. 975 43 
Jadoputtee Chatterjee v. Chunder Kant Bhutta- 

charjee, 9 W. R. 309 90 
Juggobundhu Mukherjee +. Ram Chandra 

Bysack, 5 C. 584 238 
Juggomohun Ghose v. Manikehand, 7 M, I. A. 

263 at p. 280; 4 W. R. (P. 0.) 8 412 
Jugul Kishore v. Jotendro Mohun Tegore, 10 c. 

985 at p. 992; 11 I. A. 66 vee 1078 
Justices of the Peace for Calcutta v. The Oriental 

Gas Company, 8 B. L. R, 483 342 


K 
Pages 


Kachi Kaliyana v. Kachi Yuva, 28 M. 508; 2 A. 
L.J. 845; 2 C. L. J. 281; 10 0. W. N. 95; 7 


Bom. L. R. 907; 15 M. L. J. 312; 1 M. L. T. 12 424 
Kadar Hussain v. Hussain Sahib, 20 M. 118 ... 376 
Kailash Mandal v. Baroda Sundari Dasi, 24 C. 

vena 18 
Kakaji Ranji v. Bapuji Madhav Rao, 8 B. H. © 

R. A. O. 208 11 
Kakaria Abbayya v. Raja Venkata Papayya Reo, 

29 M. 24,16 M. L. J. 8 we 434 
Kaki Subbanaidu v Mutha Rangayan, 32 M. 

532; 6 M. L. T. 175; 4 Ind. Cas. 1039 s. 670 
Kalai Haldar v. Emperor, 29 C. 779 we 493 
Kaleloola Sahib v. Nusser-ud-din, J8 M. 201 ... 581 
Kali Amma v. Palappakkara Manakal, 1 M. W. 

N. 616; 7 M. L. T. 115; 20 M. L. J. 847; 5 Ind. 

Cas. 420 543 
Kali Dutt Jha v. Abdul Ali, 16 C. 627; 16 I. A. 96 1094 
Kali Kishore Roy v. Dhununboy Roy, 3 0.228 .. 516 
Kali Shanker v. Maharaja Protap Udai Nath, 6 

©. L. J. 36 ur 26 
Kalian Das v, Bhagirath, 6 A. 47 1093 
Kalka Singh v, -Paras Ram, 22 ©, 434; 22 I. A. 

68 304 
Kally Soonderi Debia, In the matter of the peti- 

tion of, 6 C. 594 at p. 599 347 
Kaly Dhun Chuttopadhya v. Shib Nath Chutta. 

padhya, 8 C. 483 13 
Kamaiyar v. Venkatachala Pedayachi, 30 M. 

311; 2 M. L. T. 84; 17 M, L. J. 123; 5 Cr, L. J. 

238 679 
Kamakshi Ammal v. Chakrapany Chettiar, 30 

M. 452; 17 M. L. J. 495; 3 M. L. T. 23 vee 391 
Kamala Kamini Debi v. Loke Nath Kur, 8 6. 

528 a 195 
Kamaraja v. Asanali Sheriff, 23 M. 99 525 
Kamar-nn-nissa Bibi v. Husaini Bibi, 3 A. 266 

(P. 0.) 39 
Kameshwar Pershad v. Rajkumari Ruttan Koer, 

20 C. 79 at p. 85; 19 I. A. 234 sar 1122 
Kanara Kurup v. Govinda Kurup, 16 M. 214 ... 593 
Kandasami Mudali v. Subramania Mudali, 32 M. 

478; 6 Ind. Cas. 716 177 
Kandiyil Cheriya Chandu v. The Zamorin of 

Calicut, 29 M, 515 338 
Kanto Ram Das v. Gobardhan Das, 35 C. 133; Y 

Cr. L. J. 159 e 1107 
Kapur Chand v. Narinjan Lal, 20 P. R.1897 ... 1011 
Karm Bakhsh v. Danlat Ram, 183 P. R. 1888 

(F. B.} . 1156 
Karam AA v. Sharaf Din, 89 P. R. 1899 e. 872 
Karam Kour v. Kishen Devi, 39 P. R. 1896 ... 1158 
Karampalli Muni Kurup v. Thekku Vittil Mu- 

thorakutti, 26 M. 195 ï 49 
Karim Bakhsh v. Amar Devi, 115 P. R. 1883 ... 1041 
Karunakara Kurup v. Maniparunam, 24 M. 356 864 
Karuppa Goundan v. Periathambi Goundan, 80 

M. 397; 2 M. L. T. 336 390 
Kashigir v. Jogendro Nath Ghose, 27 A, 136; 

A. W. N. (1904) 189; 1 A. L. J. 516 671 
Kashim Sheikh v. Prasanna Kumar, 33 C, 596; 

10 0. W. N. 598 768, 830 
Kashinath Sakharam Kulkarni v. Nars A Be i 

731 w 613 


Cik) 


K—contd. 
Page. 
Kasipath Das v. Sadasiv Patnaik, 20 C. 805 81, 601 
Kasinatha Ayyar v. Uthumansa Rowthan, 25 M. 
529; 12 M. L. J. 1 431 
Kasturi Chetti v. Deputy Collector of Bellary, 
~ 21 M.269 . 1146 
Keates v. Cadogan, (1851) 10 C. B. 591; 20 L. J. 
C. P. 76; 15 Jur. 428 94 
Kedambi Ragava Chariar v. Thirumalai Asari 
Nallur Ragava Chariar, 26 M. 113 761 


Kedar Nath v. Poora Sundari, 11 C. L. J. 548; 6 


Ind. Cas. 684 795 
Kedder Nath Chatterjee v. Rakhal Das Chatter- 

jee, 15 C. 674 158 
Keen v. Keen, (1873) 3 P. & D. 105; 29 L. T. 

247; 42 L. J. P. 61 701 

Kelly & Co., Ex parte, (1879) 11 Ch. D. 306; 48 

L. J. Bk, 65; 40 L. T. 404; 27 W. R. 830 140 


Kennard v. Harris, 2 B. C. 801; 4 D. & R. 272... 80 
Kent Coal Concessions v. Duguid, (1910) 1 K. B. 


904; 79 L. J. K. B. 872 114 
Kosar Singh v. Nihal Singh, 45 P. R. 1891 (F. B) 734 
Kesavarapu Ramkrishna Reddi v. Kotta Kota 

Reddi, 30 M. 96; 1 M. L. T. 811; 16 M. L. J. 

458 .. 1146 
Keshavlal Bechar v. Pitambar Das Tribhuvan j 

Das, 19 B. 261 378 
Keshavrao Bhagwant v. Rai Pandu, 8 Bom. Ti 

R. 287 , 644 
Kesri Singh Beni Singh v. Narain Singh Moha- 

bhai, 10 Bom. L. R. 733 at p. 735 ve 271 
Kesu v. Genu, 23 B. 502° we 416 : 
Khadir Moideen v. Rama Naik, 17 M. ‘te 841 


Khairajmal v. Daim, 32 I. A. 23; 2A.U. 95. 71;1 
0. L. J. 584; 7 Bom, L. R. 1; 9 C0. W. N. 201; 
82 C. 296 28 

Khajooroonissa v. Roushan Jahan, 3 I.A. 291; 


2 0. 184; 26 W. R. 36 432 
Khan Mahomed v. Sher Mahomed, No. 199 of 
1895 (Unreported) 922 
Khankar. Abdur Rahman v. Ali Hafez, 28 C. 256; 
5 O..W. N. 351 791 
Kharada, Co. Ltd, v. Durga Charan Chandra, 11 
C, L. J. 45 869 
Khasay v. Jugla, 28 A. 432; A, W. N. (1906) 
79 808, 823 
Khatija Bibi v. Taruk Chander Datta, 9 C. 980; 
18 C. L. R. 182 © we 450 
Kherodemoney Dossee v. ae ag Dossee, 
40, 499; 80. L. R. 315;2C. L. R. 112 190, 637 
656 
Khetter Chunder Mookerjee v. Khetter Paul 
Sreeterutno, 5 C. 886; 6 C. L. R. 199 354 


Khettramoni v. Shyama Churn, 21 ©. 529 ve 90 

Khodabhai Sartan Siñgh v. Chaganlal Kishori- 
das, 9 Bom. L. R. 1122 

Khomkar Abdur Rahman v. Ali Hafez, 3 C. W. 
N. 351; 28 C. 256 48 

Khoorahed Hossein v, Teknarain Singh, 2 C X D. 


R. 141 457 
Khoshal Chandra v. Ukiladdi, 14 C. W. N. 114; 

3 Ind. Cas. 47 wee 24 
Khuda Bakhsh v. Fazl Din, 17 P. R. 1892 we 784 
Khuda Yar v. Sultan, 103 P. R. 1900 « 549 
Khudiram Mookerji v. Bonwari Lal Roy, 16 c. 

584 ° s. 785 


King v,.Greenwood, (1760) 1 W. BI. 222 ave 1109 


4 — contd. 


, Pag e. 

King, In re, (1896) 54 Ohio 415; 43 N. E. 686 . it 
King v. Simmonds, 7 Q. B. 289: 14. J. Q. B. 

248; 9 Jur. 761 w 80 

King-Emperor v. Bala, 25 B. 675 723 


v. Jayram, 25 B. 695; 3 Bom. L. 








R. 274 
=——-— v. Khan Muhammad 17 P. B. 

1904 Cr.; 125 P. L. R. 1904; 1 Cr. L, J. 1061... 385 
——-— v. Paw Yau, 4 L. B. R. 314; 9 Cr. 

L J 16 «ne 


875 








462 
——-———— v. Shamlal, 4 Bom. L. R. 79 758 
v. Sobha Ram, 8 P. R. 1904 Cr; 

70 P. L. R. 1904; 1 Cr. L. J. 514 1165 
Kingsbury v. Walter, (1901) A. C. 187 at p. 191; 

70 L. J. Ch. 546; 84 L. T. 697 . 1065 
Kinnaird v. Trollope, 42 Ch. D. 610 at p. 618; 58 

L. J, Ch. 556; 60 L. T. 892 764 
Kirkleatham Local Board and Stockton and 

Middlesborough Water Board, (1893) 1 Q. B. 

875; 4 R. 194; 67 L. T. 811; 57 J. P. 421; 62 

L. J. Q. B. 180 ° 174 
Kirty Churn Mitter v. Annath Nath Deb, 8 c. 

757 518 
Kishen Chand v. Jagannath Pershad, 25 A. 133; 

A. W. N. (1902) 215 113 
Kishen Dai v. Sutyendranath Dutt, 28 C. 441. 352 
Kishen Kuar v. Tulsa Singh, 35 P. R. 1902; 84 

P. L. R. 1902 271 
Kishen Pershad Panday v. Tiluckdhari Lall, 18 

C. 182 343 
Kishen Singh v. Jai Hishen Das, 2 P. R. 1903; 

53 P. L. R. 1903 356 
Kishory Mohun Roy t. Mahomed Mujaffar 

Hossein, 18 C. 188 289 
Kishory Mohum Roy v. Mahomed Mujaffar 

-Hussein, 18 C. 188 430 
Kishun Parshad Chowdhury v. Tipan Pershad 

Singh, 34 0. 785; 11 ©. W. N. 613; 50. L. J. 

569 1145 
Kissory Mohun Roy v. Kally Churn Ghose, 22 

C. 100 . 1142 
Kissory Mohun Roy v. Kali Churn Ghose, 24 c. 

190; 1 ©. W. N. 106 1142 
Knight and Tabernacle Permanent Building 

(Society), In re, (1892) 2 Q. B. 618; 62 L. 

J. Q. B. 33; 4 R. 67; 67 L. T. 408; 41 W. R. 35; 

57 J. P. 229 a 178 
Kodubakhsh v. Bishnu, 2 N. L. R. 27 1187 
Kolandai Nayakan v. Karabudda Savudri, 6 M. 

L. J. 193 vw 848 
Kong Lone v. Ma Kay, 4 L. B. R. 13° . 1203 
Kondaji Bagaji v. Anau, 7 B. 448 a 975 
Kondeti Koma Row v. Nukamma, 31 M, 485 at 

p. 487, 488; 4 M. L. T. 331 1181 
Konduri Srinivasa Charyulu v. Gottumukkalu 

Venkataraja, 17 M. L. J. 218 521 
Kong Yee Lone and Company v. Lowjee Nanjec, 

28 I. A. 239; 3 Bom. L. R. 476; 5 CO. W. N. 

714; 29 0. 461 (P. C.) a 1051 
Kotta Ramasami Chetty v. Bangaru Seshamma 

Nayanivarı, 3 M. 145 862 
Koyyana Chittemma v. Dossy Gavaramma, 29 

M, 225; 16 M. L. J. 136 158 


Krishna Bai v. Cokala and Government Agent, 
Tanjore, 30 M. 419; 2 M. L. T. 447 ês 


( is 


KK —concld. 


` ° Page. 
Krishna Chandra Golder v. Mohesh Chandra 


Saha, 9 C. W. N. 584 338 
Krishna Dhan Mandal v. Queen-Empress, 20 C. 
© 877 953 
Krishna Kinkar Dutt v Mahanto Bhagaban Das, 

12 ©. W. N. 161; 7 C. L. J. 85; 35 C. 185  ... 831 
Krishna Nambiyar v. Kannan, 21 M. 8 ... 1088 
Krishna Reddy v. Emperor, 88 M. 90; 7 M. L. T. 

128; 20 M. L J. 102; 5 Ind. Cas, 881; 11 Cr. 

L. J; 280 679 
Krishna Satapasti v. Sanasvatula Sambasiva, 31 

M. 177; 3 M. L. T. 306 118, 430 
Krishnabhubarti v. Ramamurti, 16 M. 198 615 
Krishnaji v. Moro, 15 B. 82 a. 934 
'Krishnaji Narayan Parkhi v. Rajmal Manik- 

chand, 24 B. 360 282 


Krishnaji Ravji Godbole v. Ganesh Bapuji 
Patverdhan, 6 B. 139 
Krishnama Chariar v. Manyammal, 26 M. 91 738 


Krishnamma v. Suranna, 16 M. 148 ` w. 598 
Krishnendra Nath Sarkar v. Debendra Nath 

Sarkar, 12 ©. W. N. 798 ... 1094 
Krisnasawmi Nair v. Samasudam Chettiar, 80 M. 

335; 17 M. L. J. 95; 2 M. L. T. 116 (F. B.) .., 118 
Kristna Ayyan v. Venkatachala Mudali, 7 M. H. 

0. R. 60 we 861 
Kristomoyee Dassee ~w., 'Prosunno Narain 

Chowdhary, 6 W. R. 804 s.. 1078 
Kubair Singh v. Atma Ram, 5 A. 332 465, 975 
Kuchiyuva Rangappa Kalakka Thola Udayar 

v. Kachi Kalyana Rangappa Kalakka Tholla 

Udayar, 24 M. 562 at p. 609 425 
Kudutamma v. Narasimbacharyulu, 17 M. L. 7. 

528 197 
Kullan v. Emperor, 82 M. 173; 9 Cr. L. J. 571; 2 

Ind. Cas, 343 728 
Kumar Suttya Suttya Ghosal v. Rani Golap 

Moni Debi, 5 C. W. N. 27 2 
Kumarasami Reddiar v. Subbaraya Reddiar, . 23, 

M. 314 493 
Kundan Mal v. Allah Dad Khan, 19 P. R. 1910; NG 

36 P. W. R. 1910;5 Ind. Cas. 821 225 
Kunhacha Umma v. Kutti Mammi Hajee, 16 M. 

201 567 
Kunj Behari Singh v. Madho Chander, 23,0. 88 271 
-Kunja Behari Das v. Khetra Pal Singh, 29 C. 

208; 6 O. W. N. 38 454, 
Kunwar Ram Lal (Raghunath) v. Nil Kunth, 20 

I. A. 112; 20 C. 843 500 


Kuppusami Chetti v. Rathnavelu Chetti, 24 M. 
511 a 8347 


Kuria v. Nanak, 7 P. R. 1905 Rev. 134 
Kurri Veera Reddi v. Kurri Bapireddi, 29 M. 

336; 1 M. L. T. 153; 16 M. L. J. 395 383, 1089 
Kuthaperumal Rajali v. The Secretary of State 

for India in Council, 80 M. 245 266 
Kuttiumah, C. V. A. v. V. P. Biathumah, (1865) 

2 H. C. 350 432 

L 

Lachman v. Thondi Ram, 7 A. 382 676 
, Lachman, In the matter of the petition of v, Juala, 

5 A. 161 ve 632 
Lachman Rai v. Akbarkhan, 1 A. 440 wa 904 


kalal 


L—contd. 
= - Page. 
Lacimeepat Singh v. Khoobunissa, 14 W. Re 
. 1040 
n Narayan v. Mazhar Hassan, 12 C. W. N. 
650 163 


Lachmibai, ın the case of, Misc. No. 34 of 1899 
of the Karachi District Court 

Lahori v. Radho, 72 P. R. 1906 

Lakappana Shrinivasappa, In re, 7 Unreported 
Criminal Case No. 261 of 1908, decided on 8rd 
December 1908 

Lakhatulla v. Bishambar Roy, 6 Ind. Cas. B77... 49 

Lakshman Dada Naik v. Ramchandra Dada 
Naik, 5 B. 48 

Lakshman v. Jamnab sai, 6 "B. 225 at pp. 240 to 


244 984 
Lakshman v. Vithu, (1895) P. J. 216 .. 640 
Lakshmana v. Siva Sasamallayani, 28 M. 425; 15 - 

M. L. J. 245 . 1148 
Lakshmandas Sarupchand v. Dasrat, 6 B. 168 

(F. B.) 635 
Lakshmibai v. Gunpat, 4 B. H. C. R. 163 215 


Lakshmanaswami Naidu v. Rangamma, 26 M. 
31 652 
Lakshmishankar Devshankar v, Raghumal Gir- 


dharilal, 6 Bom. L. R. 661 169 
Lal Bahadur v. Kanhaiyalal, 9 Bom. I. R. 597; - 

29 A. 244; 11 C. W. N. 417; 50. L. J. 840; .4 

À. L. J. 227; 2 M. L. T. 147; 17 M. L. J. 228 .- 

(P. C.) 934 
Lal Chand v. Lakshman, 28 B, 466 at p. 476; 6 - 

Bom. L, R. 510 +e. 1089 
Lalchand v. Gumtibai, 8 B. H. C. R. 156 215 
Laldas v. Kishore Das, 22 B. 463 . 1071 


Lalessor Babin v. Janki Bibi, 19 C. 615 at p. 617447 
Lalji Sahoo v. Raghoo Nundan Lal Sahoo, 60. 


447 cau 144 

Lallubhai Bapubhai v. Mankuvarbai, 2 B. 388 636, 639, 

, 642, 901 

Langamead v. Maple, 18 C. B. N. S. 255 «æ 13 
Lankestor, Re, (1874) 10 Ch. 648; 38 L. T. 113; 

23 W. R. 844 ‘ we 762 
Latchmanan v. Ramanathan, 28 M. 127 ae QT 
Latchmee Doss v. Secretary of State for India, -- 

32 M. 456; 6 M. L. T. 242, 3 Ind. Cas. 456 ... 74 
Lastings v. Gonsalves, 23 B. 539 sen 43 
Laxumibai v. Ganesh Raghunath, 25 B. 373 812 
Leake v. Robinson, (1817) 2 Merivale 363; 16 R. -. 

R. 168 1065 
Lee v. Butler, (1893) L. R. 2 Q. B. 318; 62 L. J. 

Q. B. 591 . 971 
Lehna v. Gunpat, 115 P. R. 1890 598 
Lehna v. Thakari, 32 P. R. 1895 1080 
Leka v. Bhanna, 18 A. 101 437 


Lekhrai Ram v. Debi Pershad, 12 0. W. N. 678; 
7 Cr. L. J. 499 109 


Le Leevue v. Gould, (1893) 12 B. 491 at p. 502: 106 
Le-Masurier v. Wajib Hossain, 29 0. 890 285 
Le Neve v. Le Neve, White & Tudor L. L., Vol. 

11. p. 175, 7th Edition : 598 
Lewis v. Lewis, 30 L. J. P. & M. 199 ` 685 
Liggins v. Inge, (1831) 7 Bing. 682; 33 B. Bo. 

615; 5 M. and P. 712; 9 L. J. (o. s.) C. P. 202 794 


Lilabati Misrain v. Bishun Chobey, 6 C. L. J.621 43 
Liverpool Borough Bank v. Turner, L. J. Ch. | 
827; 1 Johns. & H. 159; affirmed 80 L. J. Chi” . 
379; 7 Jur. (N. s.) 150; 3 L. T, 494; 9 W, R n 292° 


“L—coneld, 
. j Page. 


Lokhee Narain Roy Chowdhry ©. Kalypuddo 


Bandopadhya, 2 I. A. 154; 23 W. R. 358 638 
Lockyer v. Ferryman, (1897) 2 A. ©. 519 aw H 
Lockrain v. Rastan, (1899) 9 North Dakota 434, 

81 N. W. 60 a 966 
Lolyds Bank Limited v. Bullock, (1896) 2 Ch. 

192 at page 197; 65 L. J. Ch. 680; TAL. T. 687; 

44 W. R. 633 saa 188 

. London and General Bank, In re, (1895) 2 Ch. 

App. 673, 64 L. J. Ch. 866 ws 829 
London and North-Western Railway Company 

v. Bradley, (1851) 3 Mac, & Good 836 at 

p. 840; 6 Railw. Cas. 551; 15 Jur. 639 110 


London and North Western Railway v. West 
Minister Corporation, (1902) 1 Ch. 269; 71 L. 
J. Ch. 34 è nie 
. Lowe v. Peskett, (1856) 16 C. B. 500; 100 R. R. 
813; 24 L. J. ©. P. 196; 1 Jur. (N. s.) 1049; 3 
W. R. 481 
Lowther v. Heaver, 41 Ch. D. 248 at p. 264; 58 
L. J. Ch. 482; 60 L. T. 310; 37 W. R. 464 ase 
. Luchmin Kuar v. Debi Prasad, 20 A. 435 
Ludhu Shah v. Fazal Dad, 72 P. R. 1879 
Lutchmee Dass v. The Secretary of State for 
India in Council, 32 M. 456; 6 M. L. T. 242; 19. 
`~; M. L. J. 470; 3 Ind. Cas. 456 360, 683 
Lutf Alikhan v. Asgur Reza, 17 C. 455 348 
` Lyell v. Kennedy, 8 App. Cas. 217 113 
Lyell v. Kennedy, (1889) 14 A. C. 437; 59 L. 
2 . `Q, B. 268; 62 L. T. 77; 38 W. R. 353 


eo. 839 
673 
934 
812 


eee 


J. 


eee 


638 
M 


WNab v. Robertson, (1897) A, 0. 129; 66 L. J. 
P. C. 27; 75 L. T. 666; 61 J. P. 468 Tan 
Ma Bi v. Kalidas; 5 L. B. R. 156; 3 Bur. L. T: 
191; 5 Ind. Cas. 985 a 981 
Ma Dun v. Lu O, 5 L. B. R. 40; 2 Ind. Cas. 535 611 
Ma Gywe v. Ma Thi Da, U. B. R. 1892-96, IT, 

p..194 ; e. 1174 
Ma Hmon v. Maung Paw Dun, U. B. R. 1897- 

1901 II, p. 138 vee 1174 
Ma Ka v. Maung Thet, S. J. L. B. 6 we 1172 
_ Ma Ka U. v. Po Saw, 4 L. B. R. 340; 8 Or. L. J. 

422 437, 998 
Ma Kyi Kyi v. Ma Thein, 3 L. B. R. 8 .. 1201 
Ma Nyein v. Ma Kon, 3 L. B. R. 56 ve 
Ma On v. Ko Shwe O, (1886) L. B. 3. J. 378 440, 992 
Ma Paw v. Ma Mon, 4 L. B. R. 272 b san 1203 
- Ma Sain Hla v. Maung Sein Huan, 11 L. B. R. 

<- 54, 3 s - 992 
Ma Shwe v. Ma Kyu, 3 L. B. R. 66 aa 993 
: Ma Shwe Ma v. Ma Hlaing, 2 U B. R. 1892-96 

Ma Shwe U v. Ma Kyu, 3 L. B. R. 66 (F. B.) ... 
- ‘Vol. II, p. 145 < a 
Ma Thaing v. Maung Tha Gywe, U. B. R. 1902-03 


71 


. ; Exs. Decree, 1 ws 993 
Ma The v. Maung Tha E, U. B. R. (1897-1901) 
< Vol. I, p. 104 we 997 
Ma Thin v. Ma Wa You, 2 L. B. R. 255 we 992 
: Ma Thu v. Ma Bu, L. B. S. J. 578 ww. 607 
Ma U Byu v. Ma Hmyin, U. B. R. 1897-1901, II, - 
p. 160 l sar 1172 









: Mahan Kaur v. Sundar Das, 40 P. R. 1909; 43 P: 


Maharaja Luchmeswar 


- Mahomed v. Hassam, 31 B. 143; 


"Maluk Singh v. Bela Singh, 134 P. R. 1882 


M—contd. 


Ma Wun Di v. Ma Kin, 4 L. B. R. 175; 3 M. L. 
T. 93; 10 Bom. L. R. 41; 18 M. L. J. 3; 12 C. 
W. N. 220; 7 O. D. J. 112; 35 C. 232; 5 A. L. J. 
63; 14 Bur. L. R. 3 . 


-Mackintosh v. Watkins, 1 C. I. J. 81 i 


Madan v. Jaki, 6 C. W. N. 377 vey 
Madan Mohan Lal v. Sheosuukar Sahai, 12 O. 
482 we 
Madhavrao Raghavendra v. Balkrishna Ragha- 
vendra 4 B. H.C. R. A. C. J. 118 as 
Madras Building Company v. Rowlandson, 13 M. 
383 ec 
Mahabir Pershad v. Moheshwar Nath Sahai, 17 
C. 584; 17 I. A. 11 aa 
Mahabir Pershad Singh v. Macnaghten, 16 O. 
682; 16 I A. 107 ga 
Mahadeo v. Parashram Bahavanchand, 25 B. 
258 $ 
Mahadeo Chintaman Wadear v. Vasudev 
Kiktkar, 23 B. 11 


J. 
Sutar, 26 B. 730; 4 Bom. L. R. 513 fe 
Mahadeva Pandia v. Rama Narayana Pandia, 
.13 M. L. J. 75 i bu 
Mahammad Bakhsh Khan v. Hosseini Bibi, 15 
I. A. 81; 15 C. 684 dg 
Mahamud Khumarab v, Ranga Rao, 24 M. 654... 
L. R. 1909; 3 Ind. Cas. 483; 54 P. W. R. 1909... 
Maharaj Mundle v. Gokul Singh, 87 C. 543; 12 
C, L. J. 21; 6 Ind. Cas. 98 ai 
Singh v. The Chairman 
of the Darbhanga Municipality, 17 I. A. 90; 18 
6,99» o . 


- Mahesh Chunder v. Satragan Dhal, 29 C. 348 ie 


Mahomed v. Ganapathi; 18 M. 277 oe 
9 Bom. L. R. 
6. . : a 
Mahomed Ahsanulla’ Chowdhury v. Amar Chand 
Kundu, 17 C. 498 
Mahomed Akul Beg v. Mirza 
Beg, 25 W. R. 199 
Mahomed Buksh Khan v. 
81; 15 C. 684 
Mahomed Izharul Huq, v. Queen-Empress, 20 C. 
349 oe 
Mahomed Mira Ravuther v. Sarasi Vijaya Raghu- 
uadha Gopalar. 23 M. 227; 21 I. A. 17; 40. W. 
N. 227 toe 
Mahomed Riasatali v. Hasan Banu, 21 C. 157; 20 
ILA.155 -> i 
Mahommed Safi v. Haran Chandra, 12 C. W. N. 
985 ene 
Mahtab-ud-din v. Karm Ilahi, 73 P. R. 1898 
Maiden v. Janakiramayya, 21 M. 371 
Majidan Bibi v. Sheikh Hayatan, A. W. 
(1897) 3 3 see 
Makhan Lal Roy v. Barada Kanta Roy, 11 C. W. 
N. 512;°5 Cr. L. J. 296 ane 
MaUipargunta, Setti v. Linga Murti Pantula, 2 
M. 244,12 M. L. J. 279 


Mahomed Kayum 


Hosseini Bibi, 15 I. A. 


N. 


Mammod v. Locker, 20 M. 487 


-Mana Vikrama Zamorin Maharaja Bahadur, of 


Calicut v. Surya Narayana Bhatta, 5 M. 284... 


Page. 


453 
1143 
66 
447 
900 
1199 
1080 
118 
238 


145 


Mahadev Ram Mesta Sutar v. Bahi Chimnaji - 


266 
197 


307 
34 


1154 
221 


1198 


454 
593 
1048 
431 


465 


M—contd. 


Mafia Vikrama, Zamorin Maharaja Bahadur of 


t Ixti ) 


Page. 


Calicut v. Surya Narayana Bhatta, 5 M. 284... 975 
Manchester Brewery Company v. Coombs, 

(1901) 2 Ch. 608; 70 L. J. Ch. 814 673 
Mangli Prasad v. Debi Din, 19 A. 499 . 238 
Manikvai Jivaraj v. Vir Chand Ramachandra, 

9 Bom. L. R. 1020 12 
Manikka Odayan v. Rajagopala Pillai, 30 M. 507; 

2 M. L. T. 347; 17 M. L. J. 291 430 
Manindra v. Secretary of State, 5 0. L. J. 148 ab 

at p. 169; 11 C. W. N. 284 27 
Maniram Seth v. Seth Rupchand, 40. L. J. 94; 

33 O. 1047; 33 I. A. 165; 8 Bom. L. R. 501; 10 

C. W. N. 874; 1 M. L. T. 199; 3 A. L. J. 525; 16 

M. L. J. 300; 2 N. L. R. 130 790 
Manly v. Patterson, 7 C, 339 347 
Mannadu Mudali v. Nallaya Govindan, 32 M. 

527; 6 M. L. T. 285; 19 M. L. J. 467; 4 Ind. 

Cas. 870 we 197 
Maqbul Fatima v. Lalta Prasad, 20 A. 523 33 
Marchioness of Huntly v. Gaskell, (1905) 2 Ch. 

656; 75 L. J, Ch. 66; 93 L. T. 785; 22 T. L. R. 

20 739 
Mariasusai Mudaliar v. The Secretary of State 

for India in Council, 14 M. L. J. 350 360 
Maro Sadashiv v. Visaji Raghunath, 16 B, 536... 543 
Marquis of Stafford v. Boyney, 7B. & Cc. 257; 

5 L. J. (o. s.) K. B. 285; 31 R. R. 186 176 
Marriott v. Chamberlain, 17 Q. B. D. 154; 55 E 

J. Q. B. 448; 54 L. T. 714; 34 W. R. 783 ww. 114 
Marsh v. Keith, Draw & Sim. 842; 30 L. J. Ch. 

ais 6 Jur. (x: s.) 1182; 3 L. T. 498; 9 W. R. 

115 13 
Marshall v. Marshall, 5 P. D. 19; 48 L. J. P. 49; 

39 L. T. 640; 27 W. R. 399 414 
Marudamuthunadan v. Srinivasa Pillai, 21 M 

128 562 
Maruthamuthu Pillai v. Krishnamachriyar; 30 

M. 143 341 
Mashedee Khan v. Mohomed Azim, 5 L, B. R 

148; 3 Bur. L. T. 54; 5 Ind. Cas. 980 . 1189 
Mata Din Kasodhan v. Kazim Husain, 13 A. 432 1122 
Mata Parshad v. Audan Kaur, 3 O. C. 215 vs» 502 
Matangini Debya v. Prasanna Moyi Debya, 3 C. 

L. J. 93 769 
Mathew v. Blackmore, (1856) 1 H. N. 762; 26 

L. J. Ex. 150; 5 W. R. 368 804 
Mati Lal Pal v. Preo Nath Mitra, 9 C. L. J. 96; 

18 C. W. N. 226; 3 Ind. Cas. 696 524 
Matson v. Dennis, (1864) 4 De. G. and N. S. 345; 

10 Jur. AN. s.) 461; 10 L. T. 391; 12 W. R. 

926 840 
Maunada Mudali v. Nallayya Goundan, 19 M. L. 

J. 467; 6 M. L. T. 285; 32 M. 227; 4 Ind. Cas. 

870 684 
Maung Hmon v. Maung Theik, U. B. R. 1904- 06 

Bud. Law, Divorce, 1 993 
Maung Kayin O v. Ma Gyi, S. J. 16; 1 L. C. WG. 992 
Maung Kyaw Dun v. Maung Kyaw, 1 L. B. R. 

96 464, 974 
Maung Po Te v. Maung Po Kyaw, 1 L. B. R. 215 611 
Maung Shwe Thwe v. Ma Saing, U. B. R. Dih 

1901 p. 59 . 1201 
Maung Twe v. Ramen Chetty, 1 L. B. R. 11 ... 607 
Maya Das v. Malik Aulia Khan, 10 P, R. 1896, 

Rev, we 306 


ee E AA 


JM —eontd, 
Page. 
Mayan Pathuti v. Pakuran, 22-M. 347 @.. 429 
Mayandi Chetty v. Oliver, 22 M. 261 49, 1791 
Mazzam Hossain v. Sarat Kumari, 5 Ind. Cas. 

59; 11 C. L. J. 357; 14 ©. W. N. 433 we 24 
McInnes, In re, Bumstead, Ex parte, 8 T. L. 14; 

6 App. M. C. 536 298 
Mecca, (1897) A. C. 286; 66 L. J. P, 85; 76 L. T. 

579; 45 W. R. 667 85 
Meer Shumshare Ali v. Syud Lutafut Kareom, 

18 W. R. 504 795 
Meherally v. Sakerkhanoobai, 7 Bom. L, R. 602 413 
Mehrali v. Tajudin, 13 B. 156 308 
Mehro v. Suja, 84 P. L. R. 1882 556 
Memoon Hajee Haroon Mahomed v. Molvi Abdul 

Karim, 3 B. 91 at p. 93 899 
Merwanji Cama, Inr, 9 Bom. L. R. 1232 at 

p. 1238 110 
Merwanji Hurmasji v. Rustamji, 6 B. 628 at P. 

635 . 1013 
Mewa Lal v. Kumerji, 10 C. L. J. 33; 13°C. w. 

N. 797; 2 Ind. Cas. 946 789 
Mg. Pe v. Ma Baw, 4 L. B. R. 83 987 
Mi Gauk v. Po Hmi, U. B. R. 1904-06, 1 Cr. Pro. 

39 480 
Mi Gyan v. Su Wa, U. B. R. 1897-1901, IL Budd. 

Law Div. 28 ATT 
Mi Kin Lat v. Ba So, U. B. R. 1904-06, II Buda. 

Law Div. 3 477 
Mi Lon Ma Gale v. Nga Pe, 5 L. B. R. 114, 4 Ind. 

Cas. 306 477 
Mi Myin v. Nga Twe, U. B. R. 1904-06 Bud. 

Law, Divorce, 19 993 
Mi Nyein Me v. Nga Kyaw, U. B. R. 1902- 03, 1 

Cr, Pro. 7 480 
Mi Nyo v. Mi Nyein Tha, U. B. R. 1904—06, 

Buddhist Law, 15 we 1208 
Mi Saung v. Mi Knu, P. J. 115 992 
Mi Saw v. S——~, U. B. R. 1910, Vol. I, p. l; 7 

- Ind. Cas. 460 480 
Mi Shwe Mi v. Kapila Maistry, U. B. R. 1902- 03; 

Tort, 1 985 
Milan Tramways Co., Re, Mi 25 Ch. D. 587 

50 L. T. 545, 32 W. R. 6 763 
Miller v. Ram Ranjan G ENE, 10 0. 1014.. 2 
Mills v. Fowkes, 5 Bing. & C. 455; 50 R. R. 750; 

7 Scott 444, 2 Arn, 62;8 L. J. C. P. 275; 3 Jur. 

406 we 85 
Mirabavi v. Vellayanna, 8 M. 464 902 
Mitchell v. Jenkins, 5 B. & Ad. 588 at p. 595; 2 

N. and M. 301; 3 L. J. K. B. 35 459 
Mobaruck Shah v. Toofany, 4 C. 206 176 
Mobaruk Aliv. Boistub Churn Chowdhry, 11 W. 

R. 25 163 
Mochai Mandal v. Meserud-din Molla, M. A. 

No. 532 of 1909 24 
Modhusuddan Koer v, Rakhal Chunder Roy, 15 

C. 104 975 
Mohabir Prasad Singh v. Adhikari Kunwar, 21 

C. 478 348 
Mohamed Sidik v. Haji Ahmed, 10 B. 1 at pp. 

10 to 13 214 
Mohan a v. Debee Das, 8 M. I. A. 193; 2 W. 

R. (P. ©.) 9 . 1040 
Mohar Singh v. Het Singh, 7 A. L. Je296; 32 A. 

387; 6 Ind. Cas. 584 s. 882 


Mohendra v, Parbutty, 8 C. W. Ñ. 186 


( lait) 


M—contd. 
Page, 


e s 
.Mohendro Chandra Gauguli v. Ashutosh Gauguli, 


20 C. 762 513 
Mohesh Chunder Dhal v. Satrughan Dhal, 29 c. 
343; 4 Bom. L. R. 372; 6 C. W. N. 459 at 
p. 464; 29 I. A. 62 (P. C.) 904 
Mohesh Chunder Ghose v. Saroda-Prasad Singh, 
21 0. 433 633 
Mohipati v. Nathu, 33 B. 722; 11 Bom. L. R. 
‘1109; 4 Ind. Cas. 252 aa 869 
- Mohkam Din v. The Crown, P. L. R. (1905) 
4 Summary of Recent Case No. 1 1162 
Mohomed Azmat Alikhan v. Lali Begum, 8 c. 
422; 9 I. A. 8 901 
Mohori Bibi v. Dharmodas Ghose, 30 C. 539; "5 
1 Bom. L. R. 421; 7C. W. N. 441; 801. A.114 888 
Mohun Lall v. Bilaso, 14 A. 512 11 
Moideen Kutti v. A. Kunhikutti Ali, 25 M. 721; 
12 M. L. J. 411 .. 158 
Mokhoda Debi v. Umesh Chandra Banerjee, 7 
C. L. J. 381 at p. 383 389 
Mokim Chandra Sarkar v. Anil Bandhu, 18 c. 
W. N. 513; 9 0. L. J. 302; 5 M. L. T. 247; 1 
Ind. Cas. 66 13 
Moment v. Secretary of State for India, 3 L. B. 
1 R. 165 . 1129 
Mon Mohini Ghose v. Parvati Nath Ghose, 32 c. 
1 746 . 1122 
Monmohan Karmakar v. Dwarka Nath Karma. 
kar, 7 Ind. Cas. 56; 12 0. L. J. 312 24 
Monoo Singh Monda v. Anand Singh Monda, 12 
©. 291 12 
Moolla Cassim v. Molla Abdul Rahim, 10 C. W. 
N. 33; 33 C. 178 at p. 176; 20. L. J. 286; 15 
M. L. J. 317; 7 Bom. L. R. 892; 2 A. L. J. 798; 
32 I. A. 177 56 
Moon v. Durden, 76 R. R. 479; 2 Ex. 22; 12 Jur, 
138 s B44 
Moran v. Bhagbat Lal, 38 C. 138 941 
Morgan v. Kirby, 2 M. 46 361 


Morgan v. London General Omnibus Co., (1883) 
12 Q. B. D. 201 at p. 207; 50 L. T. 687; 32 W. 
R. 416 

Morgan v Morgan, (1787) 1 Atk. 489 

Morgan v. Thomas (1883) 8 Ex. Ch. 307; 22 L. 
J. Ex. 152; 17 Jur. 283 

Morley v. Bird, (1798) 3 Ves. 628 at p. 631; "4 
R. R. 106 

Morley v. Morley, (1858) 25 Beav. 258; 53 E. ©. 
633 

Morshia Baraye v. Elahi Bux Khan, 3C. L. J. 
3881 

Motee Chand Baboo v. Radha Madhab Chund 
Baboo, 2 W. R. Misc. 34 

Moti Lal v. Karrab-ul-din, 25 C, 179; 1 ©. W. X. 
639 aes 

Motibhai v. Haridas, 22 B. 315 

Mowla Baksh v. Kishen Pertab Sahai, 5 C. 102 

Miitun Joy Chowdhry v. Kanatullah Narya, 11 
O. W. N. 46; 5 C. L. J. 63 

Muddun Thakoor v. Kantoo Lal, 1 I. A. 321; 14 
B. L. R. App. 187; 22 W. R. 56 

Muhammad Abdal Karim Khan v. Niwaz Singh, 
12 0, 0. 267; 3 Ind, Cas, 868 


M—coneld. 


« Page. 


Muhammad Akbar Ali, v. Saiyad Tahir Husain, 


12 O. ©. 109; 2 Ind. Cas. 284 wr 876 
Muhammad Din v. Shah Din, 90 P. R. 1907 314 
Muhammad Esuph Ravutan v. Pattamsa Ammal, 

23 M. 70 308 
Muhammad Hayat Khan v. Sandhe Khan, 25 

P. R. 1908; 105 P. W. R. 1908 316 
Muhammad Husain v. Sheodarshan Das, 4 A. 

L.J. 176; A. W. N. (1907) 71 572 
Muhammad Israil Khan v. Sashi Churn Ghose, 

19 C. 410 583 
Muhammad Jan v. Sadanand Pande, 28 A. 394; 

A. W. N. (1906) 30; 3 A. L. J. 48 808 
Muhammad Mumtaz v. Zubaida, 11 A. 460; 16 

I. A. 205 39 
Muhammad Mumtaz Ali Khan v. Murad Bakhsh, 

10 0. ©. 818; 60. L. J. 698; 11 C. W. N. 913; 

9 Bom. L. R. 851; 17 M. L. J. 400; 4 A. L. J. 

737; 2 M. L. T. 402; 29 A. 708 726 
Muhammad Munawar Ali v. Rasulan Bibi, 21 A. 

829 582 
Muhammad Nawaz Khan ~. Bobo Sahib, 44 P. 

R 1908; 75 P. L. R. 1903 357 
Muhammad Sadiq v. Laute Ram, 23 A. 291; A. 

W.N. (1901) 86 880 
Muhammad Taqi v. Chandan, 7 A. L. J. 79 note; 

7 Ind. Cas. 212 ... 1869 
Muhammad Yar v. Empress, 2 P. R. 1884 Cr. ... 380 
Muhi-ud-din v. Manohar Shah, 6 B. 650 O74 
Mul Chand v. Sadhu Singh, 59 P. R. 1893 1011 
Mulchand v. Janki, 2 N. Ti; R. 65 1120 
Mumtaz Ahmad v. Zubaida Jan, 11 A. 460 

(P. C.); 16 I. A. 195 a. 807 
Muncher Shaw v. New Dhurumsy, 4 B. 576 .., R4 
Mungul Pershad Dichit v. Grija Kanta Lahir, 8 

C. 51; 11 ©. L. R. 118; 8 I. A. 128 ve 24 
Municipal Corporation, Pabna vw. J ogendra 

Narain, 18 C. W. N. 116; 4 Ind. Cas. 882 ... IIL 
Munna, Lal v. Samandu, 46 P. R. 1906; 94 P. L. 87 

R. 1906 37 
Murad Rakhsh v. Raja Mumtaz Ali Khan, 4 0. 

C. 31 408, 726 
Manli v. Bhola Ram, 16 A. 165 11 
Murlidhar v. Nagru, 18. D. 5. 5. C. 484 we 2l4 
Mustafa v. Amina Begam, 2 A. L. J. 519 at p. 

530 we 582 
Muthalagiri v. Mutkayan, 6 M. 857 n. 852 
Muthar Sahib Maraikar v. Kadir Sahib Ma- 

raikar 28 M. 544; 15 M. L. J. 384 881 
Muthaya v. Sivaram, 6 M. 229 115 
Muthayya Chetti v. Secretary of State for India, 

22 M. 100 74 
Muthiar Chetti v. Emperor, 29 M. 190; 3 Cr. L. 

J. 461 : 392 
Muthu Virjia v. Venkatachallam, 20 M. 35 754 
Muttakke v. Thimmappa, 15 M. 186 at p. 191... 514 
Muttia v. Appasami, 18 M. 504 133 
Mya U t. Sun Singh, U. B. R. 1897-1901, ll, 

p- 368 . 1175 
Mylapore Tyasawmi v. Yeo Koy, 14 C. 801; 14 

I. A. 168 «a 790 


( Ixiv ) 


N 


é Page. 
Nabakumari Debi v. Behari Lal Sen, 34 ©. 902; 
11 0. W. N. 865; 2 M. L.T. 438; 6 ©. L. J. 122; 
4 A. L. J. 570; 9 Bom. L. R. 846; 17 M. L. J. 


397 we 662 
Nachiappa Chettiar v. Sivasubramaniapandia 

Chinnagami Naicker, 16 M. L. J. 339; 1 A. L. 

T. 272; 29 M. 453 336, 861 
Nabin Krishna v. Russick Lall, 10 ©. 1047 ve 1112 
Nagendrabala Debya v. Tara Pala Acharjee, 8 

C. L. J. 286 ew 841 
Nagappa v. Ismail, 12 M. 192 we 512 
Nalappa Reddi v. Ramalingachi Reddi, 20 M. 

250 795 
Nam Dev v. Ram Chandra, 18 B. 37 238 


Nana v. Sheku, 32 B. 337; 10 Bom. L: R. 880 9 
Nanda Kumar Sarkar v. Emperor, 110. W. N. 


1128; 6 Cr. L. J. 321 we 229 
Nandan Tewari v. Rajkishore Rai, 8. D. No. 5 

of 1904 an 228 
Nandlal v. Hanuman Das, 26 A. 368; A. W. N. 

(1904) 46 we 670 
Nandram v. Babaji, 22 B. 771 593, 961 
Nanomi Babuasin v. Madhun Mohun, 18 C; 21; 

13 I. A.1 sen 1079 
Naragunty Lutchmeedavamah v. Vengama 

Naidoo, 9 M. I. A. 66 at p. 86; 1 W. R. (P. ©.) 

30 wee 424 
Narain Patel v. Abdul Majid Khan, 15 0. P.L. 

R. 6 s 290 
Narajanti v. Venkata Chalapati, 4 M. 250 u. 424 
Narana Maiya v. Vasteva Karanta, 17 M. 208 ... 1082 
Naranayyan v. Nageswaryyan, 17 M. 389 ve 615 
Narasingha Bhakshi v. Govinda Bhakshi, 24 M, 

62 oe 164 
Narayan v. Shankunni, 20 M. 255 .. €01 
Narayan Bhagwant v. Srinivas Trimbak, 8 Bom. 

L, R. 226 «56 
Narayan, In re, 7 M. 49 vee 848 
Narayan Krishna Laud v. Gerard Norman, Col- 

lector of Bombay; 5 B. H. C. R. 1 ow 1182 
Narayana Ayyangar v. R. G. Orr, 26 M. 252 ... 434 
Narayana v. Gopala Krishna, 28 M. 355; 15 M. 

L. J. 223 24 
Narayana Reddi v. Papnayya, 22 M. 183 .. 593 
Narayana Raja 1, Ramachandra Raja, 26 M. 521; 

13 M. L. J. 139 we AIA 
Narayana Vanthiar v. Ramaswami Iyer, 30 M. 

88; 1 M. L. T. 377; 16 M. L. J. 508 (F. B.) ... 851 
Narayanasamy Reddi v. Osuru Reddi, 25 M. 548 T4 
Narendra Narayan Ray v. Ison Chandra Sen, 22 

W. R. 22; 13 B. L. R. 274 «ee 826 
Narendra Nath Barari v. Akhoy Charan Chat. 

topadhya, 34 C. 51; 4C. L. J. 487; 110. W. 

N. 20; 1 M. L. T. 364 (F. B.) s 886 
Narindra Bahadur Singh v. Achal Ram, 20 I. A, 

77; 20 C. 649 we 424 
Narki v. Phekia, 14 C. W. N. 34l; 37 C. 103; 11 

C. L. J. 138; 5 Ind. Cas. 709 55 
Narpat Singh v. Ali Hossein; 11 C. 1 vee 425 
Narsingh Prosad v. King-Emperor, 12 C. W. N. 

869; 8 Cr. L. J. 134; 8 O. L. J. 813; 35 C. 1028 123 
Nash v. Hodgson, (1855) 6 DeG. G. M. 474; 106 

R. R. 157; 25 L. J. Ch. 186. 1 Jur. (x. s.) 946... 85 


Nasib-ul-nissa v. Mansur Ali, 
No. 110 of 1908 
Nathu v. Budhan, 18 B. 537 at p. 542 


Further Appeal 
668 


13 


IN—contd. 


Page. 
Nathu Krishnama v. Annangara, 30 M. 353; 17° 


M. L. J. 301; 2 M. L. T. 330 .. 218 
Natietom Perangaryprom v. T. Parameswarn 

Namubudry, 4 M. H. C. R. 472 158 
Nawab Begam v. Hamid Ali, 11 O. C. 176 502 
Nawington v. Levy, L. R. 6 C. P. 180 at p. 189; 

40 L. J.C. P. 29; 23 L. T. 594; 19 W. R. 473... 19 
Nazir Khan v. Proladh Dutta, 4 C. 659 » 1128 


Neaverson v. Peterborough Rural Council, (1902) 

1 Ch. 557 at p. 573; 71 L. J. Ch. 378; 86 L. T. 

738; 50 W. R. 549; 66 J. P. 404; 18 T. L. R, 

860 we 177 
Neelakandhan Namudripad v. Ananthakrishna 


Tyer, 32 M. 61; 16 M. L. J. 462; 1 M. L. T. 426 64, 
Neelammegam Pillay v. Mugappa Mudeley, 2 

Weir. 110 aw 68 
Neelkisto Deb Burmono v. Bur Chunder Thakur, 

12 M. I. A. 523; 3 B. L. R. 13; 12 W. R. (P. C.) 

21 wee 425 
Netesa Gramani v. Venkatarama Reddi, 30 M. 

611; 2 M. L. T. 455; 17 M. L. J. 518 a 881 
Newton, In re, (1902) 27 Montana 182; 70 Pac. 

510 at p. 982 > .. 1111 
Newaz Khoda v. Ram Gadu Dey, 34 C. 109; 11 

C. W. N. 201; 5 0. L. J. 33 767, 830 
Nga Kyaw v. Nga Ya Nut, U. B. R. (1907) 

Mortgage 3 .. 983 
Nga Pye v. Mi Me, U. B. R. 1902-03, II Budd. 

Law Div. 6 ee ATT. 
Nga San v. King-Emporor, 2 L. B. R. 204; 1 Cr, 

L. J. 473 we 470 
Nga Waing v. Mi Chit, U. B. R. 1904-06, 1 Cr. 

Pro. 10 “oo 480 
Nichalas v. Asphar, 24 C. 216 at p. 237 we 263 
Nidhoomoni Debya v. Saroda Pershad Mooker- 

jee 3 I. A. 253; 226 W. R. 91 we 519 
Nidhu v. Ram Singh, 2 P. R. 1909; 25 P. W. R. 

1909; 1-Ifid. Cas. 457 ve 549 
Niganda v. Bharmappa, 28 B 63 we 268 
Nihal v. Lakhna, 6 P. R. 1893 Rev. 734 


Nihal Singh v. Chanda Singh, 140 P. R. 1890 |". 1038 


Nihali v. Mittar Sen, 20 A. 446 we 593 
Nijabuttoolla v. Wazir, 8 C. 910 we 796 
Nil Madhab Sarkar v. Narathan Sarkar, 18 C. 

826 n. 363 
Niladhar v. Magniram, (1875) P, J. 166 412 
Nilakandhen Nambudirapad v. Padmanabha 

Revivarma, 18 M. 1; 22 I. A. 128 .. 268 
Nilakant Banerji v. Suresh Chandra Mullik, 12 

C. 414 at pp. 421, 422; 12 I. A. 171 os. 1122 
Nilkanth v. Collector of Thana, 22 B. 802 vee 167 
Nilmamud Sirkar v. Bowl Das, 140. W. N. 733 

10 C. L. J. 555; 2 Ind. Cas. 994 see €70 
Nilmoni Singh v. Bakranath Singh,9 I. A. 104 

at p. 121; 9 ©. 187 546 
Nilmoni Singh v, Rambandhu, 7 C. 388 » 110 
Nilmoni Singh Deo v. Biressur Banerjee, 16 C. 

744 a 168 
Nilmoni Singh Deo v. Taranath Mukerjee, 9 C. 

295; 12 C. L. R. 361; 9 I. A. 174 ws 373 
Nilmoney Singh v. The Government, 6 W, R. 

121 ws 546 
Nilmoney Singh Deo v. Umanath Mookerjee, 10 - 

C. 19; 13 C. L. R. 314; 10 I. A. 80 352 


Nilmony Mookhopadya v, Aimunigsa, Bibeo, 12° 
C. 156 te 


615 


` 


N—coneld. 
Page. 
Nilo Ramchandra v. Govind Bala, 10 B.24 ... 516 
Nilvasu v. Nilvaru, 6 B. 110 at p. 112 . 739 
Nimbaji Tulasiram v. Vadia Venkati, 16 B. 683 853 


Nistarini v. Chandi Dasi, S. A. No. 466 of 1908... 86 
Nistarini Dassi v. Nundoo Lal Bose, 30 C. 369; 


7 C. W. N. 353 190 
Nistarini Dassi v. Nundo Lall Bose; 26 C. 891 ` * 1180 
Nitrpal Singh v. Jaipal Singh, 19'A. 1; 23 I. A. 

47 «a. 902 
Nitya Madho Das v. Srinath Chandra Chucker- 

putty, 8 0. L. J. 542 270 
Nobo Coomar Mookhopadhya v. Siru Mullick, "6 

C, 94 789 
Noor Din v. The Municipal Committee Lahore, 

3 P. R. 1892 Cr. 192 
Nugenderchunder Ghose v. Sreemutty Kaminee 

Dossee, 11 M. I. A. 241; 8 W. R. 17 . 1077 
Nur Hussain v. Ali Sher, 33 P. R. 1905; 88 P. L. 

R. 1905 ne 552 
Nur Jahan v. Aziz-ud-Din, 108 P. R. 1895 ve 356 
“Nur Mohamed v. Macleod, 9 Bom. L. R. 274 ab 

pp. 282 to 284 214 
Nynakka Routhen v. Vavana, 5 M, E C. R. 123 795 

O, 
Official Assignee of Madras v. Smith, 32 M. 68; ; 

1 Ind. Cas. 712; 5 M. L, T. 164 ve 138 
O’Grady v. People, 42 Colo. 312; 95 Pac. 346 ... 122 
Onkar v. Lakmichand, 5 N. L R. 180; 3 Ind. Cas. 

.920 . 1126 
Orr 1, Rakkumarathi, 29 M. 83 387 
Otway v. Otway, (1888) 13 P. Div. 131; 57 L J 

P. 81; 59 L. T. 158 960 
Ousey v. Ousey, 1 P. D. 56 at p. 65; 45 L. J. P. 

33; 33 L. T. 789; 24 W. R. 436 686 

P 
Pachi Dassi v. Bala Das, 18 C. W. N. 1031; 2 

Ind. Cas. 405 . 941 
Padgaya Somshetti Babaji v. Baji 20 B. 549 754 
Page t. Lloyd, (1831) 5 Peter 304 wa B41 
Pai Beng Teng v. Ko Maung, 2 L. B. R. 261 ... 453 
Pala Mal v. Tula Ram, 119 P. R. 1908; 206 P. 

JW. R. 1908 812 
Palani Goundan v. Paramasisa Goundan, 6 M. 

L. J. 263 795 
Palani Goundan v. Rangayya Goundan, 22 A. 

“207 634 
Palimmer v. The Mayor of the City of Welling- 
ton (1884) L. R. 9 A. C. 699 at p. 710; 53 L. 

J. P. C. 104; 51 L. T. 475; 49 J. P. 116 we 794 

- Pallanji Marwanji v. Kallabhai, 12 B. 85 . 1175 

Palmer, In re, (1894) 9 Ohio C. C. 55, at p. 40... 1110 


Panchanan Basu v. Chandi Charan Misra, 146, 
W. N. 874; 6 Ind. Cas. 443 45 

Pandharinath v. Govind, 32 B. 59;9 Bom. L. R. 
"1805 . 215 
Pandurang v. Anant, 5 Bom. L. R. 956 ws 903 
Pandurang v: Balaji, 14 ©. P. L. R. 42 at p. 45... 1120 

Panigton Kanaran v, Raman Nair, 17 M. L. J. 
517 846 
Paramananda Bas v. Mahabeer osadi, 20 20M. 378 8 


P—contd. 
Page. 
Paramasami Iyengar v. Pusala Tevan, 20 M. L. 
J. 142; 8 M. L. T. 115; 5 Ind. Cas 911 a 881 
Paramasiva Pillai v. Emperor, 30 M. 48; 1 M. L. 
T. 403; 5 Cr. L. J. 88 392 
Parameshri v. Vitappa Shanbaga, 26 M. 157; 12 
M. L. J. 189. . 363 
Parasula v. King-Emperor, 13 ©. W. N. 2445 4 
Ind. Cas. 10; 10 Cr. L. J. 469 49-4 


Parbati v. Nau Nihal Singh, 31 A. 412; 6 A. L. 
J. 597; 5 M. L. T. 427; 13 C. W.N. 983; 10 C. 
L.J. 121; 11 Bom. L. R. 878; 3 Ind. Cas. 195 — 903, 

1029 

Paresh Nath Mojumdar v: Ranigadu Mojumdar, 
16 C. 246 

Parmanand Das Jewan Das v. Dharsey Tiri, 
10 B. 101 

Parry and Co. v. Appasami Pillai, 2 M, 407 at 5; 
410 645 

Parry, In re, Slaman, Ex parte, (1904) 1 K. B. 

129; 73 L. J. K. B. ’83; 89 L. T. 412; 52 W. R. 


593 


256; 11 Manson 18; 20 T. L. R. 78 . 1116 
. Parsotam Narain ¢. Taley Singh, 26 A. 178; A. 
W. N. (1908) 217 281 
Parsotam: Rao v. Janki Bai, 28 A. 109; A. W. N. 
(1905) 206 . 1037 
Partab Singh v. Fatta, 45 P. R. 1906; 120 P. L. 
R. 1906 307 
Partab Singh v. Karm Chand, 184 P, R. 1889 at 
p. 653 235 
Patrick v. Simpson, (1889) 24 Q. B. D. 128; 59 
L. J. Q. B. 7; 61 L. T. 686 637 
Peacock v. Pursell, 32 C. P, 266; 14 C. B. (N. s.) 
728; 10 Jur. (N. s.) 178; 8 L. T, 636; 11 W. R. 
834 1. 968 
Se Bolangas, 71 Calif. 816 122 


Pearce v. Chaplin, 9 Q. B. 802; 16 L. J. Q. B. 49 80 
Pearso v. Coaker, L. R. 4 Ex. 92; 38 L. J. Ex. 82; 

20 L. T. 82 ve 163 
Peary Mohan v. Kedar Nath, 26 C. 403 toe 
Peary Mohun Chowdhary v. Romesh Chunder 

Nundy, 15 C. 371 676 
Peninsular and Oriental Steam Navigation Com. 

pany v. Secretary of-State for India, 5 B. H. 

C. R. App: 1; Bourke A. O. ©. 166 
People v. Noelke, 94 N. Y. 137: 45 Am. R. 128 .. 
Periasami Mudaliar v. Seetharama Chettyar, 27 

M. 243; 14 M. L. J. 84 (F. B.) n. 855 
Perma Roy v. Kishen Roy, 25 C. 90 
Peruvian Guano Co., v. Dreyfus Brothers, (1892) 

“A. C. 166 at pp. 173, 186; 61 L. J. Ch. 749; 66 

L. T. 536; 7 Asp. M. C. 225 "9 
Petherpernmal Chetty v. Muniendey Servai, 35 

C. 551 (P. 0.), 12 C. W. N. 562; 7 C. L. J. 528; 

5 A. L. J. 290; 14 Bur. L. R. 108; 10 Bom. L. 

R. 590; 18 M. L. J. 277; 4 M. L. T. 12; 4 L. B. 

R. 268 < 
Pettachi Chettiar v. Sangli Vecra Pandia Chinna- 


tambiar, 10 M. 241; 14 I. A. 84 7 1080 
Phene’s, In re, 3 Ch. A. 139; 39 L. J. Ch. 316; 22 

L. T. 111; 18 W. R. 303 56 

Phillips t. Eyre, L. R. 6 Q. B. 1 atp. 23; 10 B. and 

S. 1004; 40 L. J. Q. B128; 22 L. T. 869.. 9 
Phillips v. Hartley, (1827) 3 C. & P. 121 a 90 


Phool Koomaree Bibee v. Woonkar Pershad 
~ Rustoby, 7 W. R. 67 at p. 70 a 142 


€ lxvi 


‘P—contd. 


Page 
Piraji v. Ganapati, 12 Bom. L. R. 878; 34 B. 502; 


6 Iha. Cas. 527 653 
Pirdhan v. Kana, 18. D. S. S. C. 37 214 
Pirthi Pal Singh v. Thakur Jewahir Singh, 14, D 

A. 87 at p. 59; 14 ©. 493 515 
Platt v. Mendel, (1884) 27 Ch. D. 246; 54 L. 7. 

Oh. 1145; 51 L. T 424; 32 W. R. 918 . 1148 


Pleader, In the maiter of, 26 M. 448; 13 M. L. T. 

65 285 
Podmore v. Whatton, 33 L. J. P. M. & A. C. 144; 

8 Sw. and Tr. 449; 10 Jur. (N. s.) 756; 10 L. 

T. 754; 13 W. R. 106 702 
Peinton v. Pointon, L. R. 12 Eq. 547; 40 L. Si 


Ch. 609; 25 L. T. 294; 19 W. R. 1051 928 
Ponduranga v. Nagappa, 12 M. 366 489 
Ponnamma v. Arumugam, - (1905) A. C., 383; 92 

L. T. 740; 21 T. L. R. 524 (P. C.) a» TIT 
-Ponnappa Pillai v. Pappuvayyangar, 4 M. 1 197 


Poole v. Dicas, (1835) 1 Bing. N. C. 649; 41 
R. R. 646; 1 Scott. 600, 1 Hodges 162; 7 Car. 
& P. 79; 4 L. J, C. P. 196 83 

Poole v. Huskinaon, 63 R. R, 782; 11 M. & W. 


827 176 
Poolle, In re, (1869) L. R. 4C. P. 350; 38 L. J. 

C. P. 216; 17 W. R. 735 . 1110 
Poorna Chunder v. Prosoma Coomar Sikdar, 2 2 

0. 123 666 
Powell v. Brodhuist, (1901) 2 Ch. 160; 70 L. J; 

Ch. 587; 84 L. T. 620; 49 W. R. 532 ve 840 
Powmal v. Ramasami Chetti, 11l M. 16 o. 457 
Pramada Nath Roy v. Ramani Kanta Roy, 35 L 

A. 73; 12 0. W. N. 249; 10 Bom. L. R. 66; 7 

C. L J. 139; 8 M. D. T. 151; 18 3 L L. J. 43; 35 

G. 331 843 
Pramatha Nath Gangooly?. Khetra Nath Baner- 

jee, 82 C. 270; 9 C. W. N. 247 2 
Pramatha Nath Sandal v. Dwarka Nath Dey, 23 

C. 851 281 
Pranjivan Govardhan Das v. Baju, 4 B. 384 ... 524 
Pranjivandas v. Devkuvarbai,1 B. H. ©. R. 180 215 
Frannath Roy Chowdhry v. Rookea Begum, TA M. 

I. A. 323; 4 W. R. 37 (P. C.) 708 
Prem Chand, In the goods of, 21 C. 484 ° 1096 
Prem Chand Pal v. Parnima Dasi, 15 C. 546 659 
Premchand Bural v. The Collgstor of Calcutta, 2 

©. 103 800 
Premshankar Raghunathji y. Government of 

Bombay, BB. H. ©. R. 193 1138 
Preonath Shaha v. Madhu Sudan, Bhuiya, 25 C. 

603; 2 C.W. N. 562 49, 791 
Probal Chundra v. Peary Mohan, 12 O. W, N 

987 112 
Proceedings of 18th February 1863, 4 M. H. 0. 

R. App. iii 573 
Proceedings 8th November 1866, 3M. H. C. R. 

App. vii 573 
. Proceedings 12th December 1878, TMHGR. 

XXX 124 
Promotha Nath v. Rakhal Das, 11 0. LJ. 420; 

6 Ind. Cas. 546 90, 113 
Prosonna Coomar Singha v. Ram Koomar Ghose, 

16 O. 640 794 
Yrosunno Kumar Sanyal v. Kali Das Sanyal, 19 

O. 683; 19 I. A. 166 430 
Public Prosecutor v. Sarabu Chinnaya, 2 Weir's 

Cr. R. 776 ow 118 


P—conceld. 


Page. 
Pullanapally Sankaran Nambudri w. Vittil 
Thalakat Muhamad, 28 M. 505; 15 M. L. J.e 


416 858 
Pullen Chetty v. Ramalinga Chetty, 5 M. H. C. 

R. 368 965- 
Punnosami v. Dorasami, 2 M. 209 a 483 
Purna Chandra v. Rasik Chandra, R. A. No. 447 

of 1908 31 
Purns Chunder Pal, In the matter of, 27 C. 1023; 

4 C. W. N. 389 234 
Purshotam Sakharam v. Durgoji Tukaram, 4 B. 

452 94l- 
Puttapa v. Yellappa, 5 Bom. L. R. 233 vee 9AL 
Pyke, E» parte, 6 B. & S. 703 at p. 707; 34 L. J. 

Q. B. 220 . 1109 
Pyke, In rc, (1845) 1 New Practice Cases 330 ... 1109 
Pyke, In re, (1865) 6 B. & S. 703; 84 L. J. Q. B. 

121 . 1109 

Q 
Qadu v. Buland Khan, 9 P. R. 1910; 7 P. W. R. 

1910; 9 P. L. R. 1910; 5 Ind. Cas. 255 . 666 
Quarme, In ve, 8 M. 603 320, 1104 
Queen v. J. Macdonald, 10 B. L. R. App. 2 1183 
Queen v. The Leads and Bradford Railw: ay o. i 

21 L. J. M. C. 193 we 544 
Queen rv. Ram Rutton Doss, 9 W. R, Cr. 23... 714 
Queen-Empress v. Amba Pershad, 20 A. 55 ab p- 

: 533 


v. Badri, A. W. N. (1894) 207. 875 









































——_- ———— v. Bapnji Dayaram, 10 B, 288... 646 
—_—— v Bastiano, 15 B. 514 875 
——~ ——— r. Burke, 6 A. 224 147 
— v. Dasser Bhooyan, 8 W. R. Cr. 
th. 71 we 469 
—__— ——— r. Devji Govindji, 20 B. 215 374 
= v. Jaye Charan, 19 B. 363 120 
——_ v. Jogendro Chandra Bose, 19 
0, 35 at p.47 . 532 
———- v. Kaji Sultan, (1891) Unreport- 
ed Criminal Case No. 540 750 
———— v. Kutrapa, 18 B. 440 191 
————- v. Manick Chandra Sarkar, 24 
©. 492 722 
———— v. Moss, The Himalaya Bank 
Case, 16 A. 88 o 826 
—— v. Nageshappa Pai, 20 B. 543 ... 1165 
———— v. Namdev Satvaji, 11 B. 372 ... 632 
v. Murarji Gokuldas, 13 B. 7 
389 953 





———- v. Po Nyun, (1894) P. J. L. 5. 
79 . 948 

















v. Obrien, 19 A. 111 595 

— v. Pratab Chunder Ghose, 25 ‘ 

C. 852; 20. W, N. 593 748 
— t., Ram Chandra Narain, 22 B. 

151 at p. 156 a 583 

—_——— v. Ram Pal, 20 A. 95 191 

v. Ramasami, 24 M. 321 723 

aa ma ». Subbanna, 7 M. 197 184 

— v. Tilak, 22 B. 112 at p. 184 533 





———— v. Tippana, (1888) Upreported 
Criminal Case 402 u. 10 





( lxvii ) 


Q —conold. 


Page. 
Quilter v. Mapleson, 9 Q. B. D. n at p. 677; 52 


L. JeQ. B. 44; 47 L. T. 562; 31 W. R. 75 a. 737 
Quinn v. Leathem, (1901) A. C. 495 at p. 506; 

18. E. C. (x. 3.) 97 at p. 98; -70 L. J. P. C. 76; 

85 L. T. 289; 50 W. R. 139; 65 J. P. 708; 17 T. 

L. R, 749 e 37 

R 
R. v, Adamson, (1843) 2 Moody 286; 1 Car. and 

K. 192 .. 958 
R. v. Collins, 9 Car. & P. 456 ab p. 461 « 538 
R. v. Garbett, (1847) 2 Car. Kin 474; 1 Den. ©. 

C. 236; 2 Cox C. ©, 448 ow 1110 
R. v. R. 14 M. 88 341 
R. v. Sankarshobag, Ratanlal’s Unreported Cri- 

minal Cases p. 428 121 
R. v. Sullivan, 11 Cox. C. C. 44 at p. 49 533 
Rachapa v. Amingowda, 5 B. 283 at p. 298 167 
Radha Churn Ghuttuck v. Zumuroonisaa 

Khanum, 11 W. R. 83; 2 B..L. R. A. C. 67 163 
Radha Porshad v. Budhu Dashad, 22 C. 9388 ... 831 
Radha Prasad v. Radee Moni, 33 U. 947 at p. 965; 

3 U. L. J. 502; 10 C. W. N. 695 . 1063 
Radha Ram v. Hira, 42 P. R. 1901 1044 


Radha Rama Chaudbry v. Bhawani Probad 


Bhomik, 5 ©. W. N. ecexevi 49 
Radhakant Shaha v, Abhoychurn Mitter, 8 o. 

721 . 281 
Badanni Doss v. Gisborne 14 M. I. A. 1; 15 W. 

R. (P. € 746 
cane L PAN Gossami v. Shama Churn Lahoory, 

40. L. R. 417 .. 518 
Raghu Nath v, Syed Samad Shah, 12 0, W. N. 

617; 70. L. J. 560 86, 789 
Raghubar Dayal v. Banke Lal, 22 A. 182 ve 873 
Ragunath Bali v, Rai Maharaj Bali, 12 I. A. 112; 

11 0.777 516 
Raghunathachariar v. Ramanujechariar, 19 M. 

L. J. 257; 6 M. L. T. 167; 3 Ind. Cas. 123.. 884 
Rahim Ali Khan v. Phulchand, 18 A. 482 ee 127 
Rahiman v. Elahi Baksh, 28 C. 70 791 
Rahimatbai v. Hirbai, 3 B. 34 at p. 41 902 
Rahimbhoy v. Turner, 18 I. A. 6; 15 C. 155 345 
Rai Charan Sar v, Administrator General of 

Bengal, 2 Ind. Cas. 169; 18 C, W. N. 853; 90. 

L. J. 578; 36 C. 856 31 
Rai Krishen Chand v, Mahadeo, A. W. N. (1901) 

49 . 569 
Rains v. Buxton, (1880) 14 Ch. D. 537 at p. 539; 

49 L. J. Ch. 473; 53 L. T. 88; 28 W. R. 954 ... 642 
Raj Chunder Sen v. Ganga Das Seal, 310, 487; 

8 C. W. N. 442; 811. A. 71 269 
Raj Kishen Mookerjoe v. Peareo Mohun Mooker- . 

jee, 20 W. R. 421 786 
Raj Kishendatt Ram v. Raja Mumtaz Ali Khan, 

5 C.195'at p. 211 830 
Raj Narain Ghosh v. Abdur Rahim, 5 ©. W. X. 

454 
Raja of Kalahasti v. Achigadu, 30 M. 454; 17 

7 M. L.T. 867 392, 861 
Raja of Venkatagiri v. Narasayya, 1 M. W. N. 

369; 8 M. L. T. 258; 7 Ind. Cas. 202 738 
Rajah of Venkatagiri v. Vudutha Subbarayadu, 

30 M. 277; 17 M. L. J. 145 oe 151 
Rajendra Nath ukherjee v. Hira Lala Mukher- 

jec, 14 C. W. N. 995; 7 Ind. Cas. 554 - Sw. 769 





R—contd, 


Rajendro Nath Mukerji, In the matter of, 22 A. 
49; 261. A. 242; 3 C. W. N. 736 

Rajo v. Karam Bakhsh, 11 P. R. 1908; 92 P. T. 
R. 1908; 13 P. W. R. 1908 

Raju Babu v. Krishnsray Ramchandra, 2 B. 273 
at p. 285 

Rajnnder Narain Rae v. Bijai Govind Singh, 2 
M. I. A. 181 at p. 249 

Rakestraw v. Brewer, 2 P. Wms. 511; Sel Ch, 
Ca. 55; Mos. 180 

Rakhal Das Singh v. Hera Motce Dassee, 22 W. 
R. 282 


| Raleigh v- Goschen, (1898) 1 Ch. 73 at p. 81; 67 


LJ. Ch. 59; TT L. T. 429; 46 W. R. 90 

Ram Chandra v. Goswami Rajjan Lal, 32 A. 
164; 7 A. L. J. 99; 5 Ind. Cas. 129 

Ram Chandra Narayan v. Narayan Mohader, 11 
B. 216 

Ram Dass v. Mohesur, 7 W. R. 446 

Ram Dass v. Ram Thal Das, 80. C. 152 sis 

Ram Dhun Dhur v. Mohesh Chunder Chowdhry, 
9 C. 406; 11 C. L. R. 565 

Ram Din ©, Bhup Singh, 30 A, 225; 5 A. L. 7. 
192; A. W. N. (1908) 96 

Ram Fakir v. Sheo Ratan, 8 O. ©. 121 re 

Ram Kala v. Ganda, 42 P. R. 1885 Cr, es 

Ram Kirpal v. Rup Kuari, 6 A. 269 

Ram Krishna Bhikaji v. Bhima Bai, 15 B. 416... 

Ram Kumar Bhattacharjee v Ram Newaj, 
81 C. 1021; 8 C. W. N. 860 is 

Ram Lal, Tulso Kuar, 19 A. 180 ee 

Ram Lall v. Sil Chand, 23 A. 439 

Ram Mohan Mohish v. Badan Barai, 8 C. W, N. 
436 

Ram Narain Singh v. Sewak Ram, 21 P. R. 1906; 
110 P. L. R. 1906 sA 

Ram Newaz v. Ram Charan, 18 A. 49 

Ram Nath Rai v. Lachman Rai, 21 A. 198 aa 

Ram Padarath, In the matter of the petition 
26 C. 183; A. W. N. (1903) 216 

Ram Pershad v. Herbons Singh, 6 C. L. J. 158... 

Ram Pershad Singh v. Nirbhoy Singh, 19 W. R. 
24; 11 B, L. R. 76 

Ram Prasad v. Dirgpal, 3 A. 742 at p. 744 ia 

Ram Ratan Sahu v, Mohani Sahu, 6 C. L. J. 74; 
11 C. W. N. 732 

Ram Rup Das v. Mohunt Shirji, 7 Ind. Cas. 92; 
12 C. L. J. 211; 14 C. W. N. 932 

Ram Sahoy Bhur, In the matter of, W. R. Jan.- = 
July (1864) Cr. R. 24 

Ram Sewak Singh v. Nakched Singh, 4 A. 261.. 

Ram Singh v. King-Emperor, 18 P. R. 1907 Cr; 
43 P. W. R. 1907 Cr; 6 Cr. L. J. 129 ; 

Rama Dhere v. Ramchand, (1894) P. J. 456 

Rama Mal v. Bhagat Ram, 17 P. R. 1895 

Rama Raov. Suriya Rao, 1 M. 84 

Ramachandra v. Narayanasami, 16 M. 333 |, 

Ramakanta v. Shamanand, 11 Bom. L. R. 530; 6 
A. L. J. 364; 13 0. W. N. 581; 90. L. J. oii 
36 C. 590; 19 M. L. J. 239;6 M. L. T, 
Ind. Cas. 744 

Ramakrishna v. Tripura Bai, 33 B. 88; 10 Bom. 
L. R. 1029; 1 Ind. Cas. 647 

Ramalinga Khanapure v. Virupakshi Khanapure, 
T B. 538 

Raman v, Wazira, 79 P. R. 1886 as 


270 


<. 1094 
225 


(© Ixviii ) 


R—contd. 

Page. 

Ramanadan Chetti v. Pulikutti Servai, 21 M. 
288 at p. 290 738 

Ramanandan Chetty, v. Nagooda Marakayar, 21 
M. 395 322 

Ramanathan Chetty v. Pulicutti Servai, 18 M. 
549 845 

Ramanathan Chettyar v. Subramania Sastrial, 
26 M. 179 852 

Ramasami Ayyar v. Vengidusami Ayyar, 22 M. 
118 197 
Ramasami Chetty, In re, 2 Weir 487 880 


Ramasami Chetti v. Mangaikarasu Nachiar, 18 


M. 113 . 1077 
Ramasami Naik v. Ramasami Chetti, 80 M. 255; 

2 M. L. T. 167; 17 M. L. J. 201 o 24 
Ramasamayyan v. Virasami Ayyar, 21 M. 222.. 634 
Ramasamy Pandi Thaliavar v. Autbappa 


Chettiar, 16 M. L. J. 422 205 
Ramasawmy v. Maung Shwe Bon, 8 Ind. Cas. 


995; 3 Bur. L. T. 151 996 
Ramchandra v. Pichaikanni, 7 M. 434 414 
Ramchandra Baba Sathe v., Janardan Apaji, 14 

B. 19 465 
Ramchandra Ba Ba Sathe v. Janardan Apaji, 1 14 

B. 19 976 
Rameshar Singh v. Kanahia Sahu, 3 A. 653°... 556 
Rameshwar Singh v. Durga Das, 23 A. 437  .. 27L 
Rameswar Mahton v. Dila Mahton, 21 ©, 550, . 35 
Rameswar Singh v. Secretary of State, 840. 

470; 11 ©. W. N. 356; 5 ©. L. J. 669 we 110 
Ramgate Dhur v. Raj Chunder Sen, 31 ©. 487; 

8 C, W. N. 442; 811. A. 71 we 269 


Ramgati v. Shyamo, 6 O. W. N. 991 65 
Rami Deka v. Brojo Nath, 25 0. 97; 1 0. W. N 


692 941 
Ramjas v. Bura Mal, 42 P. R. 1905; 58 P. L. R. 

1905 357 
Ramkrishna v. Vinayak Narayan, 12 Bom. L. R. 

219; 34 B. 354; 5 Ind. Cas. 967 635 
Ramrao Trimbak v. Yeshwantrao Madhavrao, 10 

B. 327 901 
Ramratan Kapali v. Aswini Kumar Dutt, 37 C. 

559; 6 Ind. Cas. 69; 11 C, L. J. 508; 14 ©. W. 

N. 849 oe 707 
Ramunin v. Brahma Dottan, 15 M. 366 593 
Ranee Surno Moyee v. Shoshee Mokhee Bur- 

monia, 12 M. I. A. 244 at p. 252; 11 W. R. 

(P. C.) 5; 2 B. I. R. (P. 0.) 10 883 
Ranga Pai v. Baba, 20 M. 398 ` 1146 
Rangasami Gounden v. Emperor, 30 M. 233; 2 

M. L. T, 89; 5 Cr. L. J. 290 721 
Rangayya Appa Rao v. Bobba Sriramulu, 27 M. 

148; 31 A. 17; 14 M. L. J. 1; 6 Bom. L. R. 241; 

8 0. W. N. 162 491 
Ranjhi Khan v. Kamun, 179 P. R. 1889 225° 
Raoji v. Bala, 15 B. 135 514 
Rasamaya Dhur Chowdhuri v. Abdul Fata 

Mahomed, 18 C. 399 579 
Rasamoy Purkait v. Srinath Moyrah, 7 C. W. N. 

132 - 662 
Rashidunnissa v. Muhammad Ismail, 36 I. A. 

168; 31 A. 572; 3 Ind. Cas. 864; 13 C. W.N. 

1182; 10 C. L. J. 318; 6 A L. J. 822; 11 Bom. 

L. R. 1225; 6 M. L. T. 280; 19 M, L. J. 631 ... 28 
Rasseswari v. Sourendra Mohan, 11 C. L. J. 601; 

5 Ind. Cas. 105 30 
Ratana t. Kumarappa CPN 8 Bom. L, R. 319 607 


R—concld. 
Page, 
Ravji Appaji Kul Karni v. Mahadev Bapuji Kul 
Karni, 22 B. 672 89, 891 
Rayhù Nath Das v. Collector of Dacca, 6 Inde 











Cas. 457; 11 C. L. J. 612 110 
Reference under Court Fees Act, section 5, 4 M. 

L. J. 110 518 
Reg. v. Allen, L. R. 1 C. C. R. 367 573 
— rã. Doherty, 16 Cox. ©. C. 306 470 
—— v. Dorabji Balabhai, 11 B. H. C. R. 117 189 
—— v. Dowling, 3 Cox: C. C. 509 ve 120 
—— v. Lochaka La 1 B. 340 » 137 
—— v. Mullins, 3 Cox. C. C. 526 . 121 
—— v. Narayan Sundar, b B. H. C. R. Or. 1 .., 1128 
Regina v. East Mark, 75 R. R. 653; 11 Q. B. 877; 

17 L. J. Q. B. 177; 12 Jur. 382 176 

v. Pratt, 99 R. R. 792; 4 E. & B. 860; 3 

O. L. R. 686; 24 L. J. M. C. 113; 1 Jur, (x. 8.) 

681; 1 Dear. C. C. 502; 3 W. R. 872; 25 L. T. 

(o. s.) 65 e 177 

v. Shoslu Bhastan, 15 A. 210 596 
v. Slade, (1888) 21 Q. B. D. 433; 57 L. J. 

M. C. 120; 59 L. T. 640; 87 W. R. 14l; 16 Cox 

C. C. 496; 52 J. P. 599 186 
Rex v. Bickley, 2 Cr. App. R. 63; 73 J. P. 239; 

53 S. J. 402 120 
— v. Despard, 28 Howell’s State Trials 489 | 120 
—— v. The Inhabitants of Leake,-39 R. R. 526; 

5 B. and Ad. 469; 2 N. & M. 588 177 
Reyalle Jogayya v. Venkatarathanama, 20 M, L. 

J. 412; 7 M. L. T. 112; 5 Ind. Cas. 271 e. 861° 
Rhidoy, Kristo Mistri v. Nobin Chunder Sen, 12 

C. L. R. 457 786 


Rhodes v. Rhodes, 36 Ch. D. 586; 56 L J. Ch. 
825; 57 L. T. 652 na 56 


Richards v. Molony, (1850) 2 Ir. Ch. R. 1 839 
Rivett Carnac v. Gocul Das, 20 B. 51 . 1013 
Roberts v. Phillips, (1855) 24 L. J. Q. B. 171; 4 

El. and BI. 450; 3 ©. L. R. 513; 1 Jur. (x. 8.) 

444 . 1120 
Robins, In re, (1865) 84 L. J. Q. B. 121; 11 Jur, 

(x. 3.) 504 . 1109 
Robinson v. Cumming, (1742) 2 Atk. 409 at 

p. 411; 26 E. R. 646 at p. 647 vee B41 
Robinson v. Mollett, L. R. Pa E. & I. App. 816 .. 901 
Rochdale Canal Company v. King (1853) 16 

Beay. 680; 51 E. R. 924; 22 L. J. Ch. 604; 17 

Jur. 1001 793 
Roma Nath Das v. Mohesh Chundar Lal, 9 c. 

W. N. 679 268 
Rulia v. Rulia, 41 P. R. 1908 . 1158 
Rungiah Goundan & Co., v. Nanjappa Row, 26. 

M. 780 at p. 784; 13 M. L. J. 412 882° 
Rupchand Khemchand v. Balwant Narayan, il 

B. 591 465 
Rupchand Khemchand v, Balvant Narayan, 11 

B. 591 » 975 
Rustomji v. Sheth Purushotamadas, 25 B. 606 738, 

859. 
S 
Sabhapathi Chetti v». Narayanasami Chetti, 25 E 

M. 555; 11 M. L. J. 346 84l 

Sadagopa Chariar ©. Krishnamoorthy Rao, 80 M. 7 
185; 4 A. L. J. 333; 11 C. W. N. 585; 5 C. L. 
J. 566; 17 M. L. J. 240; ; 9 Bom, L. R. 663; 2 
M. L. T. 204 (P. C) `O ITT, 684 


S—contd. 


Page. 
Sadagépachariar v. A. Rama Rao, 26 M. 376 177,750 
Saddan v. Khemi, 15 P. R. 1906; 17 P. L. R. 


` 1906 vee 1154 
Sadhu Charan Pal v. Radhika Mohan Roy, 8 C. 

W. N. 695 .. 833 
Sadhu Taraganar v. Hussain Sahib, 28 M. 87 ... 430 
Sahadeb Dhali v. Ramrudra Haldar, 10 €. W. N. 

820 715 
Sahibzada v. Jawaya, Civil Appeal No. 218 of 

1906 870 
Sajedur Raja Chowdburi v. Gour Mohan- Das 

Baishnay, 24 C. 418 . 1160 
Sajibullah Sirkar v. Hazi Khosh Mohamed 

Sirkar, 18 C. 264 796 


Sakharam Mahadev Dange v. Hari Krishna 
Dange, 6 B. 113 738 
Sakrabai v. Maganlal, 26 B. 220; 3 Bom. L. R. 3 


138 216 
Sakubai v. Ganpat Ramkrishna, 28 B. 451; "6 

Bom. L. R. 442 877 
Salig Ram v. Muradan, 25 A. 231; A. W. N. 

(1903) 20 we 598 
Salter v. Cavanagh, (1833) 1 Dr. & W. 668 637 
Samal Bhai Nathu Bhaiv. Sameshvar Mangal, 

5 B. 38 . 1010 
Samin Hasan v. Piran, 30 A. 319; A. W. N. 

(1908) 115; 5 A. L. J. 300 941 
Saminatha Aiyer v, Muthusami Pillai, 30 M. 530; 

17 M. L. J. 252 we 745 
San Dun v. Ma Mein Gale, 3 L. B. R. 188 ee. 1205 
San Mra Rhi v. Mi Than Da U, 1 L. B. R. 161 ... 1208 
San Pyi v, Nga Tun, U. B. R. (1897-1901), II p. 

414 we 467 
Sanaoollah v. Imamooddeen, 24 W. R. 273 vig OE 
Sandhu Targanar v. Hussain Sahib, 28 M. 87 ...° 118 
Sangili v. Mookan, 16 M. 350 504 
Sapuran Singh v. Gulab Singh, 29 P. R. 1897 ... 529 
Saral Chand Mitter v. Mohun Bibi, 250.371 ... 601 
Saralchand Mitter v. Mohori Bibi, 25 C. 871; 2 

C. W. N. 18 889 
Sarat Chandra Banerjee v. Bhupendra Nath 

Basa, 25 O. 108 656, 862 
Saravana Perumal Pillai v. Poovayi, 28 M. 436... 413 
Saravana Tevan v. Muttayi Ammal, 6 M. H. c. 

R. 871 197 


Sarbesh Chandra v. Khetra Pal, 11 C. L. J. 346; 

14 C. W. N. 45; 5 Ind. Cas. 236 796 
Sardhari Lal v. Ambica Pershad, 15 0. 521; 15 

I. A. 123 118, 158 
Sartaj Kuari v. Deoraj Kuari, 10 A. 272; 15 I. A. 

51 336 
Sashi Bhushan Sarbhadhicary, 29 A. 95; 17 M. 

L. J. 74; 4A. D. J. 34; 9 Bom. L. R. 9; 11 ©. 

W. N. 273; 5 C. L. J. 130; 2 M. L. 1.155 Cr. 


L. J. 152 285 
Sasi Bhusan Pal v. Chandra Peshkar, 33 C. 861 
at p. 864; 4 C. L. J. 41 . 1119 


Satghuri v. Mujidan, 15 C. 107 AY 9 
Sathappayyar v. Periasami, 14 M. 1 928 
Satracherla v. Setarama, 3 M. 61 we 512 
Satyendra Nath Bose v. Anil Chandra Ghosh, 14 

©. W. N. 65; 5 Ind. Cas. 38 we 923 
Satyesh v. Dhumpul, 24 C. 20 49, 791 
Saunby v. L. We Commissioners, (1906) A. C. 

110; 75 L, J. P.O. 25; 93 L. T, 648; 22 T. L. R. 


` 37 ew 10 


( Ìsis } 


S—contd. 
Rage. 
Savarimuthu v. Aithurusu Rothar, 25 M. 103 ... 271 
Saw Ngwe v. Ma Thein Yin, 1 L. B. R. 198 594 


Sayad Abdul Hak v. Gulam Jilani, 20 B. 677 ... 90 
Scholfield v. Lord Londesborough, (1896) A. C. 
514; 65 L. J. Q. B. 593; 75 L. T. 254; 45 W. R. 


124. 104 
Seager v. Hakma, 2 Bom. L. R. 406 . 187 
Searson v. Robinson, (1861) 2 T. & F. 351 . 90 
Seaton v. Mapp, (1846) 2 Coll. C. 0. 556 at 

p. 562; 70 R. R. 32Ł 95 
Secretary of State for India v. Jagan Prasad, 6 

A. 148 . 1098 
Secretary of State for India v. Judah, 12 c 

652 T44 
Secretary of State for India v. Narayana, 8 M. 

130 414 
Secretary of State for India in Council v. Jillo; 

21 A. 133 „e ATG 
Secretary of State for India in Council v. Peru- 

mal Pillai, 24 M. 279; 11 M. L. J. 117 360 
Secretary of State for Tndia in Council v. Swami- 

nannatheeswarar, S. A. No. 1019 of 1907 359 


Serhamma v. Chennappa, 20 M. 467 89 
Seshagiri Row v. Nawab Askur Jung Aftab 


Dowla 26 M. 502 841 
Seshamma v. Sankara, 12 M. 1 vn 8998 
Sethna, R. D. v. Mirza Mahomed Shirazi, 9 Bom. 

L. R. 1044 899 
Shah Muhammad v. Imam Bibi, 56 P. R. 1878 . . 1047 


Shaik Moosa v. Shaik Essa, 8 B. 241 s 655 
Shaikh Jonab Ali v. Rakibuddin, 9 ©. W. N. 


571; 1 C. L. J. 303 831 
Sham Sunder Lal v. Achhan Kunwar, 25 I. A. 

183 at p. 189; 21 A. 71; 20. W. 729 629 
Shama Charan Mondol v. Heras Mollah, 26 c. 

160 49 
Shamas Din v. Ghulam Kadir, 20 P. R. 1891 

(F. B.) 1038 
Shamji Deokaran v. Poonja Jairam, 26 B. 652; 4 

"Bom. L. R. 488 744 
Shamu Patter v. Abdul Kadir Ravuthan, 31 M. 

215; 3 M. L. T. 300; 18 M. L. J. 219 887 
Shangara v. Krishnan, 15 M. 267 266 
Shankar Das v. Sher Zaman, 56 P. R. 1900 598 


Sharp v. Birch, (1882) 51 L. J. Q. B. 64; 8 Q. B. 
D. 11; 45 L. T. 760; 30 W. R. 428; 46 J. P. 245 1120 
Shaw v. McMahon, 4 Dr. & W. 431; 2 Con. & L. 


528 1065 
Sheik Miadhar v. Rajani Kanta Roy, 14 O. W. 

N. 839; 5 Ind. Cas. 708 661 
Sheikh Akbar v. Sheikh Khan, 7 C. 256; 8 C. L. 

R. 533 281 


Sheikh Budan v. Ram Chandra Bhunjaya, 11 B. 
537 24 
Sheikh Moznffer Bnksh v. Collector of Tirhoot, 
2 Macnaghten’s S. D. A. R. 300 
Sheo Karan Singh v. Maharaja Parbhu Narain 
Singh, 31 A. 276; 6 A. L. J.167 (F. B.); 5 M. 
L. T. 847; 2 Ind. Cas. 211 .. 669 
Sheo Prasad Singh v. Kastura Kuar, 10 A. 119 876 
Sheo Singh v. Raghubans Koer, 32 I. A. 684; 27 
A. 634; 15 M. L. J. 852; 9 C. W. N. 1009; 2 C. 


« 1136 


L. J. 194; 80. C. 317 wa 423 
Sheoraj Singh v. Banwari Das, 6 A. 172 613 
Sheoshankarpuri v. Rukhma, 15C.P.L.R.89 1147 


Shephard v. United States, (1908) 60 Fed. 584,,, 122 


S—contd. 


Sher Muhammad v. Ghula, 9 P. R. 1899 ioe 


( lxx ) . 


Shib Lal v. Bhagwan Das, 11 A. 244 ve 304 
Shib Sabitri Prasad v. The Collector of Meerut, 

29 A. 82; 3 A. L. J. 747; A. W. N. (1906) 295 708 
Shibbo Mal v. Lachman Das, 23 A. 165; A. W. N. 

(1901) 33 ve 784 
Shidlingapa v. Karisbasapa, 11 B.599 at p.601 646 
Shidojirav v. Naikojirav, 10 B. H. C. R. 228 902 
Shirley v. Stratton, (1885) 1 Bro. ©. C. 440 ... 94 
Shiva Nathuji v. Jorna Kashinath, 7 RB. 841 614, 877 
Shivjiram Sahebram v. Waman Narayan Joshi, 

22 B. 939 aa 289 
Shreenath Bhuttacharjee v. Ramcomul Gungo- 

padya, 10 M. I. A. 220; 3 W. R. (P. 0.) 43 598 
Shropshire Union Railways and Canal Com- 

pany v. The Queen, (1875) L. R.7 H. L. 496; 

45 L. J. Q. B. 31; 32 L. T. 283; 23 W. R. 709... 186 
Shwe Maung v. Shwe Yit, S. J. L. B. 549 an 983 
Shwe Thin v. Nga Nyun, U. B. R. (1904-06) IL 

Civ. Pro. 26 .. 468 
Shyam Chandra v. Secretary of State, 7 C. L. J. 

445; 85 0. 525; 12 C. W. N. 569 ww. 110 
Shyamlal v. Bashiruddin, 28.A.778;3 A. L. J. 

630; A. W. N. (1906) 280 .. 659 
Sibree v. Tripp, 15 M. and W. 35; 15 L. J. Ex. 

318 san 352 
Simbhunath Pande v. Golap Singh, 14 0. 572; 14 

I. A.T see 1079 
Simms v. Brutton (1850) 5 Exch. 802; 20 L. J. 

Ex. 4l . ve 85 
Simpson, In re, (1903) 11 North Dacota 526; 93 

N. W. 918 es 1111 
Singer Manufacturing Co. v. Elahi Khan, 2 U. 

B. R. (1892-96), 291 we 971 
Singheeram v. Bhagat Chander, 11 C. L. J. 543; 

6 Ind. Cas. 632 46, 674 
Sit Saing v. Po Kaing, 1 L. B. R. 121 ve 1178 
Sita Nath Pal v. Kartick Gharmi, 8 C. W. N. 

434, eee 824 
Sita Ram v. Madho Lal, 24 A. 44 (F. B.J); A. W. 

N. (1901) 194 vs 593 
Sita Ram v. Raja Ram, 12 P. R, 1892 .. 1090 
Sitanath Midda v. Basudev Midda, 2 C. L. J. 540 263 
Sitaram v. Shridhar, 27 B. 282; 5 Bom, L. R. 

91. .. 840 
Siva Subramania Naicker v, Krishnammal, 18 M. 

287 we 887 
Sivaraman Chetty v. Muthaya Chetty, 12 M. 241 

at p. 248; 16 I. A. 48 a 116 
Slechi’s Cas. 1 Merivale 530 vee 189 
Smallwood v. Smallwood, 2 S. and T. 397; 31 L. 

J. Mat. 3; 8 Jur. (x. s.) 63; 5 L. T. 324; 10 W. 

R. 65 ve. 1188 
Smith v. Betty, (1908) 2 K. B. 817; 72 L. J. K. 

B. 853; 89 L. T. 258; 52 W. R. 187 ve 85 
Smith v. Compton, 3 B and Ad. 407; I L.J. K. 

B. 146 we 95 
Smith v. Hughes, (1871) L. R. 6 Q. B. 597; 40 

L. J. Q. B. 221; 25 L. T. 329; 19 W. R. 1059 ... 94 
Smith v. Justice of Sierra Leone, (1848) 7 Moo. 

P. C. 174 son 1112 
Smith v. Sibthorpe, (1887) 34 Ch. D. 732; 56 L., 

J. Oh. 593; 56 L. T. 562; 35 W. R. 646 vee 840 
Smith v. Smith, 1 Sw. & Tr. 359; 28 L, J. M, 27; 

1 W. R. 882 s 1195 


S—contd. 
Page. 
e . 
Smout v. Ilbery, (1842) 10 M. and W. 1; 12 L. J. 

Ex. 357 . 292 
Sobhagchand Golabchand v. Bhaichand, 6 B. 

193 oe 848 
Sohara v. Zainab, 80 P. R. 1889 . e 245 
Sohobat Ali v. Abdool Ali, 3 C. W. N. 157 © 944 
Sokkanadha Vannumundar v. Sokkanadha Van- 

numundar, 28 M. 344 oa 1018 
Solomons v. The Bank of England, 13 East 135 968 
Somasundara Mudali v. Kulandaivala Pilla, 28 

M. 457 vee 388 
Somasundaram Chetti v. Administrator-Gene- 

ral, 1 M. 148 we 684 
Somasundram v. Krishnamurti, 17 M. L. J. 126 851 
Somesh v. Ram Krishna Chowdhry, 27 C. 705 ... 593 
Son Survomongola Debi v. Harendra Lall Roy, 

1C. W. N. 109 e Ah 
Sonbai v. Ahamedbai Habibhai, 9 B. H. 0. R. 

398 a 342 
Soonabai v. Tribhovan Das, 10 Bom. L. R. 337 348 
South African Republic v. La Comppgnie Franco- 

Belge, (1898) 14 T. L. R. 403; 1 Ch. 190; 67 

L. J. Ch. 92; 77 L. T. 655; 45 W. R. 151 ve 114 
South American and Mexican Company, In re, 

1 Ch. 37; 12 R. 1; 71 L. T. 594; 43 W. R. 131; 

64 L. J. Ch. 189 ve 263 
Sovereign Life Assurance Co., v. Dodd, (1892) 

2 Q. B. 573; 62 L. J. Q. B. 19; 67 L. T. 396: 

41 W.R. 4 s» 762 
Sowcar Lodd Govind Das v. Maniappa Naidu, 

31 M. 534; 4 M. L. T. 341 .. 882 
Sree Sankaraehari Swamiar v. Varada Pillai, 27 

M. 332; 13 M. L. J. 429 ws 1085 
Sreeramalu v. Kristnamma, 26 M. 143 at p. 155; 

12 M. L. J. 197 ve 270 
Sreram Chandra Lerkan v. Bipindass, 4 C. 710... 1128 


Sri Gopal v. Pirthi Singh, 24 A. 499; 4 Bom. L. 
R. 827; 6 C. W. N. 889; 29 I. A. 118; (P. C.) ` 218 


Sri' Mohan Thakur v. MacGregor, 28 C. 769 1094 
Sri Raghu Madha v, Sri Brozo Kishore, 3 I. A. 

154 .. 863 
Sri Raja Kakurlapudi Suriyanarayanarazu v. 

Chellamkuri Chellamma, M. H. C. R. 176 738 
Srikanta Mondol v. Saroda, 26 O. 46 we 65 
Srimantu Raja Yarlagadda Durga Prasad 

Nayadu v. Srimantu Raja Yarlagadda Nallika- 

rajuna Prasada Nayadu, 24 M. 358 we 342 
Srimathy Soojan Bibi v. Shamed Ali, 1 C. W. N. | 

96 .. 887 
Srimati Mallika Dassi v. Makhanlal Chowdhuri, 

9 ©. W. N. 928 661 


Srinath Dass v. Hari Pada Mitter, 3 0. W. N. 637 1082 


Srinivasia Raghava v. Pichai Karan, 29 M. i84... 271 
Srirangachariar v. Ramasami Ayyangar, 18 M. 

189 ew 1118 
Srish Chandra Mukherjee v. Emperor, 13 C, W. 

1067; 4 Ind. Cas. 16; 10 Cr. L. J. 469 a 229 
Staines v. Stewart & Jones, 2 Sw. & Tr. 320; 31 

L. J. P. 10; 8 Jur. (N. s.) 440; 5 L. T. 457 701 
Standard Discount v. La Grange, 3 ©. P, D. 67 

at p. 71; 47 L. J. 0. P. 3; 37 L. T. 372; 26 W. 

R. 25 : ow 739 
State v. Baden, 37 Minn. 212; 34 N. W. 24 .., 122 
State v. Brownlee, 84 Iowa 473; 51 N. W. 25°. 122 
State v. Mc Kean, 36 Iowa 34314 Am. R. 530... 122 


LA 


(_lxzi ) 
S—contd. S—conceld. 

£ Page. Page. 
Steedgs v. Steeds,. (1889) .22 Q. B. D. 537; 58 L. Susai Mudaliar v. Secretary of State for India : 

J. Q. B.-302; 60 L. T.-318; 37 W. R. 378 840 in Council, 14 M. L. J. -354 és 71 
Steel v. Prickett, 20 R. R. 717; 2 Stark. 463 176 Sutyablama v. Krishna, 6 0. 55 27 
Stephen Aviet v. Emperor, 4L. B. R. 25; 6 Cr. Swift v. Jewsbury, (1874) 9 Q. B. 301 at p. 312; x 

L. J. 185 aa 1204 43 L. J.'Q. B. 56; 30 L. T. 31; 22 W. R. 319 . 154 
Suart v. Haigh, 9 T. R. R. 483 292 | Syed v. Syed Velayat Alikhan, 17 W. R. 239 66. ; 1094 
Subba v. Emperor, 2 0. ©. 307 879 | Syed Muzhar Husein v. Bodha Bibi, 22 I. A. 1; 
Subba Nuayana ea ad v. Ramasawmi Ayyar, ITA. 112 345 

30 M. 98; 1 M. L. T. 377; 16 M L. J. 508 

(F.B) 881 T 
Subba Rao v. Sita Ram Iyyar, 24 M. 118 271 
pubbariye Mudali v. Manika Mudali, 19 M. 345 Ai 

p. 347 738 | Tailor v. Stibbert, (1794) 2 Vos. Jr. 437; R. R. ý 
anbiaraya Ravuthaminda Nainar % Ponnu 278 155 

sawmi Nadar, 21 M. 365 ... 340 | Talewar Singh v. Bhagwan Dass, 8 C. L. J. 147; 
Subhan Shah v. Karm Khan, 113 P. R. 1876 ... 227 12 C. W. N. 312 789 
Subodini Debi v. Kumar Ganoda Kant Roy Tallersal v. Ashworth, (1903), 1 Annual Practice 

Choudhury, 14 C. 400 890 110 at pp. 139, 177 90 

. Babramania v. Saminathan, 21 M. 69 «+» 95 | Tamijuddi v. Asgar, 36 ©. 256; 13 C. W. N. 183; 1 
Subramania Pillai, v. Subramania Ayyar, 21 M. Ind. Cas. 942 66 

419 850 | Tamman Singh v. Lacahmin, 26 H. 318; A. W. 
Subramanian Chetti v. Arunachelam Chetti, 28 N. (1904) 92 840 

M. 1 385 | Tammirazu Ramayogi v. Pantima Narasiah, 6 ? 
Subramanian Parumaswaran Potti v. Idikkola M. H. C. R. 301 161 

Mathen, 6 Travancore L. R. 148 680 | Tara Prosad Laha v. Emperor, 30 0. 910 (F. B. J; 
Sabramaniya Ayyer v. Ram Chandra Rau, 1 M. 8 C: W. N. 17 : wee 1160 

.. 457 | Tarachand v. Reeb Ram, 3M. H. C. R. 5) at 
rae Sunam Maistri v. Narasimhulu Maistri, p. 57 900 
. 25 M. 149511 M. L. J. 333 13 Teh manian Ry. Co. v. Clark. (1879) 27 W. R. 677 113 
Sudarshan, Das v. Rəm Pershad, 7 Ind. Cas. 385 36 | Taunton v. Peppler, 56 E. R. 1055 672 
Sudindra v. Budan, 9 M. 80 . 1071 | Taylor v. Horde, 2 Sm. L. C. (10th Edition) 644 
Sugden'v. Lord St. Leonards, 1 P. D. 154; 45 at p. 645 642 

L. J. P. 49; 34 L. T. 372; 24 W. R. 60 ... 102 | Tekait Mon Mohini Jemadai v. Basanta Kumar 
Suja Hosséin v. Monohur Das, 22 C. 931 171 Singh; 28 C. 751; 5 C. W. N. 678 we 413 
Sukh Dial v. Anant Ram, 181 P. R. 1894 .. 553 | Tellis t. Satdanala, 10 M. 69 43 
Sukhan Singh v. Baij Nath Goenka, 12 C. W°? N. Tha So v. Mi Min Gaung, U. B. R. 1902-03, iL 

115 860 Budd. Law Div. 12 wwe 477 
Sullivan; In re, (1904) 185 Mass. 426; 70 N. E. Tha Zan v. San Win, 2 L. B. R. 134 „1196 

421 ` ... 1111 | Thacker v. Hardy, (1878) L. R. 4 Q. B. D. 685; 
Sultani v. Crown, 10 P. R. 1909 Cr; 32 P. W. R. 48 L. J. Q. B. 289; 39 L. T. 595; 27 W. R. 158 784 

1909 Cr; 155 P. L. R. 1909; ‘4 Ind, Cas. Thakoor Deyhee v. Rai Balukram, 11 M. I. A. 

612; 11 Cr. L. J. 18 1045 189 at p. 175; 2 Ind. Jur. (N. s.) 106; 10 W. R. 
Sumsudin v. Abdul Hussein, 31 B. 165 atp. 174, (2. C.) 3 215 

8 Bom. L. R. 781 629 | Thakoor Kapilnath Shahai Deo v. Government, 
Sundarabai v. Jayavant Bhikoji, 24 B. 114; fi 10 B. L. R. 168 wee 444, 

Bom. L. R. 551° 651 | Thakur Buksh v. Bhagwan Din, 1 O. C. 215 748 
Sunder Koer v. Sham Krishen, 34 C. 150 ab Thakur Das v. Manna, 77 P. R. 1894 1038 

p. 161; 4 A. L. J. 109; 11 ©. W. N. 249; 50. Thakur Prasad v. Gaya Sahu, 20 A. 349 we. 289 

L. J. 106; 17 M. L. J. 43; 9 Bom. L. R. 304; Thakur Sheo Narain Singh v. Bodal Singh, 8 O. 

2 M. L. T. 75 . 181 C. 177 709 
Sundrabai Javji Dagda Pardeshi v. Shivnara- Tharpe v. Stallwood, 5 M. & G. 760; 63 R. R. 

yana Ridkarna, 32 B. 81; 9 Bom. L. R. 1866; 3 A 474; 1 D. & L. 24; 6 Scott (N. R.) 115; 12 L.J. 

M. L. T. 44 . 197 P. C. 241; 7 Jur. 492 90 
Sunduri v. Madhoo Chunder, 14 C: 592 T 43 | Thenappa Chettiar v. Marimuthu Nadan, 31 M. 
Suppa Pillai v. 'Nagayàsåmi Thumbichi Naicker, “|. 258; 18 M. L. J. 344; 4 M. L. T. 293 155 

31 M. 19; 17 M. L-J, 511; 3 M. L. PT. 103 331 | Thomas, 63 L. T. 353 ` ae 298 
Suraj Bunsi Koer v. Shed Proshad Singh, 6 I. A.. Tildesley v. Harper, (1878) 10 Ch. D. 393; 43 L. 

88; 5 C. 154; 4.0. L. R. 226- 196, 1015 J. Ch. 495; 39 L. T. 552; 27 W. R. 249 ia 18 
Suraj Prosad? Golab Chand, 28 Č. 517 634 | Tiluck Chand v. Saudamini, 40. 566; 3 C. L. R. 
Surbomungola Dabee v. Mohendronath Nath, “A 456. - 79 

C. 508 3 .. 657 | Tinkler v, Hilder, (1849) 4 Ex. Ch. 187; 7D. & 
Surendra, Nath Boy v.. Heeramonee Burmoneah, L. 61; 18 L.J. Ex. 429; 13 Jur: 684 ` 80 

12 M. I. A. 81 at p. 91; 10 W. R. 35; 1 B. L. R. Tippets v. Heane, 1 C. M. R. 252; 40 R. R. 549; 

(P. €:) 26° 900 | ° 4 Tyr. 772; 3 L. J. Ex. 281 85 
Surja Ran v. The Raja of Pitapur, 9 M. 499; 13 Tirnghana Sambandha Pandara Sannadhi < Ve 

902 Nallatambi, 16 M. 486 . . oa FOB 


( Ixxii ) 


T — conci, 


Page. 
Tirupati Raju v. Rajagopala Krishna Raju, 8 M. iig 
L. J. 271 an 
Todd, v. Todd, (1906) 23 T. L. R. 9 ve 960 
Todd v. Todd & Cunniam, (1907) 24 T. L. R. 28 960 
Toolga Goolal v. John Antone, 11 B. 448 .. 609 
Toolsee Money Dassee v. Sudevi Dassee, 26 C. 


361 we 343 
Torab Alikhan v. Nilruttan Lal, 18 C. 155 ... 1103 
Treadwell, In re, (1896) 114 Cal. 24; 45 Pac9. 93 1111 
Tripoora Sunduree v. Russick Chunder, 15 W. E 

R. 199: 6 B. L. R. App. 134 we 795 
Troward v. Troward, 32 W. R. 864 vee 685 
Tula Ram v. Harjiwan Das, 5 A. 60 we 450 
Tuljaram v. Mathuradas, 5 B. 670 215 
Tulshi Ram v. Ganga Ram, 1 A. 252 e l4 
Tun Bye v. Maung Yon, U. B. R. 1904-06, C. P. oi 

C. 8 ae 
Tun Zan v. Maung Nym, 4 L. B. R. 26 a 448 
Tuppan Nambudri v. Chinnapari Kutti, 18 M. sik 

. J. 8l . Sas 
cae Sahib v. Eusuf Sahib, 30 M. 822;2 M. L. 
; T. 270; 17 M. L. J. 395 a 669 
Turner v. Walsh, 6 App. Cas. 686; 50 L. J. P. C. R 

55; 45 L. T. 50 < wa 16 

Turner v. Wright, 49 E. R. 252 wa 524 
U 
U Thi Ha v. U Thudattana, U. B. R. 1907-08, II 

B. L. Ece. 5 , .. 482 
Udaiya Tevar v. Katama Natchiyar, 2 M. H. ©. sök 

R. 131 a 
Udit Chobey v. Radhika Prasad, 6 O. L. J. 662; 

3 M. L. T. 41 ws 29 
Ulfatunnissa Elahijan Bibi v. Hosain Khan, 9 C. 

520 at p. 525 h , we 524 
Uma Nath Mukopadhya v. Nilmoney Singh, 6 5 

C. 429 ; eos 
Umardaraz Ali Khan v. Walayat Ali Khan, 19 idio 

. 169 É es 
aed Ali v. Abdul Karim, 8 C. L. J. 193 n 24 
Umes Chunder Sircar, .v. Zahur Fatima, 18 C. 

164; 17 I. A. 201 | we 155 
Umrao Begum v. Irshad Hosain, 21 C. 997 at 

p. 1104; 21 I. A. 163 ; we 859 
Upendara Kumar Chakaravarti v. Sham Lal 

Mandal, 34C. 1020; 11 ©. W N. 1100; 6 C. L. se 

. 716 oo 
saa Lal Mukhopadhya v. Collector of Raj- 

shahye, 12 C, 113 371 


Upendra Nath Banerjee v. Umes Chunder, 12 O. $ 
L. J. 25; 6 Ind. Cas. 346 we 195 
Urlam Proprietrix v. The Secretary of State in 


Council, App. No. 64 of 1907 wee 359 
vV 
dapalli Narasimham v. Dronam Raju Setha- 
ken Murthy, 31 M. 163; 3 M. L. ‘I. 256; 18 
M. L. J. 26 j .. 118 
Vadju v. Vadju, 5 B. 22 N wee 708 
Vallabha Valujah Rajah v. Vedapuratti, 19 M. 


Vaghoji v. Camaji, 29 249 


V—coneld. 


Page. 
Yallabha Valiya Rajah v. Vedapuratti,19 M. 40° 

(F. B.) a. 593 
Vanamikalinga Mudali v. Chidambara Chetty, 

29 M. 37 . oo 859 
Vanangamudi v. Ramasami, 14 M. 406 we 848 
Vanoogopal, W. R. v. R. Krishnaswamy Muda- 

liar, 3 L. B. R. 25 we 453 
Varadarajulu Naidu v. Srinivasulu Naidu, 20 M. 

333 at p. 338 +» 1180 
Vasudeva v. Madhava, 16 M. 326 aa 976 
Vedanta Devisik Charyulu v. Periudevamma, 3 

M. 249 we 484. 
Veera Soorappa Nayani v. Errappa Naidu, 29 M. 

484; 1 M. L. T. 283; 16 M. L. J. 499 we 1082 . 
Veerabadran Ohetty v. Nataraja Desikar, 28 M. 

28 we 342 
Velaguda Naicker v. Hyder Hussan Khan, 33 M. 

100; 6 M. L, T. 262; 3 Ind. Cas. 729 “oe 764 
Velayutha Chetty v. Govindaswame Naicker, 80 

M. 524; 17 M. L. J. 450; 3 M. L. T. 10 we 364 
Velu Goundan v. Kumavelu Goundan, 20 M. 289 513 
Velu Pillai v. Ghose Mahomed, 17 M. 293 vee 142 
Venkata Surya Mahipati Rama Krishna Rao 

Bahadur v. The Court of Wards and Venkata 

Kumari Mahipati Surya Rao, 22 M. 383 . 336 
Venkatagiri v. Narayana Reddi, 17 M. 456 521 
Venkatagiri Raja v. Pitchaua, 9 M. 27 we 332 
Venkatapathi Naidu v. Tirumalai Chetty, 24 M. 

447 we 263 
Venkatappa v. Rengappa, 7 M. 805 we 332 
Venkatarama Iyer v. Secretary of State, 20 M. 

L. J. 74; 7 M. L. T. 189; 5 Ind. Cas. 118 a 116 
Venkatasami v. Kristayya, 16 M. 341 vee 795 
Venkatesa Nayuda v. Shrivan Shatagopa Shri 

Shatagopa Swami, 7 M. H. C. R. 77 .. 489 
Venkayya v. Raghava Charlu, 22 M. 320 ve 805 
Venkayya v. Ramasami, 22 M. 39 u. 434 
Venkoba v, Subbana, 11 M. 161 447 
Vesudevan v. Sankaran, 20 M. 129 we 486 
Viarananda Nadra v. Miyakan Rowther, 21 M. 

109 we 670 
Vickers v. Cowell, 1 Beav. 529; 48 E, R. 1046; 3 

Jur. 864 «ee 840 
Vidyapurna Thirthaswami v. Ugganna, 20 M. L. 

J. 640; 1 M. W. N. 333; 8 M. L. T. 173; 7 Ind. 

Cas. 821 . .. 846 
Vidyapurna Thirthaswami v. Uggann, 20 M. L. 

J. 640; 1 M. W. N. 333; 8 M. L. T. 178; 7 Ind. 

Cas. 321 . vee 429 
Vidyapurana Tirtha Swami v. Vidyanidei Tirtha 

Swami, 27 M. 443 at p. 446; 14 M. L. J. 105... 316 
Virji Vandas v. Mahomed Ali Khan, 5 B, 208 at 

p- 213 e.. 942 
Vishindas v. Simpson, 3 S. L. R. 162; 4 Ind. 

Cas. 1150 we 926 
Vishnu Keshay v. Ramchandra Bhaskar, 11 B. . 

130 we 376 
Vohora Rewat Rein v. Harilal Jekison, P. J. 

Bom. H. C. 1896, p. 778 ve 599 
Vrijbhukandas v. Bai Parvati, 32 B. 26; 9 Bom. 

L. R. 1187 wa 1148 
Vundravandas v, Kursondas, 21 B, 646 at p. 664 636 
Vyasachary v. Keshavacharya, 25 M, 654 wwe 341 
Vythinadayyan v. Subramanya, 12 M. 289 


39 A 
Vyvyan v. Arthur, 1 B. and €. 410; 3% and R. 
670; 1 L. J. (0. s.) K. B. 138; 25°R. R, 437 


97 


„{ Ixx 


Ww 


“Wahid Ali Khan v. Emperor, 11 ©. W. N. 789; 6 
Cr L. J. 1 

Wali Ullah v. Durga Prasad and Saidan, 28 AL 
340; A. W. N. (1908) 38; 3 A. L. J. 81 z 

Wali-ul-Haqq v. Mohammad Ghani-ul-Hagg, 3 
0. ©. 330 

“Walihan v. Jogeshwar, 35 ©. 189; 12 C. W. N. 
227; 7 C. L. J. 44 (P. C.); 10 Bom. L. R. 9; 17 
M. L. J. 226; 2 M. L. T. 509; 14 Bur. L. R. 
101 

Walker v. Butler, (1856) 6 E. & B. 506; 106 R. 
R. 691; 25 L. J. Q. B. 377; 2 Jur. (N. 8.) 687 «. 

Wallace, In re, (1866) L. R.1P. C. 288; 4 Moo. 
P. ©., N. S. 110 

Wallace v. Kelsail, (1840) 7 M. and W. 264; 56 
R. R. 707; 8 D. P. C. 841; TO: Da dasan 4 
Jur. 1064 

Walsh v. Launsdale, 21 Ch. D. 9; 52 L. J. Oh- 2 

Wankford v. Wankford, (1700) 1 Shalkeld 301.. 

Wankford v. Wankford, (1698) 1 Salkeld 299 ab 
pp. 304, 805, 91 Eng. Rep. 265 at pp. 268, 269 

Ward v. Beck, 32 L. J. C. P. 113; 13 0. B. (x. s.) 
668; 9 Jur. (x. s.) 912 

Waryama v. Hira Nand, 63 P. R. 1908; 126 P, 
W. R. 1908 

Wazir Ali e. Asa Ram, 95 P. R. 1894 

Wazir Chand v. Makhu, 17 P. R. 1902; 16 P. L. 
R. 1902 

Webb v. Macpherson, 30 I. A. 238 at p. 245; 13 
M. L. J. 289; 5 Bom, L. R. 888; 8 C. W. N. 41; 
81 C. 57 

Weed, In re, (1904) 30 Montana 456; 77 Pac. 50... 

Weir Hospital, In re, (1910) 2 Oh: 124 at p. 181; 
79 L. J. Ch. 869 

Welch v. Philips, 1 Moore P. C. 299 at p. 308; 43 
R. R. 83 

West Hopetown Tea Company, Limited, In re, 
9 A. 180 

White v. Credit Reform, (1905) I K. B. 653; 92 
L. T. 817; 53 W. R. 369 

White’s Charities, In re, Charity Commissioners 
v., The Mayor of London, (1898) 1 Ch. 659 at 
p. 666; 67 L. J. Oh. 480; 78 L. T. 550; 46 W. 
R. 479 

Whyte v. v. Ahrens, 26 Ch. D. 717 at p. 728; 54 
L. J. Ch. 145; 50 L. T. 344; 32 W. R. 649 |... 

“Widow of Shunker Sahai v. Kashi Pershad, 4 I. 
A. 198 

Will’s Trade Mark, In re, (1892) 3 C, 207; 67 L 
T. 453 


s 


Page. 


493 
515 
278 


563 


ii ) 
W —concld. 
* Page. 
Williams and Stepney, In re, (1891) 2 Q. B. D. 
257; 60 L. J. Q. B. 636; 65 L. T. 208; 39 W. R 
553 "37 
Wilson v. Wilson, 9 E. R. 870 414, 


Winter v. Brockwell, (1807) 8 East 308; 9 R. R. 


454; 103 E. R. 359 793 
Wir Bhan v. Suba, 40 P. R. 1894 228 
Wood's Estate, In re, (1886) L. R. 31 Ch. D. 607 

at p. 615; 54 L. T: 145; 34 W. R. 875; 55 L. J. 

Ch. 488 . 1064 
Womes Chunder Chatterjee v. Chundee Churn 

Chowdhury, 7 C. 293 Tl4 
Wooma Soonduree Dossee v. Dwarkanath Roy, 

11 W. R. 72 516 
Nou Maitra v. Baroola Das Maitra, 26 c. 

1 és 13 
Wright v. State, 7 Tex. App. 574; 32 Am. R. 599 122 
Y 

Yakub Ebrahim Sayani v. Bai Rahimatbai, 10 

Bom. L. R. 346 86, 789 
Yar Mohammadv. The Empress, 3 P. R. 1890 Or. 552 
Yarlagadda Veera Ragavayya v. Gorantla Ra- 

mayya, 29 M. 111; 15 M. L. J. 484 281 
Yates v. Aston, (1868) 4 Q.B. 182; 3 G. & D. 

351; 12 L. J. Q. B. 160 304 
Yelumalai Chetti v. Srinivasa Chetti, 29 M. 294 64 
Yonge v. Toynbee, (1910) L K. B. 215; 79 L. J. 

K. B. 208 292 
Young v. Davies, (1863) 2 Dr. & Sm. 167; 32 L. 

J. Ch. 372; 1 N. R. 419; 9 Jor. (N. 8.) 399; 8L. 

T. 80; 11 W. R. 452 . 1065 


Young v. Grote, 4 Bing. aes 12 Moore 484; 5 I. 
J. (0. s.) C. P. 165; 29 R. R. 552 

Yusuf Sahib v. Durgi, 30 M. 447; 17 M.L. J. 260; 
2 M. L. T. 468 


zZ 


Zemindar of Dhar v. 
P. L. R. 1906 as 
Zemindar of Karvetnagar v. Trustee of 
Tirumalai, Tirupathi eto., Devasthanams, 32 
M. 429; 19 M. L. J. 401; 2 Ind. Cas. 18 392, 861 


Rana, 53 P. R. 1906; 108 
- 113 


Zooleka Bibi v. Syed Zenul Abedin, 6 Bom. L. 
B. 1058 


582 





Comparative Tables showing seriatim the Volumes and 
Pages of all Indian Law Journals and Reports, 
. for.the year 1910, with the corresponding ' 
pages of Indian Cases Volumes | to 9. 


Allahabad, I. L. R. Series, Allahabad, I. L. R. Series, | Allahabad, I. T. R. Series, | Allahabad Law Journal 








Tol. XXXII. Fol. XXXII—contd. Fol. XXXII—coneld. Tol. TII—contd. 
Ind. Cas. Ind. Cas. Ind. Cas. Ind. Cas. 

Page. Vol. Page. | Page. Vol. Page. | Page. < Vol. Page. | Page. Vol, Page. 
1 cas IV 810 | 247 ise VI 272 | 589 ap VI; 572| 157 see V «766 

3 vi 111 46 | 253 oe V 208 j 590n ow WIT 2611 161 isi a 467 
8 sa y 954 | 257 i 55 295 | 594 sa VI 698] 165 ik n 689 
11 we IV 261 | 261 si » 267 | 599 e VĒ 724] 173 » l4 
l4 sea IIT 735 | 265 ae VI 17 | 6 2 aad a 732 | 176 aa 5> £88 
19 see i 562 | 284 si V 547 | 620 ve f 288 | 180 iss a 1£0 
25 oak IV %06 | 287 pir VI 788 | 623 wa VI 8381] 183 si a 870 
20 -i III 952 | 295 sti ï 669 | 625 ww. VII 289; 185 is 3 269 
33 i a 725 | 801 s V 897 | 628 is VI 837] 1f0 So » 210 
45 yên j 182 | 305 ive as 400 | 63L FE s 835 | 193 ies A &7L 
l m IV 708] 814 i » 884 | 635 .. VII 2911 186 n » $72 
55 is ji 109 | 316 ase ” 590 | 638 awa VI £40] 199 tas 5 874 
57 gss j £08 | 319 ay 872 | 640 a. VIL 292| 208 dee 57 75 
59 T 55 128 | 321 oo p 496 | 642 ise VI 874| 2:06 ie A : 34 
63 te 55 138 | 325 es 45 418 | 645 we VIL 39 | 210 ous j 276 
67 a TIL 707 | 335 a 5 424 | 651 i ws 115] 218 as 5; 212 
71 si IV 809 | 337 oT 55 584 | 657 eee jra 68 | 216 ae 5 400 
T4 T ‘3 105 | 340 ive ï 527 : 225 on j 696 
18 os V 1476 | 345 ne VI 674 — 228 e j 697 
79 abs IV 876 | 351 « WI 196 233 aaa 5 547 
&8 s 144 | 363 ses VI 787 | Allahabad Law Journal, 2:6 aes 55 413 
92 ves V 156 | 373 å V 423 Fol, FIL 246 êh 5; 428 
104 via 5 549 | 317 ae P 4:9 251 Sie ‘5 295 
116 š 59 449 | 3S0 . VI 56t 1 DA IV 816 | 255 aT = 424 
119 tes 36 451 | 283 a V 5b? 10 vee V J76! 259 sie ‘5 E27 
125 7 IV 804 | 389 ; 55 559 11 as IV J4] 264 Be . 466 
129 ‘3 406 | 892 os v 685 15 ssi V 1717 | 269 PA $ 208 
132 é V 471 | 397 we VI 263 19 asi ys 178 | 274 gk VI 279 
126 ; 54 413 | 399 ies 5 129 21 PA 55 449 | 256 vi 3 282 
188 i , 1832 | 404 A F 2 ua » 460} £91... » £84 
142 7 5'8 | 410 . VII 2387 26 bas IV 4066 | 298 Soe V 884 
145 . IV 896} 415 a » 648} 29 ,, Vo 451| 293, „o 594 
148 V  6©59į 427 VI 609 86 ies IV f04] 298 aT 57 559 
152 IV 405 | 443 V 665 41 kh V 156} 801 aa 5 467 
153 Vv 696 | 451 VI 549 50 wee A 469 205 aa If 456 
155 pn 55 521 | 458 j T4 53 aa ” 71 | 311 AP Y MO 
160 55 123 | 461 é 55 71 58 Ga i 473 | 314 aaa ji 267 
164 55 129 | 469 5 692 61 oe 7 132 | 319 a VI 563 
167 ; = 411 | 477 ês % 568 65 abs 7 §:8 | 321 ie yv 419 
171 ji 697 | 479 P j 113 69 wes » 519} 325 ie VI 64 
176 4 270 | 484 5 127 TL or i 519 | 328 aa “s 565 
179 5 3 766 | 489 5; 116 T4 sss IV 696 | 330 ‘vs vV «i557 
183 j 767 | 491 Š 55 401 Ti et vV 5401 337 aa ʻi 585 
187 » 114 | 499 i » 188] 80. » 521] 844 1. VI 56 
189 5 207 | 503 K 219 86 A 55 21 | 349 “aa j 272 
193 4 j 288 | 517 35 832 so a 1 975 | 357 eae 5 273 
198 » 180 | 523 . A 82. 93 ane Vv esö 365 ièa js 129 
201 » 212 | 525 » 162; 9 n » 128] 370 .. V 503 
208 » 871/57 ay » 223] 99. » 129) °88  .. VI 568 
206 «si = 234 | 541 ; 5 864 | 102 ae IV 405 | 391 ons s t69 
210 : » 210 | 547 ia „870| 108 .. V 66| 34 1. V 665 
213 an 870 | 551 ; 3 376 | 105 oe = 211 | 397 T VI 74: 
215 ; » 269 | 563 » #6] MO, » 697] 401 1. vV 210 
219 : » 896 | 567 ag 4&6] 06 » 411] 404 VI 586 
222 ee ng ‘875 | 571 PEN ” 454 | 121 ide ” 27 406 T 5 587 
225 4% 276 | 575 ; as 465 | 125 eee » 404 | 409 ie ” 113 
227 VI 279 | 582 f Mi 541 133 wae VI 17 415 ies 3 115 
241 ae » 98116585 ‘ae » 684! 168. VY 207' 417. » 2116 





Allahabad Law Journal, 
Tol. FIi—contd. 


Ind. Cas. 
Page Vol. Page. 
420 VI 188 
425 3 3 127 
430 ” TI 
438 p 589 
445 5 689 
451 s 692 
459 55 126 
468 5 101 
484 5 188 
496 : 3 =~ 401 
£04 » 18 
507 55 669 
512 as 38 
519 35 151 
526 . 55 809 
529 „ 223 
EAR X 162 
536 „ 832 
553 „833 
555 > 834 
560 aE 264 
567 as > 376 
579 3 674 
585 . 5 878 
587 5; 872 
59L 4 £03 
598 à Sh 205 
c02 5 70 
606 55 233 
610 y 920 
614 s 405 
618 ; 5 3¢0 
623 we VI 404 
627 53 226 
33 5 5 785 
641 : F58 
645 yo > 541 
€47 VIE 260 
649 VI 454, 
653 YII 261 
655 P 261 
6:8 VI 68! 
c6? . VII 263 
664 55 264 
687 VI 465 
675 » 464 
682 ” 609 
704 56 787 
709 VII 196 
715 VI 426 
720 „o 684 
724 y 476 
129 saa VII 286 
732 ; » 287 
725 f „288 
738 a i 289 
741 wi VI 831 
743 i VII 290 
745 NI 2 
749 A VII 291 
752 VI 890 
755 » 837 
759 » 840 
76L » 219 





(2) 


Allahabad Law Journal; 
Vol. FII — contd. 


Ind. Cas. 
Page. Vol. Page. 
716 VII 292 
778 we VI 857 
783 wa 9 841 
787 wa VII 2938 
791 rA 240 
797 VI 835 
802 in y 698 
807 we VII 68 
810 see VI 691 
813 a j 874 
815 ee ae 168 
818... » 425 
~ 821 ew VI 115 
827 Pa 98 
880. » B14: 
8338. » 160 
835 : y 2 
842 A 55 315 
847 $ VI 190 
852 VII 112 
861 z 55 156 
871 w 237 
879 ys 5; 404 
887 yi 408 
890 3 99 
893 ; 5 409 
897 3 186 
902 5 181 
907 . » 4l 
910 o n » 42 
914 iy £00 
918 » 893 
928 ; » 101 
927 f 5; 418 
932 ; » 7183 
937 A 3 503 
941 4 » 697 
945 » 902 
953 j 50 
956 ” 312 
9€0 ji 97 
963 » 885 
967 n 442 
975 i $05 
980 » 808 
983 » 889, 
984, | j 468 
991 a; 51 
993 j 910 
995 „909 
998 » 911 
1001 : » ©9926 
1011 » 231 
1019 » 194 
1022 - » 930 
1025 » 497 
1040 35 680 
1064. VIII 568 
1066 VII 477 
1070 VHI 8 
1075 j 569 
1078 VII 495 
1087 VITI 570 
1091 sae VI 374 


` Allahabad Law Journal, 
Fol. FII —concld. 





Ind. Cas. 
Page. Vol. Page. 
1093 VI 794 
1095 a VII 578 
1122 WIL 724 
1132 7 a » "T3 
1137 ias 3 549 
1143 ; » 914 
1146 .. VIII 788 
149 » 7857 
1150 a VII 50 
1152 ° u a 100 
1156 wa MIT 807 
1161... » 818 
1165 n. „ 820 
1169 » 82 
7h a » 828 
1176 » 834 
1179 ihe s 835 
1182 a 5; 836 
1184 u » 1095 
1189 ig 1096 
1191 wee 45 434. 
1194 see » 1096 
1198. » 1693 
1201 ia 5; 659 
1205 vee ” 716 


Bombay, I. L. R. Series, 


Vol. XXXIV. 
Eo ie I 14 
13 we IEE 8387. 
55 w » 478 
59 we IV 237 
65 ui » 264 
68 fe » 682 
72 II 173 
88 IIT 462 
91 IV 249 
101 „833 
106 » 255 
111 ; „ 254 
115 » T94 
121 > p» 262 
128 a » 595 
135 ea » i953 
139 „o 883 
142 „839 
154 » 842 
158 » 583 
161 » 583 
165 : » «Bes 
171 : » 880 
175 . V 866 
182 . IV 829 
189 V col 
192 II 475 
202 1V 588 
203 V 604 
220 IV 843 
232 » 872 
236 » 886 
239 7 YV 610 





Bombay, I..L, R. Series, 
Fol. XXXIV—concld. 


Ind. Cas. 
Page. Vol. Page. 
244 II 146 
250 I 159 
252 ci IV 281 
260 te A 864, 
267 one V «867 
278 sih 3 960 
287 ase n 599 
2-2 III 601 
316 a v 862 
321 i » 964 
326 ias 55 861 
327 ea $ 858 
329 fag ‘5 965 
342 654 55 860 
344 ves 5; 659 
346 sss 55 660 
349 wey 869 
354 Ms ” 967 
358 we so TEL 165 
572 «æ IV 188 
374 ves » 107 
378 wes vV 612 
385 we VI 580 
394 a Vo 854 
408 zi » 968 
411 a NI 618 
416 ve IV 2l 
420 ea 5) 130 
423 e ” 181 
427 e V 676 
455 wa VI 519 
459 me % 523 
462 « VII 446 
467 o 1¥ 108 
484 i » 1835 
486 A ” 278 
491 i 55 277 
496 eee 55 275 
502 ' VI 627 
506 » 905 
510 VII 445 
515 IV 837 
519 .« VIII 810 
533 ve IV 591 
540 we VII 455 
546 e» 45T 
553 » 459 
460 5 55 661 
564 . VIII 648 
567 VII 663 
571 é ii 663 
575 ‘ 3 940 
583 i 679 
589 ” 944. 
593 si » 983 
599 Ws 9 933 
604 asa VI 518 
618 vee V 621 
638 nae J 688 
640 VII 670 
G59. » 958 
672 e. 35 939 
G6 ooe » - (945 
686 ue » 949 


(3) 

















Bombay Law Reporter, Bombay Law Reporter, Bombay Law Reporter, Burma Law Times, 
Vol. XII. Fol. XII—contd. Tol. X1Z—concld. Vol. IU—-contd. 
Ind. Cas. Ind. Cas. Ind. Cas. Ind. Caz. 
Page. Voi. Page. | Page. Vol. Page. | Page. Vol. Page. | Page. . Vol. Page. A 
Di Qi V 594] 474 «. VI 906| 891 . VIIL 618) 39 a VII 618 
9 ou » 599] 487 .. VOI 445] 599 n » 622] 4L is » G14 
I w » 601) 491 n » 446| 90L .. 4, 623) 43 bee » 487 
16 » 610| 495 VI 785| 903 2 p, 64l 44 si » 488 
2l un » 612 Ò 504  ,,, » 787| 90 .. » 625| 45 a » 489 
27, » 618} 508 ., VILE 196| 93 ... » 631] 47 a » 4l 
34 ; » G21] 513 » 447] 930 » 184] 49 a » 443 
53 : » 633) 517 » 443 / 986... » 682] 49 Ye » ad 
C sai » 676] 520 .., » 450] 940 1. » 683] 50 we IV 1084 
102 n » 688| 521 .., » 450] 947 n „ 635] 53 m V 990 
105 oona 854] 52, » 462] 9l a, » 637] 54 IV 1029 
120 ... » 838! 541 u » 455] 956... » 639} 56 we VII 445 
122 » 859] 5839 .,, » 457 | 972 wes » Git} 59 rT » 448 
124 1.1 n 860] 545 » 9| 977 a » 645 | 60 e » 449 
126 00, » 6860] 553 » 650] 984 .., » 647] 62 pe » 450 
129 » 8011 569 » 657| 988 a » 648] 63 .. IV 1028 
130, » 862} 573 ,,, » 639] 992. » 649] 64 we V 988 
135 un » 863] 577 » 661] 997° .. VIL 549] 66 we VHT 451 
187 ; » 864} 582 .., » 663] 1005 » 782} G7 a » 162 
143 un » 866! 586 ,,, „ 663 |1015 ... » 724| 69 IV 1028 
149 a »  867| 590 » 665 | 1024 ... VIII 6511 69 we V 93l 
157 » 869] 597 4, » 669] 1029... » 747| 74 a VII 453 
l6 rn » 156| 65 » 679 | 1040 í » TO} 75 oan » 499 
169. » 9461 621 a » 184] 1044 a, » 752) 77 7 » 406 
196 n » 960] 632 a... » 240 |1055  .., » 1049| 78 si » 498 
20h e >» 964] 6383 ,,, » 287 |1058 .. » 810} 82 ue » 451 
208... > a 965} 646 » 814] 1060... » 1050} 83 i » 468 
219, » 967| 648 ,, VI 968; 1062 .., » 1051] 85 . VIL 614 
223, »  968| 656 .,, VIL 643] 1071... » 1055] 86 wa VII 978 
PIF ioe » 969] 663 ... „983 | 1075 a » 1057| 89 os » ST 
226 e + 4 970) 667 „` 934 91 we » 972 
229 bee M 971 | 66) oe n 935 92 pa » 1188 
282 ne » 972| 675 » 937 — 93 e » 1189 
234 m 5 151 | 682 a, 939 95 ane » 1191 
244 a » 549] 686 » 940 98 aa » 1194 
257 ane 5 404 | 694 ese 5 Bak, Burma Law Times, 100 Se » 1196 
207 oan » 689) 697 „o %45 Yoi. TII. 101 25 » 1197 
274 uw yy) 213| 707 » 949 103 sai » 1199 
316 » 437] 119 un » 980] 1 we IV 298 | 104 fe » 965 
34L o a VE 518 | TIT » 952] 2 a. VIII 592 | 106 ai » 967 
854, » 518 | 723 n » 955) 5 .. ILL 713 | 107 ive » 1200 
8589 » 519] 730 » 982| 6 a VIII 594 | 108 Wi » 1202 
363 a » 821) 737, » 958] 7 See IE 620 | 109 sik » 1202 
365, » 522} 750 u » 963 8 e DI 712 | 111 wat » 1204 
366 ... » 523| 762 » 966} 9 a VIII 594 | 112 she » 1205 
870 ue » 523] 766 .. .,, 967| 10 bes » 595] 113 si » 1205 
373 . » 525) 769 ,., » 968} 11 a » 596 | 115 s „ 1:03 
378 4 » 827} 780 n » 972| 13 m „597 | 117 pe „ 945 
383 ; » 529] 795 - ,., a 977! 15 a » 599 | 119 rf » 947 
386 i » 630] 80L „n 986{ 16 ve » 600 | 120 we » 949 
395 : » 2738] 81 » 990] 17 ss „ 601 | 121 3 » 99 
402 a » 272| 818 » 992] 19 ve OV «985 | 122 aa » 950 
499 » 279| 822 .,, » 957} 20 e IV 1681 |123 i » 962 
419 o » 981} 825 se » 9938} 22 or » 1087 | 124 si » 952 
425, » 269] 3l ... VII 411 | 24 w= VII 6031 181 oa » 958 
430. » 692; 887 ,., » 165| 25 «V «986 | 182 WA 960 
439 » 788| 839 . „ 166| 26 Si »  I51 | 184 ws » 961 
ddd a a 669| 844 f » 1683| 29 .. VIIL 605 |135 a „ -980 
447, oa 674| 852 uua | B80 6061186 us 991 
45b ua » 895] 860 ,,, » 179] 32 e JIL “497 | 188 ah „ 983 
457 a » 898} 863 ,,, » 180| 34 wa VIII 608- 140 24 984 
462 a » 901} 870... » 183] 36 es » 610) 141 st » 985 
466 u en 903| 881 .., » 189| 37 on » 610) 142 " n 986 





471 m m 905| 886 u 616] 38 wo 8111 148 w n 988 


(4) ; 








Burma Law Times, Calcutta, I. L. R. Series, | Calcutta, I. L. R. Series, Calcutta Law Journal, 
Vol. III— concld. Vol, XXXVII. Fol, XXXVII—concld. Vol. XI—contd. 

‘ Ind. Cas. Ind. Cas. Ind. Cas. Ind. Cas. 
Tage. Vol. Page. | Page. Vol. Page. | Page. - Vol. Page. | Page. Wol. “Page. 
146 «+ VIO 990 1 Pa I 945 | 559 eee VI 69 | 16 ee Vv 116 
147 a 99114 13 si, IV 6 | 574 ee a; 97| 19 sie » Isl 
149 oe ‘5 992; 24 ose V 555 | 578 xis 55 182 | 20 ae 39 
150 age j 994 | 27 nÈ 5 495 | 581 a ‘5 173 | 22 jas i) Lk 89 
151 sei ” 995 | 30 os III 449 | 585 se 55 172 | 26 ds Vv 182 

` 152 rs 55 996 | 44 e y 1 | 569 ia ue 159 | 29 we j 184 
153 eee 5; 996 | 49 sof V 553 | 598 . VIL FO} 84 cis II G7 
154 ie 5 997 | 52 ids A 62 | 604 oT VI 352; 39 ies y 13 

57 ao A 205 | 610 oes 5 385 | 43 ase Vv 166 

63 TE 414/613 aa VIL 792) 45 ie » « 187 

67 ah R 559 | 618 Ss VI 476 | 47 we I 522 

— 72 was vV 6655 | 623 wa VIL 814] 50 is II 861 

75 ane 11. 695 | 626 He < 875 | E6 wae 3 306 

81 ©“ II 316 | 629 toe VI 168 1 60 ae V 296 

Burma (Lower) Rulings, 91 tee Vv 29 | 634 see 55 778! 61 ai 5 298 
Vol. V. 103 eve 5 709 | 642 ia s 801 | 68 ses ï 801 

107 dah I 871 ; 649 «» VIL 876! 69 sa IIL 105 

. 122 A V 409 1672 we 5 681 | 78 pii vV 302 
148 . V  980-| 128 e| TIL 642 | 671 as; » 981.) 81 ‘as 304 
149 sa Pe F81] 171 ua V 998 | 674 ve VI 839 | 83 te IV 408 
156 vas ” 985 | 178 ak oa 406 | 680 .. VII 982! 86 see V 305 
157 bi » 9861 179 .. IUL 353 | 683 A » IR] 87 sai » 86 
160 see a: £88 | 194 Tes Vv 959 | 687 or VI 452 91 vis IV 402 
163 v= VIII 1129 | 197 ie 55 198 | 694 we is 389 | 95 La Vs 807. 
182 ise » 1141) 204 vee » 1000 | 697 ies ae 410] 98 ‘ae. ID 675 

` 184 rr 5 597 | 214 re s 135 | 703 T i 441 | 103 “és Vv 309 
189 bes 55 950 | 221 ees VI 276 | 709 See 5; 370 | 109 aes S 31 
191 aes 5 962 | 224 5 YV 1003 | 714 vee 55 473 | 111 iss ” 721 
192 ass ” 962 | 229 ie 55 404 | 723 aD i 785 | 113 iis 5; 721 
195 iat 33 965 | 236 wes ” 408 | 731 wis 3 444 | 114 ved y 722 
198 ae 5 967 | 239 wee 5 151 | 785 .. VIII 653 |; 116 iv ss 156 
199 oe 5) 967 | 250 tn IV 710 | 742 vee VI 506 | 124 te II 374 
201 sa js 969 | 259 vee VI 666 | 747 sa. 55 871 | 181 is Vv 98 
207 ii » 972) 268 `.. TW 419 | 754 sie » 416 | 186 gas » 1830 
208 Bin A 973 | 282 tee Vs 142 | 760 tee j 81 | 138 a ji 709 
2183 veto” 976 | 285 tes VI 545 | 796 see 55 587 | 140 ave % 189 
216 aa 55 978 | 287 oe V 323| 803 a g 443 | 147 ais as 163 

` 293 ate IV 713 | 812 oe VII 514 | 148 ia 55 723 

315 VI 921 | 815 si VI 796 | 150 jas I 366 

322 V 243 | 823 ali ib 605 | 155 bee! V 723 

— 331 VI’ 645 | 833 oon x 800 | 158 ii ” 141 

334 y 924 | 637 vw. VIII 654) 159 ale is 261 

4 340 oes Vv 365 | 839 ate ” 655 | 161 ne j 725 

Burma (Upper) Rulings, | 358 oes VI 877 ; 845 a is 721 | 164 ia s 727 
` 1910, Tol. L. 362 yes » 893 | 853 A » 724] 166 ae » JBL 

3 j 874 ie V 321 | 856 we VI 472 | 172 we j 549 

377 is 5 500 | 860 oe 55 636 | 182 na 45 769 

1 æ VII 4601 884 sa + 644 ; 863 T ji 534 | 189 gak 55 171 
2 wae ” 461 | 387 As VI 973 | 870 . VIL 33 | 197 ae 55 334 
4 3> 462 | 399 V 532 | 878° whe VI 782 | 202 rc I -804 

8 j 455 | 407 j 650 | 885 - ... VII 240 | 207 PA V 342 
10 VIII 464 | 412 VI 8 | 895 tee VI 874 | 209 ak ” 243 
14 NG YY 466 | 418 55 273 | 897 eee 55 813 | 216 wi j 153 
17 5; 469 | 426 ” 592 | 907 ew VIII 1142 | 217 A ” 770 
22 i » 471 | 439 s 10 | 914 B „1145 | 218 aw aen TTL 
26 5; 474 | 446 s 668 | 918 vee VIL 549 | 220 see 45 404 
28 64 475 | 449 V b65 226 waar) g 165 
30 » 477 | 461 484 — 236 Ars yy 110 
34 i 5 479 | 467 «VIE 359 243 oue 59 660 
35 uate yg 480 | 526 tee Vv 5389 Calcutta Law Journal, © | 250 wae 4 198 
+40 ii ‘y 1168 | 643 ‘Ge VI 198 Fol. XI. 254 iaa I 871 
42 c'n 1169 | 545 a IV 259 266 oe Vv 337 
50 se n 1174 | 548 sai VI 275 1 A II 660 | 270 Å. c» Tl 
-53 aw a 11176 6652 tue Vv 877. a v II 408 | 278 u n T 


s Calcutta Law Journal, 


Vol, XI--contd. 
Ind. Cas. 
Page. Vol. Pags. 
-215 . w VI 175 
281 5 Vv 639 
285 ` s 5 532 
291 ` ey 776 
297 55 323 
~- 801 55 815 
£04 -mI 419 
817 4 j 353 
335 . Vv 365 
346 ; ‘i 236 
_ 354 A VI 262 
356 A 5 264 
357 6 Vv 89 
362 f 5 146 
364 s h 565 
373 4 IIL 15 
380 y 290 
882 5; 340 
384 is Ill 21 
885 sie Vv 341 
387 A VI 279 
- 893 . IML 277 
400 si y 321 
401 ar ” 500 
406 ua 5 570 
408 a VI 548 
410 a Vv 999 
412 is VI 544 
414 Sea ‘i 545 
415 eee M 276 
ALT ves „ «B45 
418 wi V 408 
420 ie VI 546 
426 oh 55 549 
-43L oa B 552 
433 toe ” 553 
+485 i i 95 
438 Ne A 269 
4148 ‘ a 273 
449 i y 592 
454 5 ji 272 
461 5; 554 
477 563 
478° 573 
484 A an 484 
489 . 6 390 
501 3 vi 387 
“603 ee, 2a VI 69 
512 ; » 629 
513 ah A 327 
521 i 5 630 
524 i 410 
. 528 45 40 
533 » ` 508 
54l ya 125 
643 » 632 
548 7 634 
55L 4 159 
- 657 i 5 788 
560 an tan Np 669 
563° , oe V 7589 
B77 wey OTT 
< 680 WI 244 
. 688 teak 135 





Vol XI—concld. 


Page. 
591 
599 
601 
606 
612 
623 
632 
636 
639 
649 
653 
658 


( 5) 


Calcutta Law Journal, 


Ind. Cas. 

Vol. Page. 
.-- VI 478 
É 3 258 
Vv 105 
a Si 352 
s% WI 457 
ae 35 801 
vee Vv 571 
A s 648 
VI 842 
> 674 
s a 785 
was S 63 

Vol. XII, 

. VI 193 
» VI 241 
Fr VI 289 
. VIL 241 
š VI 3852 
ji 178 

55 198 

jj 182 

; 5 172 
` A 346 
. j 187 
MILI 196 
š VI 801 
; Vv 525 
si VI 848 
ase i 424 
we VI 258 
Jai VI 472 
Ae j 864 
ae is 444 
i 3 912 
és - 389 
s y 217 
© VI 249 
6 III 330 
: VI 635 
2 826 

Vv C54 

VII 80 

. VI 605 

rn 452 

VII 118 

35 789 

” 126 

” 19 

5 102 

ps 237 

” 92 
» MO 

3 648 
i: 3s 814 

VI 988 
VIL 549 
..VI 706 
n ALG 
. .VIL -198 
6 i 815 
i VI 570 
w VI 8317 


Calcutta Law Journal, 


Fol. XII—contd. 


Page. 
272 
277 
294 
303 
312 
322 
324 
328 
336 
345 
351 
357 
368 
376 
378 
385 
391 
400 
407 
410 
419 
423 
428 
434 
439 
442 
443 
445 
452 
459 
464 
468 
476 
476 
480 
483 


Ind. Cas. 
Vol. Page. 
VII “732 
3 629 
j 641 
5) 724 
ERA 55 
” 46 
"1 94 
-VIL 537 
-VIL 21 
VI 109 
> 131 
VII 166 
“9 ` 75 
VIII 785 
VI 467 
55 584 
3 141 
VII 394 
VILE 786 
VI 675 
VII 917 
VIII 783 
VIE 846 
3 892 
VIILE 790 
e,» 792 
5 793 
.VII 691 
57 765 
VIIL 41 
” 794 
Vv 524 
VIIE 796 
VII 890 
. VIIL 96 
VII 924 
VIII 28 
i 800 
j 124 
» 107 
. VI 574 
VII 436 
VIH 87 
VII 481 
» 490 
-VI 357 
-VII 622 
VIII 79 
VI 627 
” 810 
” 47 
” 277 
” 44, 
i 638 
VIII 944 
VI. 387 
VIII 896 
a) 945 
» 806 
VII 487 
VIII 1105 
-VII 700 
» H7 
492 








Calcutta Law Journal, 
Vol. XII—concld. 


Page. 
615 
618 
620 
624 
625 
638 
642 
646 
649 


Ind Cas. 
Vol. Page. ` 


VII 
VIII 
VI 


8391 
1106 
336 
1107 
1108 
627 
840 
577 
842 


Calcutta Weekly Notes, 


Tol, XIV. 


IV 
Y 

IJI 
v 


IIL 
IV 


II 


449 
20 


Calcutta Weekly Notes, 


Vol. XIV—contd. 


Page. 
231 
233 
234 
237 
244 
248 
252 
256 
259 
261. 
263 
275 
280 
282 
285 
295 
297 
298 
304 
806 
308 
310 
317 
322 
326 
330 


335 . 


339 
341 


Ind. Cas. 
Vol. Page. 


y 
IV 


158 
699 
154 
156 
182 

96 

27 
818 
113 
404. 
650 
406 
408 
409 
549 
743 
436 
298 
553 
555 


"599 


689 

15 
691 
693 
710 
306 
708 
709 

18 
710 
189 
402 
779 
781 
547 





eae ae 


Calcutta Weekly Notes, 
Vol. XIV—contd. 


Ind. Cas. 
Page. Vol. Page. 
507 Pr V 198 
512 re VI 8 
516 sai 5; 10 
521 aa i 269 


527 vee Vv 205 


532 is » 127 
“535 ike III 353 
544, us VI 271 
545 6, » 272 
552 sé II 986 
556 Ss V 342 
558 te VI 13 
560 ae vV 890 
569 i VI 278 
573 Ses V 493 
576 se » 531 
579 ah VI 47 
584 ie » 275 
586 Bes 57 95 
589 ae » 276 
591 Se V 644 


‘504 8... VIE 592 
60i V 487 


606 re 55 341 
607 ro ” 337 
611 tes VI 182 
614 ias IV 259 
617 ar V 165 
626 wae 55 650 
629 u VI 594 
632 sa Vv 776 
637 daa VI 595 
641 iot ” 279 


61 60, 64 898 
653 u yy 214 
659 a 258 


6622. gg 
666 .. 4, 668 
667... =, 669 
672 sd 
675 .... VI 670 
677 40 
68L gy ITT 
686 wg, 672 
690 2. np 674 
698 wy, BBB 
695 ...  V 648 
699... VI 34l 
703 ua p 649 
708 oo... BAB 
709 wy, 14 
70. «OB 
73. BL 
TAL NO Bh 
746°... VI 785 
752 =... «TIT 324 
759 u WI 170 
765 wy 45 
767 uw 476 
770. n 187 
TA a dk 
119, 452 
784, sue Vv 57 


786. = 670 


Calcutta Weekly Notes, 


Ird. Cas. 
Page. Vol. Page. 
788 VI 198 
794 55 788 
799 a5 801 
806 ng 473 
812 » 892 
814 yee 370 
817 rt VII 196 
823 o» IIT 1164 
825 ae VI 277 
B3L . ... VII 198 
833 Se: VI 778 
836. a P 120 
838 u. » 832 
842 X 5 981 
849 a 69 
857 i 4'0 
861 a; 762 
&65. VIL- 227 
872 ise VI 792 
874 » 43 
878° ye Ki 444 
882 ij 424 
884". 5 217 
888 VIT 241 
889 » VIL 240 
895 ; VI 207 
897 z VIE 102 
905 tee VI 605. 
911 57 874 
912 55 800 
O14 aca 5; 506 
918 3 826 
p24 VII 126 
929 aoe VI 636 
932 we VII 92 
986 6 i 257 
938> -... VI 988 
945 as 55 810 
952 a 796 
957 55 782 
962 VII 549 
967 ; KA 550 
971 ‘i 19 
974 Vv 5°9 
985 VII 648 
990 s 90 
994 5; 558 
995 5 554 
1C01 VI 386 
1005 » 1% 
1010 VII 724 
1019 VI 813 
1024 Th 508 
1081 VII 2 
1084 z 732 
1041 VI 627 
1046 VIL 735 
1049 WA 3; 790 
1053 i 380 
1057 VI 864 
1168 VIL 740 
1073 } 622 
1076 a 629 
1089 u » 980 


Vol. XIV—contd. 





Calcutta Weekly Notes, 
Vols XEV-~coneld. 


Page. 


1093 
1096 
1100 
1101 
11045 
1106 
1114 


Ind. Cas. 

Vol. *Page. 
ws .VII 979 
ine VI 804 
i VIL 214 
me oo 94 
i 164 
VI 63 
VIT 359 

Pol, XY, 

VIII 764 
» 766 
VI 138 
VIIL 123 

VII 641 
ee VII 770 
VII “475 
” 43 
» 768 
. „88L 
ji 8c6 

VIII 1 
» VIL -340 
e si 622 
VIII 828 
VII 921 
VIII 883 
5 842 
san VII 3887 
ey 4 
VI 866 
VII 890 
e.. VIII 167 
si «a 1059 
ies i 17 
we VI 154 
» VII 704. 
$ 5 627 
VIII 1061 


Madras, I. L.R. Series, 


Tol. XXXHI. | 
V 882 
IV 1059 
II 514 
II 110 
» 730 
V 695 
„III 428 
I 803 
II 624 
I 867 
II 934 
V 845 
3 1 
e» III 938 
m» 463 
» 9539 


43g 


Madras, I. L. R. Series, 
Fol. XXXIII—contd. 


Page. 
-14 
15 
18 
80 

- 82 
83 


Ind. Cas. 
Vol. Page 
111 82 

» T3 
IV 1040 
II 444 
V 44 
11 84 
1V 1057 
I 79 
Vv 881 
III 475 
IV 1064 
III 729 
„OL 
760 
A 931 

IV 1è 
III , 931 
IV 420 
JIL 930 
Y 974 
55 312 
55 200 
y 331 
5; 754 
758 
WI 741 
3 739 
» TAT 
IV 1070 
VI 988 
IV 3806 
Vv 318 
, 202 
IV 301 
Vv 740 
as 137. 
1V 1049 
» 208 
VII 696 
IV 319 
» 299 
„ 386 
,, 1083 
V .136 
IV 1083 
Vv 23 
IV 392 
Vv 143 
437 
1V 398 
» 80 
VI 288 
IV 1080 
TII 725 
Vy 145 
19 4 
VI 754 
VIIL 138 
VII 357 
ni -898 
IV 333 
eV 735 
I 543 
1y * 425 











Page. 
834 
340 
842 
356 
359 
362 
366 
371 
373 
375 
397 


| 402 


406 
410 
412- 
413 
416 
417 
423 
429 
436 
439 
446 
452 
459 
465 
467 
473 
483 
488 
492 
494 
499 
502 
511 
514 


Ct) 


l Madras, I. L. R. Series, 
Vol. XXXHI—coneld. 


Tnd. Cas. 
Vol. Page. 


83. 


Madras Law Jourz al, 


Vol, XX. 


III 
IV 
III 
Iv 


Madras Law Journal, 


Vol, XX¥—contd. 


“Page. 


102 
103 
108 
119 
120 
121 
131 
182 
134 
136 
137 
140 
141 
142 
144 
146 
151 
158 
164 
171 
182 
195 
204, 
211 
220 
230 
254 
268 
275 
281 
283 
288 


Ind. Cas. 
Vol. Page. 
y  &sl 
III 980 
IV 76 
Vv 902 
” 904 
TIL 489 
Vv 907 
A 908 
1V 90 
vV 909 
IV 1057 
$ 106 
ji 37 
. V 9li 
» 757 
» 912 
is 901 
5 151 
ï 689 
” 404 
ii 549 
ji 156 
» 640 
» 33 
» 347 
II 941 
VI 1 
vV 671 
5 280 
» 1004 
55 884 
VI 50 
IV 425 
VI 201 
y 630 
VI 667 
y 362 
56 491 
IV 398 
v 79 
” 92 
» 456 
” 794 
” 774 
j 420 
VI 198 
Vv 919 
” 84 
IV 299 
v 853 
” 924 
VI 780 
V 928 
» 927 
” 922 
VI (781 
» 7 
” 781 
” 758 
Vv 614 
ji 729 
VI 991 
IVY .302 
Vv 514 





Madras Law Journal, 


Fol. XX—contd. 


Page. 
400 
402 
407 
412 
415 
417 
421 
423 
425 
528 


432 ` 


439 
447 
458 
470 
479 
494 
498 
500 
519 
524 
526 
528 
530 
534 
535 
546 
555 
567 
568 
569 
579 
587 
591 
596 
604 
609 
614 
624 
630 
633 
638 
640 
654 
656 
657 
687 
699 
709 
716 
718 
722 
726 
728 
732 
734 
739 
743 
752 
759 
760 
764 
766 
771 


Ind. Cas, 
Vol. Page.. 


512 
738 
917 
271 
924 
125 
992 
436 
468 
32 
273 
272 
269 
279 


` 592 


Madras Law Journal, 
Vol. XX—concld. 


Ind. Cas. 
Vol. Page. 
VIL 748 
VIIE 998 
VI 439 
Vv 927 
VIM 414 
VI 240 
53 266 
m 239 
” 407 
VII 754 
VI 209 
VIIL 67 
VI 887 
VII 84l 
“VIII 195 
VI 731 
È 309 
VIII 175 
VIII 488 
VII 732 
» 648 
Es 549 
P 724 
VIII 1091 
VI 447 
T 583 
VII 414 
i VI 438 
VIII 1093 
Po 316 
VII 422 
5 418 
VI 579 
55 504 
IX 281 
; VII 3839 
i 810 
VI 746 
VII 861 
5 242 
55 811 
M 399 


Madras Law Times, 


Vol. FIL 


Vv 4 
IV 312 





( 8.) 


Madras Law Times, 
` Fol., Vii—contd. 


Ind. Cas. 
Vol, Page. 
V 618 
» 514 
» Bl4 
p 164 
ý 515 
IV 319 
vV 72 
»- 689 
” 712 
3 549 
” 404 
IV 828 
Res » 392 
«a. V 7838 
79 740 
» 740 
» 742 
5 742 
3 743 
m 744, 
IV 106 
Vv 145 
» 744 
» 1754 
55 754 
on » 1010 
ok + 756 
Ss » 756 
aes a 757 
” 758 
” 758 
” 760 
vee ” 761 
vee ” 761 
é ” 762 
» + 164 
5; 126 
” 764 
IV 420 
V (74 
jy 807 
3 809 
j 811 
n 813 
” 815 
5 776 
33 817 
» 200 
7 &20 
” 271 
IV 35 
Vv 420 
» 826 
A 827 
a 479 
» 829 
a 834 
» 831 
» 832 
4 834 
5; 291 
55 436 
i 881 
R i 882 


Madras Law Times, 
Vol. FII— contd. 


Ind. Cas. 

Page. Vol. Page. 
132 ae Vv 155 
132 o „ B84 
186 we 186 
187 Pn NG. 
181 a ye, ~ LTB 
140° 4. O B4 
143 eae 54 92 
148 aa IV 357 
151 aka y 421 
151 Wide p» 312 
154 un 5; 916 
155 its VI 1:8 
155 bes Vv 491 
157 ah » 917 
158 wy 917 
160 Wi » Bil 
161 sii » 949 
164 gy 
164 wey 921 
J65 aes js 422 
167 tas 33 
173 Wa „o 924 
174 ii » 924 
175 or 5 925 
175 dee 55 926 
176 wy 456 
177 ets 55 926 
177 e ” $27 
178 ae 9 927 
179 se ‘5 468 
180 ey 928 
181 sale »- 187 
182 ey 988 
183 or i 929 
4... 9 92 

185 ves ù $31 
186 a 55 932 
187 ia j 932 
187 a 983 
188 si ss 933 
189 is Sa 934 
189 oie ” 93-4 
190 ene n 57 
191 5 » 935 
191 on ps 985 
192 ey 986 
194 si y 916 
194 a 9837 
195 wey 937 
197 a » 939 
198 ae 35 417 
199 wa 940 
200 wey 42 
201 m » 972 
201 ain n 973 
202 mo OTA 
208. 280 
207 wey 879 
211 “4 » 862 
214 sad dy 974 
221 vee IV 1081 
222 aa VI 285 
223 oon 285 





Madras Law Times, - 
Fol. YIl—contd. 


Ind. Cas. 

Page, Vol. Page. 
224 oa VI 286 
224 A » 287 
225 my 288 
226 BE 5 288 
227 . aie si 289 
228 a 5 290 
229 a 55 290 
229 kisa IV 398 
230 yir V 490 
231 a j 437 
232 wah VI 291 
233 yake IV 383 
236 sad 5 886 
241 cia VI 600 
241 6 » 601 
244 sa „` 603 
245 < „604 
246 Ma R 599 
247 ia V J20 
247 A VI 600 
248 a Vv 76 
249 awa » 818 
253 san ” 843 ` 
258 afr 7 347 
262 wes P 56 
263 e 5 55 
264-0... ” 41 
266 aos 7 119 
206 wis 59 331 
270 or ï 339 
270 e 7 240 
271 nes 3 435 
273 wes VI 1017 
278 wee vV 615 
282 te ” 1 
286 wae VI 604 
288 zi » 605 
289 si IV 1080 
290 age Vo 127 
292 it y 129 
296 = » 2 
299 ge n .847 
304 EA VI 682 
205 uk V 797 
306 s VI 642 
306 on 7 €80 
207 = 5 681 
308 n » 400 - 
308 oi ” 681 
209 re » 663 
309 NG 9 683 
310 ag I 901 
311 an VI 684 
811 si vV Ge 
314 sia VI 51 
340 ai V 797 
340 eu ” 640 
345 ae IV 425 
349 saa V 455 
349 wis VI 265 
350 ris ” “OL 
350 sg) n 702 
351 WA 267 


852 tuu » 266- 


Co). 














“Madras Ladi? Times, | Madras Law Times, ~ | Madras Law Times, Madras Law Times, 
Val. VII —conclā. Fol. VilI—contd. . Fol. VIII —contd, Vol. VIII —contd. 

. Ind. Cas. eo, Me Ind. Cas. yee BU Ind. Cas. : Ind. Gas. 

Paga Vol. Page. | Page, ~ Vol. Page. | Page. Vol. Page. | Page. Vol, Page. 
353 a eV 414 | 47 o yI 754) 12L . ws -VI 443 | 231 oe VII 8il- 
854 a a 262| OBL wa p 785 | 121 ae V 904 | 232 w= II 438 
355 un gy 874| 52 on » 240 | 122 ia » 909 | 233 we VII 858 
362 ae ang 438| 53 as WIL 266|122 ~ .. VIL 175 | 284 ade » 698 
862 8, 488 | 53 we -VI 809| 124 ma =p I6] 235 ee o 859 
B63 uae yy B82) 54 u p 308| 124 uu. WG 2850 eu GO 
364 ua p 4661 55 wa w 807| 180 .« -VI %81} 236 “oy BIT 
365 ao VI TILJ 65, 8094181 aaa, 780 | 287 wot, 66 
866. «= 265 | 66, 1991188 kati 1 288), 309 
366 a oV 851 57 vey y 788 | 183. i 5 991 | 240 bee VII 418 
867 ue yI 242| 57 `, an 669 | 134 or a G92 | 241 we VIU 312 
369 a aV 28) 59 Tuu -y 674| 1385 e VIL TH 1242, BB 
372 sivas bel sas 57 | 60 wee yy B83 | 187 “ey +» 148 | 248 wey B16 
872 jw WI 719| 67 ae -V 91g | 189 ia 857 | 244 i „o 8317 
373 ve V 785 69 Sager “VL 201 | 141, we WE 988 | 244 we WIT 66 
376 ae aaa 87| TL mu VIL 26711450 WIT 8401845 aa -VI 889 
879 ° m y 852| 72 un NI 289 | UAT u sy 287) 245 a s 876 
379 wer NL T| 73° 2... WIL 267 | 149- AGEA a Peas 243 | 246 sen VII 818 
880 ` w -YV 858| 74 se VI 2401 154 SARE, OR jy 60 | 246 es SS 320 
882 gy M3] T7 VEE 4 Dewy, 1B 247 m BBM 
383 wa NE 760} 18 ae VI 885 |162 ... -., 145 } 247 ie 4, 855 
884, = 720 | 79 we ag 7871167 we, BBO 248 VE 419 
B85 a » 720} 80 si wa BLD | VTL ee p 174 | 248 ww. VIL 891 
885 - 4, 722) 81 we -VIL «B97 1171 > se s, 402 |249 -u -IV 1088 
886 T en 191 81 w a VE 12 | 173 e egy 821 | 249 + = WITI 867 
386, ” 7) 81 ' WII 398 ; 180 P ” 343 250 ' VII 565 
387 o y 723| 82 : » 401 | 180 ssa » 541 | 251 : » 220 
388 HR » 724| 82 „ 4017) 181 X: »  226'| 251 4 » 568 
390 os -> gy 727 | 88 i 845 | 186 ce » 537 | 251 Ais j 49 
392 on Nn 758 | 85 ‘ VI 745 | 186 See si 403 | 252 ta Vv 418 
394 s ‘V 415 | 85 vee VII 404 | 188 Sue j 269 | 258 » VEIL 108 
397 at VI 7381} 86 » YI 409 | 189 an ” 584 | 258 : ï 202 
400 a» 267| 87 ao „ 428 | 193 se n» 648 | 268 . » 697 
491 Pae Dudas 383 | 87 ' 908 | 194 “een 59 399 | 268 A 35 809 
402 ii » 427} 88 w= «VL 858 | 197 ses gy 795 | 269 » 559 
404 m V- 1004 | 89 w VIL 196/198 — » 687 | 273 wW » 724 
405 © NVI 764} 91 ue YI? 508 | 199 “Jy 917 | 276 , » 782 
407 » 199} 91 » 4 604] 199 $ » 19T] 279 » 230 
410 s » 279] 93 » 683 | 200. + sy 801 | 280 » 252 
412 : » 269 | 96 ; » 886 | 200: . » 80018281 890 
414 i » 981) 97 i; » 579 | 201. gi » 797 | 282 i » 901 
416 » 218) 97 » 502 | 201 sia » 339 | 282 » 571 
417 ©.» 278 | 98 + rey 588 | 202 wey 800 | 288 VMI $83 
419 , » 766} 99 „ 264 | 202 ee » 801 | 288 » VIL 820 
427 i » 3810] 9 wa » 250 | 208 wet yy 802 | 284 VIL 885 
428 . » 776 | 100 „ 512 | 204 ase » 841 | 284 » 287 
428 a » 1776 | 100 4 907 | 205 san ga TET | 285 - 3, 888 
429 ‘ 5 209 | 101 VI 887 | 205 oe ” 752 | 286 VIL 380 
429 » 778 | 103 » 382 | 208 ee » 422 | 286 yy 892 
430 ; „o 774 | 104 í „ 398 | 213 aie » 754 | £87 i „809 
431 6 268 | 105 A 397 | 216 oon y 457 | 287 3 810 
432 í „ 438 | 105 » 407 | 218 we VI 887 | 288 » 695 
108 » 488 | 220 u. --,, 889 | 288 » 695 

Vol. VILL. 108 „ 439 | 221 we VIL 217 | 289 we VIII 397 

110 » 447 | 221 a » 184 | 289 ie » 890 

1 . VIL 592 | 114 ; 901 | 228 oe » 8355 | 290 -, 891 
8 » 272) 114 » 902 | 222 ase » 8561 290 VIL 808 
4 4 4 50 | 115 4 » DIL |223 vis » 1783| 291 VIII 392 
6 Wé 15 | 116 867 | 224 a. i 79 | 292 VII 675 
7 . VII 189 | I17 VIL 4l4 i 226 e ay 856 | 295 VIII 893 
Wo VI 1| 117 š » 415 |228 -en 3 8581 296- VII 860“ 
22 me a B18 IIE aas » 416 | 228 -~s » 849 | 296 ws VII 397 
33 e an 2294 119 i » 416/229 - u ->p 844| 297 u ea 892 
40- w i 749 120 ct ane n 417 280. vee n 8 297 cor” NIL 86] 





Madras Law Times; 


Vol, VIII—contd. 


Page. 
298 
299 
300 
305 
309 
310 
312 
313 
314 
314 
816 
320 
321 
323 
825 
825 
826 
326 
335 
341 
841 
344 
245 
347 
€47 
349 
349 
350 
352 
352 
858 
356 
856 
357 
358 
360 
861 
362 
363 
364 
365 
367 
367 
368 
371 
372 
373 
373 
374 
375 
376 
376 
377 
377 
378 
379 
379 
380 
380 
380 
381 
384 
385 
387 


Ind. Cas. 
Vol. Page, 


VIIL 
VII 
VIIL 
VII 
VIII 
VII 


n 


3? 
VIII 
Vv 
VIII 
VIIL 
VIII 
VII 


VUI 
TT 
VII 


152 
864 
393 
743 
253 
398 
870 
861 
895 
412 
202 
298 
898 
414 
715 
901 
416 
399 
298 
164 
488 
490 
491 
492 
493 
299 
131 
299 
300 
301 
291 





( 10 


Madras Law Times, 
Fol. VItI—concld. 


Ind. Cas. 
Page. Vol. Page. 
388 we VIIL 188 
389 siy j 67 
399 on 11 427 
404. we. VITI 545 
405 ase Da 349 
407 as 821 
409 ay x 153 
412 v > 141 
416 ve VII 895 
417 we VII 157 
418 ava y 942 
418 ate 3 145 


420 ow VII 871 


424 i „853 
427 sa VII 130 
428 e. hss 943 
429 oe ” 546 
430 i 56 158 
431 sta 54 148 
432 aia » 261 
433 we 64 
“AE6 isi 55 182 
436 we VIT 897 
436 oe = VII 948 
437 à 5 668 
443 sie s 563 
443 sa » 746 
444, “ ” 306 
445 tee ” 129 
446 tes ” 152 
447 ‘ee ” 63 
447 te j 140 
448 ive i 17 
449 us % 33 
450 iis is 156 
450 vw. VIE 897 
451 VIII 156 
451 va » 178 
453 tes » + 840 
462 ave » 1088 
463 saa IX 79 
464 VIII 1089 
Madras Weekly Notes, 
` Yol. I. 
1 V 421 
al seo » 727 
4 one 55 834 
5 ace ” 831 
8 eee » 9549 
14 eos » . 729 
26 ie » 782 
30 ae ” 318 
35 és » 735 
39 one ” 347 
44 tes ” 280 
48 aes » 94 
52 asi » 797 


68 oa u 874 


) 


Madras Weekly Notes, 


Fol, I-—contd. 


Ind. Cas. 
Vol. Page. 
vee vV 640 
c 45 847 
j 851 
5 852 
wa VE 7 
tos Vv 853 
oe OO WO 51 
wey 265 
269 
i » 279 
A Vv 680 
g VI 265 
5 266 
S 981 
» 267 
» 267 
>» 268 
. „ 1017 
5 Vv 831 
ao p 202 
pei 51 919 
tee IM 301 
see Vo (271 
one VI 807 
eee ” 308 
we 809 
tee IV 1080 
ay V 974 
; VI 809 
` is 289 
: y 924 
VI 810 
NA A 
wn » 218 
Ae 1 
u Fr 754 
a » 154 
A ji 758 
» 760 
” 720 
Vv 671 
VI 740 
» 731 
» 745 
» 745 
. » 746 
o” ï 233 
. Vv 479 
VI 240 
” 239 
” 209 
” 682 
” 15 
VII 175 
Mm 176 
eee ” 176 
. Vv 33 
tas IV * 425 
: 5 386 
tee VI 579 
” 583 
vee ù 586 
we n 533 
w n 602 








Madras Weekly Notes, 


Page, 
262 
263 
1.65 
265 
266 
267 
270 
271 
272 
272 
274 
279 
280 
281 
282 
282 
285 
285 
286 
293 
297 
302 
803 
304 
309 
311 
812 
313 
316 
319 
321 
322 
324 
325 
331 
333 
333 
342 
847 
351 
354 
355 
357 
359 
366 
367 
367 
368 
369 
380 
388 
339 
390 
391 
392 
394 
395 
397 
397 
398 
399 
400 
400 
401 


Vol. I—contd. 


Ind. Cas. 
Vol. Page., 


‘VI 


503 ` 
504 
599 
600 
600 
601 
603 
604 
604 
242 
243 
400 
479 
834 
265 
592 
268 
301 
60 
153 
145 
269 
240 


Madras Weekly Notes, 


Vol. I—contd, 

Ind. Cas. 

Vol. Page. 

we VI 887 
» VIL 389 
” 178 

A 189 

me 801 
VI 991 - 

55 438 

VII 695 

5 266 

VI 427 

VII 695 

VI 512 

VIT 267 

VI 992 

» 218 

VII €97 
BOL 
808 
‘ 59 809 
‘ VI 272 
a VIL 809 
å si 800 
S ) 810 
; 5; 810 
“u 5 414 
va 4 491 
isi VI 201 
a VII 795 
ya VI 250 
soi 55 419 
swe 5 385 
wa VII 715 
asa 5 811 
ise VI 50 
; 55 764 
; „383 
. VII 860 
n VI 407 
f 121 
VILI 861 

„ 253 

VI 447 

» 988 

V- 1004 

VIL 252 

» Bl 

» 862 

» 864 

VI 229 

35 264 

Vv 615 

VII 226 

VI 199 

VII 867 

» 868 

R 870 

a 870 

Y 912 

VI . 4389 

Vv 468 

» 928 

e ” 973 

noe 924 

VII 874 





t 


Madras Weekly Notes, 


Pago. 
513 
515 
516 
517 
518 
522 
532 
540 
540 
54l 
543 
545 
546 
547 
547 
549 
550 
555 
558 
562 
563 
564 
564 
565 
566 
567 
568 
568 
571- 
574 
576 
579 
580 
583 
589 
592 
592 
592 
594 
595 
608 
12 
612 
613 
614 
616 
616 
618 
622 
623 
625 
626 
627 
628 
631 
633 
635 
637 
639 
610 
641 
642 
643 
648 


Fol, I—contd. 


Ind. Cas. 
Vol. Page. 
VII 291 
VII 896 
Vv 420 
VIII 293 
= Ve 362 
VIII 399 
P 293 
5 164 
VII 390 
VI 242 
v 937 
= 921 
» 927 
VII 901 
Vv 827 
55 456 
a 343 
» 49 
” 379 
VIII 160 
A 387 
is 298 
ý 299 
” 181 
„299 
55 300 
57 801 
Vv 917 
_ VIL 579 
ji 418 
VII 114 
VI 7 
Vv 922 
VII 748 
VII 117 
VIL 392 
VIII 144 
55 150 
» 857 
6 67 
VIL = 754 
» 217 
‘5 494 
VI 684 
VIII 162 
5 801 
„ 302 
15 302 
VIL 8 
ñ 799 
VIII 312 
33 806 
Vv 929 
VII 757 
VIII 7 
», 264 
VII 750 
VIII 364 
7 365 
3 366 
53 133 
3) 367 
VII 724 
VOI 363 


( il ) 


Madras Weekly Notes, 


Page, 
649 


Vol. I—contd. 


Ind. Cas. 
Vol. Page. 


VIII 
VIL 
VIII 


Vil 
YIII 


n 


195 
429 
732 
268 
431 
434 
164 
152 
563 
178 
330 
751 
564 
897 
565 
856 
549 
858 
567 
567 
417 
340 
698 
543 
859 
TAS 
745 
901 
746 
337 
414 
157 
753 
349 

17 
759 
721 
760 
761 
143 
157 
520 
156 


895 
“351 
145 





Madras Weekly Notes, 
-Vol. I—concld. 


Page. 
821 
821 
822 
B24 
825 
826 
827 
829 
831 
833 
834, 
835 
836 
838 
839 
841 
852 
853 
853 


Ind. Cas. 
Vol. Page. 
VIII 845 

we VIL 83% 
VIIT 1085' 
i 33 

» 130 
» 132 
» 1037 

» 943 
» 1031 
» 1099 

» 1100 

» 2101 

» BBR 
„o 84t 
» 1102 

59 736 

„ 1103 
„805 
5; 163 


Nagpur Law Reports, 
Fol, VI. 


we V 425 
wey 426 
wey 423 
wey BL 
wey 699 
sae ” 701 
wags MOS 
veg T 

» 748 


ann S 


VI 429 

vee ” 430 
. 33 431 
” 817 

» 829 


toe ” 821 


» 824 
» 9026 

» «927 
„930 

» 933 

” 937 

VIL 54l 

» 543 

» 547 

VII 274 

» 276 

» 279 

» fB 

» 28 

» 238 

» 15 

o 1u5 

» 107 
a» I9 
o MA 
ie. uggs 183 


Nagpur Law Reports, 


Page. 
161 
164 
168 

oli 
177 
180 
185 
190 


“ Vol. VI—concld. 


Ind. Cas. 
Vol. Page. 


VIII 


> D» 


Oudh Cases, 
Vol. XII. 


1124 
1125 
1127 
1146 
1179 
1181 
1184, 
1186 


| 





Page. 
206 
219 
235 
241 
243 
248 
251 
255 
260 
265 
282 
286 
289 
291 
295 
297 
302 
303 
309 
316 
332 


Oudh Cases, 
Vol. KILI —ooneld. 


VAT 


( 12 ) 


Puñjab Law Reporter, 
Vol. XI, 1910—contd. 


Ind. Cas. 
Vol. Page. 


# 


-IX 
VIII 


IX 
VII 


tee 


—, 


727 
295 
1006 
1010 
1012 
1015 
1018 
1019 
272 
614 
368 
370 
371 
872 
373 
374 
376 
377 
879 
724, 
648 
873 
874 


876 . 


TIT 
878 
879 
60 
1092 
1150 
71 
1149 


Punjab Law Reporter, 


N 


SANGANE 


Vol, XT, 1910. 


“Iv 
VI 


i 


NI 


1019 
485 
486 
812 
488 
490 
482 
483 
255 
851 
490 

1042 
946 

1024 
857 
853 
491 
492 
494 
815 
496 
497 


_ 499 


891 


No. 
25 
26 
27 
28 
29 
30 
81 
32 
33 
84 
35 
86 
37 
38 
89 
40 
41 
42 
43 


r 


Ind. Cas. 
Vol. Page. 


IV 
YII 
= 
TP 


sang 
th 
Hy 
‘599 
IV 
«III 
RIII 
‘IV 
-IIL 
«VI 


863 
222 
222 
228 
224 
1104 
224 
225 
226 
226 
227 
229 
611 
580 
229 
230 
1080 
595 
663 


- 648 


640 


231° 


232 
840 
249 
712 
983 
1384 
653 
233 
984 
715 
655 
990 
835 
808 
888 
814 
890 
809 
802 
498 
619 
382 
736 
236 
239 
659 
645 
645 
661 
664 
665 
242 
242 
213 
351 
718 
244 
245 
137 
246 


247 - 


248 





Punjab Law Reporter, 
Vol,.XI, 1910— contd. 


No. 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

118 

114 

115 

116 

117 

118 

119 

120 

121 

122 

1238 

124 

125 

126 

127 

128 

129 

130 

181 

182 

183 

184 

135 

136 

187 

138 

189 

140 

14L 

142 

143 

144 

145 

146 


| 147 


14 
14 
160 
161 
152 


Ind. 


e 
Cas. 


Vol. Page. 


VIII 
VI 


VIII 
y 


248 
623 
952 
620 
494 
495 
497 
719 
1009 
1000, 
547- 
BAT 
735 
719 
959 
956 
550 
465 
348- 
467 
470 
414 
416 
483 
484 
419 
480 
729 
495 
728 
273. 
489 
493 
“528 
710. 
715 
71t 
551: 
552 
553 
353 
554 
946 
961 
954 
555 
557 
948 
929 
936 
939 
944 
945 
994 
718 
717 
_ 1006 
1022 
1011 
1014 
1017 
1001 
558 
909 


C) 


-Punjab Law Reporter, , Punjab-Law- Reporter, | Punjab Record, Vol. XLV, | Punjab- Record, Vol. XLV, 














< Vol, XI, 1910—contd. Vol,- XI, 1910—éoneld. 1910—Civil—concld. 19LO— Criminal— 
e - . concld. s 
Ind. Cas. g Ind, Cas. : Ind. Cas. 
No. Vol. Page. | No. Vol. Page. | No. -- Vol. Page. : Ind. Cas. - 
153 ii Vv 908 | 217 we VIII 1047 i -55 -as VI 948 | No. : Vol. Page. 
154 wi WL 725) 218 a yy: 1048 | -56 we V O54 ULV 916 
155 s MIL 491 i 57 a -VIE 465| 12 os VI 618 
156 au V 232 4 4 58 vey, B48 | 19 s ia. YI 
157 MT y 235 papens 59 arer gy, = 467 | 14 ae. op 640 
158 a „ 24l < 60 wey, WO T 15 o -p 628 
159. o a BAT è a Gl. oa sy) 474] 16 ey, 982 
160 sa IN 949 | Punjab Record, .Vol, XLV, | 62 Sead. Ry 476 | 17 ae a 620 
161 w YV 20 1910—Civil. 63 a ey 4881] 18 wa ag 956 
162 eiei 806 : e 64 oa ty 4S4 19 ies ye 959 
168 Ja 804] Lo uu IV 94%) 65 wy 480] 20 ey 944 
164 IV 1025 2 Vv 282 | 66 aa yy 479 | 21 wa -VIL 491 
165 aa V 283) 8 » 2385| 67 ue ey 486 | 22 es » 498 
166 ne » 87| 4 » 241] 68 we, 489] 23 w YUE 187 
167 cn 821] 5 is » 247 | 69 gee MLL 24 cas » 250 
168 „~ IV 482 6 a IV 99| 70 a ey NON 25 a -y 382 
169 VO B27). To m V 249| 7 a >p 994| 26 e VIL 355 
170 . `> 8| 8 a op 253| 72 ar legge 7181-27 we VI 786 
171 we VII 307 9 ant E 255 | 73 TS 17 28 w= VIII 383 
172... V 830] 10 e ea 802 | 74 we NVI 719| 29 a >» 385 
173°... VI 311| 11 ase +, 804| 75 .. VIE 75| 30. +, 887 
174 iia » 806| 12 -rae =n 806 | 76 we -VI 1000| 81 MO » 389 
175 uw. WIL 827| 18 vey 808| 77 vw. VII 1006 | 32 e „` 1160 
176 . VII 312| 14 ae» 809| 78- u gy 1022] 33 wes yy «L181 
177 . -VIL 10051) 15 e p 8121 79 s > 1009| 34 s p 1166 
173.. VIL 486| 16 a p B14 | 80 ae oy 1011 g 
179 we V 992| 17 ve » 815] Bi ati » Lola Revenue. 
180 >... VI 658| 18 e p BUT] 82 aio Se MOLT . 
181 a c» TNT | 19 se p  B2L| 88 sami Hg 718 1 ne NI 719 
182 v ina TA] 20 we n 898| BA we cy T16 2 is 5; 435 
183 y 597| QL -u e» 9011 8 me VII 306| 3 wey 942 
184 Sa iy 915 | 22 aar EGS 902 | 86 wage? Sa 307 4 ar VIL 495 
185 ‘nae VI 618 | 23 wane j 887 | 87 e gy 811 5 oe VIII 391 
186 e VIIL 853} 24 “vas » 905] 88 we WIL 527 Å 
187 a. » BIB | 25 an » 908} 89 ° ., VII 312 
188 "o p 855| 26 a pa 909] GO oe oy 315 2 ia i 
189 5 317 | 27 wee Oy 910 | 91 gi = 317 —. 
190 a » 89| 28 ma ty, B90] 92 © u -p 818 
191 wo Ey 815 | 29 n y 888 | 93 ies ry 353 
192 ey: 856 | 30 ae yy 990] 9O4- ae yy 355 
19S ot, =a 250] 81 a -VI 653] 95 ae © 319 | Punjab Weekly Reporter, 
194 ... p ` 889] 32- we n» 655] 96 s e 356 Voi. V, 1910— Civil, 
195 e. p 382| 33 we 3 658] 97 y „999 Kn 
196 ae hy 885] 34 we V 597| 98 asa segi ni 1198 1 w VO 587 
197 wey 887 | 85 .. VI 663} 99 u >» 115512 w p A 
198 E , 528| 36 NG 6591 100 wa eg 156] 3 Ki „o 589 
199 -, 383| 87 è » 712) 101 wa gy) 1167| 4 vey 282 
200 VIL 355; 38 a -y 1774 | 102 Yes » 57| 5 i 3 590 
201 VIII 486 | 39. . V 992 | 108 w  » 188] 6 wey 258 
202 » 776| 40 «VI 718 | 104 see » 1160] 7 wey 255 
203 ' sa 777 | 41 š » 715 8 e IV 592 
204 aan 5 779 | 42 te gy 721 " 9 oy Vv 235 
205 BOT 48 we IV 9028 Criminal. 10 wey BAT 
206 vas -y 898 | 44 vee VI #423 ' 11 ‘aa A 597 
207 N ih 901 | 45 % 273 1 asi V 257 | 12 A 5> 835 
208 , » 902 | 46 É » 7235| 2 aas NEW, OBL Be, naa » 840 
209 ue p 905] 47 > » 729] 8 i » 1025 | 14 it » 249 
210 Si „ 910| 48 es » TA) 4 aes » 432] 15 fe » 842 
-~ 211 a VE 7183| 49 ae » 929} 5 a Vv 827 | 16 wae » 812 
212 IV 844 50 và » 946| -6 ate » 829] 17 ne » 888 
213 “ae VII 505 51 ves 5 936 7. “u 53 830 18 iii 55 Bl4 
214, vw. WII 1043 | 52 Sia 35 939 8 A 59 911; 19 ioe 55 890 
215 KK 10441 53 re » I| 9 sei » 914] 20 a , 808 
916 ki » 1045 | 54 ar » 945} 10 A „ 892| 21 aaa 5; 809 


Punjab Weekly Reporter, 
Fol. V, 1910—Civil—contd. 


Ind. Caz. 

No. Vol: Page. 
22 Fe V 815 
QB eon cs » «802 
- 24, se » BO4 
25 a a 891 
26 E »  8I7 
2 ua „ 990 
28 ae » 898 
29 ar » 902 
30 saa „ -~ 910 
3L Ds „ 901 
32 r gy 909 
33 5 Pe 887 
34 » 908 
85 » 992 
36 »  82l 
37 D ” 905 
38 „ 994 
89: „ 997 
40 : VI 642 
41 618 
42 646 
43 » 647 
44 9 n 648 
45 „649 
46 „650 
47 „65l 
48 » 658 
49 ae » 655 
50 ne » 655 
51 ; „657 
52 é » 658 
53 .„ 859 
54 ce » 661 
55 : » 663 
56 ; » 664 
57 4 » 64 
58 „ 66 
59 „ 665 
60 » T4 
61 » 988 
62 » N2 
63. » 713 
64 » ~~ 984 
65 » 715 
66 „o 734 
67 : » 986 
68" 3i 273 
69 » 729 
70 » 728 
71 » 931 
72 » 939 
73 4 „ 963 
74, 946 
75 „ 1008 
76 » 725 
T » 1005 





(H) 


Punjab Weekly Reporter, 


Vol. V, 1910—Civil—contd. (Vol. V, 1910—Civil—concld. 


Ind. Cas. 
No. Vol. Page. 
78 aE VI 1006 
79 sth » 1009 
80 n -y 1010 
81 VIL 348 
82 4 55 351 
83 $s 351 
84 i 352 
85 K 527 
86 5; 505 
87 VI 929 
88 VII 528 
89 s- 530 
90 55 474 
9L 55 484. 
92 55 470 
93 j 708 
94 55 710 
95 55 465 
96 55 711 
97 7 718 
98 j 476 
99 55 715 
100 j 483 
101 ” 467 
102 53 716 
108 é ” 717 
104 45 718 
105 ii 718 
106 . i 719 
107 » 1022 
108 » 1006 
109 N 995 
110 » 1001 
111 is 480 
112 » 1000 
113 D 994 
114 oe VI 485 
115 . VII 1009 
116 . VIE 486 
117 VII 1011 
118 VI 488 
119 VIII 812 
120 © VI 494 
121 VIII 306 
122 VII 1017 
123 VI 491 
124 „o 482 
125 ñ 490 
126 VIII 318 
127 VIL 1014 
128 VIII 353 
129 4 317 
130 3 807 
131 45 355 
182 VI 496 
1383 VIII 319 


Punjab Weekly Reporter, 


Ind, Cas. 
No. Voi. Page. 
134 sa MIT 4179 
135 ew. VII 575 
186 . VI 486 
137 . VII 576 
138 ved j 811 
139 wis 55 547 
140 ree i 812 
141 ove j 8l4 
142 a G 999 
143 Hee » 1090 
144 ae 55 222 
Criminal, 

1 toe Vv 602 

2 aoe a 611 

3 » 257 

4 ” 714 

5 » 720 

6 5 892 

7 si ‘i 830 

8 j 827 

9 53 911 
10 A 9 929 
11 tee ” 991 
12 sis R 914 
13 vee VI +618 
14 tee » 620 
15 aes 55 623 
16 ae Vv 915 
17 TA VI 64 
18 is 626 
19 ane > 639 
20 s 35 640 
21 n 585 
22 o p 138 
23 37 952 
24 55 955 
25 5; 957 
26 3 964 
27 si 717 
28 5 960 
29 VIL 854 
30 VI 944 
31 VII 355 
82 VI 956 
33 VIIL 494 
34 VI £59 
5 VIII 199 
86 . 55 193 
37 x a 249 
38 H 250 
39 VI 483 
40 VIII 256 
4l VI 490 
42 . VII 257 








Punjab Weekly Reporter, 
Fol, V, 1910—Criminal— 
concid, ě + 


Ind. Cas. 
No. Vol. Page. 
43 VIIL 815 
44 e » 887 
45 ies 3 383 


a 


Sind Law Reporter, 


Vol. ILL. 
200 : VI 847 
203 ai » 848 
208 Bh » 851 
218 a p BBE 
221 ‘as S 857 
223 ne. p 879 
224 sad » 880 
228 7 » sal 
237 H » 8-6 
229 way BB7 
Tol. IV. 

1 i VILI 583 

2 a is 584 
10 Ay » 588 
14 » 590 
17 f » 591 
18 » 592 
20 . „598 
26 » 595 
34 we n 600 
35 vey 600 
37 AT! 4 601 
38 ens AS 601 
42, oe ” 603 
44 ais 3 604 
47 “ae j 606 
49 aa 606 
52 a. VIII 202 
53 ihe 8 203 
55 ave 7 23 
65 nae T 208 
67 iaa 4 209 
77 on 5; 214 
80 5i » 216 
82 zi „216 
86 „218 
83 jj 897 
147 » 924 
149 » 925 
152 i 826 
159 9 929 
161 me » 930 
174, ee » 936 
180 ae n 929 
184 ‘ie » 941 





1910. 








VOLUME VIII. 








CALCUTTA HIGH COURT. 
Civit Rote No. 2859 or 1910. 
August 31, 1910. ' 

Tresent :—Mr. Justice Mookerjee and 


Mr. Justice Teunon. 
BANKU BEHARY DEY AXD OTHERS 
— Praintirrs— PETITIONERS 

versus . 
HARENDRA NATH MUKHERJER 
— Derenpant—Oppositn PARIY. ` 

Receiver—Party—When Receiver is a necessary party 
—Suit against Receiver—-Perm issionof Court, whether 
condition precedent. 

Where property in the hands of a Receiver is in- 
tended to be affected by the result of the litigation, 
the Receiver is aproper and necessary party to the 
suit. 

Jatindra Nath Chowdhri v. Sarfaraz Miah, 6 Ind. 
Cas. 214; 14 C. W. N. 653, followed. 

Diller v. Ram Ranjan Chakravarti, 10 C. 1014, 
Charted Bank v. Haris Chunder Neogy, 50. W. N. 
xv and Kumar Suttya Suttya Ghosal v. Rani Golap 
‘Moni Debi, 5 O.W. N. 27, distinguished. 

The consent of the Court to an action against a 
Receiver appointed by the Court, is not a condition 
precedent to the right of the party to sue, and the 
omission can be rectified by a subsequent application 
for leave to continue an action brought without such 
permission. 

Pramatha Nath Gangooly v. Khetra Nath Banerjee, 
82 ©. 270; 9 0. W. N. 247, dissented from. 

Where, therefore, a suit has been brought against a 
Receiver without the permission of the Court ap- 
pointing him, is is open to the Court in which the 
suit has been brought to allow the plaintiff an op- 
portunity to obtain the necessary leave and then to 
€ontinue the suit. ms 

Rule against the order of the Small Cause 
Court Judge of Sealdah, dated April 8, 1908. 

Babu Debendra Nath -Ghosh, for the Peti- 
tionets. 

Babu Satish Chandra Mukherjee, for the 
Opposite Party. 

Judgment,—tThe petitioners com- 
menced a suit in the Small Cause Court at 
Sealdsh for recovery of money alleged to be 
due on account of the price of jute sold by them 


to one Debendra Nath Mukerjee. Debendra 
died intestate on the 16th July 1907 after 
the close of the transaction on which the 
claim is founded. Shortly after his death on 
the 9th December 1907, a suit was commenced 
by his eldest son Harendra Nath for parti- 
tion of the family properties. On the 4th 
December 1908, Harendra was appointed 
Receiver of the subject-matter of the litiga- 
tion and subsequently took possession of all 
the assets left by his father. The plaintiffs, 
therefore, prayed for a decree for Rs. 684 
against the estate of Debendra Nath, in the 
hands of the Receiver, and joined as parties 
defendants to the suit, Harendra Nath the 
Receiver, as also the other sons of Debendra 
Nath. The Receiver defendant resisted the 
claim, inter alía, on. the ground that he as 
Receiver couldnot have been sued without 
the leave of the Court by which he was ap- 
pointed. The other sons contended that 
they were not personally liable, and admit- 
tedly no part of the assets was in their hands. 
The learned Small Cause Court Judge held 
that a personal decree could not be made 
against any of the defendants, inasmuch as 
upon the allegation in the plaint, the claim, 
if well-founded, was enforceable only against 
the assets of Debendra Nath; and as these 
assets were in the hands of the Receiver, the 
only decree possible would be against him, 
but as leave bad not been obtained from the 
Court by which the Receiver had been appoint- 
ed, the suit could not proceed against him, 
In this view, the learned Judge dismissed the 
suit. The plaintiffs now invite us to dis- 
charge this decree and to direct a re-trial of 
the suit. 

It has been argued in support of the rule, 


first, that it was not necessary for the plain- 
tiffs to sue the Receiver at all, because what 
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they really seek is a personal decree against 
the defendants, and, secondly, that if it was 
necessary for the plaintiffs to sue the Receiver 
and to obtain leave of the Court in that be- 
half, the suit ought not to have been dismiss- 
ed, but opportunity should have been afford- 
ed to the plaintiffs toenable them to obtain 
necessary sanction from the Court by which 
the Receiver was appointed. 


In so far as the first of these contentions is 
concerned, it is, in our opinion, obviously un- 
founded. The plaintiffs have framed their 
plaint so as to make the Receiver a necessary 
party tothe suit. Their allegation is that 
the money which they seek to recover is due 
from the estate of Debendra Nath, and the 
prayer in the plaint is to the effect that a 
decree may be made against the assets of 
Debendra Nath which are now admittedly in 
the hands of the Receiver. Consequently the 
Receiver is a necessary party to the suit. 
The learned Vakil for the petitioners placed 
reliance upon the cases of Miller v. Ram 
Ranjan Ohakravarti (1), Chartered Bank v. 
Haris Chander Neogy (2) and Kumar Suttya 
Suttya Ghosal v. Rani Golap Moni Debi 
(3), to show thatthe Receiver is nota neces- 
sary party to a suit of this character. 
But the cases upon which reliance is placed 
are clearly distinguishable. The test to be 
applied to determine whether the Receiver 
is or is not a necessary party to a litigation 
was laid down by this Court in the case 
of Jatindra Nath Chowdhuri v. Sarfaraz Miah 
(d). That test is this: Where property in 
the hands of a Receiver is intended to be 
affected by the result of the litigation, 
the Receiver is a proper and necessary party 
to such a suit, because although the appoint- 
ment of the receiver does not of itself debar 
the creditor of the person over whose estate 
the receiver has been appointed from suing 
for his claim, yet if the object of the suit is 
to interfere with the possession of the Re- 
ceiver or the jurisdiction of the Court ap- 
pointing the Receiver, leave of the Court 
must be obtained and the Receiver made a 
party tothe suit. Now as we have already 
explained, the frame of the plaint in the 
case before us shows that the only relief 
claimed by the plaintiffs is sought against the 

(1) 10 ©. 1014, 

(2) 5 C. W. N. xv. 

(3) 5 C. W. N. 27. 
(4) 6 Ind. Cas. 214 14C, W, N. 653. 
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assets of Debendra Nath in the hands of the 
Receiver. Consequently the Receiver is #@ueces- 
sary party to the suit and the plaint was pro- 
perly framed. Thefirst contention, therefore, 
fails. 

In so far as the second contention of the 
petitioners is concerned, it is clearly well- 
founded and must prevail. The learned 
Vakil for the Receiver has contended, upon the 
authority of a decision of this Court in the 
case of Pramatha Nath Gangcoly v. Khetra 
Nath Banerjee (5), that the consent of the 
Court toan action againsta Receiver appointed 
by the Court, is a condition precedent to the 
tight of the party to sue and the omission 
cannot be rectified by a subsequent applica- 
tion for leave to continue an action brought 
without such permission. After careful con- 
sideration of the decision on which reliance 
has been placed, we regret we are unable to 
follow it as well-founded on principle. There 
is no statutory provision which renders it 
necessary fora litigant to obtain permission 
of the Court by which the Receiver has been 
appointed previous to the institution of the 
suit against him. No doubt, if such a litigant 
makes an attemptto disturb the possession 
of the Receiver, he may be guilty of contempt 
of Court and may thus render himself liable to 
be dealt with summarily. It may also be con- 
ceded that if such a suit has been brought, the 
Court in which the suit has been instituted, 
will not permit the plaintiff to harass the 
Receiver till permission of the Court by which 
the Receiver was appointed has been obtained. 
But we are unable to appreciate upon what 
intelligible principle the position can be de- 
fended that because the suit has been insti- 
tuted without leave previously obtained, it 
must necessarily be dismissed, and that it is 
not open tothe Court to stay proceedings in 
the suit with a view to enable the plaintiff to 
obtain leave of the Court to proceed with the 
suit against the Receiver. Mr. Justice Bodilly, 
who decided the case of Pramatha Nath Gan- 
gooly v. Khetra Nath Banerjee (5), observed 
that no authority had been cited to him to 
show that the suit might be brought without 
leave previously obtained. Possibly, this 
absence of authority may be attributed to 
the fact that the suggestion had never before 
been made that it is not open to the party, 
who has instituted a suit ewithout leave of 


the Court, to proceed with it after leave has 
(5) 82 C.270; 9 C. W. N. 247. 
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been obtained. The only case in which this 
question appears to have been directly raised 
is Hirshfield v. Kalisker (6). There a suit 
had been instituted against a Receiver with- 
out leave previously obtained. The objection 
was taken that the suit could not proceed. 
The plaintiff thereupon asked for permission 
to obtain leave and prayed that an oppor- 
tunity might be given to him by stay of pro- 
ceedings in the suit. It was held that al- 
though the suit had been commenced without 
leave, the remedy was either a stay of pro- 
ceedings onthe part of the plaintiff or to 
punish him for contempt of Court, or both, 
but not to dismiss the suit, and that it was 
open to the Court, upon application by the 
plaintiff, to allow him an opportunity to ob- 
tain the necessary leave and then to continue 
the suit. We donot refer to this decision as 
an authority binding in any way upon this 
Court, but the case clearly indicates that the 
view which we take has been previously adopt- 
ed as well-founded on legal principle, [see 
also Barton v. Barbour(7), where the Supreme 
Court of the United States was divided in 
opinion upon the question whether failure to 
secure leave of Court to sue a Receiver is a mere 
irregularity or a defect which affects the juris- 
diction of the Court]. The Court below, there- 
fore, in the case before us, ought not to have 
dismissed the suit, but should have stayed 
the proceedings for areasonable time in order 
to enable the plaintiffs to apply to the Court 
by which the Receiver was appointed for 
leave to proceed with the suit against him. 

_ The result is that this Rule is made abso- 
lute and the order of dismissul discharged. 
The case will be remitted to the Small Cause 
Coavt in order that he may allow an oppor- 
tunity to the plaintiffs to obtain the necessary 
leave. The costs of this Rule will be costs in 
the suit. We assess the hearing fee at two 
gold mohurs. 

Rule made absolute. 


(6) (1894) 30 Now York Supplement 1027. 
(7) (1881) 104 U. 5. 126; 26 Law. Ed, 672. 
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CALCUTTA HIGH COURT. 
Miscenraneous CIWL Arrear No. 127 or 1910. 
August 26, 1910. 

Present:—Mr. Justice Mookerji and 
Mr. Justice Teunon. 
BHADRESWAR GOLOI AND OTHERS— 
JUDGMENT- DEBTORS—A PPELLANTS 
versus 
BISHNU CHARAN SEN AND O0THERS— 
AUCTION-PURCHASERS—RESPON DENTS. 

Sale—Application for setting aside—Fraud—Second 
appeal, whether competent—Chinge in law—Civil Proce- 
dure Code (Act XIV of 1882), s, 244—Civil Procedure 
Code (Act F of 1908), ss. 2, 47, 104 sub-s, (2), 154, O. 
XXI, rr. 90, 92—Application for setting aside sale on 
ground of fraud placed on same footing with those made 
on ground of irregularity, as regards appeal. 

In December 1908, an application for setting aside 
a sale was made by the judgment-debtor on the 
ground of material irregularity and fraud. The first 
Court granted the application and set aside the sale 
in August 1909. On appeal, the lower appellate 
Court allowed the appeal and rejected the application. 
The judgment-debtor then preferred a second appeal 
and contended that as the application was made 
under the Code of 1882, it fell under section 244 of 
the Code and a second appeal was compotent: 

Held, that the order of the first Court having been 
made when the Code of 1908 had come into opera- 
tion, the order should be treated as one made under 
O. XXI, Rule 92 sub-rule (1); that the application 
must have been treated by the first Court as one 
under rule 90 which has effected a material alteration 
in the law and had placed cases in which a salo was 
impeached on the ground of fraud on the same footing 
as cases in which the sale was impeached on the ground 
of material irregularity; and that under section 104 
sub-section (2) a second appeal was incompetent. 

Appeal from the order of the District 
Judge of Hooghly, dated January 24, 1910, 
reversing that of the Munsif of Howrah, dated 
August 23, 1909. 

Babu Harendra Krishua Mookerjee, for the 
Appellant. 


Judgment.—tThis is an appeal against 
an order refusing to set aside an execution 
sale. The sale was- held in execution of a 
rent decree on the 15th August 1908. Onthe 
23rd December 1908, an application was 
made by a person who claimed to be the 
transferee of a portion of tbe holding to set 
aside the sale on the ground of material 
irregularity in publishing and conducting it 
and also on the ground that the sale had been 
brought about by fraud. On the 28rd August 
1909, the Court of first instance granted 
this application and set aside the sale. On 
the 24th January 1910, the learned District 
Judge made the order now under consider- 
ation by which he allowed the appeal and 
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dismissed the application for reversal of the 
sale. Itis clear that no appeal lies to this 
Court against the appellate order of the 
District Judge. But the learned Vakil for 
the appellant has suggested that as the 
application was made on the 23rd December 
1908, when the Code of 1882 was in force, 
under sections 244and 311 of that Code, the 
appellant is entitled to prefer an appeal to 
this Court against the appellate order of ‘the 
District Judge. In our opinion, there is no 
foundation for this contention. The order of 
the Court of first instance was made after 
the Code of 1908 had come into operation. 
The order, therefore, must be treated as one 


made under Order XXT, Rule 92, sub-rule 


(1). The application must have been treated 
by the original Court as one under Rule 90 
which has effected a material alteration in the 
law and has placed cises in which a sale is 
impeached on the gronnd of fraud on the 
same footing as cases in which the sale is 
impeached on the ground of material irregu- 
larity. If, therefore, the order was made 
under Rule 92, section 104, of the Code read 
with Order XXUI, Rale 1, clause, (7) allowed 
an appeal to the Court of the District Judge: 
but under section 104, sub-section (2), no 
appeal is allowed from the order passed in 
appeal, Itis also clear that section 155 is 
of no assistance to the appellant. That sec- 
tion only saves a right of appeal which had 
accrued to a party at thecommencement of the 
new Code. Section 2 is equally ineffectual, 
because it excludes from the definision of 
‘decree’ any adjudication under section +7 
from which an appeal lies as an appeal from 
an order. The result, therefore, is that this 
appeal must be dismissed on the ground 
that no appeal is allowed by law. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Misce,tansous Crvtn APPHAL No. 24 
or 1909. 

August 24, 1910. 

Present: —Myr. Justice Mookerjee aud 
Mr. Justice Teunon. 
BENODE LAL BANDOPADHYA AND 
OTHERS — Pro formu. DEFENDANT3— 
APPELLANTS 
NONSNS 
SRIKRISTO CHUCKERBUTTY AND 
OVNENS—PLainiifprs— RESPONDENTS. 
Lecrece— Crider directing distribution of sale proceeds 
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between several morigagees, if decree—Civil Procedure 
Code (Act ¥ of 1908),ss. 2 cl. (2), 47 (1)—pistribution 
of sale proceeds between prior mortgagees—Interest to 
run till date of confirmation—Transfer of Property Act 
(IV of 1882), ss. 83, 84. 

An order directing the distribution of sale pro- 
ceeds between the first mortgagee and the second 
mortgages, who were made parties to a suit by 
tho third mortgagee to enforce his security, is 
an order within the scope of section 47, sub-sec- 
tion (1), of the Civil Procedure Code of 1909 and 
is, therefore, a decree within section 2, sub-section 
(2), and is appealable as such. 

Iu directing the distribution of the sale pro- 
ceeds, the Court should proceed upon ithe as- 
sumption that each of the prior encnmbrancers 
was entitled to interest at the contract rate up 
to the date of the confirmation of the sale, which 
was the earliest date on which money became 
really available for distribution amongst the different 
mortgagees. ii 

Appeal from the order of the Sib-Judge 
of Murshidabad, dated March 5, 1909. 

Babu Tarak Chandra Chakravarti, forthe 
Appellants. 

Babus Bipin Behart Ghosh, Hemendra Nath 
Sen, Karunamoy Bose and Haradhone Nag, for 
the Respondents, 

Judgment.—tThis appeal is directed 
against an order for distribution of sale 
proceeds between the first mortgagee and 
the second mortgagee, who were made parties 
to a suit by the third mortgazyea to enforca 
his security. 

It appears that the mortgagor, Harish 
Chandra Tewari, executed a mortgage on the 
15th December 1894 in favour of one Kali 
Krishna Choudhari, now represented by the 
executors to his estate who were made the 
second, third and fourth defendants in the 
mortgage suit. The mortgagor executed a 
second mortgage in favour of the fifth de- 
fendant on the 12th June 1896 and a third 
mortgage in favour of the plaintiff on the 
lith July 1899. He appears to have 
executed other mortgages subsequently in 
favour of the sixth and seventh defendants. 

The plaintiff third mortgagee sued to 
enforce his security and joined as party 
defendants not only the mortgagor but alsc 
the two prior and the two puisne encum- 
brancers. On the 16th March 1906, the 
prior mortgagees cousented to an order for 
sale of the mortgaged properties free of al: 
encumbrances. The Court thereupon passed 
the following order :— 

“That the suit be depreed with costs 
bearing interest, at 6 per cent. per annnm 
that the defendaut do get three months 
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grace to pay off to the plaintiff or to the 
Court the principal and interest due on the 


mortgage with costs as above ordered, that. 


on default the mortgaged property No. I 
(in which the third mortgagee alone was 
interested) be sold first, that in the case of 
balance remaining due, the mortgaged pro- 
perty No. IE ke sold free from encumbrances 
and the sale proceeds be applied, first to 
the “mortgage amount due to the defendants 
Nos. 4 to 4, then to the defendant No. 5, 
and then to the balance due to the plain- 
tiff, and lastly to the defendants Nos. 6 and 
7.” The decree as originally drawn up was 
not in accordance with this judgment, but 
it was subsequently amended and brought 
into conformity with it. The period of grace 
expired and neither the mortgagor nor the 
puisne mortgagees paid anything. Jixecu- 
tion was, therefore, taken out by the decree- 
holder third mortgagee, and the property 
çommon to the various mortgagees was sold 
on the 22nd September 1908. One-fourth 
of the purchase money was deposited by 
the purchaser on that date and the balance 
was paid into Court on the 30th Septem- 
ber 1908. On the 30th October 1908, the 
judgment-debtor made an application to 
set aside tho sale. The result was that 
the time of the Conrt was occupied up to 
the 23rd January 1909, with the considera- 
tion of the question of the validity of the 
sale. On that date the application for 
reversal of the sale was rejected, and the 
sale was confirmed. Shortly after, on the 
5th March 1509, the Court proceeded to 
determine how the sale proceeds, which 
were insufficient to satisfy in full the claims 
of both the first and second mortgagees, 
were tobe applied. The controversy between 
them related to the point of time up to 
which interest as stipulated in their res- 
pective mortgages was to run according to 
the contrach rates. The Subordinate Judge 
held that the interest was to be calculated 
upon each of these securities up to the 
date of the sale, and he distributed the 
proceeds on this basis. The first mortgagee 
has now appealed to this Court, and on his 
behalf it bas been contended that the order 
of the Court below is erroneous inasmuch 
as interest ought to have been allowed on 
his security up ip the date of the confirma- 
tion of the sale. 7 

A preliminary objection has heen taken 
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to the competency of the appeal on the 
ground that the order is not a decree within 
the meaning of section 2 of the Civil Pro- 
cedure Code of 1908 and is consequently not 
appealable. In our opinion, there is no 
force in this contention. The order is clearly 
one within the scope of section 47, sub- 
section 1, of the Civil Procedure Code of 
1908. The question raised is one which 
arises between the parties of the suit, in 
which the decree was passed. Italso relates 
to the satisfaction of the decree, hecause 
the decree directs the sale proceeds to be 
applied in the first instance to discharge 
the debt due to the first mortgagee, then 
to the second mortgagee and the balance to 
be applied to the satisfaction of the debt 
due to the plaintiff, the third mortgagee. 
Consequently the question is clearly one 
between the parties to the suit and relates 
to the satisfaction of the decree. The 
order is, therefore, a decree within the 
meaning of section 2 of the Code, and is 
appealable as such. 

The question, we are invited to determine, 
relates to the date up to which interest at 
the contract rate can be claimed by the 
first and second mortgagees. Is it the date 
of sale as held by the Subordinate Judge, 
or the date of the confirmation of sale as 
contended by the first mortgagee, or the 
date of the payment of the purchase-money 
into the Court as argued by the second 
mortgagee, or the date fixed in the decree 
for the re-payment of the mortgage money 
due .to the plaintiff third mortgagee, as 
suggested by the mortgagor? Of these four 
possible alternatives, obviously the date 
accepted by the Subordinate Judge cannot 
be supported. On the date of the sale, the 
whole of the purchase-money, which was 
to be distributed between the different mort- 
gagees, was not. available for the purpose. 
Consequently the date of sale cannot be 
regarded as the date up to which interest 
should run upon the prior security. The 
real point in controversy between the parties 
is, whether the date should be that on which 
the whole purchase-money was brought into 
the Court by the purchaser or the date 
of the confirmation of sale. In oar Opinion, 
it is the latter date which ought to be 
accepted as the time up to which interest 
mus run uponveach of the senior Securities, 
It has been argued on behalf of the second 
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mortgagee that the sale proceeds became avail- 
. Able for distribution amongst the mortgagees 
as soon as the purchase-money was paid 
into Court by the purchaser, and in support 
of this view, reliance has been placed upon the 
eases of Jogendro Nath Sircar v. Gobind 
Chunder Addi (1) and Hafez Mahommed Ali 
Khan v. Damodar Pramanick (2). Neither 
of these decisions, however, is ofany real 
assistance to the second mortgagee. The 
ease of Jogendro Nath Sirear v. Gobind 
Chunder Addi (1), shows that although it 
may be open to the Court to distribute 
the sale proceeds amongst the different 
claimants, befora the sale has been con- 
firmed, it is, by no meaus, obligatory upon 
the Court to do so. In our opinion, an 
order for distribution onght not ordinarily 
to be made before the confirmation of the 
sale, At any rate, the first mortgagee cannot 
be called upon to demand distribution of the 
sale proceeds before the sale has been con- 
firmed. The case of Hafez Mahommed Ali 
Khan v. Damodar Pramanick (2), also does 
not support the contention of the second 
mortgagee. That case merely shows that the 
deposit is not available for distribution in 
any event before the whole of the money 
has been brought into Court; it does 
not affirm the doctrine that the deposit is 
available as a matter of course for distri- 
bution before the order for confirmation has 
been made. The true principle, which ought 
to guide the Court in this matter, is, we 
think, to be found in section 84 of the 
Transfer of Property Act. Under that section 
when the mortgagor or other person entitled 
to redeem has tendered or deposited in 
Conrt under section 83 the amount remain- 
ing due on the mortgage, interest on the 
principal money ceases from the date of the 
tender or as soon as the mortgagor or such 
other person as aforesaid has done all 
that has to be done by him to enable the 
mortgagee to take such amount ont of Conrt, 
as the case may be. In other words, interest 
upon mortgage debt does not cease to 
run till the mortgagor has rendered it pos- 
sible for the mortgagee to take the money 
out of Court. The offect of the sale in 
the case before us was, no doubt, to make 
the money available for distribution amongst 
the different mortgagees in the event of 


(1) 12 ©. 252. 
(2) 180. 242, 
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the ultimate confirmation of the sale. But 
the mortgagor, shortly after the sale, applied 
for reversal of the sale on the ground of 
irregularity and fraud. By his own conduet, 
he challenged the validity of the saleand 
thus made it practically impossible for the 
prior encumbrancer to ask for a distri- 
bution of the sale proceeds, till those 
proceedings had terminated. In substance, 
if the sum realised by the sale be treated 
ag the property of the judgment-debtor 
which he tendered to the prior encumbran- 
cers in satisfaction of their dues, the tender 
was entirely of a conditional character. The 
prior encumbrancers could not be expected, 
in these circumstances, to take the money, 
from the risk of being called upon to refund 
the sum to the purchaser as soon as the 
sale was reversed ab the instance of the 
mortgagor. In our opinion, the Court below 
ought to have directed the distribution of 
the sale proceeds on the assumption that 
each of the prior encumbrancers was entitled 
to interest at the contract rate up to 
the date of the confirmation of the sale, 
which was the earliest date on which money 
became really available for distribution 
amongst the different mortgagees. 

We have not yetreferred to the sugges- 
tion uf the mortgagor that interest at the 
contract rate upon the senior securities shonld 
cease on the date fixed in the decree for 
re-payment by the mortgagor of the sum 
due to the plaintiff, third mortgagee, because 
this contention is, in our opinion, clearly 
unfounded. Reference was made by the 
learned Wakil for the mortgagor to the form 
of the decree given in Appendix D, form 
No. 8 of the Civil Procedure Code of 1908. 
That decree is essentially different from the 
decree drawn up inthis case. The leading 
feature of that decree is that one period 
of redemption is fixed for the plaintiff 
mortgagee as wellas the prior encumbrancers 
joined as parties to the suit. In the case 
before us, the decree fixed the period of 
redemption for the plaintiff, third mortgagee 
alone. It did not determine the amount 
due to the prior encumbrancers, nor did it 
define the period within which the mortgagor 
must satisfy their claims. Consequently the 
decree could not be deemed to transform 
the contractual obligations, in favour of the 
prior encumbrancers ipto judgment-debts. 
The result was that when the sale proceeds 
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realised at the execution sale became avail- 
able, the prior encambrancers could take 
the amount due to each of thom on the 
footing of their respective mortgages which 
were in no way affected by the decree made 
in favour of the plaintiff mortgagee. 

The result is that this appeal is allowed 
and the order of the Court below varied. 
An account must be taken by the Subordinate 
Judge on the footing of the directions given 
in this judgment. Any amount which has 
been paid in excess of what was legitimately 
available to the secoud mortgagee must be 
refunded by him to the first mortgagee. 
The first mortgagee is entitled to the costs 
of this appeal from the second morteagee, 
We assess the hearing fee at two gold 
mohurs, 


Appeal allowed. 





MADRAS HIGH COURT. 

Civtt Reviston Petition No. 436 or 1910. 
September 20, 1910. 
Present:— Mr. Justice Munro and 
Mr. Justice Krishnaswamy <Aiyer. 
BELLARY PRESS Co. LTD., BY rut 
AGENT MATHURA DASS—PRRITIONER 


VETSUS 
K.VENKATA RAO AND OTHERS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 24, O. 
XXXIX, R. 2, el. (3)—Application to District Munsif for 
disobedience ofad interim injunetion —Transfer of ap- 
plication by District Judge—Jurisdiction—Extent of 
powers of transfer under s, 24—Notice of transfer 
to party. 

An interlocntory application pending before the 
District Munsif to punish the defendant for dis- 
obedience of an ad interim injunction granted by the 
Munsif cannot be transferred from his file to 
the file of sme other Court by the District Judge 
or the High Coart, 

Section 24 of the Civil Procedure Code does not ap- 
ply to such cases, 

When the District Judge transfers a case under 
section 24, on the applicazion of a party, he should, be- 
fore passing the order of transfer, give notice to the 
opposite party. 

If, however, the applicant invites the District 
Judge to transfer the case of his own motion and 
the Judge orders the transfer without giving notice 
to the opposite party, the order of transfer is not 
liable to be set aside onthe mere ground of want 
of notice, the irregularity not being material, but only 
a defect of form. 

Paramananda Doss v. Mahabeer Dossji, 20 M. 378, 
referred to, 


‘ Petition®under secbion 115 of Act V of 
1908, praying *the High Court to revise the 
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Order of the District Court of Bellary, dated 
the 14th day of July, 1910, in O. P. No. 179 
of 1910 (O. S. No. 155 of 1910) on the file of 
the District Munsif’s Court of Bellary. 

Judgment. —tThis is an application 
under section 115 of the Code of Civil Pro- 
cedure to revise the order of transfer made 
by the District Judge of Bellary in O. S. Nos. 
155 and 78 of 1910 and of interlocutory 
applications Nos. 486, 588 and 612 of 1910 
on the file of the District Munsif of Bellary. 
We think there is no ground for interfering 
with the order of transfer as regards Suits Nos. 
155 and 78 and Applications Nos. 486 and 
612. Itis argued that the order was bad 
inasmuch as no notice was given to the plain- 
tiff as required by section 24. That section 
empowers the District Court to make a 
transfer on the application of a party after 
notice to all or of its own motion without 
such notice. The order in these cases was 
made on the application of the defendant. 
Notice to all parties should have been given 
by the District Judge before making the 
order. Not giving the notice, we may, there- 
fore, assume, was an irregularity. We should 
have been inclined to regard it also as a 
matérial irregularity, justifying our inter- 
ference under section 115 but for the fact 
that the District Judge had power to make 
the transfer by hisown motion without notice 
and his attention was specially called to that 
provision and he was invited to make the 
order in the exercise of that power. The 
irregularity is a mere defect of form and we 
are not, therefore, prepared to interfere. The 
petition, so faras if is against the order 
of transfer of O. S. Nos. 155 and 78 of 1910 
and interlocutory applications Nos. 486 and 
612 of 1910, is dismissed. 

With reference, however, to the order 
transferring interlocutory application No. 539 
of 1910, the matter stands on a different foot- 
ing. That was an application to the District 
Munsif under claused, rule2,of Order XX XIX, 
to punish the defendant for disobedience of 
the ad interm injunction granted by the 
District Munsif under that clause. The Court 
granting the injunction has power to attach 
the property of the person guilty of dis- 
obedience or to detain him in the civil 
prison. The language of this clause giving 
the power to the Court granting the injunc- 
tion isa modification of clause 3 of section 
493 of the old Code, It must be presumed 
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that the change was intentional. The power 
to transfer under section 24 is, no doubt, very 
wide, But sub-clause 2 of clause (B) of 
sub-section 1 of section 24 authorises a trans- 
fer to subordinate Courts competent to try or 
dispose of the suit, appeal or other proceed- 
ing. If the application under Order XXXIX, 
Rule 2, clause 3, can only be- made to the 
Court granting the injunction, it follows that 
that application must be dealt with by that 
Court and the Court to which itis transferred 
would not be: competent to try or dispose 
of the same. We must, therefore, hold that 
the transfer of the interlocutory application 
No. 588 was bad. Itis true that clause 3, 
Rule 2, of Order XX XIX is only an enabling 
provision conferring an authority on the 
Court granting the injunction and does not 
preclude an application to the Court to 
which a suit is transferred subsequent to the 
ad interim injunction from dealing with any 
disobedience of it. Indeed the ad ¢nterim in- 
junction would probably be enforceable under 
section 36 read with Rule 32 of Order XXI 
by the Bellary Subordinate Judge’s Court to 
which the suit has been transferred. But that 
is a very different thing from the power con- 
ferred by clause 3 of Rule 2 of Order KXXXIX 
on the Court granting the injunction. It was 
held under section 257A of the old Code 
by this Court [Paramananda Das v. Mahabeer 
Dossji (1)], that the only Court which could 
sanction an agreement falling under that 
section was the Court which passed the 
decree. It could hardly be contended that 
the District Court could transfer an applica- 
tion for sanction under that section to 
another Court. Order XLVII, like section 623 
of the old Code, anthorises an application to 
review to the Court which passed the decree 
or order. It seems to us that such an 
application cannot be transferred by the 
District Court or the High Court to any 
other Court. These are cases which appear 
to be analogous to the application under 
clause 3 of Rule 2 of Order XX XIX. We must 
set aside the order of the District Judge 
transferring interlocutory application No. 538 
of 1910 from the file of the District Munsif 
of Bellary. We make no order as to costs. 


Order set aside. 


(1) 20 M, 878, 
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ALLAHABAD HIGH COURT. 
Frest CIVIL APPEAL FRON ORDER No. 131 
or 1909. . 
: July 28, 1910. 
Present:—Sir George Knox, Kr., Judge and 
Mr. Justice Griffirs 
GAJRAJ LAL— AppLicant—-APPRELANT 
VEVSUS 
RAMDIN LAL—Opposire Parry— 


RESPONDEKT. 

Civil Procedure Code(Act V of 1908}, ss. 104 (f), 154 
—Arbitration award— Application to file the award re- 
fused—A ppeal—Retrospective effect of Civil Procedure 
affecting right to appeal. 

Section 154 of the Code of Civil Procedure, 1908, 
does not affect any fright of appeal, which shall 
have acerned to a party before ithe new Code came 
into force and is present at the commencement of the 
new Code. 

Before the passing of the new Code of Civil Pro- 
cedure, 1908, an application was made to have an 
award of arbitrators filed in Court. The Court re- 
fused the application subsequent to the passing of 
the Code: 

Held, that inasmuch as there was no provision 
in tho old Code of 1882 entitling an appeal against 
an order refusing an application “to fle an award, 
no appeal lay inthe case. Section 104 of the new 
Code, having no retrospective effect, would not apply. 

Hurosundari Debi v. Bhagohari Das Manji, 13 C. 
86; Salghuri v. Mujidan, 15 C. 107; Phillips v. Eyre, G 
Q. B. 1 at p. 23; ; 10 B. and S. 1004; 40 L. J. Q. B. 28; 
22 L. T. 869, Nama bin Aba v. Sheku bin Anda, 32 
B. 337; 10 Bom. L. R. 330, relied upon. 

First appeal from an order of the Sub- 
ordinate Judge of Jaunpur, dated the 18th of 


June 1909. 


Mr. J. N. Chaudhri, for the Appallan’. 
Mr. Ahmad Karim, for the Respondent. 


Judgment,—Gajraj Lal applicant, here 
appellant, and Ram Din Lal, respondent here, 
had a dispute regarding the division of cer- 
tain family property. They agreed inier se 
on the 2nd of July 1907 to refer the dispnte 
to arbitration. The arbitrators decided the 
matter referred to them and pronounced their 
award on the 17th of July 1908. That award, 
as it happened, was in favour of Gajraj Lal, 
the appellant. On the 19th of September 
1908, Gajraj Lal presented an application 
asking that the award might be filed and 
made arule of Court. Onthe 18th of June 
1909, the Subordinate Judge refused the ap- 
plication. Between the 19th of September 
1908 and the 18th of June 1909, the pre- 
sent Code of Civil Procedure came into 
force and it is owing to the changes made ` 
by the present Code in the fermer Code 
that the difficulties, with which this appeal 
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is concerned, have arisen. It had been 
held in several cases under the Code of 


Civil Procedure now repealed that that 
Code granted no appeal to a higher tribunal 
from an order refusing an application to have 
an award made a rule of Code. The present 
Code. [vide section 104 cl. (4)] grants an 
appeal from such an order. Taking advan- 
tage of section 104 cl. (A, Gajraj Lal 
has filed the present appeal. Upon the 
appeal coming here for hearing, the respond- 
ent raised a preliminary objection to the 
effect that no appeal lay from the order 
of the Subordinate Judge dated the 18th of 
June 1909. The contention of the respond- 
ent is that as the proceedings, out of which 
the order of the 18th of June 1909 arose, 
were instituted under the former Uode of 
Civil Procedure, nothing contained in the 
present Code can affect those proceedings 
and he claims the benefit of the finality which 
the former Code of Civil Procedure gave toa 
refusal by a Court to grant an application to 
file an award. In support of his contention 
the learned Advocate for the respondent drew 
our attention to  Hurosundait Debi v. 
Bhogohart Das Manji (1) and also to Satghurt 
v. Mujidan (2). 

Those cases, undoubtedly, support his con- 
tention. The learned Advocate for the ap- 
pellant, in answer to the objection raised, 
contends that the present Code in express 
terms saves from the provisions of the 
former Code any right of appeal which shall 
have accrued toa party at the commence- 
ment of the Code. This contention he bases 
upon section 154 of the present Code. Re- 
garding the cases cited by .the other side, 
his answer to them is that they were cases 
decided under the provisions of Act No. I 
of 1868 and that the language contained 
in Act No. X of 1897 which has replaced 
Act No. I of 1868 on the Statute Book 
is very different from the language con- 
tained in Act No. I of 1868. Regarding 
the first ground, víz, that section 154 
sanctions the filing of the present appeal, 
we think that the obvious meaning of section 
154 is that nothing iu the Code shall affect 
any right of appeal which shall have accrued 
to a party before the new Code came into 
force and is present at the commencement of 
the new Code. This appears to be the pro- 
per interpre®ation of the section and accord- 


(1) 18 C. 86, ° (2) 15 0. 107. 
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ing to that interpretation, section 104 would, 
in no way, help the present appellant. No 
right of appeal had accrued to him before 
the Code came into force. In a recent case, 
this Court had to consider the difference in 
the language contained in the two Statutes, 
Act II of 1868 and Act X of 1897. We see 
no reason to differ from the interpretation 
therein laid down. We followed in that case 
the principle laid down in Phillips v. Fyre 
(3) and held that “the Court will not ascribe 
retrospective force to new laws affecting 
rights, unless by express words or necessary 
implication it appears that such was the inten- 
tion of the legislature.” We find nothing in 
the new Code of Civil Procedure further than 
what was pointed ont to us as evidencing 
any intention’on the part of the legislature 
to depart from this principle of law. A 
similar view to that, which we have taken 
here, was taken by the Bombay High Court 
in Nana bin Aba v. Sheku bin Anda (4). 
The preliminary objection prevails and we 
hold that no appeal lies under the circum- 
stances. We dismiss theappeal with costs 
including pleaders’ fees in this Court on the 
higher scale. 


Appeal dismissed. 


(3) L. R. 6 Q. B. Lat p. 23; 10 B. and S. 1004; 40 
L. J. Q. B 28; 22 L. T. 869. 
(4) 32 B. 337; 10 Bom. L. R. 330. 


ALLAHABAD HIGH COURT. 
SEGOND Civin AppEaL NO. 715 or 1909. 
May £1, 1910. 

Present:—Mr. Justice Karamat Husain. 
GOKUL MISIR AND OTAERS—DEFENDANTS 
—ÅPPELLANTS 
versus 
Mirza BANDE ALI BEG—P tatnrive— 
RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 18, 
43—Res judicata—Suit for permanent injunction— 
Second suit for possession barred—Cause of action—Ob- 
ject of res judicata—Swit for declaration. 

A suit by an owner, out of possession, for a per- 
manent injunction against the defendant, who holds 
the property in dispute adversely to him, bars a 
subsequent suit for possession on the same cause 
of action. 

Akbar Khan v. Turaban, 5 A. L. J. 640; A. W. N. 
(1908) 252; 4 M. L. T. 444; Ram Sewak Singh v. 
Nakched Singh, 4A. 261: Darbo v, Kesho Rat, 2 A. 356, 
distinguished, 


10 Ti INDIAN CASES. 


GOKUL MISIR V. BANDE ALI BEG. 


Tulshi Ram v. Ganga Ram, 1A..252; Kamala Kamini 
Debi v. Loke Nath Kur, 8 C. 528; Mohan Lal v. Bilaso, 
14 Ae 512; Kalidhun Chuttopadhya v. Shibnath Chucker- 
butty, 8 C. 483, referred to. 


The object of the rule of ves judicata is always’ 


put upon two grounds:—(1) the public policy that 
there should be anend of litigation; (2) the hard- 
ship on the individual that he should be vexed twico 
for the same cause. 

Lockyer v. Ferryman, 2 A.C. 519, referred to. 

Tho expression cause of action means infringement 
of some right by some one which entitles the owner 
of the right to seek the assistance of the Court. 

Section 43 of the Code of Civil Procedure, 1882, 
must apply to the facts as found by the Court and 
not to facts as alleged in the plaint. 

Nathu v. Budhan, 18 B. 587, approved of. 

Jibunti Nath Khan v. Shib Nath Chuckerbutty, 8 
C. 819; Bfonoo Singh v. Anand Singh Mondo, 12 C. 
291, referred to. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 27th 
of May, 1909. 

Mr. Surendra Nath Sen, for the Appellants. 

Mr. Ghulam Mujtaba- (with him Mr 
Muhammad Ishaq), for the Respondent. 

Judgment. —Thesuit out of which this 
appeal arose was for possession on the basis 
of ownership and for damages. The plea 
in defence, which I have to consider in this 
appeal, is that a previous suit between the 
parties bars the present suit under sections 
13 and 43 of the Code of Civil Procedure of 
1882. The facts of the previous suit (No. 
124 of 1907) are as follows:—One Bande 
Ali brought an action against Gokul and 
others on the allegation that he was the 
owner in possession of 5/16th share as 
purchaser from the heirs of one Bakas, that 
the defendants had appropriated the fruit 
and the trees. The relief sought by the 
plaintiff was a permanent injunction restrain- 
ing the defendants Nos. 1 to 4 from cutting 
down the trees of the grove and for recovery 
of Rs. 34-5-9 as the value of his share of 
fruit in 1803 Fasli and of certain trees 
appropriated by them. The pleas of the 
defendant in that suit titer alia were that 
the grove had been in possession of Baha-ud- 
din and the defendants as mortgagees from 
him under the mortgage-deed of Ist of 
September 1898 for upwards of 12 years, 
before the institution of the suit and that 
the suit was barred by limitation, The 


issues framed by the Court of first instance 
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the, suit barred by the time ? 

(2) Was the suit barred by section 42 of 
the Specific Relief Act ? 

3) What were the rights and interests of 
the plaintiff’s vendor on the date of the sale- 
deed of the 14th and 17th of July 1905 
and what rights did the plaintiff acquire 
by his purchase ? 

(4) What damages was the plaintiff entitled 
to? On the second issue the first Court 
found that the plaintiff was not in pos- 
session, that he ought to have claimed 
possession and that his suit was barred by 
section 42 of the Specific Relief Act. On 
the first and third issues that Court found 
that the title of the defendants had not 
ripened into ownership by adverse possession 
and that the plaintiff was owner of 5/16th 
share in the Bagh. On the fourth issue 
it found' that in consequence of the agree- 
ment between the parties, the amount of 
damages was Rs. 15. On the above findings, 
the first Court dismissed the claim for in- 
junction and decreed it for damages. The 
judgment of the learned Munsif shows that 
he treated the suit as one for declaration 
of title under section 42 of the Specific 
Relief Act. Both parties appealed. The 
appeal of the defendants was decreed while 
that of the plaintiff was dismissed. The 
lower appellate Court in its judgment ob- 
serves: “Ib seems to me that that the mort- 
gagee is undoubtedly in possession. The 
settlement entry of Gokul’s name was made 
on the basis of possession. There is no 
evidence on the plaintiff’s part that he is in 
possession. The mortgagee’s witnesses prove 
possession. It is absurd to plead that the 
plaintiff was put into ‘possession notwith- 
standing the order of the Revenue Court. 
It is an elementary rule of law that without 
possession a man cannot complain of tres- 
pass or forcible invasion of his right of 
possession. ‘The cases, in which the plaintiff 
is out of possession and seeks an injunction 
to restrain acts by the person in possession 
who claims by title adverse to him, are 
excepted from the operation of section 
54 of the Specific Relief Act (Page 402 
Collett on Specific Relief, third edition). 
It is not shown that irreparable mischief 
will be done to the grove which cannot be 
compensated by damages. The prayer for 
injunction, therefore, was rightly dismissed 
by the Munsif.” The learned District Judge 
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at the end of his judgment sas: 
6plaintiff) was referred to a separ 
for possession. He should claim dat 
also in that suit.” 

The plaintiff on the 13th of June 1908 
brought the suit out of which this appeal 
arose. The reliefs sought in the present 
suit are the following :—(a) a decree for 
the establishment of the right of possession 
jointly with the defendants over 5/16th 
share of the grove—(b) Rs. 123-7-0 on 
account of the produce of the grove for 1314 
and 1315 Faslis. One of the pleas in defence 
was that the suit was barred by the pro- 
visions of the sections 13 and 43 of the 
Code of Civil Procedura. The Court of 
firss instance came to the conclusion that 
the cause of action in the two suits being 
the same the suié was barred but it did 
nob specify whether il was barred under 
section 13 or section 43. The plaintiff ap- 
pealed to the lower appellate Court which 
reversed the decree of the Court of first 
jastance and gave the plaintiff a decree for 
possession of 5/16th of the grove and 
Rs. 31 as damages and costs. The learned 
District Judge relied on the following ral- 
ings :—Kakaji Ranji v. Bapuji Madhav Rao 
(1); Morun Lall v. Bilaso (2); Jibunti Nath 
Khan v. Shib Narain Chukerbutty (3); Ram 
Sewak Singh v. Nakched Singh (4) and Akbar 
Khan v. Turaban (5). 

The defendants have preferred a second 
appeal to this Court and it is argued by 
their learned Vakil that the prasent suit 
is barred by the provisions of Order IT 
Rule 2 and Explanation IV of section 1] 
of the new Code of Civil Procedure. As 
the case is governed by the Code of 1282 
his contention in substance is that the suit 
to barred by section 13, Hxplanation IT and 
section 43 of the Code of Civil Procedure 
of 1882. In order to see whether section 13, 
Explanation II or section 43 of the Code of 
Civil Procedure, 1882, bars the present suit, 
the following introductory remarks are ne- 
cessary: 

“Tha objesh of the rale of res judicata,” 
obs:rves Lord Blackburn, “is always put 


upon two grounds, the one, public policy 
(1) 8 B. H. O. R. A.C. 208, 
(2) 14 A. 512 
SS 8 ©. 819. 
Gl ) 4 AP 261. 
(5) 5 A. L. Ja 640; A. W. N. (1908) 2529; AM, L T, 


444. 
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YA be an end of litigation, 
hardship on the individual 
be vexed twice for the same, 

mse” = Lockyer v. Ferryman (6), 

Out of the two grounds vexation to a de- 
fendané more than once is the only ground 
on which Explanation 11 of section 13 and 
section 43 of the Code of Civil Procedure 
rest. Both of them are enacted in his 
interests and save him from the repetition 
of vexation on a single cause of action. 

- The expression “ cause of action ” is some- 
times used in the sense of some infringement 
by the defendant which furnishes an im- 
mediate cause of action to the plaintiff. At 
others, ibis used in the sense of infringe- 
ment together with the right infringed. The 
latter sense is wider of the two anda Full 
Bench of this Court has held that the cause 
of action in section 43 is used in the 
wider sense [Muri v. Bhola Ram (7)]. 
That ruling is binding on me _ but 
all the respect due to the learned 
Juges, I cannot help thinking that the 
expréssion simply means some infringe- 
ment of some right by some one which 
entitles the owner of the right to seek the 
assistance of the Court. When ib is used 
to denote the entire group of facts which 
the plaintiff has to prove to have the judg- 
ment of the Court in his favour, it denstes 
the elements of success and not the cause 
of action. The concepts of “infringement” 
“eause of action” and“ relief,” are close- 
ly connected with one another. The one 
and the same act which is an infringement 
is also the entire cause of action or a 
component element thereof and the relief 





is the restoration of the owner of the right 


to the position in which he was before the 
infringement and if that be impossible, to 
compensate him for the loss. In this con- 
nection 1 deem it my duty to observe that 
the words and group of words used in 
expressing the legal concept ought to be 
used in only one sense and that each legal 
concept ought to be expressed by one word 
or group of words. The practice of vaguely 
expressing one concept by several terms 
or using one term in more than one sense 


‘is afruitful source of the multiplicity of 


suits and of the moral 


the first magnitude. Fk 
me 
(6) (1897) 2°A. C, 5M oS* 
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The cause of action, according -to some 
rulings, must be sought for within the 
four corners of the plaint; [Jibtuni . Nath 
“Khan vy. Shib Nath Chakerbutty (3); Monoo 
Singh Monda v. Anand Singh Monda (8)}. 
But in Nathu v. Budhan |(9), the Court 
expressed an opinion obiter that section 43 
must be applied as if the facts had been 
as found by the Court and not alleged in 
the plaint. This view, with due respect 

_ to the learned Judges who take a different 
view, is, in my judgment, sound. If the 
determination of a cause of action is to 
depend upon the allegations made by the 
plaintiff in the plaint with a complete dis- 
regard to the pleas in defence and to the 
findings of the Court on the pleadings of 

' the parties, matters are left to the 
sweet will of the plaintiff who can invent 
as many causes of action as suit his fancy 
and can drag a helpless defendant into 
Court many times for one single cause of 
action in spite of the provisions of section 
43. This will tend to increase the mul- 
tiplicity- of suits and give a handle to the 
malice of unscrupulous plaintiffs against 
innocent defendants. Further if the parties 
to a suit be not agreed as to the cause 
of action, it is the function of the 
Court to find what the -cause of action 
is and the bare allegations in the 
plaint cannot be sufficient for determining 
it. The allegation in the plaint may estop 
the plaintiff from averring differently but 
they cannot furnish a sufficient basis for the 
determination of a cause of action. Again 
to set the machinery of the law in 
motion is a very serious matter and a plain- 
tiff, who intends to seek the assistance of 
a Court, is under the obligation of exer- 
cising a reasonable care to find out what 
the real cause of his action is and what is 
the relief to which he is entitled. If 
without doing so he rushes into Court, he 
does’ so at his’ own risk. The defendant is 
also a party to the suit and to give pre- 
ference to the allegations in the plaint over 
the pleas in defence in determining the cause 
of action in a particular suit is not con- 
sonant with justice. One of the elements of 
Explanation II is that the cause of action 
in the two suits must be the same. [fit 
js not the same, the omission of a ground 


(8) 12 C. 291. 
(9) 18 B. 597 at p. 542.. 
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of attack. or defence cannot take glace: 
Another element is that the ground muse 
be. such as could help success or failure in 
the previous suit. A third element is that 
it must have been known to the party who 
could advance it [Manik Bat Jivaraj 
v. Vir Chand Ramachandra (10)] inas- 
much as a party could not be barred 
from raising a ground which was not 
known to him, The element of the 
doctrine of res judicata, that the matter 
must be heard and finally decided, is no 
element of Explanation II; for adjudication 
upon a ground which has been omitted is 
The bar created by HExplana- 
tion II rests on the omission by a party 
and not on adjudication by a competent 
Court. This is foundéd on the Maxim 
“ Nemo debet bis terami pro una ek eudem 
causa” and not upon “ interest rei publices 
ub sit finis litium.” It has a close affinity 
to estoppel and has no connection with 
res judicata. The absence of adjudication on 
the omitted ground is conclusive to show 
that the matter cannot be res judicata. But 
as the rule of res judicata is treated by 
the English lawyers asa branch of the law 
of estoppel and as the practical results are 
the same whether the explanation finds a 
place under. res judicata or under estoppel, 
much regard has not been paid to assign 
a proper place to it. As the omission has 
been dealt with under the rule of res judicata, 
the Courts have tried to explain how it 
can come under that rule. In Hari Narain 
Brahmin v. Ganpat Rao Daji (11), the mat- 
ter is said to be constructively in issue :— 
“The law of. res judicata is contained in 
section 13 of Act X of 1877 but the matter 
in issue in the present suit was obviously 
not heard and finally decided by the 
Poona Court unless it can be said to have 
been constructively in issue in the former 
suit under Explanations I and II of sec- 
tion 18.” In some cases the opportunity 
of obtaining a decision is deemed tantamount 
to actual decision :—“ If the parties have 
had an opportunity of controverting, that 
is the same thing as if the matter has been 
actually controverted and actually decided.” 
[Newington v. Levy (12) per Martin, B., citing 

(10) 9 Bom. L. B. 1020. 

(11) 7 B. 272. 

(12) L. R. 6 C. P. 180 at p. 189; 40 L. J. Ô. P. 29; 
23 L, T. 594; 19 W. R. 473. s 
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Greathead v- Bromley (13), Langmeal v. 

„Maple (14); see also per Blackburn, Newing- 
ton v. Levy (12); Rakhal Das Singh v. Hera 
Motee Dasses (15).] 

The point that for the application of 
Explanation JI a final decision of the omitted 
ground is not necessary has been noticed 
by Sharaf-ud-Din and Coxe, JJ. in Molim 
Chandra Sarkar v. Anil Bandhu (16); and 
no reasonable doubt in the soundness of 
this view is possible; but itis strange to find 
that according to some cases, IVoomesh Maztra 
v. Baroola Das Maitra (17) and Kailash 
Mandal v. Baroda Sundari Dasi (18), the 
question ought and cannot be treated as res 
judicata under Explanation I] unless there is 
a judicial determination express or implied 
on the matter not put directly. 

Section 43 like Explanation II deals with 
an omission and is basedon the maxim which 
prohibits vexing a defendant more than once 
for one cause. It bars a subsequent suit for a 
portion of the relief which is omitted in the 
previous suit on the same cause of action. 
The omitted portion of the relief is termed, 
in second paragraph of section 43 of Act 
XIV of 1882, a “portion of his claim” and in 
the third paragraph it is termed a “remedy.” 
If the term relief be taken in its widest 
sense, that is, the “thing” or the “object of 
right? or “the compensation therefor” to 
which the plaintiff on the happening of a 
specific cause of action is entitled, the 
“portion of his claim,” and the “remedy,” 
both become sub-classes of “the portion of the 
relief” and the distinction between the two 
sub-classes turns out to be physical. When his 
claim, that is, the thing claimed is of a 
homogeneous character, such as, money or 
tangible property, the omitted portion of the 
relief is spoken of as “any portion of his 
claim”, when the relief consists of several 
component reliefs, such as, a simple money 
decree and a mortgage decree the omitted 
portion of the relief isspoken ofasa remedy.” 

The points of agreement between Explana- 
tion II and section 43 are that both deal with 
an omission, that the cause of action under 
both must, in the two cases, be the same and 


that the bar in both is to avoid repeated 
(18) 7 T. R. 455; 4 R. R. 490. 
(14) 18 C. B. N. S. 255. 
(15) 22 W. R. 282. - í 
(16) 13 ¢: W. N. 518; 9 C. L. J. 362; 5 M. L. T. 247; 
` 1 Jnd. Cas, 66. ' 
(17) 26 C, 1% 
(18) 24 C. 711, 
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vexation to the defendant and is due to the 
omission of the party and not to adjudication 
by the Court. 

The points of difference between them are’ 
that the omission under Explanation II is 
the omission of a ground of attack or defence 
in respect of the relief, while under section 
43 it is the omission of a portion of the 
relief itself, that the omission under the 
former may be either by the plaintiff or by 
the defendant but that under the latter it 
must always be by the plaintiff, 

A suit for a declaration is very distinct 
from a suit for permanent injunction. The 
former is brought under section 42 and the 
latter under section 54 of the Specific Relief 
Act. In a suit for declaration the plaintiff 
may or may not be in possession of the 
property in respect of which a declaration 
is sought. Ina suit for a permanent injunc- 
tion, the plaintiff must be in possession of tho 
property in respect of which the permanent 
injunction is sought. A plaintiff ont of 
possession may sue for a temporary injunction 
bat that is very different from a permanent 
one. In the former a mera declaration can be 
made and in the latter the defendant is 
restrained from some infringement and hence 
the former decree is unfit to be executed. A 
permanent injunction is a remedy or relief 
against the defendant, while a declaration is 
a mere declaration: “I can understand an 
injunction being a relief”, Marst v. Keith 
(19); but I do not understand how a decree 
which declares a right merely and gives no 
relief can be termed a remedy. [Kaly Dhun 
Chuttopadhye v. Sheb Nath Chuttapudhy(20) |. 

In a declaratory suit possession may bea 
consequential relief but in a suit for perma- 
nentinjunction possession can never be a 
consequential relief. Hence possession as a 
relief may be added to a declaration as a 
relief but it cannot be added as a relief to a 
permanent injunction. If “tho declaration 
of title to a property,” “the possession of it” 
and “the permanent injunction to restrain 
from doing some irreparable damage to it,” 
be deemed to be one chain of reliefs, dec- 
laration will represent the first link, posses- 
sion the second and injunction the third. In 
other words, declaration will precede posses- 
sion and injunction will follow. 


It follows that a dispossessed owner ought 

(19) Draw & Sim. 342; 80 L. J. Ch. 127; 6 Jur, 
Us. s.) 1182; 3 L. T. 498; 9 W. R. 115. 

(20) 8 C,-483, 
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to sue for possession and ought nob to sue 
first fon the declaration of title and next for 
e Possession inasmuch as the law is “that a 
plaintif will not be allowed to make two 
litigations when the whole matter can be 
disposed of in a single suit. Kali Dhun 
Chuttopadhya v. Shibuath Chuttapadhy (2)). 
The case law, however, is that a previous suit 
for a declaration of title is no bar to a sub- 
sequent suit for possession. The way in which 
this has come to pass is not only interest- 
ing but of material help in deciding the case 
before me. I, therefore, set ont its history, 

The Courts of Equity in England were at 
one time different from the Courts of Common 
Law and, therefore, a declaration was first 
obtained from the Equity Courts and then 
a suit for consequential relief was instituted 

“in the Common Law Courts. 

“Now ina country where there are different 
Courts administering different portions of 
the substantive law, it may be quite possible 
that aright may have to be established in 
one Court before a consequential relief can 
be had in another Court” In re Kali Dhun 
Chuttapadhya (20). Owing to the separation 
of the two sets of Courts, the rule that a 
Civil Court may make a declaratory decree 
without consequential relief, was first 
enacted in a statutory form in the 15 and 
16 Victoria, Chap. 86, section 50. That 
section was re-enacted in India for the old 
Supreme Court in section 29 of Act VI of 
1854. It was then re-produced in the same 
form in section 15 of the old Code of Civil 
Procedure(Act VIII of 1859). “No suit shall 
be open to objection on the ground that a 
merely declaratory decree or order is sought 
thereby and it shall be lawful for a Civil 
Court to make binding declarations of right 
without granting consequential relief.” 
[Kali Dhun Chattopadhya v. Shibnath Chutto- 
padhy (20)]. Section 42 of the Specific Relief 
Act, which came inio force on the lst of 
May 1877, materially altered the law on 
this subject. The last paragraph of that 
section is in these terms: ‘Provided that 
no ‘Court shall make any such declaration 
where the plaintiff being able to seek further 
relief than a mere declaration of title omits 
to do so.” The above history of the legisla- 
tion on the subject shows that a Civil Court 
under section 15 of Act VIII of 1859 had 
power of “making binding declarations of 
right without granting consequential relief” 
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and that that power was taken away by the 
proviso to section 42 of the Specific Relieb 
Act. The former section in terms confers 
that power and the latter puts an end to 
it. There is nothing in either of the two 
sections to throw any light on the fate ofa 
subsequent suit for a consequential relief. 

In Kalidhun Chuttop:dhya v. Shibnath 
Chuttapadhy (20), there areobservations which 
go to show that such a suit would but for 
section 15 be barred: “If section 7 stood 
alone, unqualified by any other provision ia 
the law, it would, indeed, be very difficult to 
contend that the present suit is not barred. 
It is obvious that the plaintiffs’ real object 
in the first suit was to obtain an agcount 
from the defendant and that the declaratory 
decree, with which they were then content, 
was only a means to effect that end. Ib would 
seem, therefore, impossible to say, that in 
suing for that decree, they sued for their 
whole claim in respect of their cause of 
action. But then it is contended that section 15 
of the Code is intended to modify section 7 
aml removes any difficulty which the plaintiffs 
might otherwise have had in enforcing their 
present claim.....,............ Ib seems to me 
that this contention is well-founded. I think 
that section 15 is intended to modify the 
provisions of section 7, and the present case is 
just one of those to which the section is intend- 
edtoapply. This was evidently the view taken 
by the Allahabad High Court in Tulshi Ram 
v. Ganga Ram (21) and I entirely agree 
with that decision.” 

A reasonable inference from the above 
remarks is that after the repeal of section 15 
of Act VIII of 1859 by section 42 of the 
Specific Relief Act, a subsequent suit for 
consequential relief would be barred by the 
principle of section 7 of Act VIII of 1859, 
which was re-enacted with an enlarged scope 
in seclion 43 of Act X of 1877 and of Act 
XIV of 1882. Such, however, is not the case 
law. Jibuntt Nath Khan v. Chukerbutty (3), 
which was a case under Act X of 1877, lays 
down: “Where a previous suit for a declara- 
tion of title and confirmation of possession of 
certain land has been dismissed onthe ground 
that the plaintiff was not in possession at the 
time of the suit a suit on the same title for 
recovery of possession is not barred under sec- 
tion 43 of the Code of Civil Procedyre.” The | 


rule is based on the following reagoning:— On 
(21) 1 A. 252, 
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the whole we are of opinion that there has 
beets no splitting of remedies in this case 
within the meaning of section 43 of the new 
Code of Civil Procedure and that this suit 
is not barred in consequence’. With due re- 
spect to the learned Judges, I find myself un- 
able to hold that there is no splitting of re- 
medies. If a consequential relief is not 
a portion of the relief (using that term 
in ils widest sense) to which a plaintiff is 
entitled, a sum of one hundred rupees 
is also not a portion of five hundred rupees. 
This case entirely ignores the observations of 
Garth, C.J.,in Kali Dhun Chuttopadhya v. 
Shibnath (20) and the express provisions of 
section 43 of Act X of 1877, which raise a bar 
by the omission of “any portion of his claim,” 
as well as of a remedy,” and it is exceedingly 
difficult to contend that a consequential relief 
is not a remedy which is open to a plaintiff 
to seek. This case is followed in Kamala 
Kamini Debi v. Loke Nath Kur (22). 

The learned Judges note that the point 
decided in Kalidhun’s case (20) “cannot arise 
under the present law as section 42 of the 
Specific Relief Act forbids such a suit.” 
They, however, go on to say:— But we can- 
not think that where a plaintiff mistakenly 
believing himself to be in possession, sues 
merely fora declaratory decree and where 
in accordance with this rule, the Court, 
finding him not to be in possession, dismisses 
his suit on this ground without any enquiry 
into his right, he is precluded from sub- 
_ sequently suing for his entire cause of ac- 
tion.” 

The reasoning shows that the principle of 
repeated vexation is made inapplicable be- 
cause of the ignorance of the fact of posses- 
sion at the date of the suit and, therefore, the 
case is no authority for the plaintiff who at 
the date of his suit knows that he is not in 
possession and yet omits to seek that relief. 
This case: was also followed in Mohan Lal 
v. Bilaso (2) butthe judgment with the 
greatest possible respect is very short. 

In Akbar Khan v. Turaban (5), it is laid 
down that the dismissal of a suit fora declara- 
tion of title is no bar to a subsequent suit 
for possession. The proposition is laid down 
aselementary. Ram Sewak Singh v. Nakched 
Singh (4) rests onthe basis that in the 
former suit the cause of action for the relief 


of possession had not arisen and is, therefore, 
(22) 8 O, 528. 
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no authority for a casein which at the in- 
stitution of the former suit the cause of ac- 
tion for possession exists. Tulshi Ram v. Gunga 
Ram (21) lays down as follows:— The fact 
that, at the time when the purchaser of certain 
lands sued witha view of confirming his title to 
the land under bis purchase, for a decree de- 
claring such title, he was in a position to have 
sued for possession of the lands was no bar 
under the provisions of section 7 of Act 
VIII of 1859 to his subsequently suing for 
possession of the same”. The ratio decidendi 
will appear from the following portion of the 
judgment:— ‘The lower appellate Court con- 
sidered that section 7 applies to cases in 
which the plaintiff omits to seek relief in re- 
spect of a portion of bis claim, and not to 
cases in which, although he may be entitled 
to claim more than onekind of relief, he seeks 
for the time one remedy only. In our judg- 
ment the lower appellate Court has properly 
interpreted the provisions of the section re- 
ferred to. We have not now to consider 
whether the plaintiff ought to have obtained 
a declaratory decree, seeing that he might 
have obtained that relief in an ordinary suit 
for possession. We have to determine whe- 
ther in seeking a declaratory decree to 
establish his purchase deed and omitting 
to sue for possession, he can be held to 
have omitted any portion of the claim 
arising out of the cause of action he then 
putin suit. The cause of action he then 
put in suit did not necessarily involve 
any breach of the contract to deliver posses- 
sion. The plaintiff might have obtained a 
declaratory decree without entering on the 
question of possession. For these reasons we 
hold that section 7 is applicable”. This rule, 
with reference to the terms of section 7 of 
Act VIII of 1859, is quite correct and the 
words “the plaintiff might have obtained a 
declaratory decree withont entering on the 
question of possession,’ may have reference 
to the provisions of section 25 of that Act. 
The rule, however, would be incorrect under 
section 48 of Act X of 1877 or Act XIV of 
1882, in both of which the omission of a “‘re- 
medy” is placedon the same footing as the 
omission of “a portion of his claim.” 

Darbo v. Kesho Rai (23) also lays down 
that a suit for a declaration of title does 
not bar a subsequent suit for possession. 


The judgment is in the following terms:— 
(23) 2 A. 356. 


` tack in the former suit cannot arise. 
joint possession which is sought in the pre-. 
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“In so far as the appellant now claims pos- 
session of property to which she formerly 
claimed a declaration of title, we are of 
opinion that the suit is clearly not barred; she 
is seeking a different relief, and the relief she 
formerly sought was refused her in respect 
of this property, on the ground that the 
Court ought not to exercise its discretionary 
power of awarding a declaration of title 
when relief can be obtained by an ordinary 
suit for possession.” 

A very important point noticeable in all 
the cases reviewed is that each of them deals 
with a suit for a declaration of title. None 
of them touches the effect of a previous suit 
for a permanent injunction by a plaintiff who 
is out of possession on a subsequent suit by 


-him for possession. 


The plea of Explanation II may be dis- 
missed in a few words. The relief sought in 
the present suit is different from the one 
sought in the former suit. That being the 
case, the question of omitting a ground of at- 
Besides 


sent case can in no way be a ground of attack 
for obtaining a permanent injunction, 

On the analogy of the case law as to dec- 
laratory decrees, it is, however, contended 
that a suitfor a permanent injunction is no 
bar under section 43 to a subsequent suit for 
possession. This analogy in the first place 
cannot hold good inasmuch as the facts are 
dissimilar. A suit for the declaration of title 
as has already been explained stands on a 
footing totally different from a suit for a per- 
manent injunction and the rule applied to 
a suit for a declaration is not applicable to a 
suit for a permanent injunction. Moreover, 
the case law regarding declaratory suits is in 
direct opposition to the principle which is 
the foundation of section 43 and is not, there- 
fore, to be extended to suits for permanent 
injunctions. So far as I am aware, there is 
no authority for the proposition that a suit by 
an owner out of possession for a permanent 
injunction against the defendant who holds 
the property in dispute adversely to him does 
not bar a subsequent suit for possession on 
the same cause of action. Such a suit on 
principle must be barred. I have already ex- 
plained that section 43 of Act XIV of 1882 
is enacted in the interest of the defend- 
ant and protects him from repeated vex- 
ation, That being the object of the 


d 
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rule, it is perfectly immaterial whether 
the repetition of vexation is in respect f a 
portion of the relief or in respect of an entire 
relief. The case of a plaintiff, who omits the 
entire relief to which he on a Specific cause 
of action is entitled and starts a suit for some 
relief to which he on that cause of action is 
not entitled, is, in no way, distinguishable 
from the case of a plaintiff who omits only a 
portion of the relief. So far as the repetition 
of vexation is concerned, the former case is 
worse than the latter. In the latter there is 
the consolation of the termin:tion of liability 
for a portion of the relief; but there is no 
such thing in the former. If the omitter of 
an entire relief, to which he on a specific cause 
of action is entitled, were not barred by the 
principle of section 43 from seeking it ina 
subsequent suit, a wide door for the repetition 
of vexation would be opened and unscrupulous 
plaintiffs would harass innocent defendants 
as often as they chose by keeping the relief 
to which they on a specific cause of action 
were entitled and putting forward sham 
reliefs to which they were not entitled. 

Tn the previous case between the parties, 
it was found that the plaintiff was out of 
possession and that that fact was known 
to him when he instituted the previous suit, 
The relief sought by him in that suit was a 
permanent injunction to which he was not 
entitled on the cause of action brought about 
by dispossession and the entire relief of 
possession to which he was entitled on that 
cause of action was omitted by him. With 
reference to those facts, I hold that his 
present suit for possession is barred by the 
principle on which section 43 is founded. I$ 
may be contended that the cause of action 
in the previous suit was different from the 
cause of action in the subsequent suit and 
that, therefore, section 43 has no application. 
Having regard to the findings of fact in the 
previous suit that the plaintiff was not in 
possession and that he knew that he was not 
in possession and tothe facts that in the 
present suit the relief sought is based on 
the same cause of action which had arisen 
before the institution of the present suit and 
that no fresh cause of action save the former 
one is alleged, I have no hesitation in holding 
that the cause of action in both suits is one 
and the same. Š 

The rulings relied on by the lower appellate 
Court have no application to’ the facts of the 
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case before me- inasmuch as none of them 
deals with the fate of a subsequent suit for 
possession after 4 suit for permanent injunc- 
tionon one and the same cause of action. 
The result is that I allow this appeal, set 
aside the decree of the lower appellate 
Court and restore that of the Court of first 
instance with costs. 
Appeal allowed. 


MADRAS HIGH COURT. 

Civin Revision Petition No. 381 or 1910. 
September 9, 1910. 
Present:—Mr. Justice Miller. 
KUTHALALINGAM PILLAY—PETITIONER 

. TETSUS 
PACKIYAM FERNANDEZ—RESPONDENT. 

Promissory-note—Transfer of ownership— Want of 
endorsement—-Purchaser in Court auction—Right of 
purchaser to sue—Vesting order—Civil Procedure Code 
(Act V of 1908), O. XXI, Rr. 80 and 81. 

In order to effect a transfer of ownership of a ne- 
gotiable instrument, an endorsement is not in general 
required by law. : 

A purchaser of a promissory-note in Court auc- 
tion, who has obtained a vesting order before date 
of his decree is entitled to a decree in a suit on the 
promissory-note, even though there was no endorse- 
ment on it. 

Krishnaji Ravji Godbole v. Ganesh Bapuji Patver- 
dhan, 6 B. 139, referred to. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Subordinate Judge's 
Court of Tuticorin, in S. ©. S.No. 1475 of 
1908. 

Judge ment.—I think it is clear and 
indeed it is not denied that in order to effect 
a transfer of ownership of a negotiable instru- 
ment, an endorsement is not, in general, re- 
quired by law, but it is contended that the pro- 
visions of Order XXI Rules 80 and 81 of the 
Code of the Civil Procedure, 1908, show that 
an endorsement is required when the negoti- 
able instrument is sold by Court auction. It 
cannot accede to this contention. Rule 80, as 
I understand it, merely enables the Court to 
take such steps as may be required by law 
to make an effective transfer and inas- 
much as a negotiable instrument can legally 
be transferred as an actionable claim without 
endorsement, Rule 80 does -not affect the 
present case. The property not being pro- 
perty which requires an endorsement for 
its transfer appears to be property not 
otherwise provided for within the meaning 


INDIAN CASES. 
NARENDRA NATH V. CHAIRMAN, CORPORATION OF CALCUTTA. 


17 


of Rule 81 and by Rule 81 vests in the 
purchaser on his obtaining a vesting order. 
The plaintiff obtained a vesting order before 
his decree, though apparently not before 
the suit. I think his suit is not to be 
defeated on that account [vide Krishna? 
Cot Godbole v. Ganesh Bapuji Patverdhan 
1). 

The decree is reversed and the suit 
is remanded for disposal according to law. 

The costs will abide the event. 

Appeal allowed. 


Case remanded. 
(1) 6 B. 139. 


CALCUTTA HIGH COURT. 
- CRIMINAL Revision No. 988 or 1910. 
August 25, 1910. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Doss. 
Kumar NARENDRA NÀTH MITTER— 
PETIIICNER 
versus 
CHAIRMAN, CORPORATION or 
CALCUTTA—Oprposirp Parry. ; 
Calcutta Municipal Act (III B.C. of 1899), s. 8, cl, 


(£9)—Nuisance—Putting up posts to prevent wheel traffic 
passing through busti, tf nuisance. 

The owner of a busti put up certain posts which 
had tho effect ofpreventing the wheel traffic pass- 
ing through the busti from east to west and from 
north to south, leaving the opening onto the main 
road open and free at all times forany cart which 
had business in the busti and could go all over it 
and all round it and out again by the same passago 
by which it came ih; but the cart could not get in and 
out of this busti by the shortest route as it had to go 
back by the way it came in: 

Held, that, although it may be inconvenient to tho 
Municipal servants and although it may add to the ex- 
pense of cleansing the busti, the act ofthe owner cannot 
inany way interfere with the effective cleansing of the 
busti, which it is necessary to establish before it can be 
held to be a nuisance. 

Rule against the order of the Municipal 
Magistrate of Calcutta, dated June 18, 1910, 
directing the Chairman of the Corporation to 
remove the posts placed in and across the 
busti of the petitioner. 

Babus Dasarathi Sanyal and Sailendra Nath 
Palit, for the Petitioner. 

Babu Debendra Chandra Mallik, for the O p- 
posite Party. 

Judgment.—tThisis a Rule calling 
upon the Municipal Magistrate of Calcutta to 
show cause why the orders referred to in the 
petition should not be set aside for the reasons 
stated in the petition. 
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- It appears that the present petitioner is 
the owner of a large busti abutting in the 
Circular Road and on Gas Street as also upon 
a street known as Dinendra Narayana Roy's 
Street. The busti has been the subject of 
improvement under the Act and certain 
streets and passages have been laid out in ac- 
cordance with the provisions of the Act. The 
Municipality now claims to take wheel traffic 
through every one of these streets and to prac- 
tically make them into thoroughfares for 
wheel traffic. The owner having found that 
during the time of the repairs of the said 
roads abutting on his property, the public 
were inthe habit of using his private streets 
as thoroughfares, put up certain posts which 
had the effect of preventing the wheel traffic 
passing through the busti from east to west 
and from north to south, leaving the opening 
on to the Upper Circular Road open and free 
atall times for any cart which had business 
in the bust? and which entered the busti, and 
if so desired could go all over the busti and 
allround itand out again by the same pass- 
age by whichit came in. The Municipality 
charges the proprietor upon this with creat- 
ing a nuisance, the nuisance being that the 
private street is not at all times kept open to 
the use of the Municipal authorities for sca- 
venging purposes. 

The learned Magistrate in tbe Court below 
has found that it is a nuisance within the 
meaning of section 3, clause 29, of the Muni- 
cipal Act, and has directed the Chairman to 
remove the aforesaid posts placed in and 
across the streets in the bust? of Kumar 
Narendra Nath Mitter and to so alter the 
position of the kerb and channel stones at the 
southern extremity of the Municipal Road 
as to enable conservancy carts to pass 
through and to recover the expenses of 
so doing from the said Kumar Narendra 
Nath Mitter. 

We have heard the learned Vakil for the 
Municipality at some length and we are 
unable to accede to his contention that there 
is a nuisance under the Act. “Nuisance in- 
cludes any act, omission, place or thing which 
causes oris likely to cause injury, danger, 
annoyance or offence to the sense of sight, 
smell or hearing or which isor may be dan- 
gerous to life or injurious to health or pro- 
perty.” The learned Magistrate has found 
that the nuisance “consistsin the annoyance 
to the conservancy overseers and other Muni- 
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cipal employees when they found that the 
carts could not get in and out of this busti by 
the shortest route but that they had to go 
back by the way they came in.” We cannot 
see that this constitutes an act which is 
likely to cause injury or danger to any one 
or annoyance or offence to the sense of 
sight, smell or hearing or which is, or 
may be, dangerous to life or injurious to 
health or property. 

The question is whether the Municipality 
are ina position to effectively cleanse this 
busti so that no such danger or annoyance 
may arise; and it appears to us perfectly clear 
that although it may be inconvenient to the 
Municipal servants and although it may add 
to the expense of cleansing the busti it cannot, 
in any way, interfere with the effective cleans- 
ing of the busti which it is necessary to 
establish when we are asked to hold that it 
is a nuisance. Onthe other hand, the pro- 
posal of the Municipality that the owner 
should put up gates and have them opened for 
the use of the Municipal carts when required 
would give rise toa very great balance of in- 
convenience and expense on the part of the 
owner. We can see no justification for trans- 
ferring the inconvenience and expense which 
necessarily arises in dealing with private pro- 
perties from the Corporation to the owner. 
The owner hasdone all which he is bound to 
do under the law. Every one of these private 
streets is open and the Municipal carts can 
goup and down every one of them for 
Scavenging purposes and the only difficulty 
is that. they in some cases have to go back 
by the way they came. Ifthe inhabitants of 
the bust did not find this a nuisance it is 
difficult to see how the Chairman can find it 
a nuisance. 

For all these reasons we make the Rule ab- 
solute and set aside the order of the Municipal 
Magistrate. Rule made absolute. 





CALCUTTA HIGH COURT. 
SEconp Civin APPEAL No. 1498 or 1910. 
September 8, 1910. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

RAHIM BAKSH MANDALanp o1ners— 
DEFENDANTS—APPELLANTS 
versus 
Kumar SASI KANTA ACHARYA 
CHOW DHRY—Prarntirr—Responpent. 


Qabulyat—Construction—Remission of rent on ac. 
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count of Mondoloi—Mondol’s services dispensed with— 
Rent of h&ding, what is to be considered as. 

The defendant executed a gabulyat to the plaintiff 
in1865 in the following terms:—“The rent, at the rate 
of 6 annas a bigha, has been settled at Rs. 2,434; on the 

_prayer of the tenant and in consideration of his 

services as mondol, a sum of Rs. 811 is remitted and the 
tenant admits a rent of Rs. 1,628 and agrees to pay 
the same year by year in accordance with certain 
instalments”. The plaintiff in 1909 removed the 
defendant from his position as mondol and brought 
this suit for rent at the higher amount. It appeared 
that in certain egrars executed by the defendant the 
rent actually- fixed was declared to be the smaller 
amount and the rent receipts granted, the rent pay- 
able as the jama was stated at the lower figure, and 
that when on one occasion an attempt was made to 
state the jama at the higher figure and below this 
the remission, the tenant objected and the attempt 
was abandoned: 

Held, that, on a true construction of the gabulyat, 
the lesser sum agreed to be paid was the rent of the 
holding, andthat the remission granted was not contin- 
gent upon, or held in abeyance as payment for, services 
to be rendered, but represented a permanented and ir- 
revocable abatement. 

Appeal from the order of the District Judge 
of Rajshaye, dated January 24, 1910, affirming 
that of the Sub-Judge of that District, dated 
August 20, 1908. 

Babus Mohendra Nath Roy and Kumar 
Sankar Roy, for the Appellants. 

Babus Dwarka Nath Chuckerbutty and Joy 
Gopal Ghosha, for the Respondent. 

Judgment.—this appeal arises out 
of a suit for arrears of rent. 

It appears that the plaintiff-respondent is 
now the sole proprietor .of pergunnah Sher- 
shabad in the District of Malda, and that 
under him the defendants, appellants, hold 
an 8 anna share in two holdings, one in 
taraf Dullarpur, and one in taraf Sherpur 
Bhandar. 5 

It is conceded that the respective rights 
of the parties are based on two gabuliats 
(Exhibit No. land Exhibit No. 1 a) executed 
by one Jiyad Din Mondol, the then repre- 
sentative tenant, on the 19th Poh 1272 (1865). 

When we take these two gabuliats together 
and treat them as executed in favour of the 
16 annas landlords, we find that they recite 
that the land in the possession of the tenants 
had been measured, that the landlords had 
thereupon brought and succeeded in suits for 
enhancement, that thereafter an amicable 
settlement had been arrived at, and the rent, 
at the rate of 5 annas a bigha, settled at 
Rs. 2,434; they next recite that on the prayer 
of the tenant and im consideration of his 
services as mondol, a sum of Rs, 811 (ue, 
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one-third of the sum first mentioned) is re- 
mitted. The tenant then proceeds to admit 
arent of Rs. 1,623 and agrees to pay the 
same year by year in accordance with certain 
instalments. 


` It is admitted on both sides that since the 
year 1291 to 1296, the defendants have paid 
their half share of the rent separately. The 
plaintiff then alleges that while the holder 
of the 2nd half share, z.e., Jiyad Din and 
after him,-his son Belat Ali, has continued to 
render services as the landlord’s mondol in 
taraf Dullarpur and Sherpur Bhandar, the 
defendants, on the other hand, have failed 
to do so. Partly for that reason and partly 
because it is now unnecessary to retain more 
mondols than one, the plaintiff, on the 26th 
Bhadro 1312 (11th September 1909), removed 
the defendants from their position as mondols. 


The case for plaintiff then is that the sum 
remitted, namely, one-third of the full rent 
settled, was merely held in abeyance as pay- 
ment for services to be rendered by the 
tenants as his mondols and that when such 
services were no longer required, or ceased 
to be rendered, he is entitled to resume the 
concession and demand rent at the full rates 
recited in the qabulzats. Indeed from the 
issues raised in the Court of first instance, it 


. appears that the plaintiff went further than 


this and contended that the ordinary law of 
master and servant applied, that he was 
entitled to dismiss the defendants at his 
pleasure, and that on their dismissal the 
sum previously set off against their wages 
became payable to him. For the period in 
suit, that is the 2nd half of 1312, and the 
whole of 1313, the plaintiff, therefore, 
claims rent at the full or unabated rates, that 
is, in respect of the half share of the defen- 
dauts atthe rate of Rs. 1,217 per annum. 
We should note here that in stating figures 
we neglect fractions of rupees. 

The defendants contended tnter alia that 
their predecessors as the principal tenants, 
headmen or mondols of the locality had 
rendered valuable services to the landlords in 
connection with the settlements made with 
the tenants of Dullarpur and Sherpur Bhan- 
dar in or about the year 1272 and that in 
consideration of the said services they were 
granted a permanent reduction or abatement 
of rent. In other words, their contention is 
that the remission recited in the gabuliats of 
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1272 is not contingent on services to be 
rendered, and that the lesser sum agreed to 
be paid represents the rent ofthe holding. 
“They further contended that mondols are not 
liable to dismissal at the pleasure of the 
landlord, and that, therefore, even on plain- 
tiff’s own view of the gabuliat inasmuch as 
Belat Ali, one of the co-sharers in the Jotes, 
is admittedly performing all the duties re- 
quired of the mondol, the plaintiff is not 
entitled to resume or withhold any part of 
the consideration agreed to be paid in respect 
of the said services. _ 

The plaintiffs’ suit having been decreed in 
both the lower Courts, the defendants now 
appeal to this Court, and the substantial 
questions for our determination are(1) whether, 
on the true construction of the qabuliats of 
1272, the remission recited therein represents 
a permanent reduction or abatement of 
rent or is contingent oa services to ba ren- 
dered by the tenants, and (2) if the remission 
is found to be contingent on services to be 
rendered, whether on the facts of the present 
case the plaintiff is entitled to withdraw the 
remission. 

Of the negotiations leading up to the 
execution of these qabuliats, no evidence has 
been given and possibly no such evidence is 
now available. But to assist the Courts in 
the construction of the qibuldits, evidence has 
been adduced of the following matters, namely, 
(1) of the services rendered by the prede- 
cessors of defendants in or about 1272 and 
the duties sinca performed, (2) of the acts 
and conduct of the parties subsequent to the 
qabuliat as evidenced, (a) in threo eqrars or 
agreements (fxhibiis Nos. 2, 2a and 2 b) exe- 
cuted by, or on behalf of, the present defen- 
dants in 1291 and 1296 and (b) in rent 
receipts and (3) of usage or custom as 
evidenced in (a) two judgments of this Court 
and (b) two reports on the settlement of an 
estate resumed by Government, being a taraf 
within this same pergunnah, submitted to 
their official superiors by two Settlement 
officers, Mr. Latour and Mr. Russel, the one in 
1245 (1838) and the other in 1266 (1889). 

On this evidence, the lower appellate Court 
found that the remission was granted (partly) 
in contemplation of services to be rendered 
in future, and (partly) in consideration of 
services previously rendered “probably in 
connection with settlement’ (that is, as we 
understand, in connection with the settlement 
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of rents made in the pergunnahs or in the 
tarafs now in question in or about the year 
1272). As to the duties since performed, the 
Court of first instance found that the mondols 
were expected or required (1) to maintain or 
assist in the maintenance of boundaries, (7. e., 
the prevention of encroachments), (2) attend 
at the Zemindars’ annual pünyaha ceremony 
and (3) assist in the settlement of tenants 
on lands lying waste. The Subordinate 
Judge found further that the defendants 
had performed all the duties required of 
them up to 6 years before suit. The lower 
appellate Court has come to no clear 
finding on these points but has referred - 
merely to the covenants in the egrars of 1291 
and 1296 to the effect that with the assist- 
ance of the Zemindur, the tenant defendants 
will take all steps necessary for the main- 
tenance of boundaries and ‘will perform all 
other customary duties. 

The judgments refer red to, one by Ameer 
Ali and Brett, JJ., in Second Appeal No. 1683 
of 1898 and one by Mr. Justice Holmwood 
in Second Appeal No. 1803 of 1905, do not 
appear tous to throw much light on the 
question now inissue. In these two judg- 
ments, the learned Judges appear to have 
held that a remission granted ‘“‘mondolod 
sababe” (i. e., on account of the recipients of 
services as mondol) wasa concession contin- 
gent upon the continued rendering of such 
services. But the pattahs and gabuliats then 
in question are not before us and in one of 
the two cases it appears that they contained 
an express covenant that the tenants, their 
sons and grandsons, and so on in’ succession 
should continue to perform in perpetuity. the 
duties specified in the documents as the 
duties of the mondol. In the other case, the 
covenant was held to be one personal to the 
individual tenant tó whom the grant was 
made. 

In the Settlement Report of 1838 (1245), it 
is stated that in monzas held by Zemindars the 
principal tenants or mondols promote culti- 
vation and the settlement of tenants and: 
maintain in tact the limits and boundaries 
and so receive remissions as compared with 
otber tenants. The Settlement -officer then 
proceeds to say that in the past, principal 
tenants of the resumed estate had been 
allowed similar remissions &nd he, therefore, 
made to them such refissions on condition 
that they shall maintain in tact the sarkar 
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boundaries. He ends by the explicit state- 
ment ‘$n failure to maintain the limits and 
boundaries, the remission granted shall come 
to be part of the jama.” 

In the second report the Settlement officer 
states that the remissions granted by Mr. 
Latour to the mondols were at the rate of 
one-third of their rent. He discontinued this 
allowance made to one tenant, who had “given 
up” or had ceased to perforin the duties, 
continued to the other mondols of 1245 or 
their successors the allowances granted in 
that year and apparently made allowances at 
the same rate to one or more new applicants. 
These reports do tend to show thatin 1838 
andin 1859 in certain portions of, if not 
throughont this pergunnah there existed a 
custom whereby the principal tenants in a 
mouza wore recognised as mondols, and were 
granted remissions (not exceeding one-third 
of the full rent) contingent on their main- 
taining limits and boundaries and possibly 
otherwise advancing the interests of the land- 
lord. But they certainly do not support 
the contention of the appellant that when 
the remission has been once granted the 
office of mondol may be terminated and the 
concession withdrawn at the landlord’s will 
and pleasure. Moreover, the contention of 
the defendants-appellants is that whether 
there were or were not any general custom 


or usage in the matter of mondols and remis- 


sions of rent, their case is nob goveraed by 
any such custom. 
We may now consider the egrars of 1291 
and 1296. In this connection on behalf of 
the respondents, stress is laid on (1) the 
recitals in respect of the remissions granted 
in 1272 and (2) the express covenants for the 
performance ` uf the customary duties of 
mondols, As the recitals of the three egrars 
are not in identical terms, we hera re-pro- 
duce the essential portions. In the first 
_egrar of 1291 (Exhibit No. 2) the recital 
runs thus: “In taraf Dullarpur............... 
is our long standing ancestral jote-jama........ A 
inne In all, out of the jama of Rs. 2,467...... 
Seu the balance on account of your share is 
Rs. 267; out of the same deducting Rs. 73 the 
mondolot remission granted in respect of your 
Share... ............ on account of our being the 
chief mondols of the parganna and preserving 
the limits and bowndaries, we, with our co- 
sharers, held by joinély paying a jama of 
Rs. 194,” 
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In the second egrar (Exhibit No. 2 a), exe- 


cuted on the same day in favour of another. 


co-sharer landlord, the recital is in these 
terms: 

“We have an old ancestral jote jama in 
Durladpur ............... recorded .............., at 


the rent payable in respect of your share is 
Rs. 267, as we are the chief mondols of the 
pergunnah, for preserving the limits and 
boundaries, we got a remission of Rs. 73 on 
account of our mondok fees and paid jointly 
the balance of Rs. 194 and held possession.” 

‘In the 3rd and last egrar of 1296, executed 
in favour of the plaintiff after he had become 
sole landlord, the recital may be quoted 
thus: A your pergummuh Shershabad, 
there is a jole bearing a jama of Rs. 2,032 as 
we are the principal mondols and preserve 
the limits and boundaries so after deduction 
of the remission of Rs. 677 for (our) services 
as mondols out of the jama, a balance of 
Rs. 1,355 is left which constitutes a jote. 
There is also a jote in taraf Sherpur Bhandar 
bearing a jama of Rs. 401 out of which after 
deduction of such remission of Rs. 134 for 
(our) services as mondol a balance jamz of 
Rs. 258 is left which constitutes another 
jama.” 

Now these recitals may possibly support 
the case of the plaintiff but it cannot be said 
that they are not reconcilable with the 
contention of the defendants-appellants. “It 
is then significant that in these eqra7s as in 
the original gabuléat it is the smaller sum 
that is ultimately declared to be the jama 
or rent actually fixed and annually payable. 
Moreover, when at the close of the recitals 
we reach the operative portions of the eqrars, 
it isof even greater significanca that in all of 
them, the tenants’ covenants (1) to pay the 
annual jama (i. e., the smaller sum) and (2) 
to perform the customry duties of the 
mondols, are followed by the express stipula- 
tion that failure to perform the said duties 
will entail, not as on the plaintiffs’ case and 
from Mr. Latour’s report we should have 
expécted, the withdrawal of the remission 
but liability in damages. 

Lastly on the side of the appellants stress 
is laid on the rent receipts. Rent has been 
paid at the lower rate from 1272 to 1312 and 
in the receipt granted the rent payable as 
the jamu is stated at the lower figure and it 
appears that when on one occasion in 1303 
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. an attempt was made to state the jamu ab 


the higher figure and below this the remis- 
sion, on the objection of the tenants the 
attempt was abandoned. 

We may now examine the gabuliats of 1272. 
It is on these documents that in this suit for 
rent the rights and liabilities of the parties 
are to be determined, for it cannot be too 
clearly remembered that in so far as the 
parties are landlords and tenants, the egrars 
of 1291 and 1296 on which the plaintiff largely 
relies create no pew rights and liabilities 
and may be used only to facilitate the inter- 
pretation of the original lease. 

Now the qabuléats do contain recitals to the 
effect that calculated at a cerlain rate a 
certain sum was settled as the jama, and that 
from this sum at the prayer of the defendant 
“on account of mondoloz”’, a deduction of one- 
third is made. The plaintiff relies on this 
recital but, in our opinion, the recital itself 
is more consistent with the case of the defen- 
dant than with the contention of the plaintiff. 

Further in the operative portions of the 
gabuliats, the rent admitted and agreed to 
be paid is the smaller sum and though the 
covenant to pay the sum year by year is 
followed by express covenants respecting 
the boundaries of the jotes, the establishment 
of hats and factories, the digging of tanks, the 
cutting of trees, and the payment of rew 
cesses, there are no covenants that the tenants 
will continue to protect the landlord against 
encroachments or perform other customary 
duties and there is no stipulation that on 
failure to perform such duties the remission 
granted will be withdrawn. 

We are, therefore, of opinion that on the 
true construction of the gabuliats, the lesser 
sum agreed to be paid is the rent of the 
holding, and that the remission granted is 
not contingent upon, or held in abeyance as, 
payment for services to be rendered but 
represents a permanent and irrevocable abate- 
ment. 

We are supported iu this view by (1) the 
finding of the District Judge that the re- 
mission was granted at least in part in con- 
sideration of past services rendered by the 
tenant in connection with settlement, (2) 
the value of the concession and the nebulous 
character of a mondol’s duties, (3) the express 
stipulation in the eqrars that failure to per- 
form those duties will entail liability in 
damages, and the absence of any corres- 
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ponding stipulation that in default the re- 
mission will be withdrawn and (4) the 
statements in the rent receipt. 

In the view we have taken of the lst 
question for determination, the 2nd does not 
arise and itis unnecessary to express any 
opinion upon it. 

In the result this appeal is decreed. The 
plaintiff-respondent will havea decree for 
the arrears due at the admitted rate. As 
the sums payable were admittedly tendered, 
the arrears will carry no interest. On the 
sum decreed interest will run at the rate of 
6 per cent. Defendants-appellants will have 
their costs throughout. 

Appeal decreed. 


CALCUTTA HIGH COURT. 
MisceLuaneous Civin APPEAL No. 658 
or 1908. 
August 4, 1910. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
SRIPATI CHARAN CHOWDHURY anp 
OTHERS—J UDGMENT-DEBTORS—APPRLLANTS 
versus 

R. BELCHAMBERS AND OTAERS— DECREE- 


HOLDERS— RESPONDENTS. 

Execution of decree—Limitation—Objection by judg- 
ment-debtor —Notice, service of, under s. 248, Civil 
Procedure Code (Act XIV of 1882), effect of—Oppor- 
tunity to contest validity of order—LEstoppel. 

Mere service of notice upon a judgment-debtor 
under section 248, Civil Procedure Code of 1882, is 
not by itself sufficient to debar him from urging the 
objection that an applicatior is barred by limitation, 
when no order for execution has been made after the 
service of notice. 

Bisseshur v. Mahtab Chunder, 10 W. R. 8 (F.B), 
Umed Ali v. Abdul Karim, 8 C. L. J. 198, and Khoshal 

Jhandra v. Ukiladdi, 14 C. W. N. 114; 3 Ind. Cas. 47, 
relied upon. 

Again, if an order for execution has been made 
without notice to the judgment-debtor, it is not 
sufficient to debar him from urging the objection of 
limitation. A 

Mazzem Hossain v. Sarat Kumari, 5 Ind. Cas. 59; 
11 C. L. J. 357; 14 C. W. N. 483, Monmohan Karmakar 
v. Dwarka Nath Karmakar, 7 Ind. Cas. 55; 12 C. L.J. 
812, relied upon. 

The principle is that a party to an execution pro- 
ceeding, who allows an order for execution to be pass- 
ed against him at one stage of the proceedings when 
he had an opportunity to contest the validity of the 
order, cannot be permitted at a subsequent stage of 
the proceedings to re-open the whole matter in con- 
troversy. 

Mungul Pershad Dichit +. Grija Kant Lahiri, 8 0. 61; 
110, L. R. 118 8 I. A. 123, Ram Kirpal v. Rup 
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Kuari, 6 A. 269, and Beni Ram v. Nanhu Mal, T A. 
102, referred to. 

Even though a notice may be issued to a judgment- 
debtqr upon an application for transfer of a decree, 
it is not competent for him to appear and contend at 
that stage|that the decrece ought not to be transferred 
because an application for execution thereof is likely 
to prove infructuous. 

A notice under section 248 is not required to be 
issued upon an application for transfer of a decree. 
Ik must be issned by the Court which has seizin of 
the application for execution. 

Consequently upon receipt of a notice under section 
248 irregularly issued, it was not only not the duty 
of the judgment-debtor to appear and urge the objec- 
tion of limitation, but that under the law it was im- 
possible fdr him to take that step. 

The judement-debtor is not debarred from urging 


his objection on the ground of limitation in a subse- . 


quent application for exeontion. 

Appeal from the order of the Additional 
District Judge of 24-Pergannahs, dated May 
6, 1908, reversing that of the second Sub- 
Judge of the District, dated January 25, 1908. 

Babus Narendra Chandra Bose, and Charu 
Chandra Biswas, for the Appellants. 

Babu Provash Ohunder Mitter, for the Re- 
spondents, 

Judgment.—the substantial question 
of law which requires consideration in this 
appeal is, whether the decree-holders are 
still entitled to take out execution of a, decree 
for rent made in their favour so far back as 
the 19th June 1898. The judgmeut-debtors, 
in answer to the application for execution 
made on the 2nd May 1997, urged that exe- 
cution could not proceed as the judgment- 
debt had already been extinguished by limit- 
ation. The Court of first instance accepted 
this contention as well-founded, and dismissed 
the application on the ground that a previous 
application for execution made on the 14th 
- January 1903, was barred by limitation. 
Upon appeal the District Judge has reversed 
that decision and allowed execution to pro- 
ceed on the ground that it is no longer open 
to the judgment-debtors to urge the objection 
that the judgment-debt had already been ex- 
tinguished by limitation, inasmuch as they 
did not prefer any such cbjection in previous 
execution proceedings. It appears that the 
first application for execution was made on 
the 13th August1898. A sum of Rs. 690 
was realised by the sale of the properties of 
the’ judgment-debtors and the execution case 
was disposed of on the 27th May 1899. The 
second application for execution was made on 
the lth September 1899. On the lOth 
November 1999, the decree-holder paid the 
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-requisite process fees for service of the sale 


proclamation, bub apparently no other steps 
were subsequently taken and on the 1$th 
January 1900, tho application was dismissed 
for non-prosecution. The third application 
for execution was made on the 14th January 
1903, upon which an order was made for the 
issue of a notice under section 248 of the Code 
of 1852. On the 16th February 1903, the 
return of service of notice was filed in Court. 
The decree-holders were, thereupon, directed 
to take further steps in aid of execution. Ap- 
parently they did nothing, and on the 23rd 
February 1903, the application was dismissed 
for default. Subsequently the decree-holders 
appear to have discovered that the judg- 
ment-debtors had no other properties within 
the jurisdiction of the Midnapur Court, where 
the decree had been passed, which might be 
seized in execution. Consequently, on the 
lst June 1904, they applied to the Midnapur 
Court to transfer the decree to the Court of 
the Subordinate Judge of the 24-Pergannahs. 
On the same date, the Court directed the 
issue of notice under section 248, Civil Proce- 
dure Code, upon the judgment-debtors. On the 
Sth July 1904, the return of service of the 
notice was received. The Court thereupon 
ordered the issue of the requisite certificate 
which was granted on the 28th July following. 
After the decree had been thus transmitted to 
the Court of the Subordinate Judge of the 24- 
Pergannahs, on the 17th February 1905, the 
decree-holders presented their fourth appli- 
cation for execution in the latter Court. On 
the 18th March1905, a writ of attachment 
was directed to issue; this was subsequently 
returned unserved. There was afresh order 
for the issue of attachment on the 3rd April 
1903. On the 20th April, the return of 
service was received by the Court. On the 
day following the sale proclamation was 
directed to issue and the 13th June 1905 
was fixed for the sale of the properties 
attached. On that day, however, the Court 
dismissed the application for execution inas- 
much as it was discovered that the decree- 
holders had failed to deposit the necessary 
process fees. The records were then re- 
turned to the Midnapur Court, On the 30th 
July 1908, the decree-holders, again applied 
to the Midnapur Court for transfer of the 
decree to the Court of the Subordinate Judge 
of the 24-Pergannahs. The Court directed the 
issue of a notice upon the judzmen’-debtors 
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under section 248 of the Gode of 1882. On 
the 22nd August 1906, the return of service 
of notice was received, and on the lst Septem- 
ber 1906, the necessary certificate was issued. 
After the decree had been thus transferred a 
second time from Midnapur to the 24- 
Pergannahs, the decree- holders presented their 
fifth application for execution in the Court of 
the Subordinate Judge of the 24-Pergannalhis. 
The judgment- debtors then appeared and con- 
tended that the application could not be en- 
tertained as the previous application made on 
the L4th January 1903, was obviously barred 
by limitation. The Subordinate Judge held 
that this contention was well-founded, and it 
has not been contested before us that if the 
matter is still open for consideration, the 
application of the 14th January 1903 was 
unguestionably barred by limitation, But 
it has been argued, on the authority of the 
decision of the Judicial Committee in ihe 
case of Mungul Pershad Dichit v. Grija 
Kanta Lahir (1), that the matter is no longer 
open to discussion, that the judgment- 
debtors were bound to urge this objection in 
the course of the execution proceedings 
which followed the application of the 14th 
January 1903, and that, in any event, they 
were bound to urge the objection either in 
the course of the application for transfer of 
the decree from Midnapur tothe 24-Pergannalis 
or in the course of the application for exe- 
cution of the decree made on thel7th February 
1905. The District Judge has given effect 
to this contention and has held that the 
judgment-debtors are no longer entitled to 
question the validity of the application made 
on the 14th January 1903, In our opinion, the 
view taken by the District Judge is erroneous 
and cannot be supported. 

It is well-settled that mere service of 
notice upon a judgment-debtor under sec- 
tlon 248, Civil Procedure Code, is not by it- 
self sufficient to debar him from urging the 
objection that an application is barred by 
limitation, when no order for execution has 
been made after the service of notice under 
section 248. In support of this proposition, 
reference may ‘be made to the cases of Brsseshur 
Mullick v. Mahiab Chunder (2); Umed Ali v. 
Abdul Karim (3) and Khoshal Chandra v. 


Ukiladdi (4). Tt cannot, again, be disputed 
(1) 8 C. 51; 11 C. L. R. 113; 81. A. 123. 
(2) 10 W.R. (F. B.) 8. 
(3) 86. L. J. 193. 
(4) 14 0, W, N. 114; 3 Ind. Cas. 47. 
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that if an order for execulion has been made 
without notico to the judgment- debtor, if is 
not sufficient to debar him from urging the 
objection of limitation, In support of this 
proposition reference may be made to the 
cases of Mazzam Hossain v. Sarat Kumari (5); 
Monmohan Karmakar v. Dwarka Nath 
Karmakar (6) and Mochal Mandal y. Meser- 
ud-din Molla (7). In these cases; ib was 
pointed ont that thè principle, which under- 
lies the decisions of the Judicial Committee 
in the cases of Mungul Pershad Dichit v. 
Grija Kant Lahiri (1) ; Ram Kirpal v. Rup 
Kuari (8) and Beni Ram v. Nanhu Mal (9), is 
that a party to an execution proceeding, who 
allows an order for execution to be passed 
against him at one stage of the proceed- 
ings when he had an opportunity to. contest 
the validity of the order, cannot be permit- 
ted at a subsequent siage of the proceedings 
to re-open the whole matter in controversy. 
In other words, as pointed ont by Mr. Justice 
West in Sheikh Budan v. Ram Chandra 
Bhunjgaya (1), the doctrine rests on the 
ground that the judgment-debtor, when call- 
ed on to dispute, if he wished or if he could, 
a certain proposition of right and consequen- 
tial demand of relief or action by the judg- 
ment-creditor, had either failed in his conten- 
tion to the contrary or at any rate allowed the 
judgment to go by default. Consequently, as 
has been pointed outin the cases of Narayana 
v. Gupala Krishna (11), Ramasamy Naik v. 
Tamasami Chettd (12), if by reason of the omis- 
sion to serve a notice or by reason of the defec- 
tive notice served upon the judgment- debtor, 
he has not the opportunity to contest the valid- 
ity of the proceeding, he is not bound by the” 
doctrine of estoppel. Now, in the case before 
us, it is conceded that a notice under sec- 
tion 248 as required by the law, was not 
issued upon the basis of the application for 
execution made on the 17th February 1905, 
Consequently, any order forexecution in the 
course of that proceeding caunot bind the 
judgment-debtor. Such an order cannot 
debar him from urging that the previous 
application for execution was barred by 

(5) 5 Ind. Cas. 59; 11 ©. L. J. 857; 14 0. W. N. 483. 

(6) 7 Ind. Cas. 55; 12 C. L. J. 312. 

(7) M. A. No, 582 of 1909, 

(8) 6 A. 269. 

(9) 7 A. 102. 

(10) 1] B. 557, 

(11) 28 M. 355; 15 M. L. J. 223, 

(12) £0 M. 255; 2M. L. T, 167; 17 Ma L. J. 201, 
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limitation. No doubt, notices under section 243 
were served upon the judgment-debtor on the 
basis of the application for transfer of the 
decree from the Midnapore Court to the Court 
ofthe Subordinate Judge of the 24-Pergannahs. 
Jt is manifest, however, from an examination 
- of the provisions of the Code that upon receipt 
of such notice, the judgment-debtor could 
not at that stage possibly contend that the 
decree was barred by limitation. Section 223 
of the Code of 1882 defines the circumstances 
under which the decree of one Court may be 
transmitted by that Court to another Court 
for execution. Section 224 then lays down 
the procedure to be followed when the Court 
desires that its own decree shall be executed 
by another Court. The Court sending the 
decree for execution under section 223 is 
required to send along with the copy of the 
decree, a certificate stating that the satisfac- 
tion of the decree has not been obtained by 
execution within the jurisdiction of the 
Court by which it was passed, or where the 
decree has been satisfied in part, the extent 
to which satisfaction has been obtained, and 
what part of the decree remains unexecuted. 
The concluding words of clause (b) of sec- 
tion 224 make it obvious that in sending the 
certificate the Court is not called upon to con- 
sider whether the decree is still capable of 
execution. All that the Court is called upon 
to certify is that a specified part of the decrce 
still remains unexecuted. Whether the decree, 
in so far as it is still unexecuted, is capable 
of execution under the law, is a question for 
determination by the Court to which the 
decree is transferred, when a proper applica- 
tion for execution is presented to that Court. 
Consequently we must hold that even though 
a notice may be issued to a judgment-debtor 
upon an application for transfer of a decree, 
it is not competent for him to appear and 
contend at that stage that the decree ought 
not to be transferred, because an application 
for execution thereof is likely- to prove in- 
fructuous. We may further observe that the 
language of section 248 makes it reasonably 
plain that a nctice under that section is not 
required to be issued upon an application 
for transfer of a decree. The explanation 
to the section provides that the word “Court” 
means the Court by which the decree was 
passed, unless the decree has been sent to 
another Court efor execution in which case 
it means such other Court; in other words, 
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the notice under section 248 must be issued 
by the Court which has seizin of the appli- 
cation for execution, whether it be the origi- 
nal Court which made the decree or is the 
Court to which the decree has -been trans- 
ferred for execution. Consequently, it follows 
that upon receipt of the notice under sec- 
tion 248, thus irregularly issued, it was not 
only not the duty of the judgment-debtor to 
appear and urge the objection of limitation, 
but that under the law, it was impossible for 
him to take that step. The position, in sub- 
stance, is that the decree-holders omitted to 
cause theissue of the notice under sestion 248 
upon their application for execution; and 
got it issued upon their application for 
transfer of the decree. The two elements, 
which must be established before a judgment- 
debtor can be held debarred from urging the 
question of limitation, are thus both absent 
in the case beforeus. We may add that 


‘upon the application of the 14th January 


though a notice under section 248 was issued 
there was no order for execution which 
could bind the judgment-debtors, while 
upon the application for execution of the 
17th February 1905, though an order for 
execution was made, it. was made without 
notice to the judgment-debtors. Consequent- 
ly, the principle which underlies the decision 
of the Judicial Committee in the case of 
Maungul Pershad Dichit v. Grija Kant Lahiri 
(1), cannot have any possible application to 
this case. The matter is still open for dis- 
cussion and itis not disputed that if ib ig 
open for consideration the judgment-debt be- 
came barred by limitation long ago. 

The result is that this appeal is allowed, 
the order of the District Judge is discharged 
and that of the Court of first instance is reg- 
tored. Under the circumstances of the 
case, we make no order as to costs in any 
Court. 

Appeal allswed, 


96 INDIAN CASES. ` 


[1910 


BINDESWARI PROSAD SINGH Y. LAKPAT NATH SINGH. 


CALCUTTA HIGH COURT. | 
MISCELLANEOUS Crvin APPEAL No. 457 or 1909. 
September 5, 1910. 
Present;—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

Maharaj Kumar BINDESWARI PROSAD 

SIN GH—JupGsENT-DEBTOR— APPELLANT 
versus 
Thakur UAKPAT NATH SINGH AND 
OTHERS——DECREE-HOLDERS—RESPONDENTS. 

Appeal—Usur pation of jurisdiction by Court below 
—Party not to assume inconsistent posttion—Lwecution 
—Court executing decree not to question validity of 
decree—Civil Procedure Code (Act XIV of 1882), 5. 457 
—arried woman appointed guardian ad litem—Civil 
Procedure Code( Act V of 1908), s. 47. 

When jurisdiction has been usurped by a Court, 
an appeal against its order cannot be successfully 
defeated on the ground that the order has been made 
without jurisdiction; in other words, a party, who 
has induced a Court to act without jurisdiction, can- 
not be permitted, when the validity of the order made 
for his benefit is challenged by way of appeal, to 
take up an inconsistent position and to defeat the 
appeal by proof that the order was made without 
jurisdiction. 
areal Chander v. Kali Sunderi, 10 I. A. 4; 90. 
482, Abdul Rahiman v. Ganapathi, 23 M. 517, Latch- 
manan v. Ramanathan, 28 M. 127, followed. 

Therefore, where an order of the Court below pur- 
ports to have been made under section 47 of the 
Civil Procedure Code, 1908, A must be taken to be a 

5 d appealable as such. 
are cae litigant cannot be permitted to assume 
inconsistent positions in Court to the detrimont of 
i ponent. 

woo v. Gandy, 30 Ch. D. 67 at p. 82; 64 L. Ch. 
1154; 53 L. T. 306; 33 W. R. 803, Bir Chandra v. Ban- 
sidhar, 3 B. L. R.A. C. 214, Brij Bhookun v. 
Mahadeo, 17 W.R. 422, Efatoonnissa v. Khondkar Khoda, 
21 W. R. 374, Sonaoollah v. Imamooddeen, 24 W. R. 
273, Dabee v. Mungur, 2 C. L. R. 208, Sutyabhama v. 
Krishna, 6 C. 55, Bhaja v. Chumi Lal, 50. L. J. 95, 
at p. 105 and Manindra v. Secretary of State, 50. L. J. 
148 at p. 169, followed. 

An execution Court when called upon to execute 
the decree must proceed on the assumption that there 
is a valid decree capable of execution. The party 
who seeks to attack the decree must do soina 
separate procaoding, or example, by a suit oran 

r an applicatión for review. 
Aa aaa v. Muhammad Ismail, 36 I. A. 168; 
31 A. 572; 3 Ind. Cas. 864; 13 C. W. N. 1182; 10 C. L. 
J. 318; 6 A. L. J. 822; 11 Bom. LR. 1225; 6 M. L. 
T. 280; 19 M. L. J. 631, Khairajmal v. Daim, 32 I. A. 
23; 2 A. L. J. 71; 10. L. 4. 584; 7 Bom. L. R. 1; 9 C. 
W. N. 201; 32 C. 296, relied on. : 

‘An infant was represented by his mother, a 
married woman, as his guardian ad litem in contra- 
vention of section 457 of the Civil Procedure Code, 
1882. A decree was passed against him. When the 
decree-holder applied to execute the decree, it was 
objected on behalf of the infant by his mother that 
the decree could not be executed against him, because 
there was no valid decree against him: 

Held, that the objection must be overruled on the 
ground that the question of the validity of the decree 


could not be examined in execution proceedings under 
section 47 of the Code of 1908. 


Appeal from the order of the Sub-Judge of 
Hazaribagh, dated September 2, 1909. ° 

Dr. Rash Behary Ghosh, Babus Dwarka 
Nath Chuckerbutty and Khettra Mohan Sen, for 
the Appellant. 

Mr. Chuckerbutty, counsel, Babus Jogesh 


Chandra Roy, Surendra Nath Guho and Hari- 


har Prosad Singh, for the Respondent. 


Judgment.—tThis is an appeal on 
behalf of the judgment-debtor against an order 
by which execution has been allowed to pro- 
ceed. There is no controversy as to the circum- 
stances under which the appellant, an infant, 
resists execution cf the decree. The plaintiff 
sued for declaration of title, for confirmation 
of possession and for a permanent injanction 
to restrain the defendants from interfering 
with his possession. The Subordinate Judge 
made a conditional decreein favour of the plain- 
tiff for recovery of possession upon pay mentofa 
specific sum. The principal defendants against 
whom this decree was made were the present 
appellant an infant represented by his mother 
and also his father. Against the decree, the 
infant alone appealed to this Court. When 
the appeal came to be heard, it was argued on 
his behalf that the decree against him ought 
to be discharged, because he had been repre- 
sented in the suit by his mother, a married 
woman, in contravention of the provisions of 
section 457 of the Code of Civil Procedure of 
1882, as explained in Kali Shanker v, Maha- 
raja Protap Udai Nath (1). To this objection 
the reply on behalf of the plaintiff-respondent 
was that if it was well-founded, the logical 
inference was that the appeal itself was in- 
competent, because it has been presented on 
behalf of the infant.by his mother. The 
appellant expected this position and the 


appeal was dismissed on the ground that ib. 


had been preferred on behalf of the minor by 
a person not competent to represent him. 
Upon dismissal of theappeal, the decree-holder 
applied to execute the decree. It was then 
objected on behalf of the infant by his mother 
that the decree could not be executed against 
him because there was no valid decree against 
him. The Deputy Commissioner has over- 
ruled this objection on the ground that the 
question of the validity of the decree could 
not be examined in execution proceedings 
under section 47 of the Code of 1908. In 


(1) 6C. L, J. 36. 
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this view, the Court below has overruled the 
objection and directed execution to proceed. 
The infant has now appealed to this Court 


represented by his mother, and on his behalf > 


it has been argued that the Court below ought 
to have’ held that the decree is not bind- 
ing upon the infant and cannot be executed 
against him. In our opinion, this contention 
is obviously unsustainable in execution pro- 
ceedings. 

The learned Vakil for the appellant has 
appreciated the difficulty of his position, be- 
cause if his contention is well-founded, the 
infant is not a party to the suit, and the 
question raised does not fall within the scope 
of section 47, which authorises a Court of 


execution to deal only with questions which. 


arise between the parties to the suit in which 
the decree was made or their representatives. 
Consequently, the order of the Court below 
is, in this view, noba decree and the appeal 
is incompetent. But he has argued that as 
. the order of the Court below purports to 
have been made under section 47, it 
must be taken to be a decree and appeal- 
able as such. In support of this proposition, 
reliance has been placed upon the cases of 
Hurrish Chander v. Kali Sundari (2), Audul 
Rahiman v. Ganapathi (8), Latchmanan v. 
Ramanathan (4) and Bickett v. Morris (5), 
to show that when jurisdiction has been 
usurped by a Court, an appeal against its 
order cannot be successfully defeated on the 
ground that the order has been made without 
jurisdiction, in other words, that a party who 
has induced a Court to act without jurisdic- 
tion cannot be permitted, when the validity 
of the order made for his benefit is challenged 
by way of appeal, to take up an inconsistent 
position and to defeat the appeal by proof that 
‘the order was made without jurisdiction. In 
our opinion, there is considerable force in this 
contention and the present appeal must be 
treated as competent. Indeed, the respond- 
ent has not argued that the appeal is in- 
competent, because his possession here as in 
the Court below has consistently been that 
the decree binds the infant and may be execut- 
ed against him. | 

As regards the merits of the appeal, ib 
has been argued that it is not open to the 


decree-holder to contend that the infant was 
(2) 10 L A. 4; 9 O. 492- 
(3) 23 M9517. 
(4) 28 M. 127.0 
(5) L. R, 1 Se. and Div. 47 at p. 53, 


properly represented in the suit, because to 
allow him to do so would be to permit him to 


take up a position inconsistent with that as- 7 


sumed by him when the appeal against the 
original decree was heard. In our opinion, 
this is not an accurate statement of the ac- 
tual position. When the appeal against the 
original decree was heard, the respondent 
did not take exception to the competency of 
the appeal, it was the appellant who made a 
a bold effort to assume a position contradic- 
tory to that adopted by him in the original 
Court, where no suggestion had been made 
that the infant was not properly represented. 
To this argument of the appellant the re- 
spondent appropriately replied that it neces- 
sarily tended to destroy his appeal. The 
appellant voluntarily assumed that position 
and practically invited the Court to dismiss 
his appeal as incompetent. It is difficult to 
appreciate how under these circumstances, the 
decree-holder can be charged with inconsist- 
ency, or how it can be seriously maintained 
that as between him and the infant judgment- 
debtor, it has been conclusively established 
that the decree does not bind the latter. No- 
thing that happened in this Court when the 
appeal against the original decree was heard 
can possibly support this conclusion. The 
doctrine that a party litigant cannot be per- 
mitted to assume inconsistent positions in 
Court to the detriment of his epponent is 
firmly settled and has heen repeatedly applied 
[Gandy v. Gandy (6), Bir Chandra v. Bansi- 
dhar (7), Brij Biootwn v. Mahadeo (8), Efat- 
oonnissa v. Khondkar Rhoda (9), Sonaoollah 
v. Imaimooddeen (10), Dabee v. Mungar (11) 
Sutyabhama v. Krishna (12), Bhaja v. Ohuni 
Lal (13), Manindra v. Secretary of State (14). 
Broom on Legal Makims 132.] But this 
principle cannot be applied to the prejudice 
of the present respondent. 

The only question which now requires con- 
sideration is, whether it was open to the 
Court below to investigate the validity of 
the decree and its binding character in so 
far as the infant is concerned. That it was 


= ont te the Court below, as an 

6) 30 Ch. D. 57 at p. 82; 64 L. J. Ch. 1154; 

T. 806 ; 33 W. R. 803. es 
(7) 3 B. L. R. A. C. 214, 


(9) 21 W. R. 374. 


95 at p. 105. 
. L. J. 148 at p. 169; 11 C. W. N. 284. 
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execution Court, to- embark upon such an 
enquiry is, in our opinion, beyond the pale 
of controversy. . Itis an elementary doctrine 
` that an execution Court when called upon to 
execute the decree must proceed on the as- 
sumption that there is a valid decree capable 
`of execution. The party who seeks to attack 
the decree must do so ina separate proceed- 
ing, for example, by a suit or an appeal or 
an application for review. If any authority 
js needed for a proposition of this character, 
it is sufficient to refer to the decision of the 
Judicial Committee in Rashidunnissa v. 
Muhammad Ismail (15), and the case of 
Rhatrajmal v. Daim (16), tends to support 
the same conclusion. The Court below 
adopted an obviously right course when it 
declined to consider the validity of the decree. 
As a lastresort, the learned Vakil for the 
appellant has asked for permission to treat 
the petition of objection in the execution pro- 
ceedings under section 47 of the Code of 
1908, as a plaint in a suit for declaration 
that the decree was not operative against 
the infant. In the circumstances of this 
ease, we donot think that this application 
should be granted. The petition of objection 
requires considerable modification before it 
can be treated as an appropriate plainéin a 
declaratory suit. 
limitation can arise as the appellant is still 
an infant. It will, therefore, be obviously 
more satisfactory ifa separate suit to test the 
validity of thedecree is instituted by the infant 
upon a plaint properly drawn up for the pur- 
pose. But to guard against any possible in- 
jury to the infant by reason of an execution 
against him before the proposed suit is in- 
stituted, we shall direct a stay of execution 
for a limited time. 


The result, therefore, is that the order of 
the Court below must be affirmed and this 
appeal dismissed with costs. We assess the 
hearing fee at 5 gold mohurs. We further 
direct that the execution be stayed till the 
80th November next. 

Appeal dismissed. 

(15) 36 1. A. 168; 31 A. 572; 3 Ind. Cas, 864; 13 C. 
W. N. 1182; 10 C. L. J. 818; 6 A. L. J. 822; 11 Bom. 
L. R. 1225; 6 M, L. T. 280; 19 M. L. J. 681. 

NG) 32T. A. 23;2 A. D.J. 71; 1 6. D. J. 58457 
Bom. L, R. 1; 9 C. W. N. 201; 32 C. 296. 


Besides no question of- 
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CALCUTTA HIGH COURT. 
Seconp Civic Appear No. 1611 or 1908» 
September 8, 1910. 
Present:—Mr. Justice Mookerijee and 
Mr. Justice Sharf-ud-Din. 
AKHIL SUNDARI DASI—Puarntire — 
APPELLANT 
versus 


NANIBALA DASI AND CTARERS— DEFENDANTS 
— RESPONDENTS. . 

Res judicata—Will—Letiers of Administration— 
Suit by widow—Legatee made marty—Subsequent grant 
of Letters of Administration—Swit by legatec— Whether 
doctrine of res judicata applicavle. 

B executed a Will and died leaving him surviv- 
ing his widow (defendant No.1), his second sister 
(plaintiff) and a son of his third sister, defendant 
No. 8. Under the Will, plaintiff was entitled to 
the estate of B, and defendant No. 3 was tho 
executor who took possession of tho estato after 
Bs death. The widow then, brought a suit for 
possession against the nephew and the sister. The 
latter in his written statement said that she had 
heard of a Will under which she was entitled to 
the property left by B. The widow then entered 
into a ‘compromise with the nephew executor, and 
a decree by consent was made against the latter 
and anew parte decree was made against the sister. 
The sister then obtained Letters of Administration 
with the copy of the Will annexed and sued to recover 
possession on the strength of her title as legatee: _ 

Held, that this suit was not barred by res judicata, 
that the Court in which the first suit was brought 
was not competent to determine the question of the 
genuineness of the Will, and as Letters of Adminis- 
tration were not then in existence, it was impossible 
for the plaintiff to establish her title thereunder. 
A litigant is not bound to assert his title under a 
Will till it has been proved. 


Appeal from the decree ofthe District Judge 
of Murshidabad, dated April 30, 1908, affirm- 
ing that of the Munsif of Kandi, dated August ` 
28, 1907. 

Maulvi Nur-ud-din Ahmed, for the Appel- 
lant. 

Babu Nalini Ranjan Chatterjee, for the Re- 
spondents. 


Judgment,—this is an appeal on be- 
half of the plaintiff ina suit for recovery of 
possession of land and mesne profits. It is 
the common case of both parties that the 
land originally belonged to one Behari Lal 
Karmokar. Behari executed a Will on the 
10th October 1904, had it registered four 
days later, and died on the 16th October. 
He left him surviving his widow, the first 
defendant, his second sister, the plaintiff, and 
a nephew, the son of his third sister, who is 
now the third defendant. Under” the Will, 
the second sister was entitled to the dis- 
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pujed property. Upon the death cf Behari, it 
appears that the nephew, who had been 
appointed executor, took possession of the 
estate. The result was that on the 2lst 
December 1904, the widow brought a suit 
for recovery of possession against the nephew 
and the sister of her husband. The latter al- 
leged in her written statement that she had 
heard of a Will under which she was entitled 
to the disputed property. The executor de- 
fendant, however, alleged that the testator 
had no testamentary capacity at the time of 
the execution of the alleged Will, and he en- 
tered into a compromise with the widow. A 
decree by consent was made on the 26th May 
1905, against the executor, and an` eg parte 
decree was made agairst the sister as the 
widow- was obviously entitled to take the 
estate upon an intestacy. This decree, in so 
far as ib was ex parte against the sister, was 
subsequently sought to beset aside by her, 
but her application was refused, and the 
order of refusal was confirmed on appeal. The 
sister then applied to the District Judge for 
Letters of Administration on the estate of 
Behari Lal with copy of the Will annexed. 
Notices were duly served upon the widow. the 
executor, and the other relationsof the testator. 
The Will was duly proved and Letters of Ad- 
ministration with copy of the Will annexed 
were granted to the plaintiff on the 23rd May, 
1906. On the 3rd January 1907, she sued to 
recover possession of the disputed land from 
the widow on the strength of her title as 
legatee under the Will of her brother. The 
Courts below have concurrently dismissed the 
suit as barred by the principle of res judicata. 
We are of opinionthat this view cannot be 
maintained. The question now in controversy 
is, whether upon a true construction of the 
Will, the plaintiff has title to the. disputed 
Jand. This question was sought to be raised 
in the previous suit, in which the second part 
of the fourth issue was framed in the follow- 
ing terms :—‘’Whether the husband of the 
plaintiff made a Will in favour of Akhil 
Sundari.” The Court did not adjudicate upon 
this question ; indeed the Court was not com- 
petentto determine the questionof the genuine- 
ness of the Will. . Ib was the Court of pro- 
bate alone that had exclusive jurisdiction over 
the matter. The doctrine of res judicata is, 
consequently? inapplicable. 
ed that the principle of constructive res 
judicata applies, because the title under 
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the Will might and ought to have been made 
aground of defence and was, therefore, a 
matter directly and substantially in issue in 
such suit. The obvious answer is that the 
Court bad no jurisdiction to deal with the 
question of the genuineness of the Will, and 
as the probate or Letters of Administration 
with the copy of the Will annexed, by which 
its terms could be proved, were notin exist- 
ence, ib was impossible for the defendant to 
establish her title thereunder. No doubt, 
undersection 12 of the Probate and Administra- 
tion Act, a probate when granted establishes 
the Will from the death of the testator, but 
ib cannot be affirmed that a litigant is bound 
to assert his title under the Will till it has 
been proved ina Court of competent jurisdic- 
tion. In our opinion, the question now raised 
js not res judicata; it was not and could not 
have been determined by the Court in the 
previous suit. The position is very similar 
to what happened in the case of Udit Chobey 
v. Radhika Prasad (1). ‘There the person, 
who would be entitled to succeed to the estate 
of a deceased person upon intestacy, obtained 
a decree for possession before his Will had 
been proved. The decree was treated as 
conditional, to be operative only so long as 
the Will was not established. The result 
was that upon the grant of Letters of Ad- 
ministration with the copy of the Will an- 
nexed during the pendency of proceedings in 
execution of the decree in the suit for re- 
covery of possession, he practically lost the 
benefit of the decree. In thecase before us, 
there is no room for controversy that the 
plaintiff is clearly entitled to the property 
under the Will of her brother and the decree 
in the previous suit does not present any efec- 
tive bar to the successful assertion of 
her right. j 

The result, therefore, is that this appeal 
must be allowed, the decrees of the Couris 
below discharged, and the suit decreed with 
costs in all the Courts. The plaintiff will 
recover possession of the land from the do- 
fendants, but under the circumstances of the 
case, we think that she ought not to have any 
mesne profits antecedent to the date of this 
judgment. 


Appeal allowed, 


(1) 60. L. J. 662; 3 M. L, I. 41. 
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CALCUTTA HIGH COURT. 
Seconp OrvIL APPrAL No. 807 or 1998. 
August 26, 1910. 

Present: —Mr. Justice wiookerjee and 
Mr. Justice Sharf-ud-Din. 

SARIP JAN BIBI AND OTAERS—DEFENDANTS 
— APPELLANTS 
versus 
AFTABUD-DIN MIA AND orHers— 
PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Partial eviction by landlord 
—Suspension of whole rent—Lease of different parcels 
on distinct rents—Tenancy for aggregate rent payable in 
instalments—Effect of eviction from some parcels. 

Where there has been a partial eviction of the 
tenant by reason of the interference by the landlord 
with the enjoyment of a substantial portion of the 
lands of the tenancy, the entire rent is suspended 


` during the whole period for which the eviction has 


continued in operation, 

Rosseswari v. Sourendra Mohun, 5 Ind. Cas. 105; 11 
C. L. J. 601, Chandra Kanta Das v. Rama Nath 
Burman, 6 Tnd. Cas. 478; 11 ©. L. J. 591 and Purna 
Chandra v. Rasik Chandra, (unreported), relied upon. 

Where in a lease of several parcels of land, a 
distinct rent is stated against each parcel, and then 
one indivisible tenancy is created foran aggrogate 
rent which is made expressly payable in certain 
different instalments: the lease does not include 
substantially a separate demise of distinct parcels 
of land for different rents. f 

In such a case, if the tenant is evicted from some 
of the parcels by the landlord, the whole rent is 
suspended. 

Appeal from the decree of the Sub-Judge 
ot Backergunge, dated December 11, 1907, 
modifying that of the Munsif of Barisal, dated 
December 14, 1906. 

Babus Jogesh Chandra Roy and Prokash 
Chandra Majumdar, for the Appellants. 

Babu Hurendra Narain Mitter, for the Re- 


spondents. 


Judgment.—tThis is an appeal on 
behalf of the defendant in a suit for rent. 
The plaintiffs allege that their predecessor- 
in-interest granted on osat ratyate lease to 
the first defendant on the 17th September 
1884 in respect of 16 parcels of land for 
a total rental of Rs. 218-1. In 1895, 
a decree for rent was obtained against the 
first defendant and in execution thereof the 
entire holding was put up to sale and pur- 
chased by the second defendant. In 1902, 
the plaintiffs brought another suit for rent 
against the first two defendants, but the 
second defendant contended that he had 
purchased the property not for the benefit 
of the first defendant but the present third 
defendant. Consequently in the present suit 


INDIAN CASES. 


[1910 


in which rent is claimed for the yeays 
1309 to 1312, that is from April 1902 to 
April 1906, the plaintiffs have joined the 
three defendants as parties. The plaintiffs 
admit in their plaint that the defendants 
have been kept out of possession of three 
out of the sixteen parcels comprised in the 
tenancy which are in the occupation of 
the plaintiffs themselves. They further 
allege that the rent was assessed separately 
in respect of each parcel and consequently 
seek to recover rent at the rate of Rs. 212-11 
for the thirteen (13) parcels in the pos- 
session of the defendants. The first two 
defendants have not resisted the suit 
because obviously they have no subsisting 
interest in the tenancy. The third defen- 
dant alone has contested the claim on the 
ground that as he has been evicted from 
a substantial portion of the lands of the 
tenancy, the entire rent has been suspended. 
The Court of first instance found that the 
eviction took place with effect at the latest 
from the beginuing of the year 1311 and 
in this view decreed the claim for the 
years 1309 and 1310, and dismissed it 
for the years 1311 and 1312. Upon appeal 
by the plaintiffs, the learned Subordinate 
Judge has decreed the claim in full. He 
has held that as rent was assessed in respect 
of each separate parcel comprised in the 
tenancy, the landlords were entitled to have 
the rent apportioned even though they them- 
selves had evicted the tenant from a portion 
of the lands. The defendants have now 
appealed to this Court and on their behalf 
the decision of the Subordinate Judge has 
been assailed on the ground that by reason 
of eviction by the landlords, the entire 
rent for the years 1311 and 1312 were 
suspended. In support of this proposition 
reliance has been placed upon the cases of 
Haroo Kumari v. Purna Chandra (1) and 
Rasseswart v. Sourendra Mohan (2). This 
position has been strenuously controverted 
on behalf of the plaintiffs-respondents on 
whose behalf it has been suggested that 
there was no eviction of the defendant such 
as would justify a suspension of the entire 
rent and that in any event, upon the authori- 
ty of Dhunput Singh v. Mahammed Kazim 


Isphain (8), there ought to be an apportion- 
(1) 28 C. 188, e 
(2) 11 C. L. J. 601; 5 Ind. Cas. 105. 
(3) 240. 296, 
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menj of the rent. After careful consideration 
of the arguments addressed to us on both 
sides, we have arrived at the conclusion that 
the contention of the appellants is well- 
founded and must prevail. 

16 is too late for the plaintiffs to contend 
in this Court that there has been no evic- 
tion of the tenant from a substantial portion 
of the lands of the tenancy. They came 
into Court upon the allegation that they 
were themselves in possession of three out 
of the sixteen parcels of land comprised in the 
tenancy created on the 17th September 1884. 
In fact their allegation was thatthe land- 
lords successfully kept the tenants out of 
possession from these parcels from the very 
inception of the tenancy. The Courts be- 
low have, however, found that the eviction 
took place in April 1904, This is consistent 
with the circumstance that in previous suits 
the landlords claimed the entire rent 
payable for all the lands of the holding; 
this they: could hardly have done without 
any demcr on the part of the tenants if 
the latter have really been evicted at the 
time from a portion of the lands of the 
tenancy. We must, therefore, assume 
for the purposes of this appeal that as 
found by the Courts below the tenant was 
evicted in April 1904. In this connection, 
we must remember that the Courts below 
have also found that the three parcels, of 
which the landlords have taken unlawful 
_ possession, formed a very important portion 
of the entire lands of the tenancy, which 
are nət all of the same character or equally 
advantageous. Two of these parcels include 
the homestead and the third is a garden 
near the homstead and brings considerable 
profit. The position, therefore, is incon- 
testable that there has been a partial 
eviction of the tenant by reason of the 
interference by the landlords with the en- 
joyment of a substantial portion of the lands 
of the tenancy. It follows consequently, upon 
the authority of a long series of decisions 
of , this Court, which will be found 
reviewed in Rasseswart v. Sourendra Mohan 
(2); Chandra Kanto Das v. Rama Nath 
Burman (4) and Purna Chandra v. Rasik 
Chandra (5), that the entire rent was 
suspended during the whole period for which 
the eviction Bas continued in operation. It 


(4) 6 Ind, Cas. 4785 11 C. L. J. 591. 
(5) R. A. No. 447 of 1908, 
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has been argued, however, by the learned 
Vakil for the landlord respondent, upon 
the authority of the case of Dhunput Singh 
v. Mohammed Kazim Ispi.ain(3), that the rent 
ought to be apportioned. The learned Judges 
appear to have relied on this case that where 
the act of a landlord is not a mere tres- 
pass but something of a graver character, 
interfering substantially with the enjoyment 
by the tenant of the demised property, the 
tenant is entitled to a suspension of rent 
during such interference ; even though the 
interference be committed in respect of a 
portion only of the property. Thas this 
view is supported by well-recognised princi- 
ples is obvious from the case of Rai Charan 
Sar v. Administrator General of Bengal (6). 
The learned Judges, however, proceeded to 
engraft upon the general rule an exception, 
namely, that if the interference is in res- 
pect of only a certain portion of the demised 
property, the rent for which is separately 
assessed, there should be an apportionment. 
It is unnecessary for us to consider whether 
this exception can be defended on principle, 
because it is clear that the case before us 
does not fall within the exception and the 
case then before the learned Judges was 
brought within the exception by an erroneous 
assumption of the facts. The learned Judges 
stated that the rents payable on account 
of the two Manzahs, Bishanpore, Parmanand- 


pore (in respect of which there was eviction), . 


were ascertainable from the pulini lease 
and that consequently the landlord was 
entitled to recover so much’ of the rent 
reserved by the lease as was assignable upon 
the property other than the two Mouzahs, 


.An examination of the putni lease in that case 


shows that the figure stated against the 
name of each Mouwzah was not the rent 
payable in respect of the village. In fact, 
if all these figures are added up, the total, 
namely, Rs. 14,436, is different from the 
aggregate rent, that is Rs. 14,306. In the 
case before us also, the figures stated 
against each property if added up do not 
give precisely the total annual rent; but 
even if the two figures agreed, the cir- 
cumstance would, in our opinion, be im- 
material, because there is no foundation for 
the suggestion that the different parcels 
were leased out on distinct rents. There is 


(6) 2 Ind. Cas, 169; 13 C. W. N. 853; 9 0. D. J, 
578 ; 36C. 856, 
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one indivisible tenancy created for an aggre- 
gate rent which is made expressly payable 
in four different instalments. If the inter- 
pretation suggested by the landlords were 
adopted, the instalments also would have 
to be altered, but upon what basis or upon 
what principle, it is impossible to discover. 
We are unable to uphold the contention of 
the respondents that the lease of the 17th 
September !884 includes substantially a 
separate demise of distinct parcels of land 
for different rents. 

We must, therefore, apply to the case 
before us the general principle which is now 
too firmly established to be successfully 
questioned. Much reliance was placed by the 
learned Vakil for the respondent upon the 
case of Ananda Prasad v. Mathura Lall (7), 
which it was suggested adopts a different 
rule. That case, however, is clearly dis- 
tinguishable because the learned Judges there 
found that there had been no eviction by 
the landlord. 
that it does not appear to have been fully 
appreciated in that case that the rule in 
question is not based upon any technicali- 
ties of English jurisprudence, but is founded 
upon weighty reasons fully explained in the 
cases of Dhunput v. Mahamed Kazim (3) and 
Rai Oharan v. Admintstrator-General of Bengal 
(6). The result, therefore, is that this appeal 
mustbe allowed, the decree of the Subordinate 
Judge discharged and that of the Court of 
first instance restored. The appellants are 
entitled to their costs from thé plaintiffs- 
respondents both in this Court and in the 


Court of appeal below. 
Appeal allowed. 


(7) 2 Ind. Cas. 123; 9 C. D. J. 585; 13 C. W, N. 702. 


ALLAHABAD HIGH COURT. 
Execution Seconp Appeal No. 438 or 
1910. 

August 9, 1910. 

_  Present:—Mr. Justice Chamier. 
Seth JASWANT RAT AND 0OTHERS— JUDG- 
MENT- DEBTORS—A PPELLANTS 
VEVSUS 
Shcikh SADIQ ALI—DECEEE-HOLDER— 


` RESPONDENT. 

Transfer of Property Act (IV of 1882); s. 90—Mort- 
gage decree — Proceeds of the sale of mortgaged property 
—Appropriation— Costs—Principal and interest, 


It may be conceded, however, - 
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There is no rule that the proceeds of the mortgaged 
property sold under a deerco for sale shall be applied 
in the first place towards the principal and interest 
and shall be applied towards the payment of costs 
only after the satisfaction of tbe principal and 
interest. 

Ram Lal y. Silchand, 23 A. 439, followed. i 

Magbul Fatima v. Lalta Prashad, 20 A. 523, 
distinguished. 


Execution second appeal from the decision 
ofthe District Judge of Farrukhabad, dated 
the 17th February 1910. 

Mr. Gulzari Lal, for the Appellants. 

Mr. Muhammad Ishaq, for the Respondent. 


Judgment.—this is rather a curious 
case. On December 23rd 1897, the respondent 
obtained a decree on a mortgage under section 
88 of the Transfer of Property Act against 
several persons including one Pitam Mal, who 
was the predecessor-in-title of the present 
appellants. Pitam Mal was impleaded in the 
suit because he had purchased a house which 
was part of the mortgaged property. The 
case seems to have been referred to arbitration, 
and objections to the award were filed by 
Pitam Mal which were overruled and the 
Court passed a decree in accordance with the 
award. In due course an order absolute was 
made. The property including the house was 
put up to sale, and there was an unsatisfied 
balance of Rs. 489-1-8. The present 
application fora decree under section 90 was 
madein 1907. The first Court gave the re- 
spondent a decree under that section for the 
whole amount remaining due. But on apveal, 
the District Judge reduced the amount to 
Rs. 292-13 sofar as the appellants are con- . 
cerned. The learned Judge observed that the 
appellants as representatives of Pitam Mal 
were not responsible for the mortgage money. 
He was of opinion that the balance remaining 
due to the respondent included the amount 
decreed as costs, namely Rs. 191-5 in the first 
Court, Rs. 51-8 in the lower appellate Conrt, 
and Rs. 50 in this Court. Sofar asthe costs 
of the lower appellate Court and this’ Court 
are concerved, the order of the learned 
Jadge is clearly wrong. They were costs 
incurred by the respondent in resisting 
appeals to the District Court and to 1lis 
Court preferred by Pitam Mal. The decrees 
passed on Pitam Mal’s appeals are not decrees 
under section 88 of the Transfer of 
Property Act il-emselves, nor ean they be 
incorporated with thé decree*of the first Court 
passed under that section, Itis quite clear 
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` that the plaintiff decree-holder cannot, under 


sectio 90 of the Transfer of Property Act, 
obtain a decree for any sum which was not 
recoverable by sale of the mortgaged property. 
With regard to the sum of Rs. 191-5, the 
costs awarded to the respondent in the first 
Court, the position is somewhat peculiar. 
The translation of the decree will be found 
ab pages 10 and 11 of the paper-bookin S.A. 
No. €70 of 1898. First of all there isa 
decree under section 88 in accordance with the 
prescribed form in which it is declared that 
Rs. 1,398 odd, which sum includes the sum 
of Rs. 191-5 on account of costs, will be due 
on a certain date, and there is the usual 
order for the sale of the mortgaged property 
for the recovery of the whole amount declared 
to be due. Then follows anorder that ac- 
cording to the award, a decree for sale shall 
be passed under section 82, Transfer of Pro- 
perty Act, and then there is the following 
passage; Having regard to the circumstances 
of the case and the defence taken up by the 
defendants, thé costs of the suit be charged 
against the answering defendants except 
Wazir Begum.” This passage is taken from 
the judgment of the Court, and leaves no 
doubt that it was the intention of the Court 
to make Pitam Maland the other answering 
defendants to pay the plaintiff's costs, and 
below this there is a separate order that the 
defendants aforesaid do pay the plaintiff 
aforesaid a sum of Rs. 191-5. The case, 
therefore, is clearly distinguishable from the 
Full Bench case of Magbul Fatima v. alta 
Prasad (1), where a formal order for costs 
was held not to entitle the plaintiff to recover 
costsfrom the defendant personally. I have 
no doubt that the Courtin the present case 
intended to make Pitam Mal and others per- 
sonally responsible for Rs. 191-5 on account 
of costs. Butit seems to me impossible to 
say that the balance now remaining unpaid 
ineludes this sum payable on account of costs. 
There is no rule so far as I am aware that the 
proceeds of the mortgaged property sold 
under a decree for sale shall be applied in the 
first instance towards the principal and in- 
terest, and shall be applied towards the pay- 
ment of costs only after satisfaction of the 
principal and interest. Pitam Mal and his 
representatives, the appellants, are in very 
much the same pogition as the defendant Ram 


Lall wasinthecase of Ram Laly. Sil Chand (2), 
(1) 20 A. 523, 


(2) 23 A. 439. 
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where, as here, the Court was asked to pick 
out a certain sum from an unsatisfied balance 
of thedecree and hold that it represented 
unpaid cosis In that case the Court declined 
to do this, and for the same reasons I think 
I must decline to do so kere. I hold, therefore, 
that the respondent is not entitled to a decree 
under section 90 for thesum of Rs. 292-13 
mentioned in the Judge’s judgment. | 
allow the appeal, set aside the order of the 
lower appellate Court, and dismiss the re- 
spondent’s application with costs in all Courts, 


Appeal allowed, 


MADRAS HIGH COURT. 

Seconp Civit Apprat No. 1007 or 1909. 
September 13, 1910. 
Present:—Mr. Justice Munro and Mr. Justice 
Krishnaswami Aiyar. 
CHANDANA VENCATADRI~—Aprestayt 

“versus 
MAJATI LAKSHMINARASIMHA ROW 
AND OTHERS— RESPONDENTS. 

Promissory-note—Allocation in partition—JWant of 
endorsement —Right of person to whose share it falls to 
sue—Transfer of Property Act (IV of 1882), ss. 130, 
137—Instruments negotiable by custom—Assignment in 
writing—Partition list. 

A member of a Hindu co-parcenary, to whose 
share, on partition, a promissory-note executed in 
favour of the manager of the family, was allotted, 
can sucon the promissory-note even though there 
was no endorsement on it. 

Section 180 of the Transfer of Property. Act has no 
application to the case as the instrument was, by 
custom, negotiable. 

Arunuchella Reddi v. Subba Reddi, 17 M. L. J. 393; 
3 M. L. T. 7, doubted. 

Mahamud Khumarab v. Ranga Rao, 24 M. 654, re- 
ferred to. 

Evenif an assignment in writing was necessary to 
create a right of suit, the partition list in the case was 
sufficient to satisfy the requirements of section 130 of 
the Transfer of Property Act. 

Second appeal against the decree of the 
District Court of Kistna at Masulipatam, in 
A. S. No. 173 of 1908, presented against the 
decree of the Court of the Principal District 
Munsif of Musilipatam. 

Judgment.—a negotiable promissory- 
note executed in favour of the 3rd defendant 
as mauager of his family fell in a parti- 
tion of the joint family property to the 
share of the 1st plaintif and his son. There 
is no endorsement on the note and it is, there. 


fore, contended that the plaintiffs cannot sue 
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on the note. Though thereis no endorsement 
on the note, it is çlear that the note could be 
transfered otherwise than by endorsement; 
Mahamud Khumarab v. Ranga Rao (1). 

It is contended, relying on section 130 of 
the Transfer of Property Act, that the 
transfer must be evidenced by an assignment 
in writing. Section 130 of the Transfer of 
Property Act, héwever, does not, inouropinion, 
apply in view of section 137 of the Act which 
declares that section 130, among other sec- 
. tions, does not apply to instruments which are 
for the time being, by law or custom, 
negotiable. At the time of the alleged 
transfer in this case, the promissory-note 
was certainly negotiable. Ib was, no doubt, 
held in Arunachala Reddi v. Subba Reddi (2), 
that section 130 of the Transfer of Property 
Act applies when the claim is made under an 
assignment and not by reason of an endorse- 
ment, the reason given being that, when suing, 
the plaintiff cannot be regarded as suing ona 
negotiable instrument. Such a view would 
require the importation of words into section 
137 of the Transfer of Property Act which 
are not to be found in it, 

However this may be, there isa writing in 
the case, viz., partition list, which is sufficient, 
if necessary, tosatisfy the requirements of 
section 130 of the Transfer of Property Act. 

The second appeal is dismissed with costs 
of the plaintiffs. 


Appeal dismissed. 
| (1) 24 M. G54. 
(2)17 M. L. J. 3938; 3 M. Ti. T. 7. 


CALCUTTA HIGH COURT. 
NMISCELLANEOUS Civiu APPRAL No. 209 or 1910 
wira RULE No. 3698 or-1910. 
September 6, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
BHUPENDRA KUMAR CHAKRAVARTI 
— JUDGMENT-DEBTOR— APPELLANT 
VETSUS 
PURNA CHANDRA BOSE—DECREE-HOLDER 


— RESPONDENT. 

Mesne profits —Antecedent to suit and pendente lite— 
Jurisdiction of Court—Amount when exeeeds Court's 
pecuniary jurisdiction—Course to follow—Civil Pro- 
cedure Code (Act XIV of 1882), ss. 211, 212—Bengal 
Civil Courts Act (XII of 1887), s. 18 et seq. 

Mesne profits antecedent to the ‘suit and 
mesne profits pendente lite stand ou very different 
grounds, As regards the latter, there iş no cause 
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of action at the timo of the commencement of 
the suit, and it is only by means of statutory 
provisions, framed with the obvious purpose of 
shortening litigation, that they can be anarded in 
tho suit even though they accrued subsequent 
to the institution of the suit. A Munsif cannot 
entertain the application for investigation of mesno 
profits pendente lite when the claim is laid at 
over Rs, 1,000, and the proper course to follow 
in such a case js to direct the return of the plaint in 
so far asit embodies a prayer for assessment of mesne 
profits pendente lite for presentation to the Court of 
the Subordinate Judge, 

But mesne profits antecedent to the suit have, 
on the other hand, accrued before the commence- 
ment of the suit, and the amount can be men- 
tioned approximately. When, therefore, a plaintiff 
institutes his suit for possession and mesne profits 
antecedent to the suit in a Court of limited 
pecuniary jurisdiction, he may be rightly deemed 
to have limited his claim to the maximum 
amount for which that Court can entertain a 
suit. In such a case if the plaintitf subsequently 
puts forward a claim in excess of the jurisdic- 
tion of the Court, he may justly be required to 
remit the excess, because he has, with his eyes open, 
brought his suit deliberately in a Court of limited 
pecuniary jurisdiction. 

Golap Sundari v. Indra Coomar Hazra, 1 Ind. Cas. 
86; 13 C. W. N. 493; 9 C. L. J. 367; 5 M. L. T. 360, 
followed. a 

Sudarshan Das v. Ram Pershad, 7 
dissented from. 


Appeal from the orderof the District Judge 
of 24-Pergannahs, dated March’ 19, 1910, 
affirming that of the First Munsif of Barnipur, 
dated December 22, 1909. 

Babus Mohendra Nath Roy aud Shiba 
Prosonna Bhatiacharyya, for the Appellant. 

Babu Biswa Nath Bose, for the Respond- 
ent. 

Judgment.—This appeal is directed 
against an order made in course of proceed- 
ings in execution of a decree in a suit for 
recovery of possession of Jand and mesne 
profits. The respondent commenced his 
suit on the 12th April 1902 in the Court of 
the Munsif at Barnipur. His claim valued 
at Rs. 886-8 was composed substantially 
of three parts, namely, first, for recovery 
of possession of about 100 dighas of land 
valued at Rs. 686-8 which was stated 
to be the price paid by him to his vendor 
on the 24th March 1899 ; secondly, mesne 
profits from the date of dispossession on the 
12th April 1899 to the date of the institution 
of the suit, valued approximately at-Rs. 200 
and, thirdly, mesne profits from the date of 
institution of the suit up ato the date of 
recovery of possession jin execution of the 
decree to be made in the suit. No objec- 


Ind. Cas. 385, 
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tion was taken by the defendant to the 
valuatton of the suit, although the claim 
was contested upon the merits in every 
particular, On the 27th November 1905, 
the Munsif made his decree in favour of the 
plaintiff. This decree entitled the plaintiff 
to recover possession of the land. As vre- 
gards the amount of mesne profits, the 
Munsif left them to be determined in execu- 
tion. Upon appeal by the defendant, this 
decree was affirmed by the Subordinate 
Judge on the 8th February 1997. Upon ap- 
peal to this Court, the decree of the Sub- 
ordinate Judge was confirmed on the 17th 
August 1908. Meanwhile the decree-holder 
had executed his decree and recovered 
possession of the land on the 15th July 
1907. On the 9th January 1909, the decree- 
holder applied to the Munsif for assessment 
of mesne profits. In this application, he 
claimed the mesne profits for nearly a 
period of ten years. The claim was laid at 
Rs. 3,750 per year for the first six years 
and Rs. 6,300 per year for the remaining 
four years. The aggregate claim inclusive 
of interest amounted to’ Rs. 75,510. As 
soon as this application was presented, 
the judgment-debtor objected that the 
Munsif had no jurisdiction to make a decree 
for any sum in excess of what taken with 
the value of the land would make up 
Rs. 1,000 which was the statutory limit of 
the pecuniary jurisdiction of the Munsif, 
As this difference amounted to Rs. 313-8, 
the judgment-debtor offered to deposit the 
amount in Court. The Munsif, thereupon, 
held that he had jurisdiction to award mesne 
profits for any sum that might be found 
due even though it exceeded the limit of his 
pecuniary jurisdiction, provided that such 
sum was awarded on account of mesne profits 
between the institution of the suit and the 
delivery of possession in execution of the 
decree. As regards mesne profits antece- 
dent to the suit, the Munsif did not ex- 
press any opinion as to the amount up to 
which he was competent to make an award. 
The judgment-debtor then appealed to the 
District Jadge who has affirmed the order 
of the Munsif. The judgment-debtor has 
now appealed to this Courtand on his be- 
half the decision of the Court below has been 
assailed on the grgund that the Munsif, as a 
Court of limited pecuniary jurisdiction, 
cannot make a decree for more than 
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Rs. 313-8 (the difference between Rs. 1,000 
the limit of the pecuniary jurisdiction of 
the Munsif and Rs. 686-8 the value of 
the land). In support of this proposition, 
reliance has been placed upon the decision 
of this Court in Golap Sundari v. Indra 
Coomar Hazra (1). This position has been 
disputed on behalf of the decree-holder and it 
has been argued that even if it could be 
maintained in respect of the mesne profits 
antecedent to the institution of the suit, ib 
could not be supported in respect of the 
mesne profits pendente lile in view of the deci- 
sion of this Court in the case of Rameswar 
Mahton v. Dilu Mahton (2). The question 
raisedis one of some uicety and its solu- 
tion must ultimately depend upon the true 
effect to be atributed tothe -provisions of 
the Bengal Civil Courts Act of 1887 and 
the Civil Procedure Code of 1882. 

Section 18 of Act XII of 1887 provides 
that the jurisdiction of the District- Judge 
and the Subordinate Judge shall, subject 
to the provisions of section 15 of the Civil 
Procedure Code of 1882, extend to all origi- 
nal suits for the time cognizable by the 
Civil Courts. Section 19 sub-section (1) 
then provides that the jurisdiction of a 
Munsif shall extend te all like suits of 
which the value does not exceed Rs. 1,000. 
Sub-section (2) of the same section provides 
that in certain cases, a Munsif may be in- 
vested with jurisdiction to try suits not ex- 
ceeding in value Rs. 2,000. Section 21 then 
provides that appeals from any decree of 
the Subordinate Judge lie to the District 
Judge in all cases in which the value of the 
suit does not exceed Rs. 5,000. In cases in 
which the value exceeds Rs. 5,000, the appea | 
lies to the High Court. Appeals from the 
decrees of the Munsif lie to the District 
Judge. The policy of the Legislature as in- 
dicated by these provisions is obvious. Suits 
of which the value exceeds Rs. 1,000 or in 
certain instances Rs. 2,000 shall be tried 
by a Subordinate Judge. Ifthe value of 
the suit exceeds Rs. 5,000, a first appeal shall 
lie to this Courtin which not merely ques- 
tions of law but also questions of fact may be 
investigated. 

Let us now turn to the provisions of sec- 
tions 211 and 212 of the Code of Civil Pro- 

(1) 1 Ind. Cas. 86; 13 C. W. N. 493, 9 ©. L, J. 367; 


5 M. L. T. 360. 
(2) 21 ©, 550. 
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cedure of 1882. The first of these authorizes 
the Court which has seizin of a suit for re- 
covery of possession of immovable property 
to provide in the decree for recovery of mesne 
profits from the institution of the suit to the 
delivery of possession. The second section 
deals with cases in which the claim is for 
recovery of possession and mesne profits 
antecedent to the suit. The Court may 
either determine the amount by the decree 
itself or direct an enquiry and dispose of 
the matter on further orders. Section 244 
then provides that an enquiry into the 
amountof mesne profits in either of these 
contingencies must be made by the Court 
executing the decree. Clause (a) deals with 
mesne profits antecedent to the institution 
of the suit; that refers to cases covered by 
section 212. Clause (b) refers to mesne pro- 
fits pendente lite and covers cases mentioned 
in section 211. Now in so far as mesne pro- 
fits antecedent tothe decree are concerned, 
the plaintiff is required, under section 50 
of the Civil Procedure Code, to name the 
amount claimed only approximately and the 
Court-fees have to be paid under section 7 
clause (1) of the Court Fees Act according 
to the amount claimed. Section 11 of the 
Court Fees Act then provides that if the 
amount decreed ultimately exceeds the 
amount claimed, the decree is not to be exe- 
cuted till the deficit Court-fees have been 
paid. This applies whether the mesne pro- 
fits are awarded by the decree itself or are 
left to be established in the course of the 
execution of the decree. In so far as mesne 
profits between the institution of the suit and 
the delivery of possession under the decree 
tobe made are concerned, it does not appear 
‘that the plaintiff is required to state the 
amount even approximately. In fact even 
an approximate statement is impossible as the 
amount must vary with the length ofthe 
period during which the litigation continues. 
On this principle it has been ruled by the Bom- 
bay High Court in Ram Krishna Bhikaji v. 
Bhima Bai (3), by the Madras High Court 
in Maiden v. Janakiramayya (4), and by this 
Court in Bunwart Lal v. Daya Sunker (5), 
thatno Court-fees are required to be paid 
either in the original Court or in the Court 
of appeal in respect of the possible value 


(3) 15 B. 416. 
(4) 21 M. 371. 
(5) 1 Ind. Cas. 670; 13 0. W. N. 815, 
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of mesne profits pendente lite. It is mani- 
fest, therefore, that mesne profits antetedent 
to the suit and mesne profits pendente lite 
stand on very different grounds. In fact, as 
regards the latter there is no cause of action 
at the time of the commencement of the suit 
and itis only by means of statutory pro- 
visions framed with the obvious purpose of | 
shortening litigation that they can be awarded 
in the suit even though they accrued sub- 
sequent to the institution of the suit. The 
mesne profits antecedent to the suit have, on 
the other hand, accrued before the com- 
mencement of the suit and although, there- 
fore, these amounts may not be stated with 
absolute certainty, the amount can be men- 
tioned with some approach to approximation. 
When, therefore, a plaintiff institutes his suit 
for possession and mesne profits antecedent 
to the suit in a Court of limited pecuniary 
jurisdiction, he may, on the principle ex- 
plained'in Golap Sundari v. Indra Coomar 
Hazra (1), to which we adhere in spite of 
the decision in Sudarshan Das v. Ram 
Pershad (6), be rightly deemed to have limit- 
ed hisclaim to the maximam amount for 
which that Court van entertain a suit. In 
fact, insuchacase if the plaintiff subse- 
quently puts forward a claim in excess of the 
jurisdiction of the Court, he may justly be 
required to remit the excess, because he 
has with his eyes open brought his suit 
deliberately in a Court of limited pecuniary 
jurisdiction. In the case before us, therefore, 
the plaintiff cannot rightly claim more than 
Rs. 318-8 on account of mesne profits antece- 
dent to the suit. Indeed the decree-holder 
has, through his learned Vakil, offered to 
abandon the claim in respect of mesne pro- 
fits antecedent to the suit. Consequently no 
assessment need be made on account of these 
mesne profits. 

The question next arises as to mesne pro- 
fits pendente lite. It has been suggested that 
the learned Munsif should be deemed to have 
jurisdiction to assess these profits and to make 
a decree for any amount he may determine, 
however much suchamount may exceed the 
limit of the pecuniary jurisdiction of the 
Court. In support of this proposition, re- 
liance has been placed upon the case of 
Rameswar v. Dilu Mahton (2). In our opinion, 
that case is clearly distinggishable. There a 


suit was brought to srecovyer land valued at 
(G) 7 Ind. Cas, 385, 
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Rs. 950. Mesne profits antecedent to the 
suit were not claimed but there was a prayer 
for award of mesne profits pendente lite. 
When the suit was instituted the limit of 
the pecuniary jurisdiction of the Munsif was 
Rs. 1,000. By the time the Munsif made 
his decree for recovery of the land and for 
assessment of mesne profits pendente lite, the 
pecuniary limit of his jurisdiction had been 
raised to Rs. 2,000. The plaintiff subse- 
quently invited the Court to ascertain the 
mesne profits and estimated them at Rs. 1,595. 
The judgment-debtor objected that an award 
could be made for only Rs. 50 that is, the 
difference between Rs. 1,000 (the limit of the 
pecuniary jurisdiction of the Court at the 
date of the institution of the suit) and Rs. 950 
the value of the laud. This contention was 
overruled. Itmay be remarked that at the 
date of the institution of the suit, there was 
no cause of action for recovery of mesne pro- 
fits pendente lite. The jurisdiction of the 
Munsif was extended to Rs. 2,000 before the 
decree for mesne profits was made. In fact, 
the cause of action for mesne profits accrued 
from day to day after the institution of the 
suit and when the Court made the order for 
assessment, it had jurisdiction, ifa suit for 
mesne profits had been then commenced, to 
make a decree for Rs. 2,000. As a matter 
of fact, the amount claimed was Rs. 1,595. 
The actual decision, therefore, in Rameswar v. 
Dilu (2), may, possibly, be defended, though 
there are expressions in the judgment which 
. may be open to criticism. But as was ob- 
served by Lord Halsbury in Quinn v. Leathem 
(7), every judgment must be read as appli- 
cable to the particular facts proved or assum- 
ed to be proved, since the generality of the 
expressions which may be found therein are 
not expositions of the whole law but governed 
aud qualified by the particular facts of the 
case in which such expressions are to be 
found. It may further be observed 
that Courts have always been reluctant to 
extend the application of the case of Rames- 
war v. Dilu (2) to cases not precisely 
similar. See Gulab Khan v. Abdul Wahab 
Khan (8) ; jatulla v. Chandra Mohan (9) ; 
Golap Sundari v. Indra Coomar (1) and 


(7) (1901) A. C, 495 at p. 506; 1 S. E. C. (x. s.) 97 
.at p. 98; 70 L.J. P.C. 76; 85 L. T. 289; 50 W. R. 
L. R. 749. 
| N. 233. 
J 


(8) 31 C. 365; 8 i 
258 ; 11 0., W. N. 1133, 


c 
(0) 34 O. 954; 6 C. L. 
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Munna Lal v. Samandu (10). We are clearly 
of opinion that the rule laid down in Rames- 
war v. Dilu (2), cannot possibly bə extend- 
ed to the case before us for two weighty and 
obvious reasons, namely, first, that the value 
of the claim for mesne profits pendente lite 
which (the decree-holder now invites the 
Court to investigate is much in excess of the 
value of a suit which a Munsif is generally 
competent or may specially be authorized to 
try; and, secondly, that if the Munsif investi- 
gated the claim there would be insuperable 
difficulty as to the forum of appeal, which 
could not be either the Court of the District 
Judge, who can hear appeals only in suits of 
which the value does not exceed Rs. 5,090, or 
this Court because the legislature never con- 
templated an appeal direct from a decision 
of the Munsif to the High Court. We must 
hold, therefore, that the Munsif cannot en- 
tertain the application for investigation of 
mesne profits pendente lite as the claim is laid 
at over Rs. 1,000. In our opinion, the pro- 
per course to follow is to direct the return of 
the plaint in so far as it embodies a prayer 
for assessment of mesne profits from the in- 
stitution of the suit to the date of delivery 
of possession for presentation to the proper 
Court, that is, the Court of the Subordinate 
Judge. In fact, the plaint may be treated as 
including two, if not three, distinct claims as 
we have already explained, and we may very 
well direct that the plaint in so faras it 
includes a claim for mesne profits pendente 
lite should be returned for presentation to, a 
Court of competent pecuniary jurisdiction. 
The decree-holder has no objection to the 
adoption of this course. But the judgment- 
debtor urges that if the mesne profits have 
been now estimated by the decree-holder 
with any approach to accuracy, the value of 
the property itself must have been very much 
higher than Rs. 686-8 and the case should not 
have been tried by a Munsif. We are un- 
able to give effect to this contention at the 
present stage after the suit, in so far as it 
is for recovery of land, has terminated and 
the decree of this Court has become final. 
It must further be remembered that the de- 
fendant did not take any exception to the 
value of the land and cannot now be heard 
to question the jurisdiction of the Court in 
that respect. 


(10) 46 P. R. 1906; 94 P. L. R. 1908, 
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The result, therefore, is that this appaal 
is allowed and the order of the Court below 
discharged. The claim for mesne profits an- 
tecedent to the suitis dismissed as it is ab- 
andoned by the decree holder. Theifplaint, 
in so faras it embodies a claim for mesne 
profits from the institution of the suit on the 
12th April 1902 to the delivery of possession 
on the 15th: July 1907, will be returned to the 
plaintiff for presentation to the proper Court 
that is the Court of competent pecuniary juris- 
diction. We do not decide whether when 
the plaint is so presented, any question of 
limitation will arise, or if any question of limit- 
ation arises, whether section 14 ofthe Limis- 
ation Act will be of any assistance to the 
plaintiff. The appellant is entitled to his costs 
in the present proceedings in all the Courts. 
We assess the hearing fee in this Court at 3 
gold mohurs. 

The Rule will stand discharged. 

Appeal allowed. 
Rule discharged. 





CALCUTTA HIGH COURT. 
Seconp Civit Appgats Nos. 1332 ann 1364 
or 1908. 

September 2, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
JAHHDUNNESSA BIBI— Prainriry— 
APPELLANT 
versus 
NAJIBUL ISLAM AND OTRERSI—DEFENDANTS 

— RESPONDENTS. 

Mukanmadan Law—Gift of immovable property— 
Written and registered document not required—Transfer 
of Property Act (IV of 1832), ss. 123, 129—Musha, 
doctrine of, applicability of —Not applicable to shares of 
zemindari—Co-sharer making gift in favour of co-sharer 
— Delivery of possession—Joint gift to adult and minor 
— Gift by parent to child—Possession. 

Under the Muhammadan Law, a gift of immovable 
property can be made verbally without recourse to a 
written and registered document. ` 

The doctrine of mushu is applicable only to small 
plots of lands and houses and doesnot apply to shares 
in an unpartitioned zemindari. 

Ameeroonnissa v. Abadoonnissu, 2 I. A.87; 15 B. L. 
R. 67; 23 W. R. 208, relied on. 

The doctrine is wholly unadopted to a pro- 
gressive state of society and ought to be confined 
within strict rules. 

Muhammad Mumtaz v. Zubaida; 11 A. 460; 161. A. 
205, relied upon. 

Where a property is held by several co-sharers, 
any ove of them may giro his share to any one of 
the other co-sharers without the formality of a delivery 
of possession, and such a gift would not be open to the 
objection of musha. 
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BMehomel Butsh Khan v. Hossani Bids, 15 C. 634; 15. 
I. A. 81, followed. 

A declaration by the donor in the ded of itt that 
possession has ban givea, binds his hairs. . 

Muhammad Mumtaz v. Zid ud 16 I. A. 295; 
430, followed. 

There is no inherent illegality in ajoint gift to an 
adult and a minor. 

In the case of a gift made by one of the parents of 
a minor child in favour of that child, it is not neces- 
sary that the formality of a formal delivery of posses- 
sion should be resorted to, inasmuch as the parent is 
the de facto guardian of the minor. 


IL A. 


Appeal from the decree of the District 
Judge of 24-Pergannahs, dated March 17, 
1908, affirming that of the Second Munsif 
of Diamond Harbour, dated June 26,1907. 

Babus Nil Madhub Bose and Shib Chandra 
Palit, for the Appellant. 

Babu Shasht Shekhar 
spondents. 

Judgment. —tThe events antecedent 
to the litigation that have led up to this ap- 
peal, may be shortly stated: One Munir- 
ud-din died leaving a widow named Subjan, 
a minor son, named Najibul Islam and five 
daughters, one of whom is the present plain- 
tiff. In accordance with the rules of inheri- 
tance in Muhammadan Hanfia Law, the share 
of each of the heirs of Munir-ud-din would 
be as follows : 2 annas for the widow, 4 annas 
for the minor son and 2 annasfor each of the 
five daughters. The plaintiff, as one of the 
daughters of Munir-ud-din, claims 2 annas 
share as her inheritance from her father 
and also small fractions of shares that she 
says she inherited from two of her sisters. 
The suit is for a declaration of her titleto the 
properties mentioned in the plaint which the 
defendant Najibul Islam claimed to have ac- 
quired by gift from the plaintiff and her two’ 
deceased sisters in 1896. The plaintiff 
alleges that the gift seb up by her brother. 
Najibul Islam never took place and that if it 
did take place, it was invalid. 

The original Court held that the gift did 
take place and that it was valid. On appeal 
to the District Judge by the plaintiff, this 
judgment was upheld. The plaintiff now - 
appeals to tlis Court and attacks the judg- 
ments of the two Courts below on two 
grounds, namely, first, that the lower Courts 
should have held that the subject of the gift 
being undivided shares in a gzemindari, 
there could not be any valid gift of such 
shares, in accordance wih the .principles re- 
garding gift of Musha: and, secondly, that the 


Bose, for the Re- 
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donors had no possession over their respec- 
tive slares when the alleged gift is said to 
have been made and hence there could not 
have been any delivery of possession which is 
a condition precedent to the validity of a gift. 

It appears from the pleadings in the case 
that the gift of 1896 wasa verbal one and 
made by all the five daughters of Munir-ud- 
din in favour of their mother, Subjan and 
their minor brother Najibul Islam. It is 
frmly settled that under the Mubammuadan 
Law, a gift of immovable properties can be 
made verbally without recourse to a written 
and registered document. In the case of 
Kamar-un-nissa Bibi v. Husaini Bibi (1), a 
verbal gift of landed property if followed, by 
a transfer of possession, was considered valid. 
Section 123 of the Transfer of Property. Act, 
no doubt, requires thata gift of immovable 
properties must be effected by a registered 
instrument signed by, or on behalf of, the 
donor and attested by at least two witnesses; 
but section 129 makes an exception in favour 
of gifts effected under anyrule of Muhammadan 
Law. We may here observe that the Courts 
below bave held that the gift, as alleged 
by the defendant, was, asa matter of fact, 
made in favour of Subjan Bibee and Najibul 
Islam. This is a finding of fact. 

The first ground taken necessitates an en- 
quiry as to whether the gift made by the 
five daughters of Munir-ud-din to their 
mother and minor brother, was or was not 
what is called Hibabil Musha. The word 
Musha is derived from Shuyuwa which means 
confusion. Whena property is owned by 
several persons jointly and without any divi- 


sion, none of them can point out any specific. 


portion of that property as his own without 
partnership of any of the other co-sharers. If 
a co-sharer in such a property makes a gift of 
his own share without first separating it from 
the other share, a confusion might arise and 
hence the law on the subject, according to the 
doctrine of the Imam Abu Hanifa, is that a 
gift of Musha which is not capable of division 
is valid, but in the case where the Musha can 
be partitioned without any material incon- 
venience to the share-holders and without 
any material deterioration of the property, a 
gift of Musha is invalid (fasid) and not void 
(batil). There has been a marked difference 
between the opinions of the Imam and 
his two famous Bani lan, Mohammad and Abu 
(1) 8 A. 266 (P, 0). 


Yusuf. 
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Generally speaking, the views of the 
disciples are in accordance with the demands 
of a progressive society. 

From the examples given in the books of 
authority on Muhammadan Law, it may easily 
be inferred that the doctrine of Musha was 
applicable only to small plots of lands and 


-houses and it does not appear that the 


Mahomedan Jurists of that time ever con- 
templated the changed condition of society 
and the ownership of specific shares in large 
estates or Zemindaris as known to us in this 
country. 

The Alamgir, which isan authority on the 
subject, has the following passage on Hiba- 
bil-Musha: “The gift of Musha that admits 
of partition to two men or to a group is valid 
according to the two disciples (above named) 
and invalid according to the Imam. Bub it 
is not void so that it avails to the establish- 
ment of property by possession.” From the 
above authorities, it follows that the Miba- 
bil-Musha (giftof undivided joint property) 
is nut void but only invalid and possession 
remedies that defect. 


Majma-ul-Anhar (page 845) has the 
following passage in regard to the view held 
by the Imam Abu Hanifa: “Yakub Pasha 
has held that if a person makes a gift to two 
persons of a thing which is capable of division 
that is an invalid ibe, but ib is not void, 
(batil), according to the Imam Abu’ Hanifa; 
so, if the donees take possession, it estab- 
lishes the property in them according to his 
saying and the Fatwah is according to ib.” 
In the case of Sheikh Muhammad Mumtaz v. 
Zubaida (2), their Lordships of the Privy Coun- 
cil remarked that “the doctrine relating to 
the invalidity of gifts of Musha is wholly un- 
adopted to a progressive state of society 
and ought to be confined within strict rules.” 

In the case of Ameeroonnissa v. Abadoonnissa 
(3), their Lordships of the Privy Council dis- 
cussed the question, whether the objection 
of invalidity of a gift on the ground of Musha 
was applicable to shares in zemindaris for 
which revenue was paid separately. Their 
Lordships held that the principle of Musa 
did not apply tosharesin an unpartitioned 
zenindari and it was further held that al- 
though aright to effect partition may exist, 
the shares ina zemindart appear from the 


(2) 11 A. 460; 16 I. A. 208. 
(3) 21. A. 87; 15 B. L. R. 67; 23 W. R. 203, 
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special legislation relating to them, to be cap- 
able of distinct enjoyment before partition 
by reception of the separate and defined 
rents by the holders thereof and they, there- 
fore, do not fall within the principle of the 
law of Masha. 

It is worthy of note that the present gift 
was not toany stranger. It wasa gift by five 
of the co-sharers to two other co-sharers. In 
the case of Mahomed Buksh Khan v. Hosseini 
Bibi (4), their Lordships of the Privy Council 
held “that where a property is held by 
several co-sharers, any one of them may give 
his share to any one of the other co-sharers 
and that such agift would not be open to the 
objection of Musha. It is clear, therefore, that 
when persons own a property jointly, any 
sharer may make a giftof his share in that 
property to any other sharer without the 
formality of a delivery of possession. The 
donee’ having been already in possession 
asa sharer does.not require a formal de- 
livery of possession in order to make the gift 
operative. 

lt was held in the case of Sheikh Muham- 
mad Mumtaz v. Zabeeda (2), that a declaration 
by the donor in the deed of gift that posses- 
sion had been given, bound his heirs. In the 
present case in an application by the plaintiff 
(Exhibit A) dated the 1lth February 1900, 
it was admitted that she had made the gift in 
favoar of the donees. No doubt, there is 
another application (Exhibit D) in which 
the plaintiff, while admitting the above state- 
ment alleges that she made the admission in 
order to save her mother,—one of the donees 
—from a criminal prosecution which was im- 
pending against her on account of her having 
got her and her son's name registered for the 
entire share of Maunir-ud-din. This latter 
application was made in July 1905, t.e., some- 
time after the dispute between the plaintiff 
and the defendants Nos land 2. It is clear, 
therefore, that not only was the gift made but 
that the plaintiffadmitted having made itafter 
it had been made. 

The gift in the present case was in favour 
of an adult and a minor (mother and son). 
A gift to an adult and a minor is valid as the 
present developed Hanafi Law disapproves 
of the strictness of the rule which prevents 
a gift simultaneously to an adult and a minor. 
This is shown by a device pointed out by 
Jurists to escape from the operation of the 


(4) 15 I, A. 81; 15 0. 6&4. 
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principles of Musha; and it is the follow- 
ing: — “But if the gift be toan adult “and a 
minor, the latter being in the purvarish of the 
former orto two sons, one adult and one 
minor, itis not valid, for possession on behalf 
of the minor, could be taken by his guardian.” 
“However.” continues the Rudd, (Ruddul 
Muhtar, Volume IV, page 78%) “thereis adevice 
by which a gift jointly made to an adult and 
toa minor may be made validly, viz., the 
entire property may be consigned to the 
adult and then agift of it may, be made to 
both. In such a case the adult donee would 
be atrustee for the minor and -possession 
being already vested in him as depository, 
the objection of Shuyun would not apply as 
to the gift of the share of the minor.’ The 
accepted doctrine, therefore, is that there 
is no inherent illegality in a joint gift to 
an adult and a minor, theobjection has its 
origin ina desire to prevent disputes but 
where the interests of the two are safficiently 
specified, there can be no apprehension of any 
confusion or dispute. 

We must hold, therefore, that the doctrine 
of Musha cannot apply to the present case; 
for the reason that in the first place the 
donors are co-sharers of the donees, in the 
second place the gift was made by the donors 
at one and the same time to the donees. This 
was in essence one transaction which trans- 
ferred the shares of all the sisters by way of 
gift to the donees and the doctrine of Musha 
can, therefore, have no application. 

The next point urged on behalf of the ap- 
pellant is that the donors were, at the time 
of the gift, not themselves in possession of 
their respective shares, and hence they could 
not make over possession to the donees at 
the time when the gift is said to have been 
made and the gift is, therefore, invalid. With 
regard to this part of the case, the finding of 
the lowerappellate Courtis to the following 
effect: “It is then contended that the gift 
was invalid for want of delivery of possession. 
A passage in the evidence of the widow 
(Subjan) is relied upon where she says that 
the daughters were never in possession. I 
donot think that I would be justified in 
pressing the meaning of the widow’s lan- 
guage to a logical conclusion. The family 
were jointly deriving maintenance from the 
income of the property which was being 
managed for them by dhe gomastha. The - 
daughters verbally gave up all rights to the 
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property, then the donees thereafter actually 
exefcised possession over the property and 
the son had his name registered in the public 
State Registers. Thereafter the donors in a 
public and open manner acknowledged that 
they had transferred their rights by a gift. 
I am of opinion that there was snch delivery 
of possession as in the circumstances and 
having regard to the nature of the property 
the donors were capable of.” The above is 
a clear finding of fact to the effect that on 
the day ofthe gift the donors had possession 
which they transferred tothe donees and sub- 
sequently acknowledged having done so. The 
appellants cannot invite us to disturb this 
finding of fact. ` 

The giftis said to bave been made in 
favour of the widowed mother Subjan and her 
minor son Najibul Islam. She obtained 
Letters of Administration to the estate of her 
deceased husband Munir-ud-din on behalf of 
her minor son Najibul Islam. It is reason- 
able to hold that she made a verbal gift of 
the shares which she had acquired by gift 
from her daughters in favour of her minor 
son Najibul Islam and hence she treated, in 
her application for Letters of Administra- 
tion, her minor son as the owner of the 
entiro estate left by her husband. The 
Mahomedan Law on the subject of delivery 
of possession in case of a gift made by 


one of the parents of a minor child in 
favour of that child is clear. In such a 
case, ivasmuch as the parent is the de 
fact) gurdian of the minor, ib is not 


necessary that the formality of a formal 
delivery of possession should be resorted to. 
The appeal, therefore, fails and is dismissed 
with costs. The judgment in this appeal will 

govern Appeal No. 1364 of 1908. 
Appeals dismissed. . 


CALCUTTA HIGH COURT. 
Sucoxp Crvit Arrear No. 1405 or 1903. 
September 5, 1910. 

Present :—Mr. Justice Mookerjee and 

Mr. Justice Teunon. . 
NEPEN BALA DEBI—Prarstirv— 
APPELLANT 
versus 
SITI KANTA BANERJEE AND OTAERS— 


DEFẸNDANTS— RESPONDENTS. 
Successicn Act (X of, 1865), ss. 2, 331—‘Hindw’, mean- 
ang of —Whether includes Hindu convert to Christianity 
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—Inheritance to be governed by what law—Pleadings-— 
Advèrse possession not raised explicitly in plaint— When 
may be allowed to be raised—True test, what is. 

The provisions of section 2 of the Succession Act 
show that the Act is of universal application in this 
country unless a person claiming to be exempted can 
show that he is specifically excepted from the opéra- 
tion of its provisions. 

Dagree v. Pacotti, 19 B. 788, relied upon. 

A Hindu, who has embraced the Christian faith 
and continues to be a Christian up to the timo of 
his death, is not a Hindu within the meaning 
of section 331 of the Succession Act, for the term 
Hindu does not include a convert to Christianity 
and it is not sufficient to bring a man within 
the definition of Hindu to prove his Hindu birth 
and origin. 

Jogendra Chandra Bose v. Bhagwan Coomari, P. L. 
R. 1900 p. 251 at p. 268, referred to. : 

Under the law, as it stood before the Indian Suc- 
cession Act, a Hindu after his conversion to Chris- 
lianity might by his conduct show by what law he 
intended to be governed in matters of succession and 
inheritance. 

Abraham v. Abraham, 9 M. I. A. 195 at p. 199; 1 W. 
R. 1 (P. CO), relied on. 

In view, however, of the provisions of sections 2 
and 881 of the Succession Act, this position can 
no longer be maintained, and when a Hindu has 
embraced Christianity and continucs to be a Christian 
up to the time of his death, all questions of succession 
to his estate upon intestacy must bo determined by 
the Suecession Act, 

In re Joseph Vathiar, 7 M. H. CO. R. 121; Pon- 
nusami v. Dorasami, 2 M. 209; Administrator General 
v. Anandachari, 9 M. 466; Tellis v. Saldanha, 10 M. 69, 
Dagree v. Pacotti, 19 B. 788, Bai Baiji v. Bui 
Sentok, 20 B. 58 and Lastings v. Gonsalves, 23 B. 539; 
relied upon. 

Francis Ghosal-v. Gubri Ghosal 31 B. 25; 8 Bom. 
L.R.770 and Edith Mukerjiv. George Alfred, 52 P. 
W. R. 1907, distinguished. 

Where no case of acquisition of title by adverso 
possession is made in the plaint, nor is the question 
raised directly or indirectly in any of the issues, 
tho plaintiff ought not to be allowed to succeed 
upon such a case. 

Joytara v. Mobaruck, 8 ©. 975, Sunderi v. Madhoo 
Chunder, 14 C. 592 and Anand Hari v. Secretary of 
State, 3 C. L. J. 316, relied on. 

But when the question reduces itself to 
of law upon facts admitted or proved beyond 
controversy, it is not only competent to tho 
Court but expedient in tho interest of justico 
to entertain the plea of adverse possession, 
if such a case arises on the facts stated in tho 
plaint and the defendant is not taken by 
surprise. 

Lilabati Misrain v. Bishun Chobey,6 C. L. J.62], re- 
lied upon. 

The true test to be applied to 
whether the plea of title by adverse possession 
should be allowed to be urged though not ex- 
plicitly raised in the plaint is, how far is the de- 
fendant likely to be prejudiced ifthe point is per- 
mitted to be taken. 


Appeal from the decree of the Additional 
District Judge of 24-Pergannahs, dated March 


H 


one 


determine 
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31, 1908, modifying that of the Sub-Judge of 
that place, dated May 31, 1907. 

Babus Jogesh Chandra Roy and Surendra 
Nath Ghoshal, for the Appellant. 

Babus Botdo Nath Dutt, Biraj Mohan 
Majumdar and Probodh Chandra Mukherjee, for 
the Respondents. | 

Judgment.—This is an appeal on be- 
half of the plaintiff in a suit for partition 
of joint family properties which has now 
lasted for nearly ten (10) years. The Court 
of first instance made a decree in favour of 
the plaintiff fora balf share of the properties. 
Upon appeal the District Judge has given 
hera decree for {th share only. It is the 
common case of both parties that the pro- 
perty in dispute belonged to two brothers 
Hari Pada Banerjee and Sasi Pada Banerjee. 
The plaintiff is the widow of Hari Pada 
Banerjee aud claimed to be jointly interested 
in one-half share which belozged to her 
husband. The first defendant is the pur- 
chaser of the right, title and interest of Sasi 
Pada at a sale held in execution of a mort- 





gage decree on the 6th June 1893. The 
second defendant is Sasi Pada himself. The 
third defendant is a transferee from the 


purchaser at the mortgage sale. The fourth 
defendant has apparently no interest at 
present in the disputed properties. The fifth 
defendant is the sister of Hari Pada and Sashi 
Pada. The plaintiff stated in her plaint that 
her husband had embraced Christianity and 
that at the time of his death, he was a follower 
ofthe Christian faith. The substantial ques- 
tion in controversy between the parties, 
therefore, is whether the plaintiff has taken 
by inheritance under the Hindu Law the 
whole of the share of her husband or whether 
under the Indian Succession Act she has 
taken only one-half of that share and the 
other has been taken equally by the brother 
and sister of Hari Pada, that is, Sasi Pada 
and Mondakinee. The Courts below have 
concurrently held that the Indian Succession 
Act is applicable to the case and that under 
sections 27 and 36, the plaintiff is entitled to 
one-half of the half share of her husband and 
that the remaining half share has vested in 
equal halves in the brother and the sister 
of the deceased. But the Courts below have 
differed in the view they have taken “upon 
the question of possession. | The original 
Court bas held that the plaintiff has acquired 
a good title by adverse possession for the 
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statutory period in the half share which 
had passed by succession to the brother and 
the sister. The District Judge on appeal 
has held, on the other hand, that as title by 
adverse possession was not specifically set 
up in the plaint, the plaintiff is not entitled 
to succeed on any such basis. The plaintiff 
has now appealed to this Court and on her be- 
half the decision of the District Judge has 
been assailed on two grounds, namely, first, 
that the Indian Succession Act has no ap- 
plication to the case and, szcondly, that if it 
does govern the matter, she has acquired a 
good title by adverse possession in the one- 
half share which vestedinthe brother and 
sister of her husband. 

In so far as the first of these contentions 
is concerned, itis necessary to observe that 
section 2 of the Indian Succession Acb pro: 
vides that except as provided by this Act 
or by any other law for the time being in 
force, the rule therein contained shall bə 
the law of British India applicable to all 
cases of intestate or testamentary succession. 
The provisions of this section show that the 
Act is of universal application in this 
country unless aperson claiming to be except- 
ed can show that he is’ specifically excepted 
from the-operation of its provisions. Dagree 
v. Pacotti (i). In other words, as observed 
in DeSouza v. Secretary of State(2); the words 

applicable to all cases” operate as a repeal 
of the previously existing law and that sub- 
ject to the exception in the section, the 
Courts must look to this Act and this alone 
for the Law of British India applicable to 
all cases of testamentary and intestate suc- 
cession. The burden, therefore, is upon the 
plaintiff to prove the exception within which 
her case falls, and she relies upon section 331 
of the Indian Succession Act for this pur- 
That section, we quote only so much 
of it as applies to the case before us, lays 
down the following rule :—‘“The provisions of 
this Act shall not apply to intestate or 
testamentary succession to the property of 
any Hindu, Mahomedan or Budhist.” The 
question, therefore, narrows down to this. Is 
a Hindu, who has embraced the Christian 


-faith and continues to be a Christian up to 


the time of his death, a Hindu within the 
meaning of section 331? The appellant has 
invited us to answer this question in the 


(1) 19 B. 783. ; 
(2) 12 B. L. R. 428. 
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strénuously maintained the contrary view. 
. After a careful consideration of the arguments 
which have been addressed to us, we-have 
arrived at the conclusion that the question 
ought to be answered in the negative. Dr. 
Whitley Stokes has pointed out that the col- 
location of the words Hindu, Mahomedan or 
Budhist makes it reasonably plain that the 
term Hindu is used as a theological term and 
denotes only persons who profess any faith 
of the Brabminical religion or the religion of 
Puranas, (Anglo-Indian Code Volume if 
483); [Dagree v. Pacttt (1)]. In our opinion 
by no stretch of language can we reasonably 
hold that the term Hindu includes a convert, 
to Christianity. Itis further obvious that, 
as ruled in the case of Jogendra Chandra Bose 
v. Bhagwan Coomari (3), subsequently affirm- 
ed by the Jndicial Committee in Bhagwan 
Koer v. Jogendra Chandra Bose (4), ibis not 
sufficient to briog a man within the definition 
of Hindu to prove his Hindu birth and origin. 
It is also essential that he should bea Hindu 
at the time when the question in issue arises, 
for example, if thereis a dispute as to the 
succession to the estate of the deceased per- 
son, it must ba proved that he was a Hindu- 
at the time of his death. No doubt under 
the law as it stood before the Indian Sac- 
cession Act, a Hindu after his conversion to 
Christianity might by his conduct show by 
what law he intended to be governed in 
matters of succession and inheritance. 
Abraham v. Abraham(5), because, as observed 
by their Lordships of the Judicial Committee, 
“upon the conversion of a Hindu to Chris- 
tianity, the Hindu Law ceases to have any 
continuing obligatory force upon the convert; 
he might renounce the old Law by which he 
was bound as hehad renounced his old re- 
ligion or if he thought fit,he might abide by 
the old law notwithstanding he had renounc- 
ed the old religion.” In view, however, of the 
provisions of sections 2 and 331 of the Indian 
Succession Act, this position can no longer be 
maintained. We must consequently hold that 
when a Hindu has embraced Christianity 
and continues to bea Christian up to the 
timeof bis death, all questions of succession 
to his estate upon intestacy must be deter- 
mined by the Indian Succession Act. The 
(3) P. L. R. 1900 p. 251 at p. 268. 


(4) B1C.1. o 
(6) 9 ME 1. A. 195°at p. 199; 1 W. R. 1 (P. 0). 
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view we take is supported by the decisions of 
the Madras High Court in In re Joseph 
Vathiar (6); Ponnusamt v. Dorasamz (7) ; 
Administrator-General v. Anandachari (S) ; 
Tellis v. Saldanaha (9) and of the Bombay 


High Court in Dagree v. Pacolti (1); Bus Baiji 


v. Bai Santok (10) and Lastings v. Gonsalves 
(11). The decision of the Bombay High 
Court in Francis Ghosal v.` Gabri Chosal (12) 
and of the Punjab Chief Cours in Hdeth 
Mukerjee v. George Alfred (13) are not really 
opposed to this view. They are distinguish- 
able on the ground that the question raised 
there was whether the Indian Succession Act 
purported to enlarge the category of herit- 
able property or affected the right of co- 
parinership as between those to whom it 
applied. We must consequently hold that 
the Courts below have correctly applied the 
provisions of the Indian Succession Act to 
determine the distribution of the estate left 
by Hari Pada Banerjee who at the time 
of his death was a Christian. The first 
ground urged on behalf of the appellant must 
consequently fail. 

In support of the second ground urged on 
behalf of the appellant, it has been contended 
that the plaint, though it did not expressly 
set outa title by adverse possession, yetcon- 
tained a sufficient recital of the facts that 
the plaintiff was in possession of the entire 
half share of her husband and that consequent- 
ly the plaintiff ought to have been allowed 
to succeed on the ground of title by adverse 
possession. Now it is perfectly true that, 
as laid down by this Court in the cases of 
Joytara v. Mobaruck (14) ; Sunduri v. Madhoo 
Chunder (15) and Ananda Hari v. Secretary 
of State (1G), where no case of acquisition of 
title by adverse possession is made in the 
plaint nor is the question raised directly or 
indirectly in any of the issues, the plaintiff 
ought not to be allowed to succeed upon such 
a case. On the other hand, as pointed out 
by this Court in the case of Lilabati Misrain 
v. Bishun Chobey (17), when the question 

(6) 7 M. H. C. R. 121, 

(7) 2 M. 209. 

” (9) 10 M. 69. 
(11) 23 B. 539. 
(12) 31 B. 25; 8 Bom. L. R. 770. 


(18) 52 P.W.R. 1907; 36 P.R. 1909; 1 Ind. Cas. 697, 
(14) 8 C. 975. (15) 14 C. 592, 


(16) 30. L. J, 316. (17) 6 C. L. J. 621, 


(8) 9 MI. 465. 
(10) 20 B. 53. 
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reduces itself to one of law upon facts ad- 
` mitted or proved beyond controversy, it is 
not ouly competent to the Court but expedient 
in the interest of justice to entertain the 
plea of adverse possession, if such a case 
arises ou the facts stated in the plaint and 
the defendant is not taken by surprise. 
The true test, therefore, to be applied to 
determine whether the plea of title by ad- 
verse possession should be allowed to be 
urged though not explicitly raised in the 
` plaint, is, how far is the defendant likely 
to be prejudiced if the point is permitted 
to betaken. Now the case before us is 
obviously of a somewhat peculiar descrip- 
tion. The parties themselves were possibly 
ignorant of their true rights under the 
Indian Succession Act fill their legal ad- 
visers made the discovery in the course 
of this litigation. In this view it does seem 
probable that upon the death of the husband, 
the plaintiff did enjoy possession of his entire 
half share as if the rights ofthe parties were 
governed bythe Hindu Law and she may 
have done so to, the exclusion of her sister- 
in-law, Mondakinee, ifnot also of her brother- 
in-law Sasi Bhusan. It has been asserted, 
on the other hand, that the plaintiff was in 
possession as a co-sharer and the burden is 
upon her to prove that her possession was 
adverse. A question of some nicety may 
also arise as to the true position, if it 
should be found that the possession was 
adverse to one of the two persons and not 
to the other. Weare satisfied that the true 
bearing ofthese questions was not consider- 
ed, possibly not appreciated at all in the 
Court below and in the interest of justice it 
is obviously necessary that the question 
should bo examined. The second ground 
urged on behalfof the appellant must con- 
sequently prevail. 

The result, therefore, is that this appeal 
must be allowed and the decree ofthe Dis- 
trict Judge discharged in so faras it modifies 
the decree of the Subordinate Judge. The 
casa willbe remanded to the District Judge 
in order that he may determine whether in 
addition to the half share inherited by the 
plaintiff from her husband, she has acquired 
a good title by adverse possession for the 
statutory period to the other half share 
which would otherwise belong to the brother 
and sister of Hari Pada. The District Judge 
will frame an issue on this point and allow 
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an opportunity to the parties to adduce 
evidence in support of their respective al- 
legations. Such evidence may be taken by. 
the District Judge himself or by the Subordi- 
nate Judge under his directions. The District 
Judge will decide the question ‘of title by 
adverse possession as also any other question 
that may incidentally arise. The defendant 
No. 1 will get half the costs allowed to him 
by the Court of appeal below in respect of 
both the lower Courts. The costs of this ap- 
peal will abide the result. 


Appeal allowed. 


ri 


CALCUTTA HIGH COURT. 
Secoxp Civiu Arrear No. 1602 or 1909. 
August 9, 1910. 

Present: —Mr. Justice Mookerjee and 

< Mr. Justice Sharf-ud-Din. 
CHAMPAKLATIKA MITRA—DEFENDANI— 
—APPELLANT 
: versus 
NAFAR CHANDRA PALCHOWDHURY— 


PhatntTIFF— RESPONDENT. 

Lundlord aed Tenant—Amalnamah, construction of 
— Tenant or Licensee —Present demise—Amalnamah 
for reclamation of waste land—Ejectment —Bengal 
Tenancy Act (VIII of 1835), ss. 10, 89, 155, 178, sub-s 
(1) cl. (e). i 

An amalnamah, neither stamped nor registered 
recited that in anticipation of the execution of a 
proper mourasi mokarari lease of waste land the 
plaintiff had agreed to place the defendant in 
possession of the land, that out of the total sum 
of Rs. 2,000 payable as premium, Rs. 500 would 
be paid ata certain time, and the remainder by 
equal instalments in two years; that in default of 
the payment of the bonus, the amalnamah should 
stand cancelled; that for two years the land was 
to be beld rent-free, and after that at a progressive 
rent; and that in the event of failure to cultivate the 
land in the next two years, the grantor would be at 
liberty to re-enter: ; 

Held, that there was a present demise and not mere- 
ly an agreement'to demise, and the possession of the 
defendant was that ofa tenant. 

Whether there was a present demise or merely 
an agreement to make a demise in future, must 
depend upon the paramount intention of the 
parties. 

Purmanand Das Jewan Das v. Dharsey Virji 
101, referred to. i À a 

The proviso to section 178 does not exclude 
the operation of section 155 of the Bengal Ten- 
ancy Act. 

Therefore, a landlord is not entitled to tako 
possession of the premises by force or to sue and re- 
cover possession without fulfilment of the conditions 
prescribed by section 155, that is, without servine a 
notice under thatsection. a v 
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Appeal from the decreeof the District Judge 
of 24-Pergannahs, dated March 2, 1909, modi- 
fying that ofthe Third Sub-Judge of that dis- 
trict, dated July 3, 1908. 

Dr. Rash Behary Ghosh, Babus Harendra 
Narain Mitra and Sarat Chandra Mookerjee, for 
the Appellant. 

Babus Dwarka Nath Chakravarti 
Amarendra Nath Bose, for the Respondent. 


Judgment.—thisis an appeal on be- 
half of the defendant in an action for re- 
covery of possession of immovable property 
and mesne profits. 


and 


The disputedJandis admittedly the pro- 
perty of the plaintiff-respondent. On the 
29th December 1904, he granted an amal- 
namah to the defendant-appellant, the terms 
of which weshall presently examine. It is 
sufficient to mention ab this stage that in 
February 1906, the plaintiff re-entered upon 
the land and settled it with other tenants. 
The result was that the defendant brought a 
suit under section 9 of the Specific Relief 
Act which was decreed in her favour on the 
26th May 1907. The plaintiff thereupon com- 
menced the present action on the 28th 
August 1907 for establishment of his title, 
for declaration that the defendant had not 
acquired any right under the amalnamah and 
that if she had, her right had been extingu- 
ished by breach of the conditions named 
therein, and also forrecovery of possession and 
mesne profits, should the defendant, in the 
interval, obtain possession of the disputed laud 
by execution of the decree in the possessory 
suit. The defendant did, as a matter of fact, 
execute the decree and obtain delivery of pos- 
session onthe 13th December 1907. She re- 
sisted the claim substantially on the ground 
that she was a tenant under the plaintiff, that 
her interest had not terminated and that, in 
any event, the plaintiff was incompetent to 
bring the present action before he had 
fulfilled the requirements of section 155 of the 
Bengal Tenancy Act. The Subordinate Judge 
made a contingent decree in favour of the 
plaintiff. He directed the defendant to pay 
the balance of the selami and imposed the 
condition that, upon defanlt, the suit would 
stand decreed. lf, on the other hand, the 
premium was paid, the decree directed the 
plaintiff to execute a registered lease in favour 
of the defenflant. Against this decree, the 
defendant appealed to the District Judge and 
a cross-appeal was filed on behalf of the 
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plaintiff. The District Judge has held that 
the plaintiff is entitled to recover posses- 
sion and mesne profits. The defendant has 
now appealed to this Court and on her be- 
half, it has been contended that the District 
Judge has takenan erroneous view of the effects 
of the provisions of section 155 of the Bengal 
Tenancy Act, that they are applicable to the 
tenancy in question notwithstanding the pro- 
visions of section 178, and that consequently 
the plaintiff is not entitled to a decree for 
ejectment. This argument has been contro- 
verted on behalf of thé respondent, and it has 
been contended that the effect of the amal- 
mamah was to place the defendants in the 
position of a licensee, that'she was at no time 
a tenant of the plaintiff, and that consequent- 
ly no question could arise as to the rights of 
the plaintiff to eject her without recourse to 
the procedure laid down in section 155 of the 
Bengal Tenancy Act. 

The first point which requires considera- 
tion is as tothe true position of the defen- 
dant. Was she a licensee or was she a tenant 
under the plaintiff? The learned Vakil for 
the respondent has suggested that the de- 
fendant was a licensee, because there was no 
present demise in her favour by the amalnamah 
and in support of this position he has re- 
lied uponthecase of Panchanan Basu v. Chandi 
Charan Misra (1). To determine whether the 
contention of the respondentis well-founded, 
itis necessary to examine the terms of the 
amalnamah. Thisdocument, which was neither 
stamped nor registered, recites that the de- 
fendant had applied for the grant of a 
mourast mokarart chakdart lease from the 
plaintiff in respect of about 1,000 bighus of 
land situated in Sunderbans; and that in 
anticipation of the execution of « proper lease, 
the plaintiff had agreed to place the defen- 
dant in possession of the land upon certain 
specified conditions. The premium for the 
grant was settled at the rate of Rs. 2 per 
bigha, and a covenant was inserted to the 
effect that out of the total sum of Rs. 2,000 
payable as premium one-fourth, that is, 
Rs.500, would be paid in Magh 1311, and the 
remainder, that is, Rs. 1,500 by equal instal- 
ments in the month of Magh in eachof the 
years 1312 and 1313. The document further 
expressly states that in default of payment of 
bonus, the amalnamah would stand cancelled 
and cease to be operative. The next clause 


of the instrument provides for the payment 
(1) 14 0. W. N. 874; 6 Ind. Cas. 443, 
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ofrent. During the years 1312 and 1313 the 
land was to be held rent-free. In the year 
following, rent was to be paid at the rate of 
annas eight per bigha. In 1315 the rate was 
to be Re. 1 per bigha. In 1316 the rate would 
be Re. 1-8 a bigha, which was described as 
thefull rent payable. The only other por- 
tion of the document to which reference need 
be made is the fifth paragraph. This para- 
graph recites that in 1312 the applicant for 
the lease would bring under cultivation 250 
bighas of land, that the whole would be 
brought under cultivation in 1813 and that 
in the event of failure to cultivate the land 
in 1312 and 1313, the grantor would be at 
liberty to re-enter ‘and settle the land with 
other tenants. Upon a consideration of the 
various provisions we have set out, ib is mani- 
fest that there was a present demise and the 
suggestion that there was a mere agreement 
for a future demise is not sustainable. Two 
circumstances are, in our opinion, conclusive. 
In the first place, although upon non-payment 
of the premium, as provided in the document, 
there might be a forfeiture, yet the tenancy 
was obviously intended to begin from 1312. 
There could not possibly be any for- 
feituie till Magh 1313 when the last instal- 
ment of the bonus would be payable. But 
the document expressly provides that the 
land would be held rent-free in the years 
1312 and 1313, inother words, the possession 
of the grantee would be that of a tenant dur- 
ing those years. Tn the second place, as there 
was to be a forfeiture if the whole of the land 
was not brought under cultivation by the year 
1313, the possession of the grantee would 
be thai of a tenant in 1312. To put the 
matter in another way, if no tenancy was 
intended to be created from the very beginn- 
ing of the year 1312, no question could pos- 
sibly arise as tothe forfeiture of a tenancy 
by reason of failure to pay the premium or 
to cultivate the lands. In our opinion, it 
cannot be seriously disputed that the in- 
tention here was to create a present demise, 
and the possession of the defendant was 
that ofa tenant. In support of this view 
reference may be made tothe decision in 
Parmanand Das Jewan Das v. Dharsey Virjz 
(2), where Sir Charles Sargent, C..1., observed 
that the answer to the question whether there 
was a present demise or merely an agreement 
to make a demise in future, must depend 
(2) 10 B. 101, 
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upon the paramount intention of the parties 

[Jones v. Reynolds (3) and Chapman v. Towner 
(4) ]. In fact, the tests which were applied by 
the learned Chief Justice in that case are con- 
clusive in respect of the case now before us. 
We must, therefore, examine the rights and 
liabilities of the parties on the assumption 
that the position of the defendant was that of 
a tenant under the plaintiff. But it is need- 
less, for our present purpose, to determine the 
precise position of the defendant as tenant and 
to what extent herright might have been 


- affected by the omission of the landlord to exe- 


cute in her favour a registered instrument; 
the decisions of this Court in the cases of 
Bibi Jawahir Kumari v. Chatterput Singh 
(5) and Stngheeram yv. Bhaghat Chander 
(6), tend to show that ber right would not 
in substance be affected by such omission on 
the part of the landlord. But whatever her 
position might be if she wasa tenant, the 
question arises whether it was not 
obligatory upon the plaintiff to comply with 
the requirements of section 155 of the Bengal 
Tenancy Act. 

Section 155 provides—we quote only somuch 
of the section as is applicable to the case be- 
fore us—that a suit for ejectment of a tenant 
on the ground that he has broken a condition 
on breach of which he is, under the terms of 
a contract between bim and the landlord, 
liable to ejectment, shall not be entertained, 
untess the landlord has served in the pre- 
scribed manner a notice onthe tenant specify- 
ing the particular misuse or breach complain- 
ed of and where the misuse or breach is cap- 
able of remedy, requiring the tenant to re- 
medy the same, and in any vase to pay 
reasonable compensation for the misuse or 
breach, andthe tenant has failed to comply 
within a reasonable time with that request. 
Tt is not disputed that if section 155 is ap- 
plicable, the present suit must fail. But it 
has been argued on behalf of the respondent 
thatthe section is inapplicable, because as 
the amalnamah was grauted in view ofa lease 
for the reclamation of a waste land, under 
the proviso to section 178 of the Bengal Ten- 
ancy Act, the operation of section 155 is ex- 
cluded. Now, clause (e) of sub-section (1) of 


section 178 provides that nothing in any 
(3) L. R. 1 Q. B. 506 at p. 516; 1 Œ. and D. 62; 10 


L. J. Q. B. 193. . 
(4) 6 M. and W. 100 ; 9 L. J. Ex. 4% 
(5) 2 0. L. J. 343. s 


(6) 11 C. L, J. 548; 6 Tnd, Cas, 632. 
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contract between a landlord and a tenant 
made before or after the passing of the Bengal 
Tenancy Act, shall entitle a landlord to 
eject a tenant otherwise than in accordance 
with the provisions of the Act. The pro- 
vision mentioned is contained in section ¢9 
which lays down that no tenant shall be eject- 
ed froma tenure or holding except in execu- 
tion of a decree. This section is to be read 
along with section 10, which lays down that 
a holder of a permanent tenure shall not be 
ejected by the landlord except on the ground 
that he has broken a condition on breach of 
which he is, under the terms of a contract be- 
tween him and his landlord, liable to be eject- 
ed. It is clear, therefore, that if section 178 
sub-section (1) clause (c) stood by itself, read 
with section 10 and section 59, the defen- 
dant could not possibly be ejected by the 
plaintiff without recourse to a suit. When, 
therefore, the plaintiff took the land into his 
own hands and forcibly dispossessed the de- 
fendants in February 1906 on the allegation 
that there had been a breach of one of the 
terms 2f the lease, his conduct was clearly 
unlawful. The only course open to him 
was to proceed in accordance with the statu- 
tory provisions on the subject. But it is 
suggested that the effect of the proviso to sec- 
tion 178 is to exclude the operation of sec- 
tion 155 and these sections taken together 
render section 89 inapplicable. In our opi- 
- nion, there is no foundation for this conten- 
tion. The proviso to section 178, to which re- 
ference is made, lays down that nothing in the 
section shall affectthe terms and conditions 
of alease granted bona fide for reclamation of 
waste land. Itis difficult to appreciate what 
terms and conditions of the lease would be 
affected if wehold that the landlord must pro- 
ceed under section 155 of the Bengal Tenancy 
Act. The amalnamah does not provide either 
expressly or by implication that in the event 
“of a breach of one of its conditions, the land- 
lord would be entitled to take possession of 
the premises by force or that he would be 
entitled to sue and recover possession with- 
out fulfilment of the conditions prescribed by 
section 155. In our opinion, it is reasonably 
plain that the proviso to section 178 does not 
exclude the operation of section 155 of the 
Bengal Tenancy Act. In this view the 
decree made by the District Judge cannot be 
supported. 4 
The result, therefore, is that this ap- 
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peal must be allowed, the decree of the 
District Judge discharged and the suit dis- 
missed with costs in all the Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Seconp Cryin APPRAL No. 2249 or 1908. 
August 24, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Tennon. 

Kumar SARAT CHANDRA SINHA— 
PLAINTIFF—APPELLANT 
Tersus 
NRITYA GOPAL BISWAS AND oTHERS— 


RESPONDENTS. 

Evidence Aci (I of 1872), s. 92—Oral evidence— 
Alteration of terms of registered lease—Conduct of par- 
ties—Payment of reduced rent—Evidence, whether ad- 
missible—Declaratory decree—Landlord’s title in jeo- 
pardy from aggression of neighbouring Zemindar— 
Controversy between two sets of tenants, whether gives 
right to declaratory decree. 

Oral evidence is not admissible to prove a verbal. 
surrender and abatement of rent of a holding held 
under a registered lease, nor is the conduct of the 
parties, for instance, payment of rent at a reduced 
rate, admissible to prove the same, 

Dwarka Nath Chattopdhya v. Bhagoban Panda,7 CÈ. 
L. R. 577, Mayandi Chetti v. Oliver, 22 M. 261, Karam- 
palli v. Thekku Vittil, 26 M. 195 and Lakhatullah v, 
Bishambhor, 6 Ind. Cas. 577, relied on. 

It is open to a landlord, where his title is in jeopardy 
from the aggression of a neighbouring Zemindar and 
may be damaged by a denial of his rights to the land, 
to bring a suit for the purpose of declaration of his 
rights as against such wrong-doers, and for possession 
of the land as against them. 

Bissesuri Dabeca v. Buoda Kant Roy Chowdhury, 
10 C. 1076, followed. 

But that doctrine is not applicable to a case where 
the controversy is between two sets of tenants each 
claiming the disputed land to fall within his tenancy, 
for the controversy does not jeopardise the rights of 
the plaintiff. : . 

Appeal from the decree ofthe District 
Judge of Jessore, dated July 31, 1909, afirm- 
ing that of the Sub-Judge of that District, 
dated December 10, 1907. 

Babus Jogesh Chandra Roy, Shoroshi Charan 
Mitter and Nares Chandru Sinha, for the Ap- 
pellant. 

Babus Ram Charan Mitra, Akhoy Kumar 
Banerji, Hari Charan Sarkhel and Hara 
Prosad Chatterji, for the Respondents. 

Judgment. This is an appeal on 

‘phat of the plaintiff in a suit for recovery 
of possession of land and mesne profits. 

The plaintiff alleged in the plaint that 
the disputed land was comprised in a tenancy 
held under him by the defendants, who are 
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arranged in two sets. The first eight defen- 
dants, who may be described asthe Biswas 
defendants, are interested in an one-third 
share of this tenancy; the ninth defendant, 
who may be described as the Ghose defendant, 
is interested in the remaining two-third 
share of the tenancy. The plaintiff alleges 
that the disputed land was comprised within 
the two-thirds share of the tenancy held by 
the Ghosh defendant, that the Biswas defen- 
dants wrongfully kept the Ghosh defendant 
out of possession, that consequently the 
Ghosh defendant on the 13th April 1904 
surrendered this land in favour of the plain- 
tiff, and obtained a reduction of the rent 
payable under the lease granted in his favour 
on the 2nd June 1897. The plaintiff, there- 
` fore, seeks to recover possession of the dis- 
puted land together with mesne profits in 
respect thereof. 

The Biswas defendants have resisted the 
claim substantially on the ground that they 
were nol. in possession of any purtion of the 
disputed land which was not covered by 
their one-third share of the tenancy. The 
Ghose defendant has resisted the claim on 
the ground that the verbal surrender alleged 
by the plaintiff was not true, and even if true, 
it was not operative in law; consequently, the 
plaintiff was not entitled to recover possession. 

Upon these allegations seven issues were 
raised in the Court of first instance, one of 
which was to this effect: “Whether the 
plaintiff had any cause of action against the 
defendants?” The learned Subordinate Judge 
held that the oral evidence was not admissible 
to prove the alleged partial surrender and, 
reduction of rent, that consequently the 
tenancy of the Ghosh defendant must still 
be regarded as operative: and that in this 
view the plaintiff was not entitled to recover 
possession of the land. On appeal the 
learned District Judge has affirmed this 
decision. 

The plaintiff has now appealed to this 
Court, and on his behalf the decision of the 
District Judge has been assailed on three 
grounds, namely, first, that notwithstanding 
the provisions of section 92 of the Indian 
Evidence Act, it was open to the plaintiff to 
prove the verbal surrender and a A 
of rent by oral evidence; secondly, that if or 
evidence was not admissible, evidence “of 
conduct was admissible for the purpose and, 

thirdly, that the plaintiff ought to be allowed 
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to obtain a declaratory decree on the footing 
that the Ghosh defendant was still a tenant 
under him in respect of the disputed land. 
In our opinion, there is no foundation for 
any of these contentions. 

In so far as the first ground urged on be- 
half of the appellant is concerned, it is clear 
that under section 92 of the Evidence Act, oral 
evidence was not admissible to prove the 
alleged surrender and abatement of rent. 
Section 92 provides that “when the terms of 
any such contract, (that is, a contract men- 
tioned in section 91), grant or other disposition 
of property, or any matter required by law 
to be reduced to the form of adocument, have 
been proved according to the last seobión, 
no evidence of any oral agreement or state- 
ment shall be admitted as between the parties 
to any such instrument or their representa- 
tives-in-interest, for the purpose of contra- 
dicting, varying, adding to, or substituting 
from its terms.” The fourth proviso to the 
section lays down that “the existence of any 
distinct subsequent orzl agreement to rescind 
or modify any such contract, grant or dis- 
position of property, may be proved, except 
in cases in which such contract, grant or 
disposition of property is by law required to 
be in writing, or has been registered accord- 
ing tothe law in force for the time being as 
to the registration of documents.” Té ig 
conceded in the case before us that the lease 
in favour of the Ghosh defendant granted 
on the 2nd June 1897 was duly registered. 
Consequently, under the fourth proviso to 
section 92, the existence of a distinct subse- 
quent oral agreement to rescind or modify 
the original contract cannot be proved. The 
learned Vakil for the appellant has placed 
reliance upon the decision of this Court in 
the case of Khonkar Abdur Rahman v. Ali 
Hafez (1) to show that oral evidence is 
admissible to establish the subsequent sur- 
render and abatement of the rent. That 
decision, however, when carefully examined, 
shows that oral evidence is nob admissible 
for the purpose. In fact there isa series of 
decisions of this Court which completely 
negative the contention of the appellant. In 
the case of Dwarka Nath Chattopadhya v. 
Bhogoban Panda (2), an attempt was made 
to prove that after a lease had been granted, 
rent was reduced by a verbal arrangement 


(1) 3 C. W. N. 351; 28 C. 256, 
(2) 7 C. L. R. 877, 
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hecause it had been found that the landlord 
was entitled not to the entire superior in- 
terest but only to a portion thereof.: It was 
ruled by this Court that oral evidence was 
not admissible to prove the alleged verbal 
arrangement and consequent reduction of rent. 
The same view was adopted in the cases of 
Banko Behari Sanyal v. Shama Churn Bhatia- 
charji (3); Rudha Rama Chaudhry v. Bhawani 
Prosad Bhomik (4). A similar view has been 
adopted by the Madras High- Court in the 
cases of Mayandi Chetti v. Oliver (5) and 
Karampalli Muni Kurup v. Thekku Vittil 
Muthorakutti (6). In the first of these cases, 
it was alleged that the lessor of certain land, 
held by the lessee under a registered deed 
of lease, had agreed to a reduction in the rent. 
The agreement was not reduced to writing 
but the rent was thereafter paid and 
accepted at the reduced rate. In a suit 
brought to recover arrears of rent at the rate 
reserved in the registered lease, it was held 
that under proviso 4 to section 92 of the 
Indian Evidence Act, an agreement to accept 
a reduced rent could not be implied or in- 
ferred from the acts and conduct of the par- 
ties; and an unwritten agreement, 
implied, amounts to an oral agreement within 
the meaning of the proviso. This view is 
also supported by the case of Dakhatulla v. 
Biskambar Roy (7), where it was ruled by 
Jenkins, C. J. that an agreement is none the 
less oral because it is to be inferred from 
the conduct of the parties. Oral evidence 
is, therefore, not admissible to prove the 
variation alleged by the plaintiff, and the 
first argument advanced on behalf of the 
appellant must be overruled. 

Inso far as the second argument is con- 
cerned, it is suggested that evidence of conduct 
was admissible to prove that there had been 
a sabsequent surrender and abatement of 
rent. In support of this proposition reliance 
has been placed upon the case of Khonkar 
Abdur Rahman v. Ald Hafez (1). The argu- 
ment is also sought to be supported by the 
case of Shama Charan Mondol v. Heras Mollah 
(8), in which reference was made to the 
decision of a Full Bench of this Court in 


(8) 2 0. W. N. celxv. 
(4) 5 C. W. N. coxcyr. 
(5) 22 M. 261. 

(6) 26 M. 195. 

(7) 6 Ind. Cas. 97, 
(8) 26 0. 160, ` . 


INDIAN CASES. 


if so. 


49 


Preo Nath Shah, v. Madhusudan Bhuiya (9). 
It has been further urged that the argument 
receives support from the cases of Beni Madhab 
Gorani v. Lal Moti Dassi (10) and Satyesh 
v. Dhunpul (11). But even if we assume that 
these cases give a correct exposition of the 
law, the difficulty ofthe appellant is thatin 
the Courts below no suggestion was made 
that any evidence of conduct was admissible 
to prove the alleged partial surrender and 
abatement of rent. In this Court the learned 
Vakil for the appellant, when invited to 
specify the conduct upon which his client 
relies in support of the alleged oral varia tion 
of the original agreement, stated that the 
only conduct he could mention was payment 
of rent at a reduced rate, But that is mani- 
festly insufficient to establish the alleged 
surrender because whether there was a 
surrender or not, abatement of rent would be 
consistent with the case that the tenant upon 
failure to obtain possession of all the lands 
comprised in his share of the tenancy, had, 
‘under section 52 of the Bengal Tenancy Act, 
obtained an abatement of the rent. We may 
add that there was no suggestion in the 
plaint or in either of the Courts below that 
any evidence of conduct was available to 
establish the alleged surrender. lt is ex- 
tremely unlikely that any such evidence can 
be available, because the allegation of the 
plaintiff is that the surrender took place on 
the 13th April 1904 and the present action 
was commenced on the 14th September 1906. 
It istimprobable that there could have been 
any such conduct in the interval as would 
justify an inference that there had been a 
partial surrender of the land and a perma- 
nent reduction of the rent. In our opinion, 
there is no substance in the second contention 
advanced by the appellant which is conse- 
quently overruled. 

In so far as the third contention urged on 
behalf of the appellant is concerned, it is 
plainly inconsistent with the position taken 
up in the first two arguments addressed to us. 
Jt has been contended, on the authority of 
the decision in Bissesuri Dabeea v. Baroda 
Kanta Roy Chowdhry (12), that if the plain- 
tiff is not entitled to obtain a decree for 
possession of the disputed land, a decree for 

(9) 25 ©. 603: 

(10) 6 C. W. N. 242., 

11) 24 0. 20. 

EE 10 C. 1076: 
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a declaration of his title, and for a further 
declaration that he is entitled to possession 
through his tenant, the Ghosh defendant, may 
be made in his favour. In our opinion, there 
is no foundation for this contention and the 
case on which reliance is placed is distinguish- 
able on two grounds. In the first place, in 
the case of Bissesuri Dabeea v. Baroda Kanta 
Roy Chaudhry (12), the plaintiffs were unable 
to recover rents from their nim howladars be- 
cause the latter had been dispossessed from 
the land of their tenancy by a neighbouring 
Zemindar; accordingly they sued fora decla- 
ration of their howla rights in the estate and 
for possession as before, that is, for possession 
of the land through the nim howladas. 
Under the circumstances, it was held by this 
Court that it was open to the landlord, 
where his title was in jeopardy from the 
aggressions of a neighbouring Zemindar and 
might be damaged by a denial cf his rights 
to the land, to bring a suit for the purpose of 
declaration of his rights as against such 
wrong-doers and for possession of the land 
as against them. This doctrine has no appli- 
cation to the circumstances of the present 
case, if it be true that the Ghosh defendant 
has been dispossessed from the disputed 
land by the Riswas defendants. The Biswas 
defendants claim to occupy the disputed 
land as included in their one-third share of 
the tenancy. They, as well as the Ghosh 
defendant, admit that the disputed land is 
included within the Zemdndart of the plaintiff, 
The controversy is only between the two sets 
of defendants; the Biswas defendants allege 
that the disputed lands are included in 
their share of the tenancy, the Ghosh 


defendant in his turn claims them as incladed ° 


within his share. Plainly, this controversy 
does not jeopardise the rights of the plain- 
tiff. Inthe second place, the case of the 
plaintiff throughout has been not merely in 
the Courts below, but also in this Court, that 
the Ghosh defendant has surrendered posses- 
sion of the disputed land, that his tenancy 
has terminated, and that consequently the 
plaintiff has become entitled to recover the 
land from the Biswas defendants as tres- 
- passers. He cannot now be permitted to 
turn round and urge that the tenancy of the 
Ghosh defendant still continues operative 
and that he is entitled to -possession only 
through the Ghosh defendant-as his tenant. 
To allow tLe plaintiff to do so, would be, in 
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the language of Mr. Justice Straight, “to 
permit a plaintiff, who has come into Court 
with one case and hopelessly failed to prove 
it, to sueceed upon another case and that 
directly in antagonism with his primary 
allegation.” Hamilton v. Land Morigage Bunk 
(13). The third ground, therefore, is wholly 
unsustainable. 

The result is that the decree of the Court 
below is affirmed and this appeal is dismissed 
with separate costs for each set of defendants. 


Appeal dismissed. 
(18) 5 A, 456 at p. 459 


CALCUTTA HIGH COURT. 
Crvit Rute No. 3039 or 1910. 
August 29, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
NUNDA LAL CHOUDHURY—Decret- 
HOLDER— PETITIONER 
versus 
KALA CHAND CHOUDHURY—Ctansanr 


—Opposits Party, 

Bengal Tenancy Act (VIII of 1885), ss. 1484, 158 B, 
sub-s. (2), 170—Suwit by co-sharer landlord for his 
share of rent making co-sharer party and offering to 
raise valuation if anything fownd due to co-sharer— 
Decree for arrears due on account of holding—Claim 
not allowable in such case—Civil Procedwre Code 
(Act XIV of 1882), s. 278—Civil Procedure Code (Act 
V of 1908), O. XXI, r. 58. 

Certain co-sharer landlords in a suit for rent stated 
that they had not been able to obiain precise inform- 
ation as to what might be due to their co-sharer 
whom they made pro forma defendant, but ttey had 
reason to believe that nothing was due to him and 
that they consequently sued for what was due to 
themselves but they offered to increase the valuation 
of the suit if it should turn out in the end that rent 
was still due to their co-sharer. Neither the co-sharer 
nor the tenant entered appearanco and an ew parte 
decree was passed: 

Held, that, as the co-sharer did not appear, the 
plaintiffs were entitled to proceed on the assumption 
that nothing was due to him, and the decree, there- 
fore, was a decree for the whole sum then due to the 
entire body of landlords, and the plaintiffs were en- 
titled to treat the decree as one for arrears of rent 
due in respect of the entire holding within the mean- 
ing of section 170 sub-section (1) of the Bengal Ten- 
ancy Act so as to exclude the application of Rule 58 
of Order XXI of the Civil Procedure Code, 1908, and, 
therefore, no claim could be allowed to be made to the 
holding which was put up for sale in execution of the 
decree. 


Rule against the order of the Munsif of 
Howrah, dated April 2, 19106 
Babu Menmotho Nath Koy, for the Petitioner, 
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Babus Sarat Chandra Roy Uhowdhury and 
Khtrode Lal Sen,for the Opposite Party. 

Judgment.—wWe are invited in this 
Rule to set aside an order allowing a claim 
preferred under Rule 58 of Order XXI of the 
Code of Civil Procedure of 1908. The peti- 
tioners obtained a decree on the 17th May 
1909, for arrears of rent due in respect of the 
disputed holding, in a suit which they had 
commenced onthe 14th April. The plaintiffs 
were interested in a three-fourth share of 
the superior interest as landlord. The holder 
of the remaining one-fourth share was joined 
asa pro formau defendant in addition to the 
recorded tenant against whom the claim for 
rent was made. The plaintiffs alleged in 
their plaint that the annual rent was 
Rs. 14 a year, that it was jointly pay- 
able to themselves and the proforma defen- 
dant that the rent due for their share was in 
arrears, that they had not been able to as- 
certain whether the rent due for the share 
of the pro forma defendant had been paid, 
but that they had reason to believe that it 
had been paid. They consequently brought 
the suit for recovery of what they believed 
to be the total amount of rent due; but they 
stated that if it transpired that any portion 
of the rent due to the pro forma defendant was 
still unpaid, they would increase the value 
of the suit and pay additional Court-fees. A 
notice was served upon the recorded tenant 
as also upon the pro formu defendant neither 
of whom entered appearance. The result was 
that an eg parte decree was made for the 
amount claimed. The question for consider- 
ation is, whether the decree is of sucha 
nature as to attract the operation of section 
170 of the Bengal Tenancy Act, and thus to 
exclude the application of Rule 58 of Order 
XXI of the Code of 190°, which corresponds 
to section 278 of the Code of Civil Procedure 
of 1£82. The plaintiffs assert that the decree 
obtained by them is a decree for arrears due 
on account of the holding within the meaning 
of sub-section (1) section 170 of the Bengal 
Tenancy Act. The claimant asserts that sec- 
tion 170 has no application, inasmuch as the 
decree is really one for money obtained by 
co-sharer landlords in respect of their share 
only of the rent. After a careful considera. 
tion of the arguments addressed to us, we have 
arrived at the conclusion that the contention 
of the petitioner ès well-founded and must 
prevail, 4 
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It is clear from an examination of the 
plaint that the suit was intended to be one for 
the entire amount ofrent due. The plaintiffs 
expressly stated that they were aware of 
what was due to themselves, that they had 
not been able to obtain precise information as 
to what might be due to their co-sharer, 
but that they had reason to believe that 
nothing was due to him. They offered to in- 
crease the valuation of the suit, if it should 
turn out in the end that rent was still due 
to their co-sharer. Under these circum- 
stances we must hold that the suit was one 
for the whole amount due; indeed, the suit 
could never have been intended as one by co- 
sharer landlords for their share only of the 
rent, because the plaintiffs did not even allege 
that they could collect rent separately. The 
co-sharer of the plaintiffs did not enter ap- 
pearance in the suit; consequently, they were 
entitled to proceed on the assumption that 
nothing was due to him and the decree, 
therefore, which was made in their favour, 
was a decree for the whole sum then due to 
the entire body of landlords. Consequently 
irrespective of the provisions of section 143A 
of the Bengal Tenancy Act, the plaintiffs are 
entitled to treat the decree now under execu- 
tion as one for arrears of rent due in res- 
pect of the entire holding. We are also of 
opinion that if it were necessary for the 
plaintiffs to rely upon the provisions of section 
148A of the Bengal Tenancy Act, their 
position would be unassailable. That sec- 
tion provides that where aco-sharer land- 
lord, who has instituted a suit to recover the 


‘rent due to all the co-sharer landlords in 


respect of an entire tenure or holding and 
has made all the remaining co-sharers parties 
defendants to the suit, is unable to ascertain 
what rent is due for the whole tenure or hold- 
ing, or whether the rent due to the other co- 
sharer landlords has been paid or not owing 
to the refusal or neglect of the tenant or of 
the co-sharer landlord-defendant to the suit 
to furnish him with correct information on 
these points or on either of them, such plain- 
tiff co-sharer landlord shall be entitled to 
proceed with the suit for his share only of 
the rent, anda decree obtained by him ina 
suit so framed shall be as effectual as a decree 
obtained by a sole landlord or an entire body 
of landlords in a suit brought for the rent- 
due to all the co-sharers. In the case be- 
fore us, the plaintiffs asserted that they had 
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not been able to obtain information from 
their co-sharer as to whether any amount of 
rent was due to him. The co-sharer who'was 
made a party to the suit did not enter ap- 
pearance. The tenant against whom the 
claim was made also did not enter appearance. 
Under such circumstances the plaintiffs could 
proceed with their suit under section 148A 
of the Bengal Tenancy Act. But the learned 
Vakil for the opposite party invited our at- 
tention to sub-section (2) of section 158 B 
and pointed out that the notice contemplated 
by that section had not been served upon the 
co-sharer landlord. This is immaterial because 
if the notice had not been served, there is 
time yet to serve the necessary notice upon 
the co-sharer, as execution has been arrest- 
ed by the claim which has been preferred. 
The facts disclosed make it reasonably plain 
that this isan attempt by the transfree of 
a holding, which is alleged by the landlords to 
be non-transferable, to get a recognition of 
his purchase by means of a claim under Rule 
58 of Order XXI of the Codein contravention 
of the provisions of sub-section (1) of section 
170 of the Bengal Tenancy Act. We may 
further observe that the claimant is not with- 
out a remedy if he has any real grievance. 
If by his purchase of the property, he is 
entitled, as a matter of right, to claim recog- 
nition from the landlords, he may, upou the 
allegations made here, maintain a suit fora 
declaration that the decree obtained against 
the recorded tenant is not binding upon the 
property in his hands. 

The result is that this Rule is made ab- 
solute and the order of the Court below dis- 
charged. The petitioner will have his costs 
here and in the Court below. We assess the 
hearing fee in this Court at 2 gold mohurs. 

Rule made absolute. 





CALCUTTA HIGH COURT. 
CRIMINAL Apprat No. 677 or 1910. 
September 13, 1910. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Doss. 

ASFAR SHEIKH— ACCUSED —ÅPPELLANT 
versus 


EMPEROR—Resvonpent. 

Criminal Procedure Code (Act V of 1898), 5. 303—Jury 
—Unanimous verdict of jury—Questioning jury —F st 
information, use to be male of, whether evudence— 
Aisdirection —Omission—Absconding of accused, value 
oh 
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A Judge is not justified in questioning the jury 
after they have given an unanimous verdict. 

The first information is not evidence in the caso. 
It is tendered by the Crown for such use as the defence 
may be able to make of it and to test the consistency 
of the prosecution evidence. The most use which a 
Judge can make of it is to say that although it gave a 
different account of the occurrence from that in the 
evidence, yet it can be reconciled with the evidence. 
It is misdirection on the part of the Judge to ask the 
jury to accept the statement in the first information 
in preference to the evidence in the case. 

Where the Judge thought it necessary to put the 
fact that no evidence was adduced for the defence 
prominently before the jury, he was bound to qualify 
it by pointing out to the jury that the defence was 
not bound to call any evidence, that they could 
rely on the prosecution ovidence, as far as it could 
help them, and that they were entitled to the benefit 
of any doubt. 

Where it was proved that after the alleged occur- 
rence the accused and the villagers absconded, the 
Judge should point out to the jury that absconding 
is a matter which is equally consistent with innocence 
as with guilt and that it could only be considered in 
connection with the rest of the evidence and that it is 
in itself a circumstunce of no weight. 

Appeal against the order of the Sessions 
Judge of Mymensingh, convicting the accused 
of an offence under section 304, Indian 
Penal Code, and sentencing him to undergo 
rigorous imprisonment for 5 years. 

Babu Debentra Narain Bhattacharjee, for 
the Accused. 


Mr. Orr, for the Crown. 


Judgment.—Weare of opivion that 
there must be a re-trial in this case. We do 
not desire to say anything as regards the 
facts or the merits of the case, but there are 
one or two misdirections and certain omis- 
sions, and we cannot find that the learned 
Judge was justified in questioning the jury 
after they had given an unanimous verdict 
under section 325 which section was included 
in the charge under section 304. 

The first of the misdirections is that the 
learned Judge asks the jury to accept the 
statement in the first information in pre- 
ference to the evidence in the case and speaks 
of the inbroduction of the fiction of the sub- 
sequent quarrel in the jute field. 

Now, the first information is not evidence 
in the case. It is tendered by the Crown for 
such use as the defence may be able to make 
of it and to test the consistency of the pro- 
secution evidence. The most use, therefore, 


. that the learned Judge could have made of 


it, was, as he subscqueutly seems to have 
pointed out, to say that elthough it gave 
a diferent account of* the occurrence from 
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that in fhe evidence, yet on.the Sub-Inspec- 
tor’s evidence it could be reconciled with 
that evidence. Thatis the highest at which 
he could put it. Then the jury would have 
had an opportunity of judging whether in 
that view the positive evidence in the case 
could be believed. 

Then there is a second misdirection, name- 
ly, that there was no suggestion that any 
one other than the accused was the culprit. 

Now, apart from the fact that witness 
No. 5 was asked whether two other men did 
not beat Gomez with lathis, the written state- 
ment of the accused gives an account, a 
general account, it is true, of the accurrence, 
which certainly suggests that he was not the 
culprit. He says that-the two villagers 
quarrelled and one villager chased the other 
across the field and he, therefore, does not 
know what happened. That surely was a 
suggestion that whatever wounds Gomez re- 
ceived, were received in that chase. But 
there are, in addition to these misdirections, 
omissions, and omissions of very great import- 
ance. The charge ends abruptly with the 
statement “no evidence adduced for the de- 
fence.” Ifthe Judge thought it necessary to 
put this fact so prominently before the jury, 
at least he was bound to qualify it by point- 
ing out to the jury that the defence was not 
bound to call any evidence, that they could 
rely on the proseqution evidence as far as it 
could help them and that they were entitled 
to the benefit of any doubt. From the 
abrupt way in which this sentence is placed 
in the charge, wecannot be satistied that the 
learned Judge really put these simple con- 
siderations before the jury. 

Then there is a question and a very im- 
portant question which arises on the medical 
evidence. The medical witness says that the 
wound on the neck was directed downwards 
and inwards from the left to right side of 
the neck; and the evidence also is that the 
accused wasa man very much shorter than 
the deceased. It should, therefore, have 
been pointed out to the jury that the direc- 
tion of the wound was a point worthy of 
consideration and that it was for them to 
determine whether it was possible for the 
accused to have raised his hands to suff- 
cient height to strike downwards at the de- 
ceased’s neck. . 

There is a further omfssion when the learn- 
ed Judge points out to the jury in the Sub- 


Inspector’s evidence that he found the ac- 
cused and the other villagers absconding and 
he follows it up directly by the sentence 

under these circumstances can the jury 
doubt,” as if the absconding of the villagers 
and of the accused was a matter which 
strengthened the case for the prosecution, 
instead of pointing out to the jury, as he 
should have done, that absconding is a matter 
which is equally consistent with innocence 
as with guilt and that it conld only be con- 
sidered in connection with the rest of the 
evidence and it was for the jury to attach 
any weight to it which the rest of the evi- 
dence enabled them to do, but that itis in 
itself a circumstance of no weight. 

For all these reasons, we set aside the con- 
viction and sentence and direct that there be 
a re-trial with the aid of another jury. 

Conviction set aside, 





CALCUTTA HIGH COURT. 
Criminar Rerurence No. 3 or 1910, 
September 14, 1910. 
Present:—-Mr. Justice Holmwood and 
Mr. Justice Doss. 
CORPORATION or CALCUTTA 


VETSUS 


MUZAFFER HOSSEIN KHAN. 

Calcutta Municipal Act (III B. C. of 1899), ss. 407, 
408, 409, 574—“Owner” in s. 407, meaning of —Owner 
of land—Ovwner of bustee—Noticc—Standard plan. 

Tho word “owner” in section 407 of the Calcutta 
Municipal Act does not include “owner of huts” also 
so as to make it obligatory on the General Committee 
to hear the objections of “owners of huts” under 
section 407 before the approval of the standard plan. 

The Municipality does not proceed against any 
body under section 408. They issue notices in three 
different kinds of cases. If huts belonging to the 
occupiers have to be removed, a notice need be 
issued to them; if they disobey, they are liable to 
prosecution under section 574, If improvements are 
to be done which can be exclusively done by the 
owners of the land, the same rule applies. If the 
standard plan includes work which has to be done 
partly by the owners of the huts and partly by the 
owner of the land, and a notice is issued under sec- 
tion 408 on either or both of them, and it is disobeyed, 
the party in default is still liable to be prosecuted 
under section 574. If the whole of the work has to 
be done by the owners of the huts then the cancel- 
ling of the notice on the owner of the land does not 
oust the jurisdiction of the Municipality under sec- 
tion 409. If, on the other hand, the Municipality have 
cancelled the notice on the owners of the bustee land 
but still require him to carry out any portion of the 
work, it is clear that they must serve fresh notice on 
the owner of the bustee before they can become 
vested with any jurisdiction under section 409, 
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Reference under section 432, Criminal Pro- 
cedure Code, made by the Municizal Magist- 
rate of Calcutta on June 11, 1910, for the 
opinion of the High Court. 

Babu Debendra Chandra Mallik, for the 
Municipality. 

1! Babu Monmotho Nath Mukherjee, for Muzaffer 
Hossain Khan. 

Judgment.—tThis is a reference 
under section 432, Criminal Procedure Code, 
by the Municipal Magistrate of Calcutta in 
his capacity as Presidency Magistrate asking 
this Court to give its opinion upon three 
questions which arose at the hearing of the 
case beforehim. The first of these questions 
is the only one which can be considered to 
be really a question of law. The other two 
are questions of what is the correct practice to 
be followed in such cases. However, we think, 
itis within our competency and would be 
right to give our opinion on the other two 
questions as well. 

The first question is whether, having re- 
gard to the definition of the word “owner” 
in section 3 clause (32) of the Municipal Act, 
and having regard to the fact that rates for 
the bustee are paid by the owner of the 
land of the bustee under section 180 (to be 
recovered in part from the owner of each 
hut as provided by section 182), the word 
“owner” in section 407 includes “owners of 
huts” also so as to make it obligatory on the 
General Committee to hear the objections of 
owners of huts” under section 407 before 
the approval of the standard plan. 

We think that this question must be 
answered in the negative, and that not be- 
cause of anything inthe definition in section 
3 which covers the word owner throughout 
the Act; but because reading the sections 
which relate to the improvements of bustees 
from section 400 to section 407 consecutively, 
itis perfectly clear that the objections of 
the owner, if any, refer to the owner as 
described in section 405, and section 401 
sub-section 2 makes it clear that the notice 
as regards the improvemert is to be served 
on the owners of the bzstee and that the 
owners of the bustee are allowed to make 
objections; and no other objections are refer- 
red to. The owrers of huts, which have to 
be removed in conformity with the standard 
plan, are treated under section 404 and com- 
pensation is provided for them. Section 407 
and the following sections depend upon 


section 406 and are to be considered only 
applicable in urgent cases, but the same 
principle applies. We, therefore, think that 
there is no obligation on the Municipality 
to serve notices on the owners of huts. 

With regard to the second question, which 
is whether the General Committee can under 
section 408 proceed partly against the owner 
of the land of the bustee and partly against 
the owners or occupiers of the huts situated 
on the same bustee, we have only to remark 
that the Municipality does not proceed 
against any body under section 408. They 
issue cotices in three different kinds of cases; 
primarily, if huts hare to be removed which 
belong to the occupiers of those huts and 
nothing else has to be done, a notice need 
only be issued tothe owners of those huts, 
and if they disobey that notice or if after 
objection their objection is disallowed and 
they do not remove the huts, they are liable 
to prosecution under section 574. In the 
same way ifthe improvements are such as 
can be exclusively done by the owners of the 
land, the same rule applies to the owners 
ofthe land. But, if, as generally happens, 
the standard plan includes work which has to 
be done partly by the owners of the huts and 
partly by the owner of the land and a notice 
is issued under section 408 on either or both 
of them and it is disobeyed, or after objection, 
not carried out, then the party in default is 
still liable to be prosecuted under section 574. 

This brings us to the third question with 
regard to jurisdiction of the Municipality 
under section 409, whether the Gereral 
Committee can cause all or any of the im- 
provements or any portion thereof which are 
not duly carried out in accordance with the 
notice under section 408, to be carried out 
under section 409 after cancelling the said 
notice under section 408 previously served 
upon the owner of the bustee calling upon 
him to carry out the said improvements. 
This depends upon the facts as we have 
already pointed out. If the whole of the 
work has to be done by the owners of the 
huts, then the cancelling of the notice on 
the owner of the land does not oust the 
jurisdiction of the Municipality under sec- 
tion 409. If, on the other hand, the Munici- 
pality have cancelled the notice on the owner 
of the bustee land but stëll require him or 
her to carry out any*portion of the work, it 
is clear that they must serve fresh notice 
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on the owner of the bustee before they can 
bezonfe vested with any jurisdiction under 
section 409. These are matters which 
depend upon the facts of each case. 

Let the record be sent down to the Manici- 
pal Magistrate with this expression of our 
opinions. 


. ALLAHABAD HIGH COURT. 
Szconp Civi Appran No. 486 or 1909. 
June 26, 1910. 

Present:—Mr, Justice Karamat Husain. 
Musammat AKBARI—DEFENDANT— 
APPELLANT 
VETSUS 
Sayad BASHIR ALI— PLAINTIPR— 
RESPONDENT. 

Evidence Act (I of 1872), s.108—Unheard of for 
seven years—Presumption of death—Presumption as to 
the time of death—Burden of proof. 

Section 108 of the Evidence Act raises a presump- 
tion of death at the end ofa continuous absence 
of sevon years and not atthe time when the ques- 
tion is raised or the suit is instituted. The party, 
on whom the burden of proving the life of the ab- 
sentes lies, cannot get rid of that burden by ad- 


mitting the absentee’s death at some subsequent 
time. 

Fani Bhushan Banerji v. Suraj Kant Roy Choudhri, 
35 C. 25; 5 L. C. J. 649; 11 C. W. N. 883; Narki v. 
Musammat Phikia, 14 ©. W. N. 841; 37 0. 103; 11 C. 
L. J. 138; 5 Ind. Cas. 709, Moolla Cassim v. Moolla 
Abdul Rahim, 33 C. 173 ; 2 ©. L. J. 236; 15 M. L. J. 
317 ; 7 Bom. L. R. 892; 2 A. L. J.798; 10 C. W. N. 33; 
82 I. A. 177; In re Phenes Trust, 2 Ch. A. 139; 39 L. 
J. Ch. 316; 22 L. T. 111; 18 W. R. 303; Narayan Bhag- 
want v. Srinivas Trimbak, 8 Bom. L. R. 226, referred to. 


Second appeal from the decision of the 
District Judge of Moradabad, dated the 16th 
of March, 1909. 

Mr. Ghuiam Mujtaba, for the Appellant. 

Mr. Surendronath Sen, for the Respondent. 

Jsudgment.—tThis was a suit for sale 
on a mortgage of the 7th of July 1697 
executed by one Kallan predecessor-in-title 
of the defendants Nos. 1 to 5. Defendant 
No. 6 is a transferee of a portion of the 
mortgaged property defendants Nos. 1, 2 and 
6 appeared and resisted the suit with reference 
to one-third share in one of two houses on 
the ground that it belonged to one Salim 
who died after Kallan. The Court of 
first instance finding that Salim prede- 
ceased Kallan gave the plaintiff a decree 
which was upheld in appeal by the lower ap- 
pellate Court. Thee lower appellate Court 
in its judgment observes: “The only ques» 
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tion in this appeal is whether one Salim 
died before his brother Kallan, the executant 
of the bond in suit. The learned Munsif 
has found that he died’. At the end of its 
judgement the lower appellate Court says: 
“The learned Munsif was, in my opinion, right 
in believing that in fact he has not been e 
heard of as stated by the plaintiff’s witnesses.” 
The defendant has preferred a second appeal 
to this Court and two pleas are taken. The 
first is that the burden of proving that Salim 
predeceased Kallan lay on the plaintiff and 
secondly, that the provisions of section 108 
ofthe Indian Evidence Act raise a presump- 
tion as to the fact of the death only and not 
as tothe time of death. In support of the 
pleas taken in appeal, reliance is placed 
upon the following cases: 

(1) Fani Bhushan Banerji v. 
Kanta Roy Chaudhuri (1) and 
stress is laid on the following remarks 
of Geidt, J., who says: “The question 
for which provision is made in that sec- 
tion is the question whether a man is alive 
or dead, that is whether heis aliveor dead 
when the question is raised, not whether he 
was alive or dead at some antecedent date, 
and the presumption that may, in certain 
circumstances, be raised is a presumption 
that the man is dead when the question is 
raised and not a presumption that he was 
dead at some antecedent date. If we were 
to accede to the appellant’s contention, we 
should bo reading section 108 as though it 
ran when the question is whether a man 
was alive or dead on a certain date, and 
itis proved that he had not been heard of 
for seven years before that date by those 
who would naturally have heard of him if 
he had been alive on that date, the burden 
of proving ihat he was alive on that date 
is shifted to the person who affirms it.” Such 
a construction would be an extension of 
the scope of the section which is not warrant- 
ed by its wordings. 

(2) Musammat Narki v. Musammat Phekia 
(2). The learned Judges observe as 
follows :—In Fani Bhushan Banerji v. Surja 
Kanta Roy Chaudhari (1), it is expressly 
laid down by Geidt, J., that the presump- 
tion that arises on a man not having been 
heard of for seven years is a presumption that 

(1) 35 C. 25 ; 5 ©. L. J. 649; 11 C. W. N. 883. 

(2) 14 C. W. N. 341 ; 87 C. 103; 11 C. L. J. 138; 5 
Ind. Cas, 709. 
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heis dead at the time when the question s 
raised, that is, ir this case ab the date of tke 
suit, and not at some antecedent date, tkat 
is, at the time of Halkori’s death in 1872. 
The judgment of Maclean, C. J., seems on 
the facts mentioned in the judgment of 
Geidt, J., io be to the same effect. A similar 
view was expressed by the Burmah Chief 
Courtin the case of Moolla Cassim v. Moolla 
Abdul Rahim (3) and was accepted by the 
Privy Council. This is not the English 
law as may be seen in the judgment in the 
leading case of Inre Phenes Trusts (4) and 
the cases therein cited and were the matter 
res integra, we are not sure that we should 
attribute to the words of section 108 the 
effect that is given to them in the cases we 


have mentioned. As it is, however, we 
have to hold that though a plain- 
tiff alleging Mangrn’s death in 1869 


would not have had to prove it then, the 
present plaintiff must prove that he was 
dead three years later. This state of law 
may give rise to some highly anomalous 
situation as would be the case, had Mangru's 
estate been administered in 1872. But in 
the present case the plaintiff to make good 
ker claim must prove that her father was 
entitled to 16 annas of what he purported to 
give her and to do this must establish that 
Mangru died before his father which she has 
failed to do.” 

(8) Narayan Bhagwant v. Srinivas Trim- 
bak (5), in which Jenkins, O. J., is re- 
ported to have said: “We, therefore, have 
merely to consider whether the Judge was 
bound as a matter of law by anything con- 


| tained in section 103 of the Evidence Act, to 


kold that Trimbak died before Appa. In 


“our opinion, he clearly was under no such 


obligation. That section according to its 
terms does not require that the Court should 
hold the person dead at the expiration of 
the seven years therein indicated, but merely 
provides that the burden of proving that he 
is alive at the time of the suit is shifted to 
the person who affrms it.” 

(4) In re Phenes Trusts (4). Reliance 
is placed on the following passage at 


page 147: “TheExchequr Chamber adopt- 
` (3) 10 0. W. N. 33: 33 C. 173 at p. 176; 2 0. L. 


`J. 236 ; 15 M. L. J. 817; 7 Bom. L. R.§ 892; 2 A.L. J. 


798; 32 I. A. 177. 

(4) 3 Ch. A. 139; 39 L. a Ch. 316; 22 L. T. 111: 
18 W. R. 308. 

(5) 8 Bom. L. R. 226. 
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ed the doctrine of the Court of Queen’s 
Bench in these terms (2 M. and W. 914), viz. 
‘We adopt the doctrine of the Court of Queen’s 
Bench that the presumption of law relates 
only to the fact of death, and the time of 
death whenever it is material must be a sub- 
ject of distinct proof.” 

On the authority of the rulings quoted 
above, the learned Vakil for the appellant 
says thatin this case the fact of the death 
of Salim is admitted and the dispute is as 
to whether he died before Xallan or after 
him. This involves the determination of 
the point of time at which Salim died. Under 
these circumstances he says that the burden 
of proof lay on the plaintiff to prove that 
Salim predeceased Kallan. . 

The learned Vakil for the respondent, cn 
the other hand, submits that it is unneces- 
sary to prove the death of Salim, that it 
is sufficient to prove that he has not been 
heard of for seven years from a particular 
date by those who would have heard of him 
if he had been alive, that under section 108 
of the Evidence Act he is presumed to be 
dead after the lapse of seven years from 
the date on which he was last heard of and 
that the interpretation put upon that section 
in Fani Bhushan Banerji v. Surja Kant Roy 
Chaudhary (1) and the cases which follow it 
is incorrect. He relies upon. 

(a) Best on Evidence, page 340. 

(b) Taylor on Evidence Vol. I, page 
171. 

(e) Phipson on Evidence page, 628. 

(d) Wigmore, Vol. 1I page 3579. 

(e) Doe dem. Knight v. Nepean Bart (6). 

6 2 Rhodes v. Rhodes (7) 

g 

(h) ie Cassim v. Moolla Addul Rahim 

3). 

The English law on this subject is very 
clear. Under that law a person, who has not 
been heard of for seven years by those who, 
if he had been alive, would be likely to have 
heard of him,is presumed to be dead, but 
there is no presumption as to the time dur- 
ing the seven years at which he died. (1) 


(6) 5 B. and Ad. 86; 2 M. and W. 895. 
(7) 86 Ch. D. 586; 56 L. J. Ch. 825; 57 L. T. 652. 





(1) Thus the presumption of death arises 
whenever seven years’ unexplained absence 
is proved; but when itis necessary to est- 
ablish the death at any precise pericd witk- 
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in the seven years the question must be 
decided on the evidence adduced in each 
specific case (see infra), pp. 626-27, A person, 
wto has not been heard of for seven years by 
those who, if he had been alive, would be 
likely to have heard of him, is presumed to 
be dead, but there is no presumption as to the 
time during the seven years at which he died. 
Re Phene’s Trusts, 5 Ch. App. 189; Re Lewes’s 
Trusts, 6 Ch. App. 356; Re Rhodes, 36 Ch. D. 
586; R, v. Lumley, L. R. 1 ©. C. R. 196 and 
see a series of articles on this presumption 
Sol, Jo. Feb. 15, 1890, eż seg p. 628. 

There is no presumption of law as to the 
continuance of life (ante pp. 89-90). As to 
survivorship, if A is proved to have died in 
a certain year and B to have been last heard 
of more than seven years prior thereto, A 
will be presumed to have -survived B [Re 
Thompson, 39 Ir. L. T. Jo. 372; Re Callan, id, 
Phipson on Evidence p. 628. 

(2) The fact of death may, however, be 
proved by presumptive as well as by direct 
evidence. When a person goes abroad, and 
has not been heard of fora long time, the pre- 
sumption of the continuance of life ceases 

. at the expiration of seven years from the period 
when he was last heard of, thongh the 
burden of proof that he was alive at a 
particular time within that period, so as to 
be entitled as legatee to a share of a testator’s 
estate as having survived the testator, lies 
upon those claiming under him, and must 
be proved by affirmative evidence. And the 
sameruleholds generally withrespect to persons 
who are absent from their usual places of 
resort, and of whom no account can be given. 
But there is no fixed limit of seven 
years, and the death of aman of seventy- 
three when last heard of has, on proof of 
sufficient inquiries, been acted on three years 
after his disappearance. This is incor- 
rectly spoken of in some books as a pre- 
sumption of law; but if isin truth a mixed 
presumption, said to have been adopted— 
so far as the seven years’ limit goes—by 
analogy to the statute law on two important 
subjects, the repealed, but re-enacted 1 Jac. 
l, c. Il, s. 2, and the still unrepealed 18 
and 19 Car. 2, e. 11, s. 2, the former of 
which exempted from the penalties of bigamy 
any person Whose husband or wife had re- 
mained beyond the seas for seven years to- 
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gether or had been absent the one from the 
other for seven years together in any parts 
within the King’s dominions, the one of them 
not knowing the other to be living within 
that time; and the latter still enact- 
ing that persons for whose lives leases 
for lives shall have been granted, who shall 
remain beyond the seas, or elsewhere absent 
themselves in therealm for more than seven 
years, shall, thereupon, in the absence of proof 
to the contrary, be deemed naturally dead 
with the addition, however, of the curious 
proviso practically nullifying in many cases 
the value of the statute, that if the person 
whose death has been so presumed, “shall 
return again from beyond the seas, or shall, 
on proof in any action, be made appear to be 
living” the title is then to be revested in the 
lessee. Best on Evidence, Tenth Edition by 
J. M. Lely pp. 340-341. 

(3) The presumption of life wil], however, 
certainly on the one hand, continue for a 
period exceeding half a century, unless proof 
be given either that the party has not been 
heard of by those persons who would 
naturally have heard of him had he been alive, 
or at least that search has been ineffectually 
made to find him. On the other hand, if evi- 
dence be furnished of a person’s continuous 
unexplainedabsence from home, andof the non- 
receipt of intelligenceconcerning himafter the 


- lapse of seven years, the presumption of 


life ceases, and the barden of proofis devoly- 
ed on the party denying the death. Thus, 
where a person whose life is insured has not 
been heard of for seven years, those who have 
effected the insurance are, at the end of that 
period, entitled to have it paid. The 
fixing of this arbitrary period of seven 
years is explained by its having been inserted 
in the old statutes concerning leases for lives 
and since, by analogy been adopted in 
other cases. A period of seven years is 
also recognized in the various Acts relating to 
bigamy. Under the last named statutes, 
on an indictment, if if appears that the 
prisoner and his first wife lived apart for 
seven years before the second marriage, mere 
proof that the first wife was alive at the 
latter time will not warrant a conviction, but 
affirmative evidence that the accused was 
aware of this fact must be given. 
Although, however, a person who has not 
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The law in America is the same (4). 
Tor the sake, of easy reference I quote some 
ofthe anthorities referred to in Best ana 
other books which lay down the law (5). 





been heard of for seven years is pI esumed to 
be dead, the law raises no presumption as to 
the time of his death, and if any one who 
seeks to establish the precise period during 
those seven years, ab which such person 
died, must do so by actual evidence. Taylor 
on Evidence, Tenth Eve 5 by Hume 
Williams, K. C., Vo. I, pp. , 195. 

(4) Same (2) Life and Death. 
It is not possible to say that there is a genuine 
presumption of life with a uniform applica- 
tion. The state of the pleadings will show 
whose duty it is to prove life at a certain time; 
and upon his showing life at a preceding time, 
the Court will usually leave it to the Jury to 
say whether he has proved his case, but may 
sometimes apply a genuine presumption shift- 
ing the duty of produving evidence, upon the 
circumstances of the particular case. But 
there is a genuine presumption of long 
standing and of universal acceptance to aid 
proof of death. Jt is generally said to arise 
from the fact of the person’s continuous 
absence from home for seven years, unheard 
of by the persons who would naturally have 
received news from the absentee. The 
phrasings differ, however, sometimes the 
absence is stated to be from the jurisdiction; 
sometimes the element of non-receipt of news 
“js not noticed; moreover, the practice is 
not uniform in defining the precise point, 
or combination of facts, at which the burden 
of producing evidence shifts to the opponent. 
But the general presumption 1s unquestioned, 
Wigmore on Evidence, Vol. LV, s. 2581. 

(5) As to the period when the brother 
might be supposed to have died, according 
to the Statute 19 Car. 2 ¢. 6 with respect to 
leases dependent on lives, and also according 
to the statute of bigamy (1 Jac. c. I. 11), 
the presumption of the duration of life, with 
respect to persons of whom no account can 
be given, ends at the expiration of seven 
years from the time when they were last 
known to be living. Therefore, in the 
absence ofall other evidence to show that 
he was living ab a later period, there was 
fair ground for the jury to presume that he 
was dead at the end of seven years from the 
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Tt remains to be seen if the law of British 
India as to the presumption of death is 








time when he went to sea on his second 
voyuge, which seems to be the last account 
of him. That was about the years 1778, 
which would carry his death to about 1785. 
(85) Easts Report Volume VI 1805. 

A Testator, by bis will dated in 1828, 
bequeathed a fifth of his residue to W. R. E. 
R. and J. R. and all other children of 
J. R. the elder, and the issue of such of his 
children as should have departed this life, 
such issue to take such portion of the fifth 
as their parents would have taken if living. 
The testator died in 1829. J. R. the elder 


had two children besides those named 
in the Will. One of them, N. R. went 
abroad in 1809 and had not been heard 


of since 1815. Both before and after the 
testator’s death endeavours were made, by 
inquiries and advertisements, to ascertain 
whether N. R. were living or dead, but 
without success:—Held, that he must be pre- 
sumed to have died before the date of the 
Will but nevertheless that his children were 
entitled to the share which he would have 
taken if he had survived the testator.  J?ust 
v. Baker, Simon’s Reports. Vol. VIIL 
(1835-1837) page 443. 

Still it is necessary to determine the first 
and principal point in the case, because if 
the learned Judge’s direction was also wrong 
as to that the lessor of the plaintiff would be 
entitled to retain ihe verdict, although he 
obtained it on another ground. The Court is, 
therefore, called on to review the decision of 
the Court of King's Bench in Doe v. Nepean. 
The doctrine there laid down is that where 
a person goes broad, and is not heard of for 
seven years, the law presumes the fact that 
such person is dead, but not that he died at 
the beginning or the end of any particular 
period during those seven years, that if it be 
important to any one to establish the precise 
time of such person’s death, he must do so by 
evidence of some sort, to be laid before the 
jury for that purpose, beyond the mere lapse 
of seven years since such person was last 
heard of. After fully considering the argu- 
ment at the bar, we are all of opinion that 
the doctrine so laid down is correct. It is 
conformable to the provisions of the Statute 
of James I, relating to bigamy more particu- 
larly to the Statute 19 Car. 2 c. 6 relating to 
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identical with or different from the Eng- 
lish law. Section 108 of the Indian 








this very matter, the words of which dis- 
tinctly point out, the presumption of the fact 
of death, but not at the time. It is conform- 
able also to decisions on questions of bigamy 
and on policies of insurance, and ib is 
supported and confirmed by the case of Rex 
v. Inhabitants of Harborne. It is true, the 
law presumes that a person shewn to be alive 
at a given time remains alive until the con- 
trary be shewn for which reason the onus of 
shewing the death of Matthew Knight lay in 
this case on the lessor of the plaintiff. He 
has shewn the death by proving the absence 
of Matthew Knight and his not having been 
heard of for seven years, whence arises, at 
the end of those seven years, another pre- 
sumption of law, namely that he is not then 
alive, but the onus is also cast on the lessor 
of the plaintiff of shewing that he has com- 
menced his action within twenty years after 
his right of entry accrued, that is after the 
actual death of Matthew Knight. Now 
when nothing is heard of a person for seven 
years, it is obviously a matter of complete 
uncertainty at what point of time in those 
seven years he died, of all the points of time, 
the last day is the most improbable, and most 
inconsistent with the ground of presuming 
the fact of death. That presumption arises 
from the great lapse of time since the party 
has been heard of because it is considered ex- 
traordinary if he was alive that he should 
not be heard of. In other words ib is 
presumed that his not being heard of has 
heen occasioned by his death which presump- 
tion arises from the considerable time that 
has elapsed. If you assume that he was 
alive on the last day but one of the seven 
years, then there is nothing extraordinary in 
his not having been heard of on the last day, 
and the previous extraordinary lapse of time 
during which he was not heard of, has become 
jmmaterial by reason of the assumption that 
he was living so lately. The presumption 
of the fact of death seems, therefore, to lead 
to the conclusion that the death took place 
some considerable time before the expiration 
of the seven years. 


e 
It is true, the doctrine will often practical- 
ly limit the time for bringing the action 
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Evidence Act enacts that law in the fol- 
lowing terms: — “Provided that when the 





of ejectment in such cases, and circumstances 
may be supposed, as of a lease for seven years 
commencing on the death of A orofa pro- 
missory-note payable two months after A’s 
death, and many other cases which might be 
put, in which it would be difficult to carry 
into effect certain contracts or to have 
remedies for the breach of them; if the 
parties interested, instead of making enquiry 
respecting the person on whose life so much 
depended, chose to wait for the legal presump- 
tion such inconveniences may, no doubt, arise, 
but they do not warrant us in laying down a 
rule that the party shall be presumed to 
have died on the last day of the seven years, 
which would manifestly be contrary to the 
fact in almost all instances. No such rule is 
enacted by the statute nor is any (one) 
authority adduced in which any such rule has 
been laid down. It is not necessary to make 
any election between the beginuing of seven 
years and the end of them, and the period to 
which the death should be referred, as seems 
ab onetime to have been assumed. We adopt 
the doctrine of the Courtof King’s Bench, 
that the presumption of law relates only to 
the fact of death and that the time of death 
whenever itis material must be a subject of 
distinct proof. Meeson and Welsby’s Reports. 
Volume II (1836-37) pages 9, 12, 13, 14. 

In this case Elizabeth How died on the 20th 
February 1857, leaving a Will bearing date 
the 25th of January in the same year. It 
appeared that her husband left England for 
the United States, North America, in 
February 1850 he was known to have arrived 
at New York on the 6th of April, following 
{o have quitted the ship on the 8th of 
April and to have gone by steam boat to Al- 
bany in the State of New York on the 9th of 
April, since which time nothing had been 
heard of him. His wife had caused enquiries 
tu be made for him in the United States in 
Australia, at the Cape of Good Hope, and 
elsewhere, and had caused advertisements 
for him to be insertedinthe Albany Evening 
Journal and the New York Heral in the 
year 1856. Since Mrs. How’s death George 
Barter, the executor named in her Will, had 
continued these enquiries and had advertised 
for him in a Melborne paper but without 
hearing any tidings of him. Application for 
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question is whether a man is alive or dead, 
and itis proved that he has not been heard 
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of for seven years by those who would 
naturally have heard of him if he had been 








probate had been delayed till the present 
date, because the disposition of the property 
in the Will was made contingent in the follow- 
ing words “if my husband Edmund How 
does not return in 12 months after my 
decease” 

On an affidavit of Mr. 
facts. 

Dr. Deane Q. C., moved ihe Court to 
decree probate to the executor of the Will of 
Elizabeth How, as having died a widow. He 
submitted that the lapse of seven years since 
Edmund How had been heard of would 
warrant the Court in granting probate in 
that form. 

Sir C. Cresswell. I think you are entitled 
to have your motion granted. Seven years 

“have fully elapsed since the husband was 
heard of whichis a fair ground for presuming 
that a person is dead, but not for presuming 
that he died at the beginning or at the end of 
seven years (a). Here there is ground for 
supposing that this person died some time 
ago. Ifhe had remained in Albany, he would 
probably have been known there but not hav- 
ing been known it is probable that he died 
very soon after his arrival there. You may 
fairly assume that he was dead beforethe date 
of his wife’s death. Swabey and Tristram’s 
Report Volume I 1858-1860 page 53-54. 

If a person has not been heard of for seven 
years, there is apresumption of law that he 
is dead, but at what particular time within that 
period he died is not a matter of presumption, 
but of evidence and the onus of proving that 
the death took place at any particular time 
within the seven years lies upon the person 
who claimsa right to the establishment of 
which that fact is essential. There is no 
presumption of law in favour of the con- 
tinuance of life, though an inference of fact 
may legitimately be drawn that a person 
alive.and in health on a certain day was alive 
a short time afterwards. 

A testator died on the 5th of January 1861 
having bequeathed his residuary estate equal- 
ly between his nephews and nieces. One of 
his nephews N was born in 1829, had gone 
to America in 1853, had frequently written 
home till August 1858, when he wrote from on 
board an American ship of war but from that 
time no leiter had been received from him, 


Barter to the above 


and nothing was afterwards heard about him, 
except thathe was entered in the books of 
the American Navy as having deserted on 
the 16th of June, 1860, while on leave. 


Held (reversing the decision of James, V. 
C.) that his personal representative had not 
established a title to any share of the 
testator’s estate, and that it must be divided 
among the nephews and nieces who were prov- 
ed to have survived the testator. Law Reports 
Equity Series Volume V (1869-70.) Page 
139. 

Where a legatee has not been heard of for 
seven years, his death will be presumed; and 
the onus of proving that he survives the 
testator lies upon those who claim under 
him, In the absence of such proof the legacy 
will be paid to the residuary legatee or the 
next-of-kin of the testator, as the case may 
be. 

Johan Lewes, by his Will, gave pecuniary 
legacies to his son Thomas Lewes, and gave 
the residue of his estate to Lieut.-Colonel J, 
Lewes. Johan Lewes died on the 20th of 
February 1860-Thomasl Lewes left England 
in 1855, and went to Australia, whence he 
wrote a letter, dated the 3rd of January 1859 
since which nothing had been heard of him. 
The legacies were paid into Court, and the 
residuary legatee petitioned for payment on 
the ground that, in the absence of proof that 
the legatee survived the testator, the 
legacy must be taken to have lapsed. 
The Vice-Chancellor Malius made an order 
for payment accordingly, considering himself 
bound by In re Phene’s Trusts. The case 
is reported where the facts are more fully 
stated. 

The next-of-kin of Thomas Lewes, one of 
whom had been appointed to represent him, 
appealed. 


Mr. Hardy, Q.C., and Mr. Bevir, for the 
appellants :—We are prepared to dispute In 
re Phenes Trusts if necessary, but there 
isa material difference between the cases, 
for in this case the presumption is that the 
legatee survived, and itis for the residuary 
legatee to prove the contrary. The claimant 
is only a residuary legatee ewho takes 
under the Will, and has no better title 
than the pecuniary legatee, In Re Green’s 
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alive, the burden of proving that he is alive 
is shifted to the person who affirms it. ” 

The plain meaning of the section is that 
when the question is whether a man is alive 
or dead ata particular time and it is proved 
that he was not heard of for seven years 
preceding that time by those who would 
naturally have heard of him if he had been 
alive, the burden of proving that he is alive 
at that particular time is shifted to the person 
who affirms that he is alive. The interpreta- 





years there is a presumption of death, but 
there is no presumption of the precise period: 
Doe v. Nepean. Certainly none that the 
legatee died the day after he was last heard 
of. Moreover, in this case the residuary 
legatee has applied for the money, and has 
to prove his case. 

Mr. Glasse, Q.C., and Mr. Bagshawe, for 
the respondent, were not called upon. 

Sir W.M, James, L.J. :—- 

This case is entirely covered by In re 
Phene’s Trusts. The Vice-Chancellor says 
that he is bound by the rule in that case, 
that a legatee must establish his title 
by affirmative proof. The rule of law laid 
down in Doe v. Nepean (11) that where any 
person has to prove the fact of death, he 
proves it by presumption of law from the 
lapse of time, but when he has to prove the 
time of death, he must prove it affirmatively, 
for there is no presumption that the death 
took place at any time in that seven years. 
If any thing is to be presumed it would be 
according to Doe v, Nepean (11), that the 
death took place on the first day of the seven 
years. Death is presumed from the person 
not being heard of for seven years, and whoever 
has to make out the case of death at any 
particular time must prove it by affirmative 
evidence, and those who claim under a person 
who is said to have survived a_ parti- 
cular period must prove the fact. Here 
the onus of proof is on those who claim under 
the legatee, and they have not succeeded. It 
is impossible to suggest any principle of com- 
mon law or common sense by which it can 
make any difference whether the residuary 
legatee or the next-of-kin are the claimants. 

Sir G. Mellish, L. J. :— 

Tam of the sme opinion. Ifat the end of 
seven years a presoh has not been heard of, 


{NDIAN CASES. 61 


Rant Roy Cahudhuri (1) is that the question 
for which provision is made in that section is 
the question whether a man is alive or dead, 
that is, whether he is alive or dead when 
the question is raised, not whether he was 
alive or dead at some antecedent date, and 
the presumption that may, in certain 
circumstances, be raised isa presumption that 
the man is dead when the question is raised 
and not a presumption that he was dead 
at some antecedent date. The time “when 
the question is raised “ has been taken in 


the presumption is that heis dead but there 
is no presumption as to when, during the 
seven years, he died. The person upon whom 
it rests to prove the affirmative, either that 
the legatee was alive or that he was dead ata 
particular period, must establish the proposi- 
tion by distinct evidence, and not by showing 
merely that he was alive at the beginuing of 
the period. I do not think ib signifies whether 
the petition is presented by the residuary 
legatee or by the representatives of the 
particular legatee. It would be absurd to 
make the determination of the question de- 
pend upon that, as the executor might then 
have to keep legacy for ever. The question 
is upon whom the onus really lies. The re- 
presentative of the legatee have to make out 
that the legatee was alive at the death of the 
testator, for the residuary, legatee can say 
that he is entitled to everything except what 
is proved not to come to him. The rule is 
now clearly established on a right basis, and 
the appeal must be dismissed with costs. Law 
Reports Equity Series Vol. VI, (1870-71), 
pp. 357, 358. 

In September 1892, P. who was then 
twenty-four years of age, disappeared, and 
he had never since been heard of. Under 
his father’s Will he was entitledto a share 
of the residuary estate in the event of his 
surviving the testator. The testator died 
in June, 1898. Upon a summons taken out 
by the trusteesin 19C0 to have it determined 
how P’s share ought to beJdealt with:—Held, 
that FP. must be presumed to be dead, and, 
in the absence of proof that he had survived 
the testator, the Court, without making any 
declaration as to the date of P.’s death, gave 
the trustees liberty to distribute his share on 
the footing that he had predeceased tho 
testator. Law Reports Ch. D. Vol. I, 1902, 
page 723. 
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Mussamat Narki v. Musammat Phikia (2) 
to mean “ the date of the suit” 

The above interpretation with due respect 
is not sound. According to that interpretation 
an absentee is not presumed to be dead at the 
end of seven years from the date on which he was 
last heard of, but is presumed to be dead 
when the question is raised, č. e., the date of 
the institution of the suit after seven years. 
This view is a unique departure in the law 
of presumption without any principle to 
support it. One of the strange results that 
follow is that if a suit is brought immediately 
after seven years, the absentee may be pre- 
sumed to be dead on the lapse of seven 
years, but if the institution of the suit is put 
off for two, five, seven or nine years, the pre- 
sumption of the death of the absentee is also 
put off for a corresponding number of years. 
The difficulty is noticed in Musammat Narkz’s 

case (2). i 
© Another result is that a remainder man 
is nob entitled to his estate at the end of 
seven years from the date on which the life- 
tenant is last heard of but on the institution 
of a suit after seven years. A third result 
is that limitation in cases of transfer by a 
Hindu widow unheard of for seven years 
runs from the date, on which the reversioner 
brings his action against the transferee after 
the seven years and not from the date on 
which those years end. A fourth result is 
that ina case by a Muhammadan for his 
share in the assets of an absentee, the succes- 
sion opens out not at the end of seven years 
from the date on which he was last heard of 
but on the date of the suit. In short rights 
and liabilities which accrue on the death of a 
person are not to accrue in case of his con- 
tinuous absence on the expiration of seven 
years from the date on which he was last 
heard of, but to accrue on the date of the 
suit in respect of those rights and liabilities 
after the seven years. 

The view taken by Geidt, J.,is based on the 
use of the present indefinite tense in section 
108 of the Indian Evidence Act.. But every 
student of the English language is familiar 
with the fact that the use of the present 
indefinite is not limited to denote what is 
present. It also denotes what is always and 
necessarily true irrespective of any time. 
“Man is mortal,” “Gold is heavier than 
silver.” “ Two and two make four,” “Things, 
which are equal to the same thing, are equal 
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to one another.” and “Evaporation reduces 
temperature” are examples. Itis the pecu- 
liarity of the English language which neces- 
sitates the use of the present indefinite in 
affirming the permanent attributes and 
necessary connections. Logically speaking, 
the notion of time, present, past or future, 
forms no component element of such proposi- 
tions. They are expressed in Arabic without 
any verb. Legal com:nands when expressed 
in the form of propositions are analogous to 
propositions which denote necessary connec- 
tions and hence the present indefinite is the 
form employed but the relation expressed is 
as trus of the past and of the future as of 
the present. 

Further, other considerations go against 
that view. There is no connection bet- 
ween the date of the suit and the date on 
which the question arises. If B institutes 
a suit on the lst of January 1910 and alleges 
in his plaint that © was last heard of on the 
Ist of January 1900 and that he must be. 
presumed to be dead before the 2nd J. anuary 
1908. The defendant denies the allega- 
tion. The issue in such a case will be:—Is 
or is not Cto be presumed to have died 
before the 2nd of January 1908? It is thus 
clear that the questionarises with reference 
to the 2nd of January 1908 and not with 
reference tothe date of the suib. 

Section 105 of the Indian Evidence 
Act runs as follows:— “ When a person is 
accused of any offence, the burden of prov- 
ing the existence of any circumstances 
bringing the case under any of the General 
Exceptions eoo a. U8 upon him 
and the Court shall presume the absence 
of such circumstances.” , . 

Now suppose that a man is accused on the 
15th of March 1910 of the commission of 
a crime on the 15thof April 1890. The 
question whether he is entitled to the bene- 
fit of any of the General Exceptions would, 
owing to the use of the present tense, 
according to the view taken by the learned 
Judges of the Calcutta, High Court, be on 
the 15th of March 1910. The accused person 
could not, therefore, prove that on the date of 
the alleged crime, č. e., the 15th April 1910, 
he was entitled to the benefit of any of the 
General Exceptions. Such an interpretation 
of section 105 could hardly be defended, 
If time were essential in such PZOpositions, one 
might say that the sections, which enact that 
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the Court shall presume, debar the Court 
from presuming in the present time. Sec- 
tions 106, 109, 110,111 and 114 of the Indian 
Evidence Act are couched in the present in- 
defizite tense and it seems unreasonable 
to hold that the presumptions sanctioned 
by those sections are limited to the present 
i. e., the time at which the question is raised 
orthe time at which the suit is instituted. 
It is contended by the learned Vakil for the 
appellant that as the parties are agreed as 
tothe fact of death and are disagreed as 
to the date of death section 103 has no ap- 
plication. That section as I have stated 
raises the presumption of death at the end 
ofa continued absence of seven years and 
the party on whom the burden of proving 
the life of the absentee lies cannot get rid of 
that burden by admitting the absentee’s 
death at some subsequent time. 

“For the above reasons, J hold that the 
view taken by the lower appellate Court 
is right and dismiss the appeal with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Criminat Revision Case No. 307 or 1909. 
(Criminar Revision Petition No. 215 
or 1909.) 

September 16, 1910. 
Present:—Siv Arnold White, Krt., Chief 

. - Justice. 

VEYYA MANIKIYAM AND OTHERS— 
PETITIONERS 
f versus 
V. VENKAIYA AND otHers—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 146— 
Enquiry as to possession—Confliict ing claims based on 
diferent titles—Refusal of Magistrate to decide as to 
possessisn—Jurisdiction. 

Where in an enquiry as to possession, the parties 
pat in claims based on different titles, one claiming 
under a Will, another under a partition, settlement 
and Will and the Magistrate, holding that he was 
unable to decide as to the question of possession, 
ordered that the property do remain under Court 
attachment till the parties had settled their differences 
in a Civil Court: 

Held, that the Magistrate acted without jurisdiction 
and should have decided on the question of possession, 

Neelammegam Pillay v. Murugappa Mudeley, 2 Weir. 
110, referred to. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Deputy 
Magistrate, Ello Division, of 15th January 
1909, in Miscellaneous Case No. 17 of 1908. 


INDIAN CASES. 63 


Facts of the case are sufficiently 
clear from the following order of the Magis- 
trate. `: 

“This is a dispute under section 145, 
Criminal Procedure Code for the possession of 
certain lands belonging to one Vezza Ratnam 
who died in March 1908.” 

“The chief petitioner is the 2ad wife ol 
Ratnam, the chief counter-petitioner is his 
son by his Ist wife. The petitioner says that 
the Counter-petitioner and her husband 
divided the ancestral property some years be- 
fore. ‘There is no partition deed. Then in 
1907, the deceased Ratnam executed a deed of 
settlement in favour of the petitioner. The 
counter-petitioner protested to the Sub-Re- 
gistrar against its registration but unsuccess- 
fully. Then there is the Will said to have 
been executed by Ratnam shortly “before 
his death, which the counter-petitioner ques- 
tions. 

“It is evident from all this that the dis- 
pute is one of succession to the estate of the 
deceased and involves the decision of the ex- 
act value to be attached to the settlement deed 
and the Will not to mention the alleged parti- 
tion. Jam unable to decide this, nor is 
this the proper Court for such a decision. 

“The dispute is admittedly as regards the 
following lands 

š * 5 * 

“As Iam unable to decide the possession 
of these lands and Iam satisfied there is 
likelihood of a breach of the peace in regard 
to these lands, I direct their ‘ attachment 
until a competent Civil Court has determined 
the rights of the parties thereto, or the per- 
son entitled to possession thereof. 

“The Tahsildar of Ellore will be appointed 
Receiver of these lands.” 

Order.—I think it is clear it cannot be 
said in this case that the Magistrate was un- 
able to satisfy himself on the question of pos- 
session within the meaning of section 146 of 
the Code and ‘hat the order was consequently 
made without jurisdiction. See Neelammegam 
Pillay v. Mugappa Mudeley (1). 

The order must be set aside. 


Order set aside. 
(1) 2 Weir. 110. 
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MADRAS HIGH COURT. 
Seconp Civic Appeat No. 823 or 1909. 
September 20, 1910. 

Present:—Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
MAHALINGA PATHAN—APPELLANT 
versus 


TIRUMALAI PILLAI—RESPONDENT. 

Civil Procedure Code (Act V ef 1908), O. VII, R. 1— 
Suit for cancellation of sale-deel by vendor and for 
recovery of properties—Decree for unpaid purchase 
money—Jurisdiction. 

In a suit for the cancellation of a sale-deed and for 
recovery of properties comprised in the sale on the 
ground of failure of consideration, the Court is 
justified, on the principle of Order VIT, Rule 7 of the 
Civil Procedure Code (Act V of 1908), in giving the 
plaintiff vendor adecree forthe amount of the pur- 
chase money that, it finds, wasnot paid to him. 

Second appeal against the decree of the 
District Court of South Arcot, in A. S. No. 160 


of 1908, presented against the decree of the 


District Munsif of Vridachalam, in O.S. 
No. 123 of 1907. 
Facts of the case are fully set 


forth in the following judgment of the Dis- 
trict Judge :— 

This isan appeal by the defendant in 
O. S. No. 123 of 1907 on the file of the 
District Munsif of Vridachalam. The suit 
was for a declaration that the sale-deed, 
dated 4th October 1906 (Exhibit I), executed 
by plaintiff in favour of defendant is void for 
want of consideration, to cancel the sale-deed 
and to recover possession of the properties 
referred to in the sale-deed together with 
subsequent mesne profits. The District 
Munsif found that Rs. 200 a portion of the 
purchase money had not been paid and gave 
plaintiff a decree for this amount. 

2, Itis contended that the suit being one 
to cancel the sale deed the District Muusif 
had no right to give plaiutiff a decree for 
money. The general rule is that the plaintiff 
is not entitled to relief not founded on the 
pleadings; but as observed in Gokal v. Srimal 
(1) “Where on the pleading, the issue and the 
evidence, the relief is clear, the general 
rule does not apply”. In the present 
case it wasclear from the plaint that the sale- 
deed was supported by consideration for 
plaintiff admitted that he had received a pro- 
missory-note for Rs. 120 in part payment, 
consequently plaintiff was not entitled to ask 
for the cancellation of the sale-deed, and the 
plaintiff should have been told so at once 


(1) 6 Bom. L. R. 288 at p. 290, 
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On the plaint allegations that relief that 
plaintiff was entitled to, was the recevery 
of the balance of unpaid purchase money. 
The fact that plaintiff asked for a relief to 
which he is not entitled is no reason why he 
should not get the relief to which he is 
entitled. He prayed for such other relief as 
the Court may think fit and, therefore, the 
Court was justified in granting him the relief 
to which he was entitled in the case of 
Yelumalat Ohetti v. Srinivasa Chetti (2) 
and Inayat Singh v. Izzat-un-nissa Begam (8) 

3. Defendant’s pleader relying on the case 
of Neelukandhan Namudripad v. Anantha- 
krishna Tyer (4), contends that plaintéf is not 
entitled to a decree for money as plaintiff 
has not paid Court-fee on the claim for 
money. Now section 17 of the Court Fees 


. Act refers to a suit that embraces two or 


more distinct subjects. The present suit 
does not embrace two or more distinct sub- 
jects. The cause of action is the non-pay- 
ment of a portion of the perchase money. 
In the case of Neelakandhan Namudripad v. 
Ananthakrishna Iyer (4)it was observed: “It 
may be that where reliefs are claimed in the 
alternative with reference to the same cause 
of action section 17 would not govern the 
case.’ Iam unable to accept the conten- 
tion on behalf of the defendant. I find 
that the District Munsif was justified in 
giving plaintiff a decree for money. 

4. The next point for determination is 
whether defendant failed to pay Rs. 200 to 
plaintiff on the date of Exhibit I. It is 
clear, iv my opinion, from the evidence of 
plaintiff’s witnesses that defendant did not pay 
Rs. 200 to plaintiff on 4th October 1906. I 
agree with the District Munsif that the 
evidence of plaintiff's witness No. 3 is very 
satisfactory. I find that the defendant failed 
to pay Rs. 200 to plaintiff and dismiss this 
appeal with costs. , 

Judgment.—We think the principle 
of Order VII, Rule 7 ofthe Code of Civil Pro- 
cedure, justifies the grant of the decree for 
money. 

The second appeal is dismissed with costs. 


Appeal dismissed, 
(2) 29 M. 294. 
(3) 27 A. 97 (F. B.) 
(4) 30 M. 61; 16 M. L. J. 462; 1 M. L. T. 426. 
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SADHU CHARAN V. SARBAMANGALA DASI. 


CALCUTTA HIGH COURT. 
SECOND Civit ArpraL No. 107 or 1909. 

5 September 5, 1910. 
Present:—Mr. Justice Richardson. 
SADHU CHARAN PAL—NDarenpant No. 1 
— APPELLANT 
versus 


SARBAMANGALA DASI—Pnratwtirr— 


RESPONDENT. 

Injunction, suit for—Restraining defendant, as under- 
raiyat, from building pucca house—Permanent 
lease granted by raiyat to wnder-raiyat—Lease register- 
ed, rights of wnder-raiyat wnder—Bengal Tenancy Act 
(VIII of 1885), ss. 49, 85, 160cl. (c). 

The defendant, an under-raiyat of the plaintiff, 
was in occupation of bastee land under a written 
lease granted by the plaintiff and purporting to 
be of a permanent character. The lease had been 
admitted to registration notwithstanding the provi- 
sions contained in clause (2) of section 85 of the Ben- 
gal Tenancy Act. 

The plaintiff sued for a perpetnal injunction re- 
straining the defendant from building a pucca house on 
the land and for an order for the demolition of a 
pucca plinth said to have been already built: 

Held, that the plaintiff was not entitled to either of 
the reliefs prayed for, and that the fact that the lease 
would constitute a protected interest ata sale of tho 
holding for arrears of rent, was no reason why the de- 
fondant should be deprived of the right to build if he 
has that right under his lease. 

Semble, The lease would-be void and the defendant 
liable to be ejected under clause (c) of section 49, after 
due notice to quit, as an wnder-raiyat holding other- 
wise than under a written lease. 


- Appeal from the decree of the Sub-Judge of 
Faridpur, dated September 14,1908, modifying 
that of the First Munsif of Chikandi, dated 
June 11, 1908. 

Babu Dwarka Nath Mittér, for the Appel- 
lant. 


Babu Batkuntha Nath Das, for the Re- 
spondents, 
Judgment.—lit is clear from the 


judgments of the Courts below that this 
suit must be dealt with on the footing that 
the plaintiff is a ryot and the defendant No. L 
an under-ryat. The defendant No.l is in 
occupation of basteeland, forming part of the 
plaintiff's holding, under a written lease 
granted by the plaintiff and purporting to be 
of a permanent character. The lease has 
been admitted to registration notwithstanding 
the provision contained in clause (2) of sec- 
tion 85 of the Bengal Tenancy Act. 

In these circumstances, the plaintiff sues 
for a perpetual injunction restraining -the 
defendant No.1 from building a pucca house 
on theland and also for an order for the 
demolition of apucca plinth said to have been 
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already built. The trial Court gave the 
plaintiff a decree which the lower appellate 
Court has confirmed so far as the prayer 
for an injunction is concerned. As regards 
the prayer for the demolition of the 
plinth, the learned Subordinate Judge has 
dismissed the suit. From his decree the 
defendant No. l appeals so far as he is ad- 
versely affected thereby. 

I fail to see why the plaintiff is entitled 
to either of the reliefs for which she seeks 
or why the defendant No. 1 should not build 
at his own risk a pucca dwelling house on 
the bastee land of which he is in occupation. 
The Subordinate Judge argues that if an 
under-ryot is permitted so to build, he will 
obtain a protected interest under clause (c) 
of section 160 of the Bengal Tenancy Act 
to the prejudice of the rights of the ryoťts 
landlord. But this argument seems to me 
fallacious. The clause referred to cannot be 
so construed as to give the tenant a larger 
interest than his own lease gives him. It 
has been held in a series of cases that a lease 
registered in contravention of the express 
provision in clause (2) of section 85 is void 
and must be dealt with as non-existing : see 
Srikanta Mondal v. Saroda (1); Fuzel v. 
Keramuddi (2); Ramgati w. Shyamo (3) ; 
Mohendra v. Parbutty (4); Basaratulla v, 
Kasirunnessz (5). But even if such a lease 
as we have here is not void for all purposes, 
the question whether it could be annulled 
by a purchaser of the holding at a sale in 
execution of a decree for arrears of rent in 
irrelevant in the present case. The power 
to annul is bestowed on the purchaser for 
the benefit of the landlord but neither the 
power nor its limitations affect the rights 
which the landlord possesses under other pro- 
visions of the law. No doubt, it is laid dows 
that the purchaser takes subject to ‘protected 
interest’. But that means no more than this, 
thatat asale for arrears of rent, he would take 
subject to those interests so far as they are 
otherwise valid as against him, and the fact 
that he would so take, cannot prevent the ryot’s 
landlord from asserting at the proper time 
and by appropriate proceedings such inde- 
pendent rights as he may possess in regard 
to such interests. In other words, the pro- 


visions relating to the annulment of encum- 
(1) 26 C. 46. (2) GC. W. N. 916. 
(3) 6 ©. W. N. 991. (4) 80. W, N. 136. 
(5) 11 0. W. N. 190. 
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brances give an advantage to the landlord 
and the purchaser in respect of incumbrances 
but neither enlarge the rights of the holder 
of a protected interest nor detract from the 
specific rights which other provisions of the 
Jaw confer upon the landlord of zeméndar. 
The fact, therefore, (if it be a fact), that the 
lease here would constitute a protected 
interest ata sale of the holding for arrears 
of rent, ig no reason why the defendant 
No. 1 should on ‘that account be deprived of 
the right lo build if he has that right under 
his lease. 

For the reasons indicated I think that the 
learned Subordinate Judge is mistaken. 
As I have said I cannot see why the de- 
fendant No. L should not build a pucca house 
if he so pleases. But I repeat that if he 
builds, he must build at his own risk, subject, 
that is, to the provisions of the statutory law 
as interpreted by the Coarts. 

The real issue between the parties is 
not whether the plaintiff is or is not en- 
titled to an injunction but whether or not 
the defendant No.1 is entitled as against 
the plaintiff to treat the lease according to its 
parport as a permanent lease. 

The defendant No.1 is not afraid of the 
rights of the plaintiff's landlord; he says that 
he has himself acquired those rights; what 
he really wants to know is whether as be- 
tween himself and the plaintiff he can safely 
build.' But the suit was brought by the plain- 
tiff and, strictly speaking, it is not properly 
framed for the determination of that ques- 
tion. The nature of the defendant No. l’s 
interest under the lease has, however, 
formed the subject of controversy and argu- 

ment throughout the proceedings and I may 
say a few wordsin reference to this aspect 
of the case. 


In the first place, I concur with the lower 
Courts that the facts as they are found to 
be and the plain terms of the lease afford no 
foundation for raising an estoppel against 
the plaintiff soas to preclude her from as- 
serting that he is a ryot. The lease de- 
scribes the plaintiff’s holding as a ryot? hold- 
ing and it has been found that the defendant 
No. 1 was, in no way, misled by the plaintiff 
or induced by her to believe that he was 
contracting not with a ryot but with a tenure- 
holder. The defendant No. 1, therefore, cannot 
take refuge inan estoppel and the plaintiff 
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is ab liberty to assert her legal rights under the 
Tenancy Act. 

Those rights depend on the true samen 
tion: of sections 49 and 85 of that Act. I 
have already referred to the cases which 
support the plaintiff's contention ihat the 
lease is void and that defendant No.1 is 
liable to be ejected under clause (b) of sec- 
tion 49, after due notice to quit, as an under- 
ryot holding otherwise than under a written 
lease. Of the cases cited on behalf of the 
defendant No. 1 three [Gopal v. Bshan (6) ; 
Madan v. Jaki (7) and Bipin v. Amrita (3)} 
are not precisely in point because they deal 
with clause (3) of section 85' and not with 
clause (2). “The lease here was not register- 
ed before the commencement of the Tenancy 
Act. As to the case of Tamijuddi v. Asgur (9), 
I gather that the lease in that case was a 
registered lease though this is nob expressly 
The lease was one from 
year to year: it was not permanent or for a 
term exceeding nine years. It was held, 
therefore, as I understand, that there was 
no bar to the registration of the lease, and 
that so long as the lease was a sub- 
sisting lease, as between ryot and under-ryot, 
it was valid as against the royt’s landlord 
during the continuance of the ryot’s interest. 
The lease before me, however, is a permanent 
lease and it has been registered in contra~ 
vention of the prohibition contained in clause 
(2) of section 85. If I had to decide whether 
the lease is void or not, I should be bound by’ 
the chain of anthorities previously cited to 
hold that itis void. 

As I think, however, that the plaintiff is not 
entitled to an injunction, the appeal succeeds. 
The suit, therefore, is dismissed with costs in 
all the Courts. 

Appeal allowed, 


(6) 29 C. 148, (7) 6 C. W. N. 377. 
(B) 9 ©. L. J. 76; 3 Ind. Cas. 685. 
(9) 860. 256 ; 13 C. W. N. 183; 1 Tnd. Cas, 942. 
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MADRAS HIGH COURT. 

° Civin APPran No. 66 or 1905. 
Civit Arrears Nos. 64, 65,129, 134 or 1907. 
Civiu Appgats Nos. 35, 35, 49, 41 or 1995. 


AND 


Seconp Civi. Appear No. 237 or 1907. 
September 9, 1910. 
Present:—Mr. Justice Miller and 
Mr. Justice Munro. 

In Aprrat No. 66 or 1905. 
KANDUKURI MAHALAKSHMAMMA 
GARU, (prep) AND oraERsS—APPELLANTS 
versus 
THE SECRETARY or STATE ror INDIA 
ww COUNCIL, rEPRESENTED sy ran COL- 
LECTOR or GANJAM— RESPONDENT. 
‘In APPRALS Nos. 64 AND 65 or 1907 ann 129 

: AND 134 or 1907, 
KANDUKURI MAHALAKSHMAMMA 
GARU (piep) AND OTHFRS— A PPELLANTS 

k Versus 
tHe SECRETARY or STATE ror INDIA 
IN COUNCIL, REPRESENTED BY THE COL- 
LECTOR or GANJAM—Responpents. 
In Appears Nos. 85 AND 40 or 1905. 
KANNEPALLI SOORYANARAYANA 
AVADHANULU AND orners— 
APPELLANTS 
versus 
Tae SECRETARY or STATE ror INDIA 
in COUNCIL—RESPONDENTS. 
In APPEALS Nos. 36 AND 41 or 1905. 
BOORLE SREERAMULU— 
APPELLANTS 


Versus 


THE SECRETARY or STATE ror INDIA 
iw COUNCIL—Responpent 
In Seconp Apprat No. 237 or 1907. 
tan SECRETARY or STATE ror INDIA 
IN COUNCIL, represented sy tan COL- 
LECTOR or GANJAM— APPELLANTS 
VYITSUS 
KANNEPALLI SOORYANARAYANA 
AVADHANULU AND OTHERS—RESPONDENTS, 


Madras Act (VII of 1865), s. 1—Water-cess—Lands 
irrigated by Government water—Bed of river, owner- 
ship of-—Property in river, whether vests in Government 
—‘Natural stream’, meaning of—Act III of 1905, s. 2, 
effect of—Grant of land by  Government— Whether 
implies grant of free right of irrigation—Abstention by 
Covernment from levyiny water-cess —Presumption— 
Burden of proof —Artificial channel fed by ariver or Qov- 
ernment channel—Volgentary payment of water-cess— 
Demand of water cess—Compliance with demand, awhe- 
ther voluntary payment, 


Under Madras Act VII of 1€65, Government is 
entitled to charge water-cess if the water with which 
lands are irrigated is supplied from a river or channel 
belonging to, or a work constructed by, Government 
andif there is no engagement between the person 
using tho water and Government by which tho 
irrigation is to be free of separate charge. 

A grant of land docs not necossarily carry with il 
a right to free irrigation. 

Section 2 of Act III of 1905 is declaratory of the 
right to property in rivers and all flowing waters. 

The provisions of the said section amonnt to a 
declaration that, subject to easements and natural 
rights of other land-holders, all standing and flowing 
waters, which are not the property of any one else, 
are the property of Government. 

A river is the property of Government within tho 
meaning of Act VII of 1863, even though the property 
in bed may bo vested in the owners of land along 
the banks, so as to give them the right to accretions 
or ‘lankas’ forming therein. 

M‘Nab_ v. Robertson, (1897) App. Cas., 129; 
66 L. J. P. C. 27; 75 L. T. 666; 61 J. P. 468, referred 
to. 

Artificial channels constructed by a Zamindar, 
which, however, are fed by a river, cannot be regarded 
as sources of supply to the lands which owe their 
immediate source of irrigation to such channels, and 
do not on that account create an exemption from 
water-cegs, 

The abstention of Government from charging the 
Zemindar with water-cess for a long time does not 


amount to evidence of an agreement with the 
Zemindar exempting him from such charge. When 


the origin of title is not known, as in the case of some 
inams granted before the Permanent Settlement, the 
fact that irrigation was permitted freo of charge for 
a series of years may be evidenco ofa lost grant, but 
does not afford room for presuming another grant of 
irrigation rights. 

In all cases the burden is on the person claiming 
exemption from the charge. _ 

Maria Susai Mudaliar v. The Secretary of State for 
India in Council, 14 M. L. J. 354, referred to. 

Payment of water-cess, found to have been illegally 
levied by Government, entitles the person who paid it 
to claim its refund. Sach payment is not ‘voluntary’ 
and, therefore, irrecoverable, though it was mado 
without any actual attachment or distraint of pro- 

erty. 

A demana by Government under the powers given 
to it by Madras Act II of 1864, amounts to a threat 
of distraint if the money demanded is not paid, and 
if payment is made to prevent the execution of that 
threat. 

Buthaya Chetti v. Secretary of State for India, 22 M. 
100, Narayanasawms Reddi v. Osuru Reddi, 25 M. 548 
and Luchmee Doss v. Secretary of State, 32 M. 456; 
G M. L. T. 242; 3 Ind. Cas. 456, referred to. 

Clanse (a) of section 1 of Act VII of 1865 
when the water irrigating the land is taken 
river belonging to Government. 


Second appeal against the decree of the 
District Court of Ganjam in Appeal Suit 
No. 161 of 1906, presented against the decree 
of the Court of the District Munsif of 
Chicacole in Original Suit No. 306 of 1¥05. 


applies 
from a 
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| Judgment. 

Miller, J.— The questions for decision in 
all these appeals except Appeal No. 41 of 
1905, which is for costs only, relate to the 
right claimed by the Government to charge 
a water-cess under Act VII of 1865 (Madras) 
on lands in the Urlam zemindari and Luku- 
lam Agraharam in the Chicacole Taluq of 
the Ganjam District, irrigated from four 
channels, the Jalmuru, Polaki, Lukulam and 
Mobagam channels, all of which take off 
from the left bank of the river Vamsadhara. 

The cess objected to by the zemindar and 
Agraharamdays has been levied in some cages 
on irrigated second crop grown on land classed 
as irrigable or ‘wet’ land, and in others on 
irrigated crops grown on land classed as, 
‘dry’ or unirrigated land. The zemindar 
and the agraharamdars claim the right to 
irrigate free of cess all the land ‘ dry’ or, 
‘wet’ which the channels will command, and. 
as many crops as can be raised thereon. 

The Government will be entitled under 
the Act of 1865 to charge water-cess if 
the water with which the lands are ir- 
rigated is supplied from a river or channel 
belonging to, or a work constructed by, the 
Government and if there is no engagement 
between the person using the water and 
the Government by which the irrigation 
is to be free of separate charge. 

All the lands commanded by the four chan- 
nels in question were included in the 
Haveli lands, which came into the hands 
of the Hast India Company in 1765. In 
1803 they were divided into four lots and 
were all disposed of by permanent settle- 
ment with the bidder offering the highest 

“premium” at an auction. Of the four lots, 
three were soon afterwards in 1809 and 1810 
sold up for arrears of revenue, and two of 
them, Jalmuru and Nagarakatakam, were 
bought by the Government: the third, 
Urlam, was purchased by a predecessor of 
the present zemindar. The fourth lot Po- 
laki did not come into the hands of the 
Government until 1850. The District Judge 
finds that the Jalmuru, Polaki and Luku- 
lam channels are channels belonging to the 
Government and, therefore, that water-cess 
may be charged upon land irrigated under 
them, but that the Mobagam channel does 
not belong to the Government and the 
Vamsadhara river which supplies it does 
not belong to Government and consequently 
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that no charge can be made for water sup- 
plied from that channel. ¢ 

Both sides have appealed against his dec- 
rees in so far as they injuriously affect 
the rights they claim. 

The zemindar claims to be the owner of 
all the channels so faras they le within 
the limits of the Urlam Estate, and though 
the answer to the question, who is the 
owner of the’channel beds, may not ma- 
terially affect the decision of these appeals, 
I have thought it best to deal with the 
question as it has been fully argued. The 
zemindar has at different times made incon- 
sistent allegations concerning the origin of 
the channels, at one time alleging that 
they are natural branches of the Vamsa- 
dhara river and at another that they were 
dug by previous zemindars. It is clear that 
the latter allegation cannot be accurate for 
it is shown by Exhibit LIV that all four 
channels were in existence before 1792, that 
is to say, before the Haveli lands were set- 
tled as zemindart land. Nor is there any 
evidence to support the former suggestion. 
What evidence there is,—there is not much— 
points the other way. In 1854 Captain 
Rundall writes of the channels as old na- 
tive works excavated with a great fall in 
their beds and gradually enlarged by’ the 
action of the unregulated volume of water 
passing along them (Ganjam District Manual, 
page 253). Exhibits G (1826),C (1854) 
and E (1889) show that some of the chan- 
nels have always been regarded as artifi- 
cial, and I think it must be taken in this 
state of the evidence that all are artificial 
channels. At the date of the auction in 
1808, they watered Haveli lands and cer- 
tain nams but when the Haveli lands were 
permanently setiled the right to collect the 
dues payable by the mamdars was also | 
alienated to the zemzndars. Thus it may be 
said that the only lands watered by the 
channels after the permanent settlement 
were zemzndart lands. ù 
` Now it is contended on behalf of the Go- 
vernment that when the Haveli lands were 
divided into lots and transferred to zemindars, 
the channels were reserved in the hands of 
the Government, and-on behalf of the zemzn- 
dar that they were alienated with the lands. 

There is nothing in the Sanad, granted 
to the zemindar at the,permanent settlement, 
which helps to elucidate the matter, No 
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mention is therein made of channels or water 
courses. In the instructions to Oollectors 
issued in 1799, which form an appendix to 
the well-known “Fifth report from tbe Select 
Committee on the affairs of the East In- 
dia Company”, it is stated to have been the 
intention of the company to leave the con- 
struction and care of the water-courses en- 
tirely to the zemindars unless it should be 
thought that the works were such as for 
special reasons to be stated by the Collector 
ought to be.retained under the care of the 
Government (Fifth Report, Volume II, page 
831, paragraph 59). We have not been 
shown anything in the. evidence to indicate 
that any channels or works in the Haveli 
lands were so reserved, nor does it seem 
probable that the Government would at 
that time have deemed it necessary to re- 
serve a channel merely because it watered 
the lands of more than one zemindar. The 
zemindars could settle the distribution of 
the water according to custom or by ar- 
rangement. 
v. Secretary of State for India (1), a case, 
relied on by the Government, is distin- 
guishable, for there the channel in question 
irrigated lands other than inam lands, and 
it was held unlikely that in that case the 
grant of the inam carried with it the grant 
of the channel. 

And so far as appears from the evidence, 
the Government did not, until some of the 
property came back into its own hands, 
exercise any control over or in any way in- 
terfere with any ofthe channels. The 
Jalmuru and Nagarakatagam estates quickly 
returned to the ownership of the Govern- 
ment but Polaki remained a zemindari until 
1850, and beyond the authorisation of the 
removal of the head of the Polaki channel 
to a point on the bank of the river within 
a Government village, there is nothing to 
shew that the Government interfered with 
this channel any more than with the others. 
After the re-purchase of the Polaki estate we 
find the Government controlling and directing 
the improvement, maintenance and repair of 
all the channels, but after the re-purchase of 
all the Polaki estate the Government had a 
substantial interest in all, as considerable 
areas of ryotwari land were irrigated by all. 
On the whole the evidence seems to me 


to support the contestion that the beds of 
(1) 28 M. 539; 15 M. L. J. 251. 


Ambalavana Pundara Sannadhy- 
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the channels were not reserved by the 
Government at the permanent settlement 


but passed with the lands to the respective 
purchasers in so far as they lay within 
the limits of the land purchased by each, 
to the same extent and in the same way 
as tank beds, village sites and other 
poramboke lands. That, however, as I have 
already said, does not decide the questions 
at issue in these suits. It does not follow 
because the zemindar provides the necessary 
channels to enable the irrigation of the 
zemindart lands, that although those chan- 
nels carry water supplied from a river or 
channel belonging to the Government, the 
irrigation is nevertheless exempt from 
water-cess, 

It is argued, however, if I understood 
Mr. Ramachandrayyar aright, that the 
non-reservation of the channel beds is evi- 
dence that the grant was intended to con- 
vey the right to use all the water flowing 
in the channels without interference or 
charge, that is to say, is evidence of an 
engagement with the zemindar freeing all 
the land commanded by the channels from 
separate charge for irrigation. But I do 
not think we can from the non-reservation 
of the beds presume anything more than 
that the Government fixed the revenue 
with reference to the extent of land under 
irrigation at the time: we have none of the 
permanent settlement accounts before us and 
no evidence that the peshcush of the zemindari 
was fixed with a view to any possible exten- 
sion of irrigation. Statements such as those, 
to which we bave been referred in the 5th 
report, expressing a hope that permanent 
settlement would have the effect of improv- 
ing and extending the cultivation of the 
country are not evidence of an agreement in 
any particular case to permit free irriga- 
tion from Government sources of water 
supply. 

The abstention of the Government from 
charging water-cess until 190l is adduced 
as evidence of an agreement but does not 
help the zemindar. When the origin of title 
is not known as in the case of some znams 
granted before the permanent settlement, 
the fact that irrigation has been permitted 
free of charge for series of years may be 
evidence of a lost grant, but in the present 
case we know that before the settlement in 


70 f INDIAN CASES. 


[1910 


KANDUKARI V, THE SECRETARY OF STATE FOR INDIA. 


1803, ihe Government had the full rights 
of owner (apart from ryot’s rights, if any) 
inall the land and water-courses, and we 
know what is contained in the sanad under 
which the zemindar holds. There is, therefore, 
no zoom for presuming another grant of 
irrigation rights. 

It was suggested that an “agreement be- 
{ween the different zemindars may be presum- 
ed, but that, if any could bind the Govern- 
ment as re-purchaser only so far as it relates 
to rights in the zemindar from whom the 
purchase was made: the right to makea 
separate charge for irrigation, if it then 
existed in Government, was notsold to the 
zemondars. 

There is. a quantity of evidence as to the 
construction and repair of works in the 
different chanvels, but I do not think jt is 
of great significance in the present case. 
-I will take itin favour of the zemindar that 
the works constructed and the repairs execut- 
ed by the Government were to secure a 
sapply of water for irrigation principally 
for the benefit of the ryotward lands under 
the channels and the expenditure on such 
works and repairs can be roughly appor- 
tioned between the Government andthe zemin- 
dar as proportional to the areas of ryotwary 
and zem/ndari land respectively commanded 
by the channels; but it does not seem to me 
that that helps the case of the zemindar. 
An arrangement of this kind for the upkeep 
of the channels by the parties interested 
might be equally just and fair whether the 
water which reaches the land is supplied 
free of charge or has to be paid for. 

Then.it is urged that we have the admis- 
sion of officers of the Government that the 
irrigation is to be free of charge. It is not 
contended that these admissions bind the 
Government but only that they are evidence 
in support of the existence of the suggested 
engagement. 

In 18£6 the question of charging water 
rate was raised and the Collector expressed 
an opinion that the Lukulam and Mobagam 
channels should irrigate free of charge on 
the ground that they were maintained and 
repaired by the zemindar and Agraharamdars. 
In 1893 the zemindarni claimed the right to 
irrigate as-much’as she liked without separate 
charge and the Collector was of opinion 
that ro charge should be made: he took the 
ground that documents shewed that the zemin- 


darni had the right she claimed, and that in 
the absence of a regular survey "of the 
zemindart, it could not be ascertained whether 
or not the area then under irrigation 
exceeded the area shewn in the ‘Gudikat’ 
accounts as irrigable (Exhibit FF). 

The documents on which the Collector 
relied were, first, an agreement between the 
Polaki and Uralam zemindars in 1242: we 


.do not know the purport of this agreement 


but so far as I can see it could not affect the 
right of the Government to levy water-cess 
though it might affect the right to regulate 
the flow of water in the Polaki Channel to 
the lands of the Urlam zemindart, Second- f 
ly, some correspondence in 1861 in the 

course of which the Government Engineer 

directed that water was to be allowed to the 

zenindar ‘for present and future crops to 

the end of the year’ as usual. We do not 

know the grounds on which the Board of 

Revenue accepted the Collector's recommen- 

dation. They are not detailed in Exhibit R 1, 

but so far as the right to irrigate second 

crop was in question, the UCollector’s view 

that the zemindar’s right was proved must 

have been accepted: justification for the 

result, as faras the extension of irrigation ` 
to dry lands was in question, is found in the 

impossibility of ascertaining the area of 

the extension without a survey which ap- 

parently was considered not worth the 

expense involved. 

There is in all this no evidence which 
indicates any engagement with the Govern- 
ment other than that which can be inferred ` 
from the Permanent Settlement,namely, that 
the pesheush being fixed with reference to 
the area of land, then under irrigation no 
further charge for the use of water shonld . 
be made in respect of that area. (As to this 
see correspondence XXIV series). 

In the absence of any more extensive 
engagement, then, it has tu be decided ‘whe- 
ther the Urlam zemindart is supplied with 
water from a river, stream or channel be- 
longing to the Government. 

I have little doubt that itis so supplied. 

‘Mr. Sundarayyar relied on Act III of 
1905 as declaratory of the Jaw and I did not 
understand Mr. Ramachandrayyar to dissent 
from his contention on that point. His 
argument was that the Agt left the lawas 
it was before except im the matter of en. 
croachments on land. 
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But the provisions of section 2 are clear 
enough’ and we cannot ignore a declaration 
contained in that section simply because 
the other provisions of the Act deal principally 
with the question of encroachments on 
public land. So far as this case is con- 
cerned, the provisions of section 2 amount 
toa declaration that, subject to easement 
. and natural rights of other land-holders, all 

standing and flowing waters which are not 

the property of any one else are the property 
of the Government. Now clearly the waters 
of the Vamsadhara river do not belong to 
any one else: the owners of land on the banks 
of the river do not own the water: their 
natural right as-defined by the Easements 

Act is saved by Act III of 1905, but, it is 

not contended that the water is their ‘pro- 
perty.’ It follows that it is the property of 
the Government. 

_Andif the body of water forming the 
river is the property of the Government, the 

river, it seems to me, belongs to the Govern- 
ment within the meaning of Act VIL of 1865, 
even though the bed may be vested in the 
owners of Jand along the banks, so as to give 
them the right to accretions or ‘lankas’ form- 
ing therein. The Vamsadharariver is undoubt- 
edly a natural stream, and the definition of 
a natural stream given in the explanation to 
section 7 of -the Hasements Act indicates 
that in the eye of the law the stream is the 
flowing body of water—and a stream was 
defined by ord Watson, in M’Nab v. 
Robertson (2), as “a body of water having 
as such body a continuous flow in one 
direction.” 

In this view it becomes unnecessary to 
discuss the question whether the bed of the 
Vamsadhara belongs to the Government as 
being the bed of a navigable river. It may 
be that for a portion of its course the land 
owners on either: bank have proprietary 
rights inthe bank and bed; that, in my opi- 
nion, will not prevent the river from being a 
river belonging to the Government within the 
meaning of Act VII of 1865. 

The District Judge seems tobe of opi- 
nion that itis not the river but the artificial 
channels which are to be regarded as the 
source of. supply within the meaning of the 
Act VIT of 1865: I didnot understand that 

, Mr. Ramachandyayyer supported that view: 


(2) (1897) A.C, 129; 66 L. J. P. C. ‘ei 75 L. T. 666; 
61 J. P. 468. 


he rested his case in regard to the river on 
the ‘contention that the river bed ‘did not 
belong to the Government. 

It remains to be seen to what extent the 
levy of water-cess is lawful in the present 
cases, and here it is desirable to deal separate- 
ly with the different appeals. 

Apprat No. 66 of 1905. > 

Appeal No. 66 of 1905 is an appeal by the 
zeminduy from the decree of the Wistrict 
Judge in Original Suit No. 3 of 1904 dismiss- 
ing a suit to recover money paid as water-cess 
on zemindart jerayati land irrigated for second 
crop from the Polaki, Jalmuru and Liukulam 
channels. 

The irrigation accounts (see for example 
Exhibit XC) on which the charges are based 
shew that the second crops in question are 

not what are ordinarily known as ‘wet’ crops, 
i. e., crops requiring constant irrigation: they 
are crops irrigated by one or two floodings of 
the ground, principally green gram and 
gingelly, and if it be found that crops of this 


‘kind were grown and irrigated at the time of 


the permanent settlement, we youst imply an 
engagement to make no separate charge for 
jrrigation in the future. 

There is naturally not much evidence now 
in the absence of any accounts prior to the 
settlement, and the abstention of the Govern- 
ment from making any charge for so long a 
period after the enactment of Act VII of 
1865 has placed the zemindar in a difficult 
position; but the burden is on the zemindar 
to prove the extent of his right [Maria Susat 
Mudaléar v. The Secretary of State for India in 
Council(3)], dud. in my opinion, the evidence 
is insufficient to discharge it. At the most 
the evidence shows that it is probable 
that some land in the zemzndari was before 
1803 cropped with second crops such as are 
now grown therein. 

Exhibit B (1823) shews that spring crops 
were watered in Kottapolavalasa and pro- 
bably in Kabagam in that year. In Exhibit 
D (1835) the ¢namdars of Lukulam complain 
that much water is taken to grow spring 
crops in Polaki village which ought to come 
to their channels. In Exhibit O (1861) the 
Engineer directs a subordinate to make pro- 
vision for the irrigation of ‘present and 
future crops’ to the endof the year. There 
ís also evidence that ab the inam settlement 


about the same year second crops of ‘green 
(8) l4 M. L.J. 394. 
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gram, dc.’ were very generally grown on the 
inum lands. The District Judge relies on a 
remark at page 232 of the District Manual 
as indicating that the raising of a second 
crop is exceptional but that remark, if 
seems to me, refers only io second crops 
of paddy and Sugarcane, the staples referred 
toin the preceding paragraph. Some passages 
on page 238 are more relevant to the pre- 
sent case. Second crops of green gram, it is 
there stated, are sometimes raised on paddy 
land when there is water; and again wet 
lands are used for oilseeds in April and May. 
I have already remarked that the second 
crops on which the charge is levied are 
principally green gram and gingelly (an oil 
seed crop). j 

In Exhibit LXIV (1810), the Collector 
informed the Board of Revenue that Urlam 
zenindart was then reckoned one of the best, 
if not the best of the estates in the Chicacole 
Taluq, and from Exhibit XXIV, we find that 
it was the opinion of the officers of Govern- 
ment that the peshcush was fixed at high 
rate. 

We get no aid from the practice of the 
Urlam zemindar: the rents paid by the ryots 
were in 1884 fixed, “at conventional rates not 
based on any ascertained principle” (Exbibit 
XXIX) and we have nothing before us to 
shew whether these rates prevail at the time 
of the Permanent Settlement or are calculat- 
ed so as to give the zemindu? a share of the 
profits of two crops. l 

I do not think there is any other evidence 
on this point to which we have been referred, 
and it is impossible to differ from the District 
Jadge’s conclusion that we have not enough 
to show that the charge of water-cess 
on second crop jerayati is not legal. Appeal 
No. 66 of 1905 must, therefore, be dismissed 
with costs. 

Apprats Nos. 64 ann 65 or 1907. 

Appeals Nos. 64 and 65 of 1907 and the 
memorandum of objections in Appeal No. 64 
next fall to be considered. Appeal No. 64 
of 1907 is presented by the zemindar from the 
decree of the District Judge in Original Suit 
No. 19 of 1905. In that suit three questions 
were raised as to the right of the Government 
to levy water cess (1) as in Original Suit 
No. 3 of 1904 on second crop on jerayat? land 
(2)on first and second cı ops on nam lands and, 
(3) on first and second crops on jerayatt land 
alleged by the Government to have been un- 


irrigated or ‘dry’ at the time of the permanent 
settlement. The District Judge upheld the 
claim of the Government so far as it related 
to irrigation from the Jalmura, Polaki and 
Lukulam channels, but holding that the 
Mobagam channel belonged to the zemindar 
declared that the Government is not entitled 
to levy water.cess on lands irrigated under 
that channel. 

The zemindar appeals-in Appeal Suit No. 
64 of 1907, and the Government by a 
Memorandum of objections raises the question 
of its rights in respect of the Mobagam 
channel. Appeal No. 65 of 1907 is by the 
Government and is put on the same ground 
as the memorandum of objections. 

As regards extension’ of irrigation in 
jerayatz land, i. e.,the conversion of ‘dry’ land 
into ‘wet,’ I have already pointed out that the 
only engagement on which the zemindarni 
can rely is an engagement enabling her to irri- 
gate free of separate charge the extent of land 
which was classed as ‘wet’ at the time 
of the permanent settlement. In arriving 
aba conclusion asto this extent, the District 
Judge has relied on accounts prepared in 
1853 showing the area thenirrigated. These 
accounts (called the gudikat accounts), 
though not based on an accurate survey 
and measurement of the land (Exhibit 
FF, para. 7), were found. by the Inam 
Deputy Collector to have been carefully pre- 
pared (Exhibit LXXI, 1st paragraph) and 
were in some cases accepted as the basis of 
the Inam settlement. They form the most 
trustworthy evidence we have on which to 
base an estimate of the extent of irrigation at 
the date of their preparation, and as there is 
ne evidence of any decrease of cultivation 
between 1803 and 1853, it is not likely. that 
they are generally in favour of the Govern- 
ment. But a discrepancy was pointed out 
to us as an example of’ their inaccuracy: 
Exhibit LXIX, the gudikat account of the 
Urlam village, is inconsistent with Exhibit 
CVII the water rate account of the same 
village. The area of ‘wet’ land taken from 
the gudikat account is 706 acres, the area 
actually irrigatedis found to be 1039 acres and 
the difference between thetwo is charged with 
water-cess. But 1039 acres is more than the 
whole cultivated area including?namsas given 
in the gudikat account, and almost equal tothe 
total area of the village Tncluding purambokes, 
Mr. Sundarayyar suggests that the difference 
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may be accounted for by the cultivation of 
purambokes but there is no evidence in 
support of the suggestion. In the absence 
of any such evidence, it is fair to infer that the 
difference is due to an underestimating of the 
area by the officer responsible for the pre- 
paration of the gudikat accounts. In Exhibit 
FF, the Collector suggested that the Govern- 
ment might allow 10 wer cené. of the estimat- 
ed area for possible inaccuracies in the 
estimate, but this does not appear to have 
been done. Possibly. the Governmert 
Officers were of opinion that any under- 
estimate which might operate to the prejudice 
of the zemindar would be compensated by 
probable extensions of irrigation between 
1808 and 1853, which were left out of 
account and this may, in general, be a fair 
assumption although there is in fact no 
evidence of any great extension of irri- 
gation, and Exhibit XXIV shows that 
under the Polaki channel the improvements 
made had rendered the supply sufficient 
for the lands already irrigable but had pro- 
bably not resulted in any large extension 
of irrigation to the ‘dry’ lands. 

But in the case of Urlam village, we have 
positive evidence that the area of wet lard 
must have been more than 706 acres in 
1853, while there is no evidence that it was 
not more than that extent in 1803. In these 
circumstances, it seems to me that an attempt 
should be made to estimate the probable 
extent of the underestimate. 

The area of ‘dry’ land in the gudikat 
account (LXIX) is so small that the 
inaccuracy must be to a large extent in 
the estimate of the ‘wet’ land: and I would 
arrive at a conclusion by the following 
method. Assumein favour of the Govern- 
ment that all the dry cultivable land in 
the village has been converted into wet: then 
745% acres (the total Sarkar cultivable 
“area as per gudikat account) represents an 
actual area of 1039 acres: and 706 acres as 
per gudikat account represents 984 acres on 
the ground, and this is the area of the ‘mamul 
wet’. 

We are not asked by either side to adopt 
this method of cultivation. For the zemindar, 
it is urged that the discrepancy is enough to 
discredit the whole gudikat accounts, and for 
the Governmert that we should assume that 
the difference is*due to cultivation of 
puramboke lands. Iam nob prepared to do 
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either. The gudikat accounts may be accept- 
ed where there is nò evidence to discredit 
them, and corrected by the method I propose 
when there is clearly an underestimate. 

There is a similar underestimate in regard 
to the village of Kobagam where the total 
Sarkar area is 395 acres while the actual area 
charged is 410 acres, the mamul wet being 
360 acres. The difference in this case is 
small. Bythe same method of calculation 
360 acres as per gudikat account will be found 
to represent 370 on the ground. The extent 
on which the Government is entitled to charge 
water-cess will, therefore, bein Urlam 1039— 
984—=55 acres and in Kobagam 410—370=40 
acres, 

As to the zmams we have the accounts pre- 
pared at the inam settlement and there is 
nothing to suggest that they are incorrect, 
We must accept them. 

In the case of second crop on jerayati lands, 
IL have already shown that the zemindar has 
failed to make out a right to free irrigation. 

Then as to second crop on t~am lands, we 
have to go by the nam settlement. The 
diffculty arises because there are no state- 
ments of areas grown with second crop at the 
date of the settlement, but there are state- 
ments made by the Inam Deputy Collector 
which indicate that in estimating the income 
from the land the cultivation of second crops 
was taken into consideration. 

In Exhibit LXXVI, we have an explana- 
tion of the method adopted to ascertain the 
profits of the land. The village: under con- 
sideration was compared, with reference to 
its fertility and irrigation facilities, with some 
village in the neighbouring Polaki Estate 
which had shortly before come into the hands 
of the Government andan acreage rate of rent 
or land tax was fixed, based on an average of 
the rates obtaining in the Polaki Estate 
village taken for comparison. 

In considering the fertility of the village, 
the question whether the lands are cultivat- 
ed with second crop is always taken into 
account, and except in the village of 
Venkatapuram we fiad from the statements 
that the cultivation of second crops was 
general. I do not understand the District 
Judge .to say that the acreage rates were 
fixed without reference to this factor; his 
view seems to be that the second crops to 
which reference is made in the statement 
were not irrigated crops. 
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In that view I have no doubt he is wrong; 
he relies on a remark in Exhibit LXXI to 
the effect that ‘wet grain and paddy’ are 
not grown as second crops in Lakulam but 
the crops on whichthe Government is now 
charging water-cess are nob “wet grain or 
paddy,” but green gram, gingelly, chillies 
&c. The statements show that this kind of 
crop was grown generally as second crop on 
wet lands and the District Judge’s: surmise 
that it was grown without irrigation is un- 
likely to bé correct. ; 

For in the first place, if those crops were 
generally irrigated in 1901, it is not un- 
reasonable to suppose that they did not grow 
without irrigation in 186l—and secondly, in 
the statement for Venkatapuram village it is 
alleged tbat the lands are not cultivated 
a second time “for want of water”: the 
obvious inference being that in the other 
villages where the lands are cuitivated a 
second time that cultivation is with the aid 
of water—and thirdly, I may remark that in 
dealing with O. S. No. 30 of 1906 (Appeals 
Nos. 129 and 134 of 1907) the District 
Judge himself found that for such crops one 
flooding to prepare the land was essential. 
I conclude from all the evidence on this 
point that the assessment of the dams 
' was fixed with reference to the capacity of 
the land to grow an irrigated second crop, 
and consequently, when second crops were 
grown, includes a payment for such crop: and 
the Government cannot demand a second 
payment on the same account. wr. 

Appeal No. 65 of 1907 is by the Govern- 
ment claiming the right to charge water-cess 
on lands irrigated frum the Mobagam 
channel. The District Judge has disallowed 
this claim holding that the Mobagani channel 
belongs to the zemindar. I have shown that 
the water of all these channels is supplied or 
used from a river belonging to the Govern- 
ment and that the ownership of the bed of the 
channel is really beside the question. Appeal 
No. 65 of 1907 must be allowed. 

A question is raised on behalf of the Govern- 
ment whether the zemindur is entitled to 
recover anything, whatever be the result of 
our decision on the other questions. It is 
urged that the payment of the water-cess 
must beregarded as voluntary and, therefore, 
irrecoverable payment, becauseit was made 
without any actual attachment or distraint of 
the zemindar’s property. The case Muthayya 


Ohetti v. Secretary of State for India (4), is 
relied on. The plea isone which I suppose 
the advisers of the Government feel bound 
to raise, though probably a refund would, as 
a matter of fact, follow on a declaration by 
the Courts of the zemindar’s right to free 
irrigation of land on which water-cess had 
been collected. 

But I do not think the plea can be sustain- 
ed. Ademand by the Government having 
atits back the powers given by Act II of 
1864 must, unless in special circumstances 
which are not shewn here, amount toa threat 
of distraint if the money demanded is not 
paid, and if payment is made to prevent the 
execution of that threat. I amunable to see. 
how the payment can be regarded as a 
voluntary payment. [See Narayanasami 
Reldi v. Osuru Reddi (5) and Lutchmee Doss 
v. Secretary of State for India (6) ]. 

L would, therefore, modify the decree and 
refuse -the declaration (a) prayed for in 
paragraph 30 of the plaint: grant a de- 
claration that the plaintiff is entitled to, 
irrigate free of water-cess second crops 
grown on the inam lands belonging to her 
except on those situated in the village of 
Vv enkatapuram to the extent of the wet area 
specified in the repectiv title deeds, by 
means of water flowing &¢., as in prayers (b) 
of paragraph 40 of the lalah, and direct pay- 
ment to the plaintiff of the amount collected 
for second crop ou inams so far asthe collec- 
tion is unauthorised by this declaration—and 
also payment of the difference between the 
claim on Jjerayati first crop in Urlam village 
and theamount due taking the extentof mamul 
wet to be 984 instead of 706 acres the extent 
in Kohagam village being 370 instead of 360 
acres. As to interest, the District Judge 
allowed interest and we do not intend to dis- 
allowit. Interest will be allowed on the sums 
decreed at the rates allowed by the District 
Judge up to the date of decree and at 6 per - 
cent. on the aggregate after the date of decree 
till the date of payment. 

Each party should pay his own costs in 
Appeals Nos. 64 and 65 of 1907. As the me- ` 
morandum of objections in Appeal No. 64 of 
1907 is unnecessary, it must be dismissed but 
as its grounds are identical with thosein 
Appeal No. 65 of 1907, its presentation can- 

(4) 22 M. 100. 6 

(6) 25 M. 548. 

(6) 82 M. 456; 6 M. L. T. 242; 3 Ind. Cas. 430, 
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not have increased the costsof the plaintiff 
and ‘it will be dismissed without costs. Each 
party should bear his own costs in the lower 
Court. g 
ApreaLS Nos 129 anp 134 or 1907. 

These are appeals from the Subordinate 
Judge's decree in Original Suit No. 30 of 
1906. 


The suit was for declaration similar to 


those prayed for in Original Suit No. 19 of 


1905 and refund of water-cess collected for 
Fasli 1314, and our decree should follow 
that in Appeals Nos. 64 and 65 of 19C7. 
There is one question raised which was not 
in Original Suit No. 19 of 1905 and which 
requires separate consideration. It is dealt 
with in the llth and following grounds of 
appeal in Appeal No. 134 of 1907 and in 
the thirteenth and following paragraphs of the 
judgment of the District Judge. I agree with 
the District Judge on the evidence that the 
water was used to irrigate second crops on 
Jands ordinarily irrigated from the Mobagam 
channel, and that the water so used was 
surplus water of the Polaki channel and was 
carried to the Mobagam channel through 
various branch channels, 

T also agree with the District Judge that 
clause (b) of section 1 of Act VII of 1865 
does not apply to the case because the land 
was notirrigated by water flowing from or 
through adjoining land within the meaning 
of that sec!ion nor was it stored in a reservoir 
and thereafter used. But it seems to me 
that clause (a) is applicable: the water is 
used from ariver belonging to the Govern- 
ment, just as much as is any other water used 
from the Polakichannel. The question what 
would be the rights of the parties supposing 
the waters of the Mobagam channel were 
mixed with those of the Polaki channel does 
not arise; whether the irrigation from the 
Mobagam channel is or is not irrigation with 
water supplied from a river belonging to the 
Government: because no water from- the 
Mobagam channel head was used in this case 
and for the purposes of this question the 
Mobagam channel bed formed only a branch 
channel fromthe Polaki channels. I would 
allow the Appeal No. 134 of 1907 on this 
point, and in other respects modify the decree 
in the manner indicated in disposing of the 
Appeals Nos. 64 and 65 of 1907. Each party 
should bear his owm costs in Appeal No. 129, 
and Appeal No. 184 is allowed with costs. 


Each party should bear his own costs in the 
lower Court. 
Appears Nos. 35 AND 36 or 1905. 

Appeals Nos. 85 and 36 of 1905 are appeals 
from the decree of the District Judge in 
Original Suits Nos. 37 and 38 of 1903 by tho 
Lukulam agraharamdars in regard to water- 
cess on second crops grownon wet lands in 
their agraharam. i 

It seems to me clear from Exhibit H 
(which is Exhibit LXXI in Appeal No. 64 
of 1907) that the rates fixed in order to arrive 
ab the quit-rent stated in Exhibit J were 
struck in consideration of the circumstances 
that the lands were generally grown with 
second crops. Ibcannot be doubted, I think, 
thatin arriving ab his rate of Rs. 6 per 
acre the Inwm Deputy Collector relied on 
the fact thas’ even in unfavourable seasons 
the wet lands were twice cultivated. It 
follows that a payment for a second crop 
irrigated, at any rate for a second crop of 
the kind on which water-cess is now levied, 
was included in the amouut on which the 
quit-rent was fixed, anda further charge ou 
that account would be a violation of the 
engagement implied in the grant J. 

Appeals Nos. 35 and 36 of 1905 must be 
allowed and the respective plaintiff in Original 
Suits Nos. 37 and 38 of 1903 given decrees 
declaring that of the lands in their agraharam 
classed as wet lands the extent specified in 
their title-deeds is entitled to irrigation free 
of water-cess for second crops of gingelly, 
green-gram, ragi, d&c., raised thereon after 
the ordinary wet crop with the water of the 
Vamsadhara river through the Lukulam and 
Mobagam geddas (in Appeal No. 35 of 1905) 
and through the Lukulam gedda (in Appeal 
No. 86 of 1905) and a direction to refund 
the amount claimed with interest at 6 per 
cent. from date of levy to date of payment. 

In the lower Court and in the appeals, the 
parties will pay their own costs as the 
agraharamdars fail in their claim for unlimit- 
ed free irrigation. 

APPEAL No, 40 or 1905. 

In Appeal No. 40 of 1905 the Government 
succeeds so far as the declaration is concern- 
ed, but fails as regards the second crop 
charge claimed. Each party may, therefore, 
bear his own costs. 

APPEAL No. 41 or 1905. 

Appeal No. 41 of 1905 is an appeal from 

the decree of the District Judge in Origina] 
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Suit No. 33 of 1903 in so far as it refuses 
. costs to the Government. As I hold that 
Original Suit No. 38 of 1903 ought not to 
-have been dismissed and that each party 
thereto ought to pay his own costs, I think 
this appeal must be dismissed with costs. 
S. A. No. 237 ox 1907. 

Second Appeal No. 237 of 1907 is an appeal 
by the Government from the decree of the 
District Judge in Appeal No. 161 of 1906 on 
his file. Hethere held that the Government 
was not entitled to collect water-cess on the 
second crop raised on their inam lands by 
means of water drawn from the Mobagam 
channel. 

The plaintiffs did not set up any engage- 
ment with the Government or give evidence 
of any such engagement. They rested their 
case on an alleged right to irrigate from the 
Mobagam channel free of water-cess. I am 
of opinion that they have not that right for 
reasons already given: andin the absence of 
any engagement, the Government is entitled 
to levy aseparate charge on second crops. 

The appeal must, therefore, be allowed and 
the suit dismissed with costs throughout. 

Munro, Jf agree. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Crvit Rutz No. 3089 or 1910. 
` September 2, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teuvon. 
INDRA NARAIN MANNA— 
PETITIONER 
"versus 


NUT BEHARY JANA—Opposite Party. 

Attachment of holding before judgment—Surrender 
of holdiny during attachment—Surrender invalid if 
holding transferable—Civil Procedure Code (Act V of 
1908), s. 64. 

In a suitfor money, & holding of the defendant 
was attached before judgment. During the continu- 
ance of the attachment the defendant surrendered 
the holding and the landlord settled it with another 
person. The plaintiff obtained a decree and in execu- 
tion purchased the holding: 

Held, that, if the holding was transferable a 
surrender of it after attachment could not, in 
view ofthe provisions of section 64 ofthe Code of 
1908, affect the position of the decree-holder pur- 
chaser or create in the landlord and his new tenant 
any preferential right. 


Rule against the order of the Munsif of 
Uluberia, dated June 11, 1910. 
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Babu Surendra Nath Guho, for the Peti- 
tioner. 

Baba Nalini Ranjan Chatterjee, for the Op- 
posite Parby. 

Judgment.—We are invited in this 
Rule to set aside an order, which purports to 
have been made under Rule 101 of Order 
XXI of the Code of Civil Procedure, 1908. 
The petitioner before us brought a suit for 
money against two persons, Gopal Chandra 
Mondal and Krishna Chandra Mondal. He 
asserts that on the 8rd April 1908 he got 
an attachment on the disputed property be- 
fore judgment in his suit. On the 29th 
August 1908, a consent decree was made to 
the effect that Rs. 1,005 would be paid ‘by ~ 
the defendant in four instalments and the 
property in dispute attached before judg- 
ment would continue under attachment, till 
the decretal debt had been realised. On the 
27th November 1908, during the continuance 
of the alleged attachment, the judgment- 
debtors, who were defendants in a suit by 
their landlord, consented to a decree by 
which they surrendered the holding in his 
favour. On the 14th April 1909, the land- 
lord settled the land with the present 
opposite party. Shortly after this on the 
21st May 1909, the petitioner before us 
applied for execution of his decree as the 
judgment-debtors had defaulted to make 
payment. He purchased the property at the 
execution sale, and on the 26th October 
1909, obtained delivery of possession through 
the Court. On the 15th November 1909, 
the opposite party, who had obtained settle- 
ment of the landfrom the landlord on the 
l4th April 1909, made an application under 
Rule 100 on the allegation that he had been 
dispossessed. The Court below has held 
that the objector is entitled to be restored 
to possession on the ground that atthe time 
when the delivery of possession was effected 
to the purchaser, the objector was in posses- 
sion. This order has been assailed on the 
ground that itis in contravention of Rule 
102, and that the Court below has not ap- 
preciated the true legai effect of the attach- 
ment before judgment in the suit of the peti- 
tioner. Onbehalf of the opposite party it 
has been argued that Rule 102 has no appli- 
cation and that even if the attachment is 
proved to have been made® the petitioner 
would not be entitled to” be placed in pos- 
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session unless it was proved that the hold- 
ing “in question was transferable. It has 
also been suggested that the case, as it has 
been presented to us, was not made in the 
Court below. lt may be conceded that Rule 
102 has no direct application, as it applies 
only to cases of delivery of possession to 
decree-holders and does not include cases of 
execution purchasers. But it is clear that 
on behalf of the petitioner, documents were 
produced inthe lower Court to show that 
the attachment had been effected and evi- 
dence appears to have been adduced by both 
parties upon the question of the transferability 
of the holding. It is manifest, therefore, that 
the questions now in issue were raised in the 
Court below but they were not appreciated by 
the Court which upon imperfect findings has 
made an order under Rule 101 in favour of 
the opposite party. If the holding was trans- 
ferable, a surrender of it after attachment 
could not, in view of the provisions of sec- 
tion 64 of the Code of 1908, affect the position 
of the petitioner as execution purchaser or 
create in the landlord and his new tenant any 
preferential right. 

The result, therefore, is that this Rule 
must be made absolute and ‘the order of the 
Court below discharged. The case will be 
remitted to that Court in order that it may 
_ find, first, whether an attachment of the dis- 
puted property was effected on the 3rd April 
1908, as asserted by the petitioner, and 
secondly, whether the disputed holding was 
transferable. If both these points are found 
in favour of the petitioner, he will be en- 
titled to succeed. If either point is decided 
against him, he must fail and the opposite 
party will be restored to possession under 
Rule 101. The costs of this Rule will abide 
the result. We assess the hearing fee at two 
gold mohurs, 

The parties will be at liberty to adduceevi- 
dence in the lower Court upon both the points 
indicated above. 

Rule made absolute. 
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CALCUTTA HIGH COURT. 

Crvit RUuLE No. 3903 or 1910. 
September 6, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

RASIK CHANDRA GHOSH—C tatmantr— 
PETITIONER 

versus 
JITENDRA KUMAR GHOSH HAZRA~ 


DECREE-HOLDER--0OPPOSITE PARTY. 

Cluim—Movable property of perishable nature, sale 
of —Subsequent investigation of claim—Claim to stand- 
ing crop—Successful claimant not tobe charged with 
harvesting cosis. Z 

If movable property of a perishable nature is 
attached, and a claim is preferred tho claim may 
be investigated even after the sale of Lhe property 
by the Court. The Court will in such case adopt the 
rule of proportion in awarding damage to the claim- 
ant, -assuming that the value of tho article was 
represented with fair accuracy by the price realised 
at the sale. 

Where standing crops belonging to a claimant are 
unlawfully attached, and extraordinary harvesting 
expenses are incurred due to the employment of 
Court peons to do the work, the burden of tho 
harvesting costs cannot be charged to the account of 
the claimant. 


Rule against the order of the Munsif of 
Howrah, dated April 16, 1910. 

Babu Monmatha Nath Roy, for the Peti- 
tioner. 

Babu Surendra Chandra Sen, for the Oppo- 
site-Party. 

Judgment.—wWe are invited in this 
Rule to consider the legality of an order in a 
claim case under Rule 58 of Order XXI of 
the Code of 1908. The opposite party in 
execution of a decree for arrears of rent 
against their tenant attached the standing 
crops on 10 bighas of land. The attach- 
ment was effected on the 2nd December 
1909. Wight days later, it was reported that 
the crops were fit to be reaped. The decree- 
holder was thereupon directed to deposit 
the costs of reaping. This order of the 
Court was carried out and the Nazir was 
directed to take steps to cut the crops. On 
the 14th December, before the crops had 
been reaped, the petitioner before us preferred 
a claim to the crops standing upon a portion 
of the land about 5 bighas, lz} coltahs in 
area. He alleged that these crops had been 
grown by himself and not by the judgment- 
debtors of the decree-holder, and, consequent- 
ly, could not be seized in execution of tho 
decree. He, therefore, prayed that till his 


‘claim was adjudged, the rerping might he 
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stayed. But his application was rejected. 
He subsequently prayed that after the crops 
were reaped, those claimed by him might be 
stored separately. This application also was 
refused. Subsequently, the crops were reap- 
ed and sold under the direction of the Court 
for Rs. 123. Meanwhile, nearly Rs. 100 
had been paid by the decree-holder as the 
costs of reaping the crops and for incidental 
purposes. The claim was then investigated 
and was allowed. The Court directed that 
as the attached property had been sold and 
converted into money, the claimant could 
“obtain a proportionate share of the net value 
of the crops, that is, of the difference bet- 
ween the price realized at the sale and the 
harvesting costs. The result was that the 
claimant was allowed Rs. 15 only. 

The claimant now invites us to modify this 
order on the ground that as his crops were un- 
lawfully attached at the instance of the 
decree-holder, the burden of the harvesting 
costs cannot be charged to his account. In 
answer to this contention, it has been argued 
on behalf of the decree-holders that the rule 
ought to be discharged on two grounds, first, 
“because at the time when the claim was ac- 

tually investigated, the attached property had 
ceased to exist and consequently the claim 
must be taken to have proved infructu- 
ous, and, secondly, because the claimant is at 
best entitled to the value of the standing 
crops, and there is no evidence to show what 
that value is or even what was the actual 
quantity of crops grown by the claimant. In 
our opinion, the objections, urged -on behalf 
of the decree-holders, are unsubstantial, and 
the order made by the Court belo w for deduc- 
tion of the harvesting charges from the 
amount realized at the sale and for payment 
of a share of the balance to the claimant 
cannot be supported. : 

In so far as the first objection taken on 
behalf of the decree-holders is concerned, it 
is clear that there is no substance init. No 
doubt, Rules 58 and 60 of Order XXI of the 
Code of 1908 speak of claim to attached 
property and the release of property from 

‘attachment, but they do not justify the con- 
clusion that if movable property of a perish- 
able nature has been attached and a claim 
has been preferred thereto, the claim must 


prove nugatory if the decree-holder can only- 


induce the Court to sell the property before 
the claim las been investigated. That the 
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objection taken is entirely groundless be- 
comes obvious from one illustration. If the 
claim had been preferred to the entire crops 
attached and before the determination of the 
claim the crops had been sold, ib could not 
have been reasonably contended that the 
claimant was not entitled to the value of the 


„crops even though his claim was ultimately 


established to be well-founded. There is no 
reason why the same principle should not 
apply when the claim is preferred and estab- 
lished to a portion only of the movable pro- 
perty attached. 

In so far as the second objection urged on 
behalf of the decree-holder is concerned, 
there is apparently more substance init. It 
need not be disputed that the claimant is 
entitled to the value of the crops as standing 
crops and there is no evidence of such valus. 
Tt must not be overlooked, however, that the 
absence of such evidence is in a large measure 
due to the rejection of the application by the 
claimant to the Court below to keep separate 
the crops grown by him. Under these circum- 
stances, the Court below justly adopted the 
rule of proportion and assumed that the 
value of the standing crops was represented 
with fair accuracy by the price realized at 
the sale. We must take it, therefore, that the 
value of the crops grown by the claimant 
upon 5 bighas, 123 cottas of land was Rs. 72. 

The only question which requires consider- 
ation is whether any portion of the harvesting 
costs could be charged on the claimant. -In 
our opinion the order of the Court below is 
not well-founded on principle and cannot 
be supported. The decree-holders, when 
they attached the crops of the claimant, must 
be taken to have done so entirely at their 
own risk. When they proceeded to sell the 
crops inspite of the claim which had been 
preferred, they took the risk of loss likely to 
follow from the course they deliberately pur- 
sued. It is clear that their claim cannot be 
sustained under either section 69 or section 
70 of the Indian Contract Act, not the 
former, because it cannot be urged that 
the whole of the amount sought to be 
charged was legally payable by the claimant, 
and not the latter, because the action of the 
decree-holders was clearly unlawful. No 
doubt, in view of the decision of the Judicial 
Committee in Dakhina Mohan v. Saroda Mchan 
(1), the rule laid down in Viluck Chand v. 

(1) 21 Č, 142; 20 I. A. 163. 
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Soudamini (2), that a person who is in wrongful 
possession is not entitled to recover sums paid 
on account of out-goings, although he may be 
able to use them for the purpose of reducing 
the mesne profits, cannot be treated as a pro- 
position of law of universal application; [see 
also Abdul Wahid v. Shaluka Bibi (3), Goma 
Mahad v. Gokal Das (4)]; but even according 
to the exposition of the law on the subject 
by Lord Watson and Lord Macnaghten in 
Peruvian Guano COo., v. Dreyfus Brothers (5), 
a wrong-doer would not be entitled to any- 
thing more than expenses properly incurred, 
that is, such expenses as the owner himself 
would have to make if the wrong-doer had 
not made them [Doe v. Hare (6), Clarke v. 
Nicholson (7)]. Now in the case before us, 
if the decree-holders had not unlawfully 
seized the crops, the claimant who had grown 
them could have reaped them himself and 
incurred little or no expense. The effect of 
the unauthorised interference of the decree- 
holders has been that, the value of the crops 
has been almost entirely swallowed up by 
the heavy harvesting expenses due to the 
employment of Court peons to do the work, 
Under these circumstances. we cannot justly 
throw the burden of these extraordinary ex- 
penses upon the claimant. 

The result is that this Rule is made ab- 
solute and the order of the lower Court is 
modified in so far as the claimant has been 
made liable for a proportionate share of the 
harvesting charges. The effect of our order 
will be that the decree of the Court below will 
be varied. The claimant will have a decree 
for Rs, 72 with costs both here and in the 
lower Court. We assess the hearing fee in 
this Court at one gold mohur. 


. Rule made absolute. 
(2) 4 C. 566; 3 C. L. R. 456. 

(3) 21 ©. 496; 21 L A. 26. 

(4) 3 B. 74, 

(5) (1892) A. C. 166 at pp. 173, 186; 61 L. J. Oh, 
749; 66 L. T. 586; 7 Asp. M. C. 225. 

(6) 2 C. and M. 145; 4 Tyr. 29; 3 L.J. Wx, 17. 

(7) 1C. M. & R. 724; 6 C. and P. 712; 5 Tyr. 233; 
4 L. J. Ex. 66. 
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CALCUTTA HIGH COURT. 
Civit Rute No. 3635 or 1910, 
September 8, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-nd-Din. 
MANI LAL GUZRATI—Derenpayt- 
PETITIONER 
Versus 


HARENDRA LAL ROY CHOWDHURY— 


PLAINTIFF—OPPOSITE Parry. 

Lstoppel—Acceptance of order of Court and action 
under it on protest—Right of appeal from order, if bar- 
red—Civil Procedure Code (Act V of 1908), 0. VI, R. 17— 
Plaint—Amendment—Prayer for injunction to restrain 
defendant from executing fraudulent decree—Subsequent 
amendment of plaint by alleging that plaintiff's claim 
is preferential to defendant's decree—Amendment, 
whether changes character of suit—Amentdment, order 
of-—Diseretion of Court. 

A. party who has adopted an order of the Court 
and acted under it, cannot, after he has enjoyed a 
benefit under the order, contend that it is valid for 
one purpose and invalid for another. But whero the 
party accepts the order under protest, he is not de- 
barred from appealing against it. 

Tho plaintiff cluimed to have acquired title to the 
disputed property by purchasa at an execution sale 
and alleged that the defendant was about to bring it 
to sale in execution of a fraudulent mortgage decree, 
and, therefore, he prayed that the defendant might 
bo perpetually restrained from proceeding with exe- 
oution of his decree. Subsequently the plaintiff asked 
leave to amend his plaint, and the object of the 
amendment was to show that, apart from the fraud, 


“the mortgage decree of the defendant was not enforce- 


able against the property because the transaction 
under which the plaintiff derived his title gave him 
in law a preferential title to that of the defendant: 

Heid, that the amendment was rightly allowed; 
that it merely enabled the plaintiff to urge an 
alternative ground in support of his claim for 
injanction; that tho plaintiff would have been se- 
viously prejudiced if the amendment had not been - 
allowed, for he could not have asserted this ground 
in another litigation; aud that the effect of tho 
amendment was not to alter tho fundamental charac- 
ter of tho suit and to convert it into another of a 
different and inconsistent character, 

Amendments must not be allowed to prejudice 
the substantial rights of the party in favour of 
whose opponent they are allowod; but observ- 
ing due caution in that regard, the time and 
extent of each amendment are in the judicial discre- 
tion of the Court. 


Rule against the order of the Sub-Judge of 
Hooghly, dated July 21, 1910. 

Babus Mahendra Nath Roy, Biraj Mohan 
Majumdar and Turakeshwar Pal Chowdhury, 
for the Petitioner. 

Dr. Rash Behary Ghosh and Babu Akshoy 
Kumar Banerji, for the Opposite Party. 

Judgment.—We are invited in this 
Rule to discharge an order made by the 
Court below under Rule 17 of Order VI of the 
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Code of 1908, by which a plaintiff has been 
allowed to amend his plaint. The suit was 
commenced on the 7th April 1969, the de- 
fendant filed their written statement on the 
21st May, the issues were framed 4 days later. 
The trial was adjourned from time to time for 
various reasons not material for our present 
purpose. Onthe24th February 1910, the plain- 
tiff applied for leave to amend his plaint. This 
application was refused by the Sub-Judge on 
the ground that if the plaint was allowed to 
be amended, the defendants would find it 
necessary to file a fresh written statement, and 
a new issue would have to be raised. The 
trial commenced on the 19th July 1910, and 
witnesses on behalf of the plaintiff were 
examined on that date as also on the day 
following. On the 20th July, the plaintiff 
applied for the framing of an additional issue. 
On the 21st July, the Sub-Judge held that 
the additional issue could not be framed 
utless the plaint was amended. He, there- 
upon, proceeded to consider whether the plaint 
should be allowed to be amended at that stage, 
that is, practically to review his order of the 
25th February 1910. He came to the con- 
clusion that the plaintiff ought to be granted 
leave to amend the plaint upon payment 
of Rs. 150 as costs to the defendants. The 
costs were paid at once and were received 
by the defendauts under protest. The plain- 
tiff then amended the plaint by the insertion 
of a paragraph in which certain new facts 
were stated. The defendants, who unsuccess- 
fully resisted the application for amendment 
in the Court below, have now assailed the 
order on the ground that the Sub-Judge 
ought not to have allowed the amendment, as 
the effect of it was essentially to change the 
character of the suit. This has been contro- 
verted on behalf of the plaintiff, and we have 
further been invited to discharge the rule 
on the ground that as the defendants ac- 
quiesced in the order of the Court in 
so far as they received the adjournment costs, 
they cannot now be permitted to question 
the propriety of the order. In support of 
this proposition, reliance has been placed upon 
the case of Tinkler v. Hilder (1). 

In so far as the preliminary ground urged 
by the plaintiff is concerned, it has been 
explained on behalf of the defendants that 
they were compelled to accept payment of the 

(1) (1849) 4 Ex Ch. 187;7D.&L. 61; 18 L. J. Ex. 
429; 13 Jur. 684, 2 


` 


costs under order of the Court, and they did 
so under protest. This allegation appears to 
bə well-founded. Consequently the principle 
which underlies the cases of Tinkler v. Hilder 
(1), King v. Simmonds (2), Kennard v. Harris 
(3) and Pearce v. Chaplin (4), cannot be 
properly applied to the present case. That 
principle is that a party, who has adopted an 
order of the Court and acted under it, cannot, 
after he has enjoyed a benefit under the 
order, contend that it is valid for one purpose 
and invalid for another. Here the defen- 
dants had no choice in the matter. The 
order of the Court was so framed as to make 
16 practically obligatory upon them to receive 
the money. If the learned Judge had direct- 
ed the costs to be paid into Court to the. 
credit of the defendants, and they had 
voluntarily withdrawn the sums deposited, 
they might have been debarred from question- 
ing the validity of the order. We must, 
therefore, overrule the preliminary ground 
upon which we are invited to discharge the 
Rule. : : 

In so far as the merits of the order are 
concerned, it is necessary to state that the 
subject-matter of the litigation is an one- 
half share of a property named Gunnuckpota 
and a smaller share of another property to 
both of which the plaintiff claims to have 
acquired title by purchase at a sale in exe- 
cution. In the plaint as originally framed, 
the plaintiff alleged that the defendant in 
execution of a fraudulent decree in a mort- 
gage suit dated the 19th December 1895, and 
made absolute on the 24th March 1908, was 
about to bring the disputed properties to 
sale. He, therefore, prayed that the defen- 
dant might be perpetually restrained from pro- 
ceeding with execution of his decree. The 
object of the amendment is in substance to 
show that, apart from the alleged frand, the 
mortgage decree of the defendant was not 
enforceable against the property in the 
hands of the plaintiff, because the transaction 
under which the plaintiff derived his title gave 
him in law a preferential title to that of 
the defendants. To put the matter in another 
way, whereas in the plaint as originally 
framed the plaintiff sought an injunction on 
the ground that the decree under execution 
was fraudulent, in the plaint as amended he 

(2) 7 Q. B. 289; 14 L. J. Q. B. 248; 9 Jur. 761. 

(3) 2 B. O. 801; 4 D. & R. 272. e 

(4) 9 Q. B. 802; 16 L. J. Q.B. 49. 
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put forward an alternative ground in support 
of thé injunction, namely, that as the result 
of previous litigation upon which the title of 
the plaintiff was founded, the decree was in- 
operative against him. The result of the 
amendment, therefore, has been that the 


_ plaintiff has been enabled to urge an alterna- 


tive ground in support of his claim for injunc- 
tion. Tt is further obvious that if this alter- 
native ground is not put forward in this suit, 
it cannot be asserted in another litigation ; in 
other words, the plaintiff will be debarred 
for ever and seriously prejudiced if the amend- 
. ment is not allowed. The question, therefore, 
arises, whether the order for amendment has 
been properly made under Rule 17 of Order 
VI. 
at any stage of the proceedings an amend- 
ment of the pleadings in such manner, and on 
such terms as may be just, and renders it 
obligatory upon the Court to make all such 
amendments as may be necessary for the pur- 
pose of determining the real question 
in controversy between the parties. Now 
what is the real question in controversy 
between the parties here? Obviously, whe- 
ther the disputed properties are liable 
to be sold in execution of the decree held 
by the defendant. To determine this ques- 
tion, the Court must investigate the true 
character of the antecedent transactions, 
As to one branch of these transactions; 
the plaintiff charges fraud, but he 
asserts in the alternative that apart from 
fraud, the defendants have no enforce- 
able claim against him. It is impossible 
to say that the effect of the amend- 
ment is to convert the suit into another of a 
different and inconsistent character | Raleigh v. 
Goschen (5)!; nor can we say, to use the 


language of Mr. Justice Straight in Hamilton 


v. Land Mortgage Bank (6), that the plaintiff 
coming into Court with one case and hopeless- 
ly failing to prove it, seeks to succeed upon 
another, and that directly in antagonism 
with his primary allegation. It cannot-be 
rightly maintained, as it was put in Kasinath 
v. Sadasiv (7), that by the amendment the 
fundamental character of the suitis altered. 
As was observed by this Court in Ohhayun- 
nessa Bibi v. Kazi Bastrar ‘Rahman (8), 
(5) (1898) 1 Ch. 78 at p. 81; 67 L. J. Ch. 59; 77 L. 
T. 429;-46 W. R. 90. 
(6) 5. A. 456. . 
(7) 20 C. 805. 
(8) 5 Ind, Cas. 532; 87 C, 399; 11 0, L. J. 285, 


That Rule authorizes the Court to allow - 


(10). > 
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no’ comprehensive formula can be framed 


to define precisely the power of a 
Court to allow amendments to be made; 
but this much may he laid down as 


the cardinal rule that the allowance of 
amendments must, in every stage of the case, 
rest with the discretion of the Court. Amend- 
ments must not be allowed to prejudice the 
substantial rights of the party in favour of 
whose opponent the amendment is allowed, 


“but observing due caution in that regard, the 


time and extent of each amendment are in 
the judicial discretion of the Court. As was 
observed by Bramwell, L.J. in Teldesley v. 
Harper (9), leave to amend ought to be grant- 
ed unless the party ‘applying is acting 
mala fide or by his blunder has done some 
injury to his opponent which cannot be com- 
pensated for by costs or otherwise. Whether 
the original omission arose from negligence, 
carelessness or accidental error, the defect 
may be allowed to be remedied, if no injustice 
is done to the other side because in the ex- 
pressive phraseology of Bowen, L. J., “there 
is one panacea which heals every sore in liti- 
gation’ and that is costs.” Cropper v. Smith 


Upon a review of all the circumstances of 
the present litigation, we are of opinion that 
the avplication for leave to amend was im- 
properly’ refused by the Sub-Judge in the 
first instance and was rightly granted ulti- 
mately. The rule must, therefore, be dis- 
charged. As the Sub-Judge, however, alter- 
ed his opinion. we are not prepared to say 
that the application to this Court was un- 
reasonable, and consequently we make no 
order as to costs. 

Rule discharget, 

(9) (1878) 10 Ch. D. 398; 43 L. J. Ch. 495; 39 L. 
T. 552; 27 W. R. 249. 

(10) (1884) 26 Ch. D. 710; 58 L. J. Ch. 891; 51 L. T. 
733; 83 W. R. 60. 





CALCUTTA HIGH. COURT. 
SEGOND CIvIL Arpean No. 1474 or 1908. 
September 8, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
HINGU MIYA alkas ABDUL MAJID 
MIY A—Drrenpant—A PPELLANT 
versus 
HERAMBA CHANDRA CHAKRAVARTI 
—PLAINTIFF—RESPONDENT. 
Evidence Act (I of 1872), s- 34—Accownt books- 
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Entries, how to be proved —Limitation Act (XV of 1877), 
ss. 19, 20—Achknowledgment —Admission should be of 
distinct liability in dispute, not any Liability —Payment 
of interest where debtor liable in respect of sereral 
transactions—Appropriation of interest to several debts. 

Tt is essential in overy case, where reliance is placed 
upon booksof account, to establish that they have 
been regularly kept in the course of business. They 
need not bo written up from moment:to moment, or 
from day to day. 

Deputy Commissioner v. Ram Parshad, 27 C. 118 
(P. C.); 26 I. A. 254; 4 0. W. N. 417, relied upon. 

But it is obvious that if they have been written up 
casually once a week or a fortnight, though they may 
be admitted in evidence, they do not possess the 
same claim to confidence that attaches to books 
entered up from day to day or from hour to hour as 
transactions take place. 

Munchershaw v. New 
referred to. 

The proper procedure to follow is to call the clerk, 
who has kept the accounts or some person competent 
to speak to their genuineness, to prove that the books 
have been regularly kept and that they are generally 
accurate, 

Dwàrka Das v. Jankee Das, 6 M. 1. A. 88 at p. 98, 
followed. 

Where certain azcount books were produced in the 
original Court by the plaintiff, and all that was proved 
was that they were inthe handwriting of his father, 
and the books were not even examined in detail in the 
original Court, and the particular entries upon which 
the plaintiff relied were not selected and exhibited: 

Held, that the entries ought to have been pointed 
out and proved and evidence should also have been 
given in detail as tothe character of the books them- 

selves. 

An acknowledgment under section 19 of the Limit- 
ation Act, 1877, ‘need not be expressed and may be 
left to implication; but it must be anecessary impli- 
cation from the words used that the person 
acknowledging was referring to and admitting the 
distinct liability in dispute and not any liability. 

Gopal Rao y. Hari Lal, 9 Bom. L. R. 950, relied 
upon. 

Therefore where A, who was indebted to B in respect 
of eleven different transactions, wrote a letter to 
the effect that the money of the addrossee 
would be paid: Held, that the terms of the letter 
not being specific enough to indicate whether 
the acknowledgment related to ono or more of these 
transactions, it was not sufficient to save the claim 
in respect of any of them from the bar of limitation. 

Section 29 of the Limitation Act, 1877, did not 
expressly refer to the case of payment ofa sum as 
interest when more than one debt was due from 
debtor to the creditor. 

When there are two debts and payment of interest 
has been made by the debtor without specification, 
. it may save either debt from limitation. 

The amount due as interest from adebtor toa 
creditor in respect of eight different transactions was 
Rs. 807 when a payment of Rs. 200 was made 
towards interest. The sum paid was sufficient to 
discharge the whole of the interest due on the last 
seven debts aniounting to Rs. 175 and there wasa 
balance of Rs. 25 left which might be deemed as part 
payment of interest on the first sum due: 

Held, that the inference was perfectly logitimato 


Dhurumsey, 4 B. 576, 


[1940 


that the payment might reasonably be attributed to all 
the debts which were thus saved from limitatin. 

If the plaint shows the ground of exemption from 
limitation, the requirement of section 50 of the Civil 
Procedure Code of 1882 is satisfied; but-this does not 
preclude the plaintiff from taking another and an 
inconsistent ground to get over the bar of limitation 
if he believes that the latter is the true ground, and 
he is entitled to urge that the suit'is not barred by 
limitation for a reason different from the one assigned 
in the plaint. 


Appeal from the decree of the Second Sub- 
Judge of Barisal, dated March 9, 1908, affirm- 
ing that of the First Munsif of that place, dated 
April 29, 1907. 

Babus Jogesh Chandra Roy and Prokash 
Chandra Majumdar, for the Appellant. 

Babus Dwarka Nath Ohakravarti and Bidhu 
Bhushan Banerjee, for the Respondents. 

Judgment.—thisis an appeal on be- 
half of the defendant in an action commenced 
against him by the plaintiff-respondent, 
for the recovery of Rs. 1.999. The caise for 
the plaintiff is that the defendant, who was 
engaged in contract business under the Dis- 
trict Board of Faridpur found it necessary to 
berrow from his father money from time to 
time upon agreement to pay interest there- 
on atthe rete of 2 percent. per annum. 
According to the plaintiff, the first of the 
sums lent was advanced on the 2nd April 
1902 and the last on the 6th August 1904. 
The plaintiff further alleges that the defen- 
dant made payments on account of principal 
and interest on the 2nd April 1902 and a 
payment on account of interest only on the 
21st September 1903. | According to the 
statement of accounts appended to the plaint, 
a sum of Rs. 1,729-8 would be due from the 


defendant on account of the principal 
and Rs. 1,267-14-9 as interest thereon. 
The plaintiff, however, relinquished out 


of the sum due as interest Rs. 993-6-9 and 
he claimed to recover the balance Rs. 1,999 
from the defendant. In support of that. 
claim the plaintiff relied upon the private 
account book of his father, for the years 
1899 to 1904 which, he alleged, contained 
entries of sums paid out to the defendants. 
He also produced a letter alleged to have 
been written by the defendants on the 26th 
October 1904 to the father of the plaintiff, 
which he asserted contained an acknowledg- 
ment of the debts, sufficient in law to save 
the claim fromthe bar of limitation. In the 
Court of Ist instance the defendant resisted 
the claim mainly on the ground that he had 
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not borrowed any money on the several dates 
allegetl by the plaintiffs, but he conceded 
‘that he had taken loanson other occasions 
which he had duly repaid. He further 
pleaded that the claim, if true, was barred 
by limitation. The Courts below have con- 
currently decreed tho claim in part. They 
have found that the story set up by the de- 
fendant was untrue, and that the sums al- 
leged to have been advanced by the plaintiff 
had been duly paid to the defendant except 
two sums dated the 18th December 1903 
and the 6th August 1904. The Courts be- 
low have also overruled the plea of limitation 
on the ground that the payment made 
on the 21st September 1903 was sufi- 
cient to save the claim from the bar of 
limitation. 

The defendant has now appealed to this 


Court and on his behalf the decree of the 


Subordinate Judge has been assailed sub- 


stantially on two grounds, namely, first, that- 


the account books were not regularly kept 
in the course of business and were conse- 
quently not admissible in evidence, and that 
in any event the specific entries of the sum 
advanced had not been duly proved; and, 
secondly, that the claim was barred by 
limitation. 

In support of the first of these contentions, 
the learned Vakil for the appellant bas placed 
reliance upon section 34 of the Indian 
Evidence Act which provides that entries in 
books of account regularly kept in the course 
of business are relevant whenever they refer 
to a matter into which the Court has to en- 
quire, but such statement shall not alone 
be sufficient evidence to charge any person 
with liability. It has been argued that be- 
forean entry in a book of account can be 
treated as relevant and consequently admis- 
sible in evidence, it must be proved that the 
book has been regularly kept in the course 
of business, andit has been asserted that in 
the case before us, there is no evidence to 
show that the books relied upon were so 
kept. It has also been suggested that there 
is, on the other hand, evidence to show that 
the books were not regularly written. In 
answer to this last argument, the learned 
Vakil for the respondent has contended that 
in order to bring an account book within the 
section, it is not necessary to show that it 


has been written from day to day, as -ruled | 


by the Judicial Committee in the case of 
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Deputy Commissioner v. Rum Parshad (D. 
To determine, whether the objection of the 
appellant is well-founded, itis necessary to 
remember the principle on which the rule 
is based. The reasons for the rule are, 
first, that the habit and system of making 
any such book with regularity ensure their 
accuracy; secondly, that the influence of habit 
prevents casual inaccuracies and counteracts 
the casual temptation to mis-statements: 
thirdly, that as such books record a regular 
process of business transactions, an error is 
almost certain to be detected and rectified, 
fourthly; that in such books mis-statements 
cannot be made except by a systematic and 
comprehensive plan of falsification ; and 
Jifthly, in some cases the writer may make 
the record under a duty to his employer in 
which case there is the additional risk of 
censure from the master if a mistake 1s com- 
mitted. (Wigmore on Evidence sections 15, 
22). As Tindal, ©. J., observes in Poole v. 
Diggs (2), it is easier to state what is truo 
than what is false; the process of invention 
implies trouble; the clerk has no interest to 
make a false entry; if he has any interest it 
is rather to make a true entry; afalse entry 
would be likely to bring him into disgrace 
with hisemployer. To put the matter in 
another way, in the words of Swayne, J., in 
Fannerstim v. Champagne (3), the rule rests 
upon the consideration that the entry was 
within the writer’s business; the writer has 
full knowledge, no motive to falsehood and 
there is the strongest improbability of un- 
truth ; safer sanctions rarely surround the 
testimony of a witness „examined under 
oath. From the point of view of these prin- 
ciples, it is essential, in every case where 
reliance is placed upon booksof account, to 
establish that they have been regularly kept 
in the course of business. It is perfectly 
true that as laid down by their Lordships of 
the Judicial Committee in the case of Deputy 
Commissioner v. Ram Parshad ( 1), they need 
not be written up from moment to moment or 
from day to day. But itis obvious that if 
they have been written up casually once a 
week ora fortnight, though they may be ad- 
mitted in evidence, they do not possess the 
same claim to confidence that attaches 


to books entered up from day to day or from 
(1) 27 C. 118; 26 I. A. 254; 4 0. W. N. 417. 
(2) (1835) 1 Bing. N. C. 649 ; 41 R. R. 646: 1 Scoti. 
600, 1 Hodges 162: 7 Car, & P. 79; 4 L. J. C. P, 196, 
(9) 8 Wallaco 149. 
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hour to hour as transactions take place. 
[Muncher Shaw v. New Dhurumsy (4).] The 
proper procedure to follow, therefore, is, as 
laid down by their Lordships of the Judicial 
Committee in Dwarka Das v. Jankee Das (5), 
to call the clerk who has kept the accounts or 
some person competent to speak to their 
genuineness, to prove that the books have 
been regularly kept and that they are 
generally accurate. But this is not all that 
is necessary; section 34 makes the entries re- 
levant if they are entries in a book of account 
regularly kept in the course of business. It 
is, therefore, not sufficient merely to prove 
the correctness of the book, the entries them- 
selves have to be proved unless indeed the 
necessity for such proof is removed by the 
admission of the opposite party. In the 
case before us, the account books were pro- 
duced in the original Court and all that was 
proved on the side of the plaintiff was that 
the books were in the handwriting of his 
father, Kali Prosanno , Chuckerbutty. The 
books were not even examined in detail in 
the original Court. The particular entries 
upon which the plaintiff relies were not even 
selected and exhibited. In this Court some 
of the entries have not been traced at all. 
Obviously the proceedings in the original 
Court were conducted with considerable 
Jaxity. The particular entries upon which 
_the plaintiff relies ought to have been point- 
ed out and proved; evidence should also have 
been given in detail as to the character of 
the books themselves. We have ourselves 
examined the books closely and we are of opi- 
nion that they require much fuller scrutiny 
than has been applied by the Courts below, 
before the plaintiff canbe permitted to use 
any entries therein in support of his claim. 
It must be remembered further that the 


books purport to be the private acconnt books’ 


of the father of the plaintiff and they ought, 
consequently, to be carefully tested before 
they are used against the defendant. In 
fact when they are used in favour of the 
plaintiff, it must not be overlooked that the 
plaintiff is allowed to use in his own favour 
evidence which be or his  predecessor-in- 
interest has created; the Court must, there- 
fore, feel assured that the books are thorough- 
ly reliable. The first ground taken on 


behalf of theappellant must, consequently,, 


prevail. 


(4) + B. 576. (5) 6 AL T A. 89 at p. 98, 
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In so far asthe second ground urged on 
behalf of the appellant is concerned, it raises 
a question of considerable nicety, the true 
bearing of which does not appear-to have 
been appreciated by either of the Courts. be- 
low. The plaintiif relies upon a letter alleg- 
ed to have been written by the defendant on 
the 26th October 1904 as also upon a pay- 
ment of interest alleged to have been made 
by him on the 21st September 1903, to save 
the case from the bar of limitation. In so 
far as the letter is concerned, the Subordi- 
nate Judge has uot determined the question 
ofits genuineness. In our opinion, even if 
the letter be assumed to be genuine, its terms 
are not sufficiently precise to constitute an 
acknowledgment of liability in respect of the 
right in controversy within the meaning of 
section 19 of the Limitation Act. The letter, 
which is addressed by the defendant to the 
father of the plaintiffs, states that the writer 
had informed Ananda Charan Chakravarti 
that since the overseer had passed the bills, 
the money of the addressee would be paid. 
It will be observed that the defendant, if the 
story of the plaintiff is true, was indebted to 


. his father in respect at least of eleven differ- 


nent transactions; the terms of the letter are 
obviously not specific enough to indicate 
whether the acknowledgment related to one 
or more of-these transactions. No doubt, as 
observed in the casa of Gopal Rao v. Hart 
Lal (6), though an acknowledgment need not 
be expressed and may be left to implication, 
it must be a necessary implication from the 
words used, that the person acknowledging 
was referring to and admitting the distinct 
liability in dispute and notany liability. Test- 
ed in the light of this principle, the letter is 
obviously insufficient to save the claim from 
the bar of limitation. 

In so far as the alleged payment of interest 
is concerned, the question which arises for 
consideration is, whether the payment is 
sufficient to bring the case within section 20 
of the Limitation Act. ‘That section provides 
that where interest ona debt is before ex- 
piration of the prescribed period panid as such 
by a person liable to. pay the debt or by his 
agent duly authorized in this behalf, a fresh 
period of limitation shall be computed from 
the time when the payment was made. This 
section, it will be observed,gdoes not expressly 


refer to the case of payment of asum as in- 
(6) 9 Bom. L. R. 950. 
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terest when more than one debt is due from 
the debtor to the creditor, which is the case 
now before ns.- As we have already stated, 
the defendant borrowed varioussums from the 
father of the plaintiff on difterent occasions. 
The sums advanced were never consolidated 
so as to constitute one debt. Consequently, 
when payment was made of Rs.200 onaccount 
of interest on the 21st September 1903, with- 
out further specification, the question neces- 


sarily arises whether the payment is sufficient. 


to save the claim from the bar cf limitation in 
respect of any or allof the different debts due. 
The learned Vakil for the appellant has con- 
tended that there is no presumption that the 
payment was made on account of one of the 
different debts than of the others; and that, 
consequently, the inference is not permissible 
that any portion ofthe claim is saved from the 
bar of limitation. In support of this proposi- 
tion, reliance has been placed upon the cases of 
Tippetts v. Heane (7): Burn v. Boulton (8) ; 
Mills v. Fowkes (9). Reference has been mado 
- particularly to the second of these cases in 
which it was ruled by Tindal, C. J., that if it 
` has been left in doubt on whichof the accounts 
the payments were made, they would have 
been applied to neither. Now it may be con- 
ceded thatthe payment whether of principal 
or interest must be attributable to the debt 
sued on. Tippets v. Heane (7); Simmsv. Brutton 
(10); In re Founéaine (11). So that when there 
is only one debt between the parties, a pay- 
ment of interest may without further evi- 
dence be referred to that debt. Evans v. Davies 
(12); but where there is more than one debt, 
the plaintiff must make outdistinctly that the 
payment, on which he relies, is applicable to 


the debt sued for. Burkett v. Blanshard (13) : ` 


Hlolme v. Green (14). Now, if the debtor does 
not appropriate at the time of payment, what 
is to happen? He has, no doubt, the first right 
to appropriate provided he does so at thetime 
of the payment; because quicquid solritur, 


(7) 1 ©. M. R. 252; 40 R. R. 549; 4 Tyr. 772; 3 L. J. 
Ex. 281. 

(8) 2 C. B. 476; 69 R, R. 508; 15 L. J. C. P. 97. 

(9) 6 Bing. & C. 455; 50 R. R. 750; 7 Scott 444; 2 
Arn. 62; 8 L. J. C. P. 276; 3 Jur. 406. 

(10) (1850) 5 Exch. 802; 20 L. J. Ex. 41. 

(11) (1909) 2 Ch. 882; 25 T. L. R. 689; 78 L. J. Ch. 
648; 101 L. T. 83; 25 T. L. R. 689. 

(12) (1888) 4 A. & B. 840; 2 I. & W. 15; 6 L. J. K. 
B. 268. ey 

(13) (1848) 3 Exch. 89918 L. J. Ex. 34. 

(14) (1816) 1 Starkies 488, 
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solvitur secundum mowun solrentis. But if he does 
not appropriate,, the creditor has the right to 
appropriate, because gurcguedrecrpitur, recipitur 
secundum modun recipientis- The right to ap- 
propriate thus devolves upon the creditor and 
can be exercised by him at any time before the 
proceedings questioning the debt. The Mecca 
(15); Smith v. Betty (16). Consequently, the 
rule which the learned Vakil forthe appellant 
invited us to adopt, viz., that if there are two 
debts and payment has been made by the 
debtor without specification, it cannot save 
either debt from the bar of limitation, cannot 
be accepted as an inflexible rule of law. 
In fact, there is weighty authority in support 
of the contrary view. Thus in JValker v. 
Butler (17), the creditor had the money due 
from his debtor on seven separate advances 
which aggregated to more than £ 300. The 
debtor made a payment of £ 60 but with- 


‘out specification as to the particular debt 


for which the payment was intended. The 
different accounts had never been balanced or 
ascertained between the creditor and the 
debtor, much less had there been any con- 
solidation. It was ruled that there was 
evidence to go to the jury as to whether the 
payment on account of the debts was suff- 
cient to take the whole out of the statute of 
limitation. Garb, J., declined to assent to the 
doctrine that where there are two debts ex- 
isting and a payment is made, not specifically 
appropriating to either, there is no sufficient 
evidence of a payment on account of 
either of those debts to take it out of the 
statute of limitation. Crompton, J., observed 
that even where the debts are not separate, 
if a payment is shown, it will be a question 
for the jury whether it is not applicable to 
all the debts. The case of Nash v. Hodgson 
(18) is clearly distinguishable. In that case 
A was indebted to B on three promissory- 
notes. Upon application by B, A paid £5 
on account of interest. At the time of this 
payment, two of the notes were barred and 
one was not barred. It was ruled that 
the payment must be attributed as made 
exclusively in respectof the note not barred, 

(15) (1897) A. C. 286; 66 L. J. P. 85; 76 L. T, 579; 
45 W. R. 667. 

(16) (1903) 2 K. B. 317; 72 L. J. K. B. 853; 89 L. 
T. 258 ; 52 W. R. 187. 

(17) (1856) 6 E. and B. 506; 106 R. R. 691; 25 L. 
J. Q- B. 377: 2 Jur. (N. 8.) 687. 


(18) (1855) 6 De. Œ. M. G. 474; 106 R. R. 157; 25 
i J. Ch. 186; 1 Jur. (x, s.) 946, 
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because, as ord OCranworth observ- 
ed, where there are several debts, the 
inference is that the payment should be at- 
tributed to those not barred. See also In 
re Boswell (19) and Friend v. Young (20). 
The question, therefore, arises, whether there 
are any special circumstances in the case be- 
fore us which may help us to determine 
whether the payment of interest was made 
on account of all or any of the debts then 
due. For this purpose we need not examine 
theaccounts before the 2nd April 1902. 
There had been before that four advances of 
the aggregate sum of Rs. 1,125 and interest 
thereon was due to the extent of Rs. 54-9-6. 
On the 2nd April 1902, Rs. 800 was paid 
by the defendant.. The result of this was 
that the whole of the claim for interest was 
satisfied and the defendant continued in- 
debted to the plaintiff for the principal sum 
of Rs. 379-6-6. We state below in a tabular 
form the sums subsequently advanced on the 
different dates and the interest approximately 
due on each sum from the date of its advance 
to the date when Rs. 200 was paid on account 
of interest. 














Interest 
due up to 
Date of advance. Sum 21st Sep- 
advanced. tomber 
1907. 
Rs. a. p| Rs. a. p. 
2nd April 1902 879 6 6 132 0 0 
8rd June 1902 200 0 O 62 0 0 
9th October 1902 iol 100 0 0 22 0 0 
27th November 1902 .. 100 0 O 19 0 0 
17th December 1902... 100 0 O 18 0 0 
24th December 1902... 100 0 OF 18 0 0 
11th January 1903 200 0 OF 34 0 0 
12 August 1903 100 0 O 2 0 0 








It will be observed that the amount due 
as interest when the payment of Rs. 200 was 
made on the 2lst September 1907, was 
Rs. 307; the sum paid was sufficient to dis- 
charge the whole of the interest due on the 
last seven debts amounting to Rs. 175 and 
there was a balance of Rs. 25 left which 
might be deemed as part payment of interest 


on the first sum due. Under these circum- 
(19) (1906) 2 Ch. 359; 75 L. J. Ch. 234; 94 L. T. 
243; 54 W. R. 308 ; 22 T. L. R. 247. 
(20) (1897) 2 Ch. 421 ; 66 L. J. Cb. 737; 77 L. T 
50; 46 W. R. 139, 
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stances, the inference is perfectly legitimate 
that the payment may reasonably be attri- 
buted to all the debts. In this view, no por- 
tion of the claim would be barred by limib- 
ation. The learned Vakil for the appellant, 
however, has strenuously contended that as 
under section 50 of the Civil Procedure Code 
of 1882, the plaintiff had stated in his plaint 
how he proposed to save his claim from the 
bar of limitation, he could not be now allowed 
to rely upon an altogether different circum- 
stance as sufficient for his purpose. In sup- 
port of this proposition. he has placed reliance 
upon the case of Jogeshwar Roy v. Rai Narain 
Mitter (21). That decision, however, as ex- 
plained in the cases of Raghu Nath v. Syed 
Samad Shah (22), Yakub Ibrahim v. Bat 
Rahimat Bai (23) and Nistarini v. Chandi 
Dasi (24), does not lay down any inflexible 
rule of law. Ifthe plaint shows the ground 
of exemption, the requirement of the Code 
is satisfied, but this does not preclude the 
plaintiff from taking another and an inconsis- 
tent ground to get over the bar of limitation 
if he believes that the latter is the true ground. 
Consequently, in the case before us the plain- 
tiff-respondent is entitled to urge that the 
suit is not barred by limitation for a reason 
different from the one assigned in the plaint. 
The second ground upon which the decree 


` of the Subordinate Judge is assailed, cannot 


consequently, be supported. 

The result, therefore, is that this appeal 
must be allowed, the decree of the Subordi- 
nate Judge reversed and the caso remitted to 
him inorder that he may re-examine the 
question, whether the plaintiff- has proved 
the advances alleged by him. The Subordi- 
nate Judge will direct the Court of first in- 
stance to take such evidenceas may be adduced 
by the plaintiff in support of the account books 
to prove their character and the specific en- 
tries upon which herelies. The defendant 
wiil be allowed opportunity to adduce rebut- 
ting evidence. When the additional evidence 
is received by the Subordinate Judge, he will 
consider the case on the merits. Itisto be 
noted, however, that the matter is not to be 
re-opened in so faras the two sums alleged to 
have been advanced on the 18th December 
1903, and 6th August 1904, are concerned. 

(21) 31 C. 195; 8 ©. W. N. 168. 
(22) 12 C. W. N. 617; 7 C. L. l 560. 
(23) 10 Bom. L. R. 346. | 

(24) B. A. No. 466 of 1903, 
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This part of the case has been concurrently 
dismigsed by the Courts below and us plain- 
tiff has not filed any cross-appeal, the truth 
or otherwise of these alleged payments cannot 
be re-investigated. The costs of this appeal 
will abide the result. 


Appeal allowed. 


CALCUTTA HIGH COURT. 

Crvie Rute No. 8094 or 1910. 
August 4, 1910. 
Present:—Mr. Justice Mookerjee ana 
Mr. Justice Sharf-ud- Din. 
CHARU CHANDRA DUTT—Puaintirs— 
PETITIONER 
versus 


SARAT CHANDRA SINGH—Derenpant— 


Orposits Party. 

7 Civil Procedure Code (Act V of 1908), O.I, R. 10, 
Sub-R. (1)—Parties, addition of—Suit instituted 
through bona fide mistake in law—Endowment held 
invalid by first Court—Suit for account by heir against 
executor—Endowment held valid by appellate Court— 
Petition by shebaits for being added as parties to 
account surt—Shebaits to beadded as plaintif’s—Inter- 
locutory order —Revision, 

Order I, Rule 10, sub-rule (1) of the Civil Procednre 
Code contemplates cases in which a suit is brought 
bya plaintiff who subsequently discovers that he 
cannot get the full relief he seeks without the joinder 
of some other persons as co-plaintiffs, or where it is 
found that some other person and not the original 
plaintiff is entitled to, the relief claimed. In the 
former contingency a new party has to be added, and 
in the latter, a new party has to be substituted. 

Bona fide mistake within the meaning of the sub- 
rule may be one of fact or in law. Where tho Court 
of first instance takes one view of the law and tho 
Court of Appeal takes a contrary view, that in itself 
is sufficient evidence of bona fide mistake. 
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Hughes v. The Pump House Hotel Co. Ld., (1902) 2 . 


K. B. 485; 87 L. T. 359; 50 W. R. 677, relied upon. 


One Suresh Chandra dedicated.by his Will a portion 
of his properties to an idol to be established by his 
executor Satish, who took out probate and continued 
in charge of the estate till his death. Shortly after, 
one of the five grandsons of the testator (who would 
have been entitled to succeed in the event of an 
intestacy) brought a suit for construction of the Will, 
making the other grandsons of the testator as also 
the heir of the executor and one Charu, whohad been 
appointed by the Will as a shebait of the proposed 
jdol as defendants. The first Court held that tho 
endowment was invalid. Charu appealed against 
the decision. Meanwhile threo ofthe grandsons of 
the testator brought a suit for accounts against the 
heirs of the executor and for three-fifth share of the 
estate. The other two grandsons were made defen- 
dants. After that, Charu’s appeal succeeded, the 
endowment was ‘held good, and the suitfor con- 
struction of the Will was withdrawn. Then Charu 
and one of the three grandsons took out Letters of 


67 


Administration and applied inthe suit for accounts 
praying that they might be substituted or added as 
parties to the suit and that leave might be granted to 
them to amend the plaint ‘and that two of the three 
original plaintiffs might either be removed from tho 
suit or transferred to the category of defendants: 

Held, that the suit for account, when it was coni- 
menced, was properly instituted,*that subsequently it 
having been found that the endowment was good, 
the two shebaits who took oat Letters of Administration 
ought to have been made parties to the account suit, 
aud the other two original plaintiffs made defendants. 

It is within the powers of the High Court to 
interfero with interlocutory ordors if the Court is 
satisfied that such interference is needed in the 
interests of justice. 

Gobinda Mohan Das v. Kunja Behary Dus, 10 O.L. 
J. 407; 4 Ind. Cas. 364, Amjad Ali v. Ali Hussen, 6 
Tnd. Cas. 574 and Ramrup Das v. Mohunt Shirjram, 7 
Tnd. Cas. 92; 12 C. L. J. 211; 140. W. N. 982, relied 
upon. 


Rule against the order of the Sub-Judge of 
24-Pergannahs, dated June 27, 1910. 

Babu Khetra Mohan Sen, for the Petitioner. 

Babus Jogesh Chandra Roy, Shorosht Charan 
Mitra and Nares Ohandra Sinha, for the 
Opposite Party. 

Judgment.—wWe are invited in this 
rule to set aside an order by which ihe Court 
below has refused to allow the petitioners to 
intervene in a suit for accounts against the 
representatives of the executor to the estate 
of one Suresh Chandra Gangoli. Suresh 
Chandra Gangoli died on the 29th January 
1907. Before his death, he had made a 
testamentary disposition of his properties, the 
effect of which was to dedicate a considerable 
portion of his estate for the benefit of an idol 
to be established after his death. He ap- 
pointed Kumar Satish Chandra Singh an 
executor of this Will. At the time of his 
death he left five grandsons by daughters, 
who would have been entitled to succeed in 
the eveni of an intestacy. Ib appears that 
the executor obtained probate of the Will 
and continued in charge of the estate till his 
death which took place on the 30th January 
1908. Shortly after, one of the grandsons 
of the testator, by name Keshab Chandra 
Mukerjee, instituted a suit for construction 
of his Will, for declaration that the endow- 
ment created thereby was invalid and in- 
operative in law and for incidental reliefs. 
Amongst the parties to this suit, were the 
other grandsons of the testator as also the 
heir of the executor, and one Charu Chander 
Dutt, who had been appointed by the Will a 
shebatt of the proposed endowment. On the 
5th September 1903, the Subordinate Judge 
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decreed the suit and held that the endow- 
ment was inoperative, ivasmuch as the 
image of the idol was notin existence ab the 
time of the death of the testator. Charu 
Chandra Dutt alone appealed to this Court 
on the ground that the Subordinate Judge 
had taken an erroneous view of the legality 
of the previsions of the Will. Shortly after 
this, it was held by a Full Bench of this 
Court in the case of Bhupati Nath Smriti- 
tirthov. Ram Lal (1), that a valid endow- 
ment could be created in favour of an idol, 
even though the image was notin existence 
at the deuth of the testator. Consequently, 
when the appeal of Charn Chandra came 
to be heard-on-the 25th February 1910, the 
plaintiff-respondent asked for leave to with- 
draw the snit. No other course was possible 
for him, because the ground, upon which the 
suit had been instituted, had been completely 
negatived by the subsequent decision of the 
Full Bench. eave was granted and the 
suit was withdrawn. Meanwhile, on the 4th 
October 1909, that is, after the decision of the 
original Court in the suit for construction 
of the Will and declaration of the invalidity 
of the endowment and during the pendeney 
of the appeal against that decision, three 
of the grandsons of Suresh Chandra, namely, 
Khetra Pada, Mritunjoy and Gopal Lal insti- 
tuted, in the Court of the Subordinate, Judge, 
a suit for accounts against the representatives- 
tu-interest of the executor, Kumar Satish 
Chandra Singh. This action had been com- 
menced by the plaintiff on the assumption 
that the decision of the Subordinate Judge 
was correct, that the dedication was inopera- 
tive, and that they were entitled to three- 
fifth share of the estate of Suresh Chandra, as 
upon an intestacy. The other grandsons were 
made defendants in the suit. Consequently, 
the suit when it was commenced was properly 
instituted by three of the five persons en- 
titled to the estate of Suresh Chandra. After 
the suit was withdrawn on the 25th February 
1910, one of the grandsons, Khetar Pada, and 
Charu Chandra Dutt, one of the shebaits 
under the Will, made an application to the 
District Judge for Letters of Administration 
to the estate of Suresh Chandra, on the 
ground that the estate had not been com- 
pletely administered by the executor Kumar 
Satish Chandra Singh. This application was 


granted on the 3rd May 1910. We may 
(1) 8 Ind. Cas. 642; 37 C, 128; 10 C. L. J. 355; 140. 
W. N. 18, 
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observe here that the order of the District 
Judge is not quite intelligible. Khetra Pada 
was an infant and the application for Letters 
of Administration, in so far as he was con- 
cerned, appears to have been made by his 
father, Radhuka Nath Mukerjee. The learned 
Judge overlooked the provisions of section 13 
of the Probate and Administration Act which 
lays down that Letters of Administration 
cannot be granted to any person who is a 
minor or is of unsound mind. The order 
of the Judge, however, is possibly capable 
of the interpretation that he granted the 
Letters of Administration to Charu Chandra 
Dutt and the father of Khetra Pada Mukerjee, 
the grant in favour of the latter to continue 
only during the minority of his son Khetra | 
Pada. But we are not concerned now with 
the precise effect of the order of the District 
Judge; let us assume that the District Judge 
granted Letters of Administration’ to Charu 
Chandra Dutt and Khetra Pada Mukerjee. 
On the 12th May 1910, two applications were 
presented in the account suit, one by Charu 
Chandra Dutt and the other by Khetra Pada. 
The petitioners prayed that they might be 
substituted or added as parties to the suit, 
that leave might be granted to them to amend 
the plaint and that two of the three original 
plaintiffs Mritunjoy and Gopal might either 
be removed from the suit or transferred to the 
category of defendants. The Subordinate Judge 
rejected these applications on the 27th June 
1910, and we are now invited to consider 
the propriety of his order. We may state 
at once that the learned Judge appears to 
have taken a very narrow and restricted 
view of his powers and duties in this matter. 
He held that as there had been no devolu- 
tion or assignment of interest daring the 
pendency of the suit, no question of substitu- 
tion or addition of names could possibly 
arise. He also held that if the applications 
were granted, the nature of the suit would 
be altered, and concluded that on this ground 
alone they must be refused. In our opinion, 
the view taken by the Subordinate Judge is 
erroneous and cannot possibly-be supported. 

In so far as one of the petitioners, Khetra 
Pada, was concerned, it may be observed that 
he was one of the original plaintiffs in the 
suit; in so far, however, as the other peti- 
tioner Charu Chander Dutt was concerned 
in case his application was granted, the result 
would be the addition of a new party as 
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plaintif in the suit. But both these cases 
are Completely covered by Order J, Rule 10 
sub-rule (1) of the Code of Civil Procedure 
of 1908. That rule provides that where a 
suit has been instituted in the name of a 
wrong person as plaintiff or it is doubtful 
whether it has been instiluted in the name 
of the right plaintiff, the Court may, at any 
stage ofthe suit, if satisfied that the suit 
has been instituted through bona fide mistake 
and that it is necessary for the determination 
of the real matter in dispute so to do, order 
any other person to be substituted or added 
as plaiptiff upon such terms as the Court 
thinks just. This rule corresponds to Rule 2 
of Order XVI ofthe rules of the Supreme 
Court in England, and it has been uniformly 
held there that this rule contemplates cases 
in which a suit is brought by a plaintiff who 
subsequently discovers that he cannot get 
the full relief he seeks without the joinder 
of some other persons as co-plaintiffs, or 
where it is found that some other person 
and not the original plaintiff is entitled to 
the relief claimed. In the former contin- 
gency anew party has to be added, and in 
the latter a new party has to be substituted. 
No doubt, the rule is applicable only to cases 
where it is established that the suit has been 
improperly instituted through a bona fide 
mistake; but such mistake may obviously be 
one of fact or in law. If any authority is 
needed for this proposition, reference may 
be made to the cases of Duckett v. Gover (2) 
and Hughes v. The Pump House Hotel Co.. Ld., 
(3). In the latter case, it was pointed out 
that where the Court of first instance takes 
one view of the law and the Court of appeal 
takes a contrary view, that in itself is suffi- 
cient evidence of bona fide mistake. In the 
case before us, the Subordinate Judge in the 
suit for construction of the Will of Suresh 
Chandra Gangoli held that the dedication 
was inoperative in law and that conse- 
quently his grandsons were entitled to his 
whole estate. That view was subsequently 
negatived by a Full Bench of this Court 
which overruled a series of decisions 
in which a contrary view had been taken. 
It is obvious that when the plaintiffs insti- 
tuted the suit for accounts on the 4th Angust 
1909, they based their claim on the decision 


of the Subordinate Judge which was sup- 
(2) 6 Ch. D. 82; #6 L. J. Ch. 407; 25 W. R. 554. 
(3) (1902) 2 K. B. 485; 87 D. T. 359; 50 W. R. 677. 
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ported by a series of decisions of this Court. 
Subsequently, they found that this position 
was no longer tenable, that the dedication 
was valid in law and that one of the original 
plaintiffs was entitled to maintain the suit, 
not in his character as a person interested in 
the estate of Suresh Chandra Gangoli, but 
as a person who had obtained Letters of 
Administration as a joint shebait of the idol 
to be established under the direction in tke 
Will of the testator. The other applicant, 
Charu Chandra Dutt, who had defended the 
suit for construction of the Will and had 
secured its withdrawal in tLis Court, had 
also obtained Letters of Administration as one 
of the shebaits. What possible objection can 
there be to the addition of these two persons 
as parties to the suit? Tiven assuming that 
a question of limitation could arise upon 
addition or substitution ofa plaintiff under 
such circumstances, Ravji v. Mahadev (4), it 
is conceded that no question of limitation 
can arise here, because the executor, against 
whose representatives accounts are sought, 
died on the 30th June 1908, and the appli- 
cations for addition or substitution of the 
petitioners as parties to the suit were made 
on the 12th May 1910. The learned Vakil 
for the defendant opposite party has, how- 
ever, confessed with cynical frankness that 
if the applications of the petitioners are 
refused, he proposes to have the suit dismiss- 
ed on the ground that in the events which 
have happened, the original plaintiffs are not 
entitled to proceed with the suit, and to 
leave it open to the petitioners to institute a 
fresh suit for accounts against the represen- 
tafives of the executor. A Court of jastice, 
however, will not encourage such wasteful 
litigation. In our opinion, there can be no 
doubt that the order for substitution ought 
to have been made by the Subordinate Judge. 
The view we take is supported by the cases 
of Gopal Dass Agarwal v, Budree Dass Sureka 
(5) and Seshamma v. Chennappa (G). But the 
learned Vakil for the opposite party has 
contended that an application of this cha- 
racter ought not to be granted if it is estab- 
lished that the original plaintiffs had no 
cause of action at the time when the suit 
was instituted. He has no’ referred us to 
any authority in support of this view, although 
his contention is, perhaps, to some extent 

(4) 22 B. 672. i 


(5) 33 C. 657; 10 ©. W. N. 662. (6) 20 M. 467, 
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supported by the decision of the Bombay 
High Court in the cases of Bhanu Tukaram 
Shet v. Kashi Nath Pand Shet (7) and Sayad 
Abdul Hak v. Gulam Jilani (&). The contrary 
view, in our opinion, is obviously well-founded 
on principle and is amply supported, not 
only by the cases to which reference has been 
made but also by the decision in Chander 
Coomer Roy v. Gocool Chunder Bhuttacharjee(9), 
as also by the recent decision of the Madras 
High Court in the case of Krishna Bat v. The 
Cokala and Government Agent, Tanjore (10). 
The learned Vakil for the defendant has also 
argued that the case of an administrator 
stands on a different footing from that of an 
executor, that the title of an administrator 
does not relate back to any period antecedent 
to the grant of administration, that in this 
view the petitioners had no right of suit 
when the action was commenced, and that 
consequently they cannot be appropriately 
added or substituted as parties plaintiffs in 
the pending suit. There is some apparent 
force in this contention [see Wankford v. 
Wankjord (11)], where it was ruled that an 
administrator is not entitled to institute an 
action before he has obtained Letters of Ad- 
ministration. See also Phillips v. Hartley(12); 
Tallersal v. Ashworth (13). See, however, 
Daniell on Chancery Practice 352. But it 
must be remembered, as pointed out by Baron 
Parke in Morgan v. Thomas (14), that this 
principle has its limitations; although an 
act done by a party, who afterwards becomes 
administrator, to the prejudice of the estate, 
is not made good by subsequent adminis- 
tration, yet if the act is for the benefit of the 
estate; the order relates back, so that by 
virtue of the appointment the administrator 
is able to recover against such persons as have 
interfered with the estate and thereby to 
prevent it from being prejudiced and despoiled. 
[Tharpe v. Stallwood (15); Foster v. Bates(16); 
Searson v. Robinson (17); Williams on Execu- 


(7) 20 B. 537. 

(8) 20 B. 677. 

(9) 6 C. 370. 

(10) 30 M. 419; 2 M. L. T. 447, 

(11) (1700) 1 Salkeld 301. 

(12) (1827) 30. & P. 121, 

(18) (1903) 1 Annual Practice 110 at pp. 139, 177. 

(14) (1883) 8 Ex. Ch. 307; 22 L. J. Ex. 152; 17 Jur. 
283. 

(15) 5M. & G. 760; 63 R. R. 474;1D. & L. 246 
Scott (N. R.) 715; 12 L. J. P. O. 241; 7 Jur. 492. 

(16) (1843) 12 M. & W. 233; 67 R. R. 311. 

(17) (1861) 2 P. & P. 351, 
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tor 10th Edition, Vol. I page 469]. In the 
case before us, it is not open to the represen- 
tatives of the original executor to contend 
that the petitioners are not entitled to claim 
an account from them merely because they 
were not appointed administrators till the 
3rd May 1910, Upon their appointment as 
administrators on that date, they became 
clothed witz the right to take the accounts 
of the executor who was apparently in charge 
of the estate till his death on the 30th Janu- 
ary 1608. [Baroda Prosad v. Gajendra Nath 
(18)]. We, therefore, feel no doubt as to the 
propriety of the order we are about to make 
in this case. 

The learned Vakil for the opposite party 
has finally urged that it is not competent to 
this Court to interfere with the order of the 
Court below, in the exercise of either its 
revisional jurisdiction or its powers of superin- 
tendence under the Charter Act. He has 
contended that the order now assailed is an 
interlocutory order and that, consequently, 
the Court is powerless to set matters right, 
though fully satisfied that the order is wholly 
unjust and erroneous. We do not feel pressed 
by this argument which is invariably the 
last resort of a litigant when convinced that 
the order he has obtained from the Court 
below is contrary to law and cannot be 
defended on the merits. 

The decisions in Judooputtee Chatterjee v. 
Chunder Kant Bhittacharjee (19); Khettramond 
v. Shyama Churn (20); Dwarka Nath Sen v. 
Kisoit Lal Gossami (21); Promoatha Nath ~v. 
Rakhal Das (22); Basli Bibi v. Hanif-ud-din 
(23) and Golab Jan v. Bhola Nath Manik (24) 
show that this Court may -interfere in cases 
of this description, if otherwise grave and 
irreparable injury will be done to one of the 
litigants. These six cases deal with the 
question of addition of parties to pending 
suits; in five cases, the Subordinate Court 
had erroneously refused to add the peti- 
tioner as a party; in another case, the 
Court below had erroneously made an order 
of the contrary description and thus brought 
on the record a person who was not entitled 
to be made a party to the suit; in every 

(18) 1 Ind. Cas. 289; 90. L. J. 388 at p. 404. 

(19) 9 W. R. 309. 

(20) 21 C. 539. 

(21) 11 C. L. J. 426; 6 Ind. Cas. 549. 

(£2) 110. L. J. 420; 6 Ina. Cas. 546. 

(23) 6 Ind. Cas. 570; 12 C. I}. J. 967. 

(24) 7 Ind. Cas. 481. 
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instance, the order of the Court below was 
disch@rged. A reference again to the cases of 
Gobinda Mohan Das v. Kunja Behary Das (25); 
Amjad Ali v. Ali Husain (26) and Ram Rup 
Das v. Mohunt Shiri Ram (27) will show 
that ibis within the powers of this Court 
to interfere with interlocutory orders if the 
Court is satisfied that such interference is 
needed in the interests of justice. In the 
case before us, as we have already pointed 
out, the petitioners, as administrators appoint- 
ed by a Court of competent jurisdiction to 
the estate of Suresh Chandra Gangoli, are 
entitled to take accounts from the represen- 
tatives of the original executor. Indeed the 
decision of this Court in the case of Baroda 
Prosad Banerjee v. Gajendra Nath Banerjee 
(18) shows conclusively that itis their duty 
to do so and that in the event of their failure 
to takə such accounts from the represen- 
tatives of the origihal executor, they are 
themselves liable to render accounts. There 
can be no question, therefore, that they ought 
to be added as parties to the suit. 

The result is that this rule is made abso- 
lute, the order of the Court below is dis- 
charged, and the two petitioners are added 
as plaintiffs in the account suit. The other 
plaintiffs, Mritunjoy and Gopal, will be re- 
moved from the category of plaintiffs and 
made defendants in the suit, which will, 
therefore, procecd, as-re-constituted, at the in- 
stance of the present petitioners. The petition- 
ers will have liberty to amend the plaint and 
the defendants will also be allowed oppor- 
tunity to file fresh written statements. 

The costs of this rule will be costs in the 
suit. We assess the hearing fee at three 
gold mohurs. 
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(25) 10 ©. L. J. 407; 4 Ind. Cas. 364. 
(26) 6 Ind. Cas. 574. 
(27) 7 Ind. Cas. 92; 12 C. L. J. 211; 14.0, W. N. 932. 
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CALCUTTA HIGH COURT. 
Resunar Cryin APPRALS Nos. 276 anp 293 
or 1909. 

September 5, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teuron. 
DIGAMBAR DAS—Puarntire IN No. 276 
AND DEFENDANT IN No, 293—-AppELLANT 
versus 
NISHIBALA DEBI—Derenpant IN 
No. 276 AND PLAINTIFE in No. 293-— 

. RESPONDENT. 

Vendor and purchaser—ortgage for balance of 
consideration—Inability of vendor to put purchaser in 
possession of entire property —Reduction of consideration 
for mortgage pro tanto—Claim to portion of property 
sold, by third party —Power of purchaser to compromise 
with claimant —Whether vendor bound by compromise— 
Clause in conveyance that if damage was sustained for 


any other cause, vendor would not be responsible, 
whether sufficient to relieve vendor's Liability under s. 55 


sub-s. (2), Transfer of Property Act—Transfer of Pro-: 


perty Act (IV of 1882), s. 55 sub-s. (2)—Purchaser’s 
claim for expenses of litigation with successful claimant. 

Where a purchaser takes a conveyance and being 
unable to pay the whole of the consideration in 
cash, executes a mortgage security for the unpaid 
balance, and it subsequently transpires that the pur- 
chaser is entitled to a deduction from the price settled 
because the ventlor ig unable to transfer what he 
had agreed to sell, the consideration for the mortgage 
will also be reduced pro tanto. 

A purchaser may well compromise or refer to 
arbitration any adverse claim made upon him, which 
would be covered by the vendor’s covenant of title, 
without giving notice to the vendor of the claim on 
the proceedings, and he will bo entitled to recover 
under the covenants the amount paid or awarded to 
be paid by him as compensation and costs to the 
claimant. 

Great Western Ry, Co. v. Fisher, (1906) 1 Ch. 816; 
741. J. Ch. 241; 92 L. T. 104; 53 W. R. 297, referred 
to. 

The only qualification to the rule is thatif the 
vendor has no notice of the claim and of the intention 
to compromise it, he would be at liberty to prove in 
defence that the claim was unfounded either wholly 
or partially or that he could have made better terms 
than the purchaser, or that the purchaser mado an 
improvident bargain, and in these respects he would 
have to bearthe burden of proof. His position is 
worse if with notice of the claim he declines or fails 
to remove or contest it himself. He cannot then 
even allege any such ground of defence. 

Smith v. Compton, 3 B. and Ad. 407, referred to. 

Therefore, where the vendor was a party to the 
suit and quietly acquiesced in the adverse decision 
by the original Court, he cannot successfully turn 
round and contend thatthe compromise, which took 
place between the claimant and the purchaser in his 
presence in the appellate Court and without any 
protest on his part, was improvident. 

In a conveyance, the vendor deciared that he had 
not made any gift etc. of the property and that if on 
account of any such encumbrance any damage wag 
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sustained hy the purchaser, the vendor would indem- 
nify him. This was followed by a clause that if damage 
was sustained from any other cause the vendor 
would not be responsible therefor: 

Held, that this clause was not comprehensive enough 
to negative the liability of the vendor, which he may 
incur, by reason of the breach of the covenant im- 
plied, under section 53 sub-section (2) of the Transfer 
of Property Act, to the effect that the seller must be 
deemed to have contracted with the buyer that tho 
interest he professed to transfer subsisted and that 
he had power to transfer she samc. 

When reliunce is placed upon an express contract 
“to exclude tho operation of the statute, the contract 
to be binding mast be expressed in plain and 
unambiguous language; if the vendor uses expressions 
reasonably capable of misconstruction or if he uses 
ambiguous words, the purchaser may generally 
construe them in the manner most advantageous to 
himself. 

. Seaton v. Mapp, 2 Collyer, 556, at p. 562, relied upon. 

Where an action is brought egainsé the purchaser 
by a person with superior title, and the former 
compromises by paying money, he is entitled in an 
action upon the covenant for title to recover ‘the 
whole sum so paid and his costs, from the vendor. 

But this principle is inapplicable to the case 
where the litigation expenses he incurred were 
caused in a large measure by the exaggerated claim 
of the person with superior title, for which his 
yendor was in no way responsible, and he volun- 
tarily gave up costs which in the event of ulti- 
mate success ho might have been awarded, and 
he had realized a substantial amount as profits 
from the portion of the property which he obtained 
from his vendor though he finally lost it. In such 
a case, there will be no failure of justice if the 
Court refuses to allow him any damages in tho 
shape of litigation expenses against the vendor. 

Appeals from the decrees of the third 
Sub-Judge of 24 Pergannahs, dated February 
27, 1909. - 

Babrs Provash Chunder Mitter and Susil 
Madhab Mallik, for the Appellant. 

Babu Brojo Lal Chakravartt, for the Re- 
spondent, 

Judgment.— These appeals arise out 
of two cross suits 
appellant Digambar Das is the plaintiff and 
in the other the defendant. The events 
antecedent to these two litigations, in so 
far as they are material for our present pur- 
poses, liein a narrow compass ‘and may 
be briefly narrated. One Ohindra Bhusan 
Chatterjee, father of the respondent, Nishi 
Bala Debi, was the owner of a reclaimed 
property in the Sunderbuns called Sham- 
nuggar or Lakhipur or Lakhimonee in these 
proceedings. He had a Zemindary right 
in a l/Sth share and a putni right in 
the remaining 4/5th share under certain 
persons called the Dutts. On the 13th 
March 1898, Ohindra Bhusan entered into 
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an agreement with Digambar to transfer his 
interest in the property to the lattêr for 
a consideration of Rs. 18,500 ont of which 
Rs. 5,000 was paid down as earnest money. 
On the 7th April 1898, Ohindra executed 
the conveyance and it is the common case 
of both parties that another instalment 
of Rs. 3,132 was paid at this time. For 
the balance of the consideration, the pur- 
chaser executed a mortgage in favour of 
the vendor and as the total- amount of 
the cunsideration had been fixed at Rs. 18,500, 
the mortgage was created for the balance 
calculated to be due namely Rs. 10,369. 
Payments were made on account of this 
mortgage from time to time till only Rs. 2,600 
remained due on the 5th April 1900. 
Meanwhile on the 2nd April 1£98, one Ram 
Narain Patra had instituted a suit against 
Ohindra for recovery of possession of 500 
bighas of land which he alleged were in- 
cluded within a neighbouring chuk held 
by him but had been unlawfully seized. 
by Ohindra. On the 3rd June, Ohindyra filed 
his written statement in which he staled 
inter alia that the property had been trans- 
ferred by him to Digambar Das. This 
written statement of Ohindra proves beyond 
all controversy that the land then in dispute 
was claimed by Ohindra as included within 
his property which he had transferred to 
Digambar ; in fact this written statement 
completely negatives the suggestion made 
in this Court by the represéntative of 
Ohindra that the disputed land had not 
been transferred by him to Digambar but 
had been unlawfully ‘seized by the latter 
at his own risk and upon his own respon- 
sibility. The effect of the written statement 
of Ohindra was that Digambar was added 
as a party to the suit on the 6th June 1£98. 
During the pendency of that litigation, 
Obindra died and on the 14th September 
1899 his widow, Jibantara, was brought on 
the record as his legal representative. 
On the 12th December 1909, the snit of 
Pattra was dismissed on the ground that he 
had no interest in the property and his 
grandfather was the person beneficially 
interested. Ram Narain Pattra thereupon took 
a deed of gift from his grandfather and on 
the 19th March 1901 commenced a fresh 
suit against Jibantara and Digambar. He 
prayed for recovery of posession of 500 
bighas of land and for mesne profits from 
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of possession. A Commissioner was appointed 
to demarcate the boundaries between the 
two properties claimed respectively by the 
plaintiff and the defendant. His report was 
to the effect that out of 509 bzghas in 
dispute about 133 bighas belonged to the 
then plaintif Ram Narain. The Subordinate 
Judge, however, decreed the claim in full 
and made the defendants liable for costs 
to the extent of Rs. 1,472 and mesne 
profits to be assessed in execution of the 
decree. Digambar alone appealed to this 
Court and he joined as parties respondent 
to the appeal the plaintiff Ram Narain and 
the co-defendant Jibantara. The latter died 
on the 4th May 1905 during the pendency 
of the appeal and thereupon WNishibala, 
the daughter of Ohindra, was brought on 
the record as his representative-in-interest. 
On the 25th June 1906, by consent of parties 
this Court varied the decree of the origi- 
nal Court. The plaintiff was allowed a 
decree for possession of 133 Lighas only and 
he abandoned .all claim for mesne profits 
and costs. By consent of parties, ib was 
further directed that the name of Nishibala 
be struck oat of the record of the suit. 
There has been some discussion at the bar 
as to the precise meaning and effect of this 
part of the order. But we feel no doubt 
that what was intended was to dismiss the 
suit as against Nishibala. This, in fact, would 
be obviously appropriate because after the 
sale by-Ohindra to Digambar the contest 
would be restricted to Ram Narain Patra 
and Digambar Das. On the 13th Septem- 
ber 1907, Nishibala commenced one of the 
suits now before us for recovery of the 
money still due on the mortgage. Digambar 
Das defended the suit on the ground that 
as the mortgage had been executed for the 
balance of the consideration for the sale and 
as the consideration had partially failed, 
nothing was due on the mortgage. On the 
other hand, Digambar complained that he 
had a legitimate grievance because by reason 
of the omission of his vendor te inform 
him that the title to the property was 
disputed, he had been needlessly involved 
in a costly litigation and he consequently 
in his turn commenced a suit on the 2nd 
September 1908 against Nishibala for re- 
covery of damages. The two suits were by 
consent of parties tried together in the 
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Court below. The Subordinate Judge has 
held that as Digambar had purchased the 
property after enquiry, he was not entitled 
to claim any damages for partial failure 
of consideration and that the consent decree 
between Ram Narain and Digambar Das 
In this view, the Subordi- 
nate Judge has decreed the mortgage suib 
of Nishibala and dismissed the damage suit 
of Digambar. 

Digambar has now appealed to this Court 
against both these decrees and the position 
taken up on his behalf has substantially 
been that Ohindra fraudulently omitted to 
inform him that the title was disputed, 
thet as a result he has not only been dis- 
possessed of 133 brghas of land but has had 
also to incur heavy costs in an expensive 
litigation and that consequently the obvious 
justice of the case requires that he should 
be indemnified -by the vrepresentative-in- 
interest of Ohindra. This position has been 
strenuously controverted on behalf of the 
respondent and it has been argued that 
‘there was no fraud on the part of Ohindra, 
that Digambar purchased the property en- 
tirely at his own risk, that the claim of 
Ram Narain was wholly unfounded, that 
the consent decree was improvident if not 
collusive and that in any event, underthe 
terms of conveyance, the vendor was not 
liable to indemnify the purchaser in the 
events which had happened. It has also 
been contended on behalf of the respondent 
that the claim for damages is barred by 
limitation. 

In so far as the suit to enforce the 
mortgage security is concerned, it is, in our 
opinion, fairly clear that the plaintiff cannot 
succeed if the defendant establishes that 
there has been a failure of consideration 
to the extent of Its. 2,000 left due on the 
5th April 1900. The conveyance and the 
mortgage-deed were parts of the same 
transaction. No doubt in the mortgage in- 
strument, it was stated that the sum secured 
was Rs. 10,3868. But the recitals stated 
expressly that this was due asthe unpaid 
consideration for the conveyance executed 
on the same day. The substance of the 
transaction was that the purchaser took the 
conveyance and as he was unable to pay 


- the whole of the consideration in cash, he 


executed a mortgage security for the unpaid 
balance. If, therefore, it subsequently transe 
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pired that the purchaser was entitled to 
a deduction from the price settled, because 
the ‘vendor kad failed to transfer what he 
had agreed to sell the consideration for the 
mortgage would also be reduced pro tanto. 
The intention of the parties obviously was 
that the properties purchased by Digambar 
should continue as a security for the unpaid 
balance of the purchase-money, which at 
tbe time was assumed to be Rs. 10,368 on 
the hypothesis that the vendor had a good 
title to all that he professed to convey. 
We must, therefore,, proceed to consider 
whether the appellant as defendant ia the 
mortgage suit has established tbat there 
has been a failure of consic eration and, if 
so, to what extent. 

Now it is perfectly clear that ies from 
all questions of fraud, the purchaser is 
entitled to the benefit of section 55 sub- 
section (2) of the Transfer of Property Act. 
It may be corceded that a vendor is not 
bound to mention to the purchaser mere 
alaims put forward by third persons, unless 
the vendor is asked’ whether he knows of 
any claims [Brownlie v. Campbell (1)]. 
the case before us, there is nothing to show 
whether any such enquiry was made by 
the purchaser, but we are unable to adopt 
the suggestion of the respondent that there 
was at the time of the sale no serious dis- 
pute about the title to the property. There 
had been transactions in 1891 to 1893 bet- 
ween the owners of the adjoining property 
and Ohindra or his predecessors which indi- 
cates that there was a substantial controversy 
and as a matter of fact the suit by Ram 
Narain was instituted against Ohindra shortly 
before the sale by the latter to Digambar. 
Under such circumstances, it may be a matter 
of some nicety to determine whether there 
was mere silence on the part of the vendor 
or a passive acquiescence in the purchaser’s 
self-deception as it is put by Cockburn, O. J. 
‘in Smith v. Hughes (2). But we are not 
prepared to say that there was any in- 
dustrious concealment as itis putin Shirley 
v. Stratton (8), onthe part of the vendor, 
much less any aggressive deceit as is put 
in Keates v. Oadogin (4). It is not neces- 

(1) (1880) 5 A. O. 925 at p. 944. 

(2) (1871) L. R. 60. B. 597; 40 L. J. Q. Be 221; 25 
L. T. 329; 19 W. R. 1059. 


(8) (1885) 1 Bro. C. C. 440, 
(4) (1851) 100. B. 591; 20 L. J.C. P. 76; 15 Jur. 
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sary, however, to consider the conduct of 
the vendor because, in our opinion, under sub- 
section (2) of Section 55 of the Transfer 
of Property Act, the seller must be deemed 
to have contracted with the buyer that 
the interest which he professed to transfer 
subsisted and that, he had, however, to 
transfer the same. That there has been breach 
of this covenant admits of no reasonable 
doubt. It has been suggested on behalf of 
the respondent that as the suit of Ram Narain 
was dismissed .against Nishibala and a 
consent decree made between the other 
parties, she is not bound by the ultimate 
result of that litigation. It may be con- 
ceded that the position is unassailable that 
she is not concluded by it. But it cannot 
be disputed that the proceedings furnish 
weighty evidence against the defendant. She 
or her predecessor was a party to the suit 
in the original Court. The report of the 
Commissioner shows that the claim was 
well-founded in respect of at least 133 bighas. 
The original Court made a decree for the 
entire disputed land. The defendant did 
not prefer any appeal against this decision. 
She at any rate accepted it as unassailable. 
It was Digambar alone who challenged it 
by way of appeal and ultimately entered 
into the compromise previously related. 
The suggestion that the compromise was 
collusive is wholly unfounded. No attempt 
has been made on behalf of Nishibala to 
show that her father had a good title to 
the disputed 183 Obzghas. In our opinion, 
the position cannot be seriously contended 
for a moment that there has been a failure 
of consideration to the extent of this 133 
bighas and that without any fault on the 
part of the purchaser. It is firmly settled 
that a purchaser may well compromise or 
refer to arbitration any adverse claim made 
upon him which would be covered by. the 
vendor’s covenant of title, without giving 
notice to the vendor of the claim on the pro- 
ceedings, and he will be entitled to recover 
under the covenants the amount paid or 
awarded to be paid by him as compensation 
and costs to the claimant. Great Western Rail- 
way Company v. Fisher (5). The only qualifi- 
cation to the rule is that if the vendor has 
no notice of the claim and of the intention 


to compromise it, he would be at liberiy 
(5) (1806) 1 Ch, 316; YAN. J. Gh. 241; 92 L “4, 
104; 53 W. R. 279. 
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to prove in defence that the claim was 
unfounded either wholly or partially or that 
he could have made better terms than the 
purchaser or that the purchaser made an 
improvident bargain, and in these respects 
he would have to bear the burden of proof. 
His position is worse if with notice of the 
claim, he declines or fails to remove or 
contest it himself. He cannot then even 
allege any such ground of defence [Smith v. 
Oompton (6), Williams on Vendors, 1050, 
Dent on Vendors 802].. The case before us 
is really much stronger than any to be 
found in the books. Here the vendor was 
a party to the suit and quietly acquiesced 
‘in the adverse decision by the original 
Court. She cannot now successfully turn 
round and contend that the .compromise, 
which took place in her presence in the 
appellate Court and without any protest ou 
her part, was improvident. We must, there- 
fore, take it as settled beyond the possibility 
of dispute that Digambar has heen deprived 
of 133 bighas of land which he had pur- 
chased on the faith of the covenant for 
title impliedly given by his vendor. ‘It has 
been argued, however, on behalf of Nishibala, 
on the authority of the decision in Sub- 
ramania v. Saminatha (7), as the repre- 
sentative of the vendor that the purchaser 
is not entitled to be indemnified because there 
is an express covenant to the contrary in 
the conveyance. Reliance has been placed 
upon a clause in the conveyance in which 
the vendor declares that he had not made 
any gift, sale or mortgage of the property, 
nor created any kind of encumbrance 
thereon aud then covenants that if any 
loss or damage is sustained. by the pur- 
chaser on account of any such encumbrance, 
he and his representative would indemnify 
him. This is followed by a clause that if 
damage was sustained from any other cause, 
the vendor would not be responsible therefor, 
We are uuable to uphold the contention that 
this clause is comprehensive enough to 
negative the liability of the vendor in the 
events which have happened. The vendor 
undertakes to indemnify the purchaser if 
it should turn out that the property was 
in any respect dayasang jukta, which is com- 
prehensive enough to mean subject to claim 
or liability of any kind. It must further 
(6) 3 B. and Ad, 407; 14. J. K. B. 146. 
(7) 21 M. 69. - 
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be remembered that when reliance is placed 
upon an express contract to exclude tho 
operation of the statute, the contract to be 
binding must be expressed in plain and 
unambiguous language. As Vice-Chancellor, 
Knight Bruce, put it in Seaton v. Mapp (8), 
when a vendor sells property under 
stipulations which are against common right 
and place the purchaser in a position 
less advantageous than that in which 
he would otherwise be, it is incumbert 
on the vendor to express himself with 
reasonable clearness ; if he uses expressions 
reasonably capable of misconstruction or if 
he uses ambiguous words, the purchaser may 
generally construe them in the manner most 
advantageous to himself. The special cove- 
nant, upon which the representative cf the 
vendor relies, is, in our opinion, wholly 
insufficient to relieve her from the liability 
she has incurred by reason of the breach 
of the covenant implied under section 55 
sub-section (2) of the Transfer of Properly 
Act. 

The question, therefore, arises what is the 
value of the 133 bighas of land of which 
the purchaser has been deprived. As we 
have already stated the total area was 
assumed to be 4,800 bighas and the vendor 
had proprietary interest in one-fifth of this 
and a patni interest in the remainder. 
The rent payable is stated to be Rs. 2,000. 
The result of the loss of 133 bighas has, 
therefore, been that the purchaser has got 
so much quantity of land less out of the assets 
of which to pay the superior Zemindar. The 
annual loss of the defendant works ont at Rs. 57 
a year and capitalized at 20 years purchase 
this represents Rs. 1,140 and the value of 
133 bighas at about Rs. 10a bigha, which was 
the value put by Ram Narain Patra in his suit, 
comes to Rs. 1,330. The total loss, therefore, 
would, even upon the most moderate estimate, 
fully cover the Rs. 2,000 claimed in the 
It is obvious, therefore, that 
there has been a failure of consideration 
to the extent of not less than Rs. 2,000 
and the mortgage-debt ought to be re- 
duced by that sum. In this view nothing 
is due to the mortgagee and her suit ought 
to fail. 

We have finally to consider the suit of 
Digambar in which he claims damages for 


the costs of the litigation in which he 
(8) (1846) 2 Coll. C. O. 556 at p. 562; TOR. R. 324, 
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was involved after his purchase. The claim 
is laid at Rs. 8,825 from which Rs. 2,650 
is deducted as the value of the land lost. 
The balance left is Rs. 6,165 but the suit 
is laid at Rs. 5,000 only. It has been 
argued on behalf of Digambar that he is 
entitled to the costs of the litigation and 
reference has been made to a passage froin 
Mayne on Damages in which the principle 
applicable to cases of this description is 
thus stated (8th Edition, p. 253): “ Where 
an action is brought against the occupier 
by a person with superior title and the 
former compromises by paying money, he 
is entitled in an action upon the cove- 
nant for title to recover the whole sum 
so paid and his costs as between attorney 
and client.” This principle is, in our opinion, 
inapplicable to the case before us. In 
the first place, the costs incurred by the 
purchaser” are attributable mainly to his 
necessary defence against a very exaggerated 
claim. Ram Narain Pattra, as we have seen, 
claimed to recover not 133 but 500 bighas. 
Even if Ram Narain had limited his claim 
to 867 bighas, Digambar would have in- 
curred expenses in resisting the claim not 
appreciably less than what he incurred in 
resisting the claim for 500 bghas. In the 
second place, to the extent that he succeeded 
in the litigation he might, but for the 
compromise, have obtained proportionate 
costs from Ram Narain. These he volun- 
tarily gave up and he cannot now reasonably 
throw the burden upon the representative of 
the vendor. In the third place, as the result 
of the compromise, he was relieved from 
all liability for mesne profits in respect of 
133 bighas from the 7th April 1:93 to 
the 25th June 1906. In other words, if 
he has incurred costs in the litigation he 
has recouped himself out of the profits of 
the land for a period of over 8 years. If 
we calculate the value of these mesne profits 
on the basis of the rate stated by Ram 
Narain Patra in his plaint in the suit of 
1898, they would amount to at least 
Rs. 350 a year for the 133 bighas. Digambar, 
therefore, must be taken to have realised 
jn more than 8 years Rs. 3,000 approxi- 
mately from the area which he ultimately 
lost. When, therefore, we take into account 
all these circumstances, namely, that the 
litigation expenses he incurred were caused 
jn a large measure by the unfounded claim 


of Ram Narain Patra for which his vendor 
was in no way responsible, that he volun- 
tarily gave up costs which in the event 
of ultimate success he might have been 
awarded, and that he has realized a sub- 
stantial amount as profits from the 133 
bighas which he obtained from his vendor 
though he finally lost it, it appears to us 
to be reasonably plain that there will be 
no failure of justica if we refuse to allow 
him any damages in the shape of litigation 
expenses against the representative of his 
vendor. In our opinion, the claim of the 
purchaser for damages is as unsustainable - 
as the claim of the vendor mortgagee 
for the unpaid balauce of the purchase 
money. 

The result, therefore, is that in reversal 
of the decree in the mortgage suit and in 
modificatiun of the decree in the damage 
suit we dismiss both the suits and direct 
the parties to bear their costs in both the 
litigations. 

Decree modified. 


CALCUTTA HIGH COURT. 
Civie Rute No. 2220 or 1910. 
August 6, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
PANCHU CHAKAR BEHARA~— 
DEFENDANT—PETITIONER 
versus 
NAGENDRA NATH PAL CHOWDHURY 
PrLAINTIFF— OPPOSITE PARTY. 

Rent—Service to be rendered by tenant- Bengal 
Tenancy Act (VIIL of 1885), s. 3, Sub-s. (5), s. 18L— 
Service tenure—Service in nature of rent—Suit for 
damage for non-performance of service—Small Cause 
Court —Jurisdiction—Provincial Small Cause Courts 
Act (IX of 1887), Sch. IT. art. 3. 

Ifa tenant uncertake to render servico as the 
consideration for his tenancy, the service is to be 
treated as in the nature of rent; and a suit for 
damages for non-performance of tho service is one 
for rent of land, and a Small Cause Court has no 
jurisdiction to entertain it, 

Rule against an order of the Small Cause 
Court of Ranaghat, dated March 11, 1910. 

Babus Mohendra Nath Roy and Biraj Mohan 
Majumdar, for the Petitioner. 

Babus Umakali Mukherjee and Joy Gopal 
Ghosha, for the Respordent. | 

Judgment.—wWe age invited in this 
rule to set aside a decres made by the Court 


below in a-suit for damages for non-perform> 
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ance gf service. The case for the plaintiffs 
was that the defendant held certain lands 
under them and that in consideration thereof, 
he agreed to render: service as a servant 
during four months in the year and also to 
procure two other persons to render similar 
service for the same period. The plaintiffs 
alleged that the defendant had broken the 
contract, that they had been obliged to 
employ other persons as servants and that, 
therefore, they were entitled to recover 
damages. The defendant denied all the 
material allegations in the plaint; he con- 
tended, first, that he was not bound to render 
any service to the plaintiffs because he held 
the land under a third party, secondiy, that 
the suit was not maintainable in a Court of 
Small Causes, and, thirdly, that in any event, 
the suit ought not to be tried in a Court of 
Small Causes as substantial questions of title 
were involved in the litigalion. The learned 
Judge in the Court below has overruled all 
these objections. He has held, first, that the 
suit is maintainable in a Court of Small Causes 
because it is essentially a snit for damages 
and not for rent, secondly, that as the ques- 
tion of title is raised only incidentally, there 
is no reason why the plaint should be return- 
ed under section 23 of the Provincial Small 
Cause Courts Act, and, thirdly, that upon the 
merits the plaintiffs have made out their case. 

On behalf of the defendant, it has been 
contended in this Court that the Small Cause 
Court Judge had no jurisdiction to entertain 
the suit and, that, if he had jurisdiction, he 
ought notto have exercised it but should 
have returned the plaint, so that the ques- 
tion of title raised might be decided finally 
by a Court of competent jurisdiction. In 
our opinion, there is no room for eontroversy 
that the suit is in its essence one for rent 
of land and that the Small Cause Court 
Judge was not entitled to take cognizance of it. 

The foundation of the claim is that the 
defendant holds the disputed land under the 
plaintiffs, consequently the interest of the 
defendant in the disputed land, if he holds 
it under the plaintiffs, is subordinate to their 
interest. It is further asserted that the 
services which the defendant is alleged to 
have agreed to perform were in considera- 
tion for the lands held by him. From these 
premises, the inference is irresistible that 
the services which the defendant undertook 
o perform were in the nature of rent. The 
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learned Vakil for the plaintiff opposite party, 
however, invited our attention to the terms 
of section 3, sub-section (5) of the Bengal 
Tenancy. Act,in'which rent is defined to mean 
whatever is lawfully payable or deliverable in 
money or in kind to his landlord on account 
of the use or occupation of the land held 
by the tenant. Jt was argued with reference 
to this definition that the services which the 
defendant undertook to render could not be 
treated as anything payable or deliverable in 
money or kind by him to the plaintiffs and 
that consequently it was not in the nature 
of rent. In our opinion, the conclusion does 
not follow from the premises. No doubt, it 
is possible to maintain the view that service 
js not rent as defined inthe Bengal Tenancy 
Act and we may, in this connection, refer to 
section 181 of the Bengal Tenancy Act 
which provides that nothing in the Act 
shall affect the incidents of service tenures. 
It may be assumed, therefore, that the inten- 
tion of the legislature was that service 
tenures should not be governed by the pro- 
visions of the Bengal Tenancy Act, and that 
may be the reason why the definition of rent 
was so framed as to exclude service tenures. 
But this does not prove that the service 
performed by a tenant is not in the nature 
of rent; section 105 of the Trarsfer of Pro- 
perty Act conclusively shows that the contrary 
view is well-founded. Reference may also be 
made to the cases of Doe v. Morse(1); Vyvyan 
v. Arthur (2); Doe v. Benham (8); Ansar Ali 
Jamdar v. Grey (4) to show that the service 
rendered by a tenant to his landlord may be 
treated as in the nature of rent. Ifa tenant 
who had undertaken to render service as the 
consideration for his tenancy, refuses to 
perform his part of the agreement, the land- 
lord may either sue him for rent or may 
bring an action in ejectmant, In the case 
before us, the landlords have chosen to take 
the former course, but they have erroneously 
brought this suit in the Court of Small 
Causes which, under article 8 of the Schedule 
to the Provincial Small Cause Courts Act, 
has no jurisdiction to entertain any suit for 
recovery of rent other than house-rent. The 
result, therefore, is that this rule is made 


absolute, the judgment and decree of the Small 
(1) 1 B. and Ad. 365. 
(2) 1 B. and C, 410; 2 D. and R. 670; 1 L. J. (0. s.) 
K. B. 188; 25 R. R. 437. 
(3) 7 Q. B. 976; 14 L. J. Q. B. 342; 9 Jur. 662, 
(4) 20. L. J. 408. 
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Cause Court Judge are discharged and the 
plaint is directed to be returned to the plain- 
tiffs for presenting it to the proper Court. 
Let the records be sent down so that the 
Small Cause Court Judge may return the 
plaint to the plaintiffs. The petitioner is 
entitled to his costs of this rule. We assess 
the hearing fee at one gold mohur. 
Rule made absolute. 


BOMBAY HIGH COURT. 

Civit Soir No. 828 or 1908. 
February 10, 1910. 
Present:—Mr. Justice Russell. 

Tae PUNJAB NATIONAL BANK Lro. 

— PLAINTIFFS 
versus 
Tae MERCANTILE BANK or INDIA, Lp. 
-—DEFENDANIS. 

Banker and customer—Honouring a draft genuine to 
all appearance—Suit by customer for recovery of money 
— Burden of proof—Forged draft—Plaint, amendment 
of Inconsistent pleadings—Handwriting—Ewpert, value 
of evidence—Principal and agent—Default of principal 
misleading agent into doing something-—Negltigence— 
Signing a blank form—Fraudulent conversion of the 

- form into a cheque—Liability. of Banker for honouring 
such a cheque. 

Where a banker pays money on a draft, signed by 
his customer, and the draft and the signatures thereon 
are to all appearance in order, the burden of proving, 
in a suit by the customer to recover the money from 
the Banker, that the draft was a forgery, lies on the 
customer. 

The plaintiffs sned the defendants for the recovery 
of certain money paid by the defendants on a draft, 
the signatures on which, plaintiffs alleged, were forged. 
After the plaintiffs’ case was nearly concluded, the 
plaintiffs asked for leave to amend the plaint and to 
raise a plea to the effect that, even if the signatures 
on the draft were genuine, the draft was not issued by 
the plaintiffs and was thus not a proper draft: 

Held, that the amendment could not be allowed, as 
it would have the effect of putting forwardan entirely 
new case for the plaintiffs inconsistent with ihe 
plaint as originally framed. 

The opinion of an expert in handwriting should be 
received with great caution and shonld not be relied 
upon unless corroborated, 

A principal, who has misled his agent into doing 
something on his own behalf, which the agent has 
honestly done, would not be entitled to claim against 
the agent in respect of the act so done. The question 
to be determined in such cases is whether the agent 
was misled into doing the act by the default of the 
principal. 

Bank of England v. Vagliano, (1891) A. C. p. 114; 
60 L. J. Q. B. 145; 64 L. T. 353; 39 W. R. 657; 55 J. P. 
676; Ireland v. Livingstone. L.R. 5 H. Fe 395; 41 L. J. 
0. B. 201; 27 D. T. 79; 15 W. R. 152, relied npon. 

Jf A employs B on his bchalf to deal with articles 


of a certain deseription in a particular way and then 
A, through inadvertence or otherwise, introduces 
among the articles with which B is to deal a 
dangerous counterfeit, not distinguishable in- 
appearance from its companions, A is buund toin- 
demnify B against any loss resulting from his dealing 
with the counterfeit as if it were a genuine article 
within the scope of his employmeni. : 

As between a customer and a banker, who is his 
mandatory, the duty on the part of the customer 
arises directly out of contractual relations subsisting 
between them to take care that any cheque which he 
should buy him is not in such a form asto offer 
facilities for being filled up in away which would 
mislead the banker if reasonably vigilant. 

It is negligence to sign a document which somebody 
else may convert into a negotiable instrnment for the 
honouring of which the banker is to be held liable. 

The defendants were authorized by plaintiffs to ac-' 
cept and honour cheques signed by M. M left in his 
office blank forms of drafts signed by him. Another 
person duly tilled up a blank signed form and had the 
cheque cashed at defendants’. Plaintiffs sued defen- 
dants for the recovery of the money paid on the 
cheque: 

Held, that the defendants were not liable. 

Scholjield v. Lord Londesborough, (1896) A. C. 514; 
75 L. T. 258; 45 W.R. 124; 65 L. J. Q. B. 593; Colonial 
Bank of Australasia, Ld. v. Marshall, (1906) A. ©. 559; 
75 L. J. P. C. 76; 22 T. L. R. 746; Adelphi Bank v. 
Edwards, 26 8. J. 360, distinguished. 

Young v. Grote, 4 Bing. 253; 12 Moore 484; 54 L. J. 
(o. s.) C. P. 165; 29 R. R. 552, relied upon, 

Mr. Raikes, for the Plaintiffs. 

Mr. Lowndes, for the Defendants. 

Judgment.—The plaintiffs are a 
Banking Company carrying on business with 
their head office in Lahore and branches at 
Amritsar and Multan and other places. 
The defendants area bank with their head 
office in England with branches in Bombay 
and other places. $ 

About November 1904 a current account 
was opened in the defendants’ books at 
Bombay with the plaintiffs and it was agreed 
inter alia that the plaintifisandtheir branches’ 
should draw upon the accouut, which had 
been transferred to the defendants’ bank from 
the Chartered Bank in Bombay. The usual 
Pass Book was issued to the plaintiffs on the 
opening of the said account by the defendants. 
The correspondence relating to the opening of 
the said account isto be found at the com- 
mencement of Ext. H herein, wherefrom it 
appears that on the 30th November 1904 the 
defendants’ manager asked the plaintiffs at 
Lahore to send a list of the officers authorized 
to sign for his bank at the various branches 
together with their specimens, and on the 
5th December 1904 in reply, Lahore wrote. 
that the plaintiffs’ Amritsar branch balance 
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should álso be transferred so as to keep only 
one account and says that all the branches 
had been told to send their specimen 
signatures as desired, a list of which being 
enclosed. Amongst these the only one 
material to this case isthat of Madho Ram 
the Manager at Amritsar, and notice of his 
appointment was given by Lahore to Bombay 
on the 5th December 1904 and a specimen 
sent of his signature. On the 13th July 
1905 Amritsar writes to defendants that their 
permanent Accountant is Mr. Uttam Chand 
K., a specimen of whose signature is there 
given. Itappears that on the 29th Septem- 
ber 1905, two documents were drawn up 
(1) an advice Note Ext. A (2); adraft Ext. 
B for Rs. 10,000. These two documents 
purport to bear the signatures respectively 
of Madho Ram Manager and Uttam Chand 
K., Accountant. They were sent to Bombay 
and the evidence of the defendants’ Bank 
clerk shows how they were dealt with 
there. Mr. Hedland, the Assistant Ac- 
countant at that time in defendants’ bauk, 
is unfortunately in England. So he was 
not called, and Mr. Lowndes did not deem 
ib necessary to apply fora commission for his 
evidence. 

There is no doubt that on the 2nd 
October 1905, the defendants in Bombay 
honoured the draft, which had been made 
payable to bearer, by paying that amount to 
the person who presented it who purported to 
acknowledge the receipt thereof on the 
back of the draft viz., one Lala Nihalchand. 

On the 17th October 1905, the defendants 
sent to the plaintiffs their Pass Book 
wherein a sum of Rs. 10,000 was debited to 
the plaintiffs onthe 2nd Octcber 1905, and 
on the 25th October 1905, Lahore writes to 
deferdants pointing out that under date the 
2nd October 1905 the defendants have debit- 
edto plaintiffs Rs. 10,000, the amount of 
Amritsar No. 16 of 1905, while their Amritsar 
Manager says they had not drawn any such 
draft on you. Copy of Madho Ram’s letter 
wasenclcsed in that letter:—“To Manager, 
Head office, Your Number 784-B of the 21st 
instant. We do not appear to have drawn on 
Bombay Rs. 10,000 as on 2nd October. 
We-have also consulted our Drawing Book 
and there appears no draft No. 16/05 as for 
Rs. 1€,009 and on the 2nd October 1905.” 

On the 30th® Oatober 1905, defendants 
informed Lahore that the draft was drawn 


by their Amritsar branch as will be seen from 
the memo. of advice, a copy of which is en- 
closed. After this Lahore wires to Bombay: 
—‘‘Amritsar denies issuing draft No. 16, and 
asks for the original draft advice and pass 
book”. The request for criginal draft 
was countermanded, however, by wire on the 
Srd November 1905 and on the 4th Novem- 
ber 1905, the defendants wire Lahore 
that their draft appears in order pay- 
able bearer payee Jala Nihalchand; paid 
Nihalchand Pithimal posting advice for your 
perusal. On the 4th November, Lahore wires 
to Bombay. — “Demand draft No. 16 for 
Rs. 10,000 issued by Amritsar Branch Mana- 
ger deputed;” and on the same day Lahore 
writes to Bambay that “enquiry shows that 
draft No. 16 for Rs. 10,000 favouring Nihal- 
chand was not issued by our Amritsar Branch, 
Under the orders of the Board of Directors 
of this Bank, Lala Madho Ram is directed 
to leave this for Bombay to-day and personal- 
ly inspect the original draft and the 
advice said to have been issued by the 


Branch.” On the áth November 1905, 
Lahore wrote again: It appears some fraud 
has been committed somewhere, because 


our Amritsar branch issued no draft No. 16 
for Rs. 10,000 by Nihalchand etc.,” On the 
same day Lahore telegraphs to the defend- 
ants not to honour any draft etc., purporting 
tobe issued by Madho Ram, until further 
instructions. A letter was written to the 
same effect, On the 5th November 1905 
Amritsar wires to the defendants:—““Draft 
fraudulent, take necessary action” and on 
the 7th advises stopping the issuing of 
telegraphic advices. On the 8th November, 
Lahore wires to defendants that Amritsar 
Manager is detained; send advice and draft 
by registered post which defendants reply to 
by wire that it was necessary to inter- 
view Manager, full particulars required 
before any steps can be taken; cannot 
send draft and advice. Meantime on the 
12th November Lahore wires:—Amritsar 
Manager’s presence necessary in another fraud, 
and ask again original advice and draft and 
on the 13th, the defendants wire that they are 
sending the draft and advice; payee is un- 
known and cannot be traced. On the samo 
day, defendants write to Lahore,— We see 
no reason to doubt that this fraud has been 
committed with the connivance of some one, 
who thoroughly knows the routine of your 
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office and nothing can be done here until we 
get full particulars.” On the 27th November, 
Lahore acknowledges receipt of the original 
draft and advice, the payment of which was 
taken fraudulently by some Nihalchand. On 
the 2nd December 1905, Lahore writes to the 
defendauts: — The draft and advice, receiv- 
ed with your letter of 13th ultimo and 
herewith returned under an insured cover, 
have been shown to L. Madho Ram, 
Manager, Amiritsar Branch, who does not 
admit that they bear his signature. We may 
inform you that another fraud case has been 
committed at Multan, the circumstances 
of which appear to be similar to the one 
committed at your office. During the inquiry 
in that case, it has transpired that L. Madho 
Ram, having himself gone on leave, left some 
blank advices and drafts duly signed with 
the Accountant, Uttamchand, who it appears 
made them over to the daftri. The Manager 
on his return was told that the blank advices 
had been destroyed.” The letter then goes on to 
refer to the other draft. On the 6th December 
1905, Mr. Murdoch, defendants’ Manager in 
Bombay, wrote to the Commissioner of Police, 
Bombay that the Punjab Bauk advised them 
that a draft for Rs. 10,000 drawn on and cashed 
by them was fraudulent: they will be obliged if 
an official is sent to investigate the matter 
and on the same day Mr. Murdoch repudiates 
the suggestion made by Lahore that the per- 
son who cashed the draft had an accomplice 
in the defendants’ office and says there was 
no need to any one of being a party to the 
fraud, the cheque being in order anda bearer 
one which was saturally paid in the course 
of business. 

Onthe 9th February 1906, Lahore acknow- 
ledges receipt of defendants’ letter advising 
them of the making up of their current ac- 
count to 3lst December etc., and the follow- 
ing passage appears at the foot of it but 
struck out: “Subject to our claim as to the 
draft of Rs. 10,000 cashed fraudulently on 
Ind October 1905, which is now under Police 
investigation.” On the 23rd March 1906, 
Lahore wrote to the defendants appending a 
copy of a resolution passed by the Board of 
Directors in connection with the forged docn- 
ments of Rs. 10,060 for your information, re- 
solved that the Mercantile Bank of Bombay 
be informed in connection with the fraud case 
of Rs. 10,000 that even the Government lx- 
pert is of opinion thatthe draftand the ad- 
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vice paid by them are forged documents” 
This it will be noticed is the first mention of 
the word forged. 

On the 7th August 1908, Payne and Com- 
pany wrote Exhibit E to the defendants in 
which they say inter alia that on 2nd October 
1905, a forged draft of Rs. 10,000 bearing a 
forged signature of the Manager of the Amrit- 
sar Branch of the Punjab National Bank and 
purporting to be drawn in favour of Nihal- 
chand a fictitious person was paid by the 
defendants; to which the defendants re- 
plied on the 8th August 1908 denying their 
liability. 

The reason for my going at this length 
into the above correspondence will appear 
hereafter. As very considerable argument 
was addressed to me as to the form of the 
plaint and the plaintiffs’ cause of action and 
the question of onus, I deal with these points 
next. The plaint was not filed until the 29th 
of September1903 the very last day, on which 
it could be filed and I think Mr. Raikes was 
right in saying that the real gist of the ac- 
tion is one for money had and received. At 
page 473, Volume VIL of the Laws of England, 
it is said: “Where one person has receiveđ 
the money of another undersuch circumstances 
that he is regarded in law as having received 
for the use of that other, the law implies the 
promise on his part to make the payment to 
the person entitled thereto and in default the 
rightful owner may maintain the action for 
money had and received to his use”. 

But I amnotsurethat the draftsman of the 
plaint intended to confine it to sucha simple 
matter. The concise statement describes the 
plaintiffs’ claim as for Rs. 10,000, the moneys 
paid by the defendants on the 2nd October 
1905 oua forged draft as mentioned in the 
plaint ete. Assuming thatI am right that 
the plaint is for money had and received 
then, how does the matter stand on the ques- 
tion of onus. 

The plaintiffs say: You the defendants 
had certain monies of ours which inciuded 
a sum of Rs. 10,000 whieh you have not 
paid away in accordance with our mandate and 
have charged us with it. The defendants 
say:— We paid that money rightfully away 
cn your order, viz., the draft signed by your 
Manager which we produce;surely on this 
state of things, if no evidence was given, the 
defendants would be entitled to succeed. That 
being so, having regard fo section 102 of the 
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Evidence Act, the onus is on the plaintiffs to 
prove that the draft was a forgery andin 
fact they accepted that onus, as, in my opinion, 
they were bound to do. In this view it is 
not necessary to consider section 106 of 
the Evidence Act, which was referred to 
by counsel. 

It will be observed that the plaint, as ori- 
ginally drawn, reljes solely upon the fact of 
Madho Ram’s signature to the draft B being 
a forgery. Iallowed an amendment raising 
inter alia the question asto whether Uttam- 
chand’s signature to the draft B was not also 
a forgery, as, in my opinion, it was clear that 
any such question must be raised by amend- 
ment. During the course of the hearing, 
Mr. Raikes, after the plaintiffs’ case was near- 
ly concluded, asked leave to raise issues to the 
effect that even if Madhoram’s signature was 
genuine, the draft B had not been issued by 
the plaintiffs. I read the two proposed issues 
at length. I declined, however, to raise those 
two issues because it appeared to me that that 
would, ineffect, be putting forward an entirely 
new case for the plaintiffs, and one so incon- 
sistent with their case as originally framed 
that the only course open to them would be 
to withdraw the present suit with leave to 
filea fresh one. Further during the course 
of the hearing, Mr. Raikes, on behalf of the 
plaintiffs, tried to induce me to go into the 
question whether the Multan draft for 
Rs. 7,000, purporting to bear the date 25th 
October 1905, and the advice note connected 
therewith were not also forgeries. But I de- 
clined to be led into such an enquiry. In the 
course of my judgment hereafter it may be 
necessary for me incidentally to refer to the 
Multan draft and letter of advice, but I de- 
sire here to state distinctly that, in my opi- 
nion, in this case, as it comes before me, the 
sole question for me to decide is whether the 
plaintiffs have, to my mind, discharged the 
onus which lay upon them of proving that the 
signature of Madho Ramon Exhibit B isa 
forgery, for here, as regards the alleged initials 
of Madho Ram on Bit is not strictly neces- 
sary to come to any decision. It is merely 
incidental in my view. Iam very strongly 
of opinion that if I go into other matters, I 
shall be taking a wrong course of action. 
The question, therefore, I repeat, which 
alone I proceed _ to discuss, is:—Have 
the plaintiffs satisfied me that this signature 
of Madho Ram on Exhibit B is a forgery ? 


A few remarks must now be made as to 
the appearance of Exhibit B. It is quite 
clear, looking’ at the water marks on the 
paper, the sizeof the paper, the printing of 
the paper, the fact that it was torn off from 
a counter-foil that that document was one 
of the drafts of the plaintiffs’ Bank. No at- 
tempt has been made on the part of the plain- 
tiffs to trace what became of the counter-foil 
of B or from what books these two documents 
were extracted. 

B bears the stamp “Amritsar” above the 
word “Lahore” struck out which I findto have 
been one of the stamps in use by the plaintiffs’ 
Bank. On the back of it, there is an one- 
anna receipt stamp with the words stamped 
across it “for the Punjab National Bank 
Ld.” and I find that stamp also to have 
been one of the stamps in use by the plain- 
tiffs’ Bank. The initials of Madho Ram ap- 
pear in three places “(1) below the word 
Lahore, (2) below the figure 5 in 1905, (3) 
below the word bearer”. The namber of B 
is 16 of 1905, ard we know from C to Cl5,a 
seriesof drafts, drawn by Madho Ram and 
counter-signed by Accountants Khushalchand, 
Ruplall, Thakordas, Shriram and Uttam- 
chand, respectively, that from the 31st 
January 1905, down to the 13th September 
1905, different forms of drafts on superior 
paper and better printed were in use during 
that period. The serial Nos. 1-15 are appli- 
cable to draft drawn on the defendants’ 
Bank as also is the serial No. 16 Amritsar 
draft on them as to which no question arises. 
Also that a different form of stamp wz. an 
oval form was used on the receipt stamps. 
But we know from the hooks in prior use 
during 1903, 1904 and beginning of 1905, 
in which Exhibits A9 Nos. 13 and 15 are 
to be found, that the drafts in use during 
those periods were of the same size as Ex- 
hibit B. 

One thing, I think, is clear and that is 
that the signature of Madho Ram on B was 
written at a period earlier than the body 
of the document because the ink is certainly 
fainter. I cannot agree with Madho Ram’s 
statement that his signature to B was written 
in country or diluted ink for it appears to be 
ink of certainly not inferior description. 

Now Madho Ram has been in the service 
of the Bank atintervals for 8 years and was 
Manager st Amritsar since 24th October 
1904, He continued as Manager down to 


102 


INDIAN CASES. 


[1910 


PUNJAB NATIONAL BANK LD. t. MERCANTILE BANK OF INDIA LD. 


the 27th November 1905, when he was sus- 
pended but he was re-instated on the 16th 
March 1906. 

After Exhibit C 15, the next draft drawn 
on the defendant Bank is Ne. 16 of 1905, in 
Exhibit G for Rs. 5,600, This shows, I think, 
that the serial No. 16 of 1905, on Exhibit 
B, must have been put on by some person 
who knew what the then right serial number 
should be. 

The direct evidence as to the signature cf 
B not being that of Madho Ram is that of 
himself and Uttamchand. As regards Madho 
Ram, I may say at once that, in my opinion, 
he was an extremely unsatisfactory witness 
and I -have the greatest possible difficulty in 
accepting any important statement that he 
made in the case. 

The first point to notice in this connec- 
tion arisesincor respondence, Exhibit E, which 
I have set out at length above. 
opinion, Mr. Lowndes was perfectly justified 
in pointing out that no mention of forgery of 
Madho Ram’s signature was made therein 
until March 1905. Now it does seem to me 
a most remarkable fact that Madho Ram 
should not have at once said that his sig- 
nature to any such draft was and must be a 
forgery. Describing the document asa fraudu- 
lent one, as is done over and over again, 
was entirely consistent with the signature of 
Madho Ram being genuine but the contents 
cf the document a fraud on the plaintiffs’ 
Bank. Judging of this circumstance by the 
conduct of Madho Ram in signing blank 
drafts, this omission to mention forgery at 
once is very significant. 

The next thing that strikes one is that he 
absolutely denies his initials to drafts O2 
to O4, which are admitted to be his genuine 
initials. Again, in examination-in-chief, he 
denied that he took any leave from the 
4th April 1904 to 4th October 1905. That 
is absolutely untrue for Mr. Lowndes, in his 
cross-examination of Madho Ram, elicited 
his absence from the Bank on the following 
occasions :—27th February 1905 to lst March 
1905; 10th to 13th June; the. 17th and 
18th July, Monday and Tuesday; the 28th 
and 29th August, Monday and Tuesday; and 
the 14th September. This date is noticeable 
because the entry in cash book shows that it 
was first signed by somebody else whom he 
says he does not know. He struck out that sig- 
naturo and signed his name as appears now. 


In my 


On the evening of the 3rd October, we know, 
he went on leave to Hardwar and he was 
absent on the 9thto llth October, Monday 
to Wednesday. Then again it is to be notic- 
ed that his statement to the Directors of the 
plaintiffs Bank, Exhibit No. 4, is signed by 
him under the words “read and admitted cor- 
rect.” Before me he denied that this state- 
ment which he had signed was true and I 
will refer in passing to the fact that he 
there said he could not state whether the 
signature of Madho Ram on the Multan ad- 
vice was in his handwriting or not, although 
on the 6th November he saw the original and 
he admitted the signature on it was in his 
handwriting. Iam not going tosay that, in 
my opinion, Madho Ram’s pecuniary position 
was such that it would be to his benefit to 
conspire to defraud the plaintiffs’ Bank. 
He was thoroughly cross-examined upon the 
point and that is the conclusion 1 come to on 
this point. On the other hand, he is interest- 
ed considerably in the result of this case 
because the plaintiffs’ Bank have got 
Rs. 5,000 his security in their hands, upon 
which they probably may claim, in the event 
of their failing in this suit. His manner 
of giving evidence struck me as shifty and 
not in any way dependable. 

The next witness on this point is Uttam- 
chand. But his evidence, to my mind, as to 
the signature not being that of Madho Ram, 
does not carry any weight and need not be 
considered. 

One fact, however, was pointed out by 
Mr. Lowndes and has weighed considerably 
with me, that is, that although there must 
be several persons connected with the Bank 
who presumably are in respectable positions, 
not one of them has been called to swear that 
this signature is not Madho Ram’s. 

As regards the signature itself, it certain- 
ly bears a most extraordinary resemblance 
to the genuine signatures of Madho Ram. 
Madho Ram himself said he would have 
paid on it (page 552, my note book). It is 
like that any one would have done so. The 
large R in the centre of his name is of very 
peculiar character, there only being two 
other similar Rs, one on Multan draft and 
the other being the exhibit itself. As Mr. 
Lowndes pointed out, it seems a strange thing 
that the forger should hawe selected the letter 
of such peculiarity because ib obviously is 
the stroking figure in the signature, Then 
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again, the whole run of the signature bears 
an extraordinary resemblance to that of 
Madho Ram’s genuine ones. This is striking- 
ly borne out when you compare with the 
enlargement of the signature in B, that of 
the “specimen” of his signature. Again, 
the similarity of the initials on B is strik- 
ingly alike Madho Ram's genuine initials. 
Whether his initials to the word “bearer” 
on B area forgery or not seems to me im- 
material to the question which I am deal- 
ing with. Mr. Raikes rightly said that I 
am in the position of a jury andib was within 
my province to express my personal opinion 
on this matter. I can only say that having 
given many days’ study to this case, having 
looked carefully, I think I may say, at every 
signature in it, in my opinion, the signature 
of Madho Ram’s to B is the genuine sig- 
nature and his initials certainly to “ Amritsar” 
and to the date “1905,” are his initials. 
But as I have said before, whether the in- 
jtials are forgery or not is not material or 
at all events the plaintiffs have failed to 
prove that his signature is a forgery. 

The next thing I have to do is to consider 
the evidence of Mr. Hardless on one side 
and of Mr. Marshall and Mr. Johnson on the 
other. Now I say at once that I see no 
reason to believe that Mr. Hardless in any 
way intended to give false evidence. I do not 
propose io deal with his evidence in any- 
thing like the very great detail with which 
it was given but to deal with the salient 
features of it. In the first place, I do not 
agree that B and M. D. (Mooltan drafts) 
bear signs of having been traced from the 
game original. The tracings put in by Mr. 
Lowndes seem to me to disprove this theory. 
Then again with regard to this tracing ques- 
tion, Mr. Hardless admits that ib never 
occurred to him when he gave evidence in 
the Police Court and, therefore, we must 
consider it to be an after-thought. Itis, of 
course, possible that M. D. was traced from B 
but if so, that would not make B a forgery. 
As I said before, I absolutely decline to decide 
whether M. D. was aforgery, but the most 
cursory glance at that document shows that 
it is, if I may say so, a much more clumsy 
one than B. Mr. Hardless says (page 593 of 
my notes), “Apart from the similarity of the 
measurements, I sgy Madho Ram’s signature 
on B is a tracing becafise Madho Ram, in his 
usnal signature, writes it in similar operations 


of one or two pen-lifts, whereas in B the 
signature has several pen-lifts’. All I can 
say is that in A3 (b) which is the enlargement 
of B, as far as I can judge, no such pen-lifts 
appear to me. I, therefore, disagree with 
Mr. Hardless when he describes the various 
pen operations. So also with regard to his 
evidence as to pen presentation, t.e., the 
angle at which the pen is presented to the 
paper. Mr. Hardless says that B was written 
with a greater presentation at a greater angle 
than Madho Ram usually wrote. All I can 
say is that I fail to see it. He further says 
that there is a heavier pen-pressure in B 
and A3 (b) thanin the usual signatures of 
Madho Ram. That is shown by the shading 
of the writing which you can judge by the 
eye. No such difference is apparent to me, 
so also with regard to his evidence as to 
furrows. Again he says that the measure- 
ments of the signature on A agree with 
that on No. 9, that is, the advice and the 
Multan draft. All T can say is that it is not 
apparent to me and the signatures to me 
look as if they had been written by the 
same person, namely, Madho Ram. 1 may 
say here at once, of course, it is possible that 
the Ex. A isa forgery, the whole of it and 
yet the signature of Madhoram to B is 
genuine. Mr. Hardless says, (page 12 of my 
notes) that “signatures of Madhoram to A 
and B are good imitations; that he has seen 
better. They are not exceptionally goud, 
They puzzled me to make out they are 
genuine or not. At first Iwas very doubtful 
as to whether they were forgeries. 1 cannot 
swear that I did not report to the authorities 
that they were genuine. I made a report to 
the Police. ] may have reported that both 
A and B might have been genuine. I can- 
not remember whether I did I have looked 
at my evidence in the Criminal Court before 
giving evidence here’. Then the passages 
were put in No. 18. As I have said, 1 do not 
suggest Mr. Hardless is in any way untruth- 
ful. think his zeal in this case may pos- 
sibly have eaten him up. 

As against him, we had the evidence of 
Mr. Marshall and Mr. Johnson whom I held 
to be experts within the meaning of the. 
Evidence Act. It must be remembered that 
professional experts are very difficult to get 
in India and,in my opinion, those two gentle- 
men are as well qualified to judge of 
signatures as any professional experts can he, 
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seeing that enormous sums of money depend 
on their acumen and judgment. Both cf 
those gentlemen say that, after examination, 
they formed a confident opinion that Madho 
Ram’s signature on B, which is all I am 
dealing with, was genuine. Both of them said 
that if Madhoram had been a customer of 
their respective Banks, they would have 
passed B in the course of their duty. This, 
to my mind, is very important evidence 
because there can be no suggestion made with 
regard to the position of either of these two 
gentlemen, who are not even getting any 
fee for attending in this Court and have been 
promised nothing. And I feel a considerable 
confidence in my own judgment supported as 
it is by that of two gentlemen of this position. 

On the evidence, therefore, as far as I have 
got, I am not satisfied that the signature of 
Madho Ram to B is a forgery. 

This brings me to the astonishing feature 
in this case, a point on which it wholly turns, 
that is this. Itis proved that certainly on 
one occasion Madho Ram signed blank drafts 
T.e., before he left on 4th of October, but ow- 
ing to the importance of it, I read his state- 
ment (Extibit 4) before the Directors, 
which is dated the 8th November 1905:—‘“I 
admit that when Ihave to go outof the 
station temporarily or when I have to leave 
the Bank premises for attending Court or for 
some other purpose, I sign blank drafts and 
advices and leave them with the Accountant 
to be filled up in my absence, if a customer 


turns up while I am away. On my return, . 


I always enquire from the Accountant 
whether the blank form which I left with 
him was or was not used up in my absence. 
Tf he says it was, then I check it with 
the entries in the other books. If he 
says it was not, then I tear the signed advice 
but not the drafts as the latter bears on the 
back of it a one anna receipt stamp and tear- 
Ing it means a loss of one anna to the Bank”, 
His answers, in cross-examination on this 
passage, were most unsatisfactory, and I do 
‘not believe that it was only on one oc 
casion that he did this, for look at what 
he said before me (page 556) “ I had once 
or twice signed the Banks drafts in blank 
at Lahore when I acted as Manager and had 
to go to Court.” 

And from another part of the evidence, it 
appears that it was the practice of the Bank 
to sign blank drafts, From his evidence 


I infer that he was in the habit of signing 
blank drafts and he actually said in cross- 
examination as to his depositions inthe Crimi- 
nal Court “that it was the custom of the 
Bank to do so” ze, “the custom at all the 
Bank’s Branches and Head Office.” 

The conclusion I have come to is that Ex- 
hibit B had been signed in blank by Madho 
Ram and used by the forgers for the purpose 
for which it was used. No doubt, two men, 
Devanchand and Ishwardas, have been con- 
victed and sentenced for forgery of Multan 
draft as wellas B. But it is obvious that the 
signature andthe initials (other than the 
initials to the word bearer”) to B may be the 
genuine ones of Madhoram and the rest of the 
document a forgery. 

Supposing my conclusion to be well-found- 
ed, how does the matter stand in law? Look- 
ing at the duty imposed on a banker to obey 
the mandate of his customer on a document, 
such as the onein question, there is, if I may 
so express it, a correlative duty whereby a 
customer may be told sic utere tuo ut 
alienum non ledas and when Madho Ram 
signed papers of the Bank which, though not 
perhaps filled in any particular, were really 
Bank drafts, he was acting in such a way 
asto injure the banker who honoured the 
draft when filled in. Mr. Raikes very in- 
geniously argued that the draft, though signed 
by Madhoram, had no drawee or payee men- 
tioned in it and, therefore, could not be 
described as a cheque but, in my opinion, that, 
as I show hereafter, seems to be against his 
clients. Putting Madhoram's name to it en- 
abled any person, into whose hands it fell, to 
fill in the payeeand drawee and made it a 
perilous thing for him to do. This seems to 
me to distinguish the present case from Schol- 
field v. Lord Londesborough (1) and Colonial Bunk 
of Australasia Ld. v. Marshall (2), for in those 
cases the instruments, when drawn originally, 
were complete and the subsequent additions 
unauthorised ; whereas here the document 
was one which could be and was completed 
to the damnification of the defendants Bank. 
The principles applicable to the present 
case are those stated by Lord Halsbury in 
the Bank of England v. Vagliano (3): “Now, 


apart from the particular machinery by 
(1) (1896) A. C. 514; 65 L. J. Q. B. 593; 75 L, T. 
254; 45 W. R. 124. 
(2) (1906) A. C. £59; 75 L.J.P.@. 76; 22 TLR. 746. 
(3) (1891) A. ©. 114; 60 L. J. Q. B. 145; 64 L. T, 
353 ; 89 W, R. 657; 55 J. P, 676, 
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was effected, it will 


whigh this transaction 
principal who has 


_ not be denied that a 
misled his agent into doing something on 
his behalf, which the agent has honestly 
done, would not be entilled to claim against 
the agent in respect of the act so done; and 
upon this branch of the case, the question 
is whether the agent was misled into doing 
the act by the default of the principal.” 
See Ireland v. Livingstore (4). That prin- 
ciple seems to me to be directly applicable 
to the present caso, for here the agent was 
misled into paying the draft by the default 
of tħe principal in drawing it in blank. 
I refer to another passage, page 115, from 
“My Lords” down to “the case.” But here 
I hold that the plaintiffs’ agent, by 
volantary act of his own in signing blank 
document, gave credit and the certification 
of-its genuineness when filled up. Here the 
very thing which the defendants did was 
induced by the default of the plaintiffs’ 
agent and ib will be noticed that Lord 
Halsbury says that he designedly avoided 
‘calling these documents bills of exchange 
because they were nothing of the sort but 
if they had got into the hands of an in- 
nocent owner of value without notice, 
Vagliano would have undoubtedly been res- 
ponsible upon them, for he had given them 
a genuineness as against himself by ac- 
cepting them. So here Madhoram gave B 
genuineness as against the plaintiffs by his 
signature thereto. Again Lord Macnaghten, 
page 159, says: “If A employs B on his 
behalf to deal with articles’ of a certain 
description in a particular way and then 
A, through inadvertence or otherwise, intro- 
duces among the articles with which B is 
to deal a dangerous counterfeit, not distin- 
guishable in appearance from its companions, 
I cannot doubt that A is bound to in- 
demnify B against any loss resulting from 
his dealing with the counterfeit as if it 
Were a genuine article within the scope of 
his employment. And it cannot, I think, 
make any difference that B is bound by the 
terms of his employment to bear every risk 
incident to his dealing with the genuine 
article.” In the present case, Madhoram in- 
troduced amongst the drafts, with which 
the defendants had to deal, a document 
dangerous to thg defendants because the 

(4) L. R. 6 H. L. 895; 41 L. J. Q. B. 201; 27 L. T. 
79; 15 W. R. 152. 


body `of it could be filled above his genuine 
signature to their detriment. 

After having referred toall the Cases, 
which were mentioned to me, I am of opinion 
that the statement in Hart on Banking, 
second edition, page 293, is correct where 
he says: “As between a customer and his 
banker who is his mandatory, the duty on 
the part of the customer arises directly out 
of contractual relations subsisting between 
them to take care that any cheque which 
he should buy him is not in such a form 
as to offer facilities for an alteration which 
would mislead tle banker if reasonably vigi- 
lant.” Substitute for the words “ for an 
alternation ” the words “ for being filled 
up ” and you have the present case. 

Mr. Raikes argued that Young v. Grote 
(5) had been overruled by reason of the 
decisions in Scholfield v. Londersborough (1), 
and Colonial Bank v. Marshall (2), and 
referred to a passage in the Laws of England 
to that effect. Bat in Hart on Banking, a 
second edition, Youny v. Grote (5), is cer- 
tainly not treated as overruled and, however, 
much may it have been criticised, I do not 
feel justified in saying that it has been 
overraled, and, moreover, it appears to me that 
there must be a distinction between drawing 
an instrument in blank and putting your sig- 
nature to a document which is capable of 
being converted into an instrument. Madho- 
ram, when he signed Ext. Bon the plaintiffs’ 
paper, must have known, that he was 
authorising any person, into whose hands that 
paper came, to fill it up so as to make it an 
instrument. In Young v. Grote (5), Schol- 
field v. Londesborough (1) and Colonial Bank v. 
Marshall (2) the documents were instruments 
when they left the hands of the drawer or 
acceptor and he need not, it may be, have been 
obliged to take precautions against any alter- 
ation of the instrument he had prepared. 
OF course, in Young v. Grote (5) the husband 
was Feld liable because he entrusted blank 
cheques to his wife and this is what I think 
the remarks of Lindley, L. J.,in Adelphi Bank 
v. Edwards (6) quoted in Scholfield’s case (1) 


must be limited to when he sass: 

iT = 
We cannot say there was negligence 

here, unless we go the whole length of 


saying thatit is negligence to sign a negoti- 
(5) 4 Bing. 253; 12 Moore 484; 5 L. J. (0. s.) C. 
P. 165; 29 R. R. 552. 
(6) 26 S. J. 360. 
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able instrument so that somebody else can 
tamper with it; I cannot go that length. I 
think it would be wrong’. That it seems 
to me is a very different thing from saying 
that it is negligence to sign a document which 
somebođy else may convert into a negotiable 
instrument for the honouring of which the 
banker is to be held liable. So again when 
Bowen, L. J., said in Le Leevue v. Gould (7):— 
“The Law of England does not consider that 
what a man writes on paper islike a gun or 
other dangerous instrument; unless he intend- 
ed to deceive, the law does not, in the 
absence of contract, hold him responsible for 
drawing his certificate carelessly.” He is 
there alluding to the drawing of an instru- 
ment not to the drawing of a document which 
somebody else is, by the form of it and in 
consequence of the signature, capable of con- 
verting into an instrument. Madhoram, by 
signing his name to a blank Bank form, 
enabled any person into whose hands it fell 
to make ita gun with which to shoot the 
defendants’ bank. Again in the Colonial 
Bank’s case(2), the Privy Council, at page 567, 
in discussing Scholfield’s case, (1) say: “It was 
recognised that there is or may be a duty on 
the part of the drawer of a cheque towards 
his banker which does not exist on the part. 
of the acceptor of a bill towards the holder. 
It was recognised that if the customer by 
any act of his has induced the banker to act 
upon the document by his act or neglect of 
some act usual in the course of dealing 
between them, it is quite intelligible that he 
should not be permitted to set up his own 
act or neglect to the prejudice of the banker, 
whom he has thus misled or by neglect 
permitted to be misled.” 

To my mind, the act usual in the course of 
dealing between the plaintiffs and the defen- 
dant, which Madhoram neglested, was to fill 
up drafts in the usual way. The act of 
commission on the part of Madhoram was to 
sign his name upon the bank’s paper which 
any person could fill up for any amount. I 
can imagine that bankers in the City of 
Londan would get a shock if they were told 
that they were to be held liable on drafts 
signed, wholly in blank by country managers 
and filled up fraudulently. 

I, therefore, come to the conclusion that 
the plaintiffs have failed to discharge the 


(7) (1893) 12 B. 491 at p. 502, 


onus which lay upon them of proving „that 
the signature of Madhoram to B. is a forgery. 


I find on thé issues as follows: — 


(1) Whether the draft of Rs. 10,C00 bore 
the genuine signature of Madhoram. 


The plaintiffs have failed to prove that it 
did not. 


(2) Whether, having regard to the signa- 


tures and wording appearing} on the said 


draft, the defendants were not justified in 
paying the said draft to the bearer. 


In the affirmative. 


(3) Whether the plaintiffs withont delay 
gave information to the defendants that the. 
draft was a forgery. 


No finding necessary, 


(4) Whether the defendants in making the 
said payment acted without proper care and 
caution or were guilty of negligence. 


In the negative. 


(5) Whether if the signature of Madhoram 
on the said draft wasa forgery, was it not 
owing to the negligence of the plaintiffs that 
such forgery came to be committed. 


No finding necessary, but if necessary, in 
negative. 


(6) Whether the plaintiffs are entitled to 
recover the sum of Rs. 10,000 or any and 
what part thereof from the defendants. 


The plaintiffs are not entitled to recover 
Rs. 10,000 or any part thereof from the 
defendants. 


I dismiss the suit with costs. 


I cannot help regretting that owing to the 
state of my health, I had to put the parties 
and counsel to so much trouble in coming up 
to the bungalow where I heard this case for 
several days, a trouble which was cheerfully 
borne by all of them. 

: Sutt dismissed. 
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« CALCUTTA HIGH COURT. 
Civit Ruses Nos. 3034, 3035, 34518 anv 3519 
or 1910. 
September s, 1910. 
Presenét:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
BRITISH INDIA STEAM NAVIGATION 
Co. ,-—-CLATMANTS 
versus 
SECRETARY or STATE ror INDIA In 
COUNCIL 
AND 
GARDEN REACH SPINNING ann MANU- 
FACTURING Co., —OLAIMANT3 
Versus 
SECRETARY or STATE ror INDIA In 
COUNCIL AND cross RULES BY THE SECRETARY 
OF STATE AGAINST THE ABOVE TWO 


COMPANIES. 

Land Acquisition Act (I of 1894), ss. 11, 18, 53— 
Land Acquisition Collector, nota Court—High Court 
has no power to interfere with award—Ciril Proce- 
dure Code(Act V of 1908), s. 115, O. XI, R. 12—Charter 
Act, s. 15—Power of Land Acquisition Judge to inter- 
fere with award—Secretary of State or person for 
whose benefit land is acquired, not entitled to demand 
reference-—Discovery, order for, may be made in Land 
Acquisition case—High Court—Pover of interference— 
Interlocutory order. 

A Land Acquisition Collector, when he holds an 
enquiry and makes an award under section 11 of 
Act Iof 1894, is not a Court within the meaning 
of section 115 of the Civil Procedure Code of 1908, 
much less is he a Court subject to the appel- 
late jurisdiction .of the High Court within the mean- 
ing of section 15 of the Charter Act. Consequently 
the High Court has no power to review an award of 
the Collector, in the exercise ofits revisional jurisdic- 
tion or of the powers of superintendence vested in it 
under the Charter Act. 

Durga Das y. Queen-Empress, 27 C. §20; Ezra 

“vy. Secretary of State, 30 C. 36; 7 C. W. N. 249 and 
Ezra v. Secretary of State, 32C. 605; 1 C. LJ, 
227; 9 0. W. N. 454; 2 A. L. J. 771; 32 I. A. 98 (P. C.), 
relied upon. 

Administrator-General v. Land Acquisition Collector, 

12 C. W. N. 241; Abdool Ali v. Verner, 23 W. R. 
73 and Lachmesuar Singh v. Chairman of Darbhanga 
Municipality, 17 I. A. 90; 18 C. 99, distinguished. 
- The Court of the Land Acquisition Judge is a 
Court of special jurisdiction, the powers and daties 
of which are defined by the statute; thereforo, it 
cannot exercise inherent powers so as to assume 
jurisdiction over tatters not intended by the 
Legislature to be comprehended within the scope 
of the enquiry before it. 

Consequentl; it has no jurisdiction to review the 
award of the Collector, to set it aside as illegal.and 
made in contravention of the provisions of the law and 
to direct him to recast, modify and reduce it. 

Shyam Chandra v. Secretary of State,7 C. L. J. 445; 
35 0. €25; 12 C. W. N, 569; and Gajendra Sahu v. 
Secretary of State, 8 C. L. J. 39, distinguished. 


The expression “any person interested” in seçtion 18 ` 


of the Land Acquisition Act, does not include the 
Secretary of State orthe person for whose benefit land 
is acquired, and they are not entitled to demand a re- 
ference under that section. 

Municipal Corporation v, Jogendra Narain, 13C. W, 
N. 116; 4 Ind. Cas. 332, referred to. 

The Court of the Land Acquisition Judgo is 
restricted ioan examination ofthe question which 
has been referred by the Collector for decision 
under section 18, and ihe scope of the enquiry can- 
not be enlarged at the instance of parties who 
have not obtained, or who cannot obtain any order 
of reference. 

Promotha Nath v. Rakhal Das, 11 C. L. J. 420 at p. 
423; 6 Ind. Cas. 546, relied upon. 

Therefore, the Judge has no jurisdiction cither to 
reduce the total sum awarded by the Collector, 
or to consider items not disputed by the claimant, 
with a view to reduce them by an amount which 
the claimant may prove ought to be added to 
other items. 

An order for discovery may be made ina case 
under the Land Acquisition Act, under Order 
XI, Rule 12, of the Civil Procedure Code, 1908. 

The High Court may interfere when an in- 
terlocutory order has been made by the lower 
Court without jurisdiction or under such circum- 
stances as are likely to cause irreparable injury to 
one of the litigants. f 

Gobinda Mohan v. Kunja Behari, 10 C. L. J. 407; 
4 Ind. Cas. 364 14 C. W. N. 147 and Amjad Ali v, 
Ali Hussein, 6 Ind. Cas. 574, relied upon. 

Rules against the order of the Land Ac- 
quisition Judge of 24-Pergannahs, dated June 
30, 1910. 

Dr. Rash Behary Ghosh, Babus Surendra 
Nath Roy and Satyendra Nath Roy, for the 
Claimants. 

Messrs. Stephen, Knight and Bagram and 
Babus Ram Charan Mitra and Joy Gopal 
Ghosha, forthe Secretary of State. 


Judgment.—tThese four rules are 
directed agairst two orders of the same des- 
cription made by the Land Acquisition Judge 
of the 24-Pergannahs, in two references made 
tohim under section 18 of the Land Acquisi- 
tion Act, at the instance of two claimants, 
the British India Steam Navigation Co., 
and the Garden Reach Spinning and Manu- 
facturing Co. The properties in respect of 
which the references were made have been 
acquired by the Government for the Com- 
missioners of the Port of Calcutta. The orders 
ofthe Land Acquisition Judge have been as- 
sailed before us on behalf of both the Secre- 
tary of State and the claimants. To appre- 
ciate the true bearing of the questions raised 
which are of considerable importance and 


not wholly free from difficulty, it is es- 
sential that we should state in brief 
outline the circumstances under which 
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the orders in cuntroversy were made by the 
Court below. 

After the references under section 18 had 
been made by the Collector, two applications 
in each of the cases were presented on be- 
half of the Secretary of State to the Land 
Acquisition Judge on the 22nd and 23rd June 
1910. In the first application, objections were 
taken to the validity of the award of the 
Land Acquisition Collector on the ground 
that under that award various sums had 
been awarded to the claimants in con- 
travention of the law; it was accordingly 
prayed that the award might be remit- 
ted with directions that the Collector do 
proceed according to law or that the award be 
seb aside, recast, modified or reduced. In 
the second application, it was prayed that 
under Order XI, Rule 12, of the Civil Pro- 
cedure Code of 1908, an order might be made 
upon the claimants to make discovery on 
oath of all documents in their possession re- 
lating to the matters in controversy. In res- 
pect of the first of these applications, the 
learned Judge in the Court below has held, 
first, that he had no power to remit the award 
to the Land Acquisition Collector for re- 
consideration, and, secondly, that he could 
not reduce the total amount which may have 
been properly awarded by the Collector; but 
the learned Judge has also expressed the opi- 
nion that he had powerto review the items 
which made up the total award, so as to re- 
duce any item by an amount equal to that 
by which another item might have to be 
increased; in other words, that if the Judge 
was satisfied that the Collector had exceeded 
his statutory authority and paid away sums 
which he was notcompetent to award under 
the provisions of the Act,the Judge had au- 
thority to review that portion of the award of 
the Collector and set it aside on the ground 
that it was illegal and void. In respectof the 
second application, the learned Judge has ex- 
pressed the opinion that before an order for 
discovery was made, it would be to the in- 
terest of the litigants to have the questions in 
controversy between them definitely ascer- 
tained, but he has nevertheless directed the 
claimants to make a full and sufficient aff- 
davit ofall documents in their possession or 
power relating tothe matters in question, and 
‘also to produce for the inspection of the legal 
advisers of the Secretary of State all docu- 
ments mentioned in such affidavit except such 


as they are legally entitled to refuse to pro- 
duce. In the Rules obtained by the claim- 
ants, the order of the learned Judge has been 
assailed substantially on two grounds, 
namely, first, that the order for discovery 
ought not to have been made and, secondly, 
that he had no jurisdiction to review the 
award ofthe Collector at the instance of the 
Secretary of State, to set aside any portion of 
it as illegal and void and generally, to re- 
adjust the various itemssome of which were 
not impeached by the claimants. In the 
Rules obtained by the Secretary of State, the 
order of the learned Judge has been assailed on 
the ground that he has for erroneous reasons 
held that he had no jurisdiction to re- 
mit the award to the Collector and that upon 
the facts alleged by the Secretary of State 
and not controverted by the claimants though 
ample opportunity was repeatedly offerad to 
them to doso, he ought to have exercised ' 
such jurisdiction. It has been further argued, 
inthe alternative, in these Rules, that if the 
learned Judge had no jurisdiction to remit 
the award to the Collector, this Court pos- 
sesses such jurisdiction, and that, we should, 
in the exercise of such jurisdiction, remit the 
award tothe Collector for re-consideration, 
as otherwise grave and irreparable injury 
would be done to the Commissioner of the 
Port of Caleutta for whose benefit the pro- 
perties have been acquired by the Govern- 
ment. The principal questions, therefore, 
which emerge for consideration from the 
arguments which have been addressed to us 
on both sides may be formulated as follows: — 
first, has this Court jurisdiction to review the 
award of the Collector, to cancel or modify 
it, or to remit the proceedings to him for re- 
consideration; secondly, has the Land Acquisi- 
tion Judge jurisdiction to take action of the 
same description; thirdly, has the Land Ac- 
quisition Judge jurisdiction to review, at the 
instance of the Secretary of State, the award 
of the Collector in so far as itis not challeng- 
ed by the claimants, to re-examine items 
not controverted by them, and to set aside 
the award partially onthe ground that it 
is illegal and void, and, fourthly, has the 
Land Acquisition Judge jurisdiction to make 
an order for discovery; if so, whether that 
jurisdiction has been appropriately exercised. 
in these cases. These questions have been 
argued with great earnestness and elabora- 
tion, justified not merely by the value of the 
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claim but also by the novelty of some of the 
questions in controversy. Sinca the close of 
the hearing of these Rules, we have minute- 
ly seratinizsd all the materials which have 
been placed before us aud have anxiously con- 
sidered every argument addressed to us on both 
sides. Wé now proceed to state the conclusions 
at which we have arrived. 

In so far as the first of the four questions, 
which arise for consideration, is concerned, ib 
has been arguedon behalf of the Secretary of 
State that it is competent to this Court to 
review an order made by the Collector under 
section 11 of the Land Acquisition Act, either 
under section 115 of the Civil Procedure 


Code of 1908 or under section 15 of the High: 


Courts Act, 1861; and in support of this pro- 
position, reliance has been placed upon the 
case of Administrator-General v. Land Ac- 
quisition Collector (1). In our opinion, this 
contention is entirely unsustainable, because 
the Collector, when he holds an enquiry and 
makes an award under section ll of Act I of 
1894, is not a Court, and is, undoubtedly, not 
a Courl subject to the appellate jurisdiction 
of the High Court. In support of this pro- 
position, reference may be made to the ob- 
servations of this Court in Durga Das v. Queen- 
Empress (2); Hara v. Secretary of State (3) 
and of their Lordships of the Judicial Com- 
mittee in Hzra v. Secretary of State (4), In 
Ezra v. Secretary of State (3), this Court ob- 
served that throughout the proceedings, the 
Collector acts as the agent of the Government 
for the purpose of the acquisition, clothed 
with certain powers to require the attend- 
ance of persons to maka statements relevant 
to the matter which be has to investigate; but 
he is in no sense of the term a Judicial Otficer, 
nor is the proceeding before him a judicial 
proceeding. Again in Ezra v. Secretary of 
State (4), their Lordships of the Judicial Com- 
mittee observed that when the sections relating 
to the Coilector’s award are read together, it 
is found that the proceedings resulting in an 
award are administrative and not judicial; 
that the award in which the enquiry results 
is merely a decision binding upon the Col- 
lector as to what sum shall be tendered to 
the owner of the lands, and thatif a judicial 


ascertainment of the value is desired by the 
(1) 12 0. W.N. 241. 
(2) 27 0. 820. e 
(8) 300. 36; 7 0. W 
(4) 32 C. 605; 1 C. L 
. 771; 32 L A, 98 (P, C 


N. 249. 
4 227; 9 0. W, N. 454; 2 A.L. 


owner, he can obtain it by requiring the 
matters to be referred by the Collector to the 
Court. On this principle, it was ruled that, 
in the absence of fraud or corruption, the fact 
that the Collector obtained information with- 
out the knowledge of the claimant and did 
not disclose it on the enquiry, would not 
vitiate his proceedings. It is, in our opinion, 
reasonably clear from an examination of the 
provisions relating to the enquiry and award 
by the Collector that heis not a Court with- 
in the meaning of section 115 of the Code of 
1908, much less is he a Court subject to the 
appellate jurisdiction of the High Court with- 
in the meaning of section 15 of the High 
Courts Act of 1861. The case of Adminis- 
trator General v. Land Acquisition Collector (1) 
is obviously. distinguishable. The learned 
Judges merely held that when a Collector re- 
fuses to make a reference to the Civil Court 
upon an application made under section 18, 
he acts judicially and his order is subject to 
revision by the High Court. Whether this 
view is or ‘is not well-founded, itis needless 
to examine for our present purposes, because 
the learned Judges in that very case conced- 
ed that up to and including the time of mak- 
ing his award, the Collector is in no sense a 
Judicial Officer, that the proceedings before 
him are not judicial proceedings and, however 
irregular his proceedings may be, the High 
Court cannot interfere with his award made 
under section 11 of the Act. It has been 
suggested, however, on behalf of the Secre- 
tary of State, upon the authority of the deci- 
sion of this Court in Lekhraj Ram v. Debt 
Pershad (5), that there is no form of judicial 
injustice which the High Court, if need be, 
cannot re-act under the Charter Act. With 
reference to this decision it must be observed 
that the injustice which was there sought 
to be rectified was due to the action of a 
Court subject to the appellate jurisdiction of 
the High Court, namely, the Court of the 
Chief Presidency Magistrate at Calcutta, and 
we are entirely in accord with the view 
indicated in this decision that the exercise 
of the powers of superintendence of 
this Court cannot be fettered by any arti- 
fical rules or crystallized into inelastic 
formulas. To attract the operation, however, 
of section 15 of the High Courts Act, 1861, it 
must be established in the first place that the 


order assailed has been made by a Court sub- 
(5) 120. W.N. 678; 7 Cr. L. J. 499, 
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ject to the appellate jurisdiction of the High 
Court. The section does not entitle the High 
Court to rectify what may be called executive 
or administrative injustice in contradistinction 
tojudicialinjustice; nor can forms of procedure 
be legitimately ignored altogether to bring 
a case within section 15 of the High Courts 
Act, for instance, it would be idle to contend 
that if a litigant has his remedy by a regular 
suit, be may nevertheless claim, as a matter of 
right, the interference of this Court under the 
Charter Act. Reference has also been made 
to the cases of Abdool Alt v. Verner (6) and 
Maharaja Luchmesswar Singh v. The Chairman 
of the Darbhanga Municipality (7),to show that 
this Court has authority toreview an award 
by a Collector. These cases, however, are 
of no real assistance and do not support the 
contention put forward on behalf of the Secre- 
tary of State. In the first case, the decision 
which was assailed was an award by the 
Judge. In the second case, the question of 
the legality of the award of the Collector 
was raised in a regular suit. Indeed the 
cases of Luchmessar Singh v. The Chairman of 
Darbhanga Municipality (T); Saundy v. D. 
W. Commissioners (8) and Gaekwar of Baroda 
v. Gandhi (9), reviewed by this Court in 
Rameswar Singh v. Secretary of. State (10), 
indicate that the Civil Courts are not power- 
less to afford relief to a person aggrieved 
by proceedings taken in nominal compliance 
with statutory provisions, though tbere is 
apparently room for serious controversy, how 
far, if at all, and in what precise mode, 
such relief can be claimed by the Secretary 
of State or the Corporation for whose benefil 
proceedings have been taken [Jn re Merwanjz 
Cama (11); Daryudinomal v. Secretary of State 
(12), where reference is made to Attorney- 
General v. Great Western Railway Company 
(13)]. Itis sufficient for us to hold that the 
Secretary of State cannot invite this Court te 
review the award of the Collector in the exer- 
cise of our revisional jurisdiction or of the 


powers of superintendence vested in us 

(6) 23 W. R. 73. = 

(7) 17 L A. 90; 18 C. 99.) i 

(8) (1906) A.C, 110; 75 LVJ. P. O. 
648; 22 T. L. R. 37. 

(9) 30 I. A. 60; 27 B. 346. 

(10) 34 0. 470; 11 C- W. N. 356; 5 0. L. J. 669. 

(11) 9 Bom. L. R. 1282 at p. 1238. 

(12) 2 S. L. R. 68. 7 

(13) (1877) 4 Ch. D. 735; 46 L. J. Ch. 102; 35 L- T 
921; 25 W. R. 330. 


25; 93 L. T. 


under the Charter Act. The first quegtion 
must consequently be answered against the 
Secretary of State. 

In so far as the second questionis concern- 
ed, we have been invited by the learned coun- 
sel for the Secretary of State to hold that 
the Land Acquisition Judge had jurisdiction 
to review the award of the Collector, to set 
it aside as illegal and made in contravention 
of the provisions of the law, and to direct 
him to recast, modify and reduce it, In 
support of this proposition, reliance has 
been placed upon the cases of Shyam Chandra 
v. Secretary of State (14) and Gajendra Sahu 
v. Secretary of State (15). This proposition 
has been strenuously controverted by the 
claimants. It has been argued on their be- 
half that the Court of the Land Acquisition 
Judge isa Court of strictly limited jurisdic- 
tion and that the scope of the enquiry before 
it is accurately defined by the statutory provi- 
sions on the subject and cannot possibly be 
enlarged so as to embrace an enquiry into the 
legality of the proceedings before the Collec- 
tor antecedent to his award. In support: of 
this position, reliance has been placed upon 
the cases of Imdad Ali v. Collector af 
Farakhabad (16); Crown Brevery v. Collector 
of Dehra Dun (17); Babujan v. Secretary of 
Staie (18); Bhandi Singh v. Ramadhin Rai 
(19); Rayhu Nath Das v. Collector of Dacca 
(20); Nilmont Singh v. Rambandhu (21) and 
reference has been made to the observations 
of Lord Truro in London and North-Western 
Railway Company v. Bradley (22), which, 
it is said, are not affected by the decision 
of the House of Lords in Hammersmith 
v. Brand (23). In our opinion, there is 
no room for controversy thatthe Court of 
the Land Acquisition Judge is a Court of 
special jurisdiction, the powers and duties 
of which are defined by the statute, and 
that there is no foundation for the con- 
tention put forward on behalf of the Secretary 


of State that a Court of this description 
» (14) 7 0. L. J. 445; 85 C. 525; 12 C. W. N. 569. 
(15) 8 C. L. J. 39. 


(18) 4 C. L. J. 256. 
C. L. J. 859. 

(20) 6 Ind. Cas. 457; 11 C. L. J. 612. 

(21) 7 C. 388. 

(28) (1851) 3 Mac. & Good 336 at p. 340; 6 Railw. 
Cas. 551; 15 Jnr. 639. i 

(23) (1870) L. R. 4 H. Le 171; 21 L. T. 238; 18 Ww 
R. 12; 39 L. J. Q. B. 449. 
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can he legitimately invited to exercise inher- 
ent powers so as to assume jurisdiction 
over matters not intended by the Legislature 
to be comprehended within the scope of 
the enquiry before it. The cases of Shiyam 
Chandra w. Secretary of State (14) and 
Gajendra Sahu v. Secretary of State (15), 
are clearly distinguishable. In the first 
of these cases, the property acquired, 
namely, fishery rights, was not ‘land’ within 
the meaning of the Act, and could not by 
any possibility form the subject-matter of 
statutory acquisition. In the second case, 
the property actually acquired was different 
from’ that mentioned in the declaration. 
Under such circumstances, it was ruled by 
this Court thatthe Land Acquisition Judge 
might refuse to take cognizance of a reference 
made by the Collector under section 18 
of the Land Acquisition Act. 26 must 
further be observed that in these two cases, 
it was the claimant who ultimately took 
up the position that the reference was 
without jurisdiction, and it was at his in- 
stance that the objection was allowed to 
prevail. The substance of the matter, 
therefore, was that the claimant, although he 
had obtained a reference made under section 
18, sutsequently resiled: from that position, 
and invited an order for what really 
amounted to a discharge of the reference. 
This position is perfectly intelligible, because 
such a course would still leave it open to 
the claimant to sue the Secretary of State 
for damages, for unauthorized interference 
with his property in merely nominal com- 
pliance with the provisions of the Statute. 
Saunby v. L. W. Commissioner (8); Gaekwar of 
Baroda v. Gandhi (9), .Rameswar Singh v, 
Secretary of State (10). The position, however, 
which we are here invited to affirm is of an 
entirely different description. The claimant 
has here obtained a reference under sec- 
tion 15 of the Land Acquisition Act, because 
he is dissatisfied with the award. It 


is the Secretary of State who has challeng- ` 


ed the reference. The contention on his 
behalf in substance has been that, not 
only has the claimant no grievance, but 
that he has been awarded large sums of 
money by the Collector in a wholly un- 
authorized manner on account of a jetty, 
an over-bridge, an electric plant stone ballast, 
a way bridge and lss of time due to 
< possible removal of business to other pre- 


mises, for all of which the claimant, it is 
suggested, has not the remotest vestige of 
a logical claim. It bas further been urged 
that the statutory allowance on these items 
has been improperly awarded in contraven- 
tion of the plain provisions of the statute 
and further that the sums awarded for 
land, houses and trees have been largely 
in excess of their market-value. If was 
upon these allegations and others of a 
like character, that the counsel for the 
Secretary of State invited the learned Judge 
in the Court below to review the award of 
the Collector, to cancel it, and to remit 
it to him to be recast, modified or reduced. 
In our opinion, the course which the lea: ned 
Judge was invited to pursue was never 
contemplated by the framers of the statute, 
and is not authorized by any provision thereof, 
It is not necessary for us to review minute- 
ly the provisions of the Act which were 
recently examined by this Court in detail 
in the case of Raghu Nath Das v. Collector 
of Dacca (20). The scope of the reference 
made at the instance ofa claimant under 
section 18 of the Land Acquisition Act js 
manifestly of a strictly limited character. If 
the contention of the learned counsel 
for the Secretary of State were well-found- 
ed, we would have to hold in substance 
that a reference under section 18 may be 
made at the instance not merely of the 
claimant but also of the Secretary of 
State. It follows indisputably, however, 
from an examination of the carlier sections 
of the Land Acquisition Act and specially 
of sections 9, 10 and 11 that the expression 
“any person interested” in section 18 does 
not include the Secretary of State. Section 
50, on the other hand, makes it clear beyond 
the possibility of any dispute that a local 
authority or company for whose benefit 
land may be acquired by the Government 
is not entitled to demand a reference under 
section 18 [Municipal Corporation, Pabna v. 
Jogendra Narain (24)]. If, therefore, the Sec- 
retary of State is not entitled to claim a refer- 
ence nnder section 18 of the Land Acquisition 
Act, as we hold he is not, we find it dif- 
cult to appreciate how at his instance the 


and Acquisition Judge can be invited to 


review the award of the Collector, to cancel 
it or to remit it for modification or 
reduction. Obviously, the Secretary of State 


(24) 18 C. W. N. 116; 4 Ind, Cas, 332, 
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cannot be permitted to achieve by the 
suggested indirect method what, it is un- 
disputable, he cannot obtain directly. 
Section 18 and other sections which follow it, 
make it reasonably plain that the question 
of the legality of the acquisition or the 
impropriety of the award of the Collector 
were not intended by the legislature to 
form the subject of enquiry by the Land 
Acquisition Judge at the instance of the 
Secretary of State. The reference is ob- 
tained by the claimant, the objections he 
can urge against the award of the Collector 
are specified in sub-section (1) of section 
18; under section 20, the Court has to 
determine the objection, and under section 
21 the scope of the enquiry is restricted to 
a consideration of the interest of the persons 
affected by the objection. The questions, 
therefore, which were sought to be raised 
before the learned Judge in the Court 
below at the instance of the Secretary 
of State were manifestly questions which 
as a Court of special jurisdiction he was 
not competent to try, and we feel no doubt 
that he acted properly when he refused 
to remit the award to the Collector for 
re-consideration, modification or reduction. 
The second question must consequently be 
answered against the Secretary of State.. 

In so far as the third question which 
arises for consideration is concerned, the 
learned Judge in the Court below has held 
that although he has no jurisdiction to 
reduce the total sum awarded by the 
Collector, he is entitled, upon a reference 
under section 18 made at the instance of 
the claimant, to consider items not disputed 
by the claimant, with a view to reduce them 
by an amount which the claimant may 
prove ought to be added to other items. 
In support of this position, the learned 
Judge has placed reliance upon the case of 
Hooghly Mills Company vw. Secretary-of State 
(25). An examination of the judgment, 
however, taken along with the points in 
controversy in that case, makes it clear 
that the question now raised did not arise 
for consideration at all; and the isolated 
passage upon which reliance is placed cannot 
be deemed to embody a judicial determination 
of this point. The answer to the question 
raised, therefore, must depend upon the 


provisions of the Land Acquisition Act to 
(25) Regular Appeal No. 96 of 1901, 


which reference has already been made in 
the course of our examination of the second 
question. Section 18 contemplates a 
reference at the instance of the claimant, and 
indicates the objections that may be taken 
by him to the award: he is also required 
to state the grounds upon which such ob- 
jection is taken. Under section 20, the 
Court proceeds to determine the objection, 
that is, the objection taken by the 
claimant under section 18. Section 20 does 
not contemplate that any cross-objection, if 
such an expression is permissible in this 
connection, may be taken by the Secretary 
of State. To take a concrete illustration, 
suppose the property acquired is land and 
a building thereon. The Collector in his 
award values the land at Rs. 500 a cottah 
and allows Rs. 10,000 for the house. The 
claimant obtains a reference on the ground 
that the land has been under-valued ; is it 
open to the Secretary of State, who cannot 
obtain a reference under section 18, to 
urge that the building has been over-valued 
to such an extent that the objection of 
the claimant as to the under-valuation of the 
land, however well-founded ib may be, must 
fail? We are not prepared to hold that 
such a procedure was contemplated by the 
legislature. We are not unmindful that 
section 18, when it specifies the four heads 
under which objection may be takon by 
the claimant, speaks of the amount of com- 
pensation. This expression by itself may be 
comprehensive enough to afford some basis 
for an argument that the whole question of 
amount of compensation is referred. But 
this view, we think, is sufficiently negatived 
by section 20, which directs the Court to 
determine the objection, that is, the objection 
of the claimant. Because the claimant ob- 
jects to a particular item and obtains a 
reference, the Court cannot review another, 
a totally distinct and unconnected item. 
The view, we take, is to some extent supported 
by the principle which underlies the deci- 
sions of this Court in Abu Bakar v. Peary 
Mohan Mukerjee (26); Gobinda Kumar v, 
Debenda Kumar (27); Mahommed Sofi v. 
Haran Chandra (28) and Probal Chundra v. 
Peary Mohan (29). That principle is, as it 

(26) 34 C. 451. 

(27) 12 0. W. N.98. , ° 

(28) 12 C. W. N. 985. 

(29) 12 C. W. N. 987. 
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is put in the case of Promotha Nath v. 
Rakhal’ Bas (30), that the Court of the 
Land Acquisition Judge is restricted to an 
examination of the question which has been 
referred by the Collector for decision under 
section 18, and the scope of the enquiry 
cannot be enlarged at the instance of par- 


ties who have not obtained, or, who, as 
in the case before us, cannot obtain 
any order of reference. Jn our opinion 


the learned Judge was in error when he held 
that he had authority to review the award 
of the Collector in regard to matters not chal- 
lenged by the complainant and to set it aside 
on the ground of illegality. The matter, of 
“which the learned Judge was properly seized, 
was the objection of the claimant and he 
should now proceed to determine its validity, 
The third question mast consequently be an- 
swered against the Secretary of State. 

In so faras the fourth question raised be- 
fore us is concerned, it is really comprised ina 
very narrow compass. As we have already 
stated, an application was made in the Court 
below on behalf of the Secretary of State for 
discovery under Order XI, Rule 12, of the 
Code of 1908. The learned Judge was ia- 
clined to the opinion that the question in 
controversy should be specified before the order 
for discovery was made. Yet he ultimately 
directed the claimants to make an affidavit 
of documents and to produce them in Court for 
inspection within a specified period. In this 
Court, it has been urged on behalf of the 
claimants, that an order for discovery cannot 
be made in a case under the Land Acquisition 
Act and that, in any event, an order ought 
not to be made at the present stage of the 
proceedings. This position has been contro- 
verted on behalf of the Secretary of State, 
and it has been urged that an order for dis- 
covery can be claimed almost as a matter of 
right. We think, there is no substance in 
the contention of the claimants that an order 
for discovery cannot be mada in a case under 
the Land Acquisition Act. Section 53 makes 
the provisions of the Civil Procedure Code, 
save in so faras they may be inconsistent 
“with anything contained in the Act, appli- 
cable to all proceedings vefore the Courtof the 
Land Acquisition Judge. As the learned Judges 
of the Allahabad High Court observed in the 


case of Kishen Chand v. Jagannath Pershad (81), 
(30) 11 C. L. J. 420 a@ p. 423; 6 Ind. Cas, 546. 
(31) 25 A, 183; A, W, N. (1902) 215, 


the comprehensive language of this sec- 
tion is not to be restrained, and a similar 
view has been indicated in Bhandi Singh v. 
Ramadhin Rat (19) and Zimindar of Dhar v. 
Rana (32). Inour opinion, there is no in- 
telligible reason why the operation of Rule 
12, Order XI, of the Code of 1908. should he 
excluded from cases under the Land Acquisi- 
tion Act. The mere circumstance that an 
order of this description cannot be shown to 
have been made or found necessary in any 
previous case, is by no means conclusive. On 
the other hand, as is well illustrated by the 
case of Lyell v. Kennedy (33), it may not be 
always safe to affirm that an order of this 
description has been never made before. The 
order of the Court below is, however, open 
to objection on the ground that it is pre- 
mature, and is of the vaguest description. 
The points in controversy between the par- 
tien have not yet been specified and the learn- 
ed counsel for the Secretary of State bas 
plainly stated that in his view some of the 
objections taken by the claimant to the award 
of the Collector, are, on the face of them, 
absolutely unsustainable in law. Manifestly 
if there are any objections which must fail 
on the ground that they cannot be entertain- 
ed at all upon any conceivable principle of 
law, no discovery need be directed as regards 
them. It is well settled that in cases where 
the right of discovery in any form depends 
upon the determination of any issue or ques- 
tion in dispute in the cause or matter, or it is 
desirable that some issue or question of law 
or fact or mixed question of Jaw and fact 
in dispute should be determined first, 
the question of discovery may be reserved 
till after the issue a question has been deter- 
mined. To take an illustration, if a mortgagor 
wishes to redeem an estate, and it is denied 
that he has the right to redeem at all, 
discovery relating to questions of account 
will be postponed till it is known whether 
there is such aright or not; so also in an 
action by a principal’ against an agent 
when agency is denied [ Whyte v. Ahrens (34), 
Benno Jaffe v. Richardson (35), Tasmanian Ry 


Co. v. Clark (36), Great Western Colliery Co. v. 

(32) 58 P. R. 1906; 103 P. L. R. 1906. 

(38) 8 App. Cas. 217. 

(84) 26 Ch. D. 717 at p- 723; 54 L. J. Ch 146; 50 L. 
T. 344; 32 W. R. 649. 

(85) (1898) 62 L, J. Ch. 710; 3 R. 515; 68 L. T. 404; 
41 W. R. 534. 

(36) (1879) 27 W. R. 677. 
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Tucker (37) ]. In the case before us, the proper 
course to follow is to have the matters in 
controversy between the claimant and the 
Secretary of State specified and to have a 
determination upon the preliminary question, 
which, if any, of these objections are manifestly 
not maintainable inlaw. After this bas been 
decided and the learned Judge has got before 
him the question to be investigated, he will 
deal with the application of the Secretary of 
State for discovery and pass such orders thereon 


as he may deem essential in the interests of 


justice, for determination of matters relevant 
to the points in controversy [Downing v. Fal- 
mouth Board (38), In re Wills Trade Mark 
(39), White v. Oredit Reform(40), South African 
Republic v. La Compagnie Franco-Belge (41), 
Marriott v. Chamberlain (42), Kent Coal Con- 
cessions v. Duguid (43)]. If discovery is 
needed to enable the Secretary of State to 
test the legality ofany of the objections of 
the claimant, the order may also be made for 
that purpose. The fourth question raised be- 
fore us must consequently be answered partial- 
ly against the Secretary of State. 

At one stage of the argument, the conten- 
tion was put forward that it was not com- 
petent to this Court to consider the legality 
of the order of the Court below; this objec- 
tion, however, lost all force when both parties 
found it essential, in their own respective in- 
terests, to assail the order. We may add, 
however, that this Court is not powerless 
to seb matters right when an interlocutory 
order has been made without jurisdiction or 
under such circumstances as are likely to 
cause irreparable injury to one of the litigants. 
[Gobind Mohan v. Kunja Behari (44), Amjad 
Ali yv. Ali Husain (45)]. 

The result, therefore, is that the Rules 
obtained by the Secretary of State must be 
discharged with costs. We assess the hear- 
ing fee in each of these Rules at 10 gold 
mohurs. The Rules obtained by the claimants 
will be made absolute and the order of the 

(37) 9 Ch. App. 376;°43 L. J. Ch. 518; 30 L. T. 731. 

(38) 37 Ch. D. 234; 57 L. J. Ch. 234; 58 L. T. 296; 
36 W.R. 487. i 

(39) (1892) 3 Ch. 207; 67 L. T. 453. 

(40) (1905) 1 K. B. 653; 92 L. T. 817; 58 W.R. 369. 

(41) (1898) 14 T. L. R. 403; 1 Ch. 190; 67 L. J. Ch. 
92; 77 L. T. 655; 46 W. R. 151. 

(42) 17 Q. B. D. 154; 55 L. J. Q. B. 448; 54 L. T. 
71d; 34 W.R. 783. 

(43) (1910) 1 K. B. 904; 79 L. J. K. B. 872. 


(44) 100. L. J. 407; 4 Ind.Cas. 364; 14 O W.N. 147. 
(45) 6 Ind. Cas. 574. 
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learned Judge made on the 30th June 1910, 
discharged. The costs in these Rules will 
be costs in the proceedings in the Court 


below. We assess the hearing fee in these ` 


cases at 10 gold mohurs each. The matters 
will be remitted to the learned Judge so that 
he may take up the objections of the claim- 
ants and first delermine which of them are 
sustainable inlaw. He will then make an 
order for discovery and give specific directions 
in that behalf as may be found necessary. 
` Rules discharged. 


MADRAS HIGH COURT. 

Frese Civie Aepzat No. 109 or 1906. 
August 31, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Aiyling. 
MARUTHAN CHETTY AND OTHERS— 

- APPELLANTS 
versus 
KALIMUTHAN alias VELLAYAN AND 
OTHERS— RESPONDENTS. 

Adverse possession—Prescription—V illage 
Common property—Trustees. 

The plaintiffs claimed to be hereditary trustees in 
respect of a village pond or tank (common property of 
the villagers) and prayed for a declaration that as 
such trustees they were entitled to lookafter the 
conservancy ofthe tank and for an injunction res- 
training defendants from molesting them in their 
enjoyment of it. The following acts were relied on 
by plaintiffs in support of their claim, viz, that 
they and their ancestors had been maintaining 
and conserving the tank at their cost, that they built 
at their costa flight of steps, sluices and had been 
cleaning it, vepairing and strengthening the bunds, 
enjoying the fruits of the trees on the-banks, and that 
the occupants of the houses on the bunds constructed 
them with the leave of plaintiffs’ ancestors: 

Held, that, whatever might be the nature of the 
evidence required to establish a proprietary right, the 
above acts were not sufficient to sustain the plaintiffs’ 
right as trustees, and the presumption of a lost grant 
could not be made in favour of tho plaintiffs. 

Muthaya v. Sivaraman, 6 M. 229 and Swaraman 
Chetty v. Muttaya Chetty, 12 M. 241 at p. 248; 16 I. 
A. 48, explained and applied. 

Vencatrama Aiyar v. Secretary of State, 20 M. L. J. 
74; 7 M. L. T. 139; 5 Ind. Cas. 118, distinguished. 

Appeal against the decree of the Subordinate 
Judge’s Court of Madura (East) in O. S. No. 


16 of 1905. 


tank-— 


Judgment. 

White, C. J.—In this case the plaintiffs are 
inhabitants of a village called Nemathanpatty 
and the defendants are also inhabitants of 
the same village. The neatter in dispute is a 
pond or tauk- which may be described as the 


` 
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village pond of the village in question. 
It is saif that the pond, asa matter of fact, 
is itself outside the boundaries of Nematham- 
patty village. But I think I am accurate 
in describing the pond as the village pond of 
the village of which the plaintiffs and the 
defendants are the inhabitants or some of the 
inhabitants. 

Now the case set up by the plaintiffs is that 
they had certain rights as hereditary trustees 

- of this tank, the parties for whom the 
beneficiary rights are supposed to exist being 
the defendants and other villagers of the 
same village. It may beitis not strictly 
accurate to describe the defendants as the 
cestui que trustent of the alleged trust, but 
there can be no doubt that the trust which 
the plaintiffs set up is supposed to exist 
for the benefit of the defendants as villagers. 

The case for the plaintiffs, as made in para 
5 of the plaint, is(I give the material portion 
only) that their ancestors and afterwards 
the plaintiffs have from time immemorial 
been undisputedly enjoying the pond in ques- 
tion for over 50 years as trustees. That is 
the case made in the plaint and that is 
the case made before us. They ask for a 
declaration that the properties with certain 
exceptions hereditarily belong to the an- 
cestors of the plaintiffs and that the pro- 
perties should be delivered to them and that 
the defendants have no right other than the 
rights of taking water like other people 
and they ask for a permanent injunction re- 
straining the defendants from interfering 
with the properties. They also ask for 
an injunction directing the defendants to 
remove a certain platform and certain mud 
walls which the defendants have erected. 

In their defence the defendants themselves 
seb up an exclusive title as trustees to the 
pond in question. That issue has been found 
against by the learned Subordinate Judge. The 
plaintiffs appeal andthe question for deter- 
mination is whether the learned Subordinate 
Judge was right in holding that the plain- 
tiffs had failed to make out the case which 
they set up in their plaint. 

Now the acts, upon which the plaintiffs 
rely as creating in them a title as trustees 
by immemorial possession or by prescrip- 
tion, whichever may be the more correct 
description of their claim, are to be found in 
para 11 of the judgment of the learned 
, Subordinate Judge. He says ‘that the plain- 
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tiffs and the 48 and 47 defendants and 
their fathers and grandfathers have been 
maintaining and conserving the plaint tank 
at their cost and have built a flight of steps, 
sluices for it, and a Pillayar Kovil, on one of 
its bunds, have been cleaning it and its supply 
kal, repairing and strengthening its bund and 
have also been enjoying the fruits of the 
trees in the bund, selling whithered and 
fallen trees thereon, and that they are 
maintaining the Pillayar Kovil also. It is 
further well proved that the occupants of the 
houses on its bund constructed them with 
leave of the plaintiffs’ ancestors.” 

Thatis what the Judge finds with regards 
to the acts done by the plaintiffs in connection 
with the village tank. 

Mr. Rangachariar suggests that that is 
putting the case too high in favour of the 
plaintiffs. However, I will deal with the 
caseon the footing that the learned Sub- 
ordinate Judge was right in holding that the 
plaintiffs have established that these acts 
had in fact been done by the plaintiffs. Then 
with regard to the rights of the defendants 
inthe pond in question, these are the findings 
of the learned Subordinate Judge. In para 
19 he says: “I have no doubt that the plaint 
pond just like other ponds in the village 
is the ancient immemorial pond of the village, 
and is, therefore, village common pruperty 
either vested in the State or in the zemin- 
dar, the proprietor of the entire village”. 
Again in para 22 he says: “In this case (that 
is the case before him) also the right of 
every one to use the Oorani is not denied. 
I have found that from the very nature of 
the case the plaint Oorani as an ancient 
village pond is the !village common pro- - 
perty.” Again in para 24: “I, therefore, find 
on this issue that the plaintiffs’ exclusive 
title as owners or trustees of the plaint Oorani 
has not been made out and that the plains 
Qorani is village common tank to the use of 
every part of which all the villagers are en- 
titled. 

I do not think it necessary to discuss the 
question of the ownership of the tank with 
reference to the State-or the Zemindar. The 
right which the plaintiffs set up is analogous 
to the right set up in the case of Muthaya v. 
Sivaraman (1). The Sabordinate Judge in 
dismissing the plaintiffs’ suit was of opinion 


that the case before him was governed by 
(1) 6 M. 229. 
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the decision of this Court in the case of 
` Muthaya v. Sivaraman (1), which went on 
appealto the Privy Council, the Privy Council 
confirming the decision of the High Court of 
Madras and holding that the plaintiffs had 
failed to make out the title which they setup. 

I do not say that the title set up in Muthaya 
v. Stcaraman (1) is identicat with thatin the 
present case but itis certainly analogous. I 
do not say this case is precisely on all fours 
with Muthaya v. Sivaraman (1). There 
are grounds of distinction which have 
been pointed out in the course of argument. 
One ground was that there was an admission 
in Muthaya v. Sivaraman (1) that the tank 
was the common property of the villagers. ‘T 
do not know there is much substance in that 
distinction, because we have a finding of the 
learned Subordinate Judge, a finding which is 
not seriously contested, and which we see no 
reason to differ from, that here, the pond was 
the common property of the inhabitants of 
the village. 

Another ground of distinction deserves 
more serious consideration. 

In Muthaya v. Sivaraman (1), there was a 
certain agreement and that agreement is set 
out in eatenso in the report of the case 
in the Privy Council— Sivaraman Chetty v. 
Muthaya Chetty (2). No doubt, the rights of 
parties in that case were considered with 
reference to the special agreement or com- 
promise in that case. But I think it is clear 
from reading the judgment of the Privy 
Council ag a whole that it was not the view 
of their Lordships thatthe rights of the de- 
fendants were created by the agreement in 
thatcase. J think their view was that the 
agreement merely embodied rights which 
previously existed. We find on page 249 of 
the report: “The terms of the kararnama are 
fatal to the claim of the plaintiffs tkat they 
are entitled to repair at their sole expense. 
Their Lordships do not find anything in the 


previous evidence to show thatthese terms are . 


erroneous”. That suggests that their Lord- 
ships are of opinion, as I have said, that the 
agreement merely embodied theexisting rights. 

No doubt, there are grounds of distinction 
and it may be that the learned Subordinate 
Judge was not quite right in his view that 
there was no distinction between the two 
cases. But, however this may be, I am 
certainly of opinion thatithe general principles, 


(2) 12 M. 241 at p. 248; 16 I. A. 48, 
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upon which the judgments of this Court 
and of the Privy Council proceeded® in the 
case of Muthaya v. Sivaraman (1), if applied 
to the case before us, make it clear that the 
learned Subordinate Judge is right in his 
view that the plaintiffs had failed to make 
out their title as trustees. 

Now the acts which were relied upon in 
Muthaya v. Sivaraman (1), as creating in the 
plaintiffs a title by adverse possession or pre- 
scription with reference to the point in ques- 


_tion in that case, are set out at page 242 of 


the Privy Council Reports in I. L.R. 12 Mad. 
Series and they are curiously similar to the 
acts relied on by the plaintiffs iù this case. Ib 
would appear also that the allegations in the 
plaint in the case before the Privy Council were 
not traversed and that the case proceeded 
on the assumption that the allegations as to 
the acts done by the plaintiffs were estab- 
lished. Their Lordships held,as I understand 
their judgment, that tle acts were not suffi- 
cient to create the title which the plaintiffs 
there set up. Iam not sure that the Privy 
Council case is not stronger than the present 
case, stronger in favour cf the title on which 
the plaintiffs rely for the purpose of excluding ` 
the defendants from having any part in the 
conservancy of the tank. Beyond the state- 
ments in the plaint, to which I have referred, 
we have the admitted fact that in the Privy 
Council case the plaintiffs dug the tank in 
question. True it was said they dug it with 
the permission of the defendants, but we have 
the admitted fact that they dug the tank 
either with or without permission. There 
is no such allegation in the present case, 
Here there is no evidence that in the first 
instance, the plaintiffs were the owners of the 
tank. I think it may fairly be assumed that 
in the first instance the plaintiffs together 
with the defendants had precisely the same 
rights in connection with the tank, that is, 
rights as villagers. I certainly am not dis- 
posed to make any presumption of alost grant 
in favour of the plaintiffs. - 

With regard to the case of Venkatarama 
Tyer v. Secretary of State (8), I do not think 
that thatcase is in point. There was no 
question of the rights of trustees as 
against parties who were entitled to the 
benefit of the trust. The question was as 
between rival owners and the only right in 


question was ihe gropPielary light. Here 
(8) Z0 M. L. J, 74; 7 M. L. T. 149; 6 Iad. Cas, 118, 
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admittedly no beneficiary right is in question. 
The only right in question isthe right of a 
trustee as trustee. 

For the reasons I have given, I hold that 
the plaintiffs’ suit was rightly dismissed and 
I would dismiss this appeal with costs. 


The memorandum of objections also is dis- 
missed with costs. 


Aiyling, }.—J agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Fimst Civin ApPPrAL No. 62 or 1906. 
August 31, 1910, 
Present:—Sir Arnold White, Kr., Chief 

. Justice, and Mr. Justice Aiyling. 
RAMU AIYAR,—APPELLANT 
versus 
PALANTAPPA CHETTY AND OTHERS— 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 278, 2S1, 
283—Claim by mortgagee—Adjudication in favour of 
claimant—Failure of unsuccessful party to file suit 
within one year—Suit by morigagee— Impeachment of 
mortgage on grounds urged in claim proceedings and 
found aguinst—Estoppel—Scope of order under s. 283 
—Adjudication as to right to physical possession—Title. 

A simple money decree-holder having got attached 
property subject to a mortgage in favour of pliintiff, 
the mortgagee put ina claim under section 278, Oiyil 

Procedure Code (Act XIV of 1882), The decree-holder 
impeached the mortgage on the ground that it was 
invalid for want of sanction under section 257A, 
Civil Procedure Code, and that it was a sham tran- 
saction. These points were found against the decree- 
holder and the claim was allowed. To these pro- 
ceedings the mortgagor was not a party. No suit 
was brought by the decree-holder against the said 
order. But he purchased the property at the Court. 
sale and then assigned his rights to the appellant. 
In a suit by the mortgagee to recover money due on 
his mortgage: 

Held (1), that it was not open to the appellant to 
impeach the mortgage on the grounds urged by his 
assignor in the claim proceedings; (2) that the fact 
that the appellant’s assignor became the represen- 
tative of the judgment-debtor, who was no party to 
the claim proceedings, did not override the estoppel 
or relieve against the disability imposed by section 
283, Civil Procedure Code; 

Sardhari Lal v. Ambika Pershad, 15 C. 521; 15 I. A. 
128; Sandhu Targanar v. Hussain Sahib, 28 M. 87, 
Krishna Satapasti v. Sarasvatula Sambasiva Row, 31 
M. 177; 3 M. L: T. 306; Krishnaswami Naidu v. Soma- 
sundram Chettiar, 30 M. 335; 17 M. L. J. 95; 2 M. L. T. 
116 (F. B.); Vadapalli Narasimham v. Dronam Raju 
Setharama Murthy, 31 M. 163; 3 M. L. T. 256; 18 M. 
L. J. 26, referred to and explained. 

Mabomed Mira Ravuthar v. Vijaya Raghunatha 
Gopalar, 23 M. 227; 211. A. 17; 4 0. W. N. 227; and 
Mahabir Pershad Singh v. Macnaghten, 16 C. 682; 
16 I. A. 107, referred to. e 

(3) that an order in claim proceedings is not 
restricted to the determination of rights relative to 
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physical possession, but can aso determine questious 
of title. 


Appeal against the decree of the District 
Court of Chingleput in Original Suit. No. 2 
of 1903. 

Mr. 0. V. Anantakrishna Iyer, for the Ap- 
pellant. < 

Mr. T. R. Ramachandra Iyer, for the Re- 
spondent, 

Judgment. 

White, C, J.—The question which we have 
to decide in this appeal is whether it is 
open to the appellant to impeach the valid- 
ity of the mortgage on which the suit is 
brought. The question arises in this way. 
The suit is by the mortgagee. The first 
defendant is the mortgagor. Defendants Nos. 
23 and 24 held a money decree against the 
mortgagor and they attached the mortgaged 
property. The mortgagee put in a claim, under 
section 278 of the Civil Procedure Code. The 
mortgagor was not a party to these proceed- 
ings. On the hearing of that claim the 
mortgage was attacked by defendants Nos. 
23 and 24 on two grounds. Jt was attacked 
on the ground that it was invalid because 
the provision of section 257A of the Code 
had not been complied with and on the 
ground that it wasasham. Notwithstanding 
that the mortgage was impeached on the 
grounds I have stated, the claim of the mort- 
gagee was upheld. Defendants Nos. 23 and 
24 became the purchasers at the Court sale 
held under the order made in the proceed- 
ings under section 278; they afterwards 
assigned their rights to the 25th defendant, 


who is the appellant before us. Now the 
present suit is by the mortgagee and he 
seeks to recoverthe money due to him 


from the mortgagor by sale of the mortgaged 
property. The 25th defendant seeks to im- 
peach the validity of the mortgage. One of 
the issues raised in the suit was whether 
the mortgage was bad because the provisions 
of section 257 A of the Code had not been 
complied with. The Court of the first in- 
stance held it was. The matter came before 
this Court on appeal and with regard to 
this question this Court took a different view 
from that of the Court of first instance and 
held that section 283 barred the rights of 
defendants Nos. 23, 24 and 25 to raise the 
question of the validity of the mortgage 
with reference to the provisions of section 
257A, because they failed to bring a suit 
within one year from the order made in the 
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claim proceedings. It held against the 
23rd and 24th defendants on the contention 
which they raised that they were entitled 
ou the ground of minority to escape the oper- 
ation of this provision of the law of limit- 
ation, 

Now it is conceded by Mr. Ananthakrishna 
Aiyar, who argued this appeal on behalf of 
the appellant, that the grounds of the decision 
of this Court, to which I have just referred, 
are equally applicable to the question which 
we have to consider here, that is to say, 
the question whether the appellant is entitled 
to impeach the mortgage with reference to 
the provisions of section 257A, and on the 
ground that it is a sham. The parties, against 
whom the order referred to in section 283 
of the Code of Civil Procedure was 
made, were the judgment creditors of the 
mortgagor (defendants Nos. 23 and 24), and 
the 25th defendant derived his title by as- 
signment from them. The contention on 
behalf of the appellant was that, although 
the order was made against the parties, 
from whom the 25th defendant derived his 
title, inasmuch as these parties were the 
purchasers at Court auction, the appellant 
had become relieved of the disability impos- 
ed by the provisions of section 283 of the 
Civil Procedure Code and clothed himself 
with all the rights of the judgment-debt- 
or. One of these rights was the right to 
say, “As I was not a party to the claim 
proceedings I am not bound thereby.” 

Now that is the argument which is ad- 
vanced by the appellant and it seems to me 
it cannot be supported on principle or by 
authority. The policy of the section is clear. 
Tt is stated in the case, to which Mr. Rama- 
chandra Aiyar referred, i.e., Sardhari Lal v. 
Ambikw Pershad (1), that the object to be se- 
cured was speedy settlement of questions of 
title raised in execution. And as regards the 
policy-of the section, I fail to see that the cir- 
cumstances of this case give the appellant 
any special claim for consideration. It may 
be that the auction purchaser is the re- 
presentative of the judgment-debtor and not 
the decree-holder but that is a proposition 
which can only be accepted subject: to certain 
limitations. I need only refer to the decisions 
in Sandhu Targanar v. Hussain Sahib (2), and 
Krishna Satapasti v. Sarasvatula Sambasiva 


Row (3). The proposition, as it seems to 
(1) 150. 521; 15 I. A. 123. (2) 28 M, 87, 
(3) 31 M 177; 3 M. I T, 308. 
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me even if we accept it, can have no Spplica- 
tion to a case where the parties against whom 
the order was made under the claim pro- 
ceedings are the identical parties who 
claim to have the benefit of standing in the 
shoes of the judgment-debtor. They are none 
the less the parties against whom the order 
was made because they have the right to say 
(assuming they have the right) ‘westand in 
the shoes of the judgment-debtor.’ 

Coming to the decision of the Full Bench in ` 
Krishnaswami Naiduv. Somasundaram Chettiar 
(4), what was held there (so far as it is 
material to the question we have to consider) 
was that a judgment debtor who is not in fact 
a party to the claim proceedings does not in 
the eye of law become such by reason solely 
of his being the judgment-debtor. That 
does not help the appellant. 

We were also referred to the decision in 
Vadapalli Narasimham v. Dronam Raju 
Setharama Murthy (5). There, following 
the principle of the decision of the Full 
Bench, it was held that a claim under sec- 
tion 281 was not conclusive against, or in 
favour of, the judgment-debtor under section 
283 of the Code unless he was a party to 
the proceedings in which the order was passed. 
The other case, Guruva v. Subbarayudu (6), 
certainly does not help the appellant be- 
cause, as it seems to me, it does not carry 
him so far as the decision of the Full Bench. 
Then with regard to the other two cases 
Mahomed Mira Ravuther v. Sarasi Vijaya 
Raghunadha Gopalar (7) and Mahabir Pershad 
Singh v. Macnaghten (8), I think neither of 
these authorities supports the proposition 
which Mr. Anantakrishna Aiyar has asked 
us to accept. So much for the first point. 

The second point is this: it is said that, 
assuming that the appellant is estopped 
because the defendants Nos. 23 and 24 are 
estopped, the order on the claim petition is 
not an adjudication as regards the question 
of the validity of the mortgage. It is argued 
that the order in the claim proceedings mere- 
ly determines the question of physical posses- 
sion and does not determine, and was never 
intended by the legislature to determine, any 
question of title. Now if we turn to section 


(4) 30 M. 335; 17 M. L.J. 95; 2 M. L. T. 116 
B.) 


(5) 31 M. 163; 3 M. L. T. 246;18 M. L. J. 26. 
(6) 13 M. 366. $ 

(7) 23 M. 227; 21 T. A. 17; 4 C. W. N. 227, 
(8) 16 C, 682; 16 1. A, 107, 
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283 of the Civil Procedure Code, we find the 


words “The party against whom an order. 
under sections 280, 2S1 or 282 of the Civil 
Procedure Code is passed may institute a 
suit to establish the right which he claims te 
the property in dispute, but, subject to the 
result of such suit, if any, the order shall 
be conclusive’. Surely that means the 
order with reference to the right to 
claim the property in dispute and not the 
order with reference to the fact as {o whether 
A or B was in physical possession at the 
time the order was made. If we turnto the 
order madeby the learned Judge in the 
claim proceedings, it becomes clear that on 
one side the title under the mortgage was 
asserted and on the other side the title under 
the mortgagor was denied on the ground that 
the mortgage was fraudulent. And the 
learned Judge holds, I quote his language, 
I must hold, therefore, that Exhibit C 
has been execùted for 
withstanding that the date of Exhibit ©, as 
compared with the dates referred to by counter- 
petitioners’ Vakil in connection with their 
suit against Chockalinga Pillai, seems to show 
that Exhibit C was executed in that connec- 
tion. In holding that ExhibitC is a genuine 
document, I also consider the evidence relat. 
ing to possession which I am going to refer 
to.” The learned Judge adjudicates upon 
this very question in his order, although itis 
true that theactual words of his final order are: 
“That, however, does not interfere with the 
finding to which I now come that Palaniappa 
Chetti is in possession of the property mort- 
gaged to him by Exhibit ©”. I think that 
must be taken as an adjudication upon the 
question as to whether he was in possession 
as the party entitled to possession, that is 
to say, in possession by reason of the mort- 
gage which he set up as the basis of his 
claim. I thiuk, therefore, the points which 
have been taken by the appellant fail. 

As regards, the merits Mr. Ananthakrishna 
Aiyar didnot thivk it necessary to contest 
the findings of the lower Court. 

The result would be that the appeal is 
dismissed with costs. ` 

Aiyling, J. —I agree 

ok Appeal dismissed. 
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CALCUTTA HIGH COURT. : 
CRIMINAL Reverexce No. 175 or 1910. 
September 8, 1910. 
Precent:—Mr. Justice Holmwood and 
Mr. Justice Doss. 
EMPEROR 

VETSUS 


CHATURBHUJ SAHU—Accvsep. 

Accomplice—Spy or detective—Difference beineen— 
Evidence of spy—Corroboration. 

Ono who as a spy ov a detective associates wilh 
criminals solely for the purpose of discovering and 
making known their crimes, and who acts throughout 
with this purpose and without any criminal intent, is 
not an accomplice and it is immaterial that he encour- 
aged or aided the commission of the crime. 

Ifa witness has made himself an agent for the 
prosecution before associating withthe wrongdoers 
or before the actual perpetration of the offence, he is 
not an accomplice, and his evidenco does not stand 
in need of corroboration; but he may be an accomplico 
if he extends no aid to the prosecution until after 
the offence has been committed. 

Queen-Em pres v. Jave Charam, 19 B. 363, referred to. 

An Excise Deputy Collector deputed B to purchase 
cocaine from the accused and B purchased it with 
money supplied by the Excise Sub-Inspector and 
handed the same over to the Deputy Collector. The 
accused was tried for illicit sale of cocaine. B in his 
evidence deposed to the purchase of cocaine from the 
accused under instructions from the Excise Deputy 
Collector who stated that he gave such instructions 
and received the cocaine from him. The accused 
was convicted upon the uncorroborated testimony 
of B: 

Held, that B was not an accomplice and the con- 
viction was good. 

Although the testimony of a spy docs not stand in 
need of corroboration in order to be acted upon, it is 
entirely for the Judge of facts to decide in each 
particular case what weight he will attach to this 
kind of evidence, the question depending upon tho 
character of each individual witness. 


Reference under section 438, Criminal Pro- 
cedure Code, made by the Sessions Judge of 
Bhagalpur to the High Court, recommending 
that the order passed by the Deputy Magis- 
trate of Bhagalpuron May 17, 1910, convicting 
the accused under section 46 of Act Vof 1909 
and sentencing him to a fine of Rs. 200 be 
set aside. 

Mr. Huqand Babu Sailendra Nath Palit, 
for the Accused. 

Babu Srish Chandra Chowdhury, Junior 
Government Pleader, for the Crown. 

Judgment. 

Holmwood, J.—I need only say that I en- 
tirely concur in the findings which my learzed 
brother is about to deliver as the judgment of 
the Court, but I desire to dissociate myseli 
from any reliance on American rulings which 
-are of no authority in this country and, in 
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my opinion, have no value except in so far as 
they depend on the prior decisions of English 
Judges which are in themselves suficie — 
authority for the view we have taken. Im 
also point out that in the case of Queen- 
press v. Jare Charam (1), the Judges cit 
with approval the English cases upon whit 
we have relied in this case, and, in- my op 
nion, it would be very easy to distinguish tha, 
ruling from the present case on the facts and 
it, therefore, would not be necessary to dissent 
from it, although I agree with my learned 
brother that it is opposed to the recent rul- 
ing in Rex v. Bickley (2). . 

With regard to the order on a similar un- 
reported reference in Chambers which has 
been referred to before us, I would point out 
that the matter was not argued before the 
learned Judges and the order is merely 
“that for the reasons given by the Sessions 
Judge, the conviction and sentence are set 
aside.” These reasons having, upon an ex- 
amination of all theauthorities and on a full 
discussion of the question by learned counsel, 
turned out to be unfounded, I do not think 
il. necessary to regard this order as a ruling 
of the Court on a point of law. 

Doss, J.—This is a reference by the Ses- 
sions Judge of Bhagalpur under section 438 of 
the Criminal Procedure Code, recommending 
that the conviction and sentence on the peti- 
tioner be set aside on the ground that it is bas- 
ed on the uncorroborated testimony of an 
accomplice. 

The narrative of facts isshort and simple. 
The Excise Deputy Collector of Bhagalpur 
deputed one Bibhuti Bhusan Fauzdar, a stu- 
dent of Tez Narain Jubilee College, to pur- 
chase cocaine from Chatto Sahu, the peti- 
tioner. Bibhuti Bhusan purchased a phial of 
cocaine on April 5th, and 2 phials on April 6th 
with money supplied by the Excise Sub- 
Inspector, and handed them overto the Deputy 
Collector on the 6th. The petitioner was 
tried for illicit sale of cocaine under the sum- 
mary procedure by the Deputy Magistrate of 
Bhagalpur. Bibhuti Bhusan in his evidence 
deposed to the purchase of cocaine from the 
accused under instructions from the Excise 
Deputy Collector, who stated that he gave 
such instructions, and received the 3 phials of 
cocaine from him. The Excise Svb-Inspector 
stated that he gave money to Bibhuti Bhusan 


(1) 19 B. 363. 
(2) 2 Cr, App. R. 63; 73 J. P. 239; 53 S. J. 402. 
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in order to purchase the cocaine. The peti” 
tioner has been convicted under s&ction 46 
of Act V of 1909 and has been sentenced to a 
fine of Rs. 260. f 

On these facts the learned Sessions Judge 
is of opinion that Bibhuti Bhusan must be 
deemed to have acted as an instigator of the 
offence committed, and that he cannot, there- 
fore, according to the decision of the Bombay 
High Court in Queen-Empress v. Jave Charam 
(1), be considered in the light of a mere spy 
or a detective, but is one who falls within the 
category of an accomplice, whose evidence ac- 
cording to the ordinary rule cannot be he- 
lieved without corroboration. The question 
raised is of considerable importance and of 
not infrequent occurrence in practice. We 
have, therefore, felt it our duty to examine 
at some length the authorities bearing on the 
subject with a view to ascertain the essential 
ingredient which differentiates a spy or a de- 
tective from an accomplice. 

In Rex v. Despard (3), where the accused 
was tried for high treason, Lord Ellenborough 
in his summing up to the Jury said: “But 
there is another class of persons which cannot 
properly be considered as coming within the 
description or as partaking of the criminal 
contamination of an accomplice—I mean per- 
sons, entering into communication with the 
conspirators, with an original purpose of dis- 
covering their secret designs and disclosing 
them for the benefit of the public. The exis- 
tence of such original purpose on their part 
is best evinced by a conduct which precludes 
them from ever wavering in or swerving from 
the discharge of their duty, if they might ` 
otherwise be disposed so to do.” 

In Reg. v. Dowling (4), in which the accused 
was tried on a charge of treasonable con- 
spiracy, the Central Criminal Court held that 
a person who enters into a conspiracy for the 
sole purpose of detecting and betraying it, 
does not require confirmation as an accom- 
plice, although his evidence should be received 
by the Jury with caution. In his summing 
up to the Jury, Earle, J., adverting to the 
particular witness, said: “Although he had 
been designated as a spyor a traitor, and an 
accomplice, if his object in entering into the 
confideracy was not to deceive or entrap 
any one, but to serve his country, he was en- 
titled to praise, instead of censure. If he 


(8) 28 Howell’s State Trjals 839. 
(4) 3 Cox ©. C 509, 
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only lent’ himself to the scheme for the 
purpose of convicting the guilty, he was a 
good witness and his testimony did not re- 
quire confirmation as that of an accomplice 
would do: he was not an accomplice for 
he did not enter the conspiracy with the 
mind of a co-conspirator but with the inten- 
tion of betraying to the police with whom he 
was in communication.” 

In Reg. v. Mullins (5), the Central Crimi- 
nal Court held that a person employed by 
Government to mix with conspirators, and 

“pretend to aid their designs for the purpose 
of betraying them does not require corrobora- 
tion as an accomplice. Maule, J., in his 
direction to tle Jury, distinguished between 
two classes of witnesses. As to one class he 
said: “They were persons who understanding 
as they say, that there were dangerous designs 
entertained by certain Chartist Societies, 
joined the meetingand pretended to sympathise 
with the views ofthe conspirators, in order 
that they might communicate their designs 
to Government. They joined the scheme for 
the purpose of defeating it and may be called 
spies,” As to the other class, he said: “On the 
other hand, they were really chartists, con- 
curring fully in the criminal designs of the 
rest for a certain time, until getting alarmed 
or from some other cause they turned 
upon their former associates and gave inform- 
ation against them. These persons may be 
truly calied accomplices. Now as to spies, 
I know of no rule of law which declares that 
their evidence requires confirmation, nor any 
rule of practice which says that Juries ought 
not to believe them.” Later on, the learned 
Judge thus stated the reason for this dis- 
tinction: “An accomplice confesses himself 
a criminal and may havea motive for giving 
information as it may purchase immunity 
for his offence. Aspy, on the other hand, 
may be an honest man, he may think that 
the course he pursues is absolutely essential 
for the protection of his own interests and 
those of society; and if he does so, if he 
believes that there is no other method of 
counteracting dangerous designs of wicked- 
men, I can see no impropriety in his tak- 
ing upon himself the character ofan informer. 
The Government are, no doubt, justified in 
employing spies and I do not see that a per- 


son so employed deserres to be blamed if 
e 


(5) 8.Cox O. 0. 526, "~ 
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he instigates offences, no further than by pre- 
tending to concur with the perpetrators.” 


This case has been recently followed by the 
Court of Criminal Appeal (Lord Alverstone, 
L. ©. J., and Bigham and Walton, JJ.,) in Rea 
v. Henry Bickby (2), where the prisoner was 
convicted, under 24 and 25 Vict. C. 
100, section 59, of having unlawfully supplied 
a noxious thing to a woman with intent to 
procure her miscarriage. The woman, who was 
not pregnant, acted under police instructions 
in order to trap the prisoner. It was con- 
tended in appeal that there was misdirection 
as no warning had been given to tho Jury 
that they should regard the evidence of the 
woman to whom the drags had been supplied 
as that of an accomplice. The Court held. 
“That the fact that the woman was a police 
spy in no way invalidated her evidence; nor 
must her evidence be regarded as that of an 
accomplice. As the law stands at present, it 
seems established that a police spy does not 
need corroboration.” 


In R. v. Sankar Shobag (6), Birdwood 
and Jardine, JJ., following the rule stated in 
section 971 of Taylor on Evidence which is 
based onthe summing up of Lord Ellenborough 
in Reg v. Despard (4), held that persons, who 
have entered into communication with con- 
spirators, but in consequence of either a sub- 
sequent repentance, or an original deter- 
mination to frustrate the enterprise, have 
disclosed the conspiracy to the police authori- 
ties under whose direction they continue to 
act with their guilty confederates till the 
matter can be so far matured as to ensure 
their conviction, belong to the class of persons 
—apparently accomplices—to whom the rule 
requiring corroborative evidence does not apply 
and that the early disclosure is considered 
as binding the party to his duty, and though 
a great degree of disfavour may attach’ 
to him forthe part he has acted as an in- 
former, yet his case is not treated as thatof 
an accomplice. 


In Queen-Empress v. Jave Charam (1), Jar- 
dine and Ranade, JJ., held with dubiety that 
the action of the spy and informer in the case, 
in suggesting to the prisoner at the instance 
of the police to sell some used tickets and 
his offering to buy səmə of them, amounted 
to a criminal offence, and that as the first 


(6) Ratanlal's Unreported Criminal Cases p. 428, 
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instigator of the offence, he should be regard- 
ed asan accomplice whose evidence could 
not be believed without corroboration. Tn 
their judgment the learned Judges thus ob- 
served: “Mohamed Ali appears from his own 
account to have been the first instigator of 
the present offence, not merely a spy, who 
kuowing of criminal doings or doings which 


will culminate into a crime merely pretends ` 


to concur with the perpetrators. Mere good 
intention does not excuse a criminal act”. With 
every respect to the learned Judges, we are 
unable to follow this decision which is 
opposed to the recent ruling by the Court of 
Criminal Appeal in the case of Rex v. Henry 
Bickby (2), where a woman, who asked the 
prisoner to supply her with a noxious drug 
to cause her miscarriage and who in doing so 
acted under police instructions, was clearly 
the first instigator and yet the Court held 
that that circumstance did not deprive her of 
the character of a spy. 

The object of the instigation in all these 
cases is not the perpetration of the offence 
but the detection of it, not tle transgression 
of law, but the securing of evidence for the 
enforcement of public justice. It may be 
argued that the State should not punish, as 
an offence against itself, an act which was in- 
stigated by itsown official—a position which 
was vigorously though unsuccessfully main- 
tained before the Supreme Court of the 
Urited Statcs by the counsel for the appel- 
lant, inGriman v. United States (7). It may 
be urged with equal force that if the act is 
an offence, mere good intention on the part 
of the instigator does not render him less a 
participant in the crime and hence falling 
within the ambit of the rule requiring corro- 
boration. - But logical conclusions, however 
attractive, must yield to the overriding 
necessities of legal policy. The correct 
solution of the matter, in our opinion, 
seems to be this:—Spies or decoys ‘are 
generally employed for the purpose of 
fettering out habitual offenders in certain 
classes of offences. In such cases, the punish- 
ment is indeed aimed not so much against the 
offence committed in consequence of such in- 
stigation as against- the series of similar 
offences which the offender is believed to 
have been in the habit of committing before 
the last offence and which, but for recourse to 
such stratagem, would have remained unde- 

(7) 156 U. S. 604; 39 Law. Ed. 650. 
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tected for anindefinite period. In respect of 
such previous offence the spy or informer is 
ex hypothesi not an accomplice. It is not 
difficult to conceive a large variety of cases in 
the field of Criminal law where the detection 
of the offence cannot be successfully effected 
except by the employment of such artifice. 
To exclude evidence so obtained for mere 
lack of corroboration, however unimpeach- 
able such evidence may be in any particular 
case, would not unoften lead to the dis- 
astrous result of placing the transgressors 
of law beyond the reach of public justice. 

The rule laid down in Despaszd’s case (3) 
has been followed in a long and uniform 
current of decisions in America, where ib has 
been held that one who as a spy or a detec- 
tive associates with criminals solely for the 
purpose of discovering and making known 
their crimes, and who acts throughout with 
this purpose, and without any criminal incent, 
is not an accomplice and it is immaterial 
thathe encourages or aids in the commission 
of the crime. 

See State v. McKean (&). State v. 
Brownlee (9) ; Wright v. State (10) ; People v. 
Bolangas (11) ; Commonwealth v. Downing 
(12) ; Commonwealth v. Baker (13) : State v. 
Baden (14) ; People v. Noelke (15) ; Campbell 
v. Commonwealth (16) ; O'Grady v. People 
(17) (where astring of cases on the point are 
collected); Grimm v. United States (7). 

In the recent case of Shephard v. United 
States (18), where the accused being suspect- 
ed of being engagedin employing the mails 
for the dissemination of vicious and immoral 
literature in breach of the Post Office laws’ 
which prohibited the use of the mails for 
such a purpose, anagent of the Post Office 
department, acting as a Government detec- 
tive, wrote decoy letters to the accused which 
induced the latter to send such objectionable 
matter in return through the post: it 
was hela that the writing of the decoy 
letter did not make the detective a party 
to the offence so as to render his testi- 

(8) 36 Iowa 343 ; 14 Am. R. 530. 

(9) 84 Towa.473 ; 51 N. W. 25. 

(10) 7 Tex. App. 574; 32 Am. R. 599. 

(11) 71 Calif, 316. 

(12) 4 Gray 29. 

(13) 155 Mass 289; 29 N. E. 512. 

(14) 87 Minn. 212; 384 N. W. 24. 

(15) 94 N. Y. 187; 46 Am. R. 128. 

(16) (1841) Penn. 187. ° 

(17) 42 Colo. 312; 95 Pac. 346, 

(18) (1908) 60 Fed, 584. 
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moy subject to the rule relating to ac- 
complices. 

The case of Connor v. People (19), cited by 
the learned counsel for the appellant in the 
case of R. v. Bickley (2), has, as pointed ont 
in the judgment of the Court, no bearing 
upon the present question. Moreover, it is 


opposed to the ruling of the Supreme Court . 


of the United States in the cases -of 
Grimm v. United States (7) and Andrews `v. 
United States (20). 

But though the testimony of a spy does 
not stand in need of corroboration in order 
to be acted upon, it is entirely for the Judge 
of -fact to decide in each particular case 
what weight he will attach to this kind 
of evidence, the question depending upon the 
character of each individual witness. 

It may sometimes be difficult to draw the 


line of discrimination between an accomplice , 


and a pretended confederate, such as a de- 
tective, spy or decoy; but we think, that 
the line may be drawn in this way :—If the 
witness has made himself an agent for the 
prosecution, before associating with the 
wrovgdoers or before the actual perpetration 
ofthe offence, he is not an accomplice; but 
he may bean accomplice, if he extends no aid 
to the-prosecution until after the offence has 
been committed. 

With regard to the 
reference in Chambers, 
ferred to before us, it is ‘sufficient to say 
that in tho face of the authorities which we 
have already discussed, we are unable to ac- 
cept the opinion implied in the order 
as sound, 

For these reasons, we are unable to accept 
the recommendation of the learned Sessions 


Judge to set aside the conviction and sentence. 
(19) 36 Am. St. R. 295 at p. 300; 18 Col. 373. 
(20) 162 U. S. 420; 40 Law. Ed. 1023. 


order on a similar 
which has been re- 





CALCUTTA HIGH COURT. 
Crimixat Revisron No. 935 or 1910. 
Aveust 24, 1910. 
Present:—Mr. Justice Holmwood and 
Mr Justice Doss. 
GOBINDA RAJWAR—AccuUSsED— - 
PETITIONER 
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: OPPOSITE PARTY. 
Workman’s Breach of Contract Act (XIII of 1859); 
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ge, 1, 2, 4—~Accused bound himself to work until re-pay- 
ment of amount advanced—No advance on account of 
any work—Advance as loan. 

Where the accused, in consideration of an advance 
yeceived from the complainant, bound himself to 
work for the complainant until the re-payment of tho 
amount advanced: Held, that the advance was made 
not on account of any work contracted to be 
performed, but as a loan, and that the accused could 
not be proceeded against under the Workman’s 
Breach of Contract Act for breach of the contract. 

Proceedings of Madras High Court, 12th December 
1873, 7 M. H. C. R. xxx, followed. 

Rule -against the order of the Deputy 
Magistrate of Purulia, dated March 31, 1910, 
under sections 2 and 3 of Act XIII of 1859, 
directing the petitioner to return tc work and 
complete his term of agreement, an applica- 
tion for the revision of which order was 
rejected by the Sessions Judge of Manbhum 
on May 5, 1910, as well as against the sub- 
sequent order of the said Deputy Magistrale, 
dated June 20, 1910, sentencing the petitioner 


to three months rigorous imprisonment 
under section 2 of Act XIII of 1859. 

Babu Nagendra Nath Ghosh, for the 
Petitioner. 

Mr. Bagram, Counsel, for the Opposite 
Party. 


. Judgment.—This was a rule calling 
on the Deputy Commissioner of Manbhum as 
also the opposite party to show cause why the 
conviction and sentence passed on the peti- 
tioner under Act XIII of 1859, should not 
be set aside, and’ from the order passed by 
the Bench, which issued the rule that the 
contract should be translated and copies 
thereof furnished to the Court, we presume 
that the reason why this rule was issued 
was that the Bench was of opinion that such 
contract might not be enforceable under this 
Act. 

Tt is not necessary for us to consider the 
other point whether the contract on which 
the advance was made is still in existence and 
whether its determination by the closing of 
the factory does not bring the case within 
the principles laid down in the case of 
Narsingh Prosad v. King-Limperor (1), for we 
think that this rule must be made absolute 
on the simple ground that a contract of the 
nature of the contract in this case does not 
bring a person who committed a breach of 
it within the purview of section 2 of this 
Act. The contract is entirely indefinite and 


is of the same nature as the contract which 
(1) 12 0. W. N. 869; 8 Cr. L. J. 184; 8 C. L. J. 
313 ; 35 C, 1028. A 
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was animadverted upon by the High Court of 
Madras in their Proceedings 12th December 
1873 (2), where the defendant, in con- 
sideration of an advance of Rs. 95, receiv- 
ed from the complainant, bound himself 
to work for the complainant until the re-pay- 
ment of the amount advanced, just as in this 
case. For the breach of this contract the 


complainant proceeded against the defendant ` 


under the provisions of Act XIII of 1859 and 
the Third Class Magistrate directed him to 
perform the work according to the terms of 
this contract. The District Magistrate re- 
ferred that order to the Madras High Court 
as illegal on the ground that it sanctioned 
a species of slavery, and the High Court 
found that the contract is clearly not within 
the Act. A construction of the Act must not 
` be adopted which: would enforce a contract 
in violation of a law of a more stringent 
nature. This is precisely the view which we 
hold with respect to this contract. Much 
reliance is placed upon section 4 of the Act, 
which enacts that “the word contract as used 
therein shall extend to all contracts and 
agreements, whether by deed or written or 
verbal, and whether such contract be fora 
term certain, or for specified work, or other- 
wise,” and it is contended on the strength of 
the last words “or otherwise’ that the 
penalty provided by this Act is applicable 
t breaches of all kinds of contract between, 
speaking generally, employer and workmen. 

But section 4 is manifestly controlled by 
section 1 and the words of that section and 
of the preamble clearly show that the Act is 
intended to apply to those contracts only 
between employer and workmen, where the 
latter has received from .the former “an ad- 
vance of money on account of any work which 
he shall have contracted to perform.” : 

‘In this case the work performed by the 
workman used to he paid for at a certain rate 
without any deduction from the money he 
had received in advance. 


It is quite clear that the advance was made 
not on account of any work contracted to be 
performed but asa lorn, and that re-payable 
not when the borrower chose to pay but when 
the employer chose to realise. See Ram Prasad 
v. Dirgpal (8). We, therefore, think that the 
contract which would extend the provisions 


(2) 7 M. H. C. R. XXX. 
(3) 3 A. 742 at p. 744. 
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of this highly penal statute to cases for 


which it was never intended cannot be” en- 
forced. 

For these reasons, we make the rule abso- 
lute and set aside the conviction and sentence 
and direct that accused be acquitted and, 
discharged from his bail. : 

Rule made absolute. 





CALCUTTA HIGH COURT. 
Seconp Civis APPEATL No. 1142 or 1908. 
September 28, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Doss. 

JURO RAM DAS AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 


GOBINDA DEB MISRA—Dereypant— 


RESPONDENT. 

Religious brotherhood—Samuha Bhaktas—High 
Priest of satra of Jorehat—Dismissal of High Priest by 
members of brotherhood—Regularly constituted assembly 
duly held for the purpose. : 

Evenif it is assumed that the members of the 
religious brotherhood, the Samwha Bhaktas, are vested 
with an unrestricted power to dismiss the Burah 
Satria or the High Priest of the satra of Jorehat in 
Assam, yet the dismissal must be by a majority of the 
brotherhood at aregularly constituted assembly duly 
held for the purpose. 

Where it appeared that the Samuha Bhaktas were 
divided into two factions, one of which wasin favour 
of the retention of the defendant asthe High Priest, 
while the other was hostile to him, and the hostile 
party held a preliminary meeting on April 17, 1903, 
and determined to call a meeting of the entire 
brotherhood on te following date to secure the 
dismissal of the defendant, and criers were sent about 
the satra to announce by beat of drum that a meeting 
of the Samuha Bhaktas would be held to appoint 
C. M. as the High Priest, and there was an assembly 
on April 18, which was attended only by those in 
favour of the dismissal of the defendant, and they 
then appointed C. M. as the High Priest: 

Held, that these proceedings were irregular and . 
the decision of the members present could not rightly 
be deemed as the expression of the wish of the _ 
majority of the Samuha Bhaktas; that the defendant 
should be removed from the office: of High Priest, as 
there was no certainty about the body of persons 
entitled to exercise their choice in this matter, and 
there was nothing to indicate that a meeting was 
called after due proclamation and sufficient notice 


. in respect thereof, and there were no materials to 


prove that a majority ofthe religious brotherhood 


assembled at a meeting regularly convened did ` 


at the time express their wish that the defendant 
should be dismissed from his office. 


Appeal from the decree 8f the District 
Judge of the Assam Valley Districts, dated 


N 
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March 9, 1908, reversing that of the Munsif 
of Gauhati, dated September 3, 1907. 

Babus Dwarka Nath Chuckravarti, Surendra 
Nath Roy and Satyendra Nath Roy for the 
Appellant. 

Dr. Rash Behary Gosh, and Babu Baikuntha 
Nath Dass, for the Respondent. 

Judgment.—the substantial question 


of law raised for our consideration in this 


appeal is one of some novelty, and probably 
one of first impression so far as the Courts 
of this country are concerned. The question 
relates to the legality and sufficiency of the 
steps taken by the plaintiffs-appellants for 
dismissal of the defendant-respondent from 
the office of High Priest of a religious brother- 
hood. The facts, in so far asit is necessary 
to state them for the decision of the question 
of law raised before us, lie in a narrow com- 
pass and may he briefly narrated. Sree 
Sankar Deb, the great religious reformer of 
Assam, was the founder of the Mahapurushia 
Sect of Vaishnabs, a brief account whereof 
will be found in the treatise on Hindu Castes 
and Sects by Dr. Jogendra Nath Bhutta- 
eharya (page 478) as also in the Imperial 
Gazetteer of India (1908), Volume VII, page 
85. In Assam, there are several monastries 
appertaining to the sect called “satras,” which 
are usually presided over by a superior of the 
Kolita caste. The most famous of these satras, 
or religious colleges, is situated at Barpeta, 
where are to be found the tombs of Sankar 
Deb, and his principal disciple, Madhab Deb. 
The Samuha Bhaktas or the religious brother- 
hood, constitute the ruling power in the 
Satra, and it is they who appoint and 
dismiss the Burah Satria, the High Priest 
of the Satra, othe: wise known as the Barpeta 
Adhbikar. The defendant was admittedly 
the High Priest of the Barpeta Satra and 
was appointed to the office upon the dismissal 
of his predecessor, Mahessur Deb, in or 
about the year 1890. The case of the plain- 
tiff is that on the 18th April 1903,an assemb- 
lyof the Samuha Bhaktas of Barpeta Satra 
dismissed the defendant from the office of 
Burah Satria,; and appointed as his successor, 
Chaturbhsha Deb, the son of Mahessur, the 
‘predecessor of the defendant. The plaintiffs, 
who are members of the religious brother- 
hood, commenced this action on the 4th May 
1903, for a declaration that the deferdant 
had been dismissed , from the office of Burah 
Satria and for a perpetual injunction to res- 
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train him from the performance of the duties 
of that office. The defendant resisted the 
claim upon every conceivable ground which 
it is not necessary for our present purpose 
to recapitulate ; it ia sufficient to state that he 
denied that he had been validly dismissed 
by amajority of the religious brotherhood 
ov that there was any good reason to justify 
his dismissal. The original Court dismissed 
the suit on the preliminary ground that as 
according to the plaintiffs, the defendant had 
been dismissed and his successor in office 
duly appointed, the latter alone was com- 
petent to maintain an action, if the defen- 
dant unlawfully continued to discharge the 
duties of High Priest. Upon appeal, the 
District Judge held that the plaintiffs, as 
members of the religious brotherhood, were 
competent to maintain the suit ina repre- 
sentative capacity. In this view, hereversed 
the decision of the Court of first instance, and 
remanded the suit for trial on the merits. 
The order of remand was confirmed by this 
Court on appeal. The first Court thereupon 
considered two questions, namely, first, whether 
the Samuha Bhaktas were competent to 
dismiss the High Priest, even though he 
was not proved to be guilty of any miscon- 
duct, and, secondly, whether the defendant 
had been, as a matter of fact, dismissed by a 
majority of the Samuha Bhaktas. Upon both 
these questions, the Court found in favour of 
the plaintiffs, and consequently made a decree 
in their favour. Upon appeal, the learned 
District ' Judge has held that the Samuha 
Bhaktas were rot competent to dismiss their 
High Priest in the absence of good and suffi- 
cient reason to justify such action, that such 
reasons had not been established in the pre- 
sent case, and that the defendant had not been 
proved to have been dismissed by a majority 
of the religious brotherhood at a meeting 
regularly convened forthe purpose. Jn this 
view, the District Judge has reversed the 
decision of the original Court and dismissed 
the suit with cost. The plaintiffs have now 
appealed to this Court and on their behalf 
the decision of the District Judge has been 
assailed on two grounds, namely, first, that 
the Samuha Bhaktas have an absolute right 
to dismiss their High Priest and are not 
bound to assign any reason in support of the 
action they may take; and, secondly, that the 
defendant has been dismissed by a majority 
of the religious brotherhood asgembled at a 
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meeting regularly held for the purpose. In 
our opinion, it is unnecessary to examine the 
first of these questions, because even if it is 
assumed that the members of the religious 
brotherhood are vested with an unrestricted 
power to dismiss the High Priest at their 
pleasure, it is manifest that the defendant 
had not been ‘proved to have been dismissed 
by a majority of the brotherhood at a regu- 
larly constituted assembly duly held for the 
purpose. 
The learned District Judge has found that, 
‘in or about the year 1903, the Samuha 
Bhaktas were divided into two factions, one 
of which was in favour of the retention of 
the defendant as the High Priest, while the 
other was distinctly hostile to him and wanted 
to re-place him by the son of his predecessor 
in office. The malcontents, if we may so 
describe them, had from time to time given 
indications of their attitude; on the 19th 
January 1903, they applied to the Sub-Divi- 
sional Magistrate and invited him to preside 
at a meeting which they proposed to hold 
with a view to secure the dismissal of the 
defendant. The Magistrate refused to inter- 
vene in the matter and issued an injunction 
by which the petitioners were restrained for 
a period of two months from carryiug out 
their purpose. On the 17th April 1903, the 
malcontents held a preliminary meeting. 
What transpired at the meeting cannot be as- 
-certained with absolute certainty. But this 
much is fairly clear that the only persons 
assembled on that date were those hostile 
to the defendant, and they determined to call 
a meetingof the entire brotherhood on the fol- 
lowing date to secure the dismissal of the 
defendant. At their instance, criers went 
about the Satra and announced by beat of 
drums that a meeting of the Samuhu Bhaktas 
would be held to appoint Chaturbhuja Deb 
Misra as the High Priest. There was an 
assembly on the 18th April 1903, which was 
attended only by those in favour of the dis- 
. missal of the defendant. The members pre- 
sent were practically unanimous in their de- 
cision to dismiss him: they then appointed 
Chaturbhuja as the High Priest, garlanded 
him and placed him on the seat reserved 
for the High Priest. The learned District 
Judge has held that these proceedings were 
irregular, and that the decision of the mem- 
bers present could not rightly be deemed as 
the expression of the wish of the majority 
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of the Samuha Bhaktas that the defendant 
should be removed from the office of High 
Priest. In our opinion, the view adopted 
by the District Judge is manifestly reason- 
able and his conclusion cannot be successfully 
challenged. 

It is not necessary for our present purpose, 
even if it is practicable, to furnish an ex- 
haustive 
which must be established to validate the 
dismissal of the High Priest of religious 
brotherhood from his office. But there are 
certain fundamental conditions which must 
be fulfilled before it can be predicated 
that a majority of the brotherhood is 
in favour of such dismissal. The question 
requires examination from a three-fold point 
of view, namely, first, the precise ascertain- 
ment of the body of persons whose decision 
is final in the matter; secondly, the essential 
steps antecedent to the determination of the 
wish of the majority of the religious brother- 
hood and, thirdly, the procedure for ascertain- 
ment of the wish of the majority. : 

In so far as the first of these points of view 
is concerned, five elements have to be taken 
into consideration, namely, first, membership 
of the religious brotherhood ; secondly, repre- 
sentation ofanindividual member or of a fami- 
ly as the unit; thirdly, age; fourthly sex and 
fifthly, residence. It is obvious that no per- 
son is entitled to take part in the deliberation 
and affect by his views the decision of the 
question of dismissal of the High Priest, 
unless he is a member of the religious 
brotherhood, that is, unless he is one of the 
Samuha Bhaktas. But it does not follow 
conversely that every member of the brother- 
hood is entitled to take part in the deliber- 
ation. The learned District Judge has point- 
ed out that in the litigation of 1891, when 
the legality of the dismissal of Mahessur ‘was 
called in question, Mr. Teunon, the then Dis- 
trict Judge, held that every member of the 
religious brotherhood was not entitled to vote 
and that only the head of a joint family~of 
Bhakias could vote, provided that the family 
was descended from one- of the 280 original 
families named in the copperplate grant of 
the Raja of Assam, given at the time of the 
foundation of the sect and mentioned in the 
judgment of this Court in Ram Dass v. 
Mohesur (1). Then, again, a question may 
arise whether a person, whodhas not attained 

(1) 7 W. R. 446. 
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majprity, can vote on the occasion ofthe re- 
moval from officeof the High Priest of the 
brotherhood. There is also a further ques- 
tion, whether women can vote, because as 
the learned Judge puts it, there is a suff- 
ragette question in Barpeta, and Mr. Teunon 
appears to have held that women could vote 
if they were the heads of families of Bhaktas. 
Finally, a question must necessarily arise 
from the point of view of the residence of 
the members of the brotherhood. We have 
no precise information as to whether the 
members of the fraternity resident in the town 
of Barpeta or in the district of that name, or 
even beyond these local limits, are entitled to 
be invited to take part in these deliberations. 
A bare statement of these points will show 
that, in the absence of an electoral roll, the 
matter must be involved in considerable 
uncertainty. We have thus really no de- 
finite information as to the body of persons 
competent to determine whether the High 
Priest of the Satra is or is not ‘to be dis- 
missed. We have, it is true, the broad 
negative test of exclusion that no one, who 
is not a member of the fraternity, is entitled 
to take part in the decision of the question. 
But beyond this, nothing is known with 
precision. It has not been determined whe- 
ther members of the fraternity are entitled 
to vote individually or whether they are 
entitled to vote only as heads of families 
deemed to be the units for this purpose. 
Nor do we know whether the privilege 
may be exercised by infants as well as by 
persons su? juris, by men as well as by women, 
by residents as well as by non-residents. 
This last element may obviously give rise 
to questions of considerable nicety, because 
if it is proved that non-residents are entitled 
to take part in the deliberation, a dispute 
may very well arise, in an individual case, 
whether the change of residence is tempo- 
rary or permanent, a question the answer 
to which must ultimately depend upon the 
intention of the party concerned. It is 
reasonably plain, however, from what we 
have already stated that the qualifications 
of the voters have not, up to the present 
time, been determined with any approach 
to precision, much less has any attempt 
been made to frame a complete list of the 
persons who fulfil the necessary or prescribed 
conditions. Ss 

If we consider the matter from the second 
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point of view mentioned above, the difficul- 
ties in the way of the plaintiffs appgar 
to be equally. insuperable. In order that 
the decision of the members of the religious 
brotherhood assembled ata meeting may be 
deemed operative, itis clear that the meet- 
ing must have been properly convened after 
sullicient notice and due proclamation. Sufi- 
cient notice is requisite for a three-fold pur- 
pose, namely, first, to allow all membors of 
the brotherhood time for deliberation and 
consultation; secondly, to allow all members, 
specially such as may be temporarily ab- 
sent from the place, opportunity to attend 
the meeting; and, thirdly, to render it pos- 
sible for the High Priest sought to be re- 
moved, to prepare himself for his defence. 
For the same purposes, the object of the 
meeting must be daly proclaimed. Those 
essential elements are all absent in the case 
before us. The object ofthe party hostile to 
the defendant was to take him by surprise, 
and place him and his supporters at the ut- 
most possible disadvantage. The District 
Judge is obviously correct in his view that 
the meeting was not duly proclaimed andthat 
the notice given was unreasonably brief, From 
this point of view, therefore, the decisionof the 
members assembled cannot be treated as bind- 
ing upon the defendant. 

Finally, if we consider the matter from the 
third point of view explained above, it be- 
comes obvious that there was no such deci- 
sion by a majority of the brotherhood as 
would operate to effect a valid removal of 
the defendant from his office. Inthe firsi 
place, we have no information upon a ques- 
tion of fuudémentalimportance, namely, what 
constitutes a quorum at a meeting of this 
description. It is conceivable that where 
a religious body is composed of an indefinite 
number of persons, a quorum forthe purpose 
of removal of the High Priest and for the 
election of his successor may be deemed to 
consist of those assembled at a meeting re- 
galarly called and convened, although their 
number may constitute a minority of the 
whole; in other words, ifa meeting is re- 
gularly convened, which all the members are 
entitled aml have an opportunity to attend 
the decision of the majority of those present 
is binding upon the entire brotherhood, 
But to sustain such a position, in the absence 
of any statutory provision or any express 
direction in that behalf by the founder of the 
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institution, the existence of a castom to this 
effect mast be established. No such at- 
tempt has been made in the case before us. 
As we have already explained, the total 
number of persons competent and entitled to 
vote upon the question of removal of the High 
Priest is not known; nor- have we any in- 
formation as to the proportion between the 
number who assembled at the meeting and 
the total number competent to exercise their 
choice. Apart from this initial difficulty, how- 
ever, it is reasonably plain that the proceed- 
ings were conducted with the utmost irregu- 
larity at the meeting. No attempt was 
made to ascertain the votes then and there, 
so as to determine what might be deemed to 
be the wish of the majority in the matter. 
Tnstead of this, which, indeed, was the 
most obvious course, an extraordinary method 
has been pursued; petitions signed by various 
members of the brotherhood have been pro- 
duced in the course of this litigation to show 
on which side particular members have 
voted. This, clearly, is a procedure which 
cannot be sustained on any known legal 


principle., The learned District Judge 
points out that the votes to be operative 
must be regarded as given at a parti- 


cular time or within a specified period; 
otherwise, it is impossible to say that on 
the particular date when the meeting was 
held, the defendant was removed from 
his office, and his successor was elected pur- 
suant to the wish of the majority. It is not 
a matter for surprise that in the events 
which have actually taken place, members 
have changed sides. ‘Indeed, if the method 
which has been adopted in the case before 
us were approved, there would be ample 
scope for . fraud, violence, intimidation, 
bribery, undue influence and other corrupt 
practices of a like’ nature. Olearly, if the 
decision of the members present at the meet- 
ing was intended to be operative, the votes 
ought tohave been counted then and there; 
or ifthis was impracticable by reason of the 
large members assembled, the votes ought 
to have been recorded with thenecessary pre- 
cautions and subsequently counted. Tt is 
impossible to affirm now that the majority 
of the members assembled at the meeting did 
at the time indicate their choice that the de- 
fendant should be removed from his office 
and should be succeeded by Chaturbhuja, 
This aspect of the case is, therefore, fatal to the 
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claim of the plaintiffs. 

This analysis of the method adopted by 
the opponents of the defendant to exercise 
their choice shows conclusively that they 
have not taken legal steps to remove him 
from his office of High Priest of the Samuha 
Bhakatus. There is no certainty, as we have 
explained, about the body of persons entitled 
to exercise their choice in this matter. There 
is nothing to indicate that a meeting was 
called after due proclamation, and that suffi- 
cient notice had been given in respect there- 
of; on the other hand, there is ample indica- 
tion to support the’ contrary view. Finally, 
the proceedings at the meeting were not re- 
gularly conducted, and there areno materials 
to prove that a majority of the religious 
brotherhood, assembled at a meeting regularly 
convened, did at the time express their wish 
that the defendant should be dismissed from 
his office. The position which the defendant 
holds ismanifestly one of considerable dignity 
and importance, and no Court of Justice 
will tolerate the procedure which has been 
adopted by his opponents to secure his 
dismissal. Apart, therefore, from the ques- 
tion, whether the defendant is liable to be 
removed without proof of misconduct, the 
conclusion of the District Judge that he 
has not been validly removel, is well- 
founded and must be maintained. The re- 
sult is that the decree made by the District 
Judge is affirmed and this appeal is dismissed 
with costs. 

Appeal dismissed. 


' MADRASSHIGH COURT. 
CRIMINAL Revision Case No. 165 or 1910. 
CrivinaL Reviston Petition No. 129 or 1910. 
September 7, 1910. 

` Present:—Mr. Justice Aiyling. 
In re KONDI CHETTI AND oturrs— 
PETITIONERS. . 5 
Penal Code (Act XLV of 1860), s. 425—Ifiscshief— 
Blocking up a channel—Civil rights—Tort. 


Where the accused blocked up a channel, the result of 
which was that the surplus water flowe:] direct on to the 
complainant’s land and damaged his crop, and the site 
of the channel was the common property of all the 
accused: 

Held, that the act of the accused did not constitute 
the offence of mischief and that complainant’s remedy 
for any damage he had sustwined§ay in an action in 
tho Civil Courts. 
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Petition, under sections 435 and 439 of the 
Crimiùal Procedure Code, praying the High 
Court to revise the judgment of the Court 
ofthe Joint Magistrate of Hosur, in Cri- 
minal Appeal No. 108 of 1909, presented 
against the decree, finding and santence 
in Criminal Case No. 337 of 1909, on the 
file -of the Court, the Second Class Magis- 
trate of Dharmapuri. 

Order.—aAccused Nos. 1 and 2 in this 
case own a wet field, to the north of which 
lies a dry field belonging to their brother-in- 
law, the third aceused. Adjoining both on the 
east side is a weu field belonging to the com- 
plainant in the case. It had been customary 
for the surplus water from the land of accus- 
ed Nos. 1 and 2 to pass by a channel through 
the third accused’s land and thence along the 
northern edge of the complainant’s land. 
The accused filled up the channel for the 
extent of its course through the third accused’s 
land. As a result, the surplus water of 
the land cfaccuséd Nos. 1 and 2 flowed direct 
on the complainant’s land and damaged his 
crop. 

The above are the facts found by the Sub- 
Magistrate, and by the Joint Magistrate and 
although the evidence is meagre on one or two 
points, I accept them as proved. 

The question is whether the act of the 
accused in closing the channel constitutes the 
criminal offence of mischief, or is simply 
an actionable Civil tort. : 

It is often difficult to draw the dividing 
line; but I am certainly ofopinion that this 
is a case, in which the criminal intent to cause 
wrongful loss is nob established. In view of 
their close relationship and alleged common 
action, no distinction need be drawn between 
the third accused and accused Nos. 1 and 2: 
nor has it been by either of the Magistrates. 

Their two fields including the site of the 
channel may, therefore, be regarded as their 
common property. Now prima facie a man 
has a right to do what he likes with his own: 
and if his action indirectly prejudices his 
neighbour, the latter’s ordinary remedy is in 
a Civil Court. Cases arise in which the 
damage to the neighbour is so inevitable 
and obvious that an intent to cause wrongful 
loss may be fairly inferred, but I certainly do 
not regard this as such a case. The action of 
the accused is not unlawful in itself: and it 
is by no means cert&in that, even in the Civil 
Court the complainant could compel them to 


INDIAN CASES. 


129 


restore and keep open the channel. Where, 
as in the present case, there are reasonable 
grounds for doubting whether the accused 
person wasnot under a bona file belief that 
his action was lawful, a conviction for mischief 
cannot stand: and the aggrieved party should 


. be referred to the Civil Court. 


The conviction is set aside: and the fines, 
if paid, will be refunded. 
Conviction quashed. 


MADRAS HIGH COURT. 

Civic APPEAL AGAINST Oxper No. 49 or 1909. 
September 13, 191). 
Present:—Mr. Justice Munro and Mr. Justice 
Krishnaswami Aiyar. 
MARATTIL MOOSA— APPELLANT 
Versus 
NAMPOTAN KANDYIL PARAKUM 
MARATTIL KOLUANHANDI 
KALANDAM KUTTI HAJI AND orgers— 


FLespon DENTS. 

Civil Procedure Code (Act XIV of 1882), s. 18, Expl. 
V—Transfer of Property Act (IV of 1832), s. 85—Mort- 
gage—Swit for redemption—Suit to redeem by alleged 
Karnavan of Malabar Tarwad—Subsequent suit for 
redemption by junior members—Bar of swit—Res 
judicata —Karnaran disputing title of junior members. 

The Karnavan of a Malabar Tarwad sued for redemp- 
tion and obtained a decree, In ignorance of his 
suit and before he had obtained the decree, the junior 
members filed another suit for redemption of the 
same property with the permission of the Court under 
section 30, Civil Procedure Code. In the first suit, 
however, the Karnavan did not implead the plaintiffs 
in the latter suit and even disputed their title as 
members of his Tarwad: 

Held, that the second suit was not barred by reason 
of res judicata, and that explanation 5 to section 18 of 
Act XIV of 1882 did not apply. 

Appeal against the order of the District 
Court of North Malabar, dated 17th February 
1909, in Original Suit No. 71 of 1908, 
presented against the decree of the District 
Munsif of Nadapuram, in Original Suit 
No. 330 of 1905. 

Facts of the case are clear from the 
following judgment of the lower appellate 


Court :— 


“Plaintiffs are junior members of their 
Tarwad and have obtained permission, under 
section 30, Civil Procedare Code, to sue on 
behalf of their Tarwad fer the redemption of 
the plaint property. Fourth defendant, who 
denies that plaintiffs aremembers ofthe Maratt 
Tarwad, to which he admittedly belongs, had 
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previously brought another suit for the 
redemption of tke plaint property, Original 
Suit No. 29 0f 1905, Nadapuram. After plain- 
tiff's suit had been filed, he obtained a decree, 
which he executed, and is now in possession 
of the plaint property. The District Munsif 
has dismissed plaintiffs’ suit on the ground 
that their cause of action has ceased since 
the decree in 4th defendant’s favour and the 
delivery in execution thereof, and that 
plaintiffs as junior members are not entitled 
to maintain this suit. Plaintiffs appeal.” 

2, “I think there can be no doubt that 
plaintiffs can maintain this suit, for they 
have obtained permission under section 30, 
Civil Procedure Code, to sue on behalf of 
their Maratt tarwad. The suit is, therefore, 
one brought by Maratt tarwad. If they 
had a cause of action when they filed their 
suit, that cause of action is not taken away 
by the decree in Original Suit No. 29 of 1903 
to which they were not parties. No doubt, a 
member of Maratt tarwad has obtained 
possession of the ,plaint property, but he 
claims to be in possession as Karnavan of a 
tarwad to which plaintiffs do not belong. In 
the judgment and the decree in Original Suit 
No. 29 of 1905, 4th defendant is not described 
as Karnavan of his tarwad, nor did he obtain 


permission to sue under section 30. No doubt, - 


he based his title to sueon his alleged 
status as Karnavan, but the decree as 
framed is not one binding on the tarwad. 
Whether, however, he is in possession as 
Karnavan or in his personal capacity as an 
Anandravan, he is not in possession’on behalf 
of the ¢arwad to which plaintiffs belong. 
Plaintiffs are, therefore, entitled to a decision 
in this suit as to whether they are members 
of the Maratt tarwad, of which 3rd defendant 
is Karnavan, for if they are, they (and not 
4th defendant) are entitled to possession of 
the plaint property.” 

3. “It is suggested that plaintiffs’ suit 
must be dismissed, for the relief which they 
really seek is a declaration of their status 
as members of Maratt tarward, and this 
they seek to establish in a small redemption 
suit. It is not, however, shown that they 
have by this means defrauded Government 
of any appreciable amount of stamp 
revenue, and this is not the ground on which 
their suit has been dismissed in the lower 
Court. Until they filed this suit, they had no 
notice of Original Suit No. 29 of 1905 and, 
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therefore, I do not think that there is any 
reason to suspect their bona fides in bringing 
this suit.” 

4. “The suit is accordingly remanded to 
the lower Court for disposal on its merits. 
Costs of this appeal will abide the result.” 

Judgment.—tThe plaintiffs not having 
been made parties to Original Suit No. 29 
of 1905 brought by the 4th defendant as 
they ought to have been under section 85 of 
the Transfer of Property Act, if ‘they were 
persons interested in the mortgaged property, 
are, in no way, bound by the decree in that 
suit. Wedo not think that Explanation V 
to section 13, Civil Procedure Code, (Act 
XIV of 1882), has any application, for the 
4th defendant cannot be taken to have 
claimed anything in common for himself 
and the plaintiffs, seéing that he contends 
they are not members of his tarwad and was 
raising this contention before the decree in 
Original Suit No. 29 of 1905. There is, 
therefore, no reason why the suit brought 
by the plaintiffs shonid not go on. The 
order of remand is, therefore, right. This 
appeal is dismissed with costs. 

|Appeal dismissed. 





MADRAS HIGH COURT. 

Secono Orvin Appras No. 718 or 1909, 
September 16, 1910. 
Present:—Mr. Justice Miller and 
Mr. Justice Krishnaswami Aiyar, 
KAVERI AMMAL—- APPELLANT 
versus 
KALI AMMAL—Responpent, 

Usufructuary mortgage—Decree for sale barred—Mort- 
gagee obtaining possession after barriny of decree— 
Whether mortgagee’s right to possession put an end to 
before sale—Right of mortgagor to obtain possession. 

A usufructuary mortgagee, who was out of posses- 
sion at date of his suit, obtained a decree for sale 
which became barred. He subsequently got possession 
from the mortgagor. In an action by the mortgagor’s 
representative for possession: 

Held, that the mortgage decree, which did not deal 
withthe mortgagee’s right to possession, did not putan 
end to his right until sale and that the mortgagor, his 
representative or assignee could not oust him even 
though he had obtained possession after the date of 
his suit. 

Sunder Koer v. Rai Sham Kishen, 34 C. 150 at p.161 
(P.C.); 4 A. L. J. 109, 11 C. W. N. 249; 5 C. L. J. 106; 
17 M. L. J. 43; 9 Bom. L. R. 304; 2 M. L. T.75, re- 
ferred to and explained. 


Second appeal against ẹthe decree of the 
District Court of Coimbatore, in Appeal Suit 
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No. 142 of 1907, presented against the decree 
of the Court of the District Munsif of Coimba- 
tore, in Original Suit No. 1050 of 1905. 

Judgment,—wWe are unableto hold 
that the District Judge is wrong. There 
was a usufructuary mortgage. The mort- 
gagee, sued for sale and got a decree for sale. 
That decree has become barred. The mort- 
gagee who was oub of possession at the date 
of his suit, has got back possession from the 
mortgagor. The plaintiff who stands in the 
shoes of the mortgagor claims possession on 
the ground that the only rights the mort- 
gagee, had became merged in the decree for 
sale and in support of this contention reliance 
is placed upon certatin observations of the 
Privy Council in Sunder Koer v. Rai Sham 
Krishen (1). Those observations do not 
amount to saying that when a decree on a 
mortgage had nol dealtwith or purported to 
deal with the mortgagee’s rights to possession, 
it must be deemed to have been put an end 
toit. Itis conceded that if the mortgagee 
was in possession at the date of the suit for 
sale he could not be turned ont of possession 
by the mortgagor after the decree for sale. 
This can be only on the ground that the mort- 
gagee’s right to possession under the mort- 
gage isnot put an end to until the sale takes 
place. We must, therefore, hold that the 2nd 
defendant is rightfully in possession under 
his mortgage and dismiss the second appeal 
with cosis. 

Appeal, dismissed. 


(1) 340. 150 at p. 161; 4 A. L. J. 109; 11 ©. W. N. 
‘249; 5 C. L. J. 106; 17 M. L. J. 43; 9 Bom. L. R. 304, 
2 M. L. T. 75. 





MADRAS HIGH COURT. 
Seconp CIvIL APPEAL No. 525 or 1909. 
September 16, 1910. 
Present:—Mr. Justice Miller and Mr. Justice 
Krishnaswamy Aiyar. 


LAKSHMANA CHETTYAR— APPELLANT 


TETSUS 
GOVINDARAJULU NAIDU AND ANOTHER 
— RESPONDENTS. 


Hindu Law—Debt due by father—Decree against 
father—Division effected between father and sons before 
date of swit—Execution—Attachment of sons’ properties 
—Claim by sons— Release of aitachment—Suit by decree- 
holder against sons under s. 288, Civil Procedure Code 
(Act XIV of 1882)—Pastition, whether can be impugned. 

Plaintiff, who had obtained a decree against a Hindu 
father, attached the properties of hissons, in execution, 


The sons preferred a claim which was allowed. The 
plaintiff then sued the sons under section 283, Civil 
Procedure Code (Act XIV of 1882), for a declaration 
that their properties were liable to be attached in exe. 
cution of his decree. He impugned the partition deed 
between the sons and their father as fraudulent: 
Held, that in a suit, under section 288 of Act XIV 
of 1882,no declaration can be made that plaintiff 
could proceed against the properties of the sons in 
execution, as the suit is not to obtain a decree against 
the sons on the old cause of action for recovery of the 
debt but for a declaration that the old decree could be 
executed against their share after a valid partition. 


Second appeal against the decree of the 
Sub-Jndge’s Court of Kumbaconam, in Appeal 
Suit No. 628 of 1902, presented against the 
decree of the Court of the District Munsif of 
Mannargudi, in Original Suit No. 71 of 1908. 

Judgment.—the plaintiff obtained a 
decree for money against the father of defen- 
dants Nos. 1 and 2 and attached property in 
execution. On the claim of defendants Nos. 
1 and 2, half the property was released from 
attachment. The present suit is under 
section 283 of the old Code of Civil Procedure. 
It is found that at the date of the former suit 
defendants Nos. 1 and 2 were divided from 
their father. The plaintiff-appellant impugns 
the partition as in frand of creditors. The 
Sub-Judge has upheld the partition as bona 
fide. Itis argued thatthe Sub-Judge has 
not taken into account certain considerations 
making in favour of the appellant. The 
finding is based upon legal evidence and a 
fair consideration of the evidence as a whole. 
We must accept it in second appeal. It is 
next contended that as at the date of the debt 
the family was undivided the subsequent 
partition cannot affect the liability of the 
sons’ share. -The first defendant was a party 
to the former suit and the suit was withdrawn 
as against him. No second suit can be 
brought against him, on the old cause of 
action. It is enough to say that the present 
suit is not based upon the judgment against 
the father assuming that a judgment debt 
against the father arising after a valid parti- 
tion could be a ground of action to enforce the 
son’s liability. As regards the 2nd defendant 
the suit is not to obtain a judgment against 
him on the old cause of action for recovery of 
the debt but fora declaration that the old 
decree could be: executed against the son's 
share after a valid partition. The executing 
Court could not proceed against the son’s sepa- 
rate property, as it was not joint family pro- 
perty of father and son which the father could 
dispose of for his debt, 
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In the suit under section 283 no declaration 
can be made that the plaintiff could proceed 
against that property in execution. As the 
suit is framed we must hold that the 2nd 
defendant also is not liable. 


We dismiss the second appeal with costs. 
Arpeal dismissed. 


MADRAS HIGH COURT. 
Srconp Civin APPEAL No. 51 or 1907. 
September 12, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Aiyling. 

MUSILI NAIDU—APPELLANT 
VETSUS 
NATARAJA CHHETTYAR AND oTHERS— 


RESPONDENTS. 

Trust—Creation of trust—Abandonment of office by 
trustees —Acquiescence—Adverse possession—Action in 
ejectment —Notice Invalidity of natice—Objection taren 
for the first time in second appeal. 

Where persons, who originally acted as trustees of 
a temple, were found to have abandoned the office in 
1858, and since then the plaintiffs were found to have 
been exercising the powers and performing the duties 
of the trustees:. 

Held, that the presumption was that plaintiffs 
acquired title to the office of trustees either with the 
acquiescence of their predecessors or iby adverse 
possession. 

Where, inan action in ejectment the notice of 
surrender was prematurely given, and objection as to 
want of proper notice was taken for the first time in 
second appeal: 

Held, that the objection should be deemed to have 


_ been waived and could not be sustained. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No. 
171 of 1906, presented against the decree of 
the Court. of the Additional Sub-Judge of 
Tanjore, in Original Suit No. 32 of 1904. 

Judgment.—oOn the question of 
dedication we think there is sufficient evidence 
to support the finding of both the Courts 
that the property had been granted in trust 
for the benefit of a temple. The origin of the 
trust is involved in some obscarity, e. g., 
whether the Maharaja or the Mahanamdars 
created thetrust but that can make no difference 


when it is found that the properties were in. 


fact granted in trust and have been so treated 
for about half a century, if not more. It 
was also argued that there is a difference 
between the- findings of the Sub-Judge and 
that of the District Judge on the question 


-whether the village was dedicated to the 
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temple or to certain trustees for the perform- 
ance of a particular service, in the temple 
On the facts of this case we fail to appre 
ciate the force of the distinction sought to 
be drawn on this point. 

The next question raised before us is as 
to the title of the plaintiffs as trustees. Both 
the Courts have found asa fact that the 
Mahanamdars, who had originally constituted 
themselves trustees, abandoned their office as 
far back as 1858 and that since then the 
plaintiffs, who are the authorities of the 
temple, have been exercising the powers and 
performing the duties of the trustees. That 
being so, it is not contended that there is 
anything in law preventing the Courts from 
coming to the conclusion which they have 
drawn, that the plaintiffs acquired title to the 
office of the trustees either with the ac- 
quiescence of the Mahanamdars or by ad- 


"verse possession. 


The learned District Judge has- not dealt 
with the question of limitation though it was 
raised by the issues and discussed by the 
Sub-Judge. We think, however, .that the 
view of the first Court is right on this point. 
The defendants did not expressly set up 
any adverse title in themselves until 1899 


‘and the suit was instituted in 1902. 


Objection is also taken to the notice which 
demanded surrender on the Ist July, while 
it is contended that according to the terms 
of Exhibit S the defendants could be asked 
to surrender only on the 10th July. But 
this objection to the notice was not taken- 
before any of the lower Courts and cannot, 
therefore, be allowed to be taken for the first 
time in second appeal. 

It is further contended that Exhibit S 
ought not to have been admitted in evidence 
as it is not proved to have been produced 
from proper custody. But as it is found 
that the plaintiffs were trustees, they must be 
held to be the proper persons to have cus- 
tody of Exhibits S. 

The appeal fails and must be dismissed 
with costs. 


Appeal dismissed. 
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, MADRAS HIGH COURT. 
CIVIL APPEAL AGAINST APPELLATE ORDER No. 17 
or 1909 
September 26, 1910. 
Present: —Mr. Justice Wallis and 
Mr. Justice Krishnaswami Aiyar. 

RUDRAMMA AND oTHERS— APPELLANTS 

versus 

NAGI alias NAGAMMA SHATTATI 

AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 329—Re- 

sale to'judgment-deblor—Resistance by judgment-debtor 
10 possession—‘Just cause’. 
7 A re-sale by the decree-holder purchaser to the 
judgment-debtor is ‘just cause’ within the meaning of 
section 829 of the Civil Procedure Code for 
resistance by the judgment-debtor purchaser to 
obtain possession in execution of the decree. 

Muttia v. Appasamt, 13 M. 504, followed. 

Appeal against the decree of the District 
Court of South Canara, dated 5th December 
1908, in Appeal No. 324 of 1907, presented 
against the order of the Court of the District 
Munsif of Udipi, dated 29th June of 1907, in 
Execution Applications Nos. 5 and 27 of 
1907 in E. P. No. 152 of 1906, in Original 
Suit No. 226 of 1905. 

Judgment.—tThe decision in Muttia 
v. Appasamt (1) shows that a re-sale by the 
decree-holder purchaser to the judgment- 


debtor would be just cause within the mean- - 


ing of section 329, Civil Procedure Code, 
for the resistance by the judgment-debtor 
purchaser to obtain possession in execution 
of the decree. Here there wasa re-sale of 
items Nos. 5 to 13 by two of the decree- 
holders, the ejman and thesenior anandravan, 
and there is a, finding by the District Judge 
that this re-sale is binding on the other 
decree-holders who are the present appel- 
Jants. This is a sufficient answer to the 
claim to delivery of items Nos. 5 and 6. As to 
„items Nos. 7 to 18 the respondents have 
obtained a declaration that there was no 
real delivery - of possession to the decree- 
holder purchaser. The alleged delivery 
was after the re-sale which we have held 
binding on the decree-holders and a good 
answer to a claim for possession by them. 
The District Judge has further found that 
the judgment-debtors are now in possession 
of these items under the re-sale and in these 
circumstances it is unnecessary to consider 
whether on the 8rd December there was 
cnly a sham delivery to. the decree-holder 


puichaser or to make * any declaration about 
(1) 18 M. 504. 
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it as the lower Courts did. We modify the 
order accordingly and otherwise dismiss the 
appeal. Each party will bear their own costs 
in this Court. 

Appeal dismissed: Decree modified. 


MADRAS HIGH COURT. 
Criminat Revision Case No. 384 or 1910. 
(Rererrep Casr No. 49 or 1910). 
September 27, 1910. 
Present:—Mr. Justice Aiyling. 

(in C. C. No. 183 or 1910). 


In re Karnam VUNKATRAO—Accusep, 

Penal Code (Act XLV of 1860), s. 174—Madras Reve- 
nue Summons Act (Mad. Act IIL of 1869), s. 1—Disobedi- 
ence to summons issued by Tahsildar—Revenue enquiry 
held by Revenue Inspector under Tahsildar’s orders— 
Offence. 

Accused, a Karnam, was summoned by the Tahsildar 
under section 1 of-Madras Act IIT of 1869 to appear 
before him ona certain day for enquiring into the 
correctness of the sub-divisions of fields. Accused 
failed to appear and was convicted under section 174, 
Indian Penal Code: 

Held, (1) that the accused was guilty of an offence 
under section 174, Indian Penal Code, and that his 
conviction was right. 

Queen-Empress v. Subbanna, 7 M. 197, referred to. 

(2) that it did not affect the offence that the enquiry 
for which accused was summoned was not held by the 
Tahsildar, but was deputed to a subordinate officer. 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Anantapur in his letter, dated 23rd July. 
1910. 

REFERENCE by the District Magistrate 
was as follows :— 

“I have the honour to forward the records 
in C. ©. No. 183 of 1909 on the file of 
the Sartshtadar Magistrate, Kalyandrug, 
convicting Venkata Rao, a karnam, of dis- 
obedience to summons issued by the T'ahstldar 
of Kalayandrug under Act ITI of 1869 and 
sentencing him io fine under section 17-4, 
Indian Penal Code, and of Appeal No. 2 of 
1910 on that of the Head Quarters Deputy 
Magistrate, Anantapur, confirming the 
conviction. 


2. In this case, the Tahsildar of Kalyandrug 
jssued a summons on 6th November 1900 
to the accused, who was karnam of 
Kundarpi, requiring him to appear before 
himself on the 10th November for checking 
school. The summons was duly served in 
time on the accused who failed to appear, 
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The Tahsildar then sanctioned his prosecution, 
andin due course he was tried before the 
Sarishtadar Magistrate and fined Rs. 10. 

3. The purpose for which the accused was 
summoned was to attend a “checking school,” 
which is the name given to an assemblage of 
karnams under the presidency or control of 
Revenue Inspector, for the purpose of 
examining and tracing survey maps with the 
view to discover whether any errors have been 
made in dealing with the sub-divisions of 
fields. No enquiry was held by the Tahsildar, 
who had no intention of holding any. The 
sole purpose was to secure the attendance of 
the accused before the Revenue Inspector 
in charge of the “checking school.” 

4. Section 1 of the Madras Revenue 
Summons Act IIL of 1869 authorizes 
Tahsildars to summon all pêrsons “whose 
evidence may appear to them to be necessary 
for the ivestigation of any matter in which 
they are authorised to hold an enquiry, and 
also to require the production of any docu- 
ment relevant to the matter under enquiry” 
and section 4 states that a person may be 
summoned to produce a document without 
being summoned to give evidence. These 
sections indicate that the intention of the 
Act is to enable Tahsildars to summon 
all persons they think necessary, to give 
evidence or {o produce documents but the 
evidence or the documents must be relevant 
to some matter which the Tahsildar is 
enquiring into or is collecting information 
about. It has been held in the case of 
Queen-Hmpress v. Sudbanna (1) that karnams 
may be summoned under the Act to prepare 
jamabandt and census accounts but these 
accounts are prepared under the supervision 
of the Tahsildar. In this case, though the 
accused was directed to produce sub-division 
sketches the production was not to be before 
the Tahsildar, but before the Revenue 
Inspector. I doubtvery much whether the 
Act authorizes the issue of summons for this 
purpose. 

5. It had been found by both the original 
and the appellate Courts that the accused 
did not attend, and that his excuse for non- 
attendance was not a valid one. For this 
failure to obey orders he was liable to depart- 
mental punishment under the Madras Here- 
ditary Village Officer’s Act JIT of 1895, but I 


submit that a Criminal prosecution did not lie. 
(1) 7 NM, 197. _ 
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6. The explanations of the Magistrate 
and of the Head Quarters Deputy Magistrate 
are enclosed.” 

Order.—There appears tobe no good 
ground for interfering with the conviction 
in this case. The karnam’s attendance 
before the Tahsildar was required for the 
purpose of enquiry into the correctness and 
progress of the following sub-divisions of fields 
a very important matter in connection 
with revenue administration, and one into 
which the Tahsildar was certainly authorized 
to hold an enquiry. It is a similar case to 
that dealt with in Queen-mpress v. Subbannu 
(1) and the only ground of distinction is that 
in this case the enquiry was actually conducted, 
not by the Tahsildar himself, but by a 
Revenue Inspector in the Taluk Outécherry. 
It was within the Yaksildar’s discretion to 
depute the latter to conduct the inquiry ; and 
even if he intended from the first to do so, 
it is difficult to see how that affects the 
legality of the summons. : 

The ccnviction and sentence will not be 
disturbed. 


Conviction affirmed. 


BOMBAY HIGH COURT. 
CURIMINAL Rererence No. 69 or 1910, 
CRIMINAL Appeat No, 302 or 1910. 
September 2, 1910. 
Present:—Sir N. Q. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
EMPEROR 
versus 
D. B. WEIR—<Accusep. 

Railways Act (IX of 1890), ss. 47, 101—Great 
Indian Peninsular Railway Time Table, Part II, O. VII, 
Rules—Duty of Railway servants to obey rules—Quards 
—Responsibilityfor points—Practice—Accused convicted 
on assumption that he was bound to see to main line 
points— Accused really responsible for loop line points 
—Acquittal. 

The Rules.in Order VII, Great Indian Peninsular 
Railway Time Tabie, Part II, although not made 
under section 47 of the Railways Act, are absolutely 
within the power of the Great Indian Peninsular 
Railway Company to impose, so long as they are not 
inconsistent with tho Railways Act or with the General 
Rules made under that Act. The servants of the Great 
Indian Peninsular Company are bound to obey the 
rules in Order VII. 

There is no inconsistency whatever between the 
rules in Order VITand the Railway Act or the General 
Rules made under that Act. F 

Under Rule 1, Order 7, “tho Guard of a train stand- 
ing in a Railway Station is responsible for the pair of 
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pointseimmediately leading to tho lino ocsupied by 
his train and for no other points. 

The prosecution against a Guard throughout pro- 
ceeded on the assumption ‘that his duty was to 
see to the main ling points. The evidence was led 
and the accused defended himself on this assumption. 
He was convicted exclusively on his failure to obey 
this duty, considered to have been imposed on him. 
Under the rules, however, the duty of the Guard was 
really to see to the points leading to the loop line on 
which his train was standing and not to the main line 
points: 

Held, that the conviction of the accused should be 
set aside and the acoused acquitted. 

Querie:—Can an accused be convicted under section 
101 of the Railways Act for endangering safety of the 
people by disobeying a rule in the subsidiary rules of 
a Railway Company? š 


Mr. Shah, Acting Government Pleader, 
for the Crown. _ Z 
Mr. Kolaska?, for the Accused. 


Judgment.—About 18-20 on Friday 
the 4th March last, the Special Weekly Postal 
Express from Bombayto Madras left the 
main line, which is asingle line, at the points 
on the Bombay side of the Bhalwani Station, 
ran on toa loop line and collided witha 
goods train on that loop line. Had the main 
line points been properly set and locked, 
this could not bave happened, but they were 
not properly set and locked, they were set 

- go as to take any train coming from the 
Bombay direction on to the loop line though 
they ought to have been set so as to keep 
it on the mainline. All this is admitted. 
The mistake happened in this way. The 
Goods train came into Bhalwani about 17-50 
proceeding towards Bombay and took up a 
position on the loop'line. Shortly after ar- 
rived a Down Mixed train, that is, a train, 
coming from the direction of Bombay, came 
in; for this train the points were correctly 
set soit kepton the main line and passed 

_ into the station. At this time a Mukadam 
was in charge of the points. After the Mixed 
train had passed, the Mukadam being under 
the impression that the Goods train would 
then pass out going towards Bombay, set 
the points accordingly. The result was 
that the goods train could have passed out 
on the main line and proceeded towards 
Bombay, but also that 
from Bombay must necessarily leave the main 
line at the points and run on to the loop line 
where the Goods train was. The Goods train 
did not leave, 2s it was known that the 
Postal Express woutd presently arrive, but 
the points were not altered. The Postal Ex- 


any train coming. 
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press arrived and thea collision happened. 
Primarily the Station Master was respon- 
sible, but itis said, and it seems to me right- 
ly so, that the Guard of the Goods train 
was responsible for the safety of his own 
train; it is also alleged that had he, as it is 
said he was bound by therules to do, seen 
that the main line points were properly set, 
the collision could not have happened. In 
respect of his neglect of duty, the Guard of 


-the Goods train was charged by the first 


class Magistrate at Sholapur as follows: — 

“That you on or about the fourth day of 
March 1910 at Bhalwani, being a Railway 
servant, endangered the safety of persons tra- 
velling in the Down Postal Express by dis- 
obeying Order VIL Rules 1 and 3, səb 
out in the Working Time Table Part II, by 
not going to the facing points to see that 
they were so set as to insure the safety of the 
Up Goods train in your charge then standing 
in the siding at Bhalwani Station waiting 
for the Down Postal Express to pass and 
waiting ab the points till the said Express 
had passed, with the result that the points 
being incorrectly set the Express collided 
with the said Goods train in your charge and 
several persons in the Express were injured 
thereby and further that the said facts 
disclose a negligent omission on your part, 
the above mentioned rule not being incon- 
sistent with the General Rules published 
under the Railways Act and which you were 
bound by the terms of your employment to 
obey and of which you had notice and thereby 
committed an offence punishable under section 
101 (b) and (c) of the Railways Act and with- 
in my cognizance.” | 

The Magistrate has written a very clear 
and careful judgment, has found the guard 
guilty, and has imposed a nominal punish- 
ment. Against the conviction the guard has 
appealed to this Court as being a Huaropean 
British subject he has the right todo. The 
District Magistrate has also referred the case 
tous for the purpose of enhancing the sentence. 

The duty, which, it is said, the guard of 
the Goods Train failed to perform, is imposed 
by Order VII in the Great Indian Peninsular 
Railway Working Time Table, Part II. 
The Rules in Order VII are not made under 
section 47 of the Indian Railways Act, 
nevertheless they are absolutely within the 
power of the Great Indian Peninsular Rail. 
way Company to impose so long as (hey 


126 
EMPEROR V. WEIR. 


are not inconsistent with the Railways Act 
or with the General Rules made under that 
Act. The rules in Order VII are, it is true, 
merely administrative orders or executive 
directions, nevertheless the Company’s ser- 
vants are bound to obay them. The Guard 
of the Goods train was bound by the terms 
of his employment to obey them and he had 
notice of them. i 

There is no inconsistency whatever so far 
as I can see between the rules in Order VII 
and the Railways Act or the General Rules 
made under that Act, 

On all these matters the Magistrate has 
arrived at a correct conclusion and has given 
good reasons for so doing. I think also that 
he is right in his appreciation of the evidence. 

In this otherwise deplorable case it 15 
satisfactory to find that the Magistrate was 
rightly able to describe the accused’s state- 
ment as frank. He may not have accurately 
remembered what passed between him and 
the Station Master, but substantially, to the 
best of his recvllection, he has told the truth. 
He, inhis statement, has not pub forward 
idle excuses. 

Itis perfectly clear that the main lino 
points were not correctly set. It is equally 
clear that the guard thought that it was his 
duty to see that they were properly set. It is 
also clear that the Guard had ample oppor- 
tunity to reach the main line points. He knew 
that the Postal Express. would presently 
` arrive, but, so far as he knew, there was 
ample time for him to do other things before 
it would be necessary for him to go to the 
points. Healso knew that if the Station 
Staff did their duty, ho would, in some way, 
receive further warning before he need go to 
the points. So he joined the driver of his 
train and had tea with him. In so doing he 
ran the risk, should others fail to do their 
duty, of being too late to reach the main line 
points in time to see that they were correctly 
set. But what ought to have happened and 
what in the ordinary course of things would 
happen, did not happen. The Guard received 
no further warning and the Postal Express 
came in sight while he was still with the 
driver on the engine. He did what was 
possible but that did not enable him to avert 
a collision. Had he simply done what he 
believed to be his duty independently of the 
Station Staff, he could have averted the acci- 


INDIAN CASES. 


[1910 | 


dent. Therefore, it seems to me that ié was 
his duty to go to the main ling points; he 
failed to do it and failed where he might and 
ought to have fulfilled it. 

It is of vital importance that the Guard 
should perform his duty, though the members 
of the Station Staff failed to do theirs. By 
that means are accidents averted. 

It would be unnecessary to say more were 
it clear that the duty imposed on the Guard 
of the Goods train was, as has been assumed, 
a duty to see the main line points properly 
seb. The duty is founded on the rules in 
Order VII and on no other rules or instruc- 
tions. But in a case like the present the 
rules in Order VII do not impose any duty at 
all on the Guard of the Goods train with 
reference to the main line points. The duty 
is thus described in Rule1: “To see the pair of 
points facing to the approaching train, which 
lead into the line occupied by his train, are 
so set and locked that a collision batween the 
approaching train and his own is impossible”. 
The object of the rule is that the Guard is to 
prevent a collision with his train, in other 
words, he is to secure the safety of his own 
train and is to do itby seeing td the particular 
pair of points which lead int the line occu- 
pied by his train. Generally speaking, that 
would be the nearest pair of points, nob a 
remoter pair. In this particular case, it would 
be points No. 8 on the plan produced in 
appeal and admitted to be correct. If greater 
clearness be necessary as to the meaning of 
Rule 1 itis obtained by studying the illns- 
tration given in Rule 2. In such case the 
Guard is responsible for the pair of points 
immediately leading to the line occupied by 
his train and for no other points. 

Therefore, the rules in Order VII in 
this particular case did not impose on the 
Guard any obligation whatever to see to the 
main line points. But the case throughout | 
proceeded, the evidence was led, and the 
accused defended himself on the assumption 
that his duty was to see to the main line 
points, and he has been convicted because he 
failed to perform that imaginary duty. The 
conviction is based exclusively on the failure 
to obey the rules in this particular; therefore, 
the conviction must fail because no such duty 
was imposed by the rules. He cannot in thig 
trial be convicted because of failure to obey 


“the rules in another particular, bəcause ke 
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was not called on to defend himself as to that 
and we do not know what his defence ma; 
be,or what the effect of the evidence, if 
taken, as to that matter would be. 

It isa remarkable thing that apparently 
every one concerned including the Guard 
himself supposed that the rules imposed a 
duty which as a fact they do not impose. 
There may bə many cases in which the 
points immediately leading to a siding 
or loop line are the main line points and in 


such cases the guard would under the rules- 


be bound to look to the main line points but 
that is not the case here. 
The appellant is acquitted and it is ordered 
that the fine, if paid, be refunded. 
` Appeal allowed. 


(s. c. 85 P. L. R. 1910; 23 P. R. 1910 Cr.) 
PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 477 or 1910. 
June 14, 1910. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Chevis. 
GIRDHARI LAL AND oraers—Convicrs— 
PETITIONERS 
versus 


EMPEROR—Reseonpent, 


Search warrant—Onmrission to affix seal—Irregularity 


* —Signing outside the limits of jurisdiction—Illegal 
warrant—Gambling Act (III of 1867), s. 5—Criminal 
Procedure Code (Act V of 1898), ss. 75, 537. 

An omission to affix the seal of the Court on a 
search warrant issued under the Gambling Act isa 
mere irregularity cured by section 537, Criminal Pro- 
cedure Code. h 

A search warrant signed by the Magistrate at a 
~ place outside the limits of his jurisdiction is illegal. 

Reg. v. Lochaka La, 1 B. 340, distinguished. 

A warrant, that is not aJegal warrant, is no warrant 
for the purposes of the Gambling Act. 

Benwa i v. Queen-Eimpress, 11 P. R. 1895, Or., followed. 


Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
of Major R. S. M. Burlton, District Magis- 
trate, Jullundur District, dated the 16th 
February 1910. 

Mr. Pestonji Didabhat, for the Petitioners. 

Judgment.—oOn a search warrant 
issued by a first class Magistrate, the police 
raided the house of Girdhari, and Girdhariand 
various persons found in the house atthe time 
have been convicted and sentenced under the 
Gambling Act. Fhe District Magistrate hav- 
ing dismissed their appeal, the convicts apply 
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to this Court for revision, and on their behalf 
itis urged, that the search warrant is bad 
on two ‘grounds: — 

(1) that the seal of the Magistrate’s Court 
was not affixed to it; 

(2) that the warrant was signed by the 
Magistrate at a place outside the limits of 
his jurisdiction. 

Section 75 of the Criminal Procedure Code 
lays down that every warrant of arrest is- 
sued under that Code shall bear the seal 
of the Court, and turning to Alter Caufman 
v. Lhe Government of Bombay (1), we find 
an opinion expressed on pages 668 and 689 
as to the necessity of a sealin the case of 
warrants of arrest issued under Act III of 
1864 (an Act to give the Government cer- 
tain powers with respect to foreigners). 
But since this rnling was passed the Crimi- 
nal Procedure Code of 1898 has come into 
force, and we now find as an illustration to 
section 537 the case of a Magistrate initial- 
ling a document which he is required by law 
to sign; this is declared to be merely an 
irregularity not affecting the validity of the 
proceeding. In our opinion, the omission to 
affix the seal isa similar irregularity, and, 
therefore, even granting that law requires 
that a search warrantissued under the Gambl- 
ing Act should be sealed with the seal of 
the Court, we hold that the omission to 
affix the seal is a mere irregularity cured by 
section 537 of the Criminal Procedure Code. 

The other objection taken to the warrant 
isa much more serious one. The warrant 
was signed by the Magistrate at his private 
house, which is only just outside Jullundur, 
bat situated in Kapurthalla territory. The 
District Magistrate has quoted Reg. v. Lochaka 
La (2), but this seems to us to bə rather in 
favour of the petitioners. There the warrant 
for the arrest of a non-European British 
subject in respect of an offence committed 
in Kathiawar was issued from a place in 
Kathiawar territory by a Magistrate who, 
in addition to holding magisterial powers in 
a British district, viz., the Ahmedabad dis- 
trict, was also Assistant to the Political 
Agent in Kathiawar. The warrant was is- 
sued to the Foujdar of Palyad who, though 
Palyad ig in foreign territory, was invested 
with polica powers extending over a certain 


village of the Ahmedabad district, in which 
(1) 18 B. 686. 
(2) 1 B. 840, 
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village the accused was arrested in execution 
of the warrant. The High Court held that 
“the offence having been committed in a 
foreign territory, the presence of Major Wode- 
house in the portion of the Ahmedabad District, 
in which he has jurisdiction, was unnecessary 
for the purpose of issuing the warrant.” 
Presumably had Major Wodehouse had no 
powers in Kathiawar he could not legally 
have issued a warrant while he was in Ka- 
thiawar. We are unaware of any ruling to 
the effect that a Magistrate holding powers 
within certain local limits (such as a district 
or sub-division of a district) can exercise 
those powers froma place beyond the 
limits of his local jurisdiction. We must, 
therefore, hold that the warrant is illegal. 
This is no question of mere irregularity. 
As has been heldin Benwari v. Queen-Hm- 
press (3), a warrant that is notalegal warrant 
is no warrant at all for the purposes of the 
Gambling Act. 

The convictions are set aside and the peti- 
tioners are acquitted. The fines, if paid, will 
be refunded. 

h Revision accepted, 

(3) 11 P. R. 1895, Cr. 


—_—_— 


(s. c. 33 M. 299.) 

MADRAS HIGH COURT. 
ORIGINAL SIDE ClvIL APPEAL No. 26 cr 1908. 
September 29, 1909. 
Fresent:—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 

Tue OFFICIAL ASSIGNEE or MADRAS 
—ÅPPELLANT 
versus 


D. RAJAM ALYAR—Responpent. 

Banker and customer—Debtor and creditor—Deposit 
in bank for payment to another person—Failure of bank 
before receipt of instructions from such person—Trust— 
Fiduciary capacity—Test. 

A paid a certain sum of money to a bank to be paid 
over to B who had an account with the Bank. The 
Bank held the money in suspense and wrote to B for 
instructions as to disposal of the money. Before B 
gave any instructions the Bank became bankrupt: 

Held, (Per Munro, J.), that the Bank becamea 
debtor of B in respect of the money. 

Per Abdul Rahim, J:—That the relation between 
the bank and B was not that of a debtor and 
creditor and that tho Bank held the money in a 
fiduciary capacity as baileo or agent for Band the 
money must be regarded as kept apart from the 
general fund of the Bank. 

The real test of a right to follow the money is not 
whether the sum in question has been rightfully or 
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wrongfully mixed with other moneys, but whether the 
banker was authorized or not to use the sum in 
question for his own purposes. 

Official Assignee of Madras v. Smith, 32 M. 63, 1 Ind. 
Cas. 712; 5 M. L. T. 124, dissented from. 


Appeal from the order and judgment of Sir 
Arnold White, Krt., Chief Justice, in the ex- 
ercise of the jurisdiction of this Court for the 
relief of Insolvent Debtors at Madras, in Peti- 
tion No. 181 of 1906. 

Mr, D. M. O. Downing, for the Appellant. 

> Judgment. 

Munro, J.—This case cannot be distinguish- 
ed on the facts from Oficial Assignee of 
Madras v. Smith (1). I would, therefore, set 
aside the order of the learned Commissioner 
and dismiss the application with taxed costs 
throughout. 

As my learned brother takes the opposite 
view, the appeal is dismissed. 

Abdur Rahim, J.—The facts of the case are 
that the cashier of the Madras Railway Com- 
pany paid into Arbuthnot and Company’s 
bank a sum of Rs. 461-3-5 to be paid to Mr. 
D. Rajam Aiyar who had no account with 
the bank. Arbuthnot and Company there- 
upon wrote to Rajam Aiyar the following 
letter:— 

“Dear Sir, We have the pleasure to advise 
you of our having received the sum of 
Rs. 461-3-5 on your account from the cashiar, 
Madras Railway Company, which we bold in 
suspense pending receipt of your instructions 
as to disposal of the same. Should you wish 
to open an account with us, please 4ll in, 
sign and return to us the slip attached to the 
enclosed memo. of our banking terms. 

Woe are, Dear Sir, ete., etc.” 

Before D. Rajam Aiyar gave any instruc- 
tions in reply to their letter, Arbuthnot and 
Company became bankrupt. Upon these 
facts I would, having regard to whatI have 
already said, hold that Arbuthnot and Com- 
pany held the money from Rajam Aiyar as 
trustees. They could not open an account 
with respect to this money until they received 
instructions to that effect from Rajam Aiyar 
and so they held it “in suspense” till then. 
No evidence has been taken in this case as 
to what the phrase holding money “in su- 
spense” means as used among bankers. But 
apparently the parties did not think that the 
meaning of the expression which is an ex- 
pression in common use in banking business 


in this country admittetl of any dispute. Ag 
(1) 32 M. 68; 1 Ind, Cas, 712; 5 WL. L, T, 164. 
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admitted at the bar-the person whose money 
is held in suspense is entitled to withdraw it 
any moment he likes, he neither gets a pass 
book nor is entitled to draw any cheques or 
to be paid interest in respect ofthe amount. In 
short that money is not held either in current 
or deposit account. The inference, therefore, 
clearly is that a banker holding money of a 
person “in suspense” does not treat it like an 
ordinary customer’s money aud the general 
rule that a banker is entitled tousehis custem- 
er’s money because it is money really advanced 
to him cannot apply to such money. In Great 
Western Railway v. London and County Bank- 
ing Company (2), Lord Davy lays down that 
there must be some sort of account, either a 
deposit or a current account or some similar 
relation, to make aman a customer of a 
bank.” That shows that if a person who 
does not stand in the relation of a cus- 
tomer pays money to a banker he does not 
become by that fact alone without anythig 
more a customer ofthe bank. A banker, 
as is well-known, often acts as bailee or 
factor and why should it be presumed that 
money paid to or held by a banker pending in- 
structions was intended to be appropriated 
by the banker as his own money when 
there is no previous course of dealings be- 
tween the parties to raise such a presumption? 
Jn such a case there is no reason why the law 
should treat the banker on a different footing 
from any other person into whose custody 
property belonging to another person has 
come in a lawful way but without his having 
acquired a right to it. In those circum- 
stances the law regards the custodian of the 
property as a quasz-trustee standing in 
fiduciary relations towards the owner of the 
property and is there any authority for 
saying that bankers are exempted from the 
application of such a well-established doc- 
trine of equity? I think not. I am, how- 
ever, confronted with a recent decision of this 
Court in Smith's case (1) arising out of this 
very insolvency where a contrary view has 
been taken [see Oficial Assignee of Madas 
vy. Smith (1)]. 
’ In that case, the facts of which, it must be 
admitted, were very similar to those of the 
present, Benson and Wallis, JJ., lay down 
broadly that money placed with a banker 


(2) (1901) A. C. 414; 70 L. J.K.B. 915; 85 L.T. 152; 
50 W. R. 50; 6 Com. Cas, 275. 
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whether by a customer or by a person who 
has had no previous dealings with the banker, 
without any specific instructions as to its ap- 
plication at once becomes money of the banker. 
The learned Judges rely in support of that 
proposition on Foley v. Hill (3) and on certain 
passages which they cite from the judgments 
in Slecht’s case (4) and Burdick v. Gayrick 
(5). But the rule laid down in these cases 
is with express reference to money paid into 
a bank by a customer and the general obser- 
vations are clearly not intended to extend 
to payments by persons who are not custom- 
ers. The foundation of the common law 
rule relating to dealings between a banker 
and his customers is, as I understand it, a 
contract which the law implies to the effect 
that the banker shall be entitled to treat 
money lodged with him in account as a loan 
made tohim, sothat he may use it inany 
way he chooses for purposes of profit, be- 
cause this is essential to all banking busi- 
ness and were it otherwise, no banking busi- 
ness couldbe carried on in the way it ordi- 
narily is. And this, a person, who becomes 
a customer of a bank, is supposed by the law 
to know and to agree to. But the basis of 
the rule is gone if the customer paying ina 
sum of money directs it to be applied in a 
particular manner. In that case if the banker 
accepts the money, he must hold it.as agent 
or bailee just as if he was not a banker at 
all. In the case of a stranger who places 
money in the hands of a banker there 
being no reason for inferring that he made 
the payment by way of a loan to the banker, 
there seems to be no reason why in the ab- 
sence of any instructions as to how itis to 
be applied it must be taken that he authoriz- 
ed the banker to treat the money as his own 
and not that he was to hold it as trustee, or 
as quast-trustee for the use of the payer 
or as agent or bailee for some purpose to be 
named by him. The proper enquiry with re- 
spect to money paid to a banker by a person 
who is not a customer for the purpose of as- 
certaining whether the banker held the money 
in a fiduciary capacity or not, is not whether 
the payer gave avy specific instructions as to 
the manner in which the money is to be dis- 
posed of, but whether there is anything to 

13) (1848) 2 T. L. Cas. 28. 

(4) 1 Merivale 530. 

(5) 5 Ch. App. 288; 39 L. J. Ch. 661; 22 L, T. 502; 
18 W. R. 530. 1 
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show what tlre understanding between the 
parties was, whether the banker was to treat 
the money in the same way as his ordinary 
customers’ money or hold it either as bailee 
or agent or as trustee for the payer’s use. I 
may observe that the case must be rare in 
which a banker should receive a stranger’s 
money without something to indicate how he 
was to treat the money. However that may 
be, as in this case and also in Smith’s Case (1) 
it appears that Arbuthnot and Company held 
the money in suspense pending further in- 
structions, in expectation that the person 
for whom they so held the money would 
either become their customer or instruct 
them as to how else they were to 
dispose of the money, the intention of the 
parties was perfectly clear that Arbuthnot 
and Company were not to acquire a right to 
the money turning themselves into mere 
debtors of the payer. Then the only other 
alternative, as I have already pointed out, is 
that they held the money in a fiduciary 
character for the person entitled to it and the 
money must be regarded as kept apart from 
the general funds of the bank. It may be 
that in common practice such moneys are 
mixed up by the banker with his own funds 
just in the same way as he customarily 
mixes up moneys received by him as an agent 
for a specific purpose as pointed ont by Cave, 
J., in In re, Brown, Ex parte Plitt (6). Such 
mixing may be technically a breach of 
trust as pointed out by Bramwell, L. J., in 
Eg parte Kelly § Co. (7), orit may not be a 
breach of trust at all so long as there are suffi- 
cient funds in the bank to cover the amount 
as suggested by Cave, J., in the above case. 
But the real test of the right to follow is 
not whether the sum in question has been 
rightfully or wrongfully mixed with other 
money, but whether the banker was authorized 
or not to use the sum in question for his own 
purposes, If he was not, then all his draw- 
ings from the mixed fund will be attributed 
to moneys which he was entitled to use and 
not to moneys which he was not entitled to 
use. With the utmost deference, therefore, to 
thelearred Judges who decided Smith's case(1) 
I am unable to take the same view of the law 
on this point and, in my opinion, D. Rajam 
Aiyar is entitled to recover his money as held 

(6) 60 L, T. 397; 37 W.R. 463; 6 Morrell 81. 

(7) (1879) 11 Ch. D. 806; 48 L. J. Bk, 65; 40 L 
T, 404; 27 W, R. 880, 
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by the learned Commissioner and I yould 
dismiss the Official Assignee’s appeal. 
Appeal dismissed. 

Messrs. King § Josselyn, -Attorneys for 
Appellant. 

[A Letters Patent Appeal No. 143 of 1909 
against the above judgment was preferred 
and the judgment of ihe learned Commis- 
sioner was affirmed. For the full report of 
that judgment, See 6 Ind. Cas. 3&3. Fa.) 





MADRAS HIGH COURT. 

Secoxp Civin Appran No. 222 or 1909. 
September 14, 1910. 
Present:~—Mr. Justice Abdur Rahim and 
Mr. Justice Aiyling, 
KANIRKAMANNA IMATH NARAYANA 
MAYOSAD—Apperbaxr 

7 VErSUs 
MAOSAD KANIRKAMANNA IMATH 
VASUDEVAN MOSAD AND OTHERS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XII, R. 22 
cls. (1) and (4)—Appeal filed out of time—Dismissal af 
appeal—Memorandum of objections also liable to be dis- 
missed. å j 

Clause (1) of Rule 22 of Order XII of the Civil Pro- 
cedure Code (Act V of 1908) does not enact anything 
different from the law of the old Codo of 1882. 

Where an appeal is dismissed on the ground that it 
was filed out of time, the memorandum of objections 
filed by the respondent also fails and cannot be heard 
and adjudicated upon. 


Second appeal against the decree of the 
Sub-Judge’s Court of Calicut, in A. S. No. 
258 of 1908, presented against the decree cf 
the Court of the District Munsif of Manjeri, 
in O. S. No. 81 of 1907, 

Judgment.—wWe think the appel- 
lant has entirely failed to account for the 
9 days’ delay in filing this appeal. The 
statement of Damodaram Nair that he was 
lying so ill at Pattambhi from the- 24th 
January to the lst February that he was 
unable to send word to the appellant is 
incredible. The respondents have filed 
affidavits of three hotel-keepers in which it 
is stated that Damodsram did not stay at 
the hotel of any one of them between the 
24th Janusry and the Ist February and 
that there are no other hotels at Pattambhi, 
No attempt has been taken to answer the 
respondent’s affidavits. Even the appellant 
has not thought fit to support ahis Kardasthem’s. 
statement, ` 
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“We. must, therefore, dismiss with costs the 
second appeal as having been filed after 
the time had expired. 

The appeal being dismissed for being filed 
out of time clause (4) of Rule 22 of Order 
XII does not apply and itis not contended 
that that clause does apply toa case like 
the present. But itis argued that the me- 
morandum of objections is saved by clause 
(1). But wedo not find anything in that 
clause which enacts anything different from 
the law of the old Code under which, ina 
case like this, the memorandum of objections 
would, undoubtedly, fail. The memorandum 
of objections is, therefore, dismissed with 
costs, 

Appeal dismissed. 





MADRAS HIGH COURT. 
Fiest Civiu Appear No. 100 or 1906, 
August 12, 1910. ` 
Present.—Sir Arnold White, K'r., Chief 
Justice, and Mr. Justice Aiyling. 
SHIVE GOWDA AND oTHERS—APPELLANTS 

s versus 

C. S. FERWANDEZ AND oTHERS— 


RESPONDENTS. 

Limitation Act (XV of 1877), Sch. I, art. 85— 
Mutual, open and current accounts,” test of —Advance 
of loans—Repayment by consignment of goods—Re-pay- 
ment intended to reduce liability—Sumsa due on accounts 
before three years before institution of swit—Limitation. 

As a general rule, payments made on account by 
one party and credited by the other, whether in 
money or goods, do not render the account mutual so 
as to defer the opsration of the statute to the date of 
the last item. 

To bring a case within the operation of article 85 
of Schedule II of the Limitation Act, there must be 
independent obligations between ‘the parties. The 
test of ‘mutuality’ is not the existence of a shifting 
balance which, though important evidence of mutuality, 
is not conclusive, but there must be transactions on 
each side creating independent obligations on the 
other, and not merely transactions which create 
obligations on one side, those on the other being 
merely complete or partial discharges of such 
obligations. 

Plaintiffs advanced to defendants moneys from time 
to time from 1893, and the defendants sent periodical 
consignments of coffee to plaintiffs, which the latter 
sold, crediting the proceeds to the defendant’s account. 
The loans bore interest at 12 per cent. per annum, and 
the plaintiffs were’to have a further charge, which 
was called a ‘commission,’ viz., a special rate of interest 
being three timesas high on all sums advanced before 
the receipt of the first consignment of coffee for the 
year as on those advanced subsequently. Ina suit 
by plaintiffs for recofery of Rs. 7,537-9-9 being the 
amount due in November, 1899: 
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Held, that the suit was barred as to all items except 
those which accrued due within three years prior to 
the institution of the suit and that the case was not 
governed by article 85, of Schedule II of the Limi- 
tation Act, as therc was no mutuality and reciprocity 
between the parties, the consignments of coffee having 
been made simply and solely on account of the 
antecedent loans and with a view to reduce the balance 
due thereunder. 

Busammat Phool Koomaree v. Bibee Woonkar Pershad 
Rustobu,7 W.R. 67 at p. 70, Hirata Basappa v, 
Gadigi Muddappa, 6 M. H. C. R. 142, Hargopal Prem- 
sukdas v. Abdul Khan Hajee Mahomed, 9 B. H. C. R. 
429, Felu Pillai v. Ghose Mahamad, 17 M. 293, Ram 
Pershad v. Harbans Singh, 60. L. J. 158, Ganesh v. 
Gyanu, 22 B. 606, Laljee Sahoo v. Raghoo Mundan Lat 
Sahoo, 6 C. 447, Chittar Mal v. Behari Lal, 82 A, 11; 
6 A. L. J. 921; 4 Ind. Cas. 261, referred to. 

Appeal against the decree of the District 
Court of South Canara, in O. S. No. 18 of 
1906. 

Judgment. 

White, C. J—The main question raised in 
this appeal is whether the suit is for the 
balance due ona mutual, open and current 
account, whether there have been reciprocal 
demands between the parties within the mean- 
ing of article 85 of the second Schedule to the 
If so, the defendants’ plea 
of limitation fails. Jf not, the plaintiffs are 
not entitled to recover in respect of items in 
the account prior in date to three years before 
the institution of the suit. 

The District Judge held ‘that article 85 
applied and the suit was not barred by 
limitation, apparently on the ground that the 
accounts had been open and running for many 
years. He does notseem to have considered 
the question with reference to the words 
of the article “ where there have been recipro- 
cal demands between the parties”. The oral 
evidence affords little assistance as to the 
course of business between the parties and 
we have to rely in the main on the plaintiffs’ 
accounts. 

The plaintiffs are merchants and the defen- 
danfs are coffee planters, and the plaintiffs’ 
accounts show that from the year 1893, the 
plaintiffs had been financing the defendants and 
the defendants had been sending consignments 
of coffee to the plaintiffs. In April 1893 a 
sum of Rs. 4,0CO was advanced by the plain- 
tiffs and the account for 1$93-1S94 (Exhibit V) 
states that a document was executed for this 
amount. During 1893 further advances were 
made by the-plaintiffs and sundry payments 
amounted to Rs. 10,700. In January 1894 a 
consignment of coffee was received by the 
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palintifis from the defendants and other 
consignments were received later. These 


consignments were sold by the plaintiffs and 
the defendants were credited with the sale 
proceeds with interest. A balance was struck 
in May 1894, the defendants being debited 
with interest on the moneys paid by the plain- 
tiffs and also with what was termed ‘Coni- 
mission. This was not really commission 
butan amount calculated at Rs. 2 per candy, 
every Rs. 1,000 advanced being taken as the 
equivalent of 30 candies, in respect of 
advances mude before any coffee was received 
by the plaintiffs and every Rs. 1,000 being 
taken as the equivalent of 10 candies in 
respect of advances made subsequently. The 
higher rate is described in paragraph 4 of 
the plaint as damages for the defendants’ 
default in not supplying the full quantity 
of coffee, in other words, for not keeping the 
plaintiffs fully secured in respect of advances 
made by them to the defendant and on their 
behalf. The accounts for 1894-1895 (Exhibit 
IV.) and 1895-6 (Exibit III) show that 
business was continued on thesame lines. In 
June 1896, the defendants made a cash pay- 
ment of Rs. 13,000 and the balance against 
them was reduced to Rs. 5,500 (Exhibit II). 
In May 1897, the balance was Rs. 5,545 odd 
and on this the plaintiffs claimed to charge 
interest at 15 per cent. In November 1899, 
the balance shown in the plaintiffs’ accounts 
(Exhibit A) was Rs. 7,500 odd and this is the 
amount for which the suit was brought. I 
am of opinion that, having regard to the 
course of business so far as if can be ascertaind 
from the plaintiffs’ accounts, the relation bet- 
ween the defendants and the plaintiffs was not 
that of seller and buyeras regards the coffee 
consigned to the petitioner, nor that of 
principal and agent in respect of the coffee 
sold by the plaintiffs. See Musammat Phool 
Koomaree Bibeev. Woonkar Pershad Rustoby (1). 
But that the contract between the parties 
was, as would seem to be suggested in 
paragraph 4 of the plaint and in the conclud- 
ing portion of paragraph 6 of the learned 
Judge’s judgment, that the plaintiff should 
finance the defendants, and that defen- 
dants should keep the plaintiffs secured in 
respect of the advances made by the plain- 
tiffs on their behalf by consigning to them 
coffee of a value equal to the amount 


of their indebtedness, the defendants being 
(1) 7 W. R. 67 at p. 70. 
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given credit for the proceeds of the coffee as 
and when sold by the plaintiffs and that if 
they failed to do this they should make the 
further paymeht which is called commission 
but which is really a payment by way of 
damages. [do not think it can ba said that 
this a case in which there are independent 
obligations on both sides. See the judgment 
of Solloway, J. in Hivada Basappa v. Gadigt 
Muddappa (2). No doubt, if at any time the 
sale proceeds of the coffee had exceeded the 
amount of the defendants’ indebtedness, the 
plaintiffs would have been accountable for the 
balance as money received for the use of the 
defendants. But this, in my opinion, does not 
in itself make the account mutual or give rise 
to reciprocal demands. I think the case falls 
within the principle of the decisions in 
Hargopal Premsukdas v. Abdul Khan Haji 
Mahamad (8) (where certain jewels were 
sold by the plaintiffs on the defendant’s behalf 
and the defendant credited with the proceeds), 
Velu Pillai v. Ghose Mahomed (4), Ram 
Pershad v. Herbans Singh (5). Ganesh v. 
Gyanu (6), where the dealings consisted of 
loans on both sides and the parties were also 
partners in certain transactions, the shares of 
profit and loss falling to each partner’s shares 
being debited and credited in the accounts, is 
clearly distinguishable on the facts. I accept 
the general principle laid down in the 
American Cyclopedia of Law and Procedure 
Vol XXY p. 1125 as applicable to the article 
in question under the Indian Limitation Act:— 
“As a general rule payments made on account 
by one party and credited by the other, 
whether in money or goods, do not render the 
accounts mutual so as to defer the operation 
of the statute to the date of last item ete.” 
I am of opinion, though the matter is not free 
from difficulty, that the case before us does not 
come within article 85 of the second'Schedule 
to the Limitation Act and that the plea of 
limitation must be upheld. 


The plaintiffs are only entitled to recover 
in respect of transactions which took place 
within three years prior to the institution of the 
suit and an account must betaken on this basis. 
Mr. K. Srinivasa Aiyangar intimated that if 
the plea of limitation was upheld he would 

(2) 6 M. H.C. R. 142. 

(3) 9 B. H. C. R. 429. 

(4) 17 M. 293. 

(5) 6 0. L. J. 158. S 

(6) 22 B. 606. 
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not press the point that the second defen- 
dant and defendants Nos. 3 to 8 did not 
form a joint family or the plea of dis- 
charge. The decree against the defendants 
Nos. 3 to Son the amount (if any) found 
to he doe will ba limited to the share cf 
the family property. The appeal is allow- 
ed with costs. Inthe Court below the plain- 
tiffs will have proportionate costs on the 
amount (if any) found due on the taking of 
the account. 

Aiyliag, J.—In the case out of which the pre- 
sent appeal arises the plaintiffs (respondents) 
sued to recover the balarce due on a running 
account between themselves and the defen- 
dants (appellants) from the 24th April 1893 
onwards: and thechief contention raised by 
the latter in appeal is that the suit is time 
barred as regard all items arising before 
the 24th’ May 1897, three years’ prior to 
the filing of the suit. This contention, if 
established, reduces the plaintiffs’ claim to 
a comparatively insignificant amount. On 
behalf of the respondent it is argued that 
the account is « mutual, open and current 
account with reciprocal demands between the 
parties within the meaning of article 85 
Schedule IT of the Indian Limitation Act. 

The question of limitation is embodied in 
issue No. 4, but the learned District Judge, 
in dealing with it in paragraph 6 of his judg- 
ment, has confined himself to considering 
whether the 
(which he rightly decides to be the case): 
and has apparently left the question of mutu- 
ality and reciprocity of demand out of con- 
sideration. 

The oral evidence is directed to other points 
but upon ihe plaintiffs’ account (produced 
and marked as Exhibits A and V and V1 aided 
to some extent by the pleadings of the parties), 
it is possible to determine the nature, of the 
business. The latter opens on the 24th April 
1893 with « loan of Rs. 4,000 from the plain- 
tiffs to the defendants on a bond. The latter 
is not now in existence; but there seems to be 
no dispute that the conditions of the loan 
included interest at 12 per cent. per annum 
and that re-payment was to be effected by 
the defendants sending consignments of 
coffee to the plaintiff, which the latter were 
to sell crediting the proceeds to the defen- 
dants’ account. The plaintiffs were further 
entitled to make a further charge, which is 
called “Commission,” 


account is open and current ` 
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This charge is not really commission at all, 
but a special additional interest calculated 
on all sums advanced, the rate being three 
times as high on all sums, advanced before 
the receipt of the tirst consignment of coffee 
for the year as on those advanced subsequent- 
ly. Itis agreed that the same conditions 
applied to the numerous subsequent loans 
made by the plaintiffsto the defendants, as 
well as tothe sums disbursed by them for 
purchase of goods and other objects on the 
defendants’ behalf. 

The accounts show that on the 5th May 
1894 the balance due to the plaintiffs had 
increased to Rs. 8,650 for which another bond 
was executed. On the 30th May 1895 it had 
amounted to Rs. 15,581-4-3 and on the 15th 
May 1896 to Rs. 18,552-3-4. On the 5th 
January 1896 it was reduced by a cash pay- 
ment of Rs. 13,000 (all the previous credits 
tothe defendants being the sale price of 
coffee received and sold): and on the 6th 
June 1896 accounts were struck and the balance 
dae to the plaintiff was found to be Rs. 5,500. 
The account Exhibit IT was signed by the 
2cd defendant in token of liability, From 
this time forward there are no further cash 
loans and only a few disbursements on the 
defendants’ account: but the small consign- 
ments of coffee received are insufficient to 
keep pace with the interest and by the 30th 
November 1899 the defendants’ debt had 
ones to Rs. 7,587-9-9, the amount sued 
or. 

The learned District Judge sums up the 
business thus in terms which are in sub- 
stantial accordance with the pleas of both 
sides, as well as with the accounts above 
summarised. 

“Defendants have borrowed money from 
plaintiffs; they have obtained goods of various 
kinds through them and they have made 
payments from time to time by sending in 
coffee.” 

The question is whether the account is one 
falling under article 85 above referred to: 
and it appears to me that it does not. 

The oldest Madras case bearing on the 
point is Hirada Basappa v. Gadigi Mudappa 
(2) and followed in Felu Pillai v. Ghose 
Mahomed (4). The principle laid down 
appears to be that the test of mutuality is 
not the existence of a “shifting balance” 
(which is important evidence of mutuality 
but not conclusive), but—to quote Holloway 
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—‘‘to be mutual there must be transactions on 
each side creating independent obligations on 
the other and not merely transactions which 
create obligations on the one side, those on 
the other being merely complete or partial 
discharges of such obligations.” This feature, 
the existence of independenti obligations, 
appears to me to be entirely wanting in the 
present case. A scrutiny of the accounts 
leaves no doubt that every consignment of 
coffee was made simply and solely on account 
of the antecedent loans and with a view to 
reduce the balance due thereunder. Not 
only was the balance never shifted to the 
defendants’ credit but there was never any 
approach to such a desirable state of affairs. 
Apparently the balance against the defen- 
dants was never lower than the initial amount 
(Rs. 4,000): and the only substantial reduc- 
tion was by the cash payment of Rs. 13,000 
referred to above. 

Applying the principle quoted above, I 
must hold that the account was nota mutual 
one with reciprocal demands. 

Namerous rulings have been quoted by one 
side or the other, but none of them tend to 
really shake the above conclusion. That the 
fact that re-payment was mostly by consign- 
ments of goods and not in cash makes no 
difference may be deduced from Hargopal 
Premsukdas v. Abdul Khan Haji Mahamed 
(3), ifan authority were needed. The judg- 
ment in Ganesh v. Gyanw (6) is in complete 
accord with that in Velw Pillat v. Ghose 
Mahamad (4) and follows the same principle; 
and I cam find nothing inconsistent therewith 
either in Lalji Sahoo v. Raghoo Nundan Lal 
Sahoo (7) or in Chittar Mal v. Bihari Lal 
(8), the other cases quoted by the respond- 
ents’ Vakil. The other points raised in 
appeal may be summarily dealt with. I 
agree with the District Judge in rejecting the 
plea of discharge and in holding that the 
defendants formed a joint family with the 
2nd defendant as its managing member. 

On the other hand, I can find nothing in 
Exhibit J which would, as contended by the 
respondents’ Vakil, render the debt personal- 
ly binding on any but the 2nd defendant. 

I would amend the decree of the District 
Court by reducing the defendants’ liability 
te the items occurring after the 24th May 
1897 and by limiting the liability of all the 


(7) 6 C. 447. 
(8) 32 A. 11; 6 A. L. J. 921; 4 Ind. Cas. 261. 
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defendants otherthan the 2nd defendant to 
their share of the joint family property.” The 
plaintiffs should be allowed proportionate 
costs in the lower Court, defendants bearing 
their own and the appellants should recover 
their costs inthis Court from respondents. 
Decree varied, 


MADRAS HIGH COURT. 

Secono Civic Appran No. 1489 or 1909. 
September 21, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 

K. ABDUL KHADIR MAHAMUD— 
APPELLANT 
versus 
P. MAMMAD AND oraers—Responvents. 

Transfer of Property Act (IV of 1882), 5. 55, sub-s. 6 
(b)—Sale—Lien. of purchaser on money paid by him— 
Recision of contract—Purchaser claiming to have sale 
completed—Charge. 

Section 55, sub-section 6, clanse (b), of the Transfer 
of Property Act, applies to the case of the sale having 
fallen through and the purchaser consequently acquir- 
ing right to get back his money, and not to the 
case where the purchaser has paid the money in 
performance of his contract and claims to have the 
sale completed. 

Second appeal against the decree of the 
District Court of South Malabar in appeal 
Suit No. 172 of 1909, presented against the 
decree of the Subordinate Judge’s Court of 
Cochin. 

Facts.—tThe following judgment of the 
lower appellate Court clearly sets forth the 
facts of the case:— 

“There is no dispute as to the facts in this 
appeal. Fourth defendant mortgaged certain 
properties with possession for Rs. 1,000 to 1st 
defendant on 10th September 1895. Fourth 
defendant borrowed a further sum of Rs. 100 
from Ist defendant on 26th April 1896 and 
executed a purumkadom deed. On 12th 
May 1907, 4th defendant executed a docu- 
ment styled a karan in favour of plaintiff, ` 
The principal provisions in docament are as 
follows:— 

Fourth defendant agreed to sell the proper- 
ties which he had mortgaged to Ist defendant 
fora sum of Rs. 3,500 to plaintiff. Fourth 
defendant authorised plaintiff to pay Rs. 500 
to 4th defendant’s husband. Rupees 250 wag 
reserved with plaintiff to meet the expenses of 
redeeming the properties, etc. Fourth defend- 
ant further acknowledge@ having received 
Rs, 250 in cash.- 
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There is a further stipulation in the docu- 
ment that plaintiff could sue either alone or 
jointly with 4th defendant to recover posses- 
sion of the property, and that after the 
property was reduced to possession, plaintiff 
should pay 4th defendant Rs. 1,000 and 
obtain a formal sale-deed. It is also provided 
that plaintiff should take steps to recover 
possession of the properties within one year 
from the date of Exhibit A. 

Plaintiff sued to redeem the mortgage; 4th 
defendant opposed plaintiff's suit and contend- 
ed that he could not maintain it. The Sub- 
Judge found on the first issue that plaintiff 
was not entitled to sue for redemption and 
accordingly dismissed the suit. 

The short question for decision is whether 
the Sub-Judge was right in holding that 
plaintiff could not maintain a suit for re- 
demption. 

There can be uo doubt that Exhibit A is 
a contract for the sale of immovable pro- 
perty. Section 54 of the Transfer of Pro- 
perty Act expressly provides that a contract 
for sale does not of itself create any interest 
in or charge on such property. 

“The mere contract to sell land does not 
give the purchaser any interest in it of the 
natare of aright in rem, He is not entitled 
to say, as he can according to English Law, 
that the property belongs to him from the 
date when the contract is capable of being 
enforced specifically.” See Shephard and 
Brown’s Commentaries on the Transfer of 
Property Act, 6th Edition, page 194. See 
Mahadeo Chintamian Wadekar v. Rao Bahadur 
Vasndev J. Kiktkar (1). 

The buyer may, by reason of having paid 
part of the purchase-money, acquire a charge 
on the property to the extent of the amount 
of the purchase-money he paid. That may 
be so, but plaintiff cannot, I think, sue for 
redemption under section 91 of the Transfer 
of Property Act. 


There is another obstacle in plaintiff’s way. 
Exhibit A is dated 12th May 1907, while the 
present suit was not instituted till 6th June 
1908. Itissaid that the Sub-Judge’s Court 
was closed for the annual recess on 6th April 
1908 and did not re-open till 6th June, and 
that plaintiff is consequently entitled to 
deduct the period during which the Court 
was closed. s 
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I cannot assent tothe contention. Section ð 
of the Limitation Act does not apply and 
plaintiff’s suit was not brought in time. 

For the above reasons, the lower Court’s 
decree is affirmed, and the appeal dismissed 
with costs.” 

Judgment.—sSection 55, sub-section 
6 clause (b) of the Transfer of Property Act 
gives a charge to the purchaser for purchase- 
mouey paid by him unless he has improperly 
declined to accept delivery. That charge 
being for money paid pre-supposes that the 
purchaser has become entitled to get back, 
the money. If he is not entitled to get ib back 
there is no meaning in giving him a security 
for that money. We agree, therefore, with Mr. 
Rosario’s contention that the clause applies 
to the case of the sale having fallen through 
and the purchaser consequently having ac- 
quired aright to get back the money. Till 
then the money is rightfully that of the 
vendor and the purchaser has no charge for 
money that is not due to him. The plaintiff 
has paid the money in performance of his 
contract and claims to have the sale complet- 
ed. Under these circumstances, the pur- 
chaser has no charge and cannot sue to 
redeem on that basis. 

The second appeal will be dismissed with 
costs, 

Appeal desmissed, 


MADRAS HIGH COURT. 
CRIMINAL Reyistox Case No. 187 or 1910. 
(Crimixat Revision Petition No. 109 
or 1910.). 
September 30, 1910. 
Present:—Mr. Justice Abdur Rabim. 
In re BEAMI LUXUMAN SHANBAGA— 


PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 428, 
540—Power of appellate Court to take additional evi- 
dence—Penal Code (Act XLV of 1860), s. 411—Dis- 
honestly receiving or retaining stolen property —Article of 
small value—Recent possession—Burden of proof. 

The powers of a Criminal Appellate Court, under 
section 428 of the Criminal Procedure Code, are not 
analogous to those conferred on a Civil Appellate 
Court under section 568 of the Civil Procedure Codo 
(Act XIV of 1882). A Court of Criminal Appeal can 
iake additional evidence at any time, only it musl 
record its reasons for so doing. 

Where the accused was convicted under section 411, 
Indian Penal Code, of having been in dishonest posses- 
sion of stolen property, viz, ù vupper vessel, whieh 
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was discovered seven months after its loss: 

Held, that the conviction was bad, as the onus was 
onthe prosecution to prove guilty knowledge, and 
the failure of accused to account for his possession 
did not relieve the prosecution of the burden of 
proving that his possession was dishonest. 


Petition, under sections 435 and 439 of 
“the Criminal Procedure Code, praying the 
High Court to revise the judgment of the 
Court of the Sub-Divisional Magistrate of 
- Mangalore, in Cr. A. No. 60 of 1910, presented 
against the conviction and sentence of the 
Court of the 2nd Class Magistrate of Bantwal, 
in CO. C. No. 216 of 1910. 


FactsS.—tThe accused was charged with, 
and convicted of, an offence under section 411, 
or section 380, Indian Penal Code, and sen- 
tenced to imprisonment for three weeks and 
to pay a fine of Rs. 15, in default to one 

_week’s further rigorous imprisonment. 





The facts of the case are sufficiently clear 
“from the following judgment of the lower 
appellate Court. 


“This isan appeal preferred by one Lakshu- 
mana Shanbhaga, a Konkani Brahmin of 
Buntwal, against his conviction and sen- 
tence by the Sub-Magistrate of the place 
under section 411 or 380 of the Indian 
Penal Code. 


2. The appeal was after some preliminary 
arguments in connection with bail and the 
transfer of a connected case: from the file of 
the Sub-Magistrate of Bantwal first heard 
by me on the 22nd of November last, and 
I took some further evidence at Buntwal on 
the 23rd idem. The appellant had been in- 
volyed in two other cases—one on my file and 
one transferred to mine from the file of the 
Buntwal Sub-Magistrate after hearing the 
arguments already referred to and it was 
represented tome on his behalf that the 
trial of the two cases would disclose facts 
which would materially affect the findings 
in the appeal and that a decision in regard 
to the latter might be held over pending the 
disposal of these two cases. This was 
assented ty by me. The connected cases have 
since been disposed of and I have given an 
opportunity to the appellant to further argue 
his appeal adjourning the case twice to suit 
the convenience of the Prosecuting Inspector 
though the latter has not been’ able to 
attend on any of the adjourned dates. 

3. The three cases, so fav as the appellant 
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was concerned, were all connected only in 
so far as they had reference to their detec- 
tion or supposed detection and the facts were 
as follows:— 

There had been several thefts in Buntwal 
and the Police had information that some 
suspicious properties had been sold by a 
Mopla, K. D., to the appellant. The Konkani 
Sub-Inspector resolved to make a search of the 
appellant's house and on the way was told by 
P. W.No. 1] in the present case, also a Konkani 
and by far the mostrespectable man in Bunt- 
wal, that seven months previously he had lost a 
copper Kodapana and that asearch might be 
made for it in the appellant's house. The 
appellant admitted the receipt of the articles 
from the K. D. and produced them. The Sub- 
Inspector also brought out from the house 
atthe same time a Kodapana secreted among 
odds and ends in an inner room, and an old 
cauldron about which also he had some 
suspicion, he having heard that some one 
else had lost a cauldron. He did not formally 
seize these articles then and there but wanted 
to make sure that they were stolen before he 
seized them. The Kodapana and the cauldron 
he subsequently got respectively identified by ` 
a servant of P. W. No. 1, the latter not being 
quite sure of the matter, and by asmall boy, 
the son of a man’ who had lost a cauldron, 
and all were taken possession of and a seizure 
list prepared. Later on, the articles received 
by the appellant from the K. D. were claimed 
by amanof the neighbouring village and 
complaints were recorded from the three 
claimants and the appellant was charged. In 
the case of the K. D.’s articles (a kindi and 
wruli) and the copper cauldron, I have had to 
discharge the accused because the claimants 
were unable to identify their articles when 
mixed up with others of the same sort, and 
1 should also mention here that they had no 
noticeable defects or marks by which they 
could be easily picked out. An owner and 
especially the women of the house, in my 
opinion, should have been able to identify 
them without such remarks. This was not 
dono in the two cases though in the case of 
the K. D’s articles his wife and mother-in-law 
picked them upin no time; hence the dis- 
charge of the accused. 

4. The main argument adduced for treat- 
ing the present case on a par with the other 
two cases was an alle#ed discrepancy in 
connection with thesearch made, Ib was in 
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evidence that the articles were first seized 
at about 9 a. N. -while the seizure list gave 
the time as about 11 a. m. This discrepancy 
was straightforwardly andnaturally explained 
by the Sub-Inspector in the lower Court and 
the reason for it as explained by kim is given 
by me in the para above. Ido not, therefore, 
think that any capital can be made out of it. 
Nor do I think that the cases in other res- 
pects were similar. Both P. W. No. 1 andthe 
Sub-Inspector swore that the one told the 
other of the loss of his Kodapana and the 
advisability of making a search for it in the 
appellant’s house long before the search was 
commenced, The degree of suspicion in 
regard to the Kodapana was, therefore, con- 
siderably higher than that in .respect of the 
other articles, 7. e., the Kodapana was practi- 
cally seized on a complaint from a respectable 
man, while the other articles were seized on 
guess. J, therefore, should hold that the 
three cases ‘stand on altogether different 
footings and that each case should stand or 
fall on its own merits. 

5. Turning to the present case, the prose- 
cution evidence was that P. W. No.1, a rich 
gentleman, bad several Kodapana in his house, 
that of these one had fallen into the well and 
damaged about the neck a year previously, 
that about the end of February 1909, the 
latter vessel which had been kept in the 
stables was lost and that as the loss was not 
worth noticing P. W. No. 1 did not complain. 
Both P. W. No: 1 and an old maid servant (the 
latter examined at night) could only say that 
the vessel looked liketheirs and they would not 
give any definite statement that it was theirs. 
If the case had been fabricated, both could, of 
course, have asserted that it was theirs. A 
male servant employed in the stables who had 
been using it before the theft, however, swore 
that it was his master’s. This was the pro- 
secution evidence. Two witnesses, a brother 
and a nephew, were examined on behalf 
of the appellant, oneto prove ill-feeling bet- 
ween P. W. No. 1 and the appellant in con- 
nection with a certain lease and with the 
starting of a Konkan school at Buntwal out 
of temple funds in honour of the late Mr. 
Subraya Poi of Mangalore, and the other to 
prove that the Nodapana had been in the 
appellant’s family for at least four years. 
The brother spoke to the existence of the 
ill-feeling and of the £ppellant’s opposition to 
the starting of the school, but his evidence 
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was uncorroborated and as regards the school 
the utmost that’ was proved was that the 
appellant was in a hopeless minority. It 
is also incredible that P. W. No. 1, a Konkani, 
would try to send a co-casteman of his to jail 
for such a trivial reason when on account of 
his position he had the means of worrying 
his life out of him without bringing disgrace 
to his caste. As regards the boy, 1. e., the 
nephew, he had, hopelessly blundered in the 
matter of the identification marks on the 
Kodapana and the origin of some of them and 
his evidence was, therefore, very properly dis- 
believed by the lower Court, 

6. When the matter came up to mein 
appeal, I thought that the only witness who 
unhesitatingly identified the vessel having 
been a mere male servant, the identification 
was not quite sufficient and to remove all 
doubts, I examined the wife and the aunt of 
P. W. No. 1, two very respectable ladies who, 
I thought, would be the best authorities in 
matters of domestic utensils. Standing before 
their family shrive and saying that they did 
so to remove my doubts, they swore that the 
vessel was theirs and that it had been stolen 
from them in February last: I have, there- 
fore, not the ghost of a doubt that they spoke 
the truth and that the vessel is theirs. I 
shouldadd here that a Court witness was 
examined by me at the instance of the appel- 
lant to prove enmity between him and P. W. 

“No. 1 and the witness denied it. 


7. The only point now for consideration is 
whether even granting that the prosecution 
story is true, the appellant could be convicted 
of theft or of receiving stolen property seven 
months after the theft without positive evi- 
dence of his complicity inthe same. It is 
admitted that if the stolen property was 
found with bim soon after the theft, the 
burden of proof would be on him to prove 
that he did not steal it or receive it knowing 
it to be stolen. It is argued that under 
Queen-Empress v. T. Burke(1); Ina Sheikh 
v. Queen-Hmpress (2); Emperor v, Khush- 
ali (3), no such burden could be thrown 
on him in the present ease, there having been 
an interval of seven months between the date 
of the theft and the discovery of the property 
and that as the prosecution had not proved 

(1) 6 A. 224, 

(2) 11 C. 160. 


(3) 29 A. 141; 4 A. L. J. 43; A. W. N. (1906) 308; 4 
Or, L. J. 458. 


142 
PUBLIC PROSECUTOR V. KALIA PERUMAL. 


that he either committed the theft or received 
the property knowing ib tobe stolen, he is 
entitled to an acquittal. The articles con- 
cerned in the cases referred to in the 
Indian Law Reports were such as could be 
passed from hand to hand and it was ruled 
by the Calcutta High Court that the question 
of what was or was not recent possession 
had tobe considered with reference to the 
nature of the articles stolen. Gold coins, 
ordinary small vessels used by house- 
holders in big towns with a large popu- 
lation, &e., would stand on quite a different 
footing from a big copper vessel or even a 
smaller one used by an individual in a small 
place and found later on in the same small 
place in the hands ofa neighbour. I there- 
fore, do not think that the rulings apply to 
the present case at all. The vessel in the 
present case except for a bump at the neck is 
in thorough repair and T cannot see any reason 
why the appellant should have secreted it 
with odds and ends in a hind room—a fact 
proved by the prosecution and admitted by 
the defence. 

8. I consider in the atove circumstances that 
the appellant was quite correctly convicted 
and will not interfere with the lower Court’s 
jadgment in his case. The appeal is dis- 
missed and I direct that the unexecuted por- 
tion of the sentence nassed on the appellant 
be carried out. 

Mr. K. Ramatha Shenat, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—I am entirely unable to accept 
the first contention of Mr. Shenai that the 
powers conferred upon a criminal appellate 
Court by section 428, Criminal Procedure 
Code, are analogous to those conferred ona 
Civil appellate Court by section 568, Civil 
Procedure Code, of 1882. A Civil Court, 
even of the first instance, bas ordinarily no 
jurisdiction to take evidence of its own mo- 
tion: it has to decide the action on the evi- 
. dence adduced by the parties. But a Crimi- 
nal Cuurt, according to the Criminal Proce- 
dure Code, stands on a different footing. 
Section 540 of the Criminal Procedure Code 
gives power tothe Magistrate at any stage 
of the enquiry or trial to examine any wit- 
ness he may find it to be necessary to come 
to a proper conclusion in the matter under 
enquiry or trial. 

Section 428, Criminal Procedure Code, 
also in general terms gives power to the 
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appellate Criminal Tribunal to take additional 
evidence but before taking such evidence the 
Court must record the reasons for so doing. 

No doubt, such a power cannot be arbi- 
trarily exercised, but if itis exercised ina 
proper case according to the provisions of 
section 428, it could be perfectly justified. 

But I agree with Mr. Shenai that there is 
not sufficient evidence of dishonest know- 
ledge in the case. The article found in the 
accused’s house is one copper vessel ordi- 
narily used for drawing water and it was 
not found until seven months after the 
loss ofthe article by its owner. That, in 
my opinion, cannot be said to be recent pos- 
session so as to relieve the prosecution of 
the duty of proving guilty knowledge. 
That onus has not been discharged and the 
fact that the accused’s attempt to account 
for possession of the article failed cannot 
have the effect of disentitling the accused to 
contend thatthe prosecution has failed to 
prove that his possession of the property was 
dishonest, . 

The conviction -and sentence will, on this 
ground, beset aside. Theaccused has under- 
gone the term of imprisonment. 

If he has paid the fine, it will be refunded. 

Order set aside. 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 337 or 1910. 
September 18, 1910. 
Present:—Mr. Justice Abdur Rahim. 
Tne PUBLIC PROSECUTOR APPELLANT 
versus 
T. R. KALIA PERUMAL NAIDU— 
ACCUSED. 

Madras District Municipalities Act (Mad. Act, IV of 
1884), ss. 180 (1) and (5) and 268—Construction of wails 
for the purpose of erecting house — Construction commenc- 
ed before receipt of License — Offence, 

The word ‘building’ in clause 5 of section 180 of the 
Madras District Municipalities Act includes ‘mero 
walls’ built for the purpose of erecting a house, and 
the construction of sach walls without the license of 
the Municipality renders the person constructing 
them liable to the penalty prescribed in section 263, 
even though the house, to support which the walls 
were designed, had not been built. 


Appeal, under section 417 of the Code of the 
Criminal Procedure, against the judgment of 
acquittal passed on the accused in O.C. No. 
937 of 1910 by the Dench Magistrates of 
Kumbakonam. 
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HAJARA BIBI V. LAL CHAND. 


The Public Prosecutor, for the Crown. 

Mr. W. R. Osborne and Mr. C. R. Subramania 
Iyer, for the Accused, 

J udgment.—In this case the question 
relates to the proper interpretation of sec- 
tioas 180 and 263 ofthe District Municipali- 
ties Act. The Bench Magistrates of Kumba- 
konam have acquitted one T.R. Kalia Perumal 
Naidu of a charge laid against him with re- 
ference to his having constructed certain walls 
without haivng obtained the license ‘or per- 
mission of the Municipality. There can be 
no doubt that he buj the walls for the pur- 
puse of erecting pour. He had made an 
application under section 180 for the neces- 
sary license with respect to the house which 
he wanted to build, but before the receipt 
of the license he went on laying the founda- 
tions and raised a wall, at least one foot 
high without the permission of the Munici- 
pality and the prosecution is with reference to 
that act of his. ` 

By section 3 of the Aet, building is defined 
as including a wall. Clause (1) of section 180 
says: — “Every person intending to construct, 
re-construct or extend a wall ora building 
(other than a mere wall) shall, six weeks be- 
fore beginning to construct, re-construct or ex- 
tend it, make an application in writing to the 
Municipal Council for a license to do so.” 
Clause (2) requires that certain particulars 
should be furnished with the application and 
in the case of building, a plan or statement 
showing the levels at which it is intended to 
lay the foundation. Clause 4 gives power to 
the Municipality to order alterations as to the 
character of the proposed construction and 
clause 5 lays down that on receipt of the 
license or after expiry of six weeks the ap- 
plicant may proceed with the construction in 
accordance with the plan and statement. | I 
take it that section 180 prohibits the raising 
of any construction in the nature of building 
etc., exceptin accordance with the provisions 
of that section. Then section 263 lays down 
that if license or permission is required under 
the Act for the doing of any act in respect 
of any property and that act is done without 
such license or permission the person so do- 
ing it shall be liable to certain penalties. 
It is contended by Mr. Osborne who appear- 
ed in support of the order of the Magistrates 
that clause (1) of section 180 does not re- 
quire any application tobe made with respect 
to a ‘mere’ wall and, therefore, the word 
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‘building’ in clause 5 of that section cannot 
be held to include ‘mere walls’ so long as the 
house, which the walls were designed to sup- 
port, has not been built. But Iam unable 
to accept this contention. The phrase ‘mere’ 
walls in clause (1) does not and could not 
havebeen intended, in my opinion, to apply to 
walls which are intended to support a house. 
The wholescheme of the Act shows that the 
construction of a house or of any portion of 
itis not to goon without the permission or 
license of the Municipality having been pre- 
viously obtained. One of the important acts 
of supervision which the Municipality has 
to exercise relates to the foundation of the 
building and if the walls were to be con- 
structed without its permission it seems to 
me that there would be much difficulty and 
inconvenience inthe way of the Municipality 
discharging its duties. The order of the 
Magistrates acquitting the accused is, there- 
fore, wrong and I convict him under sec- 
tion 263 of the Act read with section 180. 
In the circumstances of the case a fine of 
Rs. (5)"five will be sufficient and I sentence 
him accordingly. 
Order set aside. 





ALLAHABAD HIGH COURT. 
First Cryin Appran FROM Oxaper No. 25 
or 1910. 

August 1, 1910. 
Present:—Sir George Knox, Kr., Judge, and 
Mr. Justice Griffin, 
Musammat HAJARA BIBI AND OTHERS — 
DEFENDANTS—ÅPPELLANTS 
YENSUS 
Lala LAL CHAND—PL INTRE — 


RESPONDENT 
Partition—Revenwe-free land—Revenue and Civil 
Court—Jurisdiction. 
A suit for the partition of a revenue-free plot 
and for the anion of the same into a separate 


mahal can be entertained only by a Revonue Court. 


Ijrail v. Kanhai, 10 A. 5, followed. 

Abdul Karim v. Ramzan, A. W. N. (1998) 197, dis- 
tinguished. 

First appeal from an order of the District 
Judge of Bənares, dated the 29th uf January, 
1910. 

Mr. Muhımmad Ishag (with him Mr. Gotal 
Prashad), for the Appellants.) 


Dr. Satish Chandra Banerji (with him Mr, 
Kalinli Prasad), for the Respondent, 
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VENKATAKOMARA MAHIPATI SURYA V. RAOW SEETHARAMAYYA, 


Judgment.—This appeal arises out 
of a suit brought by Lala Lal Chand—in this 
Court respondent. He asks that portions of 
certain revenue—free plots may be parti- 
tioned and separated and that he be 
putin proprietary possession of the plots 
so partitioned and separated. The suit was 
filed before the Munsif of Benares. He 
held that a suit of this nature was not 
maintainable in the Civil Court. He, there- 
fore, dismissed the suit. In appeal the 
learned Judge without giving any reason 


holds that as the land in suit is of the nature. 


of hakiat mutfarka, the suit for their parti- 
tion was cognizable by a Civil Court. He 
accordingly remanded the suit for restora- 
tion to its original number and decision ac- 
cording to law. In appeal before us the 
question is again raised whether the Civil 
Court had jurisdiction to try a suit of this 
nature. We were referred to the case of Tjrail 
v. Kanhai (1). 

-In that case ib was held by a learned Judge 
of this Court that a suit for partition of a 
plot of land of this kind could be determin- 
ed only by the Revenue Courts. This deci- 
sion was under Act XIX of 1873. We were 
also referred to the case of Abdul Karim 
v. Ramzan (2), The subject-matter of that 
case was, however, a portion of abadi land. 
Looking into the definition of mahal 
given in Local Act No. III of 1901, viz., 
that it means not only any local area held 
under a separate engagement for payment of 
land revenue but also any revenue-free area 
for which a separate record-of-rights has been 
framed, we see no reason why acase of this 
nature should not be decided by the Revenue 
Court and it is far preferable and more con- 
- venient that those Courts should take cogni- 
zance. Wehold that the provisions of sec- 
tion 238 (k) do refer to a case of this kind 
and that a suit for partition of revenue-free 
plots and for the union of the same into a 
separate mahal is contemplated by that sec- 
tion. No Court other than a Revenue Court 
can entertain a suit of thiskind. We allow 
the appeal, set aside the decree of the Court 
below, aud restore that of the Court of first 
instance with costs in all Courts. 


Apperl allowed. 
1) 10 A. 5. 
fa) A. W. N. (1908) 197. 


MADRAS HIGH COURT. 
Secoxp Civit APPEAL No. 1528 op 1908. 
September 13, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Aiyling. 

SRI RAJAH VENKATAKUMARA 
MAHIPATI SURYA ROW BAHADUR 
GARU — APPELLANT 
| versus 
RAOW SEETHARAMAYYA— 


RESPONDENT. 

Madras Irrigation Cess Ast (Mad. VIT of 1865), — 
Landlord and tenant--Water-cess —Water-cess levied by 
Government from zemindar for irrigation of tenant’s 
land—Contribution—Right of landlord to recover from 
tenant—Sanction of Collector—Madras Rent Recovery 
Act (Mad. VILE of 1865), s. 11. 

Where the Government collects from the zamindar 
water-cess for irrigation of the tonant’s jiroyati 
lands, sitnate within the zemindari, with the aid of 
Government water, the zemindar is entitled to recover 
the amount thus paid from the tenant. 

Such right is not subject to the provisions of 
section 11 of the Madras Rent Recovory Act, 1865, 
and does not requiro the previous” sanction ‘of tho 
Collector. 

The Rajah of Venkatagiri v. Vuduthe “Subharayadu, 
30 M. 277; 17 M. L. J. 145, referred to. 


Second appeal and the memorandum of 
objections put in by the respondent against 
the decree of the Subordinate Judge’s Court 
of Coconada, in Appeal Suit No. 197 of 1907, 
presented against the decreeof the Court of 
the District Munsif of Coconada, in Original 
Suit No. 296 of 1906. 

Mr. T. R. Venkatarama, for the ‘Appellant: 

Mr. O. Narayaunamurt?, for the Respondent. 


Judgment.—tThe only question argu- 
ed before us relatesto the right of the plain- 
tiff-appellant (the Raja of Pittapur) to re- 
cover from the defendant the water-cess 
collected from him (plaintiff) by Government 
on account of the irrigation of the defendant’s 
“Jiiroyati lands” situate within the plaintiff's 
zemindut with the aid of Government 
water. The decision of the District Munsif 
in the connected suit (Original Suit No. 352 
of 1906) that the said lands are mamul wet, 
and not liable to water-cess has since been 
reversed on appeal: and it is now admitted 
that the lands are not mamul wet and are 
liable for the water-cess charged on them. 

Such being the case, it is difficult to see 
why the plaintiff should not be allowed to 
recover the water-cess which he admittedly 
paid. He was bound to ay it under the 
Madras Irrigation Cess Act (VIL of 1865) 
but he paid it solely for the benefit of the 
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defendant inasmuch as the plaintiff does 
not claim any enhancement of rent. The 
case is precisely similar to that dealt with 
in the Rajah of Venkatagiri v. Vudutha Sub- 
barayadu (1), except that the defendant is a 
jeerayatt tenant and not an inamdar. It is 
on this ground that the Subordinate Judge 
has distinguished it and has held the plain- 
tiff’s right to recover to be subject to the 
provisions of section 11 of Act VIII of 1865 
(the Rent Recovery Act) regarding the sanction 
of the Collector. The latter section has 
no application to the present case, which 
is not a suit involving any dispute as to rate 
of rent. i 

The respondent’s Vakil, in fact, admits that 
the case is undistinguishable on this ground 
and merely argues that the liability to water- 
cess only dates from the localisation of the 
mamul wet area, which he considered to have 
been affected by Original Suit No. 352 of 
1606.. This plea appears to us untenable. 
No localisation was effected by the judgment 
in the suit in question, which merely declares 
that the suit lands were not among those al- 
ready localised as mamul wet. 

Issue No.2 must, therefore, be decidedin 
favour of the appellant, and the decree of 
the Subordinate Judge set aside in so far as 
it rejects the appellant’s claim for recovery 
of water-cess. 

The suit is, therefore, remanded to the lower 
Court for disposal according to law. Costs will 
abide the ultimate result. 

The respondent’s memorandum of objection 
is not pressed and is dismissed with costs. 


Cause remanded, 
(1) 80 M. 277; 17 M. L. J. 145. 


ALLAHABAD HIGH COURT. 
Seconv CIvIL Appeat No. 120 or 1910. 
August 10, 1910. 
~ Present:—Mr. Justice Chamier. 
RAM BAKHSH— Dereypant— 
APPELLANT, 
Versus 
RAM SARUP AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Landlord and tenant—Lease—Planting of trees by 
tenant without the consent of landlord—Trees belong 
to zemindar—Landlord’s right to cut trees during subsist- 
ense of tenancy—Injunction. 

Where atenant plants trees without the con- 
sent of the landlord, the trees belong to the 
zemindar, but the zaMindar has no right to enter 
upon the land and cut the trees during the subsist- 
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cace of the toawey. If the landlord ontors upon 
the land and cuts the trees, the tonant is entitled 
to an injunction restraining the landlord from inter- 
fering with his enjoyment of the land so hag as the 
tenancy subsists. 


Second appeal from the decision of the 
Additional Judge of Aligarh, dated the 29th 
of November, 1909. 

Mr. Parmeshwor Dyal (for Mr. 
Nath Sen), for the Appellant. 

Mr. Abdul Raoof, for the Respondent. 

Judgment.—tThe plaintiffs in this 
case are tenants of a plot of land, the pro- 
perty of the defendant. The plaintiffs many 

-years ago planted some trees on the land. The 
defendant, shortly beforethis suit was institut- 
ed, entered upon the land and cut down one 
babul tree. It seems to be recognised that 
thisis a test case and that the defendant 
claims to be entitled to enter upon the land 
and cut down several other trees planted by 
the plaintiffs upon the land. The defendant 
relies upon a decision of this Court in 
F. A. No. 19 of 1907. But that case has 
no bearing whatever upon the present 
case. In that case the plaintif had 
planted trees on land belongiug to the de- 
fendant, a zemindar. Batin that case there 
was no question of a lease. The plaintiff was 
not the tenant of the land on which trees had 
been planted. In the present case the plain- 
tiffs are the tenants of the land. If they 
planted trees withthe consent of the defen- 
dant, itis quite clear that the latter is not 
entitled to enter upon the land and cut them 
down. But even ifthey planted the trees with- 
out his consent, it appearsto me that he is not 


Surendro 





` entitled to enter upon the land and cut down 


the trees. Some other remedy may be open to 
him. But he has no right to disturb the pos- 
session of the plaintiffs inthis way. The lower 
appellate Court has given the plaintiffs a 
decree for the value of the tree. But this 
they are not entitled to. The tree belonged 
to the zemindar. They may be entitled to 
damages for the disturbance of their possession 
by the defendant. But only a nominal sum 
could be allowed on that account. In my opi- 
nion, the decision of the first Court was correct, 
The plaintiffs are entitled to an injunction res 
straining the defendant from interfering with 
the plaintiffs’ enjoyment of the land so long 
as the tenancy subsists. But they are not 
entitled toa decree forthe value of the tree 
cab down. Iset aside the order of the lower 
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appellate Court and restore the decree of the 
first Court. Parties will pay their own costs 
throughout, - 
Appeal allowed. 


_—_— 


MADRAS HIGH COURT. 
Seconp Civit APPRALS Nos. 1010 AND 1011. 
or 1907. 

September 20, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 

T. K. A. SRINIVASACHARIAR— 
APPELLANT 
versus 
T, K. A. RAMANUJACHARIAB AND 
OTHERS— RESPONDENTS. 

Insolvency Act (11 and 12 Vic. C. 21). s. 49— 
Suit for declaration—Insolvency of defendant after in- 
stitution of swit—Maintainability of suit. 

Where plaintiff sued for a declaration that the 
honse in dispute was liable to attachment in execution 
of his decree against defendant, and the defendant 
was adjudged an insolvent after ihe institution of 
the suit: 

Held, that the insolvency of the defendant was no 
bar to the continuance of the suit and that the 
provisions of section 49 (11 and 12 Vic. ©. 21) did not 
apply. 

Second appeals against the decrees of the 
District Court of Chingleput, in Appeal Suit 
Nos. 85 and 87 of 1906, presented against 
the decree of the District Munsif of Con- 
jeneram, in Original Suit No. 255 of 1965. 

-Facts of the case are sufficiently clear 
from the following extracts from the judg- 
ment of the District Judge:— 

“This was a suit for a declaration that the 
plaint house is liable to attachment in satis- 
faction of the plaintiff’s decree. The District 
Munsif of Conjeveram gave a decree to the 
plaintiff. Both the plaintiff and 1st defen- 
dant now appeal.” 

“The suit house originally belonged to the 
2nd defendant, the father of defendants Nos. 
3 to 7, and the brother of the Ist defendant. 
In Original Suit No. 305 of 1902 on the file of 
the Conjeveram Munsif’s Court, one Kana- 
kammal obtained a decree against the 2nd 
defendant and brought the house to sale, at 
which Varada Streenivase Iyengar purchased 
it for Rs. 860. From him the Ist defendant 
purchased it for Rs. 1,500 under a sale deed 
(Exhibit II). The plaintiff also obtained a 
decree against defendants Nos. 2 to 7 in 
Original Suit No. 313 of 1902, and in execu- 
tion thereof attached the house. The Ist 
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defendant put in a claim, which was allowed. 
Hence the present suit.” , 

After dealing with the questions of fact, 
the District Judge thus disposed of the point 
of law raised by defendants’ Vakil:— 

“Another point has been raised as to the 
insolvency of the 2nd defendant which occurr- 
ed since the institution of the suit. On the 
authorities quoted, Iam not satisfied that 
the plaintiff cannot ask for a mere declaration 
to attach the suit house.” 

The plaintiff preferred a further appeal 
to the High Court on the following, among 
other grounds :— 

“1. The 2nd defendant having been de- 
clared an insolvent, the lower Courts acted 
illegally in proceeding with the present suit. 


2. The lower Courts erred in failing to: 


consider that the plaintiff is one of the 
scheduled creditors, and is not entitled to 
proceed with the present snit in respect of 
his scheduled debt. 

3. The provisions of the Indian Insolvency 
Act, 1848, 11 and 12 Victoria, Chapter 21, 
have been overlooked. 

4. The suit should not have been proceeded 
with without joining the Official Assignee as 
party. 

5. The rights of the second defendant kav- 
ing become: vested in the Official Assignee 
the lower Court ought to have directed the 
Official Assignee, who is really the interested 
party, to be joined as party.” 

Judgment, 
In Seconp Arrear No. 1010 or 1907. 

We think there are materials to justify the 
inference drawn by the District Judge. Sec- 
tion 49 of 11 and 12 Victoria, Chapter 21 is 
no bar to the suit. | 

IN Seconp APPRAL No. 1011 or 1907. 

The second appeal is dismissed with costs. 

Appeals dismissed. 





MADRAS HIGH COURT. 
First Cryin Appzat No. 183 or 1907, 
September 13, 1910. 
Present:—Mr.- Justice Miller and Mr. Justice 

Sankaran Nair. 

MIDUATHA PERUMAL NAICK— 

APPELLANT 
: VETSUS 

M. PERUMAL NAICK AND orgers— 

RESPONDEMM'S. 
Hindu Inw—Proof of setf-acquisition—Admissjon 
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that some properties are ancestral—Burden of proof. 

Where the question was whether certain properties 
of a Hindu were his separate properties, and tho 
person alleging them to be his separate properties 
admitted that a part of them were ancestral: 

Held, that the burden of proof lay upon him to show 
that particular properties were acquired without the 
aid of ancestral property. 


Appeal against the decree of the Sub- 
Judge’s Court of Tuticorin, in O S.No. 11 of 
1905. 

Judgment,.—the question is whether 
the property is the separate property of the 
first defendant and the Exhibits A,B, and © 
contain admissions by the Ist defendant that 
a part of this property was ancestral; if that 
is true, the burden of proof is put upon him 
to show that particular properties were ac- 
quired without the aid of ancestral property. 
The Sub-Judge dealing with these admissions 
holds that they must have been false state- 
ments made by the lstdefendant and that the 
burden of proof is not, therefore, put upon 
him but we are unable to accept the explana- 
tions suggested by the Sub-Judge. They are 
improbable and have nothing to support 
them. The explanation of the 1st defendant 
himself that he made the admission under a 
misapprehension of the legal meaning of 
“ self-acquired property” is different and the 
Sub-Judge has not found Whether ib is true or 
false 

The admissions contained in Exhibits A,B, 
and Œ are prima facie evidence of the 
existence of the ancestral property and the 
Sub-Judge was wrong in treating them as of 
no value; and we cannot accept his view that 
the burden of proof in spite of them remained 
upon the plaintiff. The suit was, therefore, 
wrongly dismissed and we reverse the decree 
and remand the suit for disposal according 
to law. 

Costs will abide the event. 

Appeal allowed. 





MADRAS HIGH COURT. 
SEGOND Civin Arrear No. 653 or 1906. 
August 11, 1910. 
Present:—Mr. Justice Munro and 

Mr. Justice Sankaran Nair. 

VENKATASAMI NAICKEN AND anoTHER— 
APPELLANTS 
Versus 

RAMANATHAN CHETTYAR AND OTHERS 


— R spon vents. 
Mortgage—Mortgage decree—Purchase of mortgaged 
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property by the decree-holder—Sale by mortyagor of part 
of mortgaged property prior to deci ee—Purchaser not 
impleaded as party to mortgage swit—Righé of private 
purchaser to redeem his own share —-Transfer of Property 
Act (IF of 1882), s. 60—Right of mortgagee to claim 
interest according to mortgage deed-—Interest. 

Where in the execution of a mortgage decree, the 
mortgagee deoree-holder purchased in Conrt sale 
some of the items of the mortgaged property, and one 
of these items was sold before the date of the decree 
by the mortgagor to the appellant, who was not 
impleaded as a party in the mortgage suit: 

Held (1) that the sale in Court auction must be 
treated as valid and that the mortgagee must be 
taken to have split up his security ‘and precluded 
himself from objecting to an apportionment. 

(2) that the appellant was entitled to redeem his 
own share only on payment of the proportionate 
amount which the item sold to him was liable to 
contribute rateably to the debt socured by the mort- 

are. 

j (2) that on the said amount the mortgagee was 
entitled to interest according to the mortgage-deed 
and not according to the decree. 

Umes Chunder Sircar v. Zahur Fatima, 18 C. 164; 
17 1. A. 201 and Thenappa Cheltyar v. Marimuthu 
Nadan, 81 M. 258 ; 18 M. L. J. 344; 4 M. L. T. 293, 
followed. 

Ganga Das Bhattar v. Jogendra Nath Mitra, 5 C. L. 
J. 315; 11 ©. W. N. 403, uot followed. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 338 of 1902, presented against the decree 
of the Court of the District Munsif of 
Madura, in Original Suit No. 294 of 1899. 

Judgment.—Parasamma Naik and 
Venkatammah mortgaged seven items of 
property to one Ramanathan Chetti, who, in 
execution of a mortgage decree obtained by 
him, purchased items Nos. 1, 4,5 and 7 
himself. Another item No. 2 was purchased 
by a third party who is not before us. Before 
the date of the mortgage decree, item No. 4 
was sold by the mortgagor to the appellant, 
who was not made a party to the svit 
brought by Ramanathan Chetty and who, 
therefore, cannot be prejudicially affected by 
the proceedings in tke suit. 

The question now before us is whether 
the appellant is entitled to redeem his own 
share only on payment of the proportionate 
part of the mortgage part of the mortgage- 
debt only, or whether the mortgagee is 
entitled to insist on payment of the entire 
mortgage amount. It is contended by Mr. 
Sundara Aiyar that, ifthe sale in execution 
of his decree is not binding on the appellant 
so far as item No. 4 isconcerned, he is entitled 
to treat the sale so far as tbe other items 
also are concerned as invalid. The mortgagor 
does not contend that the sale is invalid as 
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to items Nos. 1,5 and 7. Neither the mort- 
gagor nor the purchaser impugns the validity 
of the sale of item No. 2. We have been 
referred to no authority in support of the 
contention that in these circumstauces the 
mortgagee, purchaser, is entitled to treat the 
sale with reference to the other items also 
as invalid and we see no reason to treat the 
sale as invalid. Treating the sale then as 
valid, the mortgagee has acquired by purchase 
the interest of the mortgagor in some of the 
items and there is no doubt that he must be 
taken to have split up his security and 
precluded himself from objecting to an 


apportionment. It was then contended that 
the appellant must at least pay the 
proportionate share of the share of the 


debt chargeakle on the items other than 
those which he has purchased. When the 
mortgagee has split up his security and 
precluded himself from objecting to an 


apportionment, we are of opinion that he is. 


not entitled to insist upon the appellant 
redeeming more than his own share on 
paymént of the proportionate amount which 
item No. 4 is liable to contribute rateably 
to the debt secured by the mortgage. The 
words of section 60 of the Transfer of 
Property Act are in favour of the view. We 
shall, therefore, ask the District Judge to 
return a finding on the question, what is 
the proportionate amount which the plaint 
property item No. 4 in the mortgage 
instrument is liable to contribute rateably 
to the debt secured by the mortgage ? 
Further evidence may be taken. The finding 
should be submitted within six weeks and 
seven days will be allowed for filing 
memoranda of objections. 

In compliance with the above order, the 
District Judge submitted the following 
b FINDINGS. 

I have been called upon 
finding as to the proportionate amount which 
the plaint property item No. 4 in the mortgage 
instrument is liable to contribute rateably 
to the debt secured by the mortgage. 

2. Asto what the debt secured by the 
mortgage is, I think the matter is settled 
by the ruling reported in Ganga Das 
Bhattar v. Jogendar Nath Mitra (1), where 
jt is held that “when a party, who has been 
excluded from a mortgage suit and has thus 
not been alforded an opportunity to redeem, 

(1) 50. L. J. 815 at p 316; 11 C. W. N. 403. 
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subsequently seeks to exercise his right of 
redemption, he is entitled to do so upon the 
same terms as if he had been madea party . 
to the original suit. The party who has been 
improperly excluded from a morbgage suit is 
entitled to claim that he should not be 
placed in a worse position than what he 
would have occupied, if he had been made a 
party to the original suit; if he had been 
so made a party, he would have been entitled 
to redeem upon payment of the sum 
ascertained by the decree together with 
interest upon such sum at the Court rate 
batween the date of the decree and the date 
of actual realisation; in other words hig 
liability to pay interest at the contract rate 
would have terminated on the date of the 
decree when the liability would have passed 
from the domain of contract into the domain 
of judgment; from that date his liability 
would have been determined by the decree 
and interest would have run at the Court rate 
allowed by the decree.” 

3. The debt secured by the mortgage in - 
the present case will, therefore, be the 
amount of the decree obtained by the Ist 
respondent (Exhibit B) viz., Rs. 678-12-4 
plus interest at the rate allowed in the 
decree. The proportionate amount which 
plaint item No, 4in the mortgage is liable to 
contribute rateably depends on the ratio 
which the value of item No. 4 covered by the 
mortgage bore at the time of execution of 
the mortgage to the total value of the 
mortgaged property. 

4. A Commissioner was appointed to 
determine these values. N»> objections were 
filed to his report except by the appellants 
in the second appeal, viz., 1st and 2nd defen- 
dants. They objected to the Conimissioner’s 
valuation of item No. 4. At the time fixed 
for hearing the appeal, after receipt of the 
Commissioner’s report, only the appellants 
in the 2nd° appeal, vizą the Ist and 2nd 
defendants, appeared by their Vakil. The 
respondents, including the plaintiff and their 
Vakil, were absent. I agree with the lst and 
2nd defendants’ Vakil that the Commissioner’s 
valuation of item No. 4 is not correct. It must 
be remembered that item No. 4 is only 1/5th 
of 3% gulis of a tope 10 —14—0 gulis in extent 
(Vide paragraph 30 of the District Munsif’s 
revised judgment on pages 73 and 79 of the 
printed papers). Now Exhibit I under which 
the lst and 2nd defendants acquired title to 
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the 32 gulis, out of which Venkatammal had 
a 1/5th share, which the plaintiff has since 
acquired, shows that the 2f gulis are 
situated just to the north of the river, ù. e., 
that they are in the southern portion of the 
tope. Tt follows that the Commissioner in 
valuing Venkatammal’s share in the tope 
was wrong in determining it on the basis 
of the average value per guli of the entire 
tope, for, as he points out, the northern 
portion of the -tope has become very 
valuable recently, as land suitable for 
building sites, whereas the southern portion 
is much less valuable. 

5. The sale-deeds Exhibits IV to VII 
range from the years 1893 to 1895 and we 
must take the lowest price in these sale- 
deeds, i. e, Rs. 31-4-0 per manai as the 
basis on which to fix the value of 
Venkatammal’s share in the southern 
portion of the tope. As shown by the 
Commissioner in his report, if a manai is 
worth Rs. 30, a guió which consists of 103 
manats mustbe worth Rs. 320. Venkatammal’s 
share which was 1/5th of 3% gulis, i.e, F 
guli, must, therefore, be worth only Rs. 240 
according to this mode of calculation. Defen- 
dants Nos. 1 and 2 are prepared to have 
Venkatammal’s share valued in accordance 
with the price paid in Exhibit I, 1. @., 
Rs. 2,000 for 52 gulis. This would give the 
value of the 2 guli as 2,000/7 or Rs. 285. 
I fix Rs. 285 as the value of item No. 4 at the 
time of execution of the suit mortgage. 

3. As regards the valuation of the other 
jtems secured by the mortgage, the Ist and 
2nd defendants accept the Commissioner’s 
valuations which are as follows :— 


Item No. l valued at Rs. 336 (Vice Exhi- 
` bit A). 

„n 2 p 70 (Vide Exhi- 

bit I11). 

w 8 i 1,563 (Vide the Com- 

missioner’s 
report). 

» 5 A 500 (Vide ,, ). 

, 6 a 150 (Vide ,, )- 

7 AWE 500 (Vide ,, ). 


The total of items Nos. 1 to3 and 5 to 7 thus 
comes up to Rs. 3,119; adding the value of 
item No. 4, we gat Rs. 3,404; the ratio of the 
value of item No. 4éo the total value of all the 
items secured by the mortgage is, therefore, 
285/3404 or nearly 1/11, a fraction which 
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the appellants in the second appeal (2. e. 
Ist and 2nd defendants) accept. I find, there- 
fore, that the figure required by the High 
Court is Rs. 61-11-7 plus subsequent interest 
at the rate allowed in Exhibit B up to date 
of realization. 

After the return of the above finding, 
the High Court delivered the following 

Judgment.—Under the judgment of 
the Privy Councilin Umes Chunder Strcar 
v. Zahur Fatima (2), the plaintiffs are 
entitled to interest calculated according to 
the mortgage deed and not according to the 
decree. The case of Ganga Das Bhatter v. 
Jogendra Nath Mitra (1), relied upon by the 
District\Judge, has been dissented from in 
Thenappa Chettiar v. Marimuthu Nadan (3) 
which follows Umes Chunder Kircar v. Zahur 
Fatima (2). We must, therefore, ask the 
District Judge to find, on this basis, the 
proportionate amouat which plaint item 
No. 4 is liable to contribute. 

The finding should be submitted within 
four weeks from the date of this order, 
and seven days will be allowed for filing 
objections. 

In compliance with the above order, the 
District Judge submitted the follo wing 

FINDING :— 

T have been asked to submit a finding as 
to the proportionate amount which plaint 
item No. 4 is liable to contribute on the basis 
that the plaintiffs are entitled to interest ac- 
cording to the mortgage deed and not accord- 
ing to the decree. 

2. Lhave found that item No. 4 is liable 
to contribute 1/11 of the total debt secured by 
the mortgage. The debt secured by the 
mortgage at the rate of iaterest provided in 
it up to the date of plaint was Rs. 678-12-4, 
as appears from the decree. The amount to 
be contributed by item No, 4 0n the date of 
plaint was 1/141 of the above, viz., Rs. 61-11-3. 
The amount which item No. 4 will have to 
contribute on the date it is paid will, therefore, 
be this sum of Rs. 61-11-3 with compound 
interest calculated on it at the mortgage rate 
from the date of plaint to the date of realiza- 
tion. Ib makes no difference whether com- 
pound interest is calculated on Rs. 678-12-4 
(the amount due on the date of plaint) from 
the date of plaint up to date of realization 
and the total divided by 11 or whether we 


(2) 18 C. 164; 17 I. A. 201. 
(3) 31 M. 258; 18 M. L. J. 3445 4 M. L. T, 293. 
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take 1/11 of Rs. 678-12-4, viz., Rs. 61-11-3 


and calculate compound interest on that sum 
from date of plaint to date of realization. 
The result will be the same in either case. 

3. My finding, therefore, is that the 
amount which plaint item No. 4 has to con- 
tribute is Rs. 61-11-3 plus compound interest 
calculated on thatsum from date of plaint to 
date of realization. 

4, The respondents contended that the 
interest in the mortgage bond was penal and 
unconscionable. The appellant’s pleader has 
put in a statement now, marked as Exhibit H, 
which shows that the amount to be con- 
tributed by plaint item No. 4 with interest 
up to this date is Rs. 802-9-0 whereas it was 
only Rs. G1-11-3 on the date of the plaint 
(the 6th May 1839). The interest claimed, 
therefore, seems to be in excess of what would 
appear to me to be reasonable compensation 
under section 74 of the Indian Contract Act, 
but it is not open to me to gointo this ques- 
tion. I merely note the fact that the question 
was raised before me. f 

After the returnof the above finding the 
High Court delivered the following. 

Judgment.—Accepting the finding, we 
modify the decree of the District Judge by 
directing that defendants Nos. 1 and 2 do 
pay to the plaintiff within six months from 
this date Rs. 61-11-3 and compound in- 
terest thereon at 15 per cent. per annum 
with annual rests from the 6th May 1899 
to this date and that the aggregate amount 
thus due do bear interest at 6 per cent. per 
annum till payment. The parties will pay and 
receive proportionate costs throughout. 

Decree modified. 


MADRAS HIGH COURT. 
Secoxp UIvIL APPEALS Nos. 1150 To 1182 
oF 1908. 

August 16, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
SUPPAN SERVAI AND otHsrs— 
APPELLANTS 
Cersus 
DORASINGAM, MINOR Zemindar or 
SIVAGANGA, Tarouca Tar MANAGER 
or THE COURT or: WARDS— 


RESPONDENT, 
Landlord and tenant—Claim for varam rent—Ab- 
sence of contract for rent— Madras Rent Recovery Act 
(Mad. Act VII of 1865), s. 11 (2). 
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In tho absence of a contract for rent, express or 
implied, a landlord is entitled to demand varam from 
his tenant. To such a case clause 2 of section 11 
of the Madras Rent Recovery Act has no appli- 
cation, 


Second appeals against the decrees of the 
District Court of Madura, in A. S, No 72 of 
1907, and other connected cases, presented 
respectively against the decisions of the Head 
Assistant Collector of Ramnad, in Summiry 
Suits Nos. 340 &e , of 1906. 

Judgment.—tn the absence of a con- 
tract for rent, express or implied, the plain- 
tiff is entitled to demand varam, clanse II 
of section 11 of the Madras Rent Re- 
covery Act, VIII of 1865, having no appli- 
cation in these cases. No express contract 
is setup, and we think that the District 
Judge isright in finding that there was no 
implied contract. The rates of Rs. 20 and 
Rs. 25 were found paidin Fusli 1306 and as 
early as Fusli 1810 we find the plaintiff 
claiming varam as an alternative. There is 
also no evidence of payments for any period, 
prior to Fusli 1806, from which an implied 
contract could be found. 

The second appeals are dismissed 
costs, 

Appeals dismissed, 





MADRAS HIGH COURT. 
Sconp Civiu Apprat No. 822 or 1909. 
September 19, 1910. 
Present: —Mr, Justice Munro and 
Mr. Justice Sankaran Nair. 
RAMANATHAN CHETTYAR AND OTHER3— 
APPELLANTS 
versus 
KARUPPAYEE AND orners— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 93, 157— 

Hearing of swit after settlement of issues—Absence of 
Parties and pleaders—Procedure—Decreeing plaintiffs 
suit without recording reasons—Dismissal of suit. 
: Where, at the hearing of a suit afterthe settlement of 
issues, both parties and their pleaders are absent, the 
suit should not be dismissed but the Court, dealing 
with the claim, should pass an order under section 98, 
Civil Procedure Code (Act XIV of 1882), and then re- 
cord reasons for any decision it arrives at on the 
materials before it. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 691 of 1907, presented against the 
decree of the District Munsif of Tirumangalam, 
in Original Suit No. 432 of 1905, 


with 
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Facts.—At the first hearing of the 
suit, after the settlement of issues the Munsif 
passed the following order:— 


“Parties and Vakils absent. I decide a 


the issues for plaintiff. Judgment for plaintiffs 
as prayed with costs.” 

On appeal, the District Judge Daad. the 
following judgment :— 

“Both, parties being absent, the District 
Munsif ought to have dismissed the suit 
under sections 98 and 157, Civil Procedure 
Code. The suit is dismissed: Each party 
will bear its own costs in both, Courts.” 

Plaintiff appealed to the High.Court. 

Judgment.—tThe District Judge is 
in error in thinking that under sections 98 
and 157 of the Civil Procedure Code, the 
District Munsif ought to have dismissed 
the suit. What section 98 lays down is 
that in circumstances like the present, the 
suit shall be dismissed unless the Judge, 
for reasons to be recorded, otherwise directs. 
The District Munsif passed no order under 
section 98 but decreed the plaintiff's suit 
without recording any reasons. We, therefore, 
set aside the decrees of the Courts below and 
remand the suit to the District Munsif for 
disposal according tolaw. Costs will abide 
and follow the result. 

` Cause remanded. 


MADRAS HIGH COURT. : 
Srconp Civit APPEAL No. 337 ov 1909. 
September 20, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
HIRA RODHIANI AND OTHERS— 
APPELLANTS 
versus 
SOKHYONO PATTOJOSHJi— 


RESPONDENT.. 
Civil Procedure Code (Act XIV of 1882), s. 574--Judg- 
ment of Appellate Couri—What should it contain. 


The judgment of a Court of first appeal should 
contain the points for determination, the reasons for 
the Judge’s conclusions and it should ‘also set forth the 
nature of the case and the grounds urged before the 
Judge in appeal. 

Second appeal against the decree of the 
District Court of Ganjam, in Appeal Suit 
No. 255 of 1908, presented against the decree 
of the District Maunsif of Aska, in Original 
Suit No, 419 of 1907. 
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Facts appear from the following 
judgment of the lower appellate Court:— 

“1. The lowér Court disbelieves the oral 
and documentary evidence of the appellants 
(defendants) as to the alleged partition. 

2. One of the appellants’ grounds of appeal 
in his appeal memo is that plaintiff, who 
alleged dispossession, was bound to prove that 
be held possession within 12 years of tho 
suit. This is not argued in appeal. 

3. Upon a review of the oral and docu- 
mentary evidence on bothsides, I agree with 
the lower Court’s findings and dismiss the 
appeal with costs.” 

Judgment.—We must set aside the 
judgment of the District Judge on the ground 
that it is not in compliance with the law as 
enunciated in section 574 of the Code of Civil 
Procedure of 1882. The Judge does not state 
the points for determination nor the reasons 


for his conclusion, as required by the legis- 


lature, and it is not possible for us on reading 
the judgment of the appellate Court to as- 
certain the nature of the case or tho grounds 
urged before him in appeal. The appeal 
must be re-heard and disposed of in accord- 
ance with law. 
Costs will abide the result. 
Cause remanded, 


MADRAS HIGH COURT. 
Secon Civin Arrear No. 49 or 1909. 
September 8, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
SADAYA PILLAY—Apprtnant 
VETSUS 
AMURTHACHARI AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 278, 281 
2838—Claim proceedings, order in—-Swit by aggrieved 
party instituted after a year—Judgment-debtor not a 
party in claim proceedings—Limitation—Limitation Act 
(XV of 1877), Sch. IT, art. 11. 

Where the judgment-debtor was nota party to claim 
proceedings, the party aggrieved by the order therein 
can institute a suit to ‘establish his right after the 
expiry of a year from the date of the order and the 
suit will not be barred under article 11 of Schedule IL 
of the Limitation Act. 

Kedar Nath Chatterjee v. Rakhal Das Chatterjee, 15 
C.674, Morshia Baraya v. Elahi Bux Khan, 3 C. L. J. 
381; Sardhari Lal v. Ambika Pershad, 15 C. 521 at p. 
525; 15 I. A. 123, referred to. 

Koyyanna Chittemma v. Doosy Gararamma, 29 M 
225; 16 M. L, J. 186, and Moideen Kutliy. Kunhi Kuti, 
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MAHOMED MEERA v, RAMALINGAM 
Ali, 25 M. 72; 12 M. L. J. 411, referred to and cx- 
plained. 

Pereugarypron V. Parameswarem Nambudry, 4 M. IE. 
C. R. 472, distinguished. 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal Suit 
No. 200 of 1907, presented against the dec- 
ree of the Court of the District Munsif of 
Ariyalur, in Original Suit No. 220 of 1906. 

Mr. Sheshegirt Tyer, for the Appellant. 

Judgment.—the plaintiff had pre- 
ferred a claim under section 278 of the Civil 
Procedure Code and his claim was disallowed 
under section 281 of the Civil Procedure 
Code. Within a year of the order disallow- 
ing the present plaintiff’s claim, the judg- 
ment debt was satisfied otherwise than by the 
sale of the attacked property. The present 
suit is now brought to establish the plaintiff’s 
tight to the properties as usufructuary mort- 
gagee and for recovery of possession from the 
defendants. It has been held that the suit 
is barred under article 11 of Schedule IT of 
the . Limitation Act. Mr. Seshagiri Iyer, ap- 
pearing for the plaintiff, who is the appellant 
before us, contends that the order under sec- 
tion 283 enures in favour of or against the 
decree-holder or the claimant and not the 
judgment debtor. The judgment-debtor ac- 
cording to this contention is not a party with- 
in the meaning of section 253 and this con- 
tention would seem to be supported by the 
decisions in Kedder Nath Chatterjee v. Rakhal 
Das Chatterjee (1) and Morshia Barayae v. 
Elahi Bux Khan (2) where the proposition is 
laid down that in proceedings under section 278, 
the real question for decision is not whether 
the title to the property belongs to the judg- 
ment-debtor or the claimant but whether the 
property should be released from the attach- 
ment or not. We may also point out that 
the observations of their Lordships of the 
Privy Council in Sardhart Lal v. Ambika 
Pershad (3) would indicate that besides the 
claimant, the only other party within the 
meaning of section 280 is the judgment- 
creditor. But Koyyana Chittemma v. Doosy 
Gavaramma (4) and Moideen Kutti v. 
A. Kunhikutti Ali (5) proceed upon the view 
that if the judgment-debtor be made a party 
by the proceedings and there has been an ad- 

(1) 15 C. 674, 

(2) 3 C. L. J. 381. 

(8) 15 C. 521 at p. 525; 15 T. A. 123. 


(4) 29 M. 225; 16 M. L. J. 136. 
(5) 25 M. 721; 12 M. L, J. 411, 
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judication between him and the claimant, the 
suit of the claimant would be barred as 
against him if not brought within a year. 
Even sapposing that to be the correct 
interpretation of the section of the Code 
in question—and we do not thnk that 
the respondent can properly put her 
. case any higher—we find that in the present 
case respondent, who was judgment-debtor in 
the claim proceedings, neither appeared nor 
was there any adjudication of the claim as 
between her and the present plaintiff, We 
may point out that the decision in Netietom 
Perengaryprom v. T. Parameswaren Namu- 
budry (6) proceeds upon the Code of 1857 
where the language employed is different from 
that of the Code of 1832. We, therefore, 
hold that the view taken by the lower ap- 
pellate Court on the question of application 
of article 11 of the Limitation Act is wrong. 
The decree of the lower appellate Court will 
be set aside and the case will be remanded to 
it for disposal on the other issues. Costs will 
abide the result. 


(6) 4 M. LOR Appeal allo wed, 
6) 4 M. H.C. R. 472, 





MADRAS HIGH COURT, 
Seconp Civiu Appear No. 615 or 1903. 
September 1, 1910. 

Present: —Myr. Justice Munro and 

Mr. Justice Sankaran Nair. 

MAHOMED MEERA LEVVAL MARAK- 
KAYAR AND ANOTHER— APPELLANT3 
versus 


T. K. RAMALINGAM PILLAY AND oriters 
— RESPONDENTS. ; 

Landlord andl tenant—Lease —Occupinsy right, 
presumption of — Kudi miras? meaning of: 

Where a Collector loased all the temple lands in a 
village to tenants in 1831, and there was nothing to 
show how the temple acquired the lands, and the 
tenants claimed pormanent occupancy rights: 

Held (1) that the lease to tenants being proved, the 
presumption was that they cams into possession 
after that date as assignees. , 

(2) that there was no presumption of occupancy 
rights in the tenants’ favour and it was for them to 
show that they were the representatives-in-title of 
tenants, who, by length of possession, or assertion of 
occupancy rights, may be presumed to have been 
occupancy tenants. 

(3) that the expression ‘kudi miras’, occurring in a 
deed of leasc, may be taken as indicating the oxistance 
of occupancy rights in tenants, 


Second appeal against the decree of the Dis- 
trict Court of Tanjore, in Appeal Sait No. 1131 


wes. Bates 
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' of 1906, ‘presented against the decree of the 
Court of the Subordinate Judge of Negapatam, 
in Original Suit No. 6 of 1905. 

sgudgment.—tThe question for deci- 
sion is whether the temple of Sreemanthere 
Pureswara Swami owns both the melwaram 
and kudivaram in the suit lands which 
form part of the Inam village Mangal in 
the Thirutharapoondy Taluk, Tanjore Dis- 
trict, or whether the appellants-defendants 
` hold these lands with occupancy rights. 

‘Both the lower Courts have decided in 
favour of the temple- and itis contended 
before us that this conclusion is erroneous, 
as it is based on misconstruction of docu- 
ments and erroneous inferences from admitted 
facts ; 

There is no evidence of the terms of 
the grant by the Raja of Tanjore to the 
temple and the Judge rightly holds that 
the Inam settlement title-deed Exhibit B, 
and the [nam Registers, Exhibits Band C, 
do not lead to any conclusion whether it 
was the land or the assessment which formed 
the subject of the grant. - 

The Judge is also right in holding that 
on behalf of the temple, the Collector 
leased all the cultivable village land includ- 
ing the plaint lands by Exhibit A in 1831 
to the eight tenants named therein, whether 
on their own behalf solely or as represen- 
tatives of the other tenants iu the village 
also makes no difference. With one exception 
to be presently noticed, the terms are similar 
to those of the muchilikas in other suits 
which have been held by this Court not to 
-confer auy occupancy right. That one ex- 
ception is the use of the terms ‘Kudimiras’ 
which is defined in Wilson’s Glossary as 
land held in hereditary right. “Miras, no 
doubt, involves ownership and the term 
‘Kudimiras’ by constant usage in that Dis- 
trict, according to the Judge, had acquired 
a meaning which indicates a permanent 
tenure. But we find only one signature to 
Exhibit A has the prefix ‘Kudimiras’ though 
the Judge states two signatures have it, 
while the same person is described in Exhibit 
P., the Lhasildar’s letter accompanying Ex- 
hibit A, as a Purakudimiras and in the 
Revenue accounts only two years later 
Ayya Pillai and other lessees are called 
Purakudies (Exhibits J, J5). It is clear, 
therefore, that te lessors, the Revenue 
authorities, did not recognize them as tenants 
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having any occupancy right under Exhibit A. 

“Tt has not. been proved when the defen- 
dants or their predecessors-in-title obtained 
possession. The lease Exhibit A having 
been proved, the presumption is that they 
came into possession after that date as as- 
signees. 

Then ib is contended that though Exhibit 
A may not confer any permanent right of 
occupancy, ibis not inconsistent with ib 
and the defendants’ predecessors-in-title have 
been in possession before ixhibit A. The de- 
fendants have not shown who'among the eight 
lessees in Exhibit Ais their predecessor-in- 
title and the evidence is clear that all of 
them cannot be presumed to have been 
holding on the same permanent tenure. 
Two of them are styled Olavadat Kudimiras, 
one Kudimiras, two of them simply Puraku- 
dies, in the previous pymas accounts. The 
evidence in the case also shows that the 
tenants hold on different tenures. They are 
described as Olavadatl, Kulimiras, Olavadai, 
Miras, Olavadai Kudimiras in Wxhibit F. 
and XII, while in Exhibit F3 they are des- 
cribed as ullur Purakudies and asalur Fu- 
rakulies. Kudimiras muy betaken to in- 
dicate occupancy right and assal grammaim 
Purakudies the absence of it and ullur Pu- 
rakudi an inalienable occupancy right, 
while the msaning to bə attached tə the 
other terms would depend upm the facts of 
each case, though it may be admitted that, 
generally speaking, ‘Mirasi’ indicates owner- 
ship. The temple was also receiving Top? 
rent and fish rent. A portion of the village 
was at one time Pannai. Itis unnecessary 
to go so faras the Judge and hold that no 
tenant has any occupancy right aud the 
temple was leasing such portion as it pleased 
by special contract. It is enough to say 
that though some tenants may have had 
occupancy rights, other tenants had not that 
right, and there being no presumption in 
the defendants’ favour, it is for them to show 
that they are the representatives-in-title of 
tenants who by length of possession or as- 
sertion of occupaucy right may be presumed 
to have been occupancy tenants. They 
have not proved it and this second appeal 
must, therefore, be dismissed with costs. As 
regards the memo of objections, the Judge 
finds that it is not shown that the properties 
are included in Exhibit A or that they are 
held by the defendants in connection with 
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any tenancy which the plaintiff can deter- 
mine. His decision is, therefore, right and 
the memo of objections is dismissed with 
costs. g 

Appeal dismissed. 


MADRAS HIGH COURT. 
First Civit Revision Petition No. 334 
or 1909. 
August 19, 1910. 
Present :—Mr. Justice Miller. 
JA. P. PATCHAPERUMAL CHETTY— 
. — DEFENDANT— PETITIONER 
versus ay 
G. E. SAMPATHU CHETTY— 
PLALNTIFF— RESPONDENT. 

Madras Presidency Small Cause Court Rules, Rule 
98—Failure to apply for permission under the Rule— 
Court allowing plaintiff to proceed with swit—Irregu- 
iarity—Revision. ; 

Where a plaintiff who had to apply to Court 
under Rule 98 of the Madras Presidency Small Cause 
Court Rules for permission to proceed with the suit, 
failed so to apply, but he was nevertheless 
permitted by Court to proceed with the suit and 


obtained a decree : : 
Held, that the High Court would not interfere 
in revision on the mere failure of the plaintiff to apply 


under Rule 98. 

Petition under section 115 of Act V of 
1908 and section 15 of the High Courts Act 
praying the High Court to revise the judg- 
ment and decree of the Court of Small Causes, 
Madras in Suit Nos. 159, 93 of 1907. 

Judgment,.—tThe plaintiff by Rule 98 
had to obtain permission to proceed with 
the suit. Whether he applied for permis- 
sion or not doesnot appear but he was per- 
mitted to proceedand there is no ground 
for interference on that score. Having been, 
whether on application or not, permitted 
to proceed, the plaintiff went into the box 
and gave evidence, sutlicieut if believed, 
to dispose of the suit. Iam unable to say 
that the learned Small Cause Judge is shown 
to have committed any irregularity in con- 
sidering the evidence though the judgment 
does not refer to it. 

The Civil revision petition is dismissed 


with costs. 
Petition dismissed. 
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SECRETARY OF STATE V. NARASIMHACHARIAR, 


MADRAS HIGH COURT. 

Frrst Civin APPEAL No. 173 or 1905. 
September 6, 1910. 
Present:—Mr. Justice Miller and 
Mr. Justice Munro. 

Tue SECRETARY or STATE ror INDIA 
In COUNCIL— APPELLANTS 
VETSUS 
KOMANDUR NARASIMHACHARIAR 


(DIED) AND OTHERS—ReSPONDENTS. 

Grant—Grant of land by Collector—Favourable as- 
sessment—Long occupation by grantee—Sudden enhance- 
ment of assessment by Government—Illegality. 

Where lands were granted by the Collector, 
whether withor without authority, at a favourable 
rate of assessment, and the grantee enjoyed them 
on such conditions for nearly a hundred years, and 
then full assessment was levied by Government : 

Held, that the imposition of the full assessment was 
illegal and could not be levied. 


Appeal against the decree of the Dis- 
trict Court of Nellore, in Original Suit No. 15 
of 1904, 

Judgment.—tit is 
evidence in this case that the land was 
granted by Mr. Travers, the Collector, in 
1808 and 1809 andheld ever since by the 
grantee and successors-in-title without varia- 
tion in the assessment until 1903. | 

Exhibit III shows that the lands were 
granted permanently for cultivation on a 
favourable rate of assessment; if this 
grant was legally made, the action of the 
Government in fully assessing the land is 
illegal and to prove the legality of the 
grant is the evidence of long and indis- 
puted occupation in accordance with it, 
and the fact, also stated in Exhibit III, 
that though an investigation into the 
legality of Mr. Travers’ grants was made 
on two occasions -in 1824 and 1853 and 
lists of unauthorized grants were submitted 
to the Government, this particular grant 
did not appear in either list. The mere 
fact that Mr. Travers made some grants 
without authority is not evidence that the 
grant now in question is defective and there 
is sufficient evidence the other way to war- 
rant usin accepting the conclusion of the 
District Jadge. 

We dismiss the appcal with costs. 

Appeal dismissed, 


proved by the 
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AKKAMAD MONIDEEN ©, SOWNYA NARAYANA AIYENAR, 


MADRAS HIGH COURT. 
Second Crvi Appgan No. 72 or 1908. 
September 16, 1910. 
Present :—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
AKKAMMAD MOHIDEEY SAHIB anv 
OTHERS—A PPELLANTS 
versus 
SOWMYA NARAYANA AIYENGAR AND 


OTHERS— RESPONDENTS. 

Execution proceedings—Parties unnecessaril y im- 
pleaded—Failure to prefer claim—Estoppel — Civil 
Procedure Code (Act XIV of 1882), ss. 244, 278. 

Somo persons, who wero wrongly impleadedas defen- 
dants in execution proceedings, did not prefer any 
claim to plaintiff’s attachment and sale of property 
thorein: 

Held, that they wero not estopped, by the said cir- 
cumstance, from waking a claim in any subsequent 
suit or proceedings. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Tinnevelly, in 
Appeal Suit No. 241 of 1906, presented 
against the decree of the Court of the Dis- 
trict Munsif of Satur, in Original Suit No. 13 
of 1905. 

Judgment.— The appellants in this 
case were no parties to the suit in which the 
decree Exhibit A was passed, nor are they 
the representatives of the judgment-debtor 
under that decree. The plaintiff in his exe- 
cution application chose, under no provision 
of law of which we are aware, to include 
them in the list cf defendants, but we do 
not think that this circumstance alone, and 
there is nothing else, could alter the real 
position of the appellants which was merely 
that of strangers, As strangers they were 
not bound to make any claim either under 
section 244 or section 273 of the Civil Pro- 
cedure Code of 1882, and they are not estop- 
ped by their failure from making a claim in 
the present suit. We must ask the Sub- 
ordinate Judge to find on the evidence on 
record what interest the appellants had at 
the date of the suit in the honse in dispute. 

The finding should be submitted within 
six weeks and seven days will be allowed for 
filing objections, 


In compliance with the above order, the 
Subordinate Judge submitted the following 


FINDING. 
The High Court have remanded the appeal 
to this Court for submission of a finding on 


the evidence oy record on the following 
issues :— 


“What interest had the ‘appellants at the 
date of the suit in the house in dispute”. 

2. The appellants in second appeal are 
defendants Nos. 6. 7 and 12 in the suit. The 
llth defendant was also an appellant in 
appeal but she died before the second appeal 
was preferred. The 6th and 12th defendants 
are her son and daughter and they are her 
legal representatives but not 7th defendant, 
who is the son of the Gth. 

3. A money decree was obtained against 
the 6th defendant and his late elder brother, 
Mustan Sahib, in Original Suit No. 806 of 
1893, and in execution thereof this house 
(9/14 share in it) was brought to sale and 
purchased by 13th defendant—Vide Exhibit J, 
the sale certificate issued to the auction pur- 
chaser on 5th March 1900. By this sale 
whatever interest ihe 6th defendant bad in 
this house was sold away and nothing more 
was left for him unsold. It is conceded by 
the appellants that 6th defendant bada half 
share for him in this house and we must 
‘hold that that share was already sold away 
by Exhibit J. 

4. The 7th, 11th and 12th defendants are 
the son, mother and sister of the 6th and 
they have no interest inthem to this house 
during bis life-time. 

5. The remaining 4 share cf the honse 
belonged to the 6th defendant’s elder brother, 
the late Mustan Sahib, whose heirs are defen- 
dants Nos. 1 to 5 That share was partly 
sold away by Exhibit H and partly by Exhibit 
J andthe sales thereunder were held good 
and binding against the defendants Nos. 1 to 
5 who became entitled to it by inheritance 
on the death of Mustan Sahib and who have 
allowed the decree made in this suit to 
become final against them. It is not even 
pretended by the appellants that they are in 
any way interested inthe half share of the 
late Mustan Sahib. 

6. It is, however, contended on appellants’ 
behalf that this house belongs to 3rd, 4th 
and 7th defendants by purchase under Exhibit 
IV, dated 22nd July 1895 and that 7th defen- 
dant has 4 share for him under this purchase. 
This purchase was set up in defence on behalf 
of defendants Nos. 8 and 4, but the District 
Munsif found it to have been a sham convey- 
ing no title under it. There was no defence 
put in on behalf of this 7th defendant to the 
suit and he was declared ex parle. The appel- 
lants who were all ex purte before the District 
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Munsif, do not appear to have set up the title 
of the Yth defendant under Exhibit IV in 
their appeal petition or questioned the finding 
of the District Munsif on that purchase. The 
finding of the District Munsifon Exhibit IV 
has, therefore, to be accepted as correct and 
1 accepted itso when I disposed of the appeal. 

7, As stated before, 6th defendant lost his 
title to the house by Exhibit J, dated 5th 
March 1900. The other defendants Nos. 7, 
1l and 12 have no interest for them in this 
house during the life-time of the 6th defen- 
dant. The suit was instituted.on 6th January 
1905 —nearly five years after the 6th defen- 
damt lost his title to the house. My finding 
on the issua is that the appellants had no 
interest for them in the house in dispute ab 
the date of the suit. 

No costs. 

After the return of the finding the High 
Court delivered the following 

Judgment.—aAccepting the finding, 
we dismiss the second appeal with costs. 

Appeal dismissed 


MADRAS HIGH COURT. 
Civin Avewats AGAINST Orders Nos. 190 
AND 191 or 1909. 
September 9, 1910. 
Present: —NMr. Justice Abdur Rahim and 
Mr, Justice Krishnaswami Aiyar. 
INA. A. O. No. 190. 
RAMASAMI REDDI ANG OTHERS- - 
APPELLANTS 
versus 
AUTHL LAKSHMI AMMAL AND OTHERS — 
RESPONDENTS. 
In A.A. O. No. 191. 
CHINNA CHENGA REDDI ano OTHERS — 
APPELLANTS 
tersus 
MUTHAMMAL nb :s MUTH[IALAMMAL — 
RESPONDENT. 

Civil Procedure Code (Ast V of 1993), O. XLII, R. 1 
cl. (A)—Claim for mesne profits —Order of remand by 
appellate Court—Appecl against order of remand, 
whether lies—Provincial Small Cause Courts Act (IX of 
1887), Sch. IE, Cl. 81—Ejectment decree—Claim for 
mesne profits after desree—Form of action —Damuges 
for trespass—Limitation Act (XV of 1877), Sch. 11, 
arts. 89, 109 and 120. 

Plaintiff, who odtained an ejectment decree against 
defendant, saed him for mesne profits. The first Court 
dismissed the suit as barred. On appeal the District 
Judge held it was in time and reminded the snit for 


disposal on tho merits. Qa second appoal to the 
High Courl: 
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Held, (1) that as the claim for mesne profits is 
exempted from the cognizance of the Small Causo 
Court under clause 81 of Schedule IL of the Provincial 
Small Causo Courts Act and an appeal would have 
lain if the suit was decided on the merits,an appeal 
lay to the High Court against the order of remand. 

(2) that the suit was not governed by article 109 
of Schedule II of the Limitation Act, but being in the 
nature of an action for damages for trospags, article 
39 applied to the case. 

Girish Chunder Lahiri v. Shoshi Shikhareswar Roy, 
27 LA 1l0 atp. 124;27 0. 85; Mobaruk Ali v. Boistub 
Churn Chowdhry, 11 W. R. 25, Radha Churn Ghuttuck 
v. Zumuroonissa Khanum, 11{W.R. 83; 2 B. D. R. A. C. 
67 and Pandit Lachmi Narayan v, Sheikh Mazhar 
Hassan, 12 C. W. N. 650, referred to. 

Abbas v. Fasih-ud-din, 240. 413, not approved. 


Appeals against the orders of the District 
Court of Chingleput, dated the 31st day of 
March 19C9, in Appeal Suits Nos. 25 and 
24 of 1908, presented against the decrees of 
the Court of the District Munsif of Chingle- 
put, in Original Suits Nos. 142 and 143 of 
1905 respectively. 

Judgment,—tThe plaintiff, having 
obtained a decree in ejectment against the 
defendants, sued them for the profits of. the 
land for Fasli 1312. The present suits were 
instituted on the 12th February 1903. The 
objection was taken that the suits were barred. 
The District Judge held that article 1.9 of 
Schedule 11 of the Indian Limitation Act 
applied and that the suits were within time 
and remanded the cases to the Munsif. ‘The 
defendants have preferred these appeals. The 
respondent raises a preliminary objection that 
no appeal lies in this case under Order XLIH, 
Rule 1 clause (A) of the Civil Procedure Code 
of 1908. There is achange of language in this 
clause of the new Code. It says thatan appeal 
would lie from the remand order only if an 
appeal would lie from the decree of the ap- 
pellate Court. We have then to determine 
whether there would be a second appeal if the 
appellate Court had passed a decree. The 
suit is framed as one for mesne profits. The 
form of the plaint determines the nature of the 
suit. Such a suit as the present is exempted 
from the cognizance of the Small Cause Court 
under clause 31 of the 2nd Schedule to the 
Small Cause Courts Act. A second appeal 
would, therefore, lie in case there was a decree 
of the appellate Court. The present appeal 
from the remand order is, therefore, regular. 
We overrule the preliminary objection. 

Asregards the merits of the appeals, we 
think the District Jedgesis wrong in applying 
article 109, It must be taken to be concluded 
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BALLA V. DISTRICT MAGISTRATE OF SOUTH CANARA, 


betweer the parties by the decree in eject- 
ment that the defendant was in possession 
between the date of the institution of the 
former suit and the date of the judgment. 
The judgment of two of the learned Barons 
of the Exchequer differing from the learned 
Chief Baron in Pearse v. Coaker (1) was in 
favour of the view, and we think that a judg- 
ment for possession against a defendant must 
be deemed to decide that the defendant was 
in possession at least at the date of the judg- 
ment. But did defendant wrongly receive the 
-profits of the Jand during the period for which 
the plaintiff claims? The finding is that the 
land lay waste. We cannot agree with the 
passing observation in Abbas v. Fasth-ud-din 
(2) that to such a suit as the present where 
the defendant has not received the profits, 
arlicle 109 has any application. We have 
then to decide between article 39 and the 
residuary article 120. Is the present action 
one for compensation for trespass upon 
immovable property? Wehave come to the 
conclusion, though not without hesitation, 


that it is. The action unde: the English 
law in such a case as the present was 
trespass. See Warvelle on Ejectment, 


page 584. A claim for mesne profits when 
the plaintiff has been ousted from possession, 
is essentially one for damages. Though the 
measure of profit is what, under the explana- 
tion to section 211 of the Civil Procedure 
Code the defendant might with due diligence 
have received, the claim still sounds in damages 
for trespass. This is the view which has been 
taken in Girish Chunder Lahiri v. Shoshd 
Shikhareswar Roy (3), Mobaruk Ali v. Boistub 
Churn Chowdhry (4); Radha Churn Ghuttuck v. 
Zumuroonissa Khanum (5) and Pundit Lachmi 
Narayan v. Sheikh Mazhar Hassan (6). We 
are obliged to hold that the plaintiffs can 
only recover mesne profits for the period 
between the 12th February 1903 and the 20th 
June 1903 under article 39 of the Act. We 
modify the District Judge’s orders accordingly. 
The costs will be provided for in the revised 
decrees. 


Decree modified. 
Ex, 92; 38 L. J. Ex. 82; 20 L. T, 82. 


at p. 124; 27 C. 951. 
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MADRAS HIGH COURT. 
Crimtyat Revision Case No. 376 or 1910 
(Rererrep Cate No. 46 or 1910.) 
September 28, 1910. 
Present:—Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
BALLA—<Accusep 
versus 
Tue DISTRICT MAGISTRATE or 
SOUTH CANARA— REFERRING OFFICRR. 
Workmans Breach of Contract Act (XIII of 1859), s. 
2—Order directing performance of work after period 
fiwed in the contract—Ilegality. 
A Magistrate cannot, under section 2 of Act XUI 
of 1859, order work to be performed after the expiry 
of the term fixed in the contract of the parties. 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of South Canara, in his letter dated 27th 
June 1910, Dis. No. 675 D. Magisterial of 
1910. 

Reference by the District Magistrate was 
as follows:— 

“One Balla, the accused in Civil Case No. 
86 of 1910, on the file of the second class 
Magistrate, Beltangady, entered into a verbal 
contract with Shivannaya (complainant) on 
6th March 1909, to raise an embankment to 
the bund of the complainant’s field within 
one year in consideration of having received 
an advance of Rs. 20. The accused having 
failed to fulfil the contract, the said Shivan- 
naya filed a complaint under section 2 of the 
Workman's Breach of Contract Act (XIIL 
of 1859,) before the Sub-Magistrate on 66h 
March 1910, č.e., after the expiry of the con- 
tract period, and the Sub-Magistrate passe 
orders on 15th March 1910, directing the ac- 
cused to perform the work contracted for 
within two months from the date of the 
order. 

2. The Deputy Magistrate, Puttur, con- 
siders this order illegal and remarks: “The 
contract was to finish the embankment, pe- 
fore 6th March 1910, having been entered 
into on 6th March 1909, on which date 
Rs. 20 were advanced to the respondent as 
per complaint petition. This complaint was 
filed on 7th March 1910 and the Sub- 
Magistrate passed orders on 15th March 1910 
to complete the work in 2 months. It 
seems to me that after the contract period was 
over, the complainant had no right to move 
the Court and the Court had no power to 
pass an order,” He relies on Revision Casa 
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No. 777 of 1883, quoted in Weir’s Criminal 
Rulings in support of his opinion. The Sub- 
Magistrate, however, argues that time was not 
of the essence of the contract in question. “The 
essential part of the agreement is,” he says 
“that a specific work, viz., a stone bund 90 kols 
long 1 kol broad and 12 kols high should be 
constructed within a pensonable time, the 
year being fixed merely as a guide to do 
what would be a reasonable period (Weir II 
705).” Headds that under Madras High 
Court Proceedings dated Sth March 1884, 
(Criminal Revision 184 of 1834), Magistrates 
can pass orders directing the labourer to 
work after the time contracted for expires. 

3. I concur in the opinion of the Deputy 
Magistrate as it cannot be considered that 
the one year’s time stipulated upon was 
merely to serve as a guide regarding the 
‘period within which the work had to be exe- 
cuted. It is obvious thas the work was such 
as could have been completed within a much 
shorter period and that the parties concerned 
were allowed a year’s time with a view to 
get the work done within a definite period.. 

4. The records of the case are enclosed. 

Order.—We agree with the view of the 
District Magistrate that under section 2 of 
Act XIIL of the 1859, a Magistrate cannot 
order the work to be performed after the 
expiry of the term fixed in the contract, and, 
therefore, set aside the order of the Sub. 
Magistrate. 

Order set aside. 





MADRAS HIGH COURT. 
Civit Revision Petition No. 412 or 1909. 
August 19, 1910. 
Present:—Mr. Justice Miller. 
ANTHAVAIPU GOPINATHAN AND OTAERS 
— PETITIONERS 
Versus 
TANGUDI LINGAYYA—Responperr. 
Limitation Act (IX of 1908), s. 7—Joint decree-holders 
—Euecution—Limitaticn. 
Section 7 of the Limitation Act of 1908 would apply 
where time has not run out under Act XV of 1877 
before coming into force of the new Act. 


Petition “under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Courtof the District Munsif of 
Sompeta, dated 17th March 1909, in Execution 
Petition No. 159 of 1903, in Small Cause Suit 
No. 320 of 1904. 
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KANDAPPA CHETTY V. CHINNAPPIA. 


Judgment.—Section 7 of the Limit- 
ation Act of 1908 applies to joint decree- 
holders and provides that time shall not run 
against any of them so long as one of them 
whose concurrence is necessary to give a dis- 
charge is under disability. 

The Act of 1908 came into force before time 
ran out and mast be applied tothe case. 

The order so far as it refuses execution 
is, therefore, wrong and is set aside’ and the 
execution petition is remanded for disposal- 
according to law. 

Costs will bepaid by the respondents. 

Order set aside. 


MADRAS HIGH COURT. 
Civit Reviston Petition No. 515 or 1909. 
August 12, 1910. 
Present: —Mr. Justice Sankaran Nair. 

S. KANDAPPA CHETTY— Puatyrieer— 

PETITIONER 
versus 
CHINNAPPIA GOWNDEN—Deveypant— 

RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 59L— 
Order for compensation embodied in decree—Appeal. 

There is no appeal against an order for compens2- 
tion, though it is embodied in the decree. 

Section 591, Civil Procedure Code, does not apply 
to such a case. 

Narasingha Bhaksht v. Govinda Bhukshi, 2-4 M. 62, 
followed. 

Petition under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court of Salem, in Appeal 
No. 253 of 1907. 

Judgment.—tit has been decided in 
Narasingha Bhakshi v. Govinda Bhakshi (1), 
that there is no appeal against an order 
for compensation though it is embodied in 
the decree. 

I am also of opinion that section 591 does 


“not apply. 


The petition is dismissed with costs. 
Petition dismissed 
(1) 24 M. 62. 


BE rete 
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TALUKDARI SETTLEMENT OFFICER V. UMASHANKAR, 


(s. c. 12 Bom. L. R. 837.) 
BOMBAY HIGH COURT. 
First Civit Arrear No. 120 or 1909. 
August 16, 1910. 
Present:—Sir N. G Chandavarkar, KT., Judge, 
and Mr. Justice Heaton. 

Tan TALUKDARI SETTLEMENT 
OFFICER— DEFENDANT—AÅPPELLANT 
versus 

UMASHANKAR NARSIRAM PANDYA 

— PLAINTIFF — RESPONDENT. 

Land Revenue Code (Bom. Act V of IST9), s. 79 A 
—Collector—Summary jurisdiction dées not exclude 
jurisdiction of Civil Court—Wrongful possession— 
Possession under decree of Owil Court—Not wrongful. 

. The power conferred on the Collector by section 79A 
of the Land Revenno Code (Bombay Act V of 1879) 
as amended by the Gujarat Talukdari Act (Bombay 
Act VI of 1888), can be exercised only in cases of 
wrongful possession, and, though for the exercise of 
the power the Collector has to form his own opinion 
and decide whether in any particular case the posscs- 
sion is wrongful, there is no provision in either the 


Code (Act V of 1879) or the Act (VI of 1888) which - 


gives finality to the Collector’s order of eviction so as 
to exclude the jurisdiction of a Civil Court to decide 
that the pergon evicted by that order was in rightful 
occupation, 

When a man is put into possession by a competent 
Court, it is not open to the Collector to set at naught 
the decision of the Court, merely because section 
79 A empowers him to evict a person in wrongful 
possession. 

Possession obtained under the decree of a Civil 
Court is not wrongful, 


First Appeal from the decision of the Dis- 
_ trict Judge of Ahmedabad, in Suit No. 101 

of 1905. 

Mr. G. 5. Rao, Government Pleader, for the 
Appellant, 

Mr. L. A. Shah, for the Respondent. 

Judgment. 

Chandavarkar, J— Section 79A of the Land 
Revenue Code, as amended by Act VI of 
1828 (the Gajarat Talukdari Act), confers 
on the Collector the power to evict sum- 
marily any person who is’ found in “wrong- 
ful possession ” of a talukdarı land or estate. 
It isonly in cases of wrongful possession 
that the power can be exercised, and, though 
for the exercise of the power the Collector 
has toform his own opinion and decide whe- 
ther in any particular case the possession is 
wrongful, there is no provision in either the 
Land Revenue Code (Bom. Act V of 1879) 
_ or the Gujarat Talukdari Act (Bom. Act 

VI of 1888) which gives finality to the 
Collector’s order of eviction so as to exclude 
the jurisdiction of a Civil Court to decide 
that the person evicted by that order was 


in rightful occupation. In the present case 
the respondent was pub into possession by 
a competent Court of law after an adjudica- 
tion that as against the ¢talukdar he (the 
respondent) was entitled to the land in dis- 
pute, If that adjudication and the lawful 
possession had in consequence of it bound 
the talukdar as res judicata, it is not open to 
any authority, inthe absence of any express 
provision of law, to set aside the adjudication 
of a competent Court as a nullity and as not 
binding him, merely because section 79A 
empowers him to evict a person “in wrong- 
ful possession.” The possession here was 
not wrongful; and on that ground I am of opi- 
nion that the decree in appeal ought to be 
confirmed with costs. ' 

Heaton, J—Under cover of section 79A of 
the Land Revenue Code (Bom. Act V of 1879) 
the Talukdart Settlement Officer has assum- 
ed to himself the power to decide a point 
which had already been decided by a Court 
of competent jurisdiction; and further he 
has assumed to himself the power to decide 


„that what the Court had declared to be 


right was wrong. The precise point he 
decided was whether the talukJar or his 
vendor was entitled to possession of 
the particular Jand in suit. That was 
the identical point which had been decided 
by the Court. Section 79A of the Land Re- 
venue Code contemplates a reasonable ground 
for proceeding on the part of the Collector 
before he summarily evicts under the section. 
In this case there was not areasonable ground 
for proceeding. It is not reasonable, under 
our system of administering justice, for an 
executive officer to set at naught the decision 
of a competent Court and to act directly con- 
trary to it, ina matter solely affecting the 
rights of the parties whose dispute had been 
determined by the Court. I think that the 
Talukdari Settlement Officer was singularly 
ill-advised in acting as he didandI think 
that the injunction given by the Court below 
is perfectly correct and must be confirmed 
with costs. 
Decree confirmed. 
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LADHA EBRAHIM AND CO. V. ASSISTANT COLLECTOR, POONA. 


(s. c. 12 Bom. L. R. 839.) 
BOMBAY HIGH COURT. 
First Cryin Appr, No. 220 or 1908. 
July 22, 1910. 
Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
LADHA EBRAHIM AND Oo. —APPALLANT 


versus 
Tas ASSISTANT COLLECTOR, POONA 
— RESPONDENT. 


Land Asquisition Act (I of 1894),—Compensation for 
land of Maharki Watan —Order not decree —Heriditary 
Offices Act (ITE of 1874), s.10—Collector’s power subject 
to control by the High Court —Jurisdiction of Collector to 
issw2 certificate to set aside order wnder Land 
acquisition Act. : 


A piece of land, the subject of acquisition under the 
Land Acquisition Act (1894), was registered in the 
_Revenue Records as Maharki Watan. On reference 
to the Court under section 18 of the Act, it was 
decided that the owners of the buildings on the said 
land had acqnired it by adverse possession, and were, 
therefora, entitled to the compensation money allowed 
for it. 

The Collector, however, after the decision of the 
Court, forwarded to it a certificate purporting to be 
issued under section 10 of the Watan Act in order 
that the ‘order for the payment’ of the compensation 
might be set aside “in accordance with the provisions 
of sections 10 and 13” of Bombay Act IIT of 1874. The 
Court cancelled its former order directing the payment 
of compensation money for the lind to the owners of 
the buildings thereon. 


On appeal to the High Court: 

Held, (1) that the Collector, before issuing his certifi- 
cate under section 10 of the Watan Act, was called 
upon to make some inquiry, and, thus exercising a 
judicial function, was subject to control by the Righ 
Couri, should he make his authority a mere cloak for 
illegal and wholly unreasonable proceedings. 

Collector of Thana v. Bhasker Mahadeo,8 B. 264 
at p. 268, referred to. 

Nilkanth v. Collector 
referred to. 

(2) That the land, atthe date of its acquisition by 
Government, having become already the property of 
the owners of the buildings by adverse possession, 
there was no question of its passing into ownership 
to them by virtue of, or in execution of, a decree o 
order of the Court. > - - 

(8) That even if it could be said that there was any 
danger of the passing of the ownership by virtue or 
in execution of a decree or order in the Land Acquisi- 
tion Act proceedings, it could not be said that that 
resulé was arrived at without the sanction of Govern- 
ment who set the machinery of the Act in motion 
for the acquisition of the land. 

(4) An award under the Land Acquisition Act of 
1894, is not a decree or order capable of execution 
under the Civil Procedure Code and is, therefore, not 
within the purview of the section. 


First appeal from the decision of the Dis- 
trict Judge of Poona, in Reference No. 13 of 
1906, 


of Thana, 22 B. 802, 


Mr. Branson, with D. A. Khare, for the 
Appellant. 

Mr. G. S. Rao, Government 
the Respondents, 

Judgment.—In the year 1906 the 
Government of Bombay took action to acquire 
by the machinery of the Land Acquisition Act, 
1894, part of Survey No. 29 of Nisbat Manjre 
in the Poona Collectorate with the buildings 
thereon. 

The land, the subject of the acquisition, 
was registered in the Revenue Records as 
Maharki Vatan. It was in the occupation of 
Messrs. Ladha Ebrahim and Co., to whom the 
buildings erected upon it admittedly belong- 
ed. 

On the 19th of March, the Assistant Col- 
lector passed an award whereby ke awarded 
to Messrs. Ladha Ebrahim & Co., for the 
buildiags Rs. 10,777 and to the Mahars collec- 
tively, who claimed to be interested'as Watan- 


Pleader, for 


` dars, Rs. 4,508 forthe land. He directed 


that the latter sum should be credited in the 
Government Treasury in the names of the 
Mahar claimants and that the interast ac- 
cruing thereon should be paid to them by the 
Mamlatdar. There is nothing to indicate 
that this was under any arrangement come 
to with the Mahar claimants under cl. (4) of 
section 31 ofthe Land Acquisition Act but 
for the purposes of this judgment we will 
assume that these directions were not ultra 
vires. - 

The award was not accepted by Messrs 
Ladha Ebrahim & Co., and the Assistant 
Collector accordingly, as required by them, re- 
ferred the matter to the Court under section 
18 of the Act. 

The objections of Messrs. Ladha Ebrahim 
& Co., were both as to the amount of the com- 
pensation and the persons to whom it was 
payable. Under the latter head the objectors 
claimed the whole of thecompensation for the 
Maharki land on the ground that they had 
acquired it by adverse possession. This claim 
was decided in their favour by the award of 
the Court delivered on the 22nd of August 
1907. Messrs. Ladha Ebrahim & C>., thus 
became entitled as against the Mahar claim- 
ants to the compensation money Rs. 4,508. 
On the 23rd of November 1907, however, the 
Collector of Poona forwarded to the Court of 
the District Judge a certificate purporting to 
be issued under section 10 of the Watan Act 
in order that the ‘order for the payment’ of 
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the compensation amounting-to Rs. 4,598 to 
Messrs. Ladha Ebrahim & Co., might be set 
aside ‘in accordance with the provisions of 
sections 10 and 13’ of Bombay Act ILL of 
1874. The District Judge holding that the 
Court had no jurisdiction to decide whether 
property is Watan or not in-face of the Collec- 
tor’s certificate cancelled his former order 
directing the compensation money to be paid 
to Messrs. Ladha Ebrahim & Co. 

From this decision Messrs.’ Ladha Ebrahim 
& Co. appeal contending that the Collector’s 
certificate was issued without jurisdistion and 
is of no effect. 

Section 10 of the Watan Act of 1874 
empowers the Collector to issue a certificate 
when it appears to him that by virtue of or 
in execution of a decree or order any 
Watan property has passed or may pass 
without the sanction of Government into 
the ownership or beneficial possession of 
any stranger to the Watan. 

In considering whether the action of the 
Collector in the present case was within his 
powers various questions arise. 

Is there a decree or order in this case 
such as is contemplated by the section: if so 
has any property passed or can it conceivably 
pass by virtue or in execution of such decree 
or order: and if so has it passed or may 
it pass without the sanction of Government ? 

With regard to the first question we think 
the reasoning of the majority of the Court in 
Nilkanth v. Collector of Thana (1), sufficiently 
establishes that an award under the Land 
Acquisition Act of 1894 is not a decree or 
order capable of execution under the Civil 
Procedure Code and is, therefore, not within 
the purview of the section. As regards the 
second question the award of the Court 
which was the cause of the certificate made 
it quite clear that the Mahars’ property had 
baen acquired by Messrs. Lidha Ebrahim 
and Co., by adverse possession before the 
commencam2nt of the proceedings for the 
acquisition of the land by Government under 
the Land Acquisition Act. 

The Collector is called upon to make 
some inquiry before issuing his certificate 
“and thus exercising a juiicial function 
is subject to control by this Court, should 
he make his authority a mera cloak for 
illegal and wholly unreasonable proceedings.” 


(1) 22 B, 802, 


See Collector of Thanzv. Bhaskar Mahadeo 
(2). It could not appear to the Collector if 
he had perused the award of the Court 
which he wished to have set aside that 
Messrs. Ladha Ebrahim and Čo., were in 
ownership of the land ai the date of its 
acquisition by Government otherwise than 
by adverse possession. Even if it could be 
said that there was any danger of the passing 
of the ownership by virtue or in execution 
of a decree or order in the Land Acquisition 
proceedings it could not be said that that 
result was arrived at without the sanction 
of: Government who set the machinery 
of the Act in motion for the acquisition of 
the land. 

Moreover, it has been said by a Full 
Bench of this Court in Rachapa v. Amingowda 
(3), that it cannot be supposed that the 
“Bombay Legislature had any such purpose 
in its contemplation when enacting section 
10 of the Act as to take advantage of the 
‘errors of the Civil Courts by maintaining a 
possession obtained by their wrongful opera- 
tion or to interfere with the jurisdiction 
of the High Court to reverse and prevent 
the execution of erroneous decrees of Courts 
subordinate to it.” Yet if we allowed the 
Collector to intervene and say as in effect 
he does “I wish the award of the Assistant 
Collector to stand and that of the Court on 
the reference under section 18 to be set 
aside” we should be crediting the Legislature 
with such an intention. 

For these reasons we restore the award 
of the Court and direct the District Judge 
not to act on the certificate of the Collector. 

The Government must pay the costs of 
the appellant. 

Ladha Ebrahim and Co.’s Appeal No. 15 
of 1908, as to the amount of compensation, 


is dismissed with costs, 
(2) 8 B. 264 at p. 268. 
(3) 5 B. 233 ab p. 293. 


‘168 


JERVANDSS V. RANCHODLDAS. 


(s. c. 12 Bom. L. R. 844) 
BOMBAY HIGH COURT. 
Civit Appear No. 43 or 1909. 

August 5, 1910, 

Present;—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
JEBVANDAS DHANJI— APPELLANT 
versus 
RANCHODDAS CHATURBHAI— 


Respon pent. 

Civil Procedure Code (Ast F of 1908), s. 48—Appli- 
cation totransmit decree not an application for execu- 
tion—Transmission of decree by Baroda Court to the 
Bombay High Court—Application to attach property in 
Bombay not the subject of previous applications made 
to the Baroda Court barred as made after twelve years 
from the date of decree. 

The piaintiff had obtained a decrece in the Amreli 
Court in the Baroda State on the 17th July 1893. Te 
had presented certain applications for execntion to 
the Amreli Court, of which the second was presonted 
on the 10th July 1903. This application was for 
attachment of the defendant’s property in what- 
soever villages andat whatsoover places within the 
jurisdiction of the Amreli Court. The Court made 
‘the order of attachment on 25th July, 1905. Sub- 
sequently, however, on the application of the plaintiff 
the decree was transmitted for execution to the High 
Court of Bombay. On the attachment of tho do- 
fendant’s property in Bombay made on application 
by the plaintiff to the High Court, it was objected 
by the defendant that the application was barred 
under the provisions of section 48 vf the Civi) Pro- 
cedure Code, 1308: 

Held, thatthe plaintif’s application to the High 
Court, haviag been made in accordance with the 
provisions of Order XXT, Rule 11 of the Civil Pro- 
cedure Code, wasa substantive application with regard 
to the property in Bombay which was not the subject 
of any previous application, and was, therefore, barred 
by section 48 of the Code. 

Husein v. Saju Mahamad, 15 B. 28, distinguished. 

An order by a Court passing a decree for the 
transmission of the decree for execution to another 
Court is not an order for the execution of tha decree, 
nor is an application for the transmission an appli- 
cation for execution. 

Nilmony Singh Deo v. Biressur Banerjee, 16 C, Tdd; 
and Suja Hossein v. Monohwr Das, 22 Q. 921, 
referred to. 


Appeal against Original Suit No. 562 of 
1889.90 from the following Judgment of 

Macleod, J—This case appears to me to be 
covered by the decision in Husein Ahmed 
v. Sajw Mahamad (1). . The plaintiff 
in that case obtained a decree against 
one Haji Aji Hussein Mahomed in 
the Small Causes Court at Rangoon on 
3rd May 1883. The defendant having died, 
a notice was issued on 12th November 1886 
against his legal representative under 
- section 248 of the Civil Procedure Code, 


1882. No cause being shown the Rangoon 
(1) 15 B. 28, 
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Court on 2nd February 1887, declared that 
the deeree was revived and ordered that it 
should be executed. The decree was transfer- 
red for execution to the First Class Subordi- 
nate Judge’s Court at Surat, and a darkhast 
for execution was presented at Surat on the 
27th April 1887. . The defendant contended 
that the decree was time-barred. Sargent, 
C.J., in delivering the judgment of the appeal 
Court, held that the Judge to whom the 
decree was transmitted for execution could 
have had power to determine whether execu- 
tion was barred if no order for execution had 
been made by the Court transmitting the 
decree, and merely the decree and cartificate of 
non-satisfaction had been sent, but when sach 
order had been made by that Court, ib was 
binding on the parties until reversed on 
appeal. It seems difficult to distinguish 
that case from the present one. The order 
made by the Rangoon Court was made under 
section 249 of the Civil Procedure Code of 
1882, corresponding with Order XXI, Rule 
23 of the Civil Procedure Code of 
1908. The darkhast presented to the Surat 
Court was not treated as a fresh application, 
but as made under tha order of the Rangoon 
Court. This case would seem if anything 
considerably stronger as the Amreli Court 
has issued an order for execution to issue for 
attachment of the defendants’ movable 
property. 1 have been referred to the case 
of Nilmont Singh Deo v. Biressur Banerjee (2) 
as an authority for the proposition that the 
Court which passed the decree is only 
competent to transfer it for execution in the 
manner directed by section 224, Civil Pro- 
cedure Code, 1882, and that the application 
for execution should be made. to the Court 
which has jurisdiction to issue process. If that 
were correct I cannot see the object of the 
direction in Order KAT, Rule 6, that the Court 
sending a decree for executionshall senda copy 
of any order for the execution of the : decree. 
Bat in any event ‘in the case above cited the 
Appeal Court considered that the application 
made to the transmitting Court which was 
an application for certificate to enable the 
decree to be executed at Burdwan was 
not an application to execute the decree but 
an application to send the decree for 
execution. Therefore, no order for execation 
had been made by the Court passing the 
decree, and the saggestiog, that that Court 
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was not competent to make an order for exe- 
cution, if an application for execution had 
been made, appears to be obiter. The case of 
Husein v. Kaju Mahamed (1) is cited with 
approval in Lakshmishankar Devshankar v. 
Raghumal Girdharilal (3). i 

There can be no doubt that the Baroda 
Appeal Court have treated the darkhast of 
the 10th July 1901 as still alive. They ex- 
pressly state that if it had been presented on 
the 15th July 1906, there would have been 
ground to believe that the decree was barred, 
but they held that the decree was capable of 
execution when the application for transfer 
was made and it could only be capable of 
execntion because of this darkhast. It is true 
that the judgment proceeds to state that it 
will be for the Bombay High Court to con- 
sider whether the decree is capable of execu- 
tion or not according to the law of limitation 
in force there, but.apparently the Judge 
didnot have in their mind at the time 
the decision in Husein v. Saju Mahamad 
(1). Standing by itself the application for 
transfer would have been oub of time, it 
wab not so because of the durkhast of - the 
10th July 1905 and the order made 
thereon on the 25th July 1905. In my opinion, 
therefore, the application made to this Court 
was not a fresh application. 

The defendant No. 2 appealed. 

Mr. Jayakar, with Mr. Mulla, for the 
Appellant. ; 

Mr. Desai with Mr. Jardine (acting Advocate- 
General) and Mr. Jinnah, for the Respond- 
ent. 

Judgment.—tThis is an appeal from 
an order of Macleod, J., made in Chambers, 
dismissing an application by the 2nd defen- 
dant to quash certain execution proceedings 
which had been taken against him in the 
Bombay High Court. 

The plaintiff had obtained a decree in the 
Amreli Court in the Baroda State on the 
17th July 1893. He had presented c2rtain 
applications for execntion to the Amreli Court, 
of which the second was presented on the 
10th July 1905, within twelve years of the 
passing of the. decree. In that application 
he prayed as follows: — 


“I pray for recovery of the amonnt of 


Rs. 7,637-4-10 from the defendants in accord- 
ance with the claimeas shown in the applica- 


(3) 6 Bom. L, R. 661. 
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tion for execution. The same isas follows:— 
(1) Onaccount of some urgent cause and 
occasion the defendants ara now going to come 
specially to Okhamandal. Therefore, at 
that time as to whatever movable preperties 
I may point out for taking under attachment 
in whatsoever villages and at whatsoever 
places in Okhaniandal the same may be 
attached and sold by auction and the moneys 
derived therefrom! may be paid to me, (2) 
If the defendants’ movable property be 
insufficient to satisfy the moneys then yon 
would be pleased to cause the moneys to be 
recovered and given to me by enforcing for 
that purpose an order for imprisonment against 
the defendants. The defendants are abscond- 
ing to a foreign territory. They have now no 
property at all within the jurisdiction of thig 
Court. Therefore, simultaneously with enforce- 
ing execution as against movable property 
you will also compel them to appear before 
this Honourable Nyayadhishi Court.” 

On the 25th of July 1905, an order was 
made by the Amerli Court to the effect that— 

The darkhast (application for execution) 
after having been registered in the register 
book an order for execution should be issued 
forattaching the defendants’ movable pro- 
perty. The other prayer is for arrest and 
imprisonment of the defendant. As to that 
matter along with the order dealing with the 
case of non-satisfaction of moneys from 
movable property a notice should be issued 
against the defendants calling upon them to 
show cause why an order should not be issued 
for their arrest and imprisonment.” 

Upon that notice a subsequent order was 
made on the 30th July 1908 declining to 
issue execution against the defendants per- 
sonally. 

The plaintiff then applied to the Amreli 
Court for an order transmitting the decree 
for execution to the High Court of Bombay. 
That application was refused on the 17th 
October 1908. 

An appeal was preferred to the appellate 
Court sitting in Baroda, upon which an order 


“was made setting aside the order of refusal of 


the Amreli Court. 

The judgment of the Baroda Court is 
important. The Judges say: 

“We hold that when the decree was such 
as could be executed, the lower Court should 
not have objected to granting the appellant’s 
application. Had the darkhast of the appel. 
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lant been presented on the 15th July 1906 
instead of on the lath July 1905 after the 
date of the decree, then it could have been 
held that the decree was no longer such as 
could be executed. Such is not, however, 
thecase inthe present proceedings. Hence 
the appellant’s decree was not time-barred 
but was within time. We, therefore, decide 
that the application made by the appellant 
for a certificate for the execution of the decree 
in the Bombay High Court deserves to be 
granted, When the decree is sent to the 
Bombay High Court for execution, that 
Court will see whether the decree can be 
executed according to their law of limitation. 
But that point has not been considered here. 
Tt seems that the question is a difficult one. 
But according to our law the decree is such 
as can be executed.” 

In an earlier part of the judgment upon 
the question whether the lower Court was 
right in deciding that the application having 
been made after twelve years the decree 
became time-barred and could no longer be 
executed, the learned Judges hold that— 

“Properly speaking the application was 
not a darkhast but an application. What par- 
ticulars there ought to be in a darkhast for 
execution of adecree is stated in the Civil 
Procedure Code, section 228. As the said 
particulars are not stated in this application, 
the same does not become a darkhast. But it 
is an application made according to Civil Pro- 
cedure Code, section 217. Such an applica- 
tion for the transfer of a decree is a step-in- 
aid of the execution of the decree within the 
meaning of cl. 4, art. 179, Schedule II of Act 
XV of 1877. The British High Courts have 
held as above.” 

Mr. Justice Macleod having an incorrect 
translation of the plaintiff’s application for 
execution, dated the 1tth July 1905, was 
under the impression that the application was 
for attachment of “whatever movable pro- 
perty the defendants might have at Okha- 
mandal or any other plase whatever.” That, 
however, was not the application. The words 
were: ‘in whatsoever villages and at what- 
soever places in Okhamandal the same may 
be attached.” Okhamandal being within 
the jurisdiction of the Amreli Court, the 
application for execution was in order in so 
far as it related to movable property in 
Okhamandal. Mr. Justice Macleod being of 
opinion that there was an order for execution 
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based upon an application for execution of 
movable property of the defendants wher- 
ever situate held that he was bound by the 
order of the Amreli Court for execution 
against the movable property meautioned in 
the application of the 10th July 1905 and 
that, therefore, the attachment against the 
property of the defendant in the Mulji Jetha 
Market in Bombay, which was more par- 
ticularly specified in an application to the 
Prothonotary after the decree had been 
transmitted from Baroda to Bombay forexe- 
cution, was a good attachment. 

In coming to that conclusion he felt himself 
to be bound by the decision of this Court in 
Husein v. Saju Mahamad (1). That wasa 
case in which after decree had been ob- 
tained against a judgment-debtor in the 
Court of Small Causes at Rangoonin 1883 
and after the judgment-debtor who had 
been arrested in execution had died in 
gaol in December 1883, an application was 
made to the Rangoon Court in November 
1886, under section 248 of the Civil Procedure 
Code, for the execution of the decree against 
the judgment-debtor’s legal representative. 
The Rangoon Court in February 1887, order- 
ed that the decree should be executed and it 
was thereafter transferred for execution to the 
Court of the First Class Subordinate Judge 
at Surat, and a Darkhast for execution was 
presented in that Court on the 22nd April 
1887 against property in Surat. It was 
objected by the defendants on the record 
that the- decree was barred by limitation. 
The Subordinate Judge overruled the objec- 
tion and ordered execution to issue being of 
opinion that the plea of limitation could not 
then be raised. The District Judge, on the 
other hand, considered himself competent to 
enquire into the propriety of the order for 
execution made by the Rangoon Court in 
February 1387. It was, however, held by this 
Court on appeal that the District Judge had 
no power to determine whether the execution 
was barred in February 1887 or not, for an 
order for execution, though it may bə errone- 
ously made, is nevertheless valid unless 
reversed in appeal. 

In our opinion, the case of Husein v. Saju 
Mahamad (1) has no application here. The 
order for transmission by the Baroda Court 
is not an order for execution, {nor is the 
application for transmisston by the Baroda 
Court to the Bombay Court an application 
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for execution; and we are ofoyinion that the 
objection taken on behalf of the judgment- 
debtor that the present application against 
the property of the judgment-debtor in the 
Mulji Jetha Market in Bombay is barred by 
the provisions of section 48 of the Civil 
Procedure Code. That section provides that 
where an application to execute a decree, not 
being 2 decree granting an injunction, has 
been made, no order for the execution of the 
same decree shall be made upon any fresh 
application presented after the expiration of 
twelve years from the date of the decree sought 
to be executed. Here, we have an appli- 
cation made to the Prothonotary of this 
Court in Bombay after the transmission by 
the Baroda Court of the decree and that 
application is a substantive application with 
regard to the property in Bombay which 
was not the subject of any previous applica- 
tion. It isan application made in accordance 
with the provisions of Order XXI, Rule 11. 

There is ample authority for the proposi- 
tion that an order by a Court passing a dec- 
ree for the transmission of a decree for 
execution toanother Court is not an order 
for the execution of the decree, nor is an 
application for the transmission an applica- 
tion for execution: Ndlmoni Singh Deo v. 
Btressur Banerjee (2); Suja Hossein v. 
Monohur Das (4). The whole of the argument 
‘on behalf of the plaintiff upon this point 
has been devoted to the attempt to satisfy 
this Court that the order for transmission 
is an order for execution. It is, however, 
clear from the records of the Baroda Court 
itself that the application for transmission 
was treated as an application for transmis- 
sion and nothing more, and that the order, 
which was made for transmission, was not 
treated as an order for execution but as an 
order for transmission re the execution of the 
plaintiff’s decree. 


Here, therefore, we are concerned with a 
fresh application made more than twelve 
years after the date of the decree, and it is 
clear from the provisions of section 48 of 
the Civil Procedure Code that it cannot be 
entertained. f 


We, therefore, reverse the decision of the 
lower Court, and make the defendant's 
summons absolute with costs throughout. 

The amount wéthdrawn must be refunded. 


(4) 22 0. 931. 
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The order for costs will include poundag: 
expenses. 
Decre reversed. 
Attorneys for the Appellant: Messrs. Malet, 
Hiralal, Mody and Ranchoddas. 
Attorneys for the Respondent: 
Dikshit, Dhanjisha azd Soondardas, 


Messrs. 





(s. c. 12 Bom. L. R. 852.) 
BOMBAY HIGH COURT. 
First Civit Arrear No. 19 or 1910. 
August 18, 1910. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
PURSHOTUMDAS RAMGOPAL— 
APPELLANT 
versus 
RAMGOPAL HIRALAL—Responpent. 

Civil Procedure Code (Act V of 1908), Sch. II, R. 11 
—Arbitration Act (IX of 1899), s. 10—Arbitration 
—No award given—Difference of opinion between 
arbitrators—Arbitrators stating special case for opinion 
of Court —Appeal from the Court's order—Reference with 
the intervention of Court—Inapplicability of the Arbit- 
ration Act. 

The parties to a suit agreed to refer the matter in 
dispute to arbitration, and a Consent Judge’s order was 
obtained. They further agreed to refer to the same 
arbitrators their disputes regarding properties which 
did not form the subject of the suit. The agreements 
provided that in the case of disagreement between 
the two arbitrators appointed, the matter in 
difference was to be referred toan umpire. The 
arbitrators differed, and without referring their 
differences to an umpire, stated a special case for the 
opinion of the Court on the points of difference 
between them. The case was decided by the Chamber 
Judge. On appeal against the decision: 

Heid, that it was not a case which fell under Rule 11 
of the Second Schedule of the Civil Procedure Code. 
There was no award which could be adopted by the 
mere expression of its opinion, and the case could 
only bea statement of questions of law for the opinion 
of the Court. The case fell under section 10 of the 
Indian Arbitration Act in so far as it related to the 
agreement which was not the subject of the Court’s 
order, and, therefore, no appeal lay. 

Where there is a reference with the intervention 
of a Court of justice, the provisions of the Indian 
Arbitration Act do not apply and the powers of the 
arbitrators are governed by the Second Schedule of the 
Civil Procedure Code . 


Appeal against Suit No. 7&1 of 1908 from 
the following Judgment of 

Macleod, J.—The arbitrators having differed 
have stated a special case for the opinion of 
the Court on the following points: — 

(1) Whether before partitioning the joint 
family properties a reasonable sum should be 
set apart for the marriage expenses of the 
third defendant, 
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(2) Whether before partitioning the joint 
family properties a reasonable sam should bə 
seb apart for the maintenance and marriage 
and ‘Moklava’ expenses of Raini, or in the 
alternative, a reasonable sum presented to 
her which may be appropriated for her 
marriage and ‘Motlava’ expenses. The first 
questionis covered by the decision of Scott, J., 
in Jairam Nathu v. Nathu Shamji (1), and 
must be answered in the affirmative. It was 
also contended in that case that if provision 
was to be madefor the marriage expenses of 
the plaintiff’s unmarried brother, provision 
should aleo be made for the expenses of 
the plaintiff's son and daughter but this 
was disallowed as regards the son because 
nephews are excluded in a partition between 
brothers and as regards the daughter because 
in the Mitakshara it is stated that the 
marriage expenses of sisters must be pro- 
vided for in a partition batween, brothers but 
no mention is made of nieces. It would seem, 
therefore, that in a partition between brothers 
and their father the marriage expenses of the 
sister should be provided out of the joint 
- estate. Mayne says: “Having ascertained 
what property there is to divide, the next 
step is to ascertain its amount, For this 
purpose it is necessary first to deduct all 
claims against the-united family for debt due 
by it or for charges on account of main- 
tenance, marriage or family ceremonies which 
it would have to provide for, if it remain 
united.” (section 470). It is suggested 
that this passage does not refer to a partition 
between a father and his sons, but in the case 
above cited, Scott, J., considered that it did 
“refer to such a partition. Therefore, I answer 
the second question as follows:—A reason- 
able sum should be presented to Ratni to be 
appropriated to her marriage and ‘Moklava’ 
expenses. 


An objection might have been made to the 
Court answering the questions in favour of 
Ratni on the ground that she was not a party 
to the suit. But no such objection was made 
before me, and if necessary any such objec- 
tion can be met by adding her asa party to 
the suit. 

The plaintiff appealed. 

Mr. Jayakar with Mr. Selalvad, for the 
Appellant. 

Mr. Desar, for Respondent No. 1. 

(1) 8 Bom, L. R, 632, 


Me. Biandir’ir, for Raspondsabs Nos. 2 
and 3. 

Judgment.—tThe question arises in 
this case at the outset whesher any appeal 
will lie. 

The appeal is preferred against an opinion 
expressed by the learned Chamber Judge 
upon a special case stated to him, purporting 
to be stated in the matter of an arbitration 
between the plaintiff and the defendants in 
Suit No. 781 of 1908, pursuant to a Consent 
Judge’s Order of the 16th July 1909 and in 
the matter of the Indian Arbitration Act, 
1899, and an arbitration between Purshotum- 
das Ramgopal and Ramgopal Hiralal, 
Badrinarayan Ramgopal and Keshavdeo 
Ramgopal, pursuant to an agreement between 
them dated the 9th July 1909. The parties 
to this last-named agreement are the parties 
to Suit No. 781. 4 

The special case states that the suit was 
instituted for partition of the properties other 
than the immovable properties situate out- 
side the jurisdiction of the Court belonging 
to the joint family consisting of the plaintiff 
and the defendants. 
1909, two agreements were entered into be- 
tween the parties. 


Clause 3 of the special case states: — 

‘By the first agreement the parties agreed 
inter alia to refer to the award, determination 
and final arbitration of Messrs. Tribhu- 
wandas Narotamdas Malvi and Merwanji 
Kaikhusro Alpaiwalla, Attorneys of this 
Honorable Court, to ascertain and detar- 
mine the movable properties and assets 
specified in.the said agreement belonging to 
the said joint family in which the said arbitra- 
tors might hold the said Purshotum Ramgopal 
entitled to the reliefs claim in the above suit 
and to effect a partition of the said properties 
between the parties onthe footing that each 
of them was entitlel to an equal one-fourth 
share therein.” 


Clause 4 says:— 

“By the second agreement the parties 
agreed to refer to the award, determination 
and final arbitration of the said Messrs. 
Tribhuwandas Narotamdas Malyi and Mer- 
wanji Kaikhusro Alpaiwalla to ascertain the 
properties other than those that may be held 
by the said arbitrators to be covered by the 
aforesaid suit and to take ifecessary accounts 
in respect thereof, and to effect a partition 


On the 9th of July 
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thereof between the parties on the footing 


——— gforesaid.” 


~-~.. Clause 5 states: — 


“By a Consent Judge’s Order dated the 
16th July 1909 made in the said suit, the said 
first agreement of reference was declared to 
be for the benefit of the third defendant and 
sanctioned, and it was ordered that the 
matters mentioned in the said agreement of 
reference be referred to the arbitration of the 
said arbitrators. 

Then the case proceeds to state certain ques- 
tions which have arisen as to whether moneys 


should be set apart for the marriage expen-. 


ses of certain male and female members of 
the family and for the maintenance of a girl 
named Ratni. Clauses 12, 13 and 14 are 
as follows: 

“12. The arbitrator Tribhuwandas Naro- 
tamdas Malvi awards that no sum should be set 
apart for the expenses of marriage of Keshav- 
deo, or for the expenses of marriage and 

' 'Moklara’ and maintenance of Ratni; nor, in 
the alternative, any sum presented to her 
which may be appropriated for her marriage 
expenses. . 

“13. The arbitrator Merwanji Kaikhusro 
awards that- a reasonable sum should be 
set apart for expenses of marriage of Keshav- 
deo and for the expenses of marriage, 
* Moklava’ and maintenance of Ratni; or, 
in the alternative, a reasonablesum may 
be presented tó her out of the joint family 
property which may be appropriated for her 
marriage expenses. 

“14, The questions of law for the opinion 
of the Court are whether before partitioning 
the said joint family properties a “reasonable 
sum should ba seb apart by the arbitrators 
out of the said properties: 

“ (1) To provide forthe marriage ex- 
penses of the third defendant Keshavdeo, 
the unmarried son of Ramgopa! Hiralal, the 
first defendant, and 6; 

“(2) To provide for the maintenance, 
marriage and ‘Moklava’ expenses of Bai 
Ratni, the unmarried daughter of the first 
defendant. 

‘ (3) Or, in the alternative, a reasonable 
sum may be presented to her which may 
be appropriated for her marriage and, 
‘Moklava’ expenses.” 

It was necessary to provide for the reference 
to the arbitrators*by the two agreements *be- 
cause owing to want of jurisdiction all the 
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questions between the parties could not he 
raised in the suit in which the Consent Order 
was made. 

S Now, where there isa reference with the 
intervention‘ of a Court of justice, the pro- 
visions of the Indian Arbitration Act do not 
apply, and the powers of the arbitrators are 
governed by the second Schedule of the 
Civil Procedure Code. (See the preamble 
to the Indian Arbitration Act and sec- 
tion 89 of the Civil Procedure Codc). 
Therefore, with regard to the arbitration so 
far as it affects the subject of the suit, the 
arbitrators coula only take the opinion 
of the Court under Rule 11 of Schedule IT 
of the Civil Procedure Code, which provides 
that upon any reference by an order of the 
Court, the arbitrator or umpire may, with 
the leave of the Court, state the award as to 
the whole or any part thereof in the form 
of a special case for the opinion of the Court, 

and the Court shall deliver its opinion thereon 
and shallorder such opinion tobe added to 
and form part of the award. With regard 
to the other agreement of the 9th of July the 
provisions of the Indian Arbitration Actapply. 

The only section of that Act, which gives 
the arbitrators power to take the opinion 
of the Court, is section10 (b), which pro- 
vides that they shall have power to state a 
special case for the opinion of the Court on 
any question of law involved. 

It is conceded that if the arbitrators are 
merely stating a case for the opinionof the 
Court before they have made an award no ap- 
peal lies, as has been decided, in England 
with reference to section 19 of the Indian 
Arbitration Act of 1889, in In re Knight and 
Tabernacle Permanent Building Society larbi- 
tration) (1)and In re Holland Steamship Com- 
pany and Bristol Steam Navigation Company 
(2). It is, however, contended that this 
special case is an award in the form of a 
special case which the arbitrators were com- 
petent to submit either under Rule 11 of the 
second Schedule of the Civil Procedure Code 
or section10 of the Indian Arbitration 
Act, and that an appeal is expressly pro. 


_vided for by section 104 of the Civil Pro. 


cedure Code. 
With reference to the scope of section 10 
(b) of the Indian Arbitration Act, it is 
(1) (1892) 2 Q. B. 613; 62 L. J. Q. B. 33; “in 67 


67 L. T. 403; 41 W. R. 35; 57 J. P. 229. 
(2) (1906) 95 L. T. 769; 23 T. L. R. 59. 
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material to note that in the English Arbi- 
tration Act, upon which the Indian Arbi- 
tration Act was based, there are two sec- 
tions providing for references to the 
Court by arbitrators, namely, section 7 (b), 
which permits the arbitrators to state an 
award as t> the whole or part thereof in the 
form of the special case for the opinion of 
the Court, and section 19, which permits 
them to state, in the form of a special case 
for the opinion of the Court, any question of 
law arising in the course of the reference. 
It appears to us that the legislature in fram- 
ing section 10 (b) of the Indian Arbitration 
Act has deliberately followed the wording 
of section 19 of the English Act and in 
framing Rule 11 of the 2nd Schedule of the 
Civil Procedure Code has followed the word- 
ing of section 7 (b) of the Jinglish Act. 

According tothe decisions of the Court 
of Appeal in England in In re Knight and 
Tabernacle Permanent Building Society (i) 
and In re Kirkleatham Local Board and 
Steckton and Middlesborough Water Board (3), 
an appeal lies from the opinion of the Court 
expressed upon an award stated in the form 
of aspecial case, and that is provided for by 
section 104 of the Civil Procedure Code. 

It has, therefore, been necessary for coun- 
sel on behalf of the appellant to argue that 
the special case with which we are concern- 
edis anaward stated in the form of a 
special case. This argument is only material 
with reference to the arbitration proceeding 
under the Consent Judge’s Order of the 16th 
of July. The agreement which was adopt- 
ed by that order provides that “the arbi- 
trators are authorised from time to time to 
make an interim award or awards or make 
or direct partial distribution or distributions of 
the said property and in case the said arbi- 
trators shall, by reason of disagreement or 
any other cause, fail to make an award or 
determine any matter or matters hereby 
referred to them, the matter or matters 
as to which there shall be such failure 
be and they are hereby referred to the 
umpirage and decision of such person as 
the said arbitrators shall before entering 
upon this-reference appoint to act as umpire 
who shall likewise have authority to make 
an interim award or awards.” The agree- 
ment, therefore, provides that in the case of 

(8) (1893) 1 Q. B. 375; 4 R. 194; 67 L. T, 811 57; 
J. P. 421; 62 L. J. Q. B. 180. 


disagreement between the arbitrators which 
prevents them from making an award such 
as is contemplated in the agreement, the 
matter in difference is to be referred to an 
umpire who shall make the award. 

Now, the special case discloses a difference 
of opinion between the arbitrators, and there 
has been no reference to any umpire; and 
we are unable to hold that the mere use 
(in our opinion, a mistaken use) of the word 

award ” in clauses 12 and 13 of the special 
case, converts a reference to the Court for 
its opinion upon a difference between arbi- 
trators intoan award in the form of a spe- 
cial case. The special case is in no sense 
anaward. The award would have to provide, 
if any provision is in law necessary for the 
expenses of the marriage of Keshaydeo or of 
Ratni, what sum should ba set aside; but 
no sum is mentioned in the case as hav- 
ing been agreed upon between the arbit- 
rators as a reasonabl2 and propar sum. 
Again, the special cuss leaves it open to 
the Court to take a view which is not the 
view of either of the arbitrators upon the 
question submitted. ; 

There is, therefore, no award which can be 
adopted by the Court by the mere expres- 
sion of its opinion, and the case can only 
be, as itis expressed to be in clause 14, a 
statement of question of law for the opinion 
of the Court. , 

We, therefore, are of opinion that this is 
not a case which falls under Rule 11 of the 
second Schedule of the Civil Procedure 
Code; but that it falls under section 10 of 
the Indian Arbitration Act in so far as ib 
relates to the agreement which was not the 
subject of the Court’s order of the 16th 
July 1909: and that, therefore, no appeal 
lies. 

We dismiss the appeal with costs. 

Appeal dismissed. 


Attorneys for the Appellant: Messrs. Malvi, 
Hiralal, Mody and Ranchoddas. 

Attorneys for the Respondent: Messrs. Bick- 
nell, Merwanji and Romer. 
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MADRAS HIGH COURT, 
CIVIL APPEAL No. 81 or 1906. 
September 5, 1910. 
Present :—Mr. Justice Wallis and 
Mr. Justice Krishnaswami Aiyar. 
VIBUDAPRIYA THIRTHASW AMI AND 
OTHERS—APPELLANTS 
VETSUS 
ESOOF SAHIB AND OTHERS— RESPONDENTS. 


Highway—Public user—Dedication— Unrestricted 
dedication, presumption as to—Burden. of proof—Rival 
religious sects—Marching in procession with music on 
a highway—Hindu temple—Dedication by trustees, pre- 
sumption of. 

Dedication must be presumed from the user by the 
public of a thoroughfare asa highway, whoever was 
the owner of the soil at the time of dedication. 

Reg. v. Fast Mark, 75 R.R. 653; 11.Q. B. 877; 17 L. 
J. Q. B. 177; 12 Jur. 322 and Turner v. Walsh, 6 App. 
Cas. 686; 50 L. J. P. O. 55; 45 L. T. 50, referred to, 

The rule of English Common Law that dedication 
of a highway arises by the fact of the private owner- 
ship of the soil does not apply to India. 

Where a Hindu temple stood on such highway 
there is no presumption that the dedication was 
by the trustees of the temple any more than that 
the common owner ofthe site of the temple and 
of the road founded the templeand gave it the site and 
dedicated the highway to the public. 

Where there has been a general user by the 
public, a dedication without reservation would be 
presumed, if that was possible, and the burden of 
proving the reservation will lie on the party con- 
tending for it. 

Ballard v. Dyson, 9 R. R. 770; 1 Taunt 279; Poole v. 
Huskinson, 63 R. R. 782; 11 M. and W. '827 and 
Marguiss of Stafford v. Coyney, 7 B. & C. 257; 5 L.J. 
(o.s.) K. B. 285; 31 R. R. 186; Reg. v. Pratt, 99 R. 
R. 792; 4 E, & B. 860; 3 0. L. R. 686; 24 L.J-M.O. 113; 
1 Jar.(w.8.)681; 1 Dear C.C. 502; 3 W. R. 872; 25 L. T. 
(0. s.) 65; Harrison v. Duke of Rutland, (1893) 1Q. B. 
142; 62 L. J. Q. B. 117; 4 R. 155; 68 L. T. 35; 41 W. R. 
332; 57J.P. 278; Hickman v. Maisey, (1900), 1 Q.B. 755; 
69 L. J. Q. B. 511; 82 L. T. 321; 43 W. R, 885, re- 
ferred to. 

Though the properuse of a highway is for passing 
and re-passing and user for any other purpose may 
amount to a trespass, marching in procession with 
music is not an excessive use of a highway. 

Sadagopachariar v. Krishnamurti, 30 M. 185; 4 A L. 
J. 333; 11 C. W. N. 585; 5 C. L. J. 566; 17 M. L. J. 240; 
9 Bom. L. R. 663; 2 M. L. T. 204, referred to. 

Sadagopachariar v. Rama Row, 26 M. 376; Kan- 
dasawmy Mudali v. Subramanyya Mudali, 32 M. 478; 
6 Ind. Cas. 716 and Maunady Mudali v. Nallaya 
Govindan, 32 M. 527; 6 M. L, T. 285; 19 M. L. J. 467; 
4 Ind. Cas. 870, followed. 

Though property vested in trustees cannot be 
presumed to have been dedicated as a highway, 
where such dedication would be contrary to the 
purposes of the trust, a procession with music by 
Mahomedan inhabitants will not, in the absence 
of evidence, contravene the purposes of the trusts of a 
Hindu temple, even assuming that the dedication was 
by the trustees of the t&mple. 

Ren, v. Inhabitants of Leake, 39 R. R. 521 at p. 529; 
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5 Bar and Ad. 469; 2 N. and M. 588; Neaverson Vv, 
Peterborough Rural Council, (1902) 1 Ch. 657; 71 L. J. 
Ch. 378; 89 L. T. 788; 50 W. R. 549; 66 J. P. 404, re- 


ferred to. 

Appeal against the decree of the Subordi- 
nate Judge’s Court of South Canara, in Origi- 
nal Suit No. 44 of 1904. 

Mr. Sundara Azyar, for the Appellants. 

Mr. Narayana Rao, for the Respondents. 

Judgment. 

Krishnaswami Aiyar, J.—The plaintiffs are 
trustees of a Hindu temple. They have insti- 
tuted the action to restrain the defendants, 
who represent the Mahomedan inhabitants of 
Udipi, by means of a permanent injunction 
from marching in procession throagh the 
portions marked IIi a and IIIb, in the plan 
Exhibit W, W, W. The Subordinate Judge 
has given them a decree as prayed for as 
regards IIIb. The defendants made no claim 
to goin procession along IIIb, and as the 
respondentsin the appeal before us no attempt 
was made by them to object to that portion 
of the decree. As regards IIIa, the Subordi- 
nate Judge has restrained the defendants from 
going in procession with music and reciting 
prayers while religious worship is going on 
in the plaintiff’s temple. Mr. Sundara Aiyar, 
who argued the case for the plaintiffs who are 
the appellants before us, did not contest the 
right of the defendants to go in procession 
along IIIa. But he argued against their 
right to go in procession with music or re- 
peating prayers, at any time along Illa 
whether worship was or was not carried on 
in the Hindu temple. Mr. Narayana Rao for 
the respondents objected to the Subordinate 
Judge’s decree restricting their right to go 
with music and reciting their prayers to 
hours when there was no worship going on 
in the Hindu temple. The right to go in 
procession with music was the principal bone 
of contention before us. No serious effort 
was made to impugn the finding of the Sub- 
ordinate Judge that Illa belongs to the 
temple. We are not prepared to dissent from 
that finding. In addition to the evidence de- 
tailed by the Subordinate Judge, we may ad- 
vert to the fact disclosed by the plan and the 
evidence of the plaintiffs’ witnesses Nos. 2 
and 4 that there are traces of an old temple 
wall outside the limits of the streets in ques- 
tion and on three sides of it. 

Starting then from the position that the 
sub-soil of IIIa vests in the temple, the next 
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question is what rights the public have over 
the surface. Illa is a part of the big trunk 
road leading from Manglalore to Kliyasapur 
was the only road between those places till 
the coast road was opened less than forty 
years agn according to the plaintiff’s second 
witness. It is notin evidence when Illa 
was laid out. Its origin is lost in antiquity. 
The public has usedit as a thoroughfare 
from time immemorial. Dedication must be 
presumed from the user as a highway, who- 
ever was the owner of thesoil at the time of 
the dedication. Regina v. Hast Mark (1) and 
Turner v. Walsh (2) decide that the Crown 
isno exception. There is no evidence in this 
case of dedication by the trustee of the temple. 
The general primz facie presumption of law in 
England is that the free-hold of the road ad 
medium filum is inthe proprietors ofthe land on 
either side; see Haigh v. West (8) and London 
and North Western Railway v. West Minister 
Corporation (4) and that when the road was 
originally formed, the proprietors on either 
side each contributed a portion of his land for 
the purpose. Holmes v. Bellingham (5) and 
In re White's Charities, Charity Commissioners 
v. The Mayor of London (6). This rule is 
carried so far in England as to raise the 
presumption that the waste land on each 
side of the road is the property of the adjoin- 
ing owners. Steel v. Prickett (7) and Doldem 
Pring v. Pearsey(8). These presumptions are 
based upon the fact that property in land 
vests in private owners, Dedication, therc- 
fore, ofa highway under the Common Law 
arises by the fact of the private ownership of 
the soil. It may be open to question how far 
these principles have any application to 
India where itis not the accepted theory that 
the property in land for which patta is issued 
is in the grantee ofthe pattah from Govern- 
ment morethan in the Government itself. 
[See- however Mobaruck Shah v. Toofany (9) 
and Balliur Singh v. The Secretary of State 


for India in Council (10)]. In the case of 

(1) 75 R. R. 653; LL Q.B. 877; 17 L. J. Q. B. 177; 12 
Jur. 332. 

(2) 6 App. Cas. 636; 50 L. J. P. Œ. 55; 45 L. T. 50. 

(3) (1893) 2 Q. B. 19 at p. 29; 62 L. J. Q. B. 532; 
4 R. 396, 69 L. T. 365; 57 J. P. 358. 

(4) (1902) 1 Ch. 269; 71 L. J. Ch. 34. 

(5) 29 L. J. Ch. 130 at p. 134 ; 7 C. B. (x. s) 329; 6 
Jur. (x. s.) 534. 

(6) (1898)1 Ch. 659 at p. 666; 67 L. J. Ch. 430; 78 
L. T. 550; 46 W. R 479. 

(7) 20 R. R. 717; 2 Stark. 463. 

(9) 4 O. 208. 


(8) 7 Bon. B. 304. 
(LO) 22 A. 98, 
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waste lands at all events not included in a 
pattah in ryotwart tracts the property has 
unquestionably been treated as vesting in the 
Government. There is no reason to suppose 
that the. dedication of Lla was originally 
made by the trustees of the temple rather 


than that a common owner of the site of the ` 


temple and of the road founded the temple 
and gave it the site and dedicated the high- 
way tothe public. The argument of Mr. 
Sundara Aiyar assumed that the trustees of 
the temple must have dedicated the high- 
way. He then proceeded to contend that 
it was upon the defendants to show that the 
dedication was unrestricted v2z., withoutany re- 
servation, thatan unrestricted dedication ought 
not to be presumed as that would be contrary 
to the powers of trustees of a Hindu temple, 
who could not make a grant injurious to the 
interests of the temple and that if there was 
a dedication without reservation. it would 
ba invali as contravening the purposes of 
a Hindu religious foundation like the temple 
in question. Although the nature of the user 
is the only basis for determining the extent 
of the dedication, a general user inthe case 
of a public highway would throw the burden 
of proving the reservation upon the person 
contending for it. The law would not re- 
strict the public to the extent of proving the 
exact mode of user on which there was evi- 
dence, requiring the party pleading an un- 
restricted right to establish it. In Ballard v. 
Dyson (11), Chief Justice Mansfield, -distin- 
guishing between a public highway and a 
private way, observed that in general a public 
highway is open to cattle, though it may be 
so unfrequented that no one has seen an in- 
stance of their going there: but the pre- 
sumption would be for cattle as well as 
carriages. In the case of a private way, how- 
ever, he was of opinion that when there was 
no grant, usage alone indicated the extent. 
Although it seems to be the better opinion 
at the present day that there may be a 
partial dedication of a highway, limited as 
to the extent ofthe user though not to apart 
of the public [See Qlen on Highways pages 
38 and 39: Poole v. Huskinson (12) and the 
Marquis of Stafford v. Boyney (13)], there is 
no instance in which the public being entitled 


(11) 9 R. R. 770; 1 Taunt 279. 
(12) 63 R. R. 782; 11 M. & W. 827. 


(18) 7 B. & C. 257; 5 L. J, (0. s.) K. B, 285; 31 R. 


R. 186, 
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to use the highway at all times and men 
and cattle and carriages being entitled to pass 
aud re-pass, auy restriction was imposed on 
the manner of passing along the highway. 
Itis true a highway is for passing and re-pass- 
ing and it may amount to a trespass to use 
it for other purposes. See Regina v. Pratt 
(14); Harrison v. Duke of Rutland (15); Hick- 
man v. Maise (16).. Mr. Sundara Aiyar 
has not attempted to argue that march- 
ing in procession is an excessive use of a 
highway. Notwithstanding the observa- 
tion of Mr. Justice Bhashyam Aiyangar and 
Mr. Justice Subramania Iyer in. Sadagopa- 
chartar v. Krishnamurthi Rao (17), the 
matter has been finally set at rest by the 
judgment of the Privy Council, approving 
entirely the judgment of this Court in 
Sadagopachariar v. Rama Rao (18). And the 
two cases of Kandasami Mudali v. Subra- 
mania Mudah (19) and Mannadu Mudali v. 
Nallaya Govindan (20) are explicit upon the 
point, The presumption of the complete dedi- 
cation was affirmed in Mannadz Mudali v, 
Nuallaya Govindan (20) by Benson and San- 
karan Nair, JJ., when they said: “There is no 
evidence as to the origin of the user nor is 
there any evidence that the dedication was 
subjected to any conditions”. Dedication 


would be assumed if dedication was possible.. 


Farquhar v. Newbury Rural District Council 
(21). Where there has been a general user 
by the public, a dedication without reserva- 
tion would be presumed if thatwas possible. 
Mr, Sundara Aiyar’s contention that a dedica- 
tion cannot be presumed to have been made by 
the trustees of the Hindu temple has not 
been supported by references to the ceremo-- 
nial or ritualistic practices of Hindu temples. 

It has undoubtedly been held that property 
vested in trustees cannot be presumed to have 
been dedicated as a highway where such de- 
dication would be ‘contrary to the purposes 

(14) 99 R. R. 792; 4 E. & B. 860; 3 ©. L. R. 686; 24 
L. J. M. C. 113; 1 Jur. (x.s.) 681; 1 Dear. C. C. 502; 
3 W. R. 372; 25 L. T-fo. s.) 65. 

(15) (1893) 1 Q. B. 142; 62 L. J. Q. B. 117; 4 R. 155; 
68 L. T. 35; 41 W. R. 322; 57 J. P, 278. i 

(16) (1900) 1 Q. B. 755; 69 L. J. Q. B. 511; 82 L. 
T. 321; 48 W. R. 385. 

(17) 30 M. 185; 4 A. L. J. 333; 11 C. 
C. L. J. 566; 17 M. L. J. 
L. T. 204. 

(18) 26 M. 376. 

(19) 82 M. 478; 6 Ing Cas. 716. 

(20) 32 M. 527; 6 M. L. T. 285; 19 M. L. J. 467; 4 
Jnd. Cas. 870. 3 

(21) (1908) 2 Ch, 586; 72 J. P, 446 ; 25 1, L. B, 39, 


W. N. 585; 5 
240; 9 Bom. L. R. 663; 2 M. 
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of the trust, See Res. v. The Inhabitants of 
Leake (22) aud Neaverson v. Peterborough 
Rural Council (23) and Pratt on Highways 
page 23. But that is not sufficient to justify 
a conclusion of no dedication when the user 
as a highway for all purposes is established 
and objection is taken only to procession with 
music asopposed to the religious usages of 
the temple. Itis enough, however, to say that 
as no evidencs has been adduced in this case 
that the procession with music of the 
Mahomedan inhabitants would contravene 
the purposes of the trusts of the Hindu temple, 
there is no impediment to the presumption of 
a dedication by the trustees of the highway 
unrestricted as to the mode in which the pro- 
cession might be carried. But as pointed 
out already we are not obliged by 
any evidence in the case to. suppose that 
the highway was dedicated by the trustees of 
the temple. Ifit was not, no question of 
the legality of unreserved dedication cin 
possibly arise. It follows that the Sub- 
ordinate Judge was wrong in granting the 
injunction as regards III“. We must, there- 
fore, dismiss the appeal with costs and allow 
the memorandum of objections in part by dis- 
missing the suit as regards the injanction 
granted in respect of IIIa. But as the re- 
spondents have partially failed with reference 
to the memorandum of objections, we make no 
orderas to costs in regard to it. 

Wallis, J.—I agree, and will only add that, 
ifit were proved that an unrestricted de- 
dication by the trustees would be illegal 
which has not been proved here, then a pre- 
sumption in favour of arestricted dedication 
might arise as in Grand Junction Canal v. Petty 
(24); but before such a presumption could be 
raised, I think an illegality of the kind sug- 
gested would have to be very clearly proved. 

Appeal dismissed. 


(22) 39 R. R. 526;5 B. and Ad. 469; 2 N. & M. 583, 
(23) (1902) 1 Ch. 557 at p. 573; 71 L. J. Ch. 378; 
86 L. T. 738; 50 W. R. 549; 66 J. P. 404; 18 T. L. R. 
860. - 
(24) 21 Q. B. 273; 57 L. J. Q. B. 572; 59 L. T. 767; 
36 W. R. 795; 52 J. P. 692. 
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In re SOLAI NAICK. 


MADRAS HIGH COURT. 
FULL BENCH. 

CRIMINAL APPEAL No. 290 of 1910. 
October 4, 1910. 
Present:—Mr. Justice Abdur Rahim, 
Mr. Justice Krishnaswamy Aiyar and 
Mr. Justice Aiyling. 

In ve SOLAI NAICK AND OTHERS— 


APPELLANTS. 

Criminal Procedure Code (Act V of 1898), ss. 103 and 
166—Evidence Act (I of 1872), s. 91—Search list— 
Parol evidence of the contents of, whether admissible. 

The provisions of section 91 of the Evidence Act 
do not apply to the case ofa search list prepared 
under section 103 of the Criminal Procedure Code. 

When a search has been conducted under section 
103, Criminal Procedure Code, other evidence can be 
given regarding the things seized in the course of the 
search and regarding the places in which they were 
respectively found, than the list which the law in 
the section directs to be drawn up containing these 
particulars, 

If the narrative of an extrinsic fact has been com- 
mitted to writing, it may be proved by parol evi- 
dence, even though such writing is required by law. 

Jivandas Keshavji v. Framji Nanabhai,7 Bom. H. 
C. R. 45 at p. 63, referred to. 

Appeal against the sentence of the Court 
of Sessions Judge of Tinnevelly Division, in 
Case No. 45 of the Calendar for 1910.! 

ORDER OF REFERENCK TO A FULL 


BENCH. 


In this case a search was made by an 
officer in charge of a police station in a place 
not within the limits of his police station 
and evidence was given of this search. It is 
contended that under section 166, Criminal 
Procedure Code, the officer had no power to 
make this search himself, that the search list 
drawn up is, therefore, not evidence, and 
that no evidence can be given of the search. 
If when a search is conducted, the search list 
drawn up as directed in section 103 (2), 
Criminal Procedure Code, is the only evi- 
dence that can be tendered as to the facts, 


which such a document should contain accord- , 


ing to section, then the contention must ap- 
parently prevail by reason of the provi- 
sions of section 91 of the Evidence Act. 
But on this point there is a conflict of rulings. 
Thus in the case of Abdul Kadar v. Queen- 
Empress (1), it was held that a search list 
prepared under section 103, Criminal Pro- 
cedure Code, is the proper and only evidence 
admissible of the facts which ought to be 
contained in the search list. On the other 


hand, in the case of the Public Prosecutor v. 
(1) 2 Weir's Cr. R. 515, 
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Sarabu Chinnaya (2), it was held that a 
search list is not evidence of the facts stated 
therein for the purpose of section 91 of the 
Evidence Act and that oral evidence was ad- 
missible. Again in In re EBlamethan (8), 
a Bench of this Court refused to follow 
the earlier of the above cases and fol- 
lowed the later case. As the matter is 
one of great importance and continually 
arising, we think it should be definitely de- 
cided. We, therefore, refer to a Full Bench 
the question whether when a search has been 
conducted under section 103, Criminal Pro- 
cedure Code, any evidence can be given re- 
garding the things seized in the course of 
the search and regarding the places in which’ 
they wererespectively found other than the 
list which the law in thesection directs to 
be drawn up containirg these particulars. 

Mr. M. D. Devadoss, for the Appellants. 

The Public Prosecutor, Contra. 

Opinion.—We answer the question re- 
ferred to us in the affirmative. Section 91 of 
the Evidence Act lays down “when the terms 
of a contract, or of a grant or of any other 
disposition of property, have been reduced to 
the form of a document, and in all cases in 
which any matter is required by law to be 
reduced to the form of a document, no evi- 
dence shall be given in proof of the terms of 
such contract, grant, or other disposition of 
property, or of such matter, except the docu- 
ment itself or secondary evidence of its con- 
tents in cases in which secondary evidence is 
admissible under the provisions hereinbefore 
contained.” 

In our opinion, the words ‘any matter re- 
quired by law to be reduced to the form of 
a document’ could not have been intended by 
the legislature to apply to mere observations 
of physical facts which under the ordinary 
law have to be proved by testimony in Court. 
All the instances in which this section has 
been applied are cases in which the matter 
required to be reduced to the form of a docu- 
ment consisted of spoken words or other ex- 
pressions of the human will. We do not, 
however, express any positive opinion that 
the application of the words is to be cən- 
fined to such cases, but we are quite clear 
that, as laid down in Jivandas Keshavji v. 
Framji Nanabhai (4), if the narrative of an 

(2) 2 Weir's Cr. R. 776. ° 

(3) 7 M. L. T. 362; 5 Ind. 433, 

(4) T B. H. O, R. 45 at p. 03. 
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extrinsic fact asin this case has baen com- 
mitted to writing, it may be proved by parol 
evidence and this would be so even though 
such writing is required by law. We need 
hardly point out that if the provisions of 
section 91 were to apply to the case of a 
search list prepared under section 103, Cri- 
minal Procedure Code, the results would be 
startling and there would be grave risks of 
miscarriage of justice in many trials in cri- 
minal caes. 


(s. c.12 Bom. L. R. 860.) 
BOMBAY HIGH COURT. 

August 6, 1910. 
-Sir Basil Scott, Kr., Chief Justice. 
. K. GAJJAR—PETITIONER 

versus 
LA /LUBHAI DHARMCHAND— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0, XXI, R. 29 
-Stay of execution—Arbitration Act (IX of 1899), s. 18 
—Award—Not a decree but enforceable as decree. 

An award made under the provisions of the Indian 
` Arbitration Act (IX of 1899), although enforceable as 
if it were a decree (section 18), isnothing more than 
an award, and the execution of it cannot be stayed 
under Order XXT, Rule 29 of the Civil Procedure 
Code (Act V of 1908), 

Mr. Jardine, acting Advocate General, for 
the Petitioner. 

Mr. F. 8. Laiyarkhan, for the Respondent. 1 
~~ludgment.—on the lst of August 

1910, a su ; obtained from the 
Sitting Judge in Chambers headed: “fn the 
matter of the Arbitration between Professor 
Tribhuwandas Kalliandas Gajjar and the 
firm of Messrs. Jivanchand Lallubhai & Co., 
and in matter of the Indian Arbitra- 
tion Act IX of 1899 —Professor 
Tribhuwandas Kalliandas Gajjar—Petitioner; 
and Lallubhai Dharamchand and the other 
partners in Jivanchand Lallubhai & Co. 
—Respondents,” calling on the apbove- 
named petitioner to appear and show cause, 
ifany, he hath why the execution of the 
award, dated the 19th January 1910, should 
not be stayed until the final disposal of Suit 
No. 850 of 1909. 


Present: 





The award of the 19th January 1910, was - 


an award made underethe provisions of the 
Indian Arbitration Act IX of 1899, whereby 
the firm of Jivanchand Lallubhai & Co. were 
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directed to pay to Tribhuwandas K. Gajjar 
the sum of Rs. 2,15;090, Rs. 1;00,090 being 
payable at once and Rs. 10,000 every sub- 
sequent month. At the time of the sum- 
mons there still remained payable by monthly 
instalments asum of Rs. 65,000. Up to 
that time no steps had been taken to obtain 
the assistance of the Court in securing the 
payment of the amount of the award, but 
under the provisions of the Indian Arbitration 
Act the petitioner would be entitled to 
enforce the award as if it were a decree of 
the Court. | 

On the strength of that provision in section 
15 of the Indian Arbitration Act, the parties 
against whom the award has been made 
contend that this Court, under Order XXI, 
Rule 29, of the Civil Procedure Code, should 
stay the execution of the award until the 
disposal of Suit No. 850 of 1909. That isa 
suit filed by Gulabchand Munalal against 
Kasturchand Daya, the firm of Jivan- 
chand Lallubhai & Co., the present respond- 
ents, and the petitioner T. K. Gajjar, for the 
winding up of a partnership, in which, it is 
said, the petitioner was entitled to ashare of 
profits, although not liab.e for losses, and is 
liable to the partnership for monies withdrawn 
to the extent of Rs. 40,000. 

Now, such an order for stay can only 
be made by the Court, if there isa suit pend- 
ing on the part of a person against whom a 
decree has been passed, against the holder of 
a decree of the Court. It appears to me 
that the petitioner is not a holder of a decree 
of the Court, nor arethe firm of Jivanchand 
Dullubhai & Co. persons against whom a 
decree has been passed; for the award, to 
which the applicants seek to give the force of 
a decree, is- nothing more than an award, 
although it is enforcaable as if it were a 
decree. Inthe words of Fletcher Moulton, 
L. J., used with reference to section 12 of the 
English Arbitration Act of 1889, that section 
“gives no power to turn such an award into 
a judgment. It gives to the award the 
same status as a judgment for the purpose of 
enforcement, but it leaves it what it was 
before, viz.,an award.” See Inre a Bankruptey 
Notice (1). 

The application is, therefore, in my opinion, 
misconceived, and it is unnecessary to dis- 
cuss the further question which might arise 

(1) (1907) 1 K. B. 478; 76 L. J. K. B. 171; 96 L.T, 
131; 14 Manson 1; 23 T. L. R. 214. 
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as to whether Suit No. 850 by Gulab Chand 
Muna Lalis such a suit as is within the 
contemplation of Order XXI, Rule 29, of 
the Civil Procedure Code, even if we assume 
that the award is a decree within the mean- 
ing of that rule. : 

J, therefore, discharge the summons with 
costs, . 

Counsel certified. 

By consent: petitioner to withdraw the sum 
of Rs. 10,000 lodged in Court by the respond- 
ents in satisfaction pro tanto of the instalment 
cr instalments due under the award. 

Summons discharged. 


Attorneys for Petitioner: Messrs. Bicknell, 
Merwangz and Romer. 
Attorneys for Opponents: 


Dayabhai § Co. 


Messrs. Tyabji, 





(s. c. 12 Bom. L. R. 863.) 

LOMBAY HIGH COURT. 
ORIGINAL Crvit Suit No. 207 or 1910. 
July 22,1910. 

Present:—Mr. Justice Beaman. 
PESTONJI FRAMJI MISTRI—PLAINTIFE 
versus 
FRAMJI BEJANJI BILLIMORIA— 


: DEFENDANT. 

Succession Act (X of 1865), ss. 62, 164—Will— 
Construction— Clear and unambiguous terms— Ev- 
irunsic evidence. 

A Will provided: “My trustees shall give to my 
brother, Pestonji Framji Mistri, Rs. 1,500, namely, 
fifteen bundred, without interest and the yshall get 
him to vacate the place in my house which he now 
occupies”: 

Held, that on the face of them the words were 
quite clear and unambiguous both as to the property 
and the person, and therefore, it was uot permissible 
to initiate an inquiry into the facts, (1) that the testa- 
tor owed the legatce Rs. 1,500, (2) that that sum was 
not carrying interest, and (3) that in Heu of interest 

“the legatee was residing in the house referred to im 
the Will. 

The construction of Wills must be governed. by the 
terms of sections 62 and 1640f the Indian Succession 
Act. 

Where a testator has left no uncertainty as to the 
person to be benefited and the property by which the 
benefit is to’ be conferred, then the Courts are 
precluded from going outside the actual words used 
by the testator, and the effect ‘seems to have been 
given to this principle by the language of section 164 
of the Indian Succession Act. 


Original Civil Suit No. 207 of 1910. 
Me. Jinnah with Mr. Bahadurji, for the 
Plaintiff. 
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Mr. Kanga with Mr. Dastur, for the Defend- 


ant. 


Judgment.—wWhen this case came 
on for trial, the first questionraised was whe- 
ther the defendant was entitled to lay before 
the Court evidence of facts alleged to have 
been in the testator’s mind, and, therefore, 
necessary to be known to the Court beforeit ` 
could truly apply the language used by the . 
testator in the second clause of the Will. 
This was, of course, strenuously opposed by 
Mr. Jinnah for the plaintiff, who, like most 
counsel of experience, is always most insistent 
or. a legal technicality most ingenious, and I 
may say persuasive, in proportion as he feels 
that if this ground fails him his case is lost. 
Nevertheless, after giving the matter my most 
anxious consideration during the whole of his 
argument and the exhaustive and able reply 
to it by Mr. Kanga, I am still unable to free 
my mind from the logical compulsion of the . 
technicality upon which Mr. Jinnah has taken 
his stand. 


In this country the construction of Wills 
must be governed, I think, by the terms of 
section 62, and, for our particular purpose, 
section 164 of the Indian Succession Act. Sec- 
tion 164 appears to be advisedly worded so 
as to narrow the field of inquiry to which 
large extensions had been given in England. 
Did that section stand alone, then the argu- 
ment would have given rise to little difficulty. 
But the defendant has invoked the assistance 
of section 62 in his endeavour to escape the 
narrow limitations imposed by section 164. 
And the concluding words of section 62 might, 
no doubt, be thought to give effect to some- 
thing like the general principle upon which 
the English Courts have rarely hesitated to act. 
I own IJ find it for myself very hard to dissoci- 
atethose words from the words with which sec- 
tion opens. Those words, I think, must govern 
all that follows. So read, the section empowers 
Courts to availthemselves of extrinsicevidence 

for the purpose of determining questions as 
to what person or what property is denoted by 
any words used ina Will”, etc. Now, in the 
present case, it seems to me that if is only by 
an undue straining of language that it can 
fairly be said that any question arises as’ to 
determining either the person or property 
denoted in the disputed clause. Ingenuity 
might suggest that there really is some un- 
certainty about the property arising in this 


Vol. VIII] 


PESTONJL v. FRAMII, 


way, that if Rs. 1,500 given to the plaintiff 
were meant to be given in discharge of a debt 
and not in addition thereto, then without the 
assistauce of extrinsic evidence the Court 
reading the words of the Will simply as they 
stand might dispose of Rs. 3,000 instead of 
the testator’s money. So that to that extent— 
the difference between Rs. 1,500 and 
Rs. 3,0CO—thereis really an uncertainty about 
the property denoted in the disputed clause, 
to resolve which the section allows the Court 
to go into extrinsic evidence of all facts which 
might enable it to apply the testators’s lang- 
uage more correctly to the facts which were 
within his knowledge. That seems to me the 
only possible line of reasoning by which the 
defendant might hope to escape the rigidity 
of section 164, as wellas the distinctions in- 
sisted upon by some of the very greatest 
English Judges in dealing with cases of 
somewhat similar difficulty. 

Clause 2 of the Will rans in the following 
terms: “My trustees shall give to my 
‘brother, Pestonji Framji Mistry, Rs. 1,500, 
namely, fifteen hundred without interest and 
they shall get him to vacate the place in my 
house which he now occupies”, On the face 
of them, these words are quite clear and un- 
ambiguous both as to the property and the 
person and if we turn to the authorities upon 
which the learned counsel have relied, not- 
withstanding the great Judges, who were res- 
ponsible for the decisions in Charter y, Charter 
(1) and Harrison v. Higsm (2), afirming 
the well-known doctrine that where there is 
an ambiguity in the language used by the 
testator the Judge is entitled by the use of 
extrinsic evidence to put himself in the 
testator’s shoes or seat himself in the testator’s 
chair, I cannot see any way of distinguishing 
the facts with which Iam at present confront- 
ed from those which were incompromisingly 
dealt with by such high authorities as Lord 
Halsbury, L. C., Lord Davey and Rigby, L. J. 
in Higgins v. Dawson (3). In the other 
cases there can be no question that very great 
Judges—one of the very greatest indeed 
Earl Cairns—inclined somewhat liberally to 
the view that where there might be any form 
of ambiguity in the language the Courts 


might seek illumination from extrinsic 
“(1) (1874) I. R. 7 H. L. €64; 48 L. J. P. 73. 
(2) (1894) 1 Ch. 561; 63 L. J. Ch. 385; 70 L. T. 
868 


(3) (1902) A. O. Lat 
T. 763; 50 W. R. 337. 
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p- f0; 78 L. J. Ch. 132; 85 L. 
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evidence throwing any light upon the 
surrounding facts which then by inference 
would ba used as pointing to the testator’s 
intention. In the last case, however, a sharp 
line is drawn between the propriety—even 
the legality—of taking one step in the direc- 
tion of investigating intention. Their 
Lordships unanimously insisted, in language 
which is too plain to be mistaken or mis- 
understood, that where a testator has left no 
uncertainty as to the person to be benefited 
and the property by which the benefit is to 
be conferred, then the Courts are precluded 
from going outside the actual words used by 
the testator, and the effect of that principle 
seems to have been given by the language 
of section 164 of the Indian Succession Act. 
There it is laid down: “Where a debtor 
bequeaths a legacy to his creditor, and ib 
does not appear from the Will that the legacy 
is meant as a satisfaction of the debt,” ete. 
Plainly the important words are “and it does 
not appear from the Will,” words which 
confine the scope of the Court's interpreta- 
tion in the first instance to the language 
of the Will and that alone. 

In the present instance, clause 2 of the 
Will is certainly worded in an unusual way 
and therefrom suspicions or conjectures 
might well arise as to the testator’s intention. 

Casually read, the clause does not sound 
like an expression of the testator's desire 
to confer a legacy upon some chosen object of 
his bounty. There are the curious words 
“without interest,” and the immediately 
following sentence directing the executor 
to get the legatee to vacate the house. Now 
the whole force of Mr. Kanga’s argument lies 
in this, that the form of expression is so 
unusual as to necessitate a further enquiry 
where it is disputed that the words bear their 
natural meaning. IIe contends that even on 
the face of this clause it does appear from 
the Will that this was not an ordinary bequest, 
but was intended to be no more than the 
satisfaction of a debt and he proposes to lay 
before the Court conclusive evidence of three 
facts: (1) That the testator owed the legatee 
Rs. 1,500; (2) that that sum was not carrying 
interest; and (3) that in lieu of interest tho 
legatee was residing in the house referred to 
in that clause at a rent reduced in proportion 
to what would otherwise have been interest 
on Rs. 1,500. If those facts were shown, 
T do not doubt that almost any person would 





182 


PESTONJI V. FRAMJI, 


arrive at the conclusion, at which Mr. Kanga 
wishes the Court to arrive, that the clause 
read in the lightof the facts clearly means 
that the testator wished the debt to be dis- 
charged andthe creditor to be got rid of out 
of the house. And it is for that reason that 
Mr. Jinnah fought desperately against the 
introduction of any such extrinsic evidence 
whatever and has taken his stand upon the 
technicality that though the clause may be 
in an unusual form there is nothing really 
uncertain or ambiguous in it. And here 
again we may with advantage read the 
observations of Rigby, L. J. approved 
by Lord Davey in Higgins v. Dawson (3). 
Were I to accede to Mr. Kanga’s argument, 
which I confess, I greatly wish to do 
and have wished to do since the case 
opened, I cannot conceive for myself 
that I should be yielding to what is 
characterised by those learned Judges as an 
illegitimate bias, a pre-possession in favour 
of what I believe to be the testator’s inten- 
tion. And the ground-work of Mr. Kanga’s 
whole argument seems to me tobe cut away 
when we further apply the distinctions drawn 
by those learned Judges between what is 
right and what is wrong for a Judge 
to do in such circumstances. There is 
really no possibility of any ambiguity 
about the person to be benefited. The 
testator directs his trustees to give to 
the plaintiff, naming him, a definite sum 
of money. Neither can there be any ambigue 
ity about the property to be given. The pro- 
perty is Rs. 1,500. Nor can there be any 
real ambiguity about the words “without 
interest.” Whether they are superfluous or 
whether in some instances they might bear a 
meaning—a practical meaning I mean—in 
themselves, they are plain enough. As to the 
direction to get the legatee to vacate the 
house, that too is perfectly plain whether or 
not it is intended as a condition of the legacy. 

Now, the law laid down in Higgins v. 
Dauson (3) insists peremptorily on Judges 
refraining where the language of the Will 
presents no ambiguity from imagining 
ambiguity in its application to different sets 
of existing facts, and so initiating an inquiry 
into those fects. The test is perfectly simple. 
Had nothing been known of the debt of the 
plaintiff or had there been no dispute about 
this Will at all and had this clause been sub- 
mitted to anybody, whether a man in the 
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street or the most learned Judge, could it be 


said that either the one or the other would > 


have felt or entertained the very slightest 
doubt about its meaning? I feel, therefore, 
thatas a Judge I am bound to follow the law 
laid down for the guidance of Courts in cases 
of difficulty like this by the greatest Judges 
of the realm. 

I confess I come to this conclusion with 
the utmost reluctance, because it appears lo 
me that in this particular case at any rate 
the result will be doing not justice but 
injustice. I believe that there is no doubt 
in the mind of the plaintiff any more than 
in my own that if we were not trammelled by 
these legal technicalities, if I felt at liberty 
togo into the facts which Mr. Kanga says 
he is prepared to prove, and if those facts 
were proved, then neither I nor anyone else 
would hesitate to say that the intention of the 
testator was not to bestow a legacy but to 
discharge a debt. Nevertheless hard cases 
notoriously make bad law and my duty on the 
authorities and the words of the sections I 
have adverted to, which after all are framed, 
I presume, upon a wide survey of averages 
calculated to attain a maximum of justice, is 
to enforce the rule as I understand it, 

I must, therefore, I think, refuse to 
allow any extrinsic evidence to be gone 
into here. I must take the terms of the Will, 
terms which the testator himself chose to use, 
and give their plain meaning and natural 
effect to them. 

At this point, it is intimated to the 
Court that after the delivery of this 
interlocutory judgment, parties would pro- 
bably settle. 

As to the issue of estoppel Mr. Kanga 
felt unable to carry it any further and I think 
there is nothing in it. But upon this issue 
he putin certain letters intending to use 
them in support of his contention that the 
defendant could not have reasonably acted 
otherwise that he did, and, therefore, the 
plaintiff should bear his own costs. This 
leaves the question of costs alone open; and 
before delivering judgment upon it, as the 
Court was about to rise yesterday afternoon, 
l suggested to counsel on both sides that 
possibly they might come to some under- 
standing. 

This morning they have agreed upon 
terms; and there will, therefore, be a decree 
by consent for the plaintiff for Rs. 1,500; and 
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defendant to pay half the plaintiff's party and 
party costs. 


Attorneys for the,Plaintiff: Messrs. Nanu 
Hormusji & Oo. 
Attorneys for the Defendant: Messrs. 


Jehangir, Mehta and Shomji. 
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Present:—Mr. Justice Davar. 

R. DP. SETHNA—Phartire 
versus 
Tas NATIONAL BANK or INDIA— 


DEFENDANTS. 

Contract Act (IX of 1872), s. 178—Goods—Shares 

in Joint Stock Companies—Executor in possession of 
‘shares—Misappropriating the shares to his own use 
—Pledge—A pplicability of proviso to s. 178. 
_ One A died and left considerable property. 
Amongst the property were twenty shares of the 
Textile Manufacturing Company. By the 10th Clauso 
of his Will, he directed that the residue of his pro- 
perty should be used for dharmada directing his trus- 
tees to use the same in sucha way that his name 
should be perpetuated for ever. 

C, the sole surviving executor under the Will, after 
-obtaining possession of the share certificates, got them 
‘transferred to his name under the false pretence of 
having paid out moneys in connection with certain 
‘charities. He, then, pledged them with the defen- 
dants. © was subsequently ousted from the manage- 
ment of the estate and a Receiver was appointed by 
order of the High Court. The Receiver brought a 
suit against the defendants asking certain reliefs in 
connection with the said shares: 

Held, that shares in Joint Stock Companies are 
included within the meaning of the word “goods” as 
used in section 178 of the Indian Contract Act. 

C got the shares transferred to his own name 
with the intention of misappropriating the said 
shares to his own use and in doing so ho was 
clearly guilty of fraud towards his testator’s estate. 
But C. must be regarded as acting in this matter in 
two capacities. As the sole surviving executor under 
the Will of his testator, he was in juridical possession 
of the share certificates, but it could not be said with 
any sense of show or reason that in his capacity as 
pawnor he had obtained possession of the shares from 
the lawful owner and custodian, the executor, by 
means of fraud or offense Under these circumstances, 
the proviso to section 178 of the Indian Contract Act 
had no application to the transaction. 


Mr. Bahadurji, with Mr. Desai, for the 
Plaintiffs. 

Mr. Shortt, with Mr. Jardins (acting Advo- 
cate-General), for the Defendant. 

Judgment.—One Ambaram Moti- 
chand died on the 12th October 1900. Pre- 
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vious tohis death, on the “3rd of October 
1900, he made his Will whereby he appointed 
his father Motichand Howji, the second de- 
fendant herein, Chunilal Pitamber, his wife 
Samoo and his mother’s sister Kashi, the 
executors and executrices thereunder. Pro- 
bate of that Will was granted to Motichand 
Howji and Chunilal Pitamber on the 13th of 
March 1902, the right of the two ladies to 
apply for probate being reserved. Ambaram 
left considerable property and amongst such 
property were twenty shares of the Textile 
Manufacturing Company. 

By the 10th Clause of his Will, he directed 
that the residue of his property should be 
used for dharmada directing his trustees to 
use the same in such a way that his name 
should be perpetuated for ever. 

In this case the Court is not concerned 
with the administration of Ambaram’s estate 
or with the manner in which Ambaram’s 
estate was administered till after the death of 
Motichand Howji which took place on the 
9th of April 1905. On Motichand’s death, 
Chunilal Pitamber, as the sole surviving 
executor, came into exclusive possession of 
the whole estate and remained in management 
thereof till he was ousted by an order of this 
Court, made in Suit No. 31 of 1909, on the 
Ist of March of that year, whereby Mr. R. D. 
Sethna, the plaintiff in this case, was appoint- 
ed a Receiver of the estate of Ambaram Moti- 
chand. This suit No. 31 of 1909, is filed by 
Mulibai, the only daughter of Ambaram, 
who challenges the validity of bequest to 
dharmada and claims to be entitled to the 
residue of the estate. It appears that in 
that suit grave charges were made against 
the defendant therein, Chunilal Pitamber, 
and the charges must have appeared prima 
facie well-founded to have induced Mr. Justice 
Russell to appoint a Receiver against an exe- 
cutor, depriving him of the possession and 
management of his testator’s estate. Chunilal 
appealed against the order but the appellate 
Court confirmed the appointment of the plain- 
tiff as Receiver of Ambaram’s estate. 

In Mulibai’s suit, by an order dated the 
15th of April 1909, leave has been granted to 
the Receiver to file this suit. 

In this suit the plaintiff asks for certain 
reliefs against the National Bank of India, 
who are the first defendants herein, in con- 
neclion with twenty shares of the Textile 
Manufacturing Company which originally bes 
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longed to the estate of Ambaram Motichand 
and which were after Motichand Howiji’s 
death pledged by Chunilal Pitambar, who 
ir the second defendant in the suit, with the 
first defendant Bank. Chunilal in September 
1£G9, filed a most contentious written state- 
ment in which he raised several points of 
defence against the plaintiff’s suit, giving a 
history of his dealings with the shares in 
question and maintaining that the plaintiff 
was not entitled to the reliefs he claimed. 

At the hearing, the second defendant did 
nct appear to contest the suit and it was 
with great difficulty that his presence was 
procured before the Court, sometime after 
this suit had proceeded to a hearing. 

Before considering the contentions of the 
parties, it is necessary to see how the shares 
in question Lave been dealt with: Previous 
to Motichand Howji’s death, these twenty 
shares of the Textile Manufacturing Company 
were deposited inthe Bank of Bombay in 
the joint names of the. executors and were 
registered in the Company’s books in the 
name of the deceased Ambaram Motichand. 
Chunilal seems to have drawn out the share 
certificates from the Bank after Motichand’s 
death and got them transferred to himself 
jn the Company’s books after abtaining 
possession of the share certificates from the 
Bank of Bombay. It appears from the 
endorsements atthe back of the share certi- 
ficates that the transfer to his own name 
was effected on the 13th of December 1505. 
On the 22nd of September 1908, Chunilal 
pledged ten out of the twenty shares with 
the National Bank of India and obtained a 
loan of Rs. 8,000 on the security thereof. 
On the 16th of October 1908, he pledged 
the remaining lot of ten shares with the 
same Bank and obtained another loan of 
Rs. 8,060. 

The plaintiff in this suit contends that the 
second defendant “ got the shares by fraud 
and by committing an offence,” and he sub- 
mits that he could not make a valid pledge 
to the first defendant Bank and that the 
first defendant Bank had not acquired a 
legal title to the said shares. He further 
submits that “his title to the said shares is 
superior to the equitable title (if any) of the 
first defendant to the said shares.” The 
plaintiff further contends that the first 
defendant is not a Lena fide pawnee for value. 

The first defendants in their written state- 
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ment say that they had no reason whatever 
for supposing, when they made their advances 
against the shares that the said shares 
did not belong to the second defendant 
Chunilal absolutely. They say they took these 
shares as security for the loans they made 
bona fide and without notice that any other 
person or persons whomsoever had any in- 
terest in the said shares. They contend 
that as between Chunilal and themselves, 
Chunilal was entitled to deal with the shares 
and make a valid pledge thereof. : 
It would be convenient in the first instance 
to deal with the questions of fact as to how 
Chunilal got the said shares transferred to 
his own name and whether in doing so he 
was guilty of fraud or of having committed 
an offence. His own version, as given in 
his written statement, is that his co-executor 
Motichand Howji, a little before his death, 
suggested to him that these twenty shares 
should be sold. And in support of that 
contention he produced a letter, copy trans- 
lation of which is annexed to his written 
statement and marked No.1, purporting to 
have been sent to him by Motichand Howji. 
This letter is zhallenged on behalf of the 
plaintiff as a forgery and on the evidence be- 
fore me and having regard to the proved 
conduct of the second defendant, I have no 
doubt that it is not Motichand Howji’s letter. 
Chunilal then goes on to say that on the 6th 
of April 1905, three days before Motichand’s 
death he agreed to sell these twenty shares to 
one Talaksi Thakersi at the rate of Rs. 675, 
that he was not able to give delivery of the 
shares to Talaksi owing to difficulty in re- 
moving the shares from the Bank of Bombay 
consequent on the death of his co-depositor 
Motichand Howji, that in the meanwhile the 
shares had risen in value to Rs. 1,000 and that 
on the lstof September 1905, he agreed to pur- 
chase for himself the said twenty shares from 
Talaksi Thakersi at the rate of Rs. 1,000 per 
share, that subsequently he paid Rs 6,500 to 
Talaksi Thakersi as his profit in the tran- 
saction and obtained a receipt from him, copy 
tianslation whereof is annexed to his written 
statement and marked No. 2. He says that 
he has given credit to the estate of Ambaram 
Motichand for Rs. 20,C00, the value at which 
he purchased these shares less Rs. 6,500 
which had to be paid to Talaksi. In other 
words, be ccntends ihatetle cstate of Amta- 
yam Motichand las been paid the value of 


Vol. VIITJ 


R. D. SETHNA V. NATIONAL BANK OF INDIA, 


these twenty shares at the rate of Rs. 675 at 
which they were sold to Talaksi. On the 
evidence before me I find that every state- 
ment made by Chunilal in respect of these 
shares is untrue. The alleged sale to Talaksi 
Thakersit was really never made and no sum 
whatever has been paid to him. Talaksi was 
produced before the Court and has given 
evidence in the ete. He has denied having 
passed the receipt but forward by Chunilal, 
who now says this s not the man he referred 
to in his written statement. Chunilal is not 
able to point out any other Talaksi Thakersi, 
and I have no doubt that the man preduced 
before me was the man he intended to indicate 
as the purchaser. 1 find that both the alleged 
letter of Motichand Howji suggesting the 
sale and the receipt purporting to be passed 
by Talaksi Thakersi are documents forged by 
Chunilal for the purposes of this suit. The 
active measures taken on behalf of Mulibai 
in impounding these documents and detain- 
ing them in Court and the other circum- 
stances surrounding Chunilal’s adminis- 
tration of his testator’s estate which 
subsequently came to light, have evidently 
frightened him int’ disappearing from this 
suit, As Mr. / sahadurji was in some 
difficulty abot. proving certain things 
necessary for his case, Chunilal’s presence 
was required and that presence was noù 
procured until he was arrested under a 
warrant issued by the Court. He had a 
book containing an account of the administra- 
tion of Ambaram’s estate; in that account 
he had made fictitious entries showing that 
he had paid out large sums of moneys for 
various charities, which he claims to have 
beer authorized to do under the Will. In 
that book he had also made debit and credit 
entries with a view to show that the estate 
had received from him Rs. 20,000, out of 
which Rs. 6,500 had been paid to Talaksi 
as his profit in the transaction on the original 
_ sale, and that the balance had been paid 
out in charilies. Chunilal has suppressed 
this book but a copy taken on inspection has 
been proved before me and I find that all 
the entries showing credit of certain pay- 
ments by Chunilal to the estate and by him 
to Talaksi and to charities are wholly 
fictitious entries. It is quite clear to my 
mind that under the false pretence of having 
paid out moneys iw connection with certain 
charities he has deprived the estate of his 
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testator of those 20 shares which he got 
transferred to his name, in doing which I 
find that he was clearly guilly of frand 
towards the testator’s estate. Jt is possible 
that the fraud, of which Chunilal was guilty 
in having these shares transferred to his 
own name, may amount to the commission 
of an offence. For the purposes of this 
case, it is sufficient to record the following 
findings on facts, namely, that the twenty 
shares of the Textile Manufacturing Com- 
pany, Exhibit’ D in this suit, originally 
belonged to the testator Ambaram Motichand, 
and thab Chunilal, as the sole surviving 
executor under Ambaram’s Will, got those 
shares transferred to his own name with the 
intention of misappropriating the said shares 
to his own use and that in domg so he was 
clearly guilty of fraud towards his testator’s 
estate. 

Although the plaintiff has contended in 
his plaint that the first defendants are not 
bona fide pawnees for value and although 
the learned counsel for the plaintiff did not 
specifically abandon that contention at the 
hearing, ib is abundantly clear to my mind 
that the plaintiff has no grounds whatever 
for impugning the good faith of the first 
defendanis. Before the dates of the pledging 
of these shares to the Bank, Chunilal had 
a current account with them. The Bank had 
no reason to suspect the honesty of their 
constituent. It is a branch of their ordinary 
business to advance loans on shares and 
serips of joint stock companies. Chunilal 
applied to them for a loan just as any 
other merchant in Bombay might do. The 
securities he offered were shares which were 
registered in his own name by the Company 
issuing them. There was not the smallest 
reason for presuming or suspecting that 
Chunilal was acting in any improper 
manner, ‘and I have not the smallesé hesita- 
tion in holding that the first defendants in 
receiving the twenty shares in pledge and 
advancing moneys on the security thereof 
acted in good faith and under circumstances 
which were not such as to raise any presump- 
tion or suspicion whatever that the pawnor 
Chunilal was acting improperly. 

On these findings of facts arise questions 
of law as to whether these twenty shares 
are validly pledged with the first defendants 
and whether they are entitled as against 
the estate of Ambaram to hold the same ag 
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securily against the loans they made to their 
Chunilal Pitamber. Mr. 


ostensible owner 

Bahadurji, who has argued the plaintiff’s 
case with great care and much ability, 
contezded in the first instance that the 


question must be decided under the provisions 
of section 178 of the Indian Contract Act, 
that the shares in question in the suit were 
“goods” within the meaning of ihat section, 
that Chunilal was guilty of fraud and having 
committed offence in getting the shares 
transferred to his own name and that, there- 
fore, even if the Bank acted in good faith 
and under circumstances which did not 
raise a reasonable presumption that the 
pawnor was acting improperly, the pledge 
was invalid, the property having been 
obtained by means of fraud or offence. The 
learned counsel further contended that even 
if the transaction was not covered by section 
178 of the Indian Contract Act, the equitable 
titleof Ambaram’s estate was superior to 
the equitable title, if any, of ‘the first 
defendants to thé said shares. And in support 
of that contention he has relied on the case 
of The Shropshire Union. Railways and Canal 
Company v. The Queen (1). 

These are very interesting questions of 
law and are not questions free from difficulty. 
In the first place, it is necessary to consider 
whether shares in a joint stock company are 
“goods” within the meaning of section 178 
of the Contract Act. The opening section of 
Chapter VII of the Contract Act, namely, 
section 76 says: “In this Chapter the word 
goods means and includes every kind of 
movable property.” Thereis no doubt that 
under this definition shares in Joint Stock 
Companies would be “goods.” But the 
qualifying words “In this Chapter” raise 
a presumption that it was possibly the 
intention of the legislature to give the word 
“goods,” when used in other parts of the 
Act, a more restricted meaning. Section 
175 comes under Chapter IX and, therefore, 
the definition given in section 76 does not 
apply to the word “goods” as used in section 
178. It was argued by. Mr. ‘Shortt that 
section 178 was a reproduction from the 
Indian Factories Act and that shares were 
not within the contemplation of that section. 

Let us’turn for one moment and see what 
is meant to be included in “goods” under the 


(1) (1875) L. R.7 H. L. 496; 45 L. J. Q. B. 31; 32 
L. T. 288; 2c W. R, 709, 
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English Law. 

In section 62 of the Sales of Goods Act 
1893, “goods” are said to “include all chattels 
personal other than things in action and 
money.” In Benjamin on Sales. 5th Edition, 
page 173, referring to this definition, it is 
stated as follows:—“Things in action” 
include all personal chattels that are not 
in possession. Stocks, shares in companies, 
policies of Insurance and debts are, therefore, 
not goods. But I find that in 1886, previous 
to the enactment of the Sales of Goods Act, 
in the case of The Colonial Bank v. Whinney 
(2), Lord Blackburn says: “There can, I 


_ think, be no doubt that shares ina Railway 


Company, though not goods in ordinary sense 
of the word, are personal chattels’ and at 
page 440 he observes, “I think it was hardly 
disputed that in modern times lawyers have 
accurately or inaccurately used the phrase 
‘choses in action’ as including all personal 
chattels that are not in possession.” It must, 
however, be remembered that in this case 
the House of Lords was concerned in giving 
the méaning to a particular section of the 
Bankruptcy Act. 

In the year 1893, the very year in which 
the Sale of Goods Act was passed, we find 
Mr. Justice Kekewich discussing the meaning 
of the word “goods” in the case of Bvans v. 
Davies (3). In that case the Court had to 
consider whether shares in a limited com- 
pany were “goods” within the meaning of 
Order XL, Rule 2, of the Supreme Court 
Rules of 1893 and he answered the question 
in the affirmative. His Lordship, in the 
course of his judgment, observes: “Now 
are shares goods which can be sold under 
that Rule? It was held in Bartholomew v. 
Freeman (4) that goods included a horse ; 
and in Regina v. Slade (5), it is held.,.that 
the word included a dog.... In Coddington v. 
Jacksonville Railway Company (6) it was 
held by the Court of Appeal that certain 
foreign bonds came within the rule and an 
immediate sale of them was ordered. Accord- 


ingly, with these authorities “before me, I 
(2) (1886) 11 App. Cas. 426; 56 L. J. Ch. 43; 55 L. T. 
362; 34 W. R. 705; 3 Morrell. 207. 
(3) (1898) 2 Ch. 236; 62 L. J. Ch. 
L. T. 244; 41 W. R. 687. 
i (1878) 3C. P. D. 316; 33 L. T. 814; 26 W. R, 
8 


661; 3 R. 360; 68 


7 


(5) (1888) 21 Q. B. D. 433; 57 L. J. M. C. 120; 69 
L. T. 640; 37 W. R. 141; 16 Cox O. C. 496; 52 J. P, 
599. e 

(6) (1878) 39 L. T. (x. s.) 12. 


Vol. VIN] 


© k. D. SETHNA V. NATIONAL BANK OF INDIA, 


have no hesitation in holding that the 
word ‘goods’ does include shares.” 


Turning, to the provisions of Indian Con- 
tract Act itself, we find, looking at illustration 
(a) to section 150 and illustrations (a) and (b) 
to section 154, that a horse i is included within 
the meaning of the word “goods.” And look- 
ing again ‘at illustration (a) to section 163, 
we find that a cow is also included within the 
meaning of the word “goods.” But for the 
words “In this Chapter” in the beginning of 
section 76 of the Indian Coniract Act, there 
would have been no difficulty in holding that 
shares in limited liability companies were, 
so far as the Contract Act is concerned, 
included within the meaning of the word 
“goods.” Itis not easy to understand why the 
definition of goods given in section 76 is con- 
fined by the legislature to the Chapter in 
which that section occurs. After much 
anxious consideration, I have come to the 
conclusion, though not without some doubts, 
that shares in joint stock companies must 
be held to be included within the meaning 
of the word “goods”, as used in section 178 
of the Indian Contract Act, and I am of opi- 
nion, therefore, that the transaction in this 

suit is governed by the provisions of that 
section. IfLamright itis quite clear that 
if Chunilal Pitamber as the pawnor had ok- 
tai: these share certificates from their 
ne l owner or from the person in: lawful 
cu! b f them by means of an offence or 
fre a, “the first defendants would have no 
rig, lt to withhold the shares from the plain- 
tiff. The question is, were the shares so ob- 
tained by Chunilal as to make the last pro- 
viso to. the section applicable to the-tran- 
saction under consideration in thissuit? I 
am of opinion thatthe transaction does not fall 
within the proviso having regard to the lan- 
guage used therein. Chunilal Pitamber must 
be regarded as acting in this matter in two 
capacities and the best test would be toregard 
him as a separate individual in each of his 
capacities. Chunilal Pitamber, as the sole 
surviving ‘executor under the Will of his 
‘testator Ambaram Motichand, was the lawful 
owner of the shares and was a person in law- 
ful custody thereof 23 contemplated by the 
proviso to section 173. His possession of 
those shares was not mere custody but he 
was in juridical pessession of these goods, such 
as is referred to by tir Lawrence Jenkins in 
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Scager v. Hatma (7). The shares belonged 
to his testator. This Court by the grant of 
probate clothed the executor with power and 
authority to deal with and dispose of all 
the property belonging to his testator’s 
estate according to the provision of 
the Will. The Will clearly contemplates the 
sale of these shares for the purpose of utilis- 
jing residue in charitable disbursements. 
Chunilal, as the sole surviving executor, was 
entitled at any momert to sell these shares 
or to dispose of them in any manner he 
liked. I have found, as a matter of fact, 
that he got these shares transferred to 
himself fraudulently with a view to misap- 
propriate the shares themselves or their 
sale proceeds; and it is also found that some- 
time considerably after the transfer to him- 
self in 1908 he pledged them with the 
first defendant Bank. Here we have, there- 
fore, Chunilal the executor and Chunilal the 
pawnor doing certain acts. Under the pro- 
viso to section 178 of the Indian Contract 
Act, before the Bank’s claim to hold the 
shares as security for their loans is defeat- 
ed, it must be established that the shares 
had been obtained by Chunilal the pawnor 
from their lawful owner and custodian 
Chunilal the executor by means of an offence 
or fraud. As I read the proviso, the fraud 
or offence must be committed by the paw- 
nor against the lawful owner or custodian 
who in this instance was the executor. Can 
it be pretended that Chunilal the executor 
was defrauded of his possession of the shares 
by Chunilal the pawnor? On the contrary 
it is perfectly clear that the lawful owner 


. and custodian himself was the guilty party. 


He actively divested himself of the posses- 
sion of these shares as executor of the 


“estate and the pawnor had not to resort to 


any fraud or offence for the purpose of 
obtaining possession of those shares. The 
executor himself was the party who was 
guilty of fraud and it could not be said 
with any sense of show or reason that 
Chunilal Pitamber in his capacity as pawnor 
had obtained possession of these shares from 
the lawful owner and custodian the execu- 
tor by means of fraud or offence. 

Under these circzmstances it is abundant- 
ly clear to my mind that the proviso to sec- 
tion 178 has no application to the transac- 


tion in question in the present suit and 
(T) 2 Bom. L. R. 406. 
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that the first defendants, having acted in 
good faith and under circumstances which 
were not such as to raise any presumption 
whatever that the pawror had been acting 
improperly, are entitled to retain possession 
of the shares as security for their loans 
made to the second defendant. 

The only other point that requires to be 
discussed is whether the estate of Ambaram 
Motichand has a superior equitable title to 
that of the first defendants to these shares. 
When the learned counsel for the plaintiff 
was reading to me the sase of The Shropshire 
Union Railways and Canal Ooy. v. Reg. (1) 
in support of the contentions set out in 
para. 6 of his plaint, I tried to point out to 
him that the facts in that case were very 
distinguishable from the facts in the present 
case. Since the hearing came to a termi- 
nation and I reserved judgment I have been 
able to lay my hands ona case in which 
almost the same discinction between The 
Shropshire Union Railways and Canal Coys. 
case (1).and this is very tersely pointed out 
by Mr. Justice Chitty. In Lolyds Bank Limit- 
ed v. Bullock (S), Mr. Justice Chitty dis- 
tinguishes the case of The Shropshire Union 
Railways (1) from the case he was trying, in 
these words: — 

“In support of this argument the decision 
of the House of Lords in Shropshire Union 
Railways and Canal Company v. Reg. (1) was 
relied on. But that case is distinguishable. 
As between himself and the equitable 
owner, the trustee there had no authority 
whatever to deal with the trust property. 
Here the testator, the auther of the trust, had 
confided to Newbrook authority to sell the 
property and give a receipt for the pur- 
chase-money. | Newbrook was acting within 
the scope of his authority. The essential 
part of the breach of trust was the giving 
of the receipt without, in fact, receiving the 
purchase-money, dsc. ,&c.”’ 

In this case, too, it must be remembered 
that Ambaram Motichand, the testator, the 
original owner of the property and the 
author of the trust created in favour of 
charity, had confided to his executors the 
authority to sell the shares forming part 
of his estate. Chunilal, in selling the shares 

‘to himself, may have acted fraudulently, 


may have committed an offence, but he cer- 
(8) (1896) 2 Ch. 192 at p- 197; 65 L. J. Ch, 680; 74 
L, T. 687; 44 W. R. 633. 
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tainly was acting within the scope of his 
authority in selling those shares. Supposing 
instead of selling those shares to himself 
he -had sold the shares outright to a bona 
fide purchaser who had paid proper value 
for the same and Chunilal had misappropri- 
ated the sale proceeds for his own purposes, 
could it possibly have been contended that 
the estate of Ambaram had @ superior equit- 
able title to that of the purchaser and 
could the plaintiff, as the Receiver of that 
estate, have successfully recovered those shares 
from the purchasers for value? To my mind 
it makes no difference whether the sale by 
the executor was to himself in the first ine 
stance and then later on the pledge of the 
same shares by himself to an innocent party. 
The position is exactly the same. The first 
defendant Bank stands in the position of a 
bona fide purchaser for value and 1 hold that 
as against the Bank the estate of Ambaram 
has not any superior equitable title to 
recover the shares without paying what is 
justly due to the Bank for the loans made to 


Chunilal on the security of these shares. 
= * < E 
* us * * 


- There will be a decree for the plaintiff 
declaring that the twenty shares of the 
Textile Manufacturing Company now in 
possession of tke first defendants, Ext, D 
in this case, formed a portion of the estate of 
Ambaram Motichand and that the plaintiff 
is entitled to redeem the said shares by pay- 
ing to the first defendants Rs. 16,060 and 
interest due on the two loans of Rs. 8,000 each 
from the dates of their respective advances. 
Theshares to be redeemed within a month. 
If not redeemed within that period the first 
defendants to be’ declared entitled to apply 
fora transfer of the shares to themselves or 
their nominee and take all necessary steps 
to realise their security. Interest on judg- 
ment after the period fixed for redemption 
to beat 6 per cent. per annum if the first 
defendants hold the shares for a longer 
period. 


T do not think it is necessary to refer the 
matter to the Commissioner to take an 
account of the interest. I have no doubt 
parties will be able to ascertain the interest 
due on the loans which is to be calculated 
at 2 per cent. over the current rate of 
interest of the Bank of Bontbay. The plain- 
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~ tiff will pay all the costs of the first defendants 
including costs reserved if any. 

The second defendant to pay the plaintiff’s 
costs of the suit limited to one day’s hearing. 

The second defendant also to pay all such 
costs of the suit as the plaintiff is ordered to 
pay to the first defendants. 

Attorneys for the Plaintiff: Messrs. T'yabjee 
Dayabhat 5: Co. 

Attorneys for the first Defendant: Messrs. 
Little § Co. 


(s. c. 12 Bom. L. R. 881.) 
BOMBAY HIGH COURT. 

ORIGINAL Civiu Suit No. 606 or 1908. 

July 22, 1910. 
Iresent:—Mr. Justice Beaman. 

GAJANAN VINAYAK—Ptaiytirv 

versus 

WAMAN SHAMRAO—Derenpant. 
Limitation Acts (XV of 1877, IX of 1908), s. 10 
art, 128—Suit by legatee against evecutor—Suit for 
accounts—Trust—-Amendment of the law of limitation 
—Its effect—Limitation law not always law of procedvre. 

A suit for accounts was brought by tke legatce 
against the executors of a Will, the principal object of 
which was to be pnt in possession of a legacy. On 
behalf of the defendant it was pleaded that the 
plaintiff was not entitled to have accounts for. more 
than six years before suit: 

Held, that a suit of this kind must be restricted to 
the taking of accounts for six years before the date of 
suit. The case did not fall within section 10of 
the Limitation Act, nor could the plaintiff take the 
advantage of article 123, Schedule I of the Limitation 
Act, so as to extend the taking of accounts for a 
poriod of twelve years. 

If before the amendment of the law of limit- 
ation the defendants hid acyuired the rigat of 
immunity to render accounts for more than six years 
before suit, they could not be deprivod of that right 
by any amondment in the law of a later date. 

The law of limitation is not always a law of pro- 
sedure. 

Mr. F. S. Talyarkhan, with Mr. Setalvad, 
for the Plaintiff. 

Mr. Jinnah, with Mr. Davar, for the Defen- 
dants. 

Judgment.—tThe only question is 
whether the plaintiff is entitled to have 
accounts for more than six years before suit, 
and the answer to that depends upon whether 
he comes within the meaning of section 10 of 
the Limitation Act. 

First, it is to b? considered whether the 
addition to section 10 of the Act in force 


when the suit was brought governs the con- 
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duct of this suit. I am referred in that con. 
nection to an old decision in Rez. v. Dorabje 
Balabhai (1), in which the Judges observe 
that the law of limitation being a law of 


procedure regulates all proceedings had 
underit. That is merely a general state- 
ment with reference to what was upper- 


most in the Judges’ mind at the time, a 
case very different from this. T doubt in 
the first place whether it is strictly accurate 
to say that the lawof limitation is always a 
law of procedure, that is to say, a purely 
adjective law, for, amongst its other conse- 
quences, it certainly has the creation of rights 
by prescription and if those rights have 
vested in individuals under one law of 
limitation, I do not suppose that it cin be 
seriously argued that they can be devested by 
the introduction of a new law of limitation. 
In this connection 1 have also been referred 
to section 6 of the General Clauses Act, 1897, 
and upon general principles it seems to m2 
that if before the amendment of the law of 
limitation the defendants had acquired the 
right of immunity to render accounts for 
more thansix years before suit, they could 
not be deprived of that right by any amend. 
ment inthe law of a later date. 

Now, icome to the consideration of the 
main question, which is, whether confining 
ourselves to section 10 of the oll Limitation 
Act, the plaintiff’s case falls within its cən- 
templation, and its provisions, therefore, 
entitle him to have the accounts opened from 
the beginning. If the plaintiff's case in every 
respect conformed with the requirements of 
section 10, that is to say, if there were 
admittedly a trust which was for a specific 
purpose, and if the plaintiff were admittedly 
following that trust property, then I confess 
I should have very great difficulty in adopting 
the view which seems to have prevailed in 
this Court that by merely framing his 
suit in the form of a suit for taking 
accounts he was excluded from the bene- 
fit of section 10. For none of the reason- 
ing contained in the judgments of those 
learned Judges, whose decisions are the other 
way, convinces me tothe contrary, that assum- 
ing that there is a trust for specific pur- 
pose and the trust property in the hands 
of the trustee is devoted to the performance 
of that trust, a suit for acconnts at his hands 
is in one way, and a very necessary way, 

(D 11B. H. 0, R. 117, 
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following that property. This was the view 
which commended itself to Wilson, J. in the 
Calcutta High Court [ Hurro-Coomaree Dossee 
v. Tarint Ohurn Bysack (2)], a Judge of the 
highest distinction, and was later on adopted 
by Maclean, C. J. and two other Judges in 
Nistarint Dassi v. Nunidoo Lal Bose (3). The 
reasoning of the later case is precisely that 
which I suggested during the consideration 
of the authorities collected in the recent deci- 
sion of my brother Davar in Ayeshabai v. 
Ebrahim Haji Jacob (4). As regards the par- 
ticular decision of Davar, J., 1 have only to 
say that, in my opinion, it appears to be un- 
assailably correct; but it also appears to me, 
notwithstanding Mr. Jinnah’s efforts to per- 
suade me to the contrary, that it is dis- 
tinguishable from the preseut case. But my 
brother Davar has collected all the Bombay 
cases bearing upon this question, and some 
of those cases seem to go the length of holding 
that in no circumstances whatever if the 
suit takes the form of a suit for account 
can it be brought within the scope of section 
10. Itis, however, unnecessary for me to 
examine the reasoning upon which that con- 
clusion is based or to throw any doubt upon 
it, because after hearing the arguments of 
the learned counsel for the plaintiff, it seems 
to me that his case does not in other material 
points conform with the requirements of sec- 
tion 10. This is a suit by the legatee 
against the executors of a Will, the principal 
object of which is tobe putin possession of 
a legacy. Itis true that the plaintiff has 
already received a great portion of that legacy, 
but he is not satisfied that he has received 
the whole of it. It was strenuously pressed 
upon me that in such circumstances an 
executor ig not an express trustee within 
the meaning of section 10, nor can the 
plaintiff be said to be following up the 
trust property in his hands. Section 10 
does not contain the words “ express trustee,” 
but speaksofa trust for a specific purpose; 
and so eminent a Judge as Sir Richard 
Garth in the cases of Kherodemoney Dossee 
v. Doorgumoney Dossee (5) and Greender 
Chunder Ghose v. Mackintosh (6), quite clearly 
stated and approved the distinction upon 
which the defendant relies. I myself think 

(2) 8 C. 766. 

(8) 80 ©. 869; 7 C. W. N. 353. 

(4) 10 Bom. L. R. 117; 82 B. 364; 3 M. L. T. 379, 


(5) 40. 455; 80. L. R. 315, 
- (G) 40.897; 4 C. L, R. 193, 
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that the defendant’s argument upon this 
head is correct and conclusive. Therefore, 


the case does uot fall within section 10 of 
the Limitation Act. 

Neither can the plaintiff take the advantage 
of article 123, Schedule I, of the Limitation 
Act, soasto extend the taking of accounts 
for aperiod of twelveyears. If he relies on 
that article at all, he will be clearly time- 


barred, and the suit will have to be dis- 
missed. . 
The result, then, is—(though I arrive 


at that result by a different way) in accord 
with the general current of the authorities 
in this Court—that a suit of this kind must 
be restricted to the taking of accounts for six 
years before the date of suit. 

I, therefore, find that the plaintiff is 
entitled to take accounts for the six years 
next before the institution of the suit. 

Reference to the Commissioner to take the 
accounts mentioned in the plaint and the 
written statement. Tbe period restricted to six 
years before suit and, of course, thereafter to 
the end of the account. 

The defendant asks me to make the plain- 
tiff pay the costs of this argument. Itap- 
pears tome that that is an utterly unwarrant- 
able request. The point was not taken in the 
written statement and was fairly arguable. 
1 shall certainly not make any such order. 

Costs and further directions reserved. 


Attorneys for the Plaintiff: Messrs Jehangir, 
Merta and Shomji. 

Attorneys for the Defendants: Messrs, Shan- 
rao Minocheher and Hiralal. 





(s. c. 85 P. W. R. 1910, Cr.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 861 or 1909. 
December 18, 1909. 
Present:—Mr. Justice Williams. 
EMPEROR—Prosecotror—P eritioner 
versus 
Lala SHIB DAS AND anotHer—Accusep— 
RESPONDENTS. 

Companies Act (VI of 1882), ss. T4, 220 (b)—Regu- 
ations—Failure to file balance-sheet—Registrar only 
competent to prosecute—Power of High Court to interfere 
ina pending case—Revision (Criminal.) 

Under the Regulations framed by the Local Govern- 
ment under section 220 (b) og Act VI of 1882, the 
Registrar is the only officer authorized for instituting 
and conducting all prosecutions under the Act, speci 
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ally where the prosecutions are in connection with 
breach of the rules relating to submission oì balance- 
sheets and other periodical returns. So a complaint 
under section 74 of the Indian Companies’ Act VI of 
1882 for wilful default in filing a balance-sheet, not 
brought by the Registrar but by a clerk of his office 
and counter-signed by the Public Prosecutor, is bad in 
Jaw and not entertainable by a Criminal Court. 

Where by any Law or Regulation a cortain person 
is only authorized to complain abouta particular 
offence, the proceedings of a Magistrate based ona 
complaint relating to that offence, mado by any un- 
authorized person, are ultra vires and liable to be set 
aside on Revision by the High Court at any time 
during the pendency of the case. 


Case reported by Major A. A. Irvine, Ses- 
sions Judge, Lahore Division, with his No. 711 
of 10th July, 1909. 

Facts.—‘It is alleged that the above 
named petitioners and four others (1) The 
Hon’ble Mr. Harkishen Lal, (2) R. B. 
Jaikishen Das, (3) Lala Shankar Shah and 
(4) Doctor Mool Chand are the Directors of 
the Pioneer Jewellery Company, Limited 
Lahore, with Lala Shib Das as their 
Managing Agent. That the above named six 
Directors, notwithstanding several communi- 
cations tothe Managing Agent, wilfully failed 
to file the balance-sheet for the year 1907. 

A question of jurisdiction having been 
raised by counsel for the defence, Mr. J. 
Addison, ©. S., Assistant Commissioner, exer- 
cising the powers of a Magistrate of the 1st 
Class in the Lahore District, by order dated 
25th March, 1909, decided that he had juris- 
diction to dispose of the case.” 

Grounds.—“This petition for revision 
and petition No. 43 of 1909 (petitioner Lala 
Shib Das through Mr. Ganpat Rai) may be 
decided in one judgment. The only ground 
of petition No. 43 is that the case was not 
cognizable by a Criminal Court. In No. 44 
that is also the main ground, but others are 
that there was no proper complaiut before 
the Magistrate; and that there should be an 
enquiry by the Registrar, and not a wholesale 
prosecution of Directors. 

The Magistrate has not yet gone into the 
merits, and itis obvious that the matters 
referred to in the last para. of ground 3, and 
ground 5 of Petition No. 44 are matters to be 
determined by whatever Court or person has 
to adjudicate on the merits. 

We find that the complaint is one under 
.section 74 of the Indian Companies Act of 
1882: the complaint being brought on behalf 
of the Crown through Lala Janki Pershad, 
Clerk to the; Registrar of Joint Stock Com-. 
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panies against six persons, two of whom are 
the present petitioners in the present petitions. 
The complaint is to the effect that the afore- 
said six accused persons are Directors of a 
certain company, the petitioner Lala Shib Das 
being the Managing Agent of the said com- 
pany and that in spite of various commani- 
cations to the Managing Agent, the Directors 
have wilfully failed to file a balance-sheet for 
the year 1907. As I have already said, this 
Court has at present nothing to do with the 
merits of the case, and is not concerned with 
the conduct or responsibility of any one of 
the six Directors. 

The written complaint bears the signa- 
tures of the Public Prosecutor and Lala Janki 
Pershad; the latter of whom has not signed 
his official designation but whois shown in 
the heading of the complaint to be Clerk to 
the Registrar of Joint Stock Uompanies. | 

As regards the first point whether a 
Criminal Court has power to try a case 
brought on a complaint under section 74 of 


- the Companies Act my opinion is that it has 


that power. Section 74 prescribes a “penal- 
ty” of Rs. 1,000 for the wilful authorising or 
permitting by a Director or Manager ofa 
“default” in filing a balance-sheet. Now 
section 252 of the Companies’ Act concerns 
the cognizance of “offences” under the Act 
and both section 4 of the Criminal Procedure 
Code and section 3 of the General Clauses Act 
give practically the same definition of “offence” 
—it is, any “actor omission made punishable 
by any law for the time being in force.” Three 
rulings have been cited me for petitioners, 
Queen-Empress v. Ram Pal(1); Queen-i mpress 
v. Kutrapa(2); A. Grey v. North-Western Rail- 
way Administration (3); but all these rulings 
refer to cases under the Railways Act and in 
clause 4 of section 113 of the Railways Act 
special provision has been made for recovery 
of money through a Magistrate “as if it were a 
fine imposed by the Magistrate.” This clearly 
shows that itis not for a Magistrate to try a 
case uuder that section; but that his assistance 
may be obtained to recover the money. It is 
clearly shown in rulings cited that there is 
no “offence” under section 113 of the Railways 
Act, and no “fine” though excess charge and 
fare may berecovered asa fine, t.e., in the same 
way that a fine inflicted by a Magistrate is 

(1) 20 A. 95. 

(2) 18 B. 449. 

(3) 138 P. R. 1891 Cr. 
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Under the Companies Act the 
case is different. The latter portion of sec- 
tion 252, though it refers to a “penalty” 
obviously only prescribes summary trial of 
offences by Presidency Magistrates. In both 
portions of this section the word “offence” is 
used; and I cannot agree that because “im- 
.prisonment”’ is referred to in the first portion, 
that means that only offences punishable with 
imprisonment are triable by Criminal Courts. 
The first portion of that section means, in 
my opinion, that every description of offence 
under that Act can be tried- by a first Class 
Magistrate, except those which must be tried 
` by a Court of Sessions. It has been argued 
that the word “pevalty” is used in certain 
sections of the Companies Act; and “offence” 
in others; and that “offence” is only used in 
conjunction with “imprisonment”; bat, in my 
opinion, the definition ‘of “offence” in the 
Criminal Procedure Code and General Clauses 
Act applies to the Companies’ Act. Nowhere 
jn that Act nor in the Regulations made 
under it can I find any power given to the 
Registrar to deal executively as to inflicting 
a “penalty” with cases under section 74; or, 
in fact to levy ‘any fine or penalty at all suo 
moto. He has not the power given to the 
Railway under section 118 of the Railways 
Act. T, therefore, consider that a complaint 
made under section 74 of the Companies Act 
is cognizable by a Criminal Court.” 

“The next point is whether there was a 
proper complaint before the Magistrate in the 
present case, I have said that the written 
complaint is only signed by the Public 
Prosecutor and the Clerk of the Registrar cf 
Joint Stock Companies. Petitioners’ counsel 
have referred me on this point to section 186 
of the Municipal Act,and to Noor Din v. The 
Municipal Commettee Lahore (4) (which con- 
cerns a case under that Act). In order to come 
to a conclusion whether the complaint in the 
present case has been properly instituted, it is 
necessary to see section 220 of the Companies 
Act, and the Regulations made thereunder by 
the Local Government. Section 220 (b) em- 
powers the Local Government to make regu- 
lations with respect to the duties to be 
performed, by “Registrars, Assistant Regist- 
rar, Clerks and Servants.” Before going into 
this question I applied to the office of the 
Registrar fora copy of the Regulations— 
these have been sent me; and I have been 

(4) 3 P., BR. 1892 Or. 
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unable to discover any others: The regula- 
tions under section 220 (with respect to the 
duties to be performed by the Registrar) were 
promulgated in Punjab Government Notifi- 
cation No. 60, dated 22nd August 1883. 
Regulations 5 aud l4 appear to me to apply 
to the point under discussion. Regulation 5 
requires the Registrar to see that all returns 
are ‘duly and punctually furnished and the 
concluding words are that the Registrar 
shall be deemed the proper officer for insti- 
tuting and conducting all prosecutions under 
the Act. Kh Regulation 14 empowers the Re- 
gistrar “to assign any of the duties prescribed 
under these rules to an Assistant Registrar 
where such an officer may be appointed by 
Government,” and allows the Registrar to 

“distribute the office work to the Assistant 
Registrar; clerks and servants in such manner 
as he may think fit.” I have underlined the 
words “office work“ for the reason that, 
considered together with Regulation 5, I see 
nothing empowering the Registrar to delegate 
the duty of either instituting or conducting 
prosecutions under the Companies Act 
(specially those concerned with the non- 
submission of returns requires to be furnished 
under the Act) to his clerk. For these. 
reasons I consider that the Magistrate has 
nob had a proper complaint before him.” 

“I do not propose to say much about tho 
remaining ground for revision that the Regis- 
trar shoulda have instituted enquiries and not 
have directed a wholesale prosecution of six 
directors. Regulation 13, certainly directs 
the Registrar to institute “such enquiries and 
investigations at the offices of registered 
Companies, or otherwise, as shall be nezessary 
to obtain information or evidence respecting 
defaults or any infractions of the law, made 
by such Companies in complying with any 
of the provisions of the Act.” However, 
the complaint sets forth that the Managing 
Agent was “communicated with several- 
times” regarding the furnishing of the 
balance-sheet for 1967, without result; and 
itis urged by the Public Prosécutor that cor- 
respondence took place (to no purpose) before 
it was decided to institute a complaint. The 
merits have not yet been gone into; and it 
still remains to be seen what enquiry was 
made; and what were the responsibilities of 
each director (one of whom is said to have 
been in England); and so forth. But, at 
present, the complaint must be taken as ib 
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‘stands; and I am not prepared to say that 
‘what has so far been done is contrary to 
Regulation 13. If the Registrar has en- 
-deavoured to obtain the balance-sheet; 
and has been unable to get good reasons 
for its nou-submission at due date, I should 
say that he has done all that he is required 
to do before instituting a prosecution.” 
“However, I have arrived at the opinion 
that there was not a proper complaint before 
the Magistrate; and, that being my op‘nion; 
I accept the two petitions on that ground only 
and hereby forward the proceedings to the 
Chief Court with the recommendation that 
the Magistrate’s proceedings be set aside 
leaving the Registrar, if so advised, to claim 
to have a fresh trial upon a complaint pro- 
perly instituted. I understand that the 
opinion of the Legal Remembrancer was 
taken before institution of the present com- 
plaint; but no opinion has been laid before 
me; and the only Regulations which I have 
been able to obtain are those to which I Tave 
referred in this judgment.” 


Order—After hearing the learned Legal 
Remembrancer I am of opinion that th: view 
taken by the learned Sessions Judge is that 
under the Local Government’s regulations 
the case required to be instituted by the 
Registrar and that consequently there was 
no proper complaint before the Magistrate. 
It is, of course, true that there is no express 
enactment resembling section 186 of the 
Municipal Act and peremptorily forbidding 
the institution of cases under the Companies 
Act by any one except the Registrar; but 
we havea definite injunction of the Local 
Government “(which is competent to issue 
such an injunction under the terms of sec- 
tion 220(b) of that Act) to the effect that the 
Registrar shall be deemed the proper officer 
for instituting and conducting all prosecutions 
under the Act and in accordance with the 
general canons of interpretation expressio 
untus persons -est eaclusio altertus—lI, accord- 
ingly, hold that the Magistrate’s proceedings 
have so far been ultra vires and set them aside. 


Revision allowed. 
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(s. c. 36 P. W. R. 1910 Cx.) 
PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 246 or 1910. 
July 8, 1910. 

Present: —Mr. Justice Shah Din and Mr. 
Justice Chevis. 

AMAR DAS—CONvICIT—AÅPPELLANT 
versus 
EMPEROR—PEOSECUTOR— RESPONDENT. 


Evidence—Accomplice—Corroboration—Murder—E vi- 
dence Act (I of 1872), ss. 114, Illustration (b), 183— 
Discrepancies between the statements of witnesses before 
the Police and Court. 

“ It is an established principle of Law and practice 
that no accused can be convicted on the baro testi- 
mony of an accomplice unless it has been corrobcriterdt 
by independent reliable evidence in material parti- 
culars directly connecting the accused with the commis- 
sion of the crime. So where material discrepancics 
occur between the statements of the corroborating 
witnesses before the Police and their depositions iu the 
Court of inquiry or trial, there is no corroboration 
and consequently the prosecution must fail. 


Appeal from the order of H. A. Rose, Hs- 
quire, Sessions Judge, Ambala Division, dated 
23rd March, 1910, convicting the appellant. 

Lala Husam Chand, for the Appellant. 

Mr. Broadway, for the Respondent, 

Judgment.—tThe appellant Amar 
Das has been convicted by the Sessions Judge, 
Ambala, of having taken part in the double 
murder of Bawa Harnam Das, Gharibdasi, 
and Jaimal Das, Jat, on the night of the 
15/16th June, 1909 at the Dera of the Sadhus 
at mauza Kaliana, Tahsil Thanesar, and has 
been sentenced to death. 

The conviction is based upon the evidence 
of the approver, Thakar Das, a Gharibdasi, to 
whom pardon was given under section 337, 
Criminal Procedure Code, and who, according 
to the Sessions Judge, has made a substan- 
tially true disclosure of the whole circum- 
stances within his knowledge relative to the 
murders in question. Thakar Das states 


‘that the murders were committed by seven 


persons, namely, by Amar Das, appellant, 
Rahim, Dewa Singh, Narain Singh, 
Chhotu, Sewa Das and Thakar Das him- 
self.. In the view that we take of the 
case, it is unnecessary to set out at any 
length the evidence of the approver. The 
question in this case, as in similar cases 
where the conviction of an accused person is 
based upon the evidence of an accomplice, is 
whether the approver’s testimony has been 


. corroborated in material particulars so far 


as the alleged participation of the appellant, 
Amar Das, in the murders of Harnain Das 
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and Jaimal Das is concerned. The learned 
_ Sessions Judge is of opinion that it has been 
so corroborated, but after hearing arguments 
on both sides and examining the record and 
testing the prosecution evidence by reference 
to the police-papers, we are constrained to 
differ from the learned Judge on this point. 
The Assistant Legal Remembrancer, who 
appears for the Crown, frankly admits that 
unless the evidence of Thakar Das is corro- 
borated by independent testimony as to the 
identity of Amar Das as one of the muderers, 
he must be acquitted, and itis not denied 
that to establish such identity the presence 
of Amar Das at the Dera at Kaliana on the 
night in question must be proved. On this 
point, the Sessions Judge relies upon the 
evidence of Musammat Anar Devi, widow of 
Bawa Harnam Das, deceased, who states 
that she recognized Amar Das, appellant, as 
one of the seven persons who killed her 
husband and Jaimal Das on the night of the 
15th June. She says that she did not recog- 
nize any of the other murderers. The cir- 
cumstances, under which the alleged identi- 
fication took place, will be gathered from the 
following extract from her evidence: — 

“On the night of the murders in mid-Harh 
last year at night 10 or 11 p.m.” she gays, 
“I was asleep in my selin......... There is only 
a wall between my house and the Sadhu's 
Dera. I heard sounds of knocking and cries 
of pain in the Dera. I woke and set up and 
listened. Then I got upon the roofot my 
house by the ladder. ‘Thence I called out to 
Jaimal Das several times. I got no reply. 
I looked through the wall. There was a 
lantern. I saw three men standing round the 
cot of Harnam Das, and four standing round 
that of Jaimal Das. As l looked, seeing me, 
-one man struck the lantern with a lathi. 
That was Amar Das......... When I called 
out, the murderers began to run and I began 
to climb the wall to reach the deceased. 
Amar Das, accused, said “Drag her too and 
kill her”; but a man in front of her said, 
“come along, the villagers have come.” 

In cross-examination she says, “I recogniz- 
ed Amar Das only, no one else.” 

A reference to the police zémnis shows that 
Musammat Anar Devi was examined by the 
police on the i6th of June at 11 A. M., and in 
the course of her statement she said, “There 
was no lightof lantern. | identified Amar Das 
and Sukh Dassedhts,goingaway. Other people 
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(that is to say, the other accused), had gone, 
before I reached the place. I identified both 
these sadhus by their voices.” Amar Das 
said, “Kam kar do iska bhi.” Sukh Das, 
said, “Nath ao (run away).” 

In the face of this statement before the 
police, ib is difficult to believe the evidence of 
Musammat Anar Devi as given in the Sessions 
Court. Before the police she said she had 
identified both Amar Das and Sukh Das by 
their voices, and that there was no lantern 
there; before the Sessions Judge she professed 
to have identified only Amar Das and none 
else, and stated that Amar Das struck the 
lantern with the lathi. The discrepancy is 
too material to be lightly passed over, and 
we cannot, therefore, place- much reliance 
upon her testimony iu the Sessions Court. 

In connection with the question of the 
alleged identification of the appellant, the 
evidence of Lachhman Das is of some import- 
ance. This young man, who is a chela of 
Harnam Das, deceased, was examined as a 
witness for the prosecution by the Commit- 
ting Magistrate, but as his attendance could 
not, for some reason, be procured before the 
Sessions Judge, his statement before the 
Magistrate - has been treated as relevait 
evidence in the Session’s trial under section 33 
of the Evidence Act. According to the pro- 
secution, this witness was sleeping on the 
night of the occurrence in the chaubara 
through which the murderers passed on to 
where Harnam Das and Jaimal Das were, 
sleeping. He says that after the murder he 
recognized Amar Das by his voice, as he was 
going back through the chaubara. The 
zimnis, however, show that when Lachhman 
Das was examined by the police on the 16th 
of June, he stated that on the night in ques- 
tion he awoke and saw five or six men 
jumping from the window of the chaubara, 
that one of these men was Sukh Das, whom 
he identified by his voice, as he was saying 
nath ao nath ao (run away). He did not 
mention Amar Das before the police at all, 
and yet before the Committing Magistrate he 
substitutes him for Sukh Das, and says that 
he recognized Amar Das by his voice. The 
fact that both Musammat Anar Devi and 
Lachhman Das, one of them the widow 
of the deceased and the othcr his chela, single 
out... Amar Das, appellant, as the one culprit 
whom they had identifed out of the gang 
of seven murderers coupled with the fact 
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that Amar Das claims to be the Gurbhaz of 
Harnam Das and would as such set up a title 
to the gaddi of. Kaliana Dera, naturally 
arouses suspicion as to the truth of what 
they (Musammat Anar Devi and Lachhman 
Das) say as regards the alleged participation 
of Amar Das in the murder of Harnam Das; 
and in view of the discrepancies referred to 
above, which have not been attempted to be 
explained away by the learned Assistant 
Legal Remembrancer, we are not prepared 
to believe their evidence. 

The evidence of Lachhman Das has not 
been referred to or relied upon by the Ses- 
sions Judge, and the only piece of corrobora- 
tive evidence in support of the approver’s 
testimony which according to him, serves to 
differentiate the case of Amar Das, appellant, 
from that of the other accused persons, who 
have been acquitted by him, is the evidence 
of Musammat Anar Devi-as regards the 
identification of Amar Das at the time of 
murder. This evidence we are not prepared 
to believe, and, therefore, the approver’s testi- 
mony stands uncorroborated as regards the 
identity of Amar Das just as it has been held 
by the Sessions Judge to be uncorroborated 
as regards the other accused person. In 
accordance with the well-known principle of 
criminal law on this point, it would, we think, 
be unsafe to convict Amar Das of the murder 
of Harnam Das, deceased, on the uncorrobo- 
rated testimony of the approver; and accord- 
ingly we accept this appeal and acquit him. 


Appeal accepted. 
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A debt borrowed for defraying the expenses of the 
marriage of a son is recoverable from the family 
property as having been incurred for a family purpose 
in caso of necessity. Maledera Pandia v. Rans 
Narayana Pandia, 13 M. L. J. 75; Sarartat Tera y. 
Muttayi Ammal, 6 M. IL C. R. 871; Ghuribulah v. 
Khalak Singh, 25 A. 407 ; 7 C. W. N. 681; 5 Bom, L. 
R. 478 ; 30 I. A. 165 (P. C.); followed. 

Govindarazulu Narasimham v. Devarubhotla Ven- 
katanarasayya, 27 M. 206, dissented from. 

Marriage is a Samskara or initiatory ceremony 
amongst Sudras and as such it ought to be performed 
in their case. 

An entry into the order of house-holder is obligator y 
onall the twice-born. Marriage is a fixed alternative, 
that is, compulsory when certain-conditions exist, aul 
not an alternative to be chosen according to pleasure. 
Govindarazulw Narasimham v. Devarabholia Venkata- 
narasayya, 27 M. 206, dissented from. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Cocanada, in 
Appeal Suit No 146 of 1906, presented 
against the decree of the Court of the Dis- 
trict Munsif of Peddapur, in “Original Suit 
No. 139 of 1906. 

~Judgment. 

Abdur Rahim, J.—I entirely agree in the 
conclusion reached by my brother Kriskva- 
svami Aiyar in the learned and instructive 
judgment which he is abont to read. | have 
nothing to add. The decree of the Subordi- 
nate’ Judge will be set aside as regards the 
8rd defendant and that of the District Munsif 
will be restored. There will be no costs. 

Krishnaswami Aiyar, J.—This second appeal 
has been preferred against the decree of the 
Subordinate Judge disallowing the plaintiffs’ 
claim against the 3rd defendant’s share in the 
mortgaged property. The mortgage was 
executed by the Ist defendant, the father, 
and the 2nd defendant, the adult son, while 
the 8rd defendant a minor was represeuted 
by the father, who also signed the document 
as his guardian. The money was borrowed 
for the marriage expenses of the 2nd defen- 
dant. The defendants have been dealt with 
as Sudras in this case, and no question has 
been raised as regards the correctness of that 
view. ‘It is contended that the Subordinate 
Judge is wrong in holding that the marriage 
expenses of the 2nd defendant are not under 
the Hindu Law a justifiable necessity for the 
borrowing of money and the execution of the 
mortgage. The powers of a Hindu manager 
of family property have been expounded in 
the judgment of Lord Justice Knight Bruce 
in Hunoomanpersaud Panday v. Musamimet 


Babooce Munraj Koonweree (1). At page 423, 
(1) 6 M. 1, A. 393; 18 W. R. 81 (Nure) 
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his Lordship says: “The power of the manager 
for an infant heir to charge an estate not his 
own, is, under the Hindu Law, a limited and 
qualified power. Ib ean only be exercised 
rightly in a case of need, or for the benefit of 
the estate.” , The need above referred to is 
afterwaids spoken of at page 424as “a 
sufficient and reasonably credited necessity.” 
Bona fide and reasonable enquiry may be 
sufficient to validate the charge though the 
actual necessity is not made out. We may 
at once dismiss from consideration, so far as 
the present case is concerned, the justification 
of benefit to the estate. In the case of the 
father, the discharge of an antecedent debt is 
in addition a sufficient ground to justify 
alienation. As regards the widow, who has 
succeeded to her husband’s estate, her power 
to charge it so as to bind her reversioners 
may extend to loans contracted for the per- 
formance of religious ceremonies or pilgrim- 
ages for the benefit of her husband's soul. 
As the present is not a case of an antecedent 
debt, the validity of the mortgage as regards 
the 3rd defendant’s share must be tested with 
reference to the consideration whether it was 
a case of need. In Suraj Bunst Koer v. 
Sheo Proshad Singh (2), it was held that 
the alienation would be valid if it was made 
by the managing member of the family 

‘for legitimate family purposes.” See 
page 101. The need or “the reasonably 
credited necessity ° spoken of in Hunooman 
Persaud’s case (1) has been paraphrased into 
legitimate family purpose. Necessity, there- 
fore, is not to be understood in the sense of 
what is absolutely indispensable but what 
according to the notions of a Hindu family 
would be regarded as reasonable and proper. 
Speaking of the cryptic phrase “ legal neces- 
sity,’ Golapchandra Sarcar Sastri in his 
Hindu Law, page 210 observes: “The 
expression legal necessity is very often used, 
to signify the causes for which, or the cir- 
cumstances under which, a single member of 
a joint family, or a like person, having a 
limited interest in property, is authorised to 
transfer it so as to pass to the transferee a 
right to the entire property. It comprises 
maintenance and support of the family, pre- 
servation of the family estate, management 
of the family business, if any, performance of 
necessary religious rites such as marriage and 


the like initiatory cer: monies. exequial riteu 
(2) 6 L A. 58 ; 5 C. 184; 40, L. R. 226. 
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and Sraddha ceremony,-—-and the payment 
of debts contracted for the above purposes.” 
In the Tagore Lectures for 1884-85, Bhatta- 
charyya says at page 488: “Legal necessity 
is of various forms. All the indispensable 
religious ceremonies, the sacraments, such as 
marriage and the investiture with the sacred 
thread, the obsequies, the cremation, the 
periodical oblations to the manes, the cere- 
monies customary in the family, the subsist- 
ence of the family, the education of the 
younger members, the payment of the ances- 
tral debts, the giving of presents at particular 
seasons and on special occasions to the rela- 
tives, —these and a thousand other causes of 
expenditure are constantly cropping up in a 
fairly prosperous Hindu joint family. All 
these are, in the strict sense of the word, 
lawful necessity.” In Babaji Mahadagi v. 
Krishmaji Devji (3), where a sum of money 
was borrowed to buy a stock of buffaloes with 
which tu resume the business of a milkman, 
it was held that the debt was contracted to 
put the father inthe way of earning a main- 
tenance and, therefore, under the pressure of 
family necessity. Mr. Justice West observes 
at page 669 :—“ Family necassity is an ex- 
pression that must receive a reasonable con- 
struction, and the head of the family and 
those dealing with him must, in the interest 
of the family itself, be supported in transac- 
tions which, though in themselves diminish- 
ing the estate, yet prevent or tend to prevent 
still greater losses. A reasonable latitude, 
too, must be allowed for the exercise of a 
manager's judgment, especially in the case 
of a father, though this must not b2 extended 
so as to free the person dealing with him 
from the need of all precaution, where a 
minor son has an interest in the property.” 
Judged by these principles, it is first of all 
difficult to suppose that the marriage of the 
2nd defendart was not a legitimate family 
purpose. I putitto the respondent’s Vakil 
whether he contended that having regard to 
the age of the 2nd defendant at the time of 
the marriage, it was not a purpose for which 
the father could legitimately incur expendi- 
ture or contract a loan. He disclaimed any 
intention of resting his case on that ground. 
Dismissing, therefore, from consideration any 
question of propriety basedon the ground of 
age, we are confronteé with the broad ques- 


tion whether the father was justified in bor- 
(3) 2 B. 666. 
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rowing money for the marriage of his son 
while the income of his property was insuff- 
cient to meet the expenditure. In Mahadeva 
Panda v. Rama Narayana Pandia (4), which 
was acase of partition between uncle and 
nephews, it was held that the nephews were 
entitled to deduct from the properties to be 
divided “the cost of the marriages of two of 
themasa legitimate charge on the family 
funds.” In Saravana Teran v. Muttayi 
Ammal (5), which was a suit to enforce a 
mortgage by the manager of the family, it 
was held that the loan incurred to defray 
the expenses of the marriage of a co-parcener 
was fora family purpose and showed a reason- 
able necessity to justify the alienation. See 
pages 382, 383 and 384. In Gharibullah v. 
Khalak Singh (6), the Privy Council spoke 
of a loan contracted for the marriage of a 
junior member as for a family purpose and 
as a case of necessity and upheld the aliena- 
tion as binding upon thefemily. The gift of 
a small portion of family property by the 
father or by the widowed mother.at the time 
of a daughter’s marriage without the consent 
of the sons which has been upheld as valid 
cannot be justified on the ground of necessity 
in a strict sense, Ramasami Ayyar v. Vengidu- 
sami Ayyar (T) and Kudautamma v, Nara- 
simhacharyulu (8X. These cases seem to be 
sufficient authority for holding that in cases 
the debt is contracted for a family purpose 
(and the marriage of a junior member of a 
co-parcenery isa family purpose) and it is 
reasonably necessary on the part of a pru- 
dent manager to borrow the money for such 
expenditure, the transaction will bind the 
co-parceners. But the Subordinate Judge in 
the Court below and the learned Vakil for 
the respondent have laid great stress on the 
decision in Govindarazulu Narastmham v. 
Devarabhotla Venkatanarasayya (9), where 
the learned Chief Justice and Mr. Justice 
Moore refused to uphold a sale of family 
lands by the father to defray the marriage 
expenses of one of his sons onthe ground 
that there was no moral or religious obliga- 
tion to geba son married. That case, no 


doubt. which purports to follow some ob- 

(4) 18 M. L. J. 75 

(5) 6 M. H.C. R. 371. 

(6) 25 A. 407; 7 C. W. N. 651; 5 Bom. L. R. 478; 
30 T. A. 165 (P. C.). : 

(7) 22 M. 118. 

(8) 17 MM. L. J. 528. 

(9) 27 M. 206, 


INDIAN CASES. 


197 


servations of Mr. Justice Muthusami Aiyar 
in Ponnappa Pillai v. Pappuvayyanger (10), 
supports the respondent's contention. The 
parties to that case were Brahmins. It was 
held thatas failure to perform marriage did 
not entail a forfeiture of caste, it was not a 
necessary ceremony or Samskara in the case 
ofa Brahmin and the expenditure incurred 
for the performance of such a ceremony was 
jn consequence no justification for the incurr- 
ing ofadebt. None of the cases to which I 
have referred appears to have been cited. 
There is no reference to them in the judg- 
ment. The decision itself has been very ably 
criticised and dissented from by Mr. Justice 
Chandavarkar with the concurrence of 
Knight, J.,in Sundrabai Javit Dagdu Pardeshi 
v. Shivnarayana Ridkarna (11). But for 
the fact that the defendants in the pre- 
sent case are Sudras to whom part of the 
reasoning in that case has no application, I 
should have felt inclined to ask the Full 
Bench to reconsider the decision in Govinda- 
razulu Narastmham v. Devarabhotla Venkata- 
narasayya (9). That case proceeds upon the 
view of Mr. Justice Muthusami Aiyar that 
pl. 29 of Chapter I, section 1 of the 
Mitakshara, is confined to such ceremonies 
as if unperformed would entail a forfeiture 
of caste or status and upon the assumption 
that marriage in the case of a male amongst 
Brahmins is not included in the initiatory 
ceremonies (Samskara). Reliance is also 
placed upon a text of Narada (quoted and 
interpreted in the Smrithi Chandrika), Chap- 
tor XIII, pl. 33 and 34. Before examining 
this decision further, it is necessary to point 
out that amongst Sudras marriage is an in- 
itiatory ceremony or Samskara and per- 
haps the most important of all the Samskaras 
performed for them. Iu commenting on the 
nd hemistich of verse 19 of the Achara- 
dhyaya of Yagnavaikya rendered by Mandlik 
thus “their (of the twice-born) ceremonies 
from conception to the funeral are performed 
with Mantras,” the great Commentator Apa- 
rarka observes ‘that for the Sudra the 
Samskaras are without Mantras.” He adds 
on the authority of the Brahmapurana :— 
“But the Sudra shall have the marriage 
Samskara alone. By the use of the word 
‘alone’, either the absence of the Mantras or 
of the previous Samskaras is meant. Then 


(10) 4 M. 1. 
(11) 82 B. 81; 9 Bom, I. R.1°66;3 M. L. T, 44 
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there is the alternative for them notwith- 
standing the injunction.” Commenting on 
the effect of the Samskaras dealt with in the 
first half of verse 13 of Yagnavalkya rendered 
by Mandlik thus :— “In this manner, the sin 
produced from the seed and the wonib is 
destroyed” (Mandlik page 161), Apararka 
says this is intended to apply to the four 
castes, not merely to the twice-born. In the 
Samskara Mayukha of Nilakanta, the great 
Bombay authority, the author commenting on 
the second half of verse 10 of Yagnavalkya 
already quoted observes:— By reason of the 
statement that to them (the twice-born) the 
ceremonies (from conception to death) are 
with Mantras, it is to be inferred that to the 
Sudra they are without Mantras. Amongst 
them as he had no study of the Vedas he has 
not the ceremonies which are incident to it 
like the Upanayana and the Vedavratas.” The 
Samskara Bhaskara whichis a work of author- 
ity on initiatory ceremonies says in leaf 2 
(Bombay | Sanskit dition, Venkateswara 
Press) :— The sixteen Samskaras beginning 
with Garbadhanam are for all. They are 
accompanied by Mantras only for the twice- 
born.” In the Samskara Ratnamala, Volume 
. 39, Anandasrama Series, the author com- 
menting on the same sloke cf Yagnavaikya 
observes :— lt is to be inferred that to the 
Sudra the ceremonies from Gurbadhanam to 
the last | ce are without Mantras.’ He 
adds :— Yama.says after stating the Sams- 
kara, ‘but the Sudra should have the 
Samskar as done thus without Mantra. Among 
them those (Samskarus) have no application 
- like Upanayana and Kandavratas which are 
incident to Vedic study as he has no Vedic 
study’ d&e............ ” Banerjee in his Tagore 
Lectures, First Edition, page 31, speaks of 
marriage as the only sacrament for women 
and Sudras. See also West and Buhler, 
page 1064, Note (b)citing Colebrook’s Digest. 
The foregoing texts are sufficient authority 
for the position that marriage isa Samskara 
or initiatory ceremony amongst Sudras and 
as such it ought to be performed in their 
case. What I have said so far is sufficient 
for the disposal of this case. But as the deci- 
sion in Govindarazulu Narasimham v. Davar- 
bhoila Venkatanaearayya (9) deals with an 
issue of great importance as regards the posi- 
tion of the marriage ceremony in the case of 
the Hindus, itis necessary to examine the prin- 
ciples on which the obligatory character of 
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the marriage ceremony rests. There are tio 
paths laid down for the Hindu in the sacred 
texts, (See Mahadeva Sastri’s Bhagavat 
Gita with Sankara’s Commentary page 2). 
One is the pathof workor attachment to 
the things of this world and the other the 
path of non-attachment or renunciation. The 
four asramas or stages of life are prescribed 
for the regenerate classes or at all events for 
the Brahmin. The journey from stage to 
stage in regular order of succession is con- 
templated as progress. along the path of 
wordly work. And every Hindu of the twice- 
born classes has to pass from each stage to 
the next and until he developes complete 
non-attachment in the last, the stage of the 
ascetic, when he prepares himself for final 
liberation. It is true that it is laid down in 
the Surtis (seethe text of Jabala Upanishad), 
Volume 29, Anandasrama Sertes, pages 242 
and 243, that if he has conquered his passions 
and cultivated the feeling of non-attachment, 
he may pass direct without going through 
the intermediate stages to the Asrama of the 
Sanyasin (See Medhadhithi’s Commentaries 
on Verse 36 of Manu Chapter VI and also the 
Mitakshara on Verses 56 and 57 of the Pra- 
yischittadhyaya of Yagnavalkya, page 309 of 
the Sanskrit Edition). But except for him 
who has thus qualified for entry direct that 
into other Asramas than that of house-holder, 
the stage of house-holder is practically com. 
The twice-born Hinda is not to be 
a student aslong as he chooses. He may re- 
main a Naishtika Brahmachari devoted to 
life-long studentship under strict conditions. 
Slokas 49 and 50 of Yagnavalkya, Achara- 
dhyaya, have been translated as follows by 
Mandlik: “The Naishtika Brahmacharin is to 
live near the Acharya; in his absence near 
his son or his wife, or his fire. In this 
manner the Brahmacharin using his body, and 
subduing his senses, attains the worldof - 
Brahma, and is not born again.” I translate 
the commentary of the Mitukshara, on these 
verses as follows :—-In this manner, z. e., in 
the manner stated, Nawshtika t.e., one who 
conducts himself till death, he shall live all 
his life near his preceptor. He shall not be 
his own master after the period of receiving 
instruction in the Veda. In his absence, 
near his son; in the absence of the latter 
near his wife, in her absence near the fire, 
disciplining his body in the manner stated, 
his senses being controlled, the Brahmachar¢ 
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attains the world of Brahma,t.e., achieves 
deathlessness, Never is he born here again.” 
Apararka in his Commentary on the same 
verses ab pages 71 and 72 of Volume 46 of the 
Anandasrama Series enters into a more 
elaborate explanation of the two classes of 
Brahmacharis, Upakurvana and Naishtika, 
the former being one who passes to the stage 
of Grahastha in the ordinary course of life and 
the latter being one who stays with his pre- 
ceptor for life under rigid rules of self-discip- 
line. In Chapter IT of Manu, Verses 243 to 
` 249 deal with the Narshtika Brahmachari. It 
' is enough to quote the first of those verses in 
order to indicate that the life of the Nazshtika 
is a life cf discipline ur.der the teacher for 
life to qualify for liberation. Verse 243 
(Buhler’s translation) says:—‘‘But if a student 
desires to pass‘his whole life in the teacher’s 
house, he must diligently serve him, until he 
‘is freed from this body”. But to the Upakur- 
vana or a student who remunerates his teacher 
to pass on with his leave to the next stage 
of life, Manu has the following injunction. 
Chapter III Verse 2 says: “A student who 
has studied in due order the three Vedas, or 
two, or even one only, without breaking the 
rules of studentship, shall enter the order of 
house-holders”. Verse 4 says: ‘Having 
bathed, with the permission of his teacher, 
and performed according to the rule the 
Samavarthanam (the rite on returning home), 
a twice-born man shall marry a wife of equal 
caste who is endowed with auspicious bodily 
marks”. The house-holder’s entry into the 
next stage of Vanaprastha or the hermit in 
the forest is thus enjoined. Manz, Chapter 
VI, Verse (1) says; — A twice-boru Snataka, 
. who has thus lived according to the law in 


the order of house-holders, may, taking a: 


firm resolution and keeping his organs in 
subjection, dwell in the forest, duly (observ- 
ing the rules given below)”. The following 
Slokas relate to the entry into the fourth 
stage, namely, that of the ascetic, Chapter 


VI, Verses 28, 34, 36 and 37:—"But having | 


thus passed the third part of (a man’s natural 
term of) life in the forest, he may live as 
an ascetic during the fourth part of his exist- 
ence, after abandoning all attachment to 
_ wordly objects. He, who after passing from 
order to order, after offering sacrifices and 


subduing his senses, becomes tired with (giv- 


ing) alms and offerings of food, an ascetic 
gains bliss after dĉath. Having studied the 
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Vedas in accordance with the rule, having 
begot sons according to the sacred Jaw, and 
having offered sacrifices according to his 
ability, he may direct his mind to (the 
attainment of) final liberation. A iwice- 
born man who seeks final liberation, without 
having studied the Vedas, without having 
begotten sons, and without Laving offered 
sacrifices, sinks downwards.” The obligatory 
character of marriage or entry into the order 
of house-holder is thus propounded by Manu 
with great emphasis. Verses 51 and 52 of 
Yagnavalkya, Acharadhyaya and also. Verses 
45,56 and 57 of the Prayaschittadhaya, (see 
pages 167, 249 and 250 of Mandlik) enforce 
the same view. Both the Commentators of 
Manu and the Commentators of Yagnavalkya 
have come to the conclusion, after a full dis- 
cussion of Sruti and Smriti texts, that the 
stage of house-holder is obligatory on all the 
twice-born. But to those who have pursued 
the path of non-attachment, Natshitku Biahm- 
acharya or perpetual studentship or entry 
from studentship into the stage of the hermit 
or ascetic direct is open. Some indeed have 
maintained that there is no warrant for the 
asramas of hermitand ascetic and that the 
stage of house-holder is the only one in which 
a man is at liberty to pass his life. The text 
of Gautama, Sacred Books of the Hast Vol. 
II, Verse 36 at page 193, supports that 
view— But the venerable teacher (prescribes) 
one order only, because the order of house- 
holders is explicitly prescribed (in the 
Tedas).” And,in Verse I, he expresses it as 
the opinion of “some” that “he (who has 
studied the Veda) may make his choice 
(which) among the orders (he is going to 
enter).”’ Gautama’s view is, however, reject- 
ed by Medhathiti and Vignaneswara. But 
that rejection is not to be understood as a 
sanction to each man to follow which order 
he likes or to be in noorder at all. Marriage 
js a Vyavasthitha Vikalpa or fixed ‘alternative, 
i. e., compulsory when certain conditions exist 
(see Jaimintya Nyayamala Chapter 12, Pada 
4, Adbikarna 7) and not an Atchehika Vikalpa 
or alternative to be chosen according to 
pleasure (Jaimin’ya Nyayamala, Chapter 12, 
Pada 3, Adhikarna 4). Except tothe man 
who pursues the path of non-attachmenr, to 
all others the order ofa house-holder is a 
necessary stagein the journey of life A 
person is rot justified in being in none of thie 
Asrams, Daksha (Manmathanath Dutt’s 
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iranslation page 434) says :—~‘A twice-born 
person should not live even for a day without 
following any order. If he lives without fol- 
lowing an order, he is required to perform a 
penitential rite.” See the Sanskrit text in 
Volume 48, Anandasrama Series, page 72. 

Apararka Cånandasrama Series, Volume 
46) relies on the same text of Daksha. He 
further adds on the authority of a text whose 
author is not named, “a man is not fit for 
Karma, O, King, without a wife whether he 
is a Brahman, Kshathria, Vaisya or Sudra. 
The wife is the chief factor for men in the 
attainment of Dharma, Artha and Kama”, 
which are three out of tho four ends of life, 
the last being final liberation. The stage 
oË the house-holder is extolled by Gautama 
in Verse 3 of Chapter III, page, 199, Sacred 
Books of the East, Vol II. “The house- 
holder is the source of these, (the four orders) 
because the others do nob produce offspring. n 
Manu expresses the same view. He says in 
Sloka 78, Chapter III: “Because men of the 
three (other) orders are daily supported by 
the house-holder with gifts of sacred know- 
ledge and food, therefore, (the order of) house- 
holders is the most excellent order.” In 
Chapter VI again he returns to the same 
theme. Verse 87 rans: “The student, the 
house-holder, the hermit, and the ascetic, these 
(constitute) four separate orders, which all 
spring from (the order of) house-holders”, 

Verse 88: “But all (or) even (any of) these 
orders, assumed successively in accordance 
with the Institutes (of the sacred law), lead 
the Brahmana who acts by the preceding 
(rules) to the highest state.” Verse $9: “And 
in accordance with the precepts of the Veda 
and of the Smriti, the house-keeper is declar- 
ed to be superior to all of them; for he sup- 
ports the other three” (Buhler’s transla- 
tion.) 

There is again a text of the Yajurveda 
which is referred to by the commentators on 
Manu and Yagnavalkya and whichis to the 
following effect.—That a person is born with 
three debts, one of which is to the pitris and 
that debt is discharged by the begetting of 
offspring. Manu refers to the same rule in 
Chapter VI Verses 35 and 94. Verse 94 says: 

“A twice-born man who, with collected mind, 
follows the ten-fold law and has paid his 
(three) debts, may, after learning the Vedanta 
according to the prescribed rule, become an 
ascetic,” Both Medhathitiand Vignanes wara, 
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quote the Vedic text in their commentaries on 
Manu and Yagnavalkya to enforce the view 
that the stage of house-holder is compulsory 
to all who have not attained to the level of 
non-attachment which fits them for per- 
petual studentship or the stages of hermit 
and ascetic. 

Passing now to the grounds of the decision 
in Govindarazulu Narasimhan v., Devarabhotla 
Venkatanarasayya (9), the first that invites 
our attention is the statement “nowhere is 
marriage in the case ofa male included in 
the initiatory ceremonies.” Having regard 
to the numerous statements in authoritative 
works on the Samskaras that marriage is an 
essential Samskara, it is perfectly plain the 
learned pleaders who argued the case failed 
to draw the attention of the learned’ Judges 
to such texts. Mr. Mayne says: “A Hindu 
marriage is the performance ofa religious 
duty,” Hindu Law, page 108. Banerjee says 
in his Tagore Lectures, First Edition, page 
30:—“It is regarded as one of the ten 
Samskaras necessary for regeneration of men 
of the twice-born classes.” Wi est and Buhler 
say [page 873 note (f)]:— “Marriage is a 
Samskarw that is strongly enjoined.” The 
Samskara Mayukha, the Samskara Bhaskara 
and the Samskara Ratnamala, all of them 
authoritative treatises on the Sumskaras 
but none of which has yet been translated 
into English, deal exhaustively with the 
Samskaras. Marriage is there shown by 
them to be among the most important. 
See the Samskara Mayukha, leaf 6, Samskara 
Bhaskara leaf 2, and the Samskara Ratnamala 
pages 2—5, <Amandasrama Series, Volume 
39. These works show that according to 
Gautama, the Samskaras are forty of which 
marriage is one. According to Angiras, they 
are twenty-five including marriage. Accord- 
ing to Asvalayana and others they are sixteen 
and marriage is among the number. The 
Samskara Ratnamal quotes the sages in full 
and points ontat page 6 the fruit of the 
several Samskaras. As regards marriage, ‘the 
fruit of the Samskara is stated to be the 
discharge of the debts to the Gods and the 
Pitris.’ The learned Chief Justice in 
Govindarazulu Narasimham v. Devarabhoila 
Venkatanarasayya (9), refers to the opinion 
of Colebrooke at page 301 of Volume II of 
Jagannadha’s Digest and also to the note in 
Stokes, H. L. Books, at nage 398, and ob- 
“We cannot find that Mr, Colebroske 
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had any sufficient authority for including 
marriage among the ceremonies necessary to 
perfect the class of a twice-born man.” This 
statement would, no doubt, be correct if it was 
intended to mean that in order to become a 
twice-born person, marriage is not a neces- 
sary condition. But Mr. Colebrooke does 
not say, and it is not necéssary for the pur- 
pose of establishing the obligatory character 
of marriage to say it, that marriage is’ a 
necessary condition to make a person twice- 
born. All that he says is that marriage is 
among the obligatory Samskaras. The eight 
ceremonies or Samskaras, he refers to, are 
also those that are prescribed for girls as 
made without Mantras. See leaf 2, Samskara 
Bhaskara. - He includes marriage as an addi- 
tional Samskara on the authority of Jagan- 
nadha himself who speaks of ten Samskaras 
“ab page 295 of the Digest. There is also 
another reason for separating marriage from 
the Samskaras that precede it, foras pointed 
out at page 300 of the Digest, itis not a 


Samskara ‘which a father does for the sons - 


as he does in the case of the preceding 
Samskaras but one in which the son himself 
participates as the active agent. Stress has 
been laid on the text of Narada. in Chapter 
XIIL Verse 34 is as follows: “Or, no pater- 
nal wealth being left, the initiatory ceremonies 
must be invariably performed for their 
hrothers by those previously initiated con- 
- tributing the required funds from their own 
portions.” The Smriti Chandrika, no doubt, in 
pl. 41 of Chapter 1V quotes this verse as pře- 
scribing therule incasethereis no patrimony 
and adds the comment in pl. 42, “that the 
ceremonies contemplated by this text com- 
mence in Juéakarma and end in Upanayana.” 
The marriage of an unmarried brother is 
certainly not a duty cast on the married 
brothers when there is no patrimony. And 
the limitation of Navada’s text in the parti- 
cular case of no patrimony to the ceremonies 
that end with Upanayana does not justify the 
inference that the author of the Smriti Chan- 
darika regarded marriage as a Samskara which 
was not obligatory. Dr. Jolly’s note, which is 
perfectly correct with reference to the comment 
of the Smrité Chandrika, is perhaps append- 
ed by mistake to Verse 33 instead of Verse 34. 
There is no note under Verse 34 andit may 
be Dr. Jolly’s observation is not applicable to 
the case put in Vese 33 of Narada. But, 
however, this may be, there can be no doubt 
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that the Snriti Chandrika is no authority 
for the position that marriage is not an 
obligatory Samskara. There remains one im- 
portant matter to be noticed. Ihave not been 
able to find on what authority Mr. Justice 
Muthusami Aiyar based his observations in 


Ponnaappa Pillai v. Pappuvayyangar (10), 


that thephrase “the like” in p. 29, Metakshara, 
Chapter I, Section I, refers only to such 
ceremonies as if unperformed would entail 
a forfeiture of caste. The discussion in the 
Mitakshara from pl. 17 to 29 is with reference 
to the question whether property arises by 
birth or by partition. As usual with the author 


_he first propounds the problem, see pl. 17. He 


states the argnment of theopponentstrengthen- 
ing it by apt quotations in pl. 18—22. In pl. 
23—26 he states his argument in answer to the 
opponent’s view and in pl. 27 his conclusion, 
namely, that property is by birth. Some 
texts apparently inconsistent with this view 
are explained away as referring to particular 
exceptions. Pl. 27 after stating the conclu- 
sion explains the text showing that the father 
has greater power than the mere holder of a 
joint interest as applicable to movables. 
Another text, which deals with a single 
member's power over immovables, is ex- 
plained as confined to exceptional cases. 
There is no reference in pl. 28 to the single 
member being the manager. But the text, 
however, is generally cited as dealing with 
the powers of a manager. The explanation 
of that text in p. 29 (Colebrooke’s transla- 
tion) is as follows: “ While the sons and 
grandsons are minors, and incapable of giving 
their consent to a gift and the like, or while 
brothers are soand continue unseparated, 
even one person, if capable, may conclude a 
gift, hypothecation, or sale of immovable 
property, if a calamity affectiny the whole 
family require it, or the support of the family 
render it necessary, or indispensable duties, 
sach as the obsequies of the father or the 
like, makeit unavoidable.” The words in the 
Mitakshara which have been rendered into 
English by Colebrooke by the clause Tor indis- 
pensable duties such as the obsequies of the 
father or the like make unavoidable” are 
simply Acashyam Kartavyeshu Putri shradha 
dishu. They simply mean “father’s shradas, 
ete., which have to be necessarily done.” It 
will be noticed that Mr. Colebrooke has by 
using the words “indispensable” and “un- 
avoidable”, added tothe stringency of the 
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condition under which an alienation is per- 
missible. The word ‘Adz’, which is translat- 
ed “or the like”, means beginning with and 
merely indicates that the father’s ceremony 
which is named is one out of a group of 
ceremonies. There is no implication that 
forfeiture of caste is a consequence of » failure 
to perform the obsequies and that a similar 
consequence flows from a failure to perform 
other ceremonies which are grouped together 
with the obsequies of the father. If we 
dismiss this idea then of forfeiture of caste as 
the penalty which must characterise ihe 
class of ceremonies for which the immoy- 
able property of the family may be alienated 
by the manager, there is nothing in pl. 29 
of the Mitakshara which prevents our hold- 
ing that a debt borrowed for defraying the 
expenses of the marriage of tbe son is re- 
coverable from the family property as having 
been incurred for a family purpose in a case 
of necessity. The importance of the marri- 
age ceremony in the case of every Hindu, 
subject to the exceptions already noticed, is 
so well recognised by the Mitekshara that in 
the commentary at page 416 on Sloka 2&9 
of Yagnavalkya, Vignaneswara observes: 
“Harita says a person, who isin no Asrama 
(after leaving studentship) for a year, shall 
perform Prajapatya Krichra and enter the 
(next) Asrama. After the second year, the 
penance of Athi Krichra; after the third, 
Krichratht Krichra; beyond that Chandrayana. 
This is in case (the Asrama) is not 
available. But if available ordinarily the 
purifications prescribed for Upapa- 
thakas should be ordered according as 
the abstention was intentional-or not,” It 
is unnecessary for our present purpose to 
explain these expiatory rites. The above pas- 
sage from the Alztakshara is decisive of the 
obligatory characterof the marriage ceremony. 
This passage is quoted in leaf 199 of the 
Samskara Bhaskara with approval. I have, 
therefore, no hesitation in holding that the 
marriage of the 2nd defendant for which the 
loan was contracted by the Ist defendant and 
the mortgage executed wasa proper family 
purpose and the 3rd defendant’s interest in the 
morigaged property is consequently liable for 
the mortgage debt. I would sct aside the 
decree of the Subordinate Judge as regards 
the 3rd defendant and restore that of the Dis- 
trict Munsif. I make no order as to costs. 
Appeal allowed. 
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Cs. c. 4 S. L. R. 52.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revision No. 155 or 1909. 
April 21, 1910. 
Present:—Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 
MAHOMED HASHIM HAJI NAZARALI 
AND OTHERS—APPLICANTS ` 


VETSUS 


EMPEROR—Opprosire Parry. 

Practice—Criminal Procedure Code (Act V of 1898) 
s. 253—Discharge—Di smissal of complaint—Dismissal of 
second complaint arising out of the same facts—Renewal 
of previous complaint—Judicial discretion. 

The petitioners were prosecuted by A. for robbery 
of his mare under cover of levying from him a debt 
due to him, The complaint was dismissed under 
section 253, Criminal Procedure Code. Subsequently, 
the petitioners were prosecuted by A for cheating 
him by refusing to hand over to him his mare and a 
receipt for the debt. This prosecution also failed 
and then A prosecuted the petitioners for the robbery 
of his mare under cover of levying from him the debt. 
The Magistrate ordered process to issno on this 
renewed complaint: : 

Held, that the Magistrate failed to exerciso sound 


judicial discretion in proceeding with the renewed |" 


complaint and that the proceedings should be quashed 

Application for revision against the order 
of the Sub-Divisional Magistrate Nara (Mr. 
Hanson). 

Mr. Lalchand Hasomal, for the Applicants, 

Mr. Teckchand Udhauwdas, for the Crown. 

Judgment.—The applicants were 
prosecuted by opponent for robbery of hig 
mare under cover of levying from him a 
debt due to: them. The matter was the 
subject of a preliminary enquiry and a 
regular trial ending in discharge under 
section 253, Criminal Procedure Code. 

The applicants ‘were subsequently pro- 
secuted by opponent for cheating him by 
refusing to hand-over to him his mare and 
a receipt for the debt in pursuance of an 
alleged agreement which resulted in the 
discharge under section 253, Criminal Pro- 
cedure Code. 

The applicants on failure of this subsequent 
prosecution have again been prosecuted by 
opponent for the robbery of his mare 
under cover of levying from him the debt. 
The applicants- accordingly seek revision of 
the order of the Sub-Divisional Magistrate 
for process to issue against them on this 
renewed complaint. Subsequently it is said 
the matter has been transferred: for trial 
before the Mukhtyarkay and First Class 
Magistrate, Mirpur Khas, 
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No doubt, the Sub-Divisional Magistrate 
had jurisdiction to entertain this renewed 
complaint, but he failed, in our opinion, to ex- 
ercise sound judicial discretion in proceeding 
with it on the facts above set forth.. We 
accordingly set aside his order. for process 
to issue and direct further proceedings 
before the Mukhtyarkar and First Class 
Magistrate, Mirpur Khas; to be stayed as 
though the renewed complaint had been 
dismissed under section 203, Criminal Pro- 
cedure Code. 

Order set aside, - 


(s. € 48. L. R. 33.) 
SIND JUDICIAL COMMISSIONER’ S 
. COURT. 

CRIMINAL Revision No. 26 of 1912. 
April 21, 1910. 
Present:—Mr. Hayward, J. O., and 
Mr. Crouch, A. J. C. 
GULU TIRITH— APPLICANT 
versus 
CHATUNMAL MENGHOMAL. 
Opeosite Party. 

Criminal Procedure Code (Act V of 1898), s. 258— 
Dismissal of complaint—Revival—Delay in renewing 
complaint—Judicial Discretion. 

Although a Magistrate has - jurisdiction to entertain” 
a complaint after it has once been wrongly dismissed 
under section 258, Criminal Procedure Code, the 
appropriate remedy for complaints wrongly dismissed 
is vested solely in the higher grades of Magistrates 
and the Sessions Judges under section 437, Criminal 
Procedure Code. 

After the examination of the complainant and of 
one witness, the complainant withdrew his remaining 
witnesses, and allowed his complaint to be dismissed 
under section 258, Criminal Procedure Code. After 
the lapse of five months, the complainant again filed a 
renewed complaint on the same facts. 
tiate theroupon issued process against the accused: 

Held, that the Magistrate had failed to exercise a 
sound discretion in proceeding with the complaint 
and that the proceedings should be quashed. 

Application for revision against the order 
‘of the Resident Magistrate, Mirpur Khas 
(Mr. Bulchand Alumal). : 

Mr Lalchund Hasomal, for the Applicant. 

Mr. Teckchand Udhawdas, for-the Crown. 

Judgment..—tThe applicant seeks 
revision of the order of the Resident Ma- 
gistrate, Mirpur. Khas, issuing’ process 
against him on the opponent’s complaint of 
criminal breach of trust renewed five months 
after the dismissal of a similar complaint 
by the First Class Magistrate, Mirpur Khas 
` under section 263, Criminal Procedure Code. 
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No doubt, the Resident Magisirate, 


-Mirpur Khas, had jurisdiction to entertain 


the renewed complaint, bnt he failed, in 
our opinion, to exercise sound judicial discre- 
tion in proceeding with it. It appears that 
the opponent withdrew the remaining 
three witnesses after the examination of 
one witness and himself on the former 
complaint and permitted five months to 
elapse before filing the renewed complaint. 
This conduct was, in our opinion, sufficient 
ground for declining under section 203, 
Criminal Procedure Code, to proceed with 
the renewed complaint. 

We think it desirable also to observe 
that the appropriate -remedy for complaints 


` wrongly dismissed is vested solely in the 


higher grades of Magistrates under section 
437, Criminal Procedure Code. 

We accordingly set aside the order of 
the Resident Magistrate, Mirpar Khas, for 
the issue of process and direct the further 
proceedings which are said to be now pend- 
ing before the 2nd Class Magistrate, 
Pithoro, to be stayed as though the renewed 
complaint had been dismissed under section 
203, Criminal Procedure Code. 

Order set aside. 





(s. ©. 4 S. L. R. 55.) 
SIND. JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL APPEALS Nos. S AND 9 or 1910 
April 22, 1910. ; 
Present:-——Mr. Hayward, J. C. and 
Mr. Crouch, A. J. C. 
EMPEROR— 
versus 
VIRUMAL BEGRAJ AND OTHERS— 


ACCUSED. 

Penal Code (Act XLV of 1860), ss. 71, 124 A, 153A— 
Distinct offences—Distinct passages contained in one 
pamphlet—Conviction under both sections— Advertise- 
ment of Swadeshi goods—Sanction to prosecute, 
essentials of —Criminal Procedure Code (Act V of 
1898), s. 196—Omission to specify sections in order— 
Punishment. 

Advertisement of Swadeshi shop goods can be no 
justification whatever for the co-conspirators pub- 
lishing a pamphlet calculated to excite disaffection 
against Government and to promote feelings of hatred 
between the Indian and European Subjects of Flis 
Majesty. ° 

The offence of attempting to promote feelizgs of 
hatred between the Indian and European classes of 
Subjects of His Majesty is distinct from, and not a 
necessary ingredient in, the offence of attempting to 
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excite disaffection against the Government established 
by Jaw in British India. 

It is not necessary for the charges to specify the 
distinct passages in a pamphlet which aro alleged to 
constitute the offence of attempting to promote 
feelings of hatred and the distinct passages which are 
alleged to constitute the offence of attempting to excite 
disaffection. It is sufficient for the charges to allege 
generally that the pamphlet constitutes an attempt 
to promote feelings of hatred and also to excite dis- 
affection. 

Emperor v. Tribhovandas, 33 B. 77 at pp. 82 and 85; 
1 Ind. Cas. 641; 10 Bom. L, R. 80!; 8 Cr. L. J. 272, 
followed. 

The two offences, though committed oy means of the 
same pamphlet, are as distinct as two libels on ihe 
(different persons contained in one book. They do 
not come within the provisions of section 71, Indian 
Penal Code. < 

Emperor v. Bal Gangadhar Tilak, 10 Bom. L. R. 848 
at p. 903;8 Cr.L.J. 281; Emperor v. Ganesh Damodar 
Savarkar, 12 Bom. L. R. 105 at pp. 106, 115 and 117; 
34 TR. 894; 5 Ind. Cas. 854, followed. 

All that is required for a sanction to prosecute by 
Government is a complaint of facts within the meaning 
of section 190 (1) (a), Criminal Procedure Code, and 
an order for making thatcomplaint under section 196, 
Criminal Procedure Code. So long as the matter of 
complaint is made sufficiently clear in the order, no 
specification of the particular section of the Penal 
Code appears to be required by section 196. 

Punishments for offences, under sections 124A and 
158A of the Penal Code, should be deterrent, 
especially where a peculiarly mischiovous conspiracy 
is proved and an obnoxious pamphlet appears to have 
been specially prepared to catch the attention and 
poison the immature minds of students and others of 
an impressionable temperament. . 

Appeals against the decision of the Sessions 
Judge, Sukkur;Larkana, (F. K. Boyd, 
Esquire.) 

Mr. Raymond, for the Accused No. 1. 

Mr. Dipchand, for the Accused Nos. 2 and 3. 

Mr. Teckchand, aided by Mr. Lalchand 
Chuhermal, for the Crown. 

Judgment.—the appellants Virumal, 
Chetumal and Gordhanlal appeal against the 
decisiors of the Sessions Judge, Sukkur- 
Larkana, convicting and sentencing them to 
terms of transportation and to fines under 
sections 124-A and 153-A Indian Penal Code, 
for having been respectively the printer, pub- 
lisher and writer of a pamphlet called 
Swadeshi Halchal and thereby having attempt- 
ed to excite disaffection against the Govern- 
ment established by Jaw in British India and 
to promote feelings of hatred between different 
classes of subiects of His Majesty. 

Mr. Raymond for the appellant Virumal 
has nct been able to deny that the pamphlet 
is seditious, but has urged that Virumal 
could rot be held guilty of an attempt to 
excite disaffection as he was ignorant of the 
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contents of the pamphlet till it had issued 
from his press and had no vicious intention; 
that Virumal could not be held guilty of an 
attempt to excite disaffection as there was no 
clear proof that the pamphlet was actually 
offered for sale or sold; that in any case 
Virumal could not be convicted and sentenced 
separately for the attempt to promote feelings 
of hatred as that offence was included in the 
offence of attempt to excite disaffection and, 
moreover, was not specifically mentioned in 
the sanction for the prosecution ; and that in 
any case Virumal had done his best by 
promptly stopping the sale to prevent evil 
effects from the offences and was entitled to a 
material reduction of sentence on this account 
and in view of the acknowledged loyalty and 
freedom from sedition of the Province of Sind. 

Mr. Dipchand for the appellants, Chetumal 
and Gordhanlal, has not been able to press his 
denial that the pamphlet is seditious, but has 
urged that neither Chetumal nor Gordhanlal 
could be held guilty of an attempt to excite 
disaffection as they did not appreciate the real 
nature of the contents of the pamphlet, believ- 
ing them merely to be innocent advertise- 
ments of the Swadesh? goods of their shops 


„and so had no vicious intention; that neither 


Chetumal nor Gordhanlal could be held guilty 
ofan attempt to excite disaffection as there 
was no clear proof that the pamphlet was 
actually offered for sale orsold; that in any 
case neither Chetumal nor Gordhanlal could 
be convicted and sentenced separately for the 
attempt to promote feelings of hatred as that 
offence was included in the offence of attempt 
to excite disaffection and,' moreover, was not 
specifically mentioned in the sanction for the 
prosecution; and that in any case Chetumal 
had done his best by promptly stopping the 
sale to prevent evil effects from the offences, 
while Gordhanlal was young and inexperi- 
enced and bothChetumal and Gordhanlal were 
entitled to material reductions of sentences on 
these accounts and in view of the acknowledg- 
ed loyalty and freedom from sedition of the 
Province of Sind. 


We have read the translation of the 
Swadeshi Halchal and have no hesitation in 
holding that the pamphlet is deliberately cal- 
culated both to excite disaffection against the 
Government established by lawin British India 
and to promote feelings of hatred between the 
Indian and European subject® of His Majesty 
We have, therefore, to consider whether Vira 
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mal, Chetumal and Gordhanlal have rebutted 
the natural presumption of vicious intention 
arising against, them under section 114, Indian 
Evidence Act, from the preparation and offer- 
ing for sale or selling of the pamphlet. It has 
been argued at length that Virumal never 
read tke pamphlet till after it had issued 
from his press. It is urged that he was far 
too busy with other matters and that ib was 
only while waiting in enforced idleness at 
Rohri station on nis way to Hyderabad that 
he first found leisure to peruse its contents 
and learn their objectionabie nature and that 
his honest intention is shown by his promptly 
stopping the sale at Hyderabad and thereafter 
rendering every assistance in the subsequent 
enņuiries on behalf of Government. It is 
seriously argued that Chetumal was ignorant 
of Arabic Sindhi, the writing in which the 
pamphlet was printed and that both he and 
the writer Gordhanlal honestly intended the 
pamphlet merely to be an advertisement of 
the Swadeshi goods of their shops. We have 
carefully considered the evidence and are 
wholly unable to accept these contentions. 
We have no doubt that Virumal, Chetumal, 
and Gordhanlal were co-conspirators for the 
preparation aud publication of the pamphlet at 
the Provincial Conference at Hyderabad with 
the vicious intention of exciting disaffection 
.against Government and promoting feelings 
of hatred between the Indian and European 
subjects of His Majesty. Virumal is proved 
by the Assistant Manager of his own press to 
have had the manuscript in his own possession 
from the 15th to 20th March. Its objection- 
able nature could be detected in five minutes. 
The whole pamphlet could be read in an hour. 
Virumal accepted it for printing on the £Oth 
March andit was being printed at his press 
upto the 8th April. Virumal is said to have 
accepted it for printivg only on condition that 
his ordinary duty of proof correcting should 
be done entirely by the writer Gordhanlal, 
It is difficult to understand how Virumal 
could practically have left all the various 
processes of proof correcting to the .writer 
Gordhanlal. At all events he appears to 
have undertaken the correction of some 
proofs, for he was asked to “print out 
the other proofs after carefully examining 
them” in a letter from (Cordhanlal and 
again Chetumal isasked to “warn him to go 
through them carefully,” in another letter 
from Gordhanlal. It is also remarkable that 
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the order was treated as private and not enter- 
ed in the job work book. A clumsy attempt 
was subsequently made to insert an entry so 
as to make it appear ordinary outside job 
work. Virumal may have been particularly 
busy both in and outside his press about this 
time, but it is impossible to believe even if 
this were so that he could have remained in 
ignorance of the nature and contents of this 
pamphlet which was admittedly being printed 
for publication at an assembly in which he 
wasso deeply interested as the Provincial 


Conference. Virumal’s subsequent conduct, 
moreover, does not appear to us to have 
been that of an honest man who had 
suddenly discovered that he had inad- 


vertently been led into printing an objec- 
tionable pamphlet. Jt is not suggested that 
he ever expressed the slightest irritation at 
the deception practised on him by Chetumal] 
and Gordhanlal. Ie has not ventured to 
offer what would have been the best evidence 
of his cutraged feelings upon this sudden 
discovery on this 9th April, namely, the evi- 
dence of his pleader Bhojsing with whom he 
is alleged to have been talking at the time 
at the Rohri station. He enquired that same 
night from Chetumal’s man: how many copies 
of the pamphlet had been sold and “authorita- 
tively” prohibited further sales by Chetu- 
mal’s man at the stall kept by Chetumal at 
the exhibition then in progress with the 
Provincial Conference at Hyderabad. He 
telegraphed next day tohis Assistant Manager 
to postpone delivery of the rest of the 
copies of the pamphlet to Chetumal's shop 
at Sukkur and also sent a post card stat- 
ing not “that he had suddenly discovered" 
but “that Bhojsing had said” the pamphlet 
was objectionable and prohibiting delivery 
of the usual copy of the pamphlet to the 
Collector. He did not until the 18th April, 
after another copy had already found its 
way into the Collector’s Office, forward the 
usual copy of the pamphlet to the Col- 
lector. He then stated in the covering letter 
that only 10 or 15 copies had been sold and 
that he had asked the author to modify some 
few passages with which he did “not agree" 
and which “appcared undesirable,’ when 
reading the pamphlet at Hyderabad. He 
certainly answered subsequent references as 
to the name and particulars of the pamphlet 
and permitted an inspection of the copies of 
the pamplilet lying at his press bub be could 
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hardly have avoided doing so. He also 
surrendered farther copies of unbound parts 
of the pamphlet said to have been over- 
looked in the search by the police, but they 
were chiefly useful for his subsequent defence 
of no publication. He finally pleaded not 
that the pamphlet was objectionable and 
that he had been grossly deceived into print- 
ing it by Chetumal and Gordhanlal, but that 
it was free from objection and he sought to 
establish the plea by evidence—rightly re- 
jected, in our opinion, as irrelevant—that 
other people had issued similar publications. 
Virumal’s subsequent conduct as here con- 
sidered appears to us not that of an honest 
printer grossly deceived by two unprincipled 
villains but rather the conduct of a guilty 
conspirator warned by expert advice and 
strenuously seeking to save himself from the 
grasp of thelaw. Chetumal and Gordhanlal 
were without doubt aware all along of the 
nature and contents of the pamphlet, Chetu- 
mal arranged for its printing and undertook 
its saleand Gordbanlai was the writer. The 
documents found in the searches of their shops 
and houses showed they were in constant 
communication about the preparation of the 
pamphlet. It is impossible to treat seriously 
Chetumal’s contention that he did not know 
its contents and nature owing to ignorance of 
. Arabic. . Sindhi. Chetumal is alleged to 
have told the Assistant Manager of the press 
that it was a translation of a Devnagri Hindi 
work in his possession and the documents 
found in the searches show constant cor- 
respondence between Chetumal and Gordhar- 
Jal in Devnagri character. It is also im- 
possible to treat seriously Chetumal and 
Gordbanlal’s contention that they intended 
the pamphlet merely to be an innocent ad- 
vertisement of their Swadeshi shop goods. 
The pamphlet itself does not admit of such 
a construction and even if it did, advertise- 
ment of Swadeeht shop goods could be no 
justification whatever for the co-conspirators 
publishing a pamphlet calculated to excite 
disaffection against Government and to pro- 
mote feelings of hatred between the Indian 
and European subjects of His Majesty. 

We have had under our consideration the 
question whether the conspirator’s acts would 
not be punishable not merely as abetment 
but as completed attempts to excite disaffec- 
tion and promote feelings of hatred even 
though falling short of actual publication of 
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the pamphlet. We do not, however, consider 
ib necessary to discuss this question in detail 
because we find ample evidence on the record 
of actual publication of the pamphlet at 
Hyderabad. There does not appear to be 
sufficient reason for disbelieving the evidence 
of the Daftardar’s Head Munshi Nichusing 
that he actually bought a copy of the pam- 
phlet at Chetumal’s stallin the Exhibition 
at Hyderabad. He was corroborated by an 
Officer ina responsible position, the Col- 
lector’s Daftardar Sadhusing and the matter 
was known from an early stage of the in- 
vestigation to Mr. Manley the Assistant 
Superintendent of Police. The particular 
copy of the pamphlet was not, it is true, 
produced at the trial, but it was alleged to 
have been handed over to the Collector, Mr. 
Lawrerce, and such an allegation could hardly 
have been made if it had been liable to im- 
mediate reputation by calling Mr. Lawrence. 
Nor does there appear sufficient reason for 
discarding the evidence of Dharamsing, the 
Editor of the Khair Khah, to the effect that 
he also had actually bought a copy of the 
pamphlet at Chetumal’s stall in the Exhibi- 
tion and showed it to Abdul Wahab, the 
Editor of the Alhag, in the presence of 
Baharsing a pleader of the Sukkur Bar in the 
course of a conversation on the institution 
of these proceedings. It is true that the 
matter was not mentioned till a late stage of 
the trial and that Dharamsing, Abdul Wahab 
and Baharsing have all been shown to have 
been subjected from time to time to severe 
criticism by Virumal as Editor of the 
Sindhi. But the matter had been published 
shortly after the conversation in an article of 
the 2nd October in the Alhag and the copy 
of the pamphlet was produced at the trial 
and ihe manner in which the attendance of 
Dbaramsing, Abdul Wahab and Baharsing had 
been secured was fully explained by the Assist- 
ant Superintendent of Police, Mr. Manley. 
There was besides no special reason so early 
as the 2nd October to fabricate evidence of 
publication because Virumal had long before 
admitted the sale of 10 or 15 copies in his 
letter to the Collector. It has been argued 
that Virumal’s intention to withdraw this 
admission had already become obvious from 
the contents of his bail applications. But 
they merely contained assertions that he had 
“stopped the circulation” by sale or other- 
wise on finding objection was taken to certain 
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passages. Not even at the trial did Virumal 
deny that the pamphlet was exposed for sale 
at Chetumal’s stall. He merely alleged that 
the statement of Chetumal’s man that soma 
copies had actually been sold before prohibi- 
tion of further sale had subsequently been dis- 
covered ona reference to Chetumal to be in- 
correct. At the trial Chetumal also ‘denied 
there had been any actual sales and an ex- 
tract from his accounts was put in evidence 
in support of the denial showing what other 
books had actually been sold at his stall at 
the Exhibition. Several witnesses were also 
called to say they had not seen the pamphlet 
on sale at the Exhibition or the Provincial 
Conference. This negative evidencs is, how- 
ever, not of much value and is largely dis- 
counted by the fact that only 155 copies were 
found in the search of Chetumal’s shop where- 
as 175 or 180 copies were alleged to have been 
delivered by the Assistant Manager of the 
press. Determinedefforts were made to show 
that no sales could have taken placz because 
nearly all the'l,000 copies alleged to have 
been printed could be accounted for from 
“among the documents produced at the trial. 
But it did not appear after a full considera- 
tion that the data available pointed to any 
conclusive result. On the other hand, the 
probability is that the copies of the pamphlet 
were exposed for sale and actually sold at the 
Exhibition. It was for the very purpose that 
they were printed according to the Assistant 
Manager of the press and Virumal with a copy 
in his hand went without hesitation to stop 
further sales at Chetumal’s stall at the Ex- 
hibition immediately on his arrival for the 
Provincial Conference at Hyderabad. 

‘We have sow to consider the technical objec- 
tions raised to the separate convictions and 
sentences passed upon the three conspirators on 
the charge of attempting to promote feelings 
of hatred between different classes of subjects 
of His Majesty. Ib has been argued that this 
charga doas not comprise adistincs o‘fenca, bit 
is included inthe charge of attempting to 
excite disaffection against the Governm2at 
establisual by law in British India. It 
appears, however, to us that the charge does 
comprise a distinct offence. It has not.bsen 
stated specifically in the charge, but it is clear 
from the pamphlet that the different classes 
meant are the Indiansand European classes of 
subjects of His Majesty. The offence of at- 
tempting to promote feelings of hatred be- 
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tween thess clas323 is without donb distins: 
from, and not a nesessary ingredient in, the 
offance of altempting to excite disaffection 
against the Government established by lawia 
British India. Itis not necessary for the 
charges to specify the distinct passages in the 
pamphlet which are alleged to constitute the 
offence of attempting td promote fealinzs of 
hatred and the distinct pxssages which are 
alleged to constitute the offence of attempting 
to excite disaffection. It is sufficient for the 
charges to allege generally thatthe pimpùlet 
constitutes an attempt to promote feelings of 
hatred and also toexcite disaffection, as held 
by the Bombay High Court in the cwe of 
Emperor v. Tribhovandts (1). The two offen- 
ces, though committed by means of the sams 
pamphlet, are as distinct as two libels on two 
different persons contained in one book. 
They do not come within the provisions of 
section 71, Indian Penal Code. This view is 
confirmed by two cases decided by the 
Bombay High Court, Emperor v. Bal any t- 
dhar Tilak(2)and Emperor v. Ganesh D imolar 
Savarkar (3). It has been further argued 
that in any case this charge does not cpm: 
within the order of the prosecution under 
section 193, Criminal Procedure Code, as 
that order does not specify the particulw 
section of the Penal Code. It appaars to us, 
however, that all that is required is a com- 
plaint of facts within the meaning of section 
190 (1) (a), Criminal Procedure Code, anl 
an order for making that complaint under 
section 196, Criminal Procedure Code. X> 
long as the matter of complaint is made 
sufficiently clear in the order, no specification 
of the particular section of the Penal Code 
appears to be required by section 193, Criminal 
Procedure Code. That isa matter for the 
Magistrate or Court. 

We have finally to consider the sentences 
inflicted on the three conspirators. It has 
been urged that they are unduly severe in 
view of Virumal and Chetumal having 
promptly stopped the sale of the pamphlet and 
in view of Gordhanlal’s youth and inexperi- 
ence and in view generally of precedents anl 
the acknowledged loyalty and freedom from 
sedition of the Province of Sind. We have 


already discussed the conduct of Viramil 

(1) 33 B. 77 at pp. 82, 85; 1 Ind. Cas. 641; 10 Bon, 
L. R. 801; 8 Or. L. J. 272. 

(2) 10 Bom. L. R. 838 at p. 903; 8 Cr. L, J. 251, 

(3) 12 Bam. L. R. 103 at pp. 100, 115, 117; 3k B. 
594; 5 Iud. Cas. 854, 
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with regard to the stopping of the sale and 
indicated our opinion that his conduct was 
prompted not by genuine regret at having 
been inadvertently led into printing an objec- 
tionable pamphlet but by the much less 
praiseworthy motive of saving himself from 
the grasp of the law. We cannot hold the 
conduct of Chetumal worthy of greater res- 
pect. He appears, indeed, to have consent- 
ed to stop the sale but not without indications 
of reluctance, for he demanded delivery of 
the remaining copies from the Assistant 
Manager of the press even after the sale had 
been stopped at Hyderabad,—and the copies 
already delivered were found still among other 
- articles exposed forsale in his shop at Sukkur 
when searched aba considerably later date 
by Mr. Manley, the Assistant Superintendent 
of Police. We have noted the comparative 
youth and inexperience of Gordhanlal, but at 
the same time have been unable to avoid 
recognizing the diligence with which he 
pursued his ill-chosen path and his capacity 
to do-wrong. We have also referred to the 
precedents and have found punishments 
varying from a few months simple to three 
years’ rigorous imprisonment with substantial 
fine, but we have not found that these punish- 
ments have proved effective in deterring 
others from like offences. We are in these 
circumstances unable to hold that the 
sentences inflicted on the three conspirators 
are unduly severe, 

Their conspiracy was, in our opinion, 
peculiarly mischievous. ‘The obnoxious pam- 
phlet appears to have been specially prepared 
to catch the attention and poison the imma- 
ture minds of students and others of an 
impressionable temperament likely to attend 
the Provincial Conference at Hyderabad. It 
was a deliberate attempt calculated to bring 
disunion into the homes of loyal families of 
this Province. The subsequent conduct of 
Virumal and Chetumal in stopping the sale 
and the youth and inexperience of Gordhanlal 
have, in our opinion, received the full 
consideration which they merit in the reduced 
sentences of three years’ transportation and 
Rs. 1,000 fine in the case of the two former 
and of five years’ transportation and Rs. 500 
fine in the case of the latter for offences 
which would otherwise not have been too 
severely rewarded with double those sentences. 
16 is ‘essential that the punishments 
should be deterrent aud experience has shown 
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that the scale hitherto adopted has not proved 
deterrent. There is no solid ground for 
treating such offences with a greater degree 
of lenience than other crimes for which the 
Penal Code has prescribed similar punish- 
ments. Stress has been laid by the learned 
pleaders, wha have so ably conducted the 
appeals, on the acknowledged loyalty and 
freedom from sedition of this Province. 
That loyalty and freedom were, in our 
opinion, best protected by showing from the 
outset that all attempts at corruption will 
be met with uncompromising repression by 
the Courts of Sind. We accordingly confirm 
the convictions and sentences and dismiss the 
appeals. ; 


Appeais dismisse l. 


(s.c. 4 S. L. R. 65.) 
.SIND JUDICIAL COMMISSIONER'S 
COURT. - 
First Civit Arrear No. 21 op 1908. 
April 29, 1910. 
Preseni:—Mr. Hayward, J. C., and 
h Mr. Leggatt, A. J. ©. 
HASRAJ HIRJI—PLANTIFF—ÀPPELLANT 
versus 
Tae KARACHI MUNICIPALITY— 
< DEFENDiNT— RESPONDENT. 

Bombay District Municipal Act (II of 1901),s. 54 
(1) (c)— Location of refuse carts—Nuisance—Duty of 
cleansing streets—Tort—Injunction, swit for. 

The location ofa refuse cart near a residential 
house is a nuisance. 

Tho provision of refuse carts is essential for 
cleansing public streets. It is, therefore, an obligatory 
duty, necessarily deducible from tho obligatory duty 
of cleansing public streets, laid upon the Karachi 
Municipality by section 54 (1) (c) of the Bombay 
District Municipal Act. 

No action in tort will lie in respect of the exercise 
with judgment and caution of powers conferred by 
the Legislature. 

Appeal against the decision of the Ad- 
ditional Judicial Commissioner, (H. XN. 
Crouch, Esquire). 

Mr. Lalchand Hassomal, for the Appellant. 

Mr dHarchandrat Vishindas, for the Re- 
spondents, 

Judgment.—tThe appellant appeals 
agaiust the decree of the Additional Judicial 
Commissioner dismissing his suit for an 
ivjunction restraining he Karachi Munici- 
pality from placing a refuse cart near his 
house. 
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Mr. Lalchand on behalf of the appellant 
has urged that the refuse cart has been found 
to be a nuisance and that the injunction 
ought to have been granted as the provision 
of the refuse cart does not come within the 
obligatory duty of cleansing public streets 
laid upon the Karachi Municipality by sec- 
tion 54 (1) (e) of the Bombay District 
Municipal Act, III of 1901. 

Mr. Harchandrai on behalf of the Karachi 
Municipality has urged that thé refuse cart 


ought not to have been held to bea nuisance- 


and that in any case its provision is an 
obligatory duty necessarily deducible from 
the obligatory duty of cleansing public streets 
laid upon the Karachi Municipality by sec- 
tion 54 (1) (c) of the Bombay District Muni- 
‘cipal Act, LIT of 1901. 

We concur upon a consideration of the evi- 
dence with the learned Additional Judicial 
Commissioner’s findings of fact that the 
refuse cart is necessarily a nuisance, but was 
probably specially seasoned for the benefit 
of the medical witnesses and is ordinarily 
managed and has been located near appel- 
lant’s hotise with due judgment and caution 
by the Karachi Municipality. We also 
concur upon a consideration of the evidence 
with the learned Additional Judicial Com- 
missioner’s finding of fact that the provision 
of refuse carts is essential for the cleansing 
of the public streets, The provision is, 
therefore, an obligatory duty necessarily 
deducible from the obligatory duty of cleans- 
ing the public streets laid upon the Karachi 
Municipality by section 54 (1) (c) of the 
Bombay District Municipal Act, TII of 1901. 
But itis an established proposition of law 
that no action in tort will lie in respect of the 
exercise with judgment and cantion of 
powers conferred by the Legislature (Pollock's 
Law of Torts, 6th Edition, page 128). There- 
fore, we confirm the decree of the learned 
Additional Judicial Commissioner and dis- 
miss this appeal with costs. 


Appeal dismissed. 
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- (s. c. 4 S. L. R. 67) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL Appear No. 16 or 1910. 
$ May 2, 1910. 
P'resent:—wr. Crouch, A. J. C. 
JAFFAR FADU—Accusep 
versus 


. EMPEROR—Opposite Parry, 

Penal Code (Act XLV of 1860), s. 499, Exceptions 1,9 
—Defamation—Justification—Qualified pri vilege— Good 
faith—Reasonable grounds—Publication in news pa pers 
—Vague apprehensions. i 

Exceptions 1 and 9 to section 499, Indian Penal 
Code, codify those portions of the law of libel and 
slander treated in English text-books under the heads 
of justification and qualified privilege. 

It is a good defence in criminal cases that the 
words complained of are, in fact,trueand that it was for 
the public benefit that the matters charged should be 
published, even though the actual motive of publica- 
tion was malevolence. 

The expression “imputation on the character” in 
exception 9 cannot be taken to imply that allegations 
of definite acts are excluded. The exception covers 
not only such allegations of fact as could be proved 
true, but also expressions of opinion and personal 
inferences. 

Exception 9 for all practical purposes of defence 
covers exception 1 and the latter would only be 
relied on when for some purpose other than that of 
obtaining an acquittal, an accused person desires 10 
prove the absolute truth of his words. 

In order to be entitled to the benefit of exception 9, 
the accused must show that he in good faith made 
the imputations in self-defence or for the public good. 

In good faith, an essential ingredient is honesty of 
purpose. The accused must, firstly, honestly believe his 
imputation to be true, and, secondly, he must honestly 
make it from a sense of duty either to himself or to 
the public. He must not exaggerate, or say un. 
necessary things, nor must he make the communi- 
cation to an unnecessary number of persons. He must 
not make his duty the cover for spreading the libel. 
The actual words used, the manner in which the 
words are published, the persons to whom they are 
communicated, must all be limited to the reasonablo 
requirements of -tho occasion. The question for 
enquiry is whether the accused had reasonable 
grounds for believing the imputations to be true and 
for believing that it was necessary for his safety to 
give wide publicity to them. 


- The accused was called upon by the Punjibhai 
Jamayat, of which body he was atnember at ono 
time, to show cause why he should not be ex-communi- 
cated. In reply, he published a letter in the “local 
papers in which he characterised _ the Panjibhai 
Jamayat as a dangerous society giving every cn- 
couragement to murder and assassination and that the 
object of the notice to him was to incite and arouse the 
intolerance and murderous feelings of the ignorant, 
deluded and fanatic members of the society to the 
necessary pitch for the express object of taking his 
life: 

Held, that the accused could not claim exemption 
under the exceptions 1 and 9, even though he was under 
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a vague apprehension that some ignorant fanatic might 
be suddenly moved by the idea that it was his duy 
to murder him. There was nothing to connect the wholo 
community with such fanatics and the publication 
in the papers was quite unnecessary. 


Appeal against the decision of the City 
Magistrate (E. Sands, Esquire, convicting 
the accused under section 500, Indian Penal 
Code, and sentencing him to a fine of Rs. 400. 

Mr. Hurchandrat, for the Accused. 

Mr. Tekchand, for the Crown. 

Judgment.—Appellant has been con- 
yicted of defaming Hassani Mukhi Allah- 
rakhio, as a member of the committee of 
the Panjibhai Jamayat of the Khoja com- 
munity, by publishing a certain letter in the 
Phoenix of 12th December 1903. The com- 
plaint was filed by Hussani on behalf of him- 
self and on behalf of other members of the 
committee. 

Appellant is a member of the well-known 
Kanoja family, several members of which have 
held office under Aga Khan. For several 
years previous to the date of the complaint 
he had not attended the Khoja Khana, or paid 
homage tə His Highness on the occasion of 
the latter’s visits to Karachi, bat the Jamayat 
dues, payable by him asa mambar of the 
community, had, up to October 1993, (witness 
No. 5 line 3), bean paid on his behalf by his 
brother Basri» who holds the position of 
‘Paras.’ He had also attended marriage and 
death ceremonies (witness No. 3 line 49). 
He seems, therefore, to have been regarded 
as technically member of the community 
up to 1902, at any rate, he had not decided 
tu definitely and openly secede (see Ex. X.), 
and even up to the beginning of Deczmber 
1906, no sbaps had been taken either by 
himself or by the Jamayat, which would 
operate as a bar to his claiming and enjoying 
auy privileges open to members of the 
orthodox community. 

Though since 1876, there hit heer two 
clear parties among the Khojas, the loyal 
orthodox party on the on? hand, and the 
Pirais, or those who withheld the puymant of 
all customary dues, and paid nd homage to 
His Highness, on the other hand: social ia- 
tercourse had been maintained between the 
two, they had one burial ground (witness 
No. 3 lines 60-70) and secession was more 
or less a matter of not paying the customary 
share of income to the Jamayat funds. 

In 1905, however, the Panjibhai Janayat 
passed a resolution that nə deceased person 
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should be buried in the Khoja burial ground, 
unless a pass granting permission were issued 
by the Mukhi or Kamria. The apparent ob- 
ject of this was to exclude all Pirais from the 
use of the burial ground (witness No. 3, lines 
142-152), and this action made it necessary for 
the Pirais to secure a separate cemetery; this 
they did naming the place the “Hussani 
Bagh.” Atabont the same time the Pirais 
adopted the name of Tenasheris and seem to 
have definitely renounced all faith in Aga 
Khan as an Imam or Head (witness No. 3 lines 
200-210, witness No. 4 line 10). Ib is easily 
understood that after this the Jamayat deter- 
mined to stop all intercourse between the 
two factions, and the resolution of 12th July 
1906, was passed. At the opening ceremony 
of the “ Hussani Bagh” on the 15th October 
(Ex. F.) Jaffer Fudoo was present, and his 
attendance may be said to have definitely in- 
dicated his adherence to the Tenasheris, or at 
any rate his secession from the Panjibhai. 
Early in November he joined in the funeral 
procession of a Tenasheri (Ex. G). 

This conduct of the appellant was made 
the subject of formal complain‘s to the officers 
of the Panjibhai Jamayat by some of its 
members (Exs. F. Œ. and J.) and Jaffer was 
called on, by letter dated th December 1906, 
(Kix. C), to show cause why he should not, 
thenceforth, be regarded as no longer a 
member of the Jamayat, and be debarred 
from its privileges. In reply, he forwarded 
and published in the Phoenix and also ina 
vernacular newspaper, the letter which forms 
the subject of the complaint. 

In this letter, the appellant made the fol- 
lowing clear allegations: — 

(1) The notice of 4th December was ab- 
solutely unnecessary and uncalled for. 

(2) The Panjibhai Jamayat is “a danger- 
ous society giving every encouragement to 
murder and assassination.” 

(3) The offences of openly associating with 
Tenasheris attending at the opening cere- 
mony of the Hussani Bagh, and of failing 
to do homage to Aga Khan, had been com- 
mitted by most of the leading, and enlighten- 
ed members of the Jamayat. 

(4) The real object of the notice “is to 
incite” and arousethe intolerance and murder- - 
ous feelings of “the ignorant deluded and 
fanatic members of y@ur society to the neces.” 
sary pitch for, aid for the express object of, 
taking my life.” 
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That these imputations are defamatcry is 
self-evident. At the trial, accused pleaded 
the truth of all the allegations, and that they 
were made “to protect himself.” On appeal 
Mr. Harchandrai has made it quite clear that 
his client stated with full deliberation, and 
. still persists that the Panjibhai Jamayat are, 
at least, assassins, and that in sending him 
the notice, and subsequently ex-communicating 
him their real intention was to stir up 
fanatical feelings against him, and so compass 
his death. He further contends that by giv- 
ing wide publication to his letter, the appel- 
lant had made it so evident that suspicion 
would attach to the leaders of tle Jamayat, 
had he been murdered, that they had been 
afraid to accomplish their object. Such pub- 
lication had been necessary in self-defence, for 
nothing less than the strong stimulus of fear 
would induce the leaders of the Jamayat 
to abstain from secret instigation to murder. 
The defence rely on exceptions 1 and 9 to 
section 499 and before going into the evi- 
dence tendered in support of the imputations ` 
made it will be desirable to ascertain as clear- 
Iy as we can what the defence must prove 
to entitle them to acquittal. 

Exceptions 1 and 9 codify those portions of 
the law of libel and slander treated in 
English text books under the heads of justi- 
fication and qualified privilege. It is a good 
defence in criminal cases that the words 
complained of arein fact true, and that it 
was for the public benefit that the matters 
charged should be published, even though the 
actual motive of publication was malevolence. 
The defence is dealt with by exception 1. 
But there are occasions on which a person is 
uncer a legal, moral or sozial duty to make 
a communication to some particular person 
or persons who has a corresponding interest 
or duty to receive it; such occasions are 
privileged, and anything said bona fide in 
the proper course of making the communica- 
tion is also privileged, even though not true 
in fact. Most privileged communications are 
made relative to the character of a person, 
rather than to actual instances- of conduct, 
but the use of the expression “imputation 
on the character” in exception 9 cannot, 
I think, be taken to imply that allegations of 
definite acts are excluded. The defence of 
qualified privilege in English Law certainly 
extends to such allegations, and the expres- 
sion appears to have been adopted so as to 
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cover not only such allegatious of faet as 
could be proved true, but also «expressions ol 
opinion and personal inferences. Exception 
9 for all practical purposes of defence covers 
exception l, and the latter would ordinarily 
be relied on only when for some purpose of het 
than that of obtaining an acquittal an aceused 
person desired to prove the absolute trath 
of his words. Jittle or no practical import- 
ance can be attached to the distinction tha” 
there may be malice, where justificition 1s 
pleaded and established but there must b> 
none where only qualified privilege is retie i 
on; for once itis established that n perso. 
was under a duty to make a putticular ern- 
munication, his act cannot become criminal 
through the bare fact of his taking anin- 
moral delight in doing it. In the presen 
case appellant, posing as a champion of rv- 
ligious liberty, has boldly asserted the ner ul 
truth of his defamatory words. but tue at- 
tempt to prove their truth has failed so 
signally that we need only consider the d>- 
fence under exception 9, 

In order to be entitled to the benefit) of 
that exception, appellant must show that he 
in good faith made the imputations in self. 
defence, or for the public good. Before we 
draw the issues ib will be necessary to aunly se 
the expression “good faith.” 

In “good faith.” an essential ingredient 13 
honesty of purpose. The accused must. tirsir. 
honestly believe his imputation to be tre, 
and secondly, he must honestly make it fron 
a sense of duty, either to himself, or to the 
public. He must not exaggerate, or say us- 
necessary things; mor must he make the 
communication to an unnecessary number of 
persons. He must not make his duty the 
cover for spreading the libel. The actual 
words used, the manner in which the words 
are published, the persons to whom they ate 
communicated must all be limited to the 
reasonable requirements of the occasion, 

But further under Indian Law, nothing ts 
said to be done or believed in good faith 
which is done or believed without due care 
and attention. If we assume, as we must 
do in the absence of any plea or evidence to 
the contrary, that the appellant is an ordiua: y 
reasonable person, whose mental proces» s 
work like those of an ordinary person, we shall 
find that the inquiry whether or not the ap- 
pellant believed the impatations “with due 
care and attention,” aud exorcised “due cue 
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and attention” iu’publishing them in a news- 
paper, is really an inqniry whether or not 
he had reasonable grounds for believing the 
imputations to be true, and for believing that 
it was necessary for his safety to give wide 
publicity to them. 

The issues, then, will be as follows: — 

I Did appellant honestly believe the im- 
putations made to be true, and had he reason- 
able grounds for so believing. 

2 Did appellant honestly believe that it 

- was necessary for his self-defence, or that ib 
was for the public good, that he should 
publish the imputations in a public news- 
paper, and had he reasonable grounds for so 
believing. 

The burden of proving both issues is on 
the appellant and each part of each issue must 
be found in the affirmative to justify an ac- 
quittal. 

In justification of serious imputations 
against the leaders of the Panjibhai Jamayat, 
appellant has referred to the ancient history 
of the Shia Ismadl’s, has proved several 
incidents that have occurred in Karachi and 
Bombay and relies on certain personal experi- 
ences. A full and lucid analysis of these inci- 
dents and exp2riences has been given in the 
judgment of the lower Court, and nothing 
has been said in argument, nor can I find 
anything on record tò lead me to suppose 
that this analysis is not a perfectly fair one. 
Let us see how far the facts actually within 
the knowledze of appellant, at the time when 
he received the notice of 4h December, 
justified him in drawing the conclusions which 
he published to the world in the form of 
absolute assertions. . g 

He knew from his reading thatin the 11th 
century the leader of a fanatical branch of 
the secret Moslem sect of the Ism‘lis had in 
the rock fortress of Alamut in Persia founded 
a political society whose methods were mark- 
ed by a special feature—the secret assassina- 
tion of all enemies. He knew that in 1876 
Lallan Aladino had seceded from his allegiance 
to His Highness, had bean ex-communicated 
and soon afterwards had been murderously 
assaulted by members of the Panjibhai party; 
that one of the assailants had about 1893 
taken upon himself to actas Waras in place 
of his deceased uncle (Exhibit No. 3, lines 
282 285, and about 1902, 26 years after the 
assault, been formally appointed to the post by 
His Highness (witness No. 5, lines 65-73). He 
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knew that the same Lallan had in 1879 been 
murdered by an orthodox Kuchi Khoja under 
circumstances which gave reasonable ground 
for supposing that some of the then leaders 
of the Jamayat had a hand in it. He knew 
that in 1896 Nasaralishah, a Sayad, who had 
incurred the bitter enmity of the Panjibhai 
community had been murdered in Karachi, and 
that in 1901, in Bombay, 4 Khojas, who had 
seceded and been served with notices similar 
to that received by appellant himself, had 
been murdered by fanatical members of the 
orthodox party. He knew also that he had 
received anonymous threatening letters, and 
had been at one time shadowed by a suspicious 
character. f 

All this was quite enough to iuspire 
genuine alarm in the appellant, bat, in my 
opinion, itis obvious that the above facts 
alforded no reasonable ground for believing 
that the present Panjibhai Jamoyat was a 
society that gave encouragemant to murder 
and assassination, and that the real object of 
sending the notice was to cause appellant’s- 
death. 

I have no doubt that Mr. Jaffer Fudoo 
was really alarmed by the receipt of the 
notice. He was called on either to surrender, 
and publicly acknowledge his allegiance to 
His Highness, or to announce his definite 
secession. In atleast five cases secession had 
been followed by murder, and it is probable . 
that any Khoja who secedes runs considerable 
risk. Such risk is common to all those who, 
in this country, belong to and secade from a 
religious community which includes a large 
number of ignorant and fanatical adherents. 
But there is a vast difference between the 
bare possibility that some fanatic might take 
ib into his head to try and murder the 
appellant, and the deliberate encouragement 
of his assassination by the leaders of the 
community. There is nothing to connect 
the two except the vague apprehension 
of appellant himself. It cannot seriously be 
contended that they are linked together by a 
chain of cause and ‘effect, or one of logical 
reasoning. | 

It is probable that appellant suspected 
that in every case where there had been a 
fanatical murder, the heads of the community 
had secretly approved it. Ha was probably 
convinced that the present leaders of the 
Jamayat in issuing the tiotica of 44h Dacembaa 
knew that he ran’serious risk in making the 
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public declaration of secession which they 
expected to follow on it. But had he been 
able to overcome his‘alarm and allow reason 
to have its full sway, he would have distin- 
guished more clearly between caase and effect. 
By attendance at the opening ceremony of 
the Hussaini Bagh in defiance of the resolution 
of the 12th July 1906 (Exbibit E), he had 
committed an act from which he must have 
anticipated two results: firstly, a hostile feel- 
ing, taking the form of intense resentment, 
among the more fanatical members of the 
orthodox party, and, secondly, his ex com- 
munication. The receipt of the notice brought 
home to him very convincingly that both 
results were in process of happening, aud 
he permitted his mental irritation to find 
an outlet in accusing those immediately res- 
. ponsible for the second result of instigating 
the worst crime in which the anticipated 
resentment of the community could possibly 
express itself. 

In referring to appellant's letter above, I 
have divided the allegations under four heads. 
I have already disposed of the second and 
fourth. The first and third require very 
brief treatment. Having regard to the 
customs of this country, the notice of the 
4th December was natural and inevitable 
result of app¢e“ant’s own conduct. Rahim- 


tullah (witne “No. 5) has proved that itis. 


usual to ex- smmunicate any person who 
commits a gi ss breach of the Jamayat rules. 
If appellant jas stilla member of the com- 
munity he fv ly merited ex-communication; if 
he were not /association with him would be 
a serious ¢ fence in any Panjibhai. The 
Jamayat ha Ja right to callon him to de- 
finitely stat [his position. Was he a Panji- 
bhai or was he a Tenasheri? Had he already 
seceded, and his secession been as definite 
and as notorious as he would now have 
~ the Court believe, the threatened ex-communi- 
‘cation would have meant nothing to him, 
or to any one else. The tone and contents 
of his reply are alone sufficient to show that 
ex-communication was to hima most substan- 
tial and alarming fact. 

There has been no attempt to show that 
any leading and enlightened members of 
the Panjibhai Jamayat had committed the 
serious caste offences detailed under the third 
head. i . 

l hold that appellant had no reasonable 
grounds for believing that the imputations 
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made were true. I further hold that he 
did not honestly believe the imputations 
as made to be true. The letter expresses in 
an exaggerated form what he feared might 
perhaps be partially true. 

lt follows that the finding on the second 
issue must also be in thenegative. Appellant 
could not honestly believe that it was necessary 
for his self-defence or for the public good to 
publish serious imputations which he did not 
honestly believe tobe true. Nor had he, in 
my opinion, reasonable ground for supposing 
that, under any circumstances, the publication 
in & newspaper was necessary. His real 
danger is that some ignorant fanatic may be 
suddenly moved by the idea that it is his 
duty to murder him. Against snch danger 
the police can afford no adeyuate protection. 
But by making it certain that if he be 
murdered, suspicion will attach to specified 
persons, be makes all such persons interested 
to see that he isnot murdered and Iam con- 
vinced that what moved appellant to write 
the letter was not an honest belief that the 
imputations were true, buta genuine and by 
no means ill-founded conviction that by 
making the imputations he impressed all the 
leaders of the community into the service of 
his protection. But the device, though 
ingenious, is not a legitimate one. A man 
may effectively insure his household goods 
against theft by warning all his neighbours 
that, if anything be stolen, he will forthwith 
charge them with the theft. Thus stimulat- 
ed, they will probably be on the alert to give 
warning of danger. But the fact that he 
will by such means get extra security does 
not justify a man in writing to the newspapers 
that his neighbours are a gang of thieves and 
have conspired to break into his house. The 
law refuses to regard such procedure as 
reasonably necessary for self-defence. 

In my opinion, the publication of the letter 
in the Phente was calculated to greally 
enhance any danger to which appellant may 
be exposed. The fanatical resentment against 
seceders is intimately associated with reli- 
gious loyalty to H. H. Aga Khan and nothing 
is more likely to arouse it than a publicinsult 
to him. In his letter the appellant quite 
frankly refers to “the person on whose behalf 
you are really acting,” and if appellant 
is, at the present moment in any danger T 
should be inclined to ascribe it far more to 
the publication of this unwise letter than 
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to his secession. Appellant has probably 
created danger for himself by the very means 
employed as a safeguard against it. 

I am quite unable to see that appellant had 
any reasonable ground for believing that it 
was for the public good to publish his letter 
in the Phenix. Mr. Harchandrai waxed 
eloquent about religious liberty, but he 
altogether failed to make it clear how the 
cause of religious liberty had been in any way 
forwarded. ; 

The conviction must ba upheld. 

The fine is not excessive. 

Appeal dismissed. 


(Ss. €. 4 S. L. R. 77.) 
SIND JUDICIAL COMMISSIONER'S 
< COURT. 


Firse Givin APPRAT, No. 137 or 1909. 
May 1], 1910. 
Present:--Mr. Hayward, J. O. 
HALIMA wire or SULLEMAN— PLAINTIF 
VEVSUS 
ASIBAT wmow or HAJI IBRAHIM 


HAJI AHMED AND OTITERS— J)EPRNDANTS. 

Mindu Law—Kutchi Memons—Law prevailing in 
Gujarat—Widow—Nature of her estate in movables— 
Right of daughter to restrain waste of movable property. 

The Kutchi Memons are governed in matters of 
succession and inheritance by the Hindu Law 
obtaining in the Gujarat Division of the Bombay 
Presidency. 

The widow of a Kutchi Momon has an absolute 
estate inthe movable property inherited from her 
husband, 

Pranjivandas v. Devkuvarbai, 1 B. H. ©. R. 180; 
Bechar v. Lakshmi, 1 B. H. ©. R. 56; Lakshmibai v. 
Gunpat, 4 B. Il. C. R. p. 168; Lalchand v. Gumtibai, 
8 Bom. H. C. R. 158; Tuljaram v. Mathuradas, 5 B. 
670; Sakrabai v. Maganlal, 26 B. 220; 3 Bom. L. 
R. 788, Chamanlal v. Ganesh, 28 B. 457; 6 Bom. L. 
R. 460, followed. 

This absolute estate docs not, however, include the 
power of willing away the property at death. Thakoor 
Deyhee v. Rai Balukram, 11 M. I. A. p. 139 at p. 175; 
2 Ind. Jur. (N. s ò 106; 10 W. R. (P. C.) 8; Bhugwan- 
deen V, Myna Baee, 1L M. I. A. 487 at p. 511; 9 W. 
R. CP. C:) 23; 
B. 630, relied upon. 

The daughter of a deceased Kutchi Memon cannot 
sue for an injunction restraining his widow from 
committing waste of the sale proceeds of the trade 
business of the deceased. 


Mr. Rupchand, for the Plaintiffs. 
Mr. Harchandrai, for the Defendant No. 1 


Mr. Wadhumal,. for the Defendant No. 2 
Mr. Hirdaram, for the Defendant No. 3 
Judgment. 
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proceeds of the trade business of a deceased 
Kutchi Memon. The plaintiff alleges that 
she is the daughter and reversionary heir 
and that defendant No. 1 is the widow and 
immediate heir and that defendant No. 2 
has been entrusted by defendant No. 8 with 


“the sale proceeds of the trade business of the 


deceased Kutchi Memon. 

- The defendants plead inter alia that tho 
widow and immediate heir has full power to 
dispose of .the sale proceeds of the trade , 
business and raise the issue whether the 
widow had an absolute estate in the property 
in suit left by the deceased ICutchi Memon. 

The parties belong to the community of 
Memons said to be descended from Hindu 
Lohanas of Tatta in Sind who were converted 
in the middle of the 15th century to 
Mohamedanism and migrated to Cutch and 
thence spread to Bombay (Sind Gazetteer 
1907. Vol. A. p. 177). They are, admittedly, 
governed in matters of succession and 
inheritance by Hindu Law as decided in a” 
number of cases by the Bombay High Court 
—Mohamed Sidik v. Haji Ahmed(1), in In re 
Haroon Mohamed (2), But Baiji v. Bai 
Santok (3) and Haji Nur Mohamed v. Macleod 
(4). It has, however, been argued that 
reference must be made to-the Hindu Law 
applicable in the 15th century to Hindu 
Lohanas in Sind on the authority of the 
remarks of Sargent, C. J. in the case of 
Ahmedbhoy w. Cassumbhoy (5), But no 
endeavour has been made to show that the 
Hindu Law in these matters of the 15th 
century as carried by the Memons from Sind 
was different or has followed a different 
course from the Hindu Law observed 
generally in the Bombay Presidency. . It 
has also been argued that the Mayukha 
and not the Mvztakshara must be followed 
as the Hindu Law applicable to Sind. But. 
no serious endeavour has been made to show 
by concrete examples that the Mayukha is’ 
generally followed by Hindus in Sind. Nor: 
are there any conclusive authorities. Nothing. 
was decided in the cases of Pirdhanv. Kana 
and Murlidhar v. Nagru (6). Mr. Dayaram 
Gidumal appears to have been guided mainly 
in favour of the 


(1) 10 B. 1 at pp. 10 to 18. 

(2) 14 B. 189 at p. 193. 

(3) 20 B. 58 at p. 57. © 

(4) 9 Bom. L. R. 274 at pp. 232 to 234, 
(5) 18 B. 584 at Mae 540, 541. 

(6) 18. D. S.S. C | 37 and 484. 
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Mayukha in the case of Gurudinosing `v. 
Harising (7). That opinion appears also to 
have been the ground of the decisionin the 
case of Lachmibai (8). The subject was 
merely discussed’ in the case of Chinku v. 
Utamci.and (9). Moreover, the parties are 
Kutchi Memons and presumably bound by 
the Hindu Law obtaining in the Gujarat 
division of the Bombay Presidency (Mayne’s 
Hindu Law para. 48). 

The question, therefore, is what is the 
nature of the estate in movables inherited 
from her husband by a Hindu widow in 
Gujarat. Hitherto, it has been generally 
accepted to be an absolute estate on the 
authority of the decisions of Sir Mathew 
Sausse in 1859 and of Forbes, Erskine and 
Westropp, JJ. in 1863 in the cases of 
Pranjivandus v. Devkuvarbat (10) and Bechar 
v. Lakshmi (11) and the subsequent dicta of 
“Sir Michael Westropp in the cases of 
Lakshmibat v. Gunpat (12), Lalchanë v. 
Gumtibat (13) and Tuljuram v. Mathuradas 
(14). This absolute estate was, however, 


held not to include the power of willing. 


away the property at death in deference to 
the decisions of the Privy Council in the 
cases of Thakoor Deyhee v. Rai- Balukram 
(15) and Bhugwandeen v. Myna Baee (16) as 
appears in the. decision of Sir Charles 
Sargent in the Full Bench case of . Godadhar 
Bhat v. Chandrabhagabai (17). The language 
of these authorities is couched in general 
terms applying not only to Gujarat governed 
by the Mayukha but also to the Mahratia 
country governed mainly by the Mitakshara, 
and the law thus laid down appears to have 
been accepted more recently by Sir Lawrence 
Jenkins in the Full Bench case of Sakrabat 
v. Maganlal {18) and in thecase of Chamanlal 
v. Ganesh (19)—in the former case with the 
concurrence of Sir Narayan Chandavarkar— 
as the settled law of the Bombay Presidency. 
6 (7) Appeal No. 65 of 1883 of the Shikarpur District 
jourt. 

(8) Misc. No. 340f 1899 of the Karachi District 


Court. 


(9) 2 S. L. R. 59 at p. 63. (10) 1 B. H. C. R. 130. 


(11) 1B. H. C. R. 5ô. 

(19) 4 B. H. ©. B. 163. 

(13) 8 B. H. C. R. 156, 

(14) 5 B. 670. 

(15) 11 M. I. A. 139 at p. 175; 2 Ind. Jur. (x. s.) 108; 
10 W. R. (p.c.) 3. 

(16) 11 M. I. A. 487 at 511; 9 P. W. R. (P. c.) 23. 

(17) 17 B. 690. 

(18) 26 B. 220; 3 Boma L. R. 738. 

(19) 28 B. 457; 6 Bom. L. R. 460. 
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Doubt has.now been cast on the subject by 
the Divisional Bench of Russel, Acting O. J. 
and’ Heaton J. in the case of Pandharinath 
v. Govind (20), somewhat severely criticized, 
however, by Beaman, J. in the case of 
Gunpatrao v. Vamanrao (21). That doubt 
appears mainly based on absence of express 
texts either in tbe Mayukha or Mitakshara, 
but, in view of the recognised force of usage 
(Mayne’s Hindu Law para. 41) and the 
strong current of previous decisions by 
eminent Judges, there is good ground for 
hesitating to accept the latesi decision of the 
Divisional Bench as finally reversing what 
has hitherto been accepted as the settled 
law and for awaiting a conclusive determina- 
tion by the Full Bench of the Bombay High 
Court or by the ‘Privy Council. In this 
state of the authorities, it appears safer to 
hold: that the defendant widow has an 
absolute eslate in the movable property 
jnherited from her husband exclusive ouly 
of the power of willing it away at her death 
and to refuse the injunction sought for 
restraining her in thedisposal of that property 
during her life, following what has hitherto 
been accepted as the settled law of the 
Bombay Presidency. 

This suit is accordingly dismissed with 
costs. 


Sani dismissed, 
(20) 32 B. 59; 9 Bom. L. R. 1805. 
- (21) 10 Bom. L, R. 210. 


(s.c. 4 S. L. R. 80.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civi Revistox APPLIGATION No, 69 or 1909. 
- May 13, 1910. 

Present: —Mr. Hayward, J. C. and 
Mr. Leggatt, A. J. C. 

BAWA CHATAGIR— APPLICANT 


versus 
MATANOMAL DEWANMAL AND oTHERS— 
k OPPONENTS. 


Specific Relief Act (I of 1877), s. 9— Evidence of title 
—Tvidence as to nature of possessign—Estoppel—Deed 
acknowledging possession as servant—Revision — Ew- 
clusion of evidence— Protracted proceedings. 

In a suit for possession under section 9 of tho 
Specific Relief Act, the Court is entitled to go into the 
question of title in order to ascertain the nature of 
possession disturbed. 

The admission of the execution of a dead acknow- 
ledging possession as a servant does not estop the 
execntant from denying his possession as servant and 
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proving his possession as owner, when he did not 
obtain possession by that deed 

Where proceedings for summary possession have 
been unusually protracted, the High Court will not 
interfere in revision mercly because the Court has 
committed material irregularity by excluding evidence 
as to nature of possession. The parties have effective 
means for settling their disputes by a regular suit. 


Application for revision against the order 
of the Additional Judicial Commissioner, 
(H. N. Crouch, Esquire), dated 25th August 
1909. See 4 Ind. Cas. 359. 

Mr. Wadhumal Udhawram, for the Appli- 
cant, 

Mr. Hirdaram Mzwaram, for the Opponents 
Nos. 1, 3, 4 and 5. 

Judgment. —The applicant seeks 
revision of the decree of the Additional 
Judicial Commissioner dismissing his pos- 
sessory suit under section 9 of the Specific 


Relief Act. 


Mr. Wadhumal on behalf of the applicant 
has urged that the Additional Judicial Com- 
missioner went into the question of title and 
refused to take all the evidence on the nature 
of the possession disturbed and thus acted 
with material irregularity in the exercise of 
his jurisdiction withinthe meaning of section 
115, Civil Procedure Code. 


Mr. Hirdaram for the respondents has 
replied that questions of title can be discussed 
in order to ascertain the nature of the posses- 
sion and that the admissions of the other side 
estopped them from proving juridical posses- 
sion by virtue of section 116, Evidence Act. 

It appears to us that the learned Additional 
Judicial Commissioner rightly went into the 
question of title to ascertain the nature of 
the possession alleged to have been disturbed. 
The main dispute was whether the possession 
was that of a servant which would be mere 
custody (Pollock on Tort page 353) or that 
of an owner which would be Juridical posses- 
sion within the meaning of section 9 of the 
Specific Relief Act (Collett’s Specific Relief 
Act, 4th Edition, pages 76 and 77), Butit does 
not appear to us that the learned Additional 
Judicial Commissioner was justified in refus- 
ing to take evidence of the nature of the 
possession. The plaintiff, no doubt, admitted 
execution of a deed in 1901 acknowledging 
possession as a servant and madesome other 
admissions in the deposition as to limited 
right of control, but he did not admit obtain- 
ing possession by that deed and his whole 
deposit was a strenuous denial of its 
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validity and allegation of previons and ~ub- 
sequent acts of ownership. The plaintiffs 
admissions were, therefora, insufficient to estop 
his denying his possession as servant and 
proving his possession as owner by reason of 
the provisions of section 115, Indian Evi- 
dence Act. 

It appears to us, however, that though this 
exclusion of evidence would amount to a 
material irregularity in the exercise of juris- 
diction there are good reasons in this case for 
declining to exercise our revisionary powers. 
The proceedings though for summary posses- 
sion have been unusually protracted. The 
proceedings were instituted on the 3rd April, 
1908, stayed for arbitration on the 29th 
September 1908, proceeded with owing to 
default of parties in arbitration on the 28th 
February 1909, and not finally ended till 25th 
August 1909. To admit further prolongation 
in May 1910 would be to allow abuse of the 
summary process of the Court. The parties 
have besides other effective means by ordinary 
suit for settling theirdisputes. The objection 
that the burden of proof will be different has 
little weight in view of the admitted execu- 
tion of the deed of 1901 and the parties can, 
therefore, without practical prejudice be left 
to theirremedy by regular suit in Court. 

We accordingly reject this application, but 
order each party to bear his own costs. 

Application rejected. 





(s. c. 4 S. L. R. 82.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. i 
Seconp Civit Appear No. 16 or 1909. 
May 30, 1910. 
Present:—Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 
Diwan SAHTIJRAM TAHILRAM— 
APPELLANT 
versus 


GAGUMAL DHARMDAS—Rasponpeyt. 

Res judicata— Suit on first mortgage without men- 
tioning second mortgage—Subsequent suit on the second 
mortgage—Civil Procedure Code (Act XIV of 1882), s. 
13, Hop. I—Transfer of Property Act (IF of 1882), 
s. 85, 

The plaintiff held two mortgages of the same pro- 
perty from the defendant. He sued forsale of the 
property on the first mortgage but did not choose to 
mention the second mortgage. After obtaining a 
decree, he sued for sale of the same property on the 
second mortgage: 

Held, that the suit, so far as it related to recovery 
of money from the mortgaged property, was barrad by 
the principle of res iudicata. 
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Sri Gopal v. Pirthi Singh, 24 A, 499; 4 Bom. 
L. R. 827; 6 C. W. N. 889; 29 J. A. 118 (P. C.); Nathu 
Krishnama v. Annangara, 30 M. 858; 17 M. L. J. 301; 
2 M. L. T. 330, relied upon. 


Appeal against the decision of the District 
Judge, Hyderabad, (E. H. E. Leggatt, Es- 
quire). ` 

Mr. Rupchand Bilaram, for the Appellant. 

Mr. Gopaldas Jhamatmal, for the Re- 
spondent. 

Judgment. 

Crouch, A, J. C.— The plaintiff in this suit 
is mortgagee under two separate deeds. In 
a former suit, he sought to enforce his first 
mortgage only, and he obtained a decree. The 

` decree itself is not exhibited, but it is admitted 
that it was an ordinary mortgage decree and 
that the second mortgage was not mentioned 

‘in it; and we, therefore, presume that there 
was an order for sale of the whole property 
unconditionally, and for payment out of the 
proceeds to the plaintiff of his debt with 
interest and costs, and for payment of the 
balance to defendant. There has been no 
sale. 


In this suit, he seeks to enforce his second 
mortgage by sale of the property. 

The first Court held the suit barred under 
section 13, old Civil Procedure Code. The 
only issue raised and decided in the lower 
appellate Court was:— 

Is the suit barred owing to plaintiff's 
omission to include this mortgage in his 
previous suit? 

The Court held that the suit was barred 
under section 13. 

The form of the issue is clearly bad. For, 
if the suit is barred at all, it is barred because 
the mortgage was, by implication, included 
in the previous suit. 

In this suit the questions in issue are: — 

1 Is plaintiff entitled to recover theamount 
claimed? 


2 Is plaintiff entitled to bring the mort- 
gaged property to sale, and appropriate the 
proceeds to his morigage claim? 

And the issue in this appeal is —Were tk ese 

‚matters directly and substantially in issue in 
the former suit, and heard and finally decided 
in such suit? 

It is unfortunate that the record does not 
exhibit the pleadings, issues or decree in the 

former suit, but we may presume that the 
following matters wgre in issue, expressly or 
impliedlyin the former suit, and were decided; 
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1 That plaintiff was entitled to recover a 
certain specified amount. 

2 That he was entitled to bring the pro- 
perty to sale. 

3 That he was entitled to have his debt 
discharged out of the proceeds. 

4, That the defendant was entitled to the 
balance. 

Now, it is beyond dispute that separate 
suits lie on separate contracts. The two 
mortgage deeds, so far as each coniains a 
covenant to pay a separate amount, certainly 
constitute two different causes of action, The 
question whether or not plaintiff is entitled 
to recover the amount ‘claimed in this suit 
was uot inissue in the former suit and there 
can be no res judicata, 

But it is admitted that the suit as for a 
personal decree is time-barred, and con- 
sequently, the suitis barred under section 13 
if the second issue is res judicata. 

Plaintiff, in the previous suit, asked for an 
unconditional sale, that is to say, a sale of 
the whole property not subject to his second 
mortgage, and the decree ordered such sale. 
The Court had full power to do this, for all 
interests were represented. The question 
whether plaintiff had or had not the right to 
bring the property to sale must have been in 
issue in that suit, within the meaning of 
Explanation I of section 13. That question 
was heard and decided in plaintiff's favour, 
It appears, therefore, clear that the Court is 
barred from trying it again. 

That this is really so is indicated by a 
consideration of the case from other points of 
view. The whole right, title and interest of 
plaintiff in the property, whether as first or 
as second mortgagee as well as all the right, 
title and interest of the defendant, are under 
a decretal order for sale. Plaintiff is now 
asking the Court for something which the 
Court has already granted him; neither 
plaintiff nor defendant has any interest in 
the property to sell which is not already sub- 
ject to the order for sale. The Court capnot 
sell the property twice over. 

Again, plaintiff whether as first mort- 
gagee or as second mortgagee has no longer 
any rights over the property; they are 
merged in his rights as judgment-creditor. 
He might possibly have kept his interest 
as second mortgagee separate and distinct, 
but he chose to have it included in the 
order for sale. He has no longer any 
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free interest to which a power -of sale 
could attach nor is it any use to sue defen- 
dant for `a sale, for defendant’s competency 
to submit to asale has been exhausted by 
the first decree. His whole duty qua mort- 
gagor has been already exacted; his liabil- 
ity has been merged in that of a judgment- 
debtor. 

It may be urged that plaintiff is asking 

for no more than a sale subject to the first 
decree. This can mean one of two things 
© only, Hither he wants the property to be 
sold after the first decree has been ‘executed, 
that is after the property has been once 
` sold, a thing impossible of execution or he 
wants an order for sale conditioned on the 
first decree being discharged otherwise 
than by ‘sale; in that case, he is asking for 
something to which he may never be entitled, 
and to which he is at present certainly not 
entitled, and the Court cannot entertain 
the prayer. 

Plaintiff is, no doubt, really seeking a 
declaration of lien on the balance of the 
proceeds of sale after _ satisfying the first 
mortgage debt. But the question what 
are the rights of plaintiff and defendant 
respectively in the proceeds of that sale 
has been heard and decided in the previous 
suit. It is posssible that in execution, 
plaintiff may still have it open to him to 
have his lien gua second mortgagee declared; 
on this point we can offer no opinion. But 
it is clear that, so far, there is a decree 
definitely deciding that defendant is entitled 
to the balance after satisfying the first 
mortgage and the only way by which plain- 
tiff can get at it is by attachment. The 
proceeds of sale will include the ‘amoant 
realised by plaintifi’s interest as second 
mortgagée. The 
decision as to the disposal of all the proceeds; 
it cannot entertain a fresh suit to ‘decide 
the parties’ rights as to a portion of them. 

Hayward, J. C.—Tha plaintiff sued for sale of 
the property on his first mortgage and did not 
choose to mention his second mortgage. The 
plaintiff was, however, bound to bring into that 
suit the second mortgage whether under the 
general principles of English law (Strahan’s 
Equity Article 135, page 317) or under 
section $5 ofthe Transfer of Property Act now 
absorbed in Order XXXIV, Rule 1 of the lirst 
Schedule of the present Civil Procedure Code. 
The plaintiff .was, accordingly, barred from 
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sting a second time for sale of the property 
on his second mortgage by ` Explanation IL of 
section 18 corresponding to Explanation IV of 
section 11 of the present Civil Procedure Code 
in accordance with the Privy Council ruling 
in Sri Gopal v. Pirthi Singh (1) as applied 
by the Madras High Courtin Nathu Krish- 
nama v. Annangara (2), though he might as 
observed in the latter case be entitled to 
recover his money in execution of the previous 
decree under section 97 (lastly) of the Trans- 
fer of Property Act now absorbed in Order 
XXXIV, Rule 13 (1) (lastly) of the first 
Schedule of the present Civil Procedure Code. 
We concur, therefore, with the decision of 
the lower Courts that the second: suit was 
barred and dismiss the appeal with costs. 
Appeal dismissed. 
(1) 24.4. 499; 4 Bom. L. R. 827; 6 O. W. N. 889; 


29 I. A. 118 (P. C.). 
(2) 80 M. 358; 17 M. L. J. 801; 2 M. L. T. 330. 





(s. ©. 45. L. R. 86.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. i 
CrisINAL Revision No. 42 or 1910. 
Ormar Rerorr No, 69 or 1910. 
May 30, 1910. 
Present:—Mr. Hayward, J. C. and 
i Mr. Crouch, A. J. 0. 
HOOSEINI ALLAHRAKHIO— 
COMPLAINANT 
versus - 
JAFFAR FADU— ACCUSED. 

Practice—Enhancement of sentence—Application by 
private complainant supported by District Magistrate’s 
rveport— Defamatory statement likely to cuuse breach of 
the peace—Delay—Substantive sentence ofimprisonment. 

Although it is contrary to ordinary practice to 
proceed in an application for enhancement of sentence 
by a private complainant, the High Court will take 
action on such an application where itis supported 
by a report from the District Magistrate. 

A fine of Rs. 400 is wholly inadequate for the 
gravity of an offence of defamation calculated to 
cause a breach of the public peace. But where about 
two years had elapsed since the date of publication, 
the publication can‘hardly be supposed any longer 
seriously to threaten the maintenance of public order. 

The Court enhanced the fine. but refrained from 
inflicting a substantive sentence of imprisonment. 

Application by the complainant for en- 
hancement of the sentence passed by the 
City Magistrate, Karachi (E. Sands, Esquire). 
The District Magistrate e Karachi also sup- 
ported the application for enhancement. 
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Mr. Wodhumal, for the Complainant. 

Mr. AMurchandrai, for the Accused. 

Mr. Tekchand, for the Crown, 

Judgment.—tThis is an application 
by the complainant, Secretary of the Khoja 
Panjibhai community, for enhancement of 
the sentence of Rs. 400 fine for defamation 
passed on the accused proprietor of the 
Phentz and Praja Mitra newspapers under 
section 500, Indian Penal Code, by the City 
Magistrate, Karachi. 

We hare had the matter fnlly argued 
before us, for, though it is contrary to our 
ordinary practice to proceed on an application 
for enhancement by a private complainant, 
this application.is supported by a report 
from ‘the District Magistrate, Karachi. 

lt appears that the accused Jaffer Fadu 
was called upon by private notice to show 
cause why he should not be ex-communicated 
from the Khoja Panjibhai community. His 
reply was a violent attack published in his 
two newspapers, ` the Pheniv and the 
Praja Mitra, declaring that ex-communica- 
tion was merely the prelude to the murder 
and assassination of seceders io the Khoja 
Pirai community. This publication has been 
held on appeal not only to have been wholly 
unjustifiable either for protection or for the 
public good, but also to have been calculated 
greatly to enhance the fanatical resentment 
of the Khoja Panjibhai community against 
seceders to the Khoja Pirai community. 

We entirely cocur in this view and 
consider the fine of Rs. 400 inflicted on the 
accused wholly inadequate for the gravity 
of an offence seriously calculated to cause a 
breach of the public peace. We observe, 
however, that the pablication was made so 
long ago as the }2th December 1906, and 
that the Criminal Proceedings which were 
instituted on the 30th April 1907, dragged 
on owing to administrative defects since 
removed till the 3lst January 1910. The 
publicition ean hardly be supposed any 
longer seriously’to threaten the maintenance 
of public order. We, therefore, think fhat 
the interests of justice will be sufficiently 
met by enhancing the sentence to Rs. 1,099 
fine and in defaulk six months’ simple 
imprisonment. 
of time from inflicting a substantive sentence 
of imprisonment. 6 


Sentence enhanced, - 
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We refrain after this lapse - 
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ALLAHABAD HIGH COURT. 
Crisan Revision No. 559 of 1910, 
September 26, 1910. 

Present :—Mr. Justice Karamat Husain, 
IBRAHIM KHAN AND sNotarr— 

i APPLICANTS 
tersus 
EMPEROR—Opposire PARTY. 

Penal Code (Act XLY of 1860), s. 447—Trespnss— 
Criminal force not an essential element—Criminal Pro- 
cedure Code (Act F of 1898), s. 522—Dispossession must 
be accompanied by Criminal force. 

No action can be taken under section 522 of 
the Code of Criminal Procedure unless the dis- 
possession of the property was attended with Crimi- 
nal force. 

Churaman v. Ram Lal, 25 A. 341; A. W. N. (1903) 
41, followed. 

In criminal trespass, criminal force may be - 
used as a matter of fact, but the use of criminal 
force is not an essential of the offence. 


Application for revision by Ibrahim Khan 
and another. 

Mr. Satya Chandra Mukerji, for the Appli- 
eante, 

Mr. R. Maleonmson, Assistant Government 
Advocate, for the Crown. 

-Judgment.—In this case Ibrahim 
Khan and Nasir Khan have been convicted 
under section £47, Indian Penal Code, and ac- 
ticn has been taken under section 522, Crimi- 
nal Procedure Code, and the possession of the 
grove has been directed to be delivered to 
Sharif Ahmad, the complainant. The ap- 
plicants come here in revision and the point 
argued by their Jearned Vakil is that in the 
absence of a clear finding that the applicants 
in obtaining possession of the grove in ques- 
tion were guilty of using criminal force, as 
defined in section 359, Indian Penal Code, 
no action could be taken under section 522, 
Criminal Procedure Code. In support of this 
relianca is placed upon the case of Chureman 
v. Ram Lal (1), which lays down that action 
cannot be taken under section 522, Criminal 
Procedure Code, unless the offence is attend- 
ed with criminal force. In criminal trespass, 
criminal force may be used as a matter of 
fact, but the use of criminal force is nob an 
essential of the offence. In the case before 
me there is no finding that the offence of 
criminal trespass was attended with Criminal 
force. Jam, therefore,of opinion that the 
order under section 422, Criminal Procedure 
Code, is not right. I allow the application 
so far that I set aside the portion of the 


(1) 25 A. 341; A. W. N. (1903) 41. 


220 


TIL KANCHAN GIR V. EMPEROR, . 


order of the Magistrate directing possession 
to be delivered to Sharif Ahmad. I may 
note that section 532 in the order of the 
Magistrate is mentioned instead of section 522 
hut that is an over-sight. 

Application allowed. 


ALLAHABAD HIGH COURT. 
Criatunat Revision-No. 387 or 1910. 
August 12, 1910. > 
Present: —Mr. Justice Karamat Husain. 
TiL KANCHAN GIR— APPLICANT 
VErSUS 
EMPEROR—Obpposire PARTY. 

Penal Code (Act XLV of 1860), s. 499, Ev. (9), 500— 
Defamation—Party to suit—Privilege—Good faith— 
‘Criminal Procedure Code (Act V of 1899), s. 198 —Per- 
son aggrieved—Baster cannot sue for defamation of 
servant, 

Plaintiff to a suit is not privileged under ex- 
caption 9 to section 499 of the Indian Penal Code un- 
less the allegations made in the plaint were made 
in good faith. . 

Ishri Prashad Singh v. Umrao Singh, 22 A. 134, dis- 
tinguished. : 

A plaintiff in a rent suit made the following 
allegation in his plaint :— In 1310 F. the plaintiff 
gave evidence in defence of Sub-Inspector, Gar Narain 
Lal. In consequence of this, defendant (M) became 
exceedingly annoyed with the plaintiff and the 
servants of the defendant began to oppress the 
plaintiff in all manner of ways...... and by threats of 
confining him and of hgving him disgraced by beating, 
realized this amount from him.” . 

On the basis of the above allegation M made a com- 
plaint under section 509 of the Indian Penal Code : 
Held, that the allegation defamed not M. but his 

servants and action for defamation could not be sus- 

tained at the instance of M. 

Beauchamp v. Moore, 26 M. 47; 12 M. L. J. 418, 
referred to. | 
Application for revision by Til Kanchan Gir. 

Mr. M. Ta. Agarwala (with Mr. Parmeshwor 

Dyal, for Me. Surendro Nath Sen,) for the 


Applicant, 

Mr. Durga Charan Banerji, for the Opposite 
Party. 

Judgement.—tThe facis are these, 
The applicant instituted & su under sec- 
tion 59 of the Agra Tenancy Act for a de- 
claration that his rent was payable at the 
original rate only; and that he was not bound 
to pay the rent at the enhanced rate. In his 
plains. he in para. made the following 
allegations: “In 1310 Fasli the plaintiff gave 
evidence in defence of Sub-Inspector Gur. 
Narain Lal. In consequence of this defen- 
dant (Mr. Mackinnon) became exceedingly 
annoyed with the plaintiff and the servants 
of the 
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plaintiff in all manner of ways and in place 
of Rs. 9 rent for mauza Bhagwanpar en- 
tered in the raesipt for 1310, Rs. 39-12 and 
for 1311 to 1513 Rs. 25-7 and for 1314 and 
1315, Rs. 42-2 and by threats of confining 
him and of having him disgraced by being 
beaten, realised this amount from him” On 
the basis of the abovo allegations, Mr. 
Mackinnon lodged a complaint against the 
applicant. The Magistrate (lst class) cən- 
victed the applicant under section 560, 
Indian Penal Code, and sentenced him to pay 
a fine of Rs. 250. On appeal the conviction and 
sentence were upheld by the learned Ses- 
sions Judge. He in his judgment of the 2nd 
of April 1910 observes: “The first point 
taken in appeal is that the words are not 
defamatory inasmuchas the actions allered 
are ascribed not to Mr. F. Mackinnon but to 
uis servants bat'these actions are, ona natural 
construction of the words, attributed to the 
anger of Mr, F. Mackinnon and the collection - 
of enhanced rents must be his action. The 
natural construction of the words is that the 
servants acted under their master’s orders 
and they were so understood by the proseca- 
tion witnesses who are the leading zemindars 
of that part of the country.” 

“Secondly, it is alleged that the 9th exception 
applies.” h 

The applicant comes herein ravision. The 
first point argued before me is that the state- 
ments are privileged under Exception 9 to 
section 499, Indian Penal Code, and in sup- 
port of this contention, reliance is placed upon 
Isri Prashad Singh v. Umrao Singh (1). In 
my opinion, the case before me is not. governed 
by that ruling inasmuch as the element of 
good faith is certainly wanting. 

When the plaintiff made the allegations 
complained of, he could not bs said to have 
been labouring under the notion that the acts 

«done by the servants of Mr. Mackinnon were 
the results of any action on the part of Mr. 
Mackinnon. 

The second contentionis that having re- 
gard to the expressions used, Mr. Mackinnon 
cannot be regarded a “person aggrieved” 
within the meaning of section 198 of the 


. Criminal Procedure Code. 


In support of this contention the learned 
counsel for the applicant relias on Beauchimy 
v. Moore (2). I have read para. 5 of the 

(1) 22 A. 134. 4 

(2) 26 M. 43,12 M. D. J. 413, 
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plaint. Tt is alleged to contain the defamatory 
statements. I have no doubt that those acts 
are alleged to have been done by the servants 
of Mr. Mackinnon and not by him or at his 
instance. The presumption that Mr. Mac- 
kinnon must have been at the bottom of those 
acts and theapplicant must have intended 
to have defamed him has no force. Unless 
ihe applicant in very express and unequi- 
vocal terms is proved to have defamed 
Mr. Mackinnon, the latter is not entitled 
to start Criminal proceedings against him. 

The result is that I quash the convic- 
tion aud order that the fine, if paid, be 
refanded, 

Conviction quashed. 





ALLAHABAD HIGH COURT. 
Carina Revision No. 496 or 1910. 
September 24, 1910. 

Present :—-Mr. Justice Karamat Husain. 
BANSI DHAR— APPLICANT 
versus 
EMPEHROR—Opposite Party. 

Northern India Ferries Act (XVII of 1878), ss. 4, 26— 
Change in course of river—No limit fixed by Government 
—Conviction—Ilegal. i 

Where there has been a change in the course of 
a river and thero has been no specification of 
limits under section 4 of the Ferries Act subsequent 
to the change, a conviction under section 26 of the 
Act for working a Ferry within the previously pro- 
hibited limits cannot be sustained. 

Maharaj Mundle v. Gokul Singh, 87 C. 543; 12 
C. L. J. 21; 6 Ind. Cas. 98, referred to. 

Application for revision by Bansidhar. 

Mr. Peare Lal Banerji, (with him Mr. Iswar 
Saran), for the Applicant. 

The Assistant Government Advocate, for the 
Crown. 

Judgment,.—In this case the appli- 
cant Bansidhar has been convicted under 
section 26 of the Northern India Ferries 
Act (XVII of 1878) and sentenced to pay a 
fine of Rs. 40 or in default to one month’s 
simple imprisonment. He applies to this 
Court in revision. The facts are these. 
Gokul Prasad is the lessee of the tolls of 
the Government Ferry at Bridghat for 
the year 1909-10. He charged Bhairo 
` Mullah and Bansidhar with working a ferry 
within “one mile of the Government Ferry. 
The Magistrate who tried the case remarks 
in his jadgment: “The stream is continually 
cutting land towards Bridghat. Every year 
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it cuts away several yards. The distance be- 
tween the private ferry and the Government 
ferry has considerably decreased since the 
last decision of Syed Aijaz Ali, Deputy Magis- 
trate. The limits fixed by the Local Govern- 
ment were published in the North Western 
Provinces, and Oudh Government Gazette 
dated 12th February 1883. They were 
chakra up stream 1 mileand chak madari 
down stream 13 mile. The course of the 
river has entirely changed and chak maduri 
is no longer in existence. The position of 
the ghat is also changed. The distance be- 
tween the private ferry which is up stream 
and the place where chak madari existed 
which is down stream is now less than 14 
mile. Both chakra and chek madari (the 
spot where it existed) are down stream from 
the Government ferry”. 

The learned Vakilfor the applicant on the 
basis of the above finding contends that his 
client could not be prosecuted and he relies 
on the proviso to section 4 of the Northern 
India Ferries Act (XVII of 1878) which 
runs as follows: Provided also that when 
any alteration in the cvurse or in the limits 
ofa public ferry is rendered necessary by 
changes in the river, such alteration may be 
made by an order under his hand by the Com- 
missioner of the division in which such ferry 
is situate or by such other officer as the 
local Government may from time to time 
appoint by name or in virtue of his office 
in this behalf. He also relies on the case 
of Maharaj Mundle v. Gokul Singh (1), which 
with reference to the Bengal Ferries Act 
(I of 1885), lays down: “When the limits of 
a public ferzy have not been declared by the 
Local Government under section 6 of the 
Bengal Ferries Act, 1885, a conviction under 
sections 16 and 28 thereof for maintaining a 
private ferry without sanction to or from 
any point within 2 miles of the public ferry 
is bad.” ; 

The facts as found by the Magistrate 
conclusively show that there has been a 
change in the courseof the river and the 
limits fixed by the notification in the 
Government Gazette of the 17th February 
1883 do not exist where they were and there 
is nothing to show that any subsequent 
specification of the limits of Bridghat ferry 
have been made. 


Under the circumstances, the prosecution 
(1) 370. 548; 12 C. L. J. 21; 6 Ind. Cas. 98, 
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_ of Bansidhar for working a ferry within a 
‘mile of the Government ferry cannot be sus- 
tained. I set aside the order of the Magis- 
trate and direct that the fine, if paid, be re- 
funded to the applicant. 

Order set aside. 


` (s. c. 26 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Civin Revision No: 2412 or 1908. 

December 21, 1949. 
Present:—Mr. Justice Shah Din. 
` HARJI MAL—Peritioyer 
versus 
RECEIVER or tat INSOLVENT 
DEBTOR’S ESTATE—RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 356, 358 
—Insolvency—Discharge of insolvent—Order mot 
eupressly made—aAppeal —Revision. 

An insolvent applied to the Insolvent Estate’s 
Court, Delhi, for an order to the Receiver to pay him 
tho surplus in his hands. The application was 
rejected and the order was confirmed on appeal: | 

‘Held, following Hukam Chandy. H. P. Robinson, 
43 P. R. 1894, that it must be assumed that 
the Court did pass an order of discharge under 
section 355 of the Civil Procedure Code, 1882, as soon 
as the conditions laid down in that zection had been 
complied with, that section 358 would, therefore, apply 
and under section 856 the petitioner was entitled to 
receive the surplus in the hands of the Receiver: 

Held, also, that the Divisional Judge was right in 
holding that no appeal Jay tohim from the order of 
Insolvent Estates Court, but as the order appealed 
against was obviously wrong, it must be set aside on 
revision. 

Petition, under section 70 (1) (a) of Act 
XVIII of 1884as amended by Act XXV of 
1899, for revision of the order of the 
Divisional Judge, Delhi Division, dated the 
27th August, 1909, confirming that of the 

Judge, Insolvent Court,, Delhi, dated the 
© lst April 1908, rejecting application of 
petitioner to be paid the assets in the respond- 
ent’s hands. 

Lala Tek Uhand, for the Petitioner. 

Judgment.—tTuhie petitioner’s original 
application, dated the 3lst March 1908, waa 
really one filed by him under section 356, 
Civil Procedure Code of 1882, though it is 
claimed therein that under section 858, the 
petitioner was absolved from further liability 
in respect of the scheduled debts, and no 
reference is made to section 356. In accord- 
ance with the view taken by this Court in 
Hukam Chand v. H. P. Robinson (1) (see 
yemarks at page 126, first para.), I hold that 

(€) 43 P. R. 1804 
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it must be assumed in this case that the 
Divisional Judge did pass an order of 
discharge under section 255, Civil Procedure 
Code, 1882, as soon as the conditions laid 
down in that section had been complied 
with, and those conditions certainly were 
complied with as appears from the report of 
the Receiver on the record, more than 12 
years before the application under considera- 
tion was made. Section 358 would, therefore, 
seem to apply to this case, and under 358 
the petitioner is entitled toreceive the surplus 
in the hands of the Receiver. 

The Divisional Judge is right in holding 
that no appeal lay to-him in this case from 
the order of the first Court, but as that 
order-is obviously wrong, I set it aside on 
the revision side and direct -that the amount 
claimed be delivered-to the petitioner. 


Petition accepled. 


(s. c. 27 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civiu APPEAL No. 997 or 1903. 
November 27, 1909. 
Presext:—Sir Arthur Reid, Kt., Chie! Judge, 
and Mr. Justice Robertson. 
HARNAM SINGH-—PGAINTIFE— A PPELLANT 
versus 
HARNAM SINGH AND orpers—Derenpants 
` — RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 510, 521— 
Arbitration—Arbitrator becoming incapable of acting— 
Order superseding arbitrator—Award, objection against 
—Decree in accordance with award—Appeal- Revision 
— Objection for the first time on appeal or revision. 

On an arbitrator becoming incapable of acting, the 
Court ordered a new arbitrator to be appointed in his 
place. On the award being delivered, objections were 
preferred by the plaintiff which were disallowed and a 
decree in accordance with the'award was passed. It 
was not objected that section 510 of the Civil Pro- 
cedure Code, under which the lower Court acted, was 
not applicable tothe case. The plaintiff contended 
that the decree was wrong and must be set aside on 
appeal, or at any rate on revision: 

Held, that the contention was not valid. It was too 
late to raise the objection that section 510 was not 
applicable to the case. No appeal lay and the 
Court would not exercisé revisional jurisdiction in 
the case even if the revision lay. 


Further appeal from- the order of the 
Divisional Judge, Ferozepore, dated the 19th 
October 1907, affirming the order of the 
Munsif, 2nd Class, Ferozepore, dated the 30th 
November 19(0, dismissing plaintiff's suit, 
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MALO V. EMPEROR. 
Lala Durga Das, for the Appellant. 


Pandit Ram Bhaj Dattı, for the Respond- 


ents. 

Judgment.—tThe concluding para- 
graph of the judgment of Kensington, J., in 
Hans Raj v. Gang Ram (1) is directly in 
point. 

The paragraph runs as follows: — 

“The argument for the appellants may be 
summarised by saying that it is urged that 
the District Judge should have decided on 
the objections to the award as raised before 
him, that the arbitrator’s misconduct was 
established under section 521. (a), Civil 
Procedure Code. The reply to this is that 
the District Judge found in fact that there 
was no misconduct and with the decree 
based on this finding we have no authority 
to interfere either by way of appeal or 
“revision.” 

The case before us is the converse of that 
before the Full Bench. 

The lower appellate Court referred the 
. case to an arbitrator, found that the latter had 
‘become incapable of acting within the terms 
of section 510 of the Code, superseded him, 
appointed a new arbitrator, overruled tho 
objections taken under section 521 to the 
new arbitrator’s award and passed a decree 
in accordance with that award. 

As pointed out by the learned Judge who 
referred this case to a Division Bench, the 
appellant did not urge, when objecting to 
the award, the objection—that section 510 
under which the lower appellate Court acted 


was not applicable, and it is, in our opinion, 


too late to-raise that objection at this stage 
of the case on appeal. 

In any case we see no reason ‘for interference 
in revision, even if we were inclined to the 
opinion that” revision lay on this ground 
with the decree based on the new arbitrator’s 
award, and no appeal lies from the decree so 
_ based. 

The appeal fails and is dismissed with costs. 


Appeal dismissed. 


(1) 88 P. R. 1902 (T. B.) ; 119 P. L. R. 1902. 
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(s. c. 28 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 1341 or 1909. 
February 19, 1910. 
Present:—Mr. Justice Williams. 
Musammat MALO AND oruErs—Convicts— 
PETITIONERS i 

versus 


EMPEROR—CQOMPLAINANT— RESPONDENT. 

` Punjab Municipal Act (XX of 1891), s. 204—Brothel 
house, removal of—Discretion of Magistrate—BExercise 
of discretion by his predecessor—Complaint not addresse 
to Magistrate. 

The discretion of a Magistrate, for the time being 


“in charge of a District, which he is entitled to exercise 


under section 204 of the Municipal Act, is not 
necessarily fettered by the manner in which his 
pr edecessors have in the past exercised that discretion. 

A petition presented to the District Magistrate, and 
acted upon by him is a complaint within the meaning 
of section 204 of the Punjab Municipal Act, though 
it may not be addressed to him. 


Petition under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the District Magistrate. Ludhiana District, 
dated the 11th September 1909, convicting 
the petitioners. 

Mr. Fazal Elahi, for the Petitioners. 

The Hon’ble Mr. Shad: Lal, for the Re- 
spondent. 

Judgment.—I cannot interfere in 
this case, for I do not think that the discre- 
tion of the Magistrate for the time being in 
charge of a district, which he is entitled to 
exercise under section 204 of the Municipal 
Act, is necessarily fettered by the manner 
jn which his predecessors have in the past 
exercised that discretion. Otherwise a 
perfectly absurd finality would be attached 
to executive orders. No doubt also in cases 
like the present one, public opinion differs 
very much. from time to time, and the 
Magistrate would certainly act judiciously in 
not exercising his discretion in a manner 
very violently contrary to public opinion. 

It seems to me, therefore, that the fact 
that the previous District Magistrate thought 
it unnecessary to put a stop to brothels in 
the Agab Lucha Bazar, does not of itself 
compel bis successors to follow that course. 
The point has been taken as to whether the 
petition of 19th July 1909, which is in forma 
petition to the Lieutenant-Governor, although 
handed to the District Magistrate, can be 
regarded as a complaint, and I hold that as 
the petitioners acquiesced in the District 
Magistrate disposing of the petition himself 
as District Magistrate, it can be so regarded, 
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In these circumstances the application 
must be rejected and I order accordingly. 
Application rejected. 


(s. c. 29 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Civin Revision No. 1832 or 1909. 
February 8, 1910. 
Fresent:—Mr. Justice Johnstone. 
Musammat RAM KUAR AND oruers— 
4 PLAINTIFFS— PETITIONERS 
3 VETSUS © 
Seth MULTANI CHAND—Derenpart— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. I, O. IX 
R. 8, Sch II, R. 8—Arbitration—A pplication by arbitrator 
for extension of period allowed for making award— 
Dismissal for default, 

The arbitrator applicd for extension of period 
allowed for making the award. The plaintiff failed 
to attend Court on the date fixed in the case and the 
Court dismissed the suit: 

Held, that the action of the Court was harsh; when 
a case is under arbitration, a Court should not hastily 
dismiss the suit for non-appearance in Court of the 
plaintiff. Much less should this bedone when the 
arbitrator has made an application for extension of 
time for filing award. 

Held, also, that when an arbitrator asks for exten- 
sion of time and there is no reason to suspect that, 
being in collusion with the either party, he is wilfully 
delaying matters or that in any other way there is 
bad faith in his conduct, the Court should always 
grant reasonable extension, 


Petition under section 70 (a) of Act XVIII 
of 18:4 as amended by Act XXV of 1899, 
for revision of the order of the Munsif, 2nd 
Class, Multan, dated the 17th July 1909, 
rejecting the application for re-admission of 
case dismissed for default of plaintiff’s ap- 
pearance. 

Mr. Nand Lal, for the Petitioners. 


Judgment.—lIn my opinion the action 
of the Court was harsh. When a case is 
under arbitration, I donot think a Court 
should hastily dismiss the suit for non-ap- 
pearance in Court of a plaintiff. Much Jess 
should this be done, when the arbitrator has 
made an application for extension of time for 
filing award. The plaintiff probably knew 
such application was being made and so not 
unnaturally concluded that no proceedings 
would be had on the day fixed. Lastly, 
when an arbitrator asks for extension of time 
and there is no reason to suspect that, being 
in collusion with either party, he is wilfully 
delaying matters, or that in any other way 
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there is bad faith in his conduct, the Court 
should always grant reasonable extension. 

I allow ihe revision and setting eside the 
order of the lower Court, I direct that Court 
to summon the parties and the arbitrator and 
to ask the latter whether he intends to file 
an award and when. If he names some 
reasonable period, the Court should extend 
the time accordingly. : 

Application accepted. 





(s. c. 81 P. L. R. 1910.) 
i PUNJAB CHIEF COURT.. 
` First Civit Apezat No. 1178 or 1609, 
February 23, 1910. 
Present:—Mr. Justice Johnstone. 
Malik KARIM BAKSH AND OTHERS — 
7 DEFENDANTS—ÅPPELLANTS 
versus ; 

JATTU RAM. PLAINTIFF— RESPONDENT. 

Civil Procedwre Code (Act XIV of 1882), s. 43— 
Civil Procedure Code (Act V of 1208), Order IT, R. 2 
(3)—Cause of action—Splitting claim—Mortgagee en- 
titled to arrear of kasur and possession on breach of con- 
dition of mortgage—Suit for kasur jiledand decreed— 
Subsequent suit for possession barred. 

Where under the conditions of a mortgage on the 
mortgagor making default in the payment of kasur, 
the mortgagees were entitled to both possession of the 
mortgaged land and arrears of kasur and they: sued for 
arrears of kasur only: 4 ` 

Held, that a subsequent suit for possession of the 
mortgaged land was barred under section 43 of tho 
Civil Procedure Code, 1882, or Order II, Rule 2 (3) 
of the Code, V of 1908. Ganga Ram v. Abdul Rahman 
28 P. R. 1907; Kundan Mal v. Allah Dad Khan, 19 P. R. 
1910, 36 P. W. R. 1910; 5 Ind. Cas. 891, followed. 
Raman v. Wazira, 79 P. R.1886 was overruled in 
effect, though not expressly, by Ganga Ram v. Abdul 
Rahman, 28 P. R. of 1967; 93 P. L. R. 1908. 


Miscellaneous appeal from the order of the 
Divisional Judge, Multan Division, dated the 
Zoth February 1909, reversing that of the 
District Judge, Muzaffargarh District, dated 
the 26th December 1907, dismissing plain- 
tiff's claim, and remanding the case under 
Order XLI, Rule 23, Civil Procedure Code, 
1908. 

Bhagat Gobind Das, for the Appellants. 

Mr. Nand Lal, for the Respondent. 

Judgment.—In this case the mort- 
gage in favour of plaintiff’s father, which 
bears date llth August 1890, was a mortgage 
without possession, the mortgagor under- 
taking to pay Rs. 16 each 6th month (Rs. 82 
per annum) as kasir, and on non-payment 
plaintiff's father was to be entitled to POSSES- 
sion, after which Kasur would be deemed 
equal to profits. A suit was brought and 
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decree got for arrears of kasur up to Sambat 
1954 inclusive. Now plaintiff sues for pos- 
session and kasur for the 6 years Sambat 
1957 to Sambat 1962 inclusive, conceding 
that the claim for kasur for Sambat 1955 and 
Sambat 1956 wonld bə time barred. The 
suit was first dismissed as time barred, but 
~this order was set aside by the Divisional 
‘Court and the casa was remanded. Then 


y / Ganga Ram v. Abdul Rahman (1) having come 


‘ 
! 


out, the plea of bar by section 43, old Civil 
Procedure Code, (Order II, Rule 2, new Givil 
Procedure Code), was raised and the first 
Court accepted the plea and again dismissed 
the suit. The learned Divisional Judge has 
distinguished Ganga Ram v. Abdul Rahman 
(1), and, following Raman v. Wazira (2) has 
set aside the dismissal and again remanded 
for re-trial. 

I have heard arguments and have consulted 
the authorities, and, in my opinion, this appeal 
must succeed. In my opinion the ruling, 
Ganga Ram v. Abdul Rahman (1), read with 
the section concerned, though in that case the 
relief-that might have been asked for, but 
was notin the first suit, was not possession but 
recovery of the principal debt, is quite clear. 
It is true it does not overrule Raman ‘vy. 
Wazira (2) expressly, but there can be no 
doubt it does so in effect; and according to 
the reasoning in the later ruling the point 
taken in the earlier one that the second suit 
is on another and fresh breach of contract is 
clearly beside the mark. According to Ganga 
Ram v. Abdul Rahman (1), and the section, 
when plaintiff in the case of 1886 sued for 
the interest due and omitted to sue for posses- 
sion, which he could have sued for, he lost 
his right to sue for possession altogether, 
so that virtually the mortgage b2camg extinct. 
In these circumstances it seems to be absurd 
to talk of a fresh breach of a contract, when 
that contract had ceased to exist. 

Kundan Mal v. Allah Dad Khan (3) is an- 
other ruling very much in point. It follows 
Ganga Ram v. Abdul Rahman (1), in principle, 
and it also discusses the question whether, 
when suit for principal is barred, suit for inter- 
est lies, and it answers the question in the 
negative. 

It seems to me here that, inasmuch. as on 
default of payment of kasur plaintiff had the 


(1) 28 P. R. 1907; 93°P. L. R, 1908. 
(2) 79 P. R. 1886. e 
(3) 19 P. R. 1910; 38 P. W. R. 1910; 5 Ind. Cas, 821. 
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right'to sue for possession and also for kasur 
but sued only for kasur, he omitted to sue for 
one of the reliefs available to him on that 
same cause of action on which his suit was 
then based, and thus section 43 or Order II, 
Rule 2 (3), fully applies and bars the present 
suit for that other relief. 

Had defendant after the first decree begun 
to pay kasur, it might have been argued that 
there was a new tacit contract of mortgage; 
but defendant clearly never paid Auisur at all. 

Iam also of opinion that the case is not 
one of those in which the rule that noone is 
bound to enforce a forfeiture applies This 
has uot been argued before me and | need not 
discuss ib. 

For these reasons, I accept the appeal and 
set aside the order of the learned Divisional 
Judge and dismiss plaintiff's suit with costs 
throughout. 

Appeal accepted. 


(s. c. 32 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Fiest Civiu Arpegi No. 13535 or 1995, 
April 3, 1907. 
Present:—Mr. Justice Robertson and 
Mr. Justice Kensington. 
FATTEH DIN AND oraess—Puinerers3— 
APPELLANTS 
“versus 
RAM RAKHA AND orzers—Devevpoants— 
RESPONDENTS. | 

Custom —Succession—Daughters —Collaterals -Naru 
Rajputs of Hoshiarpur District: 

According to the custom among Naru Ry puts 
of Hoshiarpur district, daughters exclude from 
inheritance all collaterals other than descendants of a 
common great-grandfather. 

In a suit for redemption of @ mortgage by tho 
collaterals of the mortgagor after the latter's death, 
the daughter of the decased, claiming to succeed by 
right of inheritance, is entitled to be made a party anid 
to contest the collaterals’ right to sue. 

Further appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
the 23rd October 1905, affirming the order 
of the District Judge, Hoshiarpur, dated the 
28th April 1905, dismissing plaintiff's suit. 

Mr. Muhammad Shaft, for the Appellant. 

Mr. Shadi Lal, for the Respondent. 

Judgment.—tThe main question in- 
volved in this appealis, whether we should 
follow the ruling in Ranjht Khan v. Musam- 


mat Kamun (1), in accordauca with which the 
(1) 179 P. R. 1889. 
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lower Courts have dismissed plaintiff’s claim. 
After hearing arguments we can see no reason 
why that ruling should not be taken as 
conclusive of the point that among Naru 
Rajputs of Hoshiarpur daughters exclude 
from inheritance all collaterals other than 
descendants of a common great-grandfather, 
as by the explicit entry in the Riwaj-i-am 
of the District. The previous orders of this 
Court, dated Gth September 1888 and 12th 
June 1889, merely decided that plaintiffs 
were heirs of Imam Din, but not necessarily 
his immediate heirs, the suit has, therefore, in 
our opinion, been rightly dismissed on the 
facts disclosed. 


As a minor point ib is urged on behalf of 


the plaintiff-appellant that the daughter here 
concerned, namely, AMusammat Jhandi, should 
not have baen made a defendant in the case, 
and that her name should be now struck out, 
leaving her to suo for the inheritance from 
her father Imam Din if so advised. We 
cannot allow this contention. 

The snit was, no doubt, instituted by the 
collaterals as one for redemption against a 
mortgagee from the last holder, ignoring 
Musammat Jhandi, but the latter was within 
her rights in asking to be male a defendant 
and in resisting the claim on the basis of her 
position as heir to [mam Din, after his 
widow’s death. The suit has been fought 
oub on the question of compstition between 
the daughter and the collaterals, the first 
issue having been correctly drawn on this 
point. The plaintiffs cannot now evade the 
issue, merely because they desired to frame 
their suit as one against the mortgvzres alone. 

The appeal is accordingly dismissal with 
costs. 

Appeal dismissed. 


(s. c. 33 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 824 or 1909, 
January 12, 1910. 
Present:—Mr. Justice Shah Din. 
RASUL KHAN—Convict—Petirioner 
VETSUS 
EMPERO R—Rasponpent. 
Penal Code (Act XLV of 1869), s. 493—Woman 
going to accused of her own accord—Sentexce. 
Where the accused is convicted of an offence under 
section 438 of the Indian Ponal Code and it appears 
that the woman not being oa gool terms with her 
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SHANKAR DAS T. NARAIN DAS. 
husband went to ascused of hor own accord, a senténca 
of ono yers rigorous imyrisoament is b99 s2vere. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Additional Sessions Judga, Shahpur, 
dated the 28th June 1909, affirming that of 
the Magistrate, 1st Class, Mianwali, dated 
the Sth June 1909, convicting the petitioner. 

Mr. Nand Lal, for the Petitioner. 

Judgment.—tThe evidence produced 
by the prosecution satisfies me that the peti- 
tioner at any rate concealed or detained 
the complainant’s wife Musammat Pishtani, 
with the intent specifiedin section 498, Indian 
Penal Code, and-I hold that he has beenright-. 
ly convicted under that section. 

As, however, the woman does not appear 
to me to have been on good terms with her 
husband, the complainant, and probably went 
of her own accord to live with the petitioner, 
a lénient view of the petitioner’s guilt should, 
I think, have been taken. 

A sentence of one year’s rigorous imprison- 
ment is, under the circumstances, too severe. 

I, therefore, accept the revision and reduca 
the sentence to the amount of imprisonment 
already undergone. 

The petitioner will be released from jail 
at once. 

Petition accepted. 


(s. c. 84 P. L. R. 191C.) 
PUNJAB OHIEF COURT. 

First Civit Appeat No. 402 or 1909. 
February 12, 1910. 
Present:—Mr. Justice Rattigan. 
SHANKAR DAS AND orusrs— Poatntirrs— 
APPELLANTS 
versus 
NARAIN DAS AND orgers—Durenpants— 

RESPONDENTS, ` 
Civil Procedure Code (Act V of 1908), Sch. I, O. XLI, 
R. 17—Appeal—Dismissal for default—Case called 
outand dismissed. before rising of Court—Sufficient 
cause for absence of party—Party not to suffer on account 
of absence of pleader. 


Where an appeal was called at an early part of the 
day and dismissed for default of the appellant and his 
pleader not appearing to conduct the appeal, the 
Chief Court set aside the order of dismissal and 
observed that the lower appellate Court should have 
given a further opportunity, during the course of its 
sitting, of showing whether or not he was prasent, in 
person or by pleader, before it ross forths diy. 
Subhan Shih v. Karm °Khin, 113 P. R. 1876, 
referred to. 
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The pleader’s absence in a case need not be satis- 
factorily explained if the appellant can give a 
reasonable excuse for his own absence. 

Further appeal from the order of the Dis- 
trict Judge, Jhang, dated the Ist October 
1908, confirming the order of the Munsif 
of the Ist Ulass, Jhang, dated the 30th 
day of April 1998, dismissing the piain- 
tiffs’ claim. 

Mr. Gulu Ram, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 


Judgment.—tin my opinion it wasa 
most monstrous proceeding for the District 
Judge, (Pandit Joti Prasad), to dismiss an 
appeal for default because when if was 
called on at 7-30 a. 3, neither appellant 
nor his pleader happened to be present. I 
presume the Court began its sittings at 6 
A. M., and it should have given the appellant 
a further opportunity during the course of 
its sitting of showing whether or not he 
was present, ia person or by pleader, before it 
rose for the day. It was a scindalous abuse 
of its powers to summarily throw out ‘the 
appeal, because no one appeared to support 


ib at the early hour of 7-30 a. m., when it- 


called on. Apart from this, appellant gives 
very good reasons to explain the cause of 
his involuntary absence, and I am surprised 
to find that the District Judge stubbornly 
refuses tore-admit the appeal which he so 
unjustifiably dismissed in default. The 
mere fact that the appellant had engaged 
a pleader and that the pleader’s absence 
has not been satisfactorily exozlained is im- 
material, if the appellant can give a reason- 
able excuse for his own absence Subhan 
Shah v. Karm Khan (1). I accapt the peti- 
tion and direct the District Judge to restore 
the appeal to his fileand to dispose of it iu 
accordauce with law. Costs up to date will 
abide the event. h 

T trust the District Judge will, in future, 
refrain from such hasty and injudicious 
action as he took in this case and that he will 
not dismiss cases in default until reasonable 
opportunity has been given to the parties 


to prove their presence on the day fixed for’ 


the hearing. 


Petition accepted. 
(1) 118 P. R. 1876. 
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(s. ¢. 85 P. L. R. 1916.) 
PUNJAB CHIEF COURT. 

CivIL Revisios No. 1519 ox 1909. 
February 17, 1910. 

Present:—Mr. Justice Johnstone. 

MUHAMMAD BAKHSH—Prarntire-— 
PETITIONER 
versus 
FAIZ BAKHSH AND OTHERS — Derenpants— 


RESPONDENTS. 

Landlord and Tenant —Ejectment—Cause of action 
—Denial of landlord’s title—Punjab Courts Act (XVIII 
of 1884), s. 70 (1) (a)—Revision—Ciril cases — 
Material irregularity—Lower Appellate Court ignoring 
vital facts. 

Where it appeared that the lower appellate Court 
had ignored vital facts in deciding an appeal, the Chief 
Court admitted revision against the decree passed on 
appeal by the lower appellato Court. 

The denial of landlord’s title by the tenant is iv 
sufficient cause of action for his ejectment. 


Petition under section 70 (a) of Act XVIII 
of 1884, as amended by Act XXV of 1899, for 
revision of the order of the Divisional Judge, 
Ambala Division, dated the 25th Mebrnary 
1909, confirming that of the Munsif, lst Class, 
Ludhiana, dated the 29th November 1907, 
dis ‘aissing plaintiff’s claim. 

Sheikh Umar Bukhsh, for the Petitionar. 

Mr. Harris, for the Respondents. 

Judgment.—tThis was a suit for pos- 
session of a site in the town of Tuadhiana, for 
possession of certain houses subject to pay- 
ment of price Rs. 49 and for rent for 2 years 
Re. 0-7-6. The first Court dismissed the 
suit, and the lower appellate Court, after tw) 
remands, upheld the decision. Plaintiff ap- 

“ plied here for revision and I admitted the 
petition because, after a perusal of the some- 
what intricate judgments of the Courts bs- 
low, I arrived at the impression that the 
lower appellate Court had ignored vital 
facts. 

Though the facts are intricate, thereap- 
peared on discussion before me to ba not 
very much difference regarding them. It 
is admitted that defendant No. 2 is lessee 
of the houses. She claims to ba owner of the 
ground; but plaintiff says he is. Plaintiffs 
allegation is supported by what seems to me 
quite good evidence in the deed of 13th 
May 1877, under which 8 persons, of whom 
Rahim Bakhsh, with Suleman, father of 
plaintiff, as shikmi sharik, was one, pur- 
chased the whole property, 7. e., the property 
in suit and other property, land and honses, 
from the widow of one Megh Singh, follow- 


228 


KALIAN v. CHHEDU SINGIL. 
ed by the three deeds of 24th Febraary 
1881, whereby plaintif bought oub his 


co-sharers. Again, in the lease of 5th June 
1862 by Megh Singh’s widow to 32 teu- 
ants, Kala, defendant’s father, is one ; and 
defendant No.1 seems never to have had 
any title but that of lessee. Defendant No. 3 
is descendant and heir of one Kalu Mal, 
bat Kalu Mal’s purchase from the aforesaid 
eight vendees of 1277 is dated 1383, two 
years after the property now in suit passed 
entirely toplaintiff. The real fact is that 
Kalu Mal’s purchase was of another part of 
the property bought by the 8 in 1877 and 
has no concern with the property in suit. 
Thus the titleas owner of defendant No. 2 
through defendant No. 1, is defective; and I 
have no hesitation in finding that plaintiff is 
owner of both houses and site in suit, and de- 
fendant No. 2 only lessee. 

But defendant No. 2 has denied plaintiff’s 
title, and this is all the world over sufficient 
cause of action for ejectment. I allow the 
revision, set aside the judgments and decrees 
of the lower Courts and remand the case for 
decision on issue 3 and in the matterof rent; 
that is,the first Court must value the materi- 
als and decile what rent is due, if any, and 
give plaintilf a decree for possession of land 
aud houses in suit subject to payment of 
value of materials of houses diminished by the 
rent due to plaintiff. 

Costs of plaintiff in this Court tu be paid by 
Mr. Harris’s client. 

Petition accepted. 


ALLAHABAD HIGH COURT. 
Seconp Civiu Aepean No, 833 or 1910, 
August 11, 1910. 

Present:—Mr. Justice Chamier. 
KALIAN—Praintirr—Appecpane 
versus 
CHHEDU SINGH AND ANOTHER—DEPEND- 
ANTS— RESPONDENTS. 

Agra Tenaney Act (IE of 1901), s.28—Ilule lineal 
descendant —Adopted son -- Hindu Law, 

A son duly adopted according to the Hindu Law 
must be treated as a male lineal descendant within 
the meaning of section 22 of the Agra Tenancy Act, 
1901. 

Nandan Tewari v. Raj Kishore Rai, S. D. No. 5 of 
1904, approved of; Bhura v. Shahab-ud- “Din, 5A. L.J. 
mrs A. W. N. (1908) 37; 30 A. 128, referred to; Wir 
Bhan v. Suba, 10 P. R. 1894; Fatteh Muhommad Yi 
Jlusammat Jiwan. 43 P. R. 1595, distinguished, 
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Second appeal from the decision of the 
Subordinate Judge of Aligarh, dated the 20th 
of July, 1910. 

Mr. Gulzari Lal, for the Appellant, 

Judgment.—The only question in 
this appeal is whether an adopted s» is a 
“male lineal descandwnt ia the male-line 
of descent” within the meaning of section 
22 (a) of the N. W. P. Tenancy Act. The 
Board of Revenue in the cise of Nandan 
Tewari v. Rajkishore Rat (1), have definitely 
decided the question in the affirmative. The 
learned Vakil, for the appellant has referred 
me to two cases decided by the Punjab Chief 
Court upon section 59 of the Punjab Tenancy 
Act No. XVI of 1887. In the first of these 
cases, IVir Bhan v. Suba (2), no question as to 
the right of an adopted son to succeed arose. 
Sir Meredyth Plowden expressed a doubt whe- 
tler an adopted son could be regarded as a 
male lineal descendant within the meaning of 
section 59. In the second case Futteh Mu- 
hammed v. Musammat Jiwan (3), it was held 
by the Full Bench that a mere customary 
adoption, whether by a Hindu or by a 
Muhammadan, gives no right of succession 
under section 59 of the Punjab Tenancy Act. 
It appears that there is in the Punjab a 
common custom under which an heir i is “ap- 
pointed” and this is called a “customary 
adoption.” The learned Judges are careful 
to point out the difference between the so 
called customary adoption and a true adop- 
tion under the Hindu Taw. It seems that 
in the case of a customary adoption there ig 
no element of affiliation, and the learned 
Judges were careful to say that they did 
not intend to decide that a son adopted 
according to the Hindu Law is not a male 
lineal descendant within the meaning of 
section 59 of the Punjab Tenancy Act. In 
the present case, we have to deai with a 
true adoption under the Hindu Law. I was 
referred to the case of Bhura y Shahab-ud-din 
(4), as an authority for the proposition that 
both the Hindu and Muhammadan Law were 
abrogated by section 22 of the Agra Tenancy 
Act to cases to which that section applies. 
The decision does not go to that length, and 
certainly does not touch the present question, 
I see no reason whatever for differing from 


(1) S. D. No. 5 of 1904, 

(2) 40 P. R. 1894. 

(3) 43 P. R. 1895. 

(4) OAL. J.T A. W. x (1993) 37; 30 A, 123, 
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the decision of the Board of Revenue, It 
appears to me thata son duly adopted ac- 
cording to the Hindu Law must be treated as 
a male lineal descendant within the meaning 
of section 22. I, therefore, dismiss this 
appeal. 
= Appeal dismissed. 





(s. c. 86 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 

. ÜRIMINAL APPEAL No. 549 or 1909. 
February 15, 1910. 
Present:—Mr. Justice Chevis. 
WASAWA SINGH—Convict—AppELLaxt 

- versus 
EMPEROR—Resronpenr. é 

Criminal Procedure Code (dct V of 1898), s. 233— 
Charges, joinder of—Penal Code (Act XLF of 1860), s. 
411—Stolen property—Possession of property stolen 
from several persons at different times— Charge, defect in 
—Appeal. f 

Unless it appears that articles for the possession 
of which the accused is charged under section 411, 
Indian Penal Code, came in his possession on different 
occasions, the trial is not irregular on account of the 
fact that the articles were stolen from several persons 
at different’ times. 

Johan Subarna v, Emperor, 10 C. W. N. 520; 2 0. L. 
J. 618; 3 Cr. L. J. 111; Nanda Kumar Sirkar v. Em. 
peror, 11 C. W. N. 1128; 6 Cr. L. J. 321; Ali Mahomed 
v. Emperor, 13 C. W. N. 418; 9 Cr. L. J. 277; 1 Ind. 
Cas. 885 and Srish Chandra Mukerjee v. Emperor, 13 
C. W. N. 1067; 4 Ind. Cas. 16; 10 Cr. L. J. 469, refer- 
red to. 

When it is not shown that the accused is prejudiced 
on account ofa defect in the charge, the Court of 
appeal will not interfere with the conviction. 

Appeal from the order of-the Sessions 
Judge, Lahore Division, dated the Ist De- 
cember 1909, convicting the appellant. 

Judgment.—tThe appellant has been 
convicted under section 411, Indian Penal 
Code, with respect to— 

(1) A deg said to have been stolen from 
Allah Bakhsh y 

(2) A Sewing machine and2 unfinished 
coats said to have been stolen from Kamar 
Din; and 

(3) A 2 foot rule, coat, waistcoat, shirt, 
pagrt, pattis, gloves and 2 boxes said to have 
been stolen from Abdul Majid. 

The first objection raised on his behalf is 
that there should have been three separate 
trials and Johan Subarna v. Emperor (1), 
Nanda Kumar Sarkar v. Emperor (2), Ali 
Mahomed v. Emperor e (3), Srish Chandra 

(1) 10 C. W. N. 520; 2 C. L. J. 618; 3 Cr. L. J. 111. 

(2) 11 C. W.N. 1128; 6 Cr. L. J. 321. 

(3) 18 C. W. N..418; 9 Or. L. J. 277; 1 Ind. Cas. 335, 
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Mulerjce v, Emperor (4), are quoted. The 
first two and fourth of those were cases in 
which the accused was charged with separate 
acts of cheating, the third was a case in which 
the accused had heen convicted of two Se- 
parate offences of dishonestly receiving stolen 
property. Butin the present case the pro- 
secution do not allege two separate offences at 
all and there is nothing in the prosecution 
evidence to show that the various articles 
above mentioned came into appellant’s pos- 
session on different occasions. Hence the 
above cases are distinguishable. 

The next objection is that the wording of 
the charge is bad. The charge is “that you, 
on or about 18th April 1909, at Lahore, 
were found in possession of 2 boxes and some 
clothes, ete., which property you kħew or had 
reason to believe to be stolen.” Itis urged 
that there is no such offence as “being in 
possession,” the offence defined in the Code 
being one of dishonest receipt or dishonest 
retention. This is correct, but | cannot agree 
with the further plea that the appellant was 
prejudiced and did not know what charge he 
had to meet. He was represented by two 
counsel at his trial, one being the counsel 
who represents him in this Court, and no 
objection whatever was then raised as to the 
wording of the charge. 

a * a 

(4) 18 ©. W. N. 1067; 4 Ind. Cas. 16; 10 Cr. L.J. 

469. ‘ 


(s. c. 89 P. L. R. 1910.) 
PUNJAB CHIEF COURT! 
First Civit Arrear No. 1342 or 1907, 
January 31, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Jud ge, 
and Mr. Justice Johnstone. 
BALA BAKHSH AND anotaur—Derenpanrs 
— APPELLANTS 
VETSUS 
LOHRI AND OTHERS—PLAINTIFFS — 
RESPONDENTS. 

Estoppel ~ Mortgage—Prior and subsequent mortyages 
—Sale of part of mortgaged property to mortgagee — 
Redemption of previous mortgage—Prior mortgagee nat 
setting up his purchaseas defence —Right of Subse suent 
mortgagee to possession. 

Where the sub-mortgagecs purchase the shares c. 
some of the heirs of the mortgagor inthe proporty 
mortgaged and all tho heirs sue for redemption of tho 
mortgage and pending the suit for redemption, the pro- 
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perty ismortgaged with third partiesand out of the con- 
sideration for this latter mortgage the sub-mortgagees 
are paidup and redemption of the previous mortgage is 
allowed, the sub-mortgagees are estopped from setting 
up their purchase from some of the heirs of the mort- 
gepor against claim for possession made by the 
subsequent morigagees. ‘heir acceptance of the 
whole mortgage moncy constitutes an admission that 
the redeemed land had not been sold to them. 


Further appeal from the decree of the 
Divisional Judge, Delhi Division, dated the 
17th October 1907, reversing the order of 
the District Judge, Gurgaon, dated the 16th 
July 1907, dismissing plaintiffs’ claim. 

Mr. Shadi Lal, for the Appellant. 

Mr. Muhammad Shafi, for Respondents 
Nos. 1 and 2. i 

Judgment.—Bhura or Bhor defen- 
dant No. 10 and now respondent was not 
served with notice of this date. He bad 
been in jail and was released on acquittal. 
As he was not represented and did not appear 
in the lower appellate Court, we decided to 
proceed with the hearing. The following 
are the admitted facts. Musemmat Bhago 
owned a khata of 8k bighas 8 biswas in Patti 
125 biswas. She mortgaged this to Holasi and 
Man Singh for Rs. 107. 

In 1890, after the death of Musımmat 
Bhago who was succeeded by the defendants 
Nos. 1 to 10, this khata was included by the 
Revenue authorities in the Shamilat Khata 
of the 123 biswas Patti. 

In 1892 Holasi and Man Singh sub-mort- 
gaged to the appellants for Rs. 600. In 
1893-5 the appellants purchased from five of 
the defendants Nos. 1—10 including Bhura, 
their “ proprietary land” with shares in the 
Shamilat. 

In October 1905, the defendants Nos. 1—10 
sued for redemption of the mortgage to 
Holasi and Man Singh and the appellants 
who were in possession pleaded the mortgage 
for Rs. €00 to them. 

During the pendency of the suit, the then 
plaintiffs mortgaged Musammat Bhago's khuta 
to the respondents Lohri and Bhola for 
Rs. 1,000. 

In March 1906, the then plaintiffs obtained 
a decree for redemption on payment of Rs. 600 
and this sam out of the mortgage consider- 
ation uf Rs. 1,000 was deposited in Court and 
was taken out by the appellants. 

Lohri and Bhola then filed the present suit 
for possession as mortgagees for Rs. 1,000. 

The heirs of Musammat Bhago confessed 
judgment but the appellants pleaded that they 
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became proprietorsin the Patiz by purchase, 
that they were necessary parties to any 
mortgage of the land by specific numbers by 
the other proprietors; and that the plaintiffs 
were not entitled to possession of specific 
numbers but could obtain possession of a 
share only and could subsequently sue for 
partition. 

On the facts stated the appellants were, in 
our opinion, barred from setting up this 
defence. 

If the sale to them by the five heirs of 
Musammat Bhago included their shares of 
her land, the mortgage of those shares merged 
in the sale and the mortgage was split, the 
appellants being entitled on redemption to a 
share only of the mortgage money propor- 
tionate to the shares not sold to them. 

Their acceptance of the whole mortgage 
money constituted an admission that Musam- 
mat Bhago’s land had not been sold to them 
and they cannot now set up title as purchaser 
to any part of that land which was, moreover, 
in our opinion, not the Shamilat of the land 
held by the heirs of Musammat Bhago in their 
own right apart from inheritance to her. 

For these reasons the defence set up by 
the appellants fails, and the plaintiff respond- 
ents are entitled to possession of the land 
in snit. In our view of the facts and tke 
law, it is unnecessary to consider the author- 
ities cited on either side. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


(a. c. 40 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civin APPRAL No. &78 or 1909. 
February 9, 1910. 

Present: —Mr. Jastice Johnstone. 
PALA—PLAINTIFE—ÅPPELLANT 
CErSUS 


BEANT SINGH—Derenbant—Responvent. 

Pleadings—Burden of proof—Plaintiff must succeed 
or fail on his own allegations, 

Tho plaintiff, vendor, sued fora part of the con- 
sideration of the sale, alleging that the defendant had 
orally agreed to pay the amount in cash which was 
fictitiously entered in the sale-deed, as due to certain 
creditors of his and to be paid by the vendee, to prove 
“necessity”. In his oral gtatement the plaintiff said 
that the amount was entered fictitiously to defeat pre- 
emptors. The claim was allowed by the origina) Court 
but was rejected on appeal; 
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Held, that the-claim was rightly rejected, for the 
plaintiff must suceced or fail on his own allegations. 

Farther appeal from the order of the Dirvi- 
sional Judge, Jullundur Division, dated ithe 
9th day of June 1509, reversing that of the 
District Judge, Jullundur, dated the 19th 
November 1908, decreeing plaintiff's claim. 

Rai Sahib Pandit Sheo Narain, for the 
Appellant. 

Rai Bahadur Bakhshi Sohan Lal, for the 
Respondent. 

Judgment.—tThis appeal was ad- 
mitted in connection with the question of 
onus. 

The deed in suit is one of sale of Rs. 3,000 
out of this sum Rs. 1,000 is made up of five 
items, of which the first four Rs. 900 in all 
are said to be sums due to third persons by 
the vendor plaintiff and now to be paid off 
by vendee defendant. Plaintiff sued for 
this Rs. 100, and for another sum of 
Rs. 12-8 which we need not trouble about. 
Tn his plaint I observe that he stated that these 
four items were fictitious and were entered to 
prove necessity’’ and the idea was that 
the amount Rs, 900 was to be paid to plain- 
tiff in cash. Defendant vendeo pleaded that 
the items were genuine and that he had paid 
them off. On this view of the case it would 
certainly be for defendant to prove these pay- 
ments for they were to be made after the 
execution and registration of the deed, and 

-their entry in the deed and plaintiff's ad- 
mission at registration do not imply any ad- 
mission that they were actually paid. 

It appears to me, then, that the lower 
appellate Court was wrong as to onus but 
nevertheless plaintiff cannot succeed as to 
these items. A plaintiff’s case must succeed or 
failon his own allegations and I find that 
in his oral statement below he said that these 
four items were entered fictitiously to defeat 
pre-emptors. This is quite different from the 
statement in the plaint, and really means that 
this Rs. 900 never passed and never was 
meant to pass. In these circumstances, how 


ld plaintiff claim the amount ? 
bu endant’s counsel admits that plain- 


tiff must have the fifth item Rs. 100. 

I allow the appeal and give plaintiff a 
decree for Rs. 100; but as he has lost his 
case in effect I direct that he do pay defen- 
dant’s costs. 

e Appeal accepted. 
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(s. c. 46 P. L. R. 1910) 
PUNJAB CHIEF COURT. 
First Civil Aperan No. 40 cr 1909, 
February 2, 1910. 
Present:—Mr. Justice Johnstone. 
INAYAT ALI SHAH— PLAINTIF — 
APPELLANT 
TEOVSUS 
WILAYAT SHAH AND oTHEens— 


DEFENDANTS-— RESPONDENTS. 

Succession—dgreement that land would goto a sh ing 
on the death of persons who were pirties fo the agree- 
ment- Gift in farow of shrine by one of the partus-- 
Suit to question the gift by austher party. 

When the parties to the present suit and others had 
agreed ina previons case that on the death of the 
persons who were parties to the agreement the land 
in dispute would go to a shrine: 

Held, that a gift of her share by one of the parties, 
a female, in favour of one of the managers of the 
shrine, was not liable to be questioned by a persou, 
who was also a party to the agreement and claimed a 
right to the Jand as an heir of the donor. 


Further appeal from the orderof the Divi- 
sional Judge, Lahore, dated the [0th 
December 1908, reversing that of the Sub- 
Judge, Ist Class, Lahore, dated the 20th July 
1908, decreeing plaintiff's claim. 

Mr. Shadi Dal, and Chaudhri Nebi Bakhsh, 
for the Appellant. 

Maulvi Fazal.ud-din, for the Respondents. 


Judgment.—-The facts appear fairly 
well in the judgments of the Courts below 
and need not be repeated at length here. 
The parties are persons interested in the 
shrine of Hazrat Mian Mir. On 19th May 
1904, an agreement was entered into, both 
plaintiff and defendant No. 1, Walayat Shah, 
being parties, and, in my opinion, on the basis 
of this agreement, whieh fully binds defendant 
No.1 the suit must succeed. The learned 
Divisional Judge seems tome to have wholly 
misunderstood, or at least to have strangely 
mis-applied, this doeument. In brief the 
intention of the agreement was to benefit the 
shrine. The eleven persons concerned agreed 
that, if any of them, men or women, should 
die without issue (lawald), the property held 
by the deceased should go to the shrine. 
This implied a renunciation of eollateral 
succession. It follows that under the agree- 
ment, when Musimmat Umdan Bibi, donor in 
the present case, should die, her property 
would go to the shrine. her hrsband’s heir 
Wilayat Shah, defendant No. 1, waiving his 
claim to it; and from this it follows that 
when the lady accelerated the succession ci 
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the shrine by giving the property to itin her 
life-time, Wilayat Shah has no locus standi to 
object, as the property would never come to 
him any how. The Divisional Judge takes it 
that by executing the agreement Wilayat Shah 
meant that he would inherit in the ordinary 
way from a childless collateral and then, if he 
himself died without issue, the prope:ty would 
go to the shrine; but I cannot take this view. 
I think he and the others meant that in such 
a case as Musammat Umdan Bibi's the pro- 
perty on her death would go to the shrine. 

M. Fazal-ud-din reises the question whether 
Wilayat Shah was not a minor at time of 
execution of agreement: this is based on a 
rather confused endorsement by the Sub- 
Registrar. On the face of the document 
Wilayat Shah is said to be 21, and if the Sub- 
Registrar had discovered him to be under 18, 
he would not merely have written in an 
obscure way his description as na-baligh. 
. Further, the point is new and cannot be 
enquired ints at this stage. 

Then, Mr. Fazal-ud-din argues that la-wald 
in the agreement does not mean only without 
descendants but without hetis. ‘I overrule 
this. 

Lastly, he contends that the agreement lays 
it down that property is to go to the 
shrine where as Musammat Umdan Bibi has 
gifted her land to plaintiff, a very small co- 
sharer in the management of the shirne and 
not to the shrine or the body of managers 
of it. No doubt this a point, and perhaps 
the body of managers have an action against 
plaintiff for joint possession with him, 
but this point was never raised in the Court 
below, and I much doubt if it can be raised 
in defence of this claim. 

For these reasons I accept the appeal and 
give plaintiff the decree, he has asked for, 
with costs throughout. The other points dis- 
cussed by the Courts below do not arise in 
the case. 

Appeal M E 
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Š (s. c. 47 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Civic Revision No. 2283 or-1909. 
March 21, 1910. 

Present: —Mr. Justice Rattigan. 

DIAL SINGH—DEFENDANT—PETITIONER 

versus 
ALLAH DITTA. AND OTHER3—PLAINTIFF AND 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Ros 
judicata—linally decided—Ex parte decree—Decree 
evecuted—Fraud—Minor’s right to relief on the ground 
of fraud by fresh suit not allowed—Limitation Act (IX of 
1908), Sch. I, art. 95—Limitation—Swit to set aside 
decree on the ground of fraud. 

In 1900, an ew parte decree for possession of land 
was passed against the defendants, who were minors 
and were represented by their cousins as guardians ad 
litem. The decree was executed and mutation of names 
was effected in 1902. In 1904 a decree for produce 
was passed against the defendants. 

In the present suit, filed in 1907, the defendants sued 
to recover possession of ihe land and alleged that the 
ex parte decree was a nullity and they were not bound 
by i¢ and the subsequent proceedings, for the 
guardians had colluded with the opposite side: 

Held, that the suit was not maintainable until and 
unless the ex parte decree against them was set aside. 
The right as to the possession of the land was- res 
judicata so long as that decree subsisted, Prima 
facie a snit to set aside the ex pirte decree would be 
barred under article 95 of the Indian Limitation Act, 

Chuni Lal v. Amir Bibi, P. L. R. 1900 p 431, 
referred to. 

Petition, under section 70 (a) (b) of Act 
XVIII of 1884 as amended by Act XXV of 
1899, for revision of the order of the Divisional 
Judge, Rawalpindi. Division, dated the 3rd 
May 1909, affirming the decree of the Munsif, 
Ist Class, Rawalpindi, dated the 14th 
December, 1908, decreeing plaintiffs’ claim. 

Bhagat Govind Das, for the Petitioner. 

Mr. Bishen Singh, for the Respondents. 

sudgment.—In my opinion the Courts 
are clearly wrong in holding (1) that the 
present suit is within time and (2) that it is 
The defendant 
Dayal Singh, in 1890, obtained an eg parte 
decree for possession of the property. In 
this case the present plaintiffs were defen- 
dants and being minors were represented by 
their cousins, Mangu and Badli as guardians 
-ad litem. In execution of decree Dayal Singh 

obtained possession of the property and muta- 
tion was sanctioned in his favour by the 
Collector (on appeal) on the 17th February 
1902 and duly effected on the 14th March 
1902. Present plaintiffs appealed to the 
Commissioner but thefr appeal was rejected. 
In these mutation proceedings plaintiffs 
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admitted that they had knowledge of the ex 
parte decree. In 1904 the defendant obtain- 
ed adecree for produce against plaintiffs in 
the Revenue Court, and this decree has not 
been set aside. Plaintiffs’ present suit for 
possession cannot, I think, be maintainable 
unless‘and until the ew parte decree which 
defendant obtained in 1900 against them 
is set aside, that decree may have been 
obtained by fraud and the then guardians of 
the plaintiffs (Mangu aud Badli) may have 
colluded with defendant, but the decree is 
not, on that account, a mere nullity, though 
it might have been (and possibly may still 
be) open to attack by the plaintiffs and be 
shown by them to be voidable on the ground 
of fraud, [Ghulam Rassul v. Ajab Gul (1)] ; on 
the other hand, it is clear that plaintiffs 
knew of its existence in 1902, and the present 
suit was not brought till 1907. Prima facie, 
therefore, a suit to set aside the ex parte decree 
of 1900 would be barred under article 95 of 
the Indian Limitation Acts (XV of 1877 and 
IX of 1908). But in additicn to this 
fact, it is to be remembered that the 
ex parte decree of 1900 was executed, and 
this, too, to the knowledge of the plaintiffs, 
and consequently any question as to defen- 
dant’s right to the possession of the land 
must be regarded as res judicata so long as 
that decree subsists [Chund Lal v. Amir Bibi 
(2).] I hold, therefore, that it is not open to 
plaintiffs to ignore the proceedings of 1900 
and of 1904, and that whatever right they 
may have toset aside these proceedings, they 


cannot sue for possession of the land so long’ 


as the ex parte decree against them subsists. 
T, therefore, accept this application and revers- 
ing the-decrees of the lower Courts, I dismiss 
plaintiffs’ suit with-costs throughout. 


Petition accepted, 
(1) 57 P. R. 1891. 
(2) P. L. R. 1900, p. 481. 


` (s. c. 54 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civin Appeat No. 486 or 1902. 
March 9, 1910. 
Present:—Sir Arthur Reid, Krt., Chief Judge, 
and Mr. Justice Rattigan. 

Sayad RUKN ABDULLA SHAH— 

PLAINTIFF— APPELLANT 


Versus 
DAYALA MAL AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Pre-emptton--Purchase-money—Interest on money 
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prepaid by vendee to vendor—Registration Act (TII of 
1877), s. 17, clause (c)—Receipt for money paid prior 
to sale—Pre.emption Act (Punjab No. II of 1905), s. 22. 

All that a pre-emptor has to pay to the vendee is the 
sum actually representing the purchase money and 
interest chargeable on amounts prepaid by the vendee 
to the vendor before the date of sale cannot be levied 
from him. The mere fact that the pre-emptor is not 
legally bound to pay the interest, which is shown as 
part of the consideration for the sale, does not mean 
that the parties to the sale did not fix the price in 
good faith within the meaning of section 22of the 
Punjab Pre-emption Act. 

A receipt for money paid previous to a sale by the 
vendees to the vendor is not compulsorily registrable 
under clause (c) of section 17 of the Registration Act 
if the sale was not completed when the money was 
paid. 

Sardar Partab Singh v. Lala Karm Chand, 184 P. R. 
1889 (F. B.) at p 658, followed. 

First appeal from the order of the District 
Judge, Multan, dated the 19th March 1908, 
decreeing the claim in part. 

The Hon'ble Mr. Muhammad Shaft, for the 
Appellant. 

Rai Sahib Lala Sukh Dial, for the Re- 
spondents, 

Judgment.—0On the 18th September 
1906, Rai Sahib Ditta Mal, late Officiating 
Civil Surgeon of Gurdaspur and a well- 
known and respected member of Amritsar 
Society, purporting to act on behalf of him- 
self and his son, Kundan Lal, who was at 
the time in Englard, executed a deed of sale 
of certain lands, situate in Mauza Kukar Hatta 
in the Multan District, in favour of Dayala 
Mal, Mangha Mal, Tika Mal and Dewa Mal, 
(residents of Muuza Sarafrazpur in the said 
District) for an alleged consideration of 
Rs. 31,762. This deed of sale was duly regis- 
tered in the office of the Registrar, Multan, on 
the 18th October 1906. On the 20th August 
1907, the present appellant, Sayad Rukn 
Abdulla Shah, instituted a suit for pre-emp- 
tion of the lands above mentioned, but it ap- 
pears that one Babawal (defendant No. 7 
in the present case) had somewhat earlier 
instituted alike suit and both suits were 
heard and decided together by the District 
Judge. ; : 

Various pleas were raised by the parties 
concerned in the two suits. There was, for 
instance, a plea by the defendants-vendees 
that the suits were barred by limitation, 
inasmuch as the sale to them had really 
taken place on the 21st April 1906. This 
plea was abandoned at an early stage, as the 
vendees were obviously unable to prove that 


- the sale to them was complete on the date 
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last mentioned, inasmuch as Kundan Lal was 
one of ihe owners of the property and the 
power of attorney authorising his father to 
sell his share in the property was not receiv- 
ed by the latter till about the end of August 
1906. There was also, at first, a contest be- 
tween the rival pre-emptors azfer se, the 
present appellant contending that Bahawal 


was not entitled to claim any right of pre- ` 


emption as against him. The District 
Judge has found thatthe two claimants for 
pre-emption were both entitled to pre-empt 
the property, but that Bahawal could not 
claim more than 1/312th part of it. In his 
grounds of appeal to this Court, the appel- 
lant, Rukn Abdulla Shah, takes objection to 
this finding, but in arguing his client’s 
case before us, Mr. Muhammad Shafi did 
not attempt to support either the lst or 
the 2nd of his grounds of appeal. We may 
take it, therefore, that these objections have 
been abandoned. 

' Upon the caseas a whole, the District 
Judge found that the amount actually paid 
was Rs. 31,504-14-0, and in arriving at this 
conclusion he relied upon the evidence of 
Sardar Jiwan Singh, an Honorary Magis- 
trate cf the lst class. The learned Judge 
also found that the market-value of the pro- 
perty was approximately the same as the sum 
above mentioned and he accordingly granted 
the two plaintiffs a decree for pre-emption 
upon that basis, Bahawal being granted a 
decree for possession of 1/312th part of 
the property on payment of the proportion- 
ate share of the sale-money, Rs. 31,56-4-14-0, 
within 6 months, and Rukn Abdulla Shah a 
decree for possession of the remainder of the 
property in suit on payment of the remain- 
ing amount of the purchase-money within the 
said period of 6 months. It is admitted that 
Rukn Abdulla Shah, the present appellant, 
duly paid into Court the amount of the dec- 
ree within the period specified. Rukn 
Abdulla Shah has, however, preferred this 
appeal from the decree of the District Judge, 
and onhis behalf his learned counsel has 
strenuously urged that no such sum as 
Rs. 31,504-14-0 was actually paid to the 
vendor by the vendees and that the market- 
value of the property does not, at the outside, 
- exceed Rs. 20,000 or Rs. 21,000. 

This is the sole question that has been 
argued Lefore us, and we have, therefore, only 
to conside: whether the District Judge was 
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justified in accepting that amount as (1) the 
sum paid by the vendees, or (2) the market- 
value of the property. In the sale-deed the 
consideration is stated to have been Rs. 21,762, 
but in this sum is includedasumof Rs. 476-8-0, 
due for interest upon the sum of Rs. 10,650 
paid to the vendor on the Ist May 1906. 
Obviously the pre-emptor cannot be saddl- 
ed with the payment of this amount, and 
if the vendees thought fit to advance a sum 
of money to the vendor before the date of 
sale to them, it would be inequitable to hold 
the pre-emptor liable to pay interest on that 
money. All that he has to pay is the sum 
actually representing the purchase-money 
and interest chargeable on amounts prepaid 
by the vendees to the vendor before the 
date of sale cannot be levied from him. At 
the same time, we have no doubt that both 
the vendor and the vendees actedin good faith 
in including this amount of Rs. 476 in the 
consideration-money. The mere fact, there- 
fore, that the pre-emptor is not legally 
bound to pay this amount of Rs. 476-8-0, 
does not mean that the parties to the sale 
did not fix the price in good faith, within the 
meaning of section 22 of the Punjab Pre- 
emption Act, 1905. 

The District Judge, in holding that the 
sum of Rs 31,504-14-0 was actually “paid 
by the vendees to the vendor, has relied 
mainly upon the evidence of Sardar Jiwan 
Singh, who was a witness to the two receipts 
D-2 and D-3, dated respectively, the 1st May 
and the 17th September 1906. We see no 
reason whatever for discrediting the evidence 
of this witness, who is a gentleman of high 
position and whose impartiality appears to 
be beyond attack. Mr. Shafi, seeing the 
hopelessness of assailing this witness’ evi- 
dence, argued very ingeniously that his evi- 
dence, could not be admitted in evidence, be- 
cause his replies were given in respect of 
the two receipts which were put before him 
and which were themselves inadmissible in 
evidence under clause (c) of section 17 of 
the Indian Registration Act of 1908. Weare 
not by any means prepared to concede that 
these receipts (D-l-and-D-2) are inadmissible 
in evidence per se. It may be that they would 
be inadmissible if the sale had been actually 
completed in April 1906, for in that event it 
might very well be argued that they were in- 
struments which acknowledged the receipt or 
payment of consideration on account of the 
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creation, etc., of aright, title or interest in 
immovable property of the value of Rs, 100 
or upwards, (clause (c) of section 17 of the 
Registration Act). But even so, while the 
documents themselves would, under section 
50 of the Act, be inadmissible as evidence of 
any transaction affecting that property, we 
are not prepared to say that the evidence of 
Sardar Jiwan Singh, to whom the said docu- 
ments were handed for the purpose of re- 
freshing his memory, would be equally in- 
admissible. He distinctly and in emphatic 
terms states that the-said sums of money 
were actually paid by the vendee, and we 
cannot agree that his evidence on this point 
is inadmissible because the receipts them- 
selves could not be put in evidence. The 
questions put to him might possibly have been 
objected to on the ground that they were 
“leading questions,” but no such objection was 
taken, and in point of fact the witness 
was not asked to answer any Cross- 
interrogatories. Mr. Shafi suggested that an 
important witness of this kind should not 
have been examined by way of interroga- 
tories, but we find that no objection what- 
ever was taken to this procedure in the Court 
of frst instance, and it is too late to take ex- 
ception to it now. 

We are not, however, prepared to admit 
' that the receipts in question are inadmissible 
jn evidence. No doubt, the vendees in their 
pleas contended that the sale to them was 
complete in . April 1906, but this plea, which 
was put forward to substantiate their further 
plea that plaintiff’s suit was barred by limit- 
ation, was obviously incorrect. Negotiations 
for the sale unquestionably took place in 
April, but the property was entered in the 
revenue papers as jointly owned by Rai Sahib 
Ditta Mal, and his son, Kundan Lal. The 
latter was in England at the time and it was 
impossible for the former to give a good title 
himself to the vendees. It was found neces- 
sary, therefore, to procure a power-of-at- 
torney from Kundan Lal, and, as we have 
above remarked, this document, which was 
verified before the Lord Mayor of London on 
the 2nd August 1906, could not have arrived 
in India much-before the end of that month. 
The sale, therefore, could not have taken place 
in April, and it was for this reason, no doubt, 
that the vendeeseabandoned their plea of 
limitation. Butif thesale did not actually take 
_ place till the 18th September 1908, when the 
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deed of sale was executed, it follows that the 
two receipts which were given prior to that 
date, did not require registration, [see Sardar 
Partab Singh v. Lala Karm Chand (DI. In- 
deed, Mr. Shafi admitted that in that case no 
registration would be necessary. 

We hold, then, that the two receipts are 
admissible in evidence. But quite indepen- 
dently of them we have the evidence of Sardar 
Jiwan Singh, and the admission of Rai Sahib 
Ditta Mal, a witness of position, whose evi- 


- dence we see no reason whatever to discredit, 
“to 


the effect that no less sum than 
Rs. 81,504-14-0 was actually paid by the 
vendees. Both these gentlemen are witnesses 
whose evidence should not be lightly set aside, 
and Mr. Shafi was unable to give us any 
reason for refusing to believe their sworn 
testimony. It is quite true that Sardar 
Jiwan Singh states in his answer io question 
4 of the interrogatories put tohim (page 31 
of the paper book), that the money shown in 
the receipt (D-3) as paid to the vendor was 
paid before him; part of this money (riz., the 
sum of Rs. 476-8 0, is shown on this very 
receipt to represent interest on the sum of 
Rs. 20,000. Clearly, therefore, this sum of 
Rs. 476-8-0 could noi actually have been paid 
to the vendor in the witness” presence. But 
the explanation is simple. The bulk of the 
money referred to in this document was paid 
in the presence of the witness and the vendor, 
in the receipt admitted that he owed the 
vendees the sum of Rs. 476-8-0 by way of 
interest. The witness was, therefore, not 
incorrect in saying that the vendor had been 
paid the fullsum of Rs. 20,631, though he 
might have explained that the sum of 
Rs. 20,681 minus Rs. 4768-0 had been 
actually paid to the vendor and that the 
vendor acknowledged receipt of the balance. 
In the receipt it is not stated that the Rs. 476 
were paid to the vendor, and all that is 
entered is that this sum was due to the ven- 
dees as interest. We have no doubt that, 
with thereceipt before him as it was, he would 
have given this explanation had he been 
called upon to explain the discrepancy. But 
no such attempt was made to cross question 
him and the very fact that he had the receipt 
actually before him when he was giving his 
answer shows that he was under the impres- 
sion that the vendor must be taken to have 


(1) 184 P, R. 1889 at p. 653, 
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received all that he acknowledged to have 
been paid to him. 

We see no good reason, therefore, for 
differing from the finding of the District 
Judge that the sum of Rs. 31,504-14, was 
actually paid to the vendor, though we agree 
with Mr. Shafi that from this sum Rs, 476-8-0 
should be deducted as being an amount which 
the pre-emptor is not legally bound to pay. 

In arriving at the above conclusion, we are 
fortified, in our view, by finding (as we do) 
that the market-value of the property must 
be very near the price at which it was sold. 
We see no reason to disbelieve the evidence 
of Lala Daulat Ram, the canal Zilladar, to the 
effect that the vendor informed him on several 
occasions that he would not sell the land “for 
any price lessthan Rs. 5 or Rs. 56 per bigha”, 
(page 69, line 18). The land revenue assessed 
upon the property for the last 15 years shows 
an average (after deducting malikana and 
sawat) of Rs. 843 perannum. In our Opinion, 
it would not be assessing the value of the 
land too high if we tookit to beat least 80 or 
t0 times the value of that amount. 

Mr. Shafi laid great stress on the fact that 
the highest price previously given in the 
village for similar land was at therate of 
Rs, 41 per bigha. But this sale took place 
early in 1904, and it isin evidence that the 
value of land in this village has very con- 
siderably increased since then. Even plain- 
tiffs own witness, Allah Yar, the former 
lessee of the land, who is said to have lost 
pecuniarily in the matter of his tenancy, has 
admitted that “the land is now in good con- 
dition and has been yielding good produce for 
3 or 4 years in consequence of the water- 
supply being large”. In our opinion, the 
Commissioner (a local officer of experience) 
and the District Juage havegiven good reasons 
for holding that the market value of the land 
approximates very nearly to the price alleged 
to have been paid for it by the vendees, and 
this being the case, we are further satisfied 
that the witness, Sardar Jiwan Singh, is 
stating the -truth when he says that 
Rs. 31,504-14-0, was “paid” to the vendor, 
though he is techrically wrong in stating 
that that amount was actually paid in his 
presence. The major part of it, no doubt, 
was so paid and as tothe small balance of 
Rs. £76-8-0 the vendor admitted the receipt. 
But while we do not, by reason of this very 
small discrepancy, discredit the evidence of 
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this witness, we agree with Mr. Shafi that his 
clientis not legally bound to pay any part of 
this small sum. We, therefore, so far accept 
the appeal as to direct that the appellant is 
not liable: topay his share of this amount. 
Bahawal, the other pre-emptor, has pre- 
sumably paid 1,312th part of the amount 
roughly speaking, about one rupee; and, there- 
fore, from ihe sum of Rs. 31,504-14-0 must be 
deducted Rs. 475. Plaintiff, therefore, has 
only to pay to the vendees Rs. 31,£04-14-0 
minus the sum paid by Bahawal and minus the 
sum of Rs. 475-8-0. Plaintiff-appellant has 
practically lost his case in this Conrt, and we, 
therefore, direct that he pay the costs of this 
appeal to the vendees. 
Appeul accepted, 





(3. c. 70 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civit, Appear No. 821 or 1908. 

February 11, 1910. 

Present:—S ir Arthur Reid, Kr., Chief Judge 
and Mr, Justice Chevis. 
AMOLAK SHAH AND OTAERS— DEFENDANTS 
— APPELLANTS 
versus 


MAULA BAKHSH—Prartipr— 


— RESPONDENT. 

Limitation Act (XV of 1877), s. 28, Sch. TI, art. 144 — 
Adverse possession —Suit by vendee or auction-purchaser 
for possession. 

Ordinarily a purehaser, who has not acquired posses- 
sion, has 12 yearsfrom the date of the purchase within 
which he can sue for. possession, bui after that time 
any suit brought by him would be time barred. In 
the case of a vendeo who has obtained a decree orof 
an auction-purchaser, if merely sy mbolical possession 
has been obtained, the decreo-holder or auction-pur- 
chaser has 12 years from the date of obtaining 
symbolical possession within which ho may bring a 
suit for physical possession; atthe end of that time 
his rights are extinguished. 

Juggobundhu Mukerjee v. Ram Chander Bysack, 5 C. 
584; Hari Mohan Shaha v. Babur Ali, 240. 715 at p. 717; 
Nam Dev v. Ramchandra, 18B. 37, Gopal v. Krishna 
Rao, 25 B. 275; Mahadeo v. Parashram, 25 B, 358; 
Mangli Prasad v. Debi Din, 19 A. 499, followed. 


First appeal from the order of the Sub- 
Judge, Ist Class, Lahore, dated the 15th June 
1908, decreeing plaintiff’s claim. 

Mr. Beechey, and Lala Bhagwan Das, for the 
Appellants. 

Mr. Muhammad Shafi and Chaudhri Nabi 
Bakhsh, for the Respondent. 

Judgment,.—in this case the plain- 
tiff, Pir Bakhsh, son of Murad Bakhsh, sues 
Amolak Shah and Rughnath Das, song of 
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Manak Shah, for possession of a vacant site, 
area 11 narlas, situate outside the Shahalmi 
Gate. The-land in question appears beyond 
. all reasonable doubt to bea part of the 12 
marlas which plaintiff's father sold to de- 
fendant’s father for Rs. 128 by sale-deed, 
dated 3rd December 13869: the plaintiff does 
not admit that it is the same land, but 
fails to point out which other 12 marlas 
of land were covered by the sale-deed. 
Pir Bakhsh, Jat, (not the present plaintif) 
and 9 others, Jats, brought a suit to con- 
test this sale, andin the judgment of 10th 
April 1474 recorded by Diwan Baij Nath, 
Honorary Extra Assistant Commissioner, in 
this suit we find the previous history of the 
land. It was part of the land attached to a 
takkia known as Takkia Jatianwala, where a 
tomb, graves, well and mosque existed. In 
the Revenue Records Muhammad Bakhsh 
was shown as owner, and when he died 
mutation of names was effected in favour 
of his son, Murad Bakhsh. Murad Bakhsh 
sold a well attached to the tıkkia and Pir 
Bakhsh, Jat, brought a suit.claiming owner- 
ship of the tıkkia. Murad Bakhsh at first 
claimed ownership, though he admitted the 
takkia to be wagf, but he subsequently ad- 
mitted Pir Bakhsh Jat’s claim to the extent 
of one-half, and judgment passed accordingly. 
This was in 1865. The subsequent Revenue 
Records show Murad Bakhsh and Pir Bakhsh, 
Jat, as owner, half and half. 

Then, as already related, came the sale of 
the 12 marlas by Murad Bakhsh to Manak 
Shah in 1869. 

In 1871 Manak Shah “sued Murad 
Bakhsh for possession; Murad Bakhsh admit- 
ted the claim and a decree was passed in Manak 
Shah’s favour, and he filed a dakhalnama, 
showing that he had obtained possession, ou 
9th January 1872. 

Two days later, ze, on 13th January 
1872, Pir Bakhsh, Jat, and others lodged 
objections, and on these failing they brought 
a regular suit. Diwan Baij Nath decided 
the case in their favour by judgmant, dated 
10th April 1874; Manak Shah’s app2al was 
dismissed by the Commissioner on 16th April 
1875, and his further appeal was dismissed by 
this Court, on 15th November 1875. So the 
order of the first Court that “the possession 
of Manak Shah should ba ramoved from the 
site’ was upheld. [b does not appear that the 
Court was over moved to execute the 
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decree then obtained by Pir Bakhsh, Jat, 
and others. 

Who has since been in possession is the 
principal question for decision in the pre- 
sent case According to plaintiff, he and his 
father before him haveall along been in pos- 
session, either directly or through lessees or 
mortgagees holding under them. In support 
of this contention two deeds are produced. 
There is the lease of 8rd August 1878, by 
which plaintiff leases a house and 1 kanal of 
vacant site to Lal Din and Fazal Din for 
Rs. 48 per annum. And there is the mort- 


_ gage-deed of 29th December 1890, by which 


Pir Bakhsh mortgages a one storeyed shop and 
vacant site lying in front of the said shop 
to the same Fazal Din for Rs. 650. Fazal 
Din subsequently parted with his rights as 
mortgagee to Nur Din, whosued and obtained 
a decree, and in execution obtained physical 
possession of the mortgaged property m tke 
Court of the Sub-Judge on 15th January 1904. 
Then the present defendants lodgedobjections 
as regards the 11 murlas now in suit. Sardar 
Charat Singh by order, dated 23th Jaly 1904, 
allowed the objections saying that though 
the property was waqf and should not have 
been sold, Pir Bakhsh could not undo the 
sale effected by his father. The defendants 
then obtained physical possession of the 
11 marlas in August 19C4. Nur Din then 
brought a declaratory suit, which failed. 
Nor Din then realised his mortgage-money 
by sale of another part of the mortgag- 
ed property. Then comes the present 
suit by plaintiff, which has been decided in 
his favour by the lower Court. The defendants 
appeal. 

` In order to explain how the present claim 
relates only to 11 marlas, whereas the sale of 
1869 was for 12 maras, it may here he stat- 
ed that Tirath Ram and Lal Chand had pur- 
chased the shops (marked A on plan, and 
vacant site (marked B). The present defen- 
dants sued them for the site (B.) in 1967, but 
failed, their suit being dismissed by Agha 
Muhammad Ibrahim, Mansif, 2nd Class, 
on 16th Decamber 1907. An appeal to the 
District Judge was lodged, but subsequently 
withdrawn. Thesite then in dispute, 16 feat 
by 8 feet, isabout 1 marla in area. 

For the defendants, it is contended in ap- 
peal that they have been in possession ever 
since 1872, and that the present suit is time- 
barred. Lt is saidthat the decree obtained 
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by Pir Bakhsh, Jat, and others was never 
executed, and so Manak Shah was never dis- 
possessed. It is also urged that the plain- 
tiff cannot sue in the face of the sale-deed 
executed by his father. 

-For the plaintiff, it is contended that 
Manak Shah never got more than synibolical 
possession, and that whatever rights he may 
have had became extinguished under section 
2%, Limitation Act, at the end of 12 years, from 
the date of Manak Shah’s obtaining symboli- 
cal possession. 

The first question to decide is one of fact, 
viz., who has been in possession from 1872 to 
1904. The lease of 1878 and the mortgage- 
deed of 1290 are both registered documents. 
Lal Din and Fazal Din are both dead, but 
Kalu, their nephew, gives evidence as to the 
lease aud mortgage-deed, the latter of which 
is witnessed by him. Lal Singh, brother 
of Hari Singh, also deposes to his brother 
getting a decree against Pir Bakhsh and in 
execution having the shops (A.) put to auc- 
tion, Lal Singh purchased in auction and 
re-sold to Tirath Ram. Vor the appellants, it 
is urged that the lease and mortgage do not 
cover the 11 marlas now in suit, but counsel 
is quite unable to point out what other land 
was covered by these two documents. He 
urges that the boundaries donot agree with 
those mentioned in these documents, but we 
cannes agree with him. The 1 kanal men- 
tioned in the lease, no doubt, includes the 
site now covered by the buildings marked 
(A) in the plan: the evidence shows that 
these buildings were subsequently erected by 
the lessees. The shop mentioned in the 
mortgage-deed is undoubtedly the buildings 
marked (A.), and as to the contention that 
the “vacant site lying in front of the said 
shop” refers to theverandah lying to the north 
of the said shop [¢.e., the northern-most ofthe 
three buildings marked (A.)] we note Lhat 
if this were so, the southern boundary shown 
in the mortgage-deed should have been part 
of the land now in suit, and not: “A4hata of 
Lala Kishen Mal.” We have, therefore, no 
hesitation in agreeing with the decision of 
the lower Court that itis the plaintiff, and 
not the defendants who have all along been 
in possession. The defendant’s documentary 
evidence on this point is quite useless, as it 
all relates toa period subsequent to August 
1904, andas to the defendants’ possession 
from August 1904 onwards, there is no diys- 
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pute whatever. Itis also a point to be 
noted that it isnot at all likely that Pir 
Bakhsh, Jat. and others would have allowed 
Manak Shah to remain.in possession after 
they had won their case against him up to 
this Court. But if Murad Bakhsh was still 
in actual possession they would be quite 
content no doubt. We find, therefore, that 
Manak Shah never obtained more than mere 
symbolical possession when he filed the 
dakhalnama in 1872. 

As to the plea that plaintiff cannot chal- 
lenge the sale effected by his father, the reply 
is that plaintiff is not challenging that sale; 
the plea on his behalf is thatany rights which 
accrued to the vendee under that sale are 
now extinguished under section 28, Limitation 
Act. The law, as propounded by. counsel 
for the plaintiff, appears to us quite correct. 
Ordinarily a purchaser who has not acquired 
possession has 12 years from the date of the 
purchase within which he can sue for pos- 
session, but after that time any suit brought 
by him would betime-barred. Inthe case 
of a vendee who has obtained a decree or of 
an auction-purchaser, if merely symbolical 
possession has been obtained, the decree- 
holder or auction-purchaser has 12 years from 
the dateof obtaining symbolical possession 
within which he may bring a suit for physical 
possession ; at the end of that time bis rights 
are extinguished. There is ample authority 
for this in Juggobundhu ` Mukerjee v. Ram 
Chandra Bysack (1); Hari Mohan Shaha v. 
Babur Ali (2): Num Dev v. Ram Chandra 
(3) ; Gopal v. Krishna Rao (4); Mahadeo v. 
Parashram Bahavanchand (4) and Mangli 
Prasad v. Debi Din (6). 

Here symbolical possession was obtained 
on 9th January 1872, and the vendee’s rights 
became extinguished on 9th January 1884. 
As to the plea that the plaintif has no 
title by reason of the decision in the case 
brought by Pir Bakhsh, Jat, and others 
in 1872, we note that the vendor and vendee - 
were then in collusion and that the decision 
in favour of the then plaintiffs is in no way 
binding on the then defendants inier se, as 
they were not then contesting against one 


another at all, but simply joined in contest- 
(1) 5 CO. 584. 
(2) 24 0.715 at p. 717. 
(3) 18 B. 37. 
(-L) 25 B. 275. 
(5) 25 B. 358. ` 
(6) 19 A. 499, 
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ing the claim of the then plaintiff. The pre- 
sent plaintiff held possession from 1872 to 
1894, and dealt witu the property as his 
own during this period; there is not the 
least ground for holding that he was in posses- 
sion as a trusteeor that his possession was 
jnany way permissive. Such possession must, 
therefore, be counted as adverse as against the 
whole world, and the plaintiff mustbe regard- 
ed as the owner. 

We uphold the decree of the lower Court 
and dismiss the appeal with costs. 

Appeal dismissed. 
(s.c. 71 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 
CriminaL APPEAL NO. 524 or 1909. 
March 18, 1909. 

Present:—M. Justice Shah Din. 
JAHANA AND oTHeRs—ConvicTs— 
APPELLANTS 
versus 
EMPEROR— COMPLAINANT— RESPONDENT. 

* Penal Code (Act XLV of 1860), s. 895—Dacoity— 
Proof—Identification of accused—‘Lracker, evidence of— 

Benejit of doubt. 

Tho accused were convicted of the offence of 
dacoity on the statements of the complainants as 
to their identification and of the trackers as to 
the identification of their tracks. Tho dacoits had 
issued from the road side jungle, made a sudden 
attack on the complainants and put dust into their 
mouths. The night was a dark one and cach com- 
plainant was separately assaulted and overpowered 
so that he did not and could not sce what the dacoits 
did with the other. Two trackers were originally 
mentioned in the chalan, but only one was examined 


by ‘the prosecution, the other was examined by the. 


defence. Their evidence was found to bo extremely 
suspicious: 

Held, that though there were suspicious circum- 
stances against the aceused, they could not be convicted 
of the offence charged us the evidence was not shown 
to be reliable. 

The Court observed that the tracker cxamined by 
the defonce must bə regarded for all practical pur- 
poses as a witness for the prosecution. 

Appeal from the order of the Magistrate, 
lst Class, Lyallpur District, dated the 18th 
Septamber 1909, convicting the Appellants. 

Messrs. Grey and Nand Lal, for the Appel- 
lants. 

Mr. Broadway, for the Crown. 

Mr. Ganpat Rar, tor Nihal Chand and Ram 
Mal, Respondents. 

Judgment.—the appellants have 
been convicted of the offence of dacoity under 
section 395, Indian Penal Code, and have been 
sentenced to underg® seven years’ rigorous 
imprisonment each. 
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I have heard the counsel for the appel- 
lants and the Assistant Tegal Remem- 
brancer, who at my suggestion has appeared 
for the Crown, ab some length and have 
carefully gone through the record. My 
conclusion is that the offence of dacoity has 
not been clearly and. conclusively brought 
home to the appellants, though I certainly 
think that there are strong suspicions against 
them in connection with the occurrence of the 
15th June 1909, and I am, therefore, cou- 
strained to acquit them. 

The facts of the case are stated in sufti- 
cient detail in the judgment of the Magis- 
trate, and itis only necessary here to dis- 
cuss briefly the evidence bearing on the 
poiats sought to be established by the 
prosecution and on which I have been 
addressed by the learned counsel on both 
sides. 

These points, so far as they are material 
to the decision of this appeal, are (1), the 
alleged identification of the appellants Nos. 2 
and 3, Bakhtawar and Kamiroo, by Ram, 
complainant, and of appellant No. 1, Jahana, 
by Ahmad Din (P. W. No. 12) as three of 
the dacoits who committed the offence in 
question; and (2), the alleged identification of 
the tracks of allthe four appellants by Naman, 
tracker (P. W. No. 3) from the scene of the 
occurrence all the way to the Salarwala Rail- 
way Station. 

Other points were also touched upon in argu- 
ment, but they are of a subsidiary character 
and will be noticed later on. 1 shall now 
take up the above two points seriatim 

As regards the first point, I must say L 
have very considerable doubts as to the truth 
of the evidence of Ram and Ahmad Din rese 
pecting the alleged identification of the 
dacoits. Admittedly the night on which the 
occurrence took place wasa dark one. The 
dacoits, issuing from the road side jungle, 
made a sudden attack on the complainants and 
put dust into their mouths. Each complainant 
was separately assaulted and over-powered., 
so that he did not and could not see what the 
dacoits did with the other. According to 
Ram, they were naked and had only lrngotus 
on; and he was, as appears from the Medical 
evidence, rather severely beaten by them. 
The atiack lasted only for a short time; 
the complainants were robbed of all they had 


. and the dacoits disappeared with the booty 


as suddenly as they lad come. Khushali 
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(P. W.9) who took a rugga from the thina lo 
the Thanadar, who was oub investigating 
another case, says that “Ram and Nihal were 
confused and had no kosh, tharafora, they did 
not go to the Thanadir.” Hs explains this 
further on by saying that they were not 
“altogether insensible,” bat ‘‘ were in grief 
on account of the loss of money.” I certainly 
think that they must have been very much 
confused, and the circumstances, as detailed 
above, under which the dacoity took place, 
were such that identification was most 
difficult, if not impossible. Nihal admits 
that he did not identify the dacoits, whereas 
Ram proposes to identify Bakhtawar and 
Kamiroo. In the first report made to the 
police, both of them are said to have stated 
that they would be able to identify their 
assailants. Ram gives no particular reason 
for being able ‘to identify Bakhtawar and 
Kamiroo, and I am ata loss to understand 
why. under the circumstances stated, heshould 
be able to identify them any more than 
Nihal should be in a position to identify 
his assailants. The assault on both of them 
was equally sudden and equally severe and 
no reason at all has been given for be- 
lieving that Ram had better opportunities 
of close ard accurate observation than his 
companioa, Nihal. I, therefore, reject the 
evidence of Ram on the question of the 
identification of the dacoits. 

The evidence of Ahmad Din (P. W. No. 12) 
is equally inconclusive. He says that he 
accompanied the two Hindus (Nihal and 
Ram) part of the way, when 6 or 7 men 
met them. “They shut our mouths. One 
man struck me with a stick and searched 
my person, but found nothing with me. They 
left me and I ran off. But they began to 
assault the Hindus and I heard their cries 
occasionally.” In the first report, it is stated 
that this man had silver kangans (wristlets) 
on, and yet Ahmad Din says that he was not 
robbed of anything, because the dacoits 
searched his person and found nothing 
with him. Though Ahmad Din states that 
he ran off before the Hindus were assaulted, 
Ram, on the contrary, says that he “went 
away after the thieves hadleft. He went to 
Mauza Paharang.’ I do not believe that 
Ahmad Din was at all assaulted by the 
dacoits, and this conclusion is irresistible 
from the first report. Both Ram and Ahmad 
Din, no doubt, say that he received a stick 
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blow, and the latter say that it was Jahani 
who gave the blow. But I am inclined 
to think thi the cirzumstanes of this stick 
blow was simply invented to strengthen 
Ahmad Din’s statement that he identified 
Jahana as one of the dazoits. Some reason 
for the alleged identificrtion was’ to b> 
assigned, and what is more natural ia this 
connection than for Ahmad Din to say 
that he identified Jahana becausa he assaulted 
him. If he had received a lathi blow, he should 
have been medically examined, just as Nihal 
and Ram were examined to see if he bore a 
mark of injury on his person, and then one 
would have been in a position to test his 
veracity. As itis, his evidenca, in view of 
the first report, is opaa to doubs: andon the 
strength of his uncorroborated testimoay I 
eimnot hold that Jahana took pirt in the 
dacoity in question. 

The evidence of Shadi, baker (P. wW. No. 10) 
as to his having seen Nathu, appellant, 19 
or 12 other men, at his shop at Chiniot Road 
some short time befora the dacoity took 
place, i is ab best, but of corroborative value, 
and is of no use to the prosecution in the 
absence of direct evidence against Nathu. 

We now come to the track evidence in the 
case, and I have no hesitation in saying 
that that evidence is of the weakest possible 
deseription. Two trackers, Naman and 
Ganda, have been examined as witnesses in 
connection with this part of the case, Naman 
for the prosecution and Ganda for the de. 
fence. I may note in passing that Ganda 
wasoriginally mentioned in the chalan asa 
prosecution-witness, but for some reason he 
was not produced by the prosecution, and was 
examined by the accused as their witness. He 
must, therefore, be regarded for practical pur- 
poses as a witness for the prosecution. Naman 
(P. W. No. 3) states that after the accused had 
been arrested at the Salarwala Railway Sta- 
tion, the Thanadar left with them by train 
for Chiniot Road thana, and directed the wit- 
ness “to trace the accused's coming tracks,” 
namely, their tracks from the place where 
they were arrested at the Railway Station 
back to the place they had come from. The 
witness goes on to say, “I traced accused’s 
coming tracks to the spot where the dacoity 
had been committed; and there the accused's 
tracks were identified. The accused were 
brought to the spot; and their tracks were 
identified there.” In crosa-examination he 
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_ Bays, “there was no other tracker with mo- 
when I identified aceused’s tracks. The 
coming tracks could not be traced from the spot.” 
Sub-Inspector Nur Ahmad (P. W. No. 8) 
is absolutely silent on the question of the 
alleged identification of tracks. He only says 
that he “said to Khushali and Naman that 
they should go to the spot at once and 
trace tracks there, and that I would follow 
in the morning.” This was just at the time 
when Khushali brought a rugqa from the 
thana to the Sub-Inspector informing him 
of the dacoify, and long before Naman went 
to the Railway Station and suspecting the 
accused, had them arrested. The Sub- 
Inspector does not say that he deputed 
Naman; after the accused had been arrested, 
to trace their tracks back to the place whence 
they had come, nor does he say one single 
word as to their tracks haying been so traced 
by Naman and identified at the spot in his 
presence, Ifthe alleged identification at the 
spot was carried out in the absence of the 
Sub-Inspector or other Police Officer, it is of 
little value as a piece of evidence for 
the prosecution; and if the Sub-Inspector 
was present when the tracks were iden- 
tified, his silence on the point is most 
suspicious and very much favours the 
defence. Naman’sown evidence as regards 
the identification of the tracks is of the most 
meagre description, and it is positively dis- 
credited when read with that of Ganda (D. 
W. No, 9). ‘This witness states that he was 
called by the police to identify tracks at the 
scene of the occurrence; that he found there 
tracks of two offenders, which he compared 
and identified to be those of Natha and 
Kamiroo's (appellants Nos. 3 and 4); that the 
tracks of the other two accused had been 
destroyed by rain, and Naman, tracker, was 
also present at the time, Naman, on the 
other hand, not only does not say that Ganda 
compared the tracks in his presence, but 
states (as we have seen) that there was no 
other tracker with him when he identified 
the accused’s tracks. Ihave no doubt that 
Naman is not telling the truth and is 
deliberately making a false statement as 
regards the identification of the tracks with 
a view to help the prosecution. Naman’s 
father is’ lambardar and sufedposh of Chak 
No. 1C6 J. B. and both the complainants, 
Nibal and Ram, are*also residents of this 
very Chak, It does strike one as an ex- 


INDIAN CASES, 


2th 


traordinary coincidence that when Khushali 
informed the Sub-Inspector at Salarwala of 
the dacoity at Chiniot. Road, the latter shoald 


_ have by his side the son of the Lumbarduar 


of the complainant’s own Chak, and that he 
should have deputed this man to go to tte 
spot with Khnshali and identify the tracks 
there. And the strangeness of this, 
coincidence is enhanced when we find, as 
stated by Naman himself, that the money 
(Rs. 600) which the complainants had taken 
from Khushali and of which they were robbed 
on the fateful night of the 15th June last, 
was the money which they had to pay to 
the father and the brother of this Naman as 
price of the wheat that had been purchased 
from them. I refuse to believe that these 
circumstances constitute a mere coincidence, 
and I think that there is more than appears 
on the surface in this case. The track- 
evidence is extremely suspicious, and I reject 
it as wholly unworthy of credence. 

There remain afew minor facets sought 
to be established by the prosecution in 
support of the appellants’ alleged guilt, e. g., 
the discovery of Exhibit ©. and a little 
sugar in the possession of one of the appellants 
and of various sums of money on the peraons 
of all the appellants, supposed to be their 
shares of the booty, as also the circumstance 
that when arrested two of the appellants gave 
wrong names. These facts, even if held to 
be satisfactorily proved, fall far short 
of the legal proof of the appellants’ quilts, 
and I need not, therefore, discuss them in 
detail. Suffice it to say that, in my opinion, 
the identification of Exhibit C as a price of 
cloth belonging to Nihal’s wife is not 
established, nor is it very clearly proved 
that appellants Nos. 1 and 2 gave wrong 
names (see cross-examination of Ram at page 
10 of the record). 

For the foregoing reasons, I hold that it is 
not clearly and conclusively proved that the 
appellants committed dacoity on the night of 
the 15th June last, and accepting the appeal 
I acquit them. 


Under section 520, Criminal Prosedure 
Code, I direct that the sum of Rs. 408 found 
on the persons of the appellants be restored tu 
them, 

Appeal accepted. 
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ALLATI DIA t, SANDIA. . 
(s. c. 78 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civin APPEAL No. 768 or 1909. 


May 12, 1910. 
Trcesent:—Mr. Justice Johnstone. 


ALLAH DIA—Pvaintiry— APPELLANT 

: Versus 

SANDHA ANP OTHERS-—DEFENDANTS— 
RESPONDENTS. 


Custom— Alienation by sonless male proprictor— 
Suit by reversicncr—Delay in suing—Necessity—Burden 
of proof. 

Where a suit to set aside an alienation by a 
sonless malo proprietor is filed with great delay, a 
strict proof of payment of consideration or of neces- 
sity is not to’ be required from tho alieuee. 


Further appeal from the order of the 
Divisional Judge, Ambala Division, dated 
the 20th April 1909, reversing that of the 
Munsif, lst Class, Ambala, dated the 23rd 
December, 1908, decreeing plaintiff’s claim. 

Lala Balwunt Raz, for the Appellant. 

Lala Dwarka Des, for the Respondents. 

J udgment. —This is a suit by one re- 
ycrsioner of deceased Ismail for possession of 
land sold by him in 1894 (8th March). 
_ The suit was not instituted till August 
1908 and the other reversioners (defendants 
Nos. 6 and 7), whose share would be 3/4th, 
side with the heirs of the vendee, who is dead. 
The sale was for Rs. 400 made uo of four 
items, Rs. 99, Rs. 187, Rs. Stand Rs. 30. 
The first Court passed the first two items, 
but disallowed the rest, while the learned 
Divisional Judge passed all four and dismiss- 
ed the suit. 

Plaintiff appeals, and I have gone throngh 
the evidence with the appellant's pleader 
and find little force in the appeal. ‘The 
item of Rs.‘99 is supported by the concur- 
rent findings of two Courts, and I see no 
good ground for differing; there is evidence, 
which has been believed, both of consider. 
ation and “necessity.” The item of 
Rs. 187 is similarly supported, and the only 
point in connection with it taken by Mr. 
Balwant Raiis that the mortgage-deed for 
Rs. 187, Exhibit D-5, being unregistered, 
cannot be used in evidence. This does not 
meet. the case. The endorsement of an 
actual payment by Hoshiar Khan of 
Rs. 187, on behalf of the alienor, Ismail, and 
the other evidence regarding that payment 
are fully relevant and they prove the point. 

As regards the item of Rs 
point taken against it is that tak en by the 
Munsif, namely, that Bhuru, the actual 
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- recipient, has not been called. It seems 
he was ill on 380th November, when other 
evidence on the point was taken, and was 
not called forthe next hearing 11 days later; 
but even so, I cannot see why we should 
infer from this any fear that Bhuru would 
have testified against defendants. Most 
probably he was still ill. 

The Rs. 30 item igs so small as to need 
no comment. 


Any deficiencies in defendants’ evidence 


are fully accounted for by the immense 
delay in suing. 
Appeal, dismissed with costs. 
Appeal dismissed. 


(s. c. 79 P. L. P. 1910.) 
PUNJAB CHIEF COURT. 
First Civin Apeean No. 373 or 1909. 

March 29, 1916. |, 
Present:—Mr. Justice Shah, Din. 


VIKU-—PLAINTIFE— APPELLANT 
versus 
IMAM DIN AND OTHERS— DEFENDANTS. 
— RESPONDENTS. 


Customnm—Alienation—Gift—Donze 
children —Pleadings. 

Where a plaintiff has failed to prove that he is 
a collateral of the donor, he is not entitled to 
claim the gifted land on the ground that it revert- 
_ed to him on the death of the donee or his des- 
cendants. 


Further appeal from the order of the 
‘Additional Divisional Judge, Sialkote Divi- 
sion, dated the 28th January 1909, revers- 
ing that of the Extra Assistant Commissioner 
and Munsif, Ist Class, Sialkote, dated the 
26th October, 1908, decreeing plaintiff’s suit, 

Chaudhri Nabe Bakhsh, for the Appellant. 

Mr. Jalal.ud-Din, for the Respordents. | 

Judgment.—After hearing the plead- 
er for the appellant, I think that the decision 
of the lower appellate Court is correct and 
must be maintained. 

The plaintiff claims in his plaint to be 
a collateral of Roda, deceased, husband of 
Musammat Bakht Bhari, and as such to be 
entitled to one-half of the land in dispute. In 
his statement he subsequently alleges gift 
of the land by Naman in favour of his 
daughter, Musammat Karam Bhari, and 
claims that it reverts to the collaterals of 
Naman on failure of the donee’s line. It is ad- 
mitted that the plaintiff is not a collateral of 
Roda, and, therefore, the ground of claim, as 
originally put forward in the plaint, fails, As 
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regards the alleged gift by Naman to Musam- 
mat Karam Bhari, I agree with the lower 
appellate Courtin holding it unproved. The 
entries in the Settlement papers are not 
uniformly in favour of that hypothesis, and 
itis admitted that the Records of 1855 are 
silent on the point. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 
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(s. c. 80 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 1265 or 1909. 
May 21, 1910. 

Present:—Mr. Justice Chevis and 
Mr. Justice Shah Din. 

KALYAN SINGH— AcCCUSED— PETITIONER 
Versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 193—Criminal 
Procedure Code (Act V of 1893), s. 195—Perjury—Sanc- 
tion to prosecute—Judicial Proceedings—Punjab Land 
Alienation Act (XIII of 1900), s. 19— Delegation of 
power, 

A mortgagee having produced before the 
Deputy Commissioner a copy ofa mortgage-deed, 
that officer referred it to the Tahsildar for investi- 
gation and report. The Tahsildar did not make any 
enquiry. Before the Naib-Tahsildar, the mortgagee 
stated that no payments were made by the mortgagor 
to him. On enquiry it was found that payments had 
been made which were endorsed on the back of the 
original mortgage-deed and the document was with- 
held for that reason. The Deputy Commissioner sanc- 
tioned prosecution of the mortgagee for falsifica- 
tion of evidence by fraudulently producing the 
copy and not the original of the mortgage-deed 
and making a false statement before the Naib- 
Tahsildar: 

Held, that the prosecution was illegal for (1) the 
mero production of the copy did not amount to falsi- 
fication of evidence and (2) the procoodings before 
the Naib-‘ahsildar were ultra vires. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Rawalpindi Division, 
dated the 21st June 1909, reversing that of 
the Magistrate, 1st Class, Murree, dated the 
Qnd April 1909, discharging the petitioner. 

Bhagat Gobind Das, for the Petitioner. 

Mr. Broadway, for the Respondent. 

Judgment.—A criminal charge under 
section 193, Indian Penal Code, has been 
brought against the petitioner, sanction 
having been obtained from the Deputy Com- 
missioner. 

The sanction covers,two points: (1) that in 
proceedings under section 9 (2), Land Aliena- 
tion Act, petitioner produced a copy of a mort- 
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‘gage-deed before the Deputy Commissioner, 


keeping back the original on which a part. 
payment was endorsed, thereby pretending 
that no sach payment had been made; and (2) 
thaton12th August 1902, the petitioner falsely 
stated before the Nazb-Tahsildar that no such 
payment had been made. 

The Magistrate held that there could be 
no conviction under the first count, as pro- 
ceedings by a Deputy Commissioner under 
section 9 (2) of the Alienation of Land Act 
were not judicial proceedings, and that though 
the proceedings were legal proceedings before 
a public servant, the misleading copy was not 
intended to appear in eridence, as the above 
Act does sot empower the Deputy Com- 
missioner to take evidence. As to the second 
count, the Magistrate held that the Naib- 
Tahsildar was acting only in his executive 
capacity and that the petitioner was not bound 
by law to make a declaration before him and 
the Magistrate discharged the petitioner. 

The Sessions Judge thought it doubtful 
whether the mere production of the copy 
instead of the original deed amounted to 
fabrication of false evidence, but held that 
the statements in the original application 
to the Deputy Commissioner as well as 
the statements to the Naib-Tahsildor on 
12th August and Ath September 1902 
were prima facie false, and that as the Naib- 
Tahsildar had power to investigate and as 
under section 19, Land Revenue Act, coupled 
with section 19 of the Alienation of Land Act, 
the petitioner was bound to state the truth 
before the Nazb-Tahsildar, the prosecution 
was good, so the learned Sessions Judge set 
aside the order of discharge. 

As regards the first count, the Deputy 
Commissioner’s sanction is only as to the pre- 
sentation of the copy. We agree with the 
learned Sessions Judge that the mere pre- 
sentation of the copy does not amount to a 
falsification of false evidence (see section 192, 
Indian Penal Code). The statements in the 
application to the Deputy Commissioner 
which was accompanied by production of the 
copy of the deed may, or may not, amount to 
such falsification, but as yet the Deputy Com- 
missioner has not given sanction as regards 
those statements. As to the second count, 
we note that under Rule 5 of the Rules made 
by the Local Government in exercise of the 
powers conferred upon it by section 25 ot 
the Land Alienation Act aud published in 
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Government Notification No. 24, dated 22nd 
May 1901, the Deputy Comimissiones has 


power to decide such applications, ‘and may 
make enquiry himself or may refer the case 
toany Revenue Otficer subordinate to himself 
for investigation and report. The proceedings 
of the Revenue Officer to whom such a case is 
referred are governed by Chapter II of the 
Land Revenue Act, vide section 19 of Aliena- 
tion of Land Act, and under section 19, Land 
Revenue Act, the Revenue Officer may sum- 
mon any person and the person attending 
in obedience to the summons is bound to 
state thetruth upon any matter respecting 
which he is examined or makes statements. 
Therefore, a person making a false statement 
before a Revenue Officer in such a case, 
being legally bound’ by an express provision 
of Jaw to state the iruth, gives false evidence, 
vide section 19), Indian Penal Code, and is 
punishable under section 193, Indian Penal 
Code, even if it be correct to say that the 
preceedings in such cases are not judicial 
proceedings. 

But there isa {liw which vitiates the whole 
of the Naib-Tahsıllars proceedings, and 
that is thatthe case was never referred to 
him by the Deputy Commissioner. The 
learned Sessions Judge says that the Tahsildar, 
to whom the Deputy Commissioner referred 
the case, referred it to the Naib- Tahsildar. 

We can find noorder of reference by the 
Tahsildar to the Naib-Tahsildar, but even if 
such an order were on the file, it would not 


avail as the power of delegation conferred by. 


Rule 5 of the Local Government Rules. above 
referred to, is one conferred solely on the 
Deputy Commissioner. The Deputy Com- 
missioner having referred the case to the 
Tahsildar that officer, and that officer alone, 
was competent to make the investigation and 
report, and the proceedings of the Naib- 
Tahsildar were entirely ultra vires. 

We, therefore, accept this application for 
revision, set aside the order of the learned 
Sessions Judge and restore the order of dis- 
charge passed by the Magistrate. 

Petition accepted. 
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5 (s. c. 83 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Civin Revision No. 137 or 1910. 
June 21, 1910. 5 
Present:—Mr. Justice Shah Din. 
MEDA AND oTHERS—D EPENDANTS-— 
PETITIONERS 
VETSUS 
MOHAN LAL AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Custom — Aliemation by šonless male proprietor— 
Ancestral property —Property acquired ly gift from 
maternal uncle is self-acquired property in the hands of 
donee — Consideration—Onus probandi. 

Proper ty acquir cd bya person from his maternal 
uncle by gift is self-acquired property in the hands of 
the donee and his power to alienate the property is 
not restricted. 

In a suit in which the power of the alicnor to- 
sell was questioned and the passing of consideration 
was denied, it was found that the sale was by a regis- 
tered decd, that the plaintiff got possession of part, at 
least, of the land in suit, and that at tho time of muta- 
tion the defendant verified the sale on his behalf and 
on behalf of his brothers: _ 

Held, that all these circumstances gave rise to 
a strong presumption in favour of the passing of 
consideration under the sale-deed, and it was, there- 
fore, for the defendant to show that no consideration 
passed, 


Petition, under section 70 (a) and (b) of 
Act XVII of 1834 as amended by Act XXV 
of 1899, for revision of the order of the 
Divisional Judge, Delhi Division, dated the 
2nd June 1909, confirming that of the Munsif, 
1st Class, Delhi, dated the 21st July 1968, 
decreeiug plaintiff's claim. 

Bakhshi Tek Chand, for the Petitioners. 

Rai Sahib Pandit Shiv Narain, for the Re- 
spondents. 

Judgment.—After hearing -argu- 
ments I think that this revision must fail. 
The question of custom that arose in this case 
and with reference to which notice was issued 
to the other side need not be considered . and 
decided, as it appears from the evidence of 
the Patwari (answer to question No. 6), that 
the land in suit was the acquired property of 
Dhani, the father of the .defendants, having 
ben gifted tohim in 1883 by his maternal 
uncles, Radha and Hardial. In the hands of 
Dbani, therefore, the land in suit was not 
ancestral, and he had every power to alienate 
it with or without necessity. 


The ovly other question which requires 
determination is, whether full consideration 
passed in respect of thesale in dispute. The 
onus probandi in respect of this matter rests, 
under the circumstances af the case, on the 
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defendants, inasmuch as the deed of sale being 
a registered one imports consideration, and 
also because, as the lower appellate Court 
has shown, soon after the sale took place, the 
plaintiffs got possession of part, at least, of 
the land in suit. Another important fact in 


this connection is that in 1897 mutation was. 
effected in favour of plaintiffs, Meda, defen- 


dant, being present in person and verifying 
the sale for himself and on behalf of his 
brother, Desa, before the Assistant Collector. 
All these circumstances give rise to a strong 
-presumption in favour of the passing of 
consideration under the sale-deed, and ibis, 
therefore, for the defendants to show that no 
consideration.vassed. This they have failed 
to prove. Iagree with the lower appellate 
Court that, although the statement that 
Rs. 1,000 out of the cousideration-money were 
paid one day before the registration of the 
deed may bea suspicions one, yet it isnot 


wholly incredible in view of the fact that a. 


sum of Rs. 460 is proved to have been paid 
by Dhani only three days after the execution 
of the deed to one Ram Kishan forredemption 
of land. If consideration under the sale had 
not passed to Dhani, it is impossible to believe 
that the present defendants would not have 
denied receipt of consideration before the 
Assistant Collector and refused their assent 
to mutation. i 

On the whole, therefore, I think that it 
must be held that full consideration passed to 
the vendor, Dhani, under the sale now songht 
to be impeached, and I, therefore, agree in 
the finding of the lower appellate Court on 
this pointand dismiss’this revision with costs, 

Application dismissed, ` 





(s. c. 84 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Civiu’ Revisros No. 502 or 1910. 
Juno 1, 1910. 

Present:—Mr, Justice Shah Din. 
LALA DAS AND ANGTHER— DEFENDANTS—- 
PETITIONERS 

VETSUS x 
MR, A. SPRATT, CHEMIST or AuRALA— 


PoaintiprF—RESPONDENT. 

Civil Procedure Code (Act V of 1903), O. XI, R. 21— 
Jurisdiction of Court to strike out defense of defendant 
of its own motion. 

A. Court has no power to strfke out the deferce of 
a defendant of its own motion under Rule 21 of Order 
XI of the Civil Procedure Code. 
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Sohara v. dfusummrt Zainab, 80 P. R. 1889; Hans 
Raj y. Jhanda Mal, 53 P. R. 1892, follower. 

Petition, under. section 25 of Aci IX of 
1887, for revision of the order of the Judge, 
Small Cause Court, Ambaia, dated the 26th 
February 1909, decreeing claim. 

Mr. Sundar Das, for the Petitioners: 

Mr. Gokal Chand, for the Respondent. 

Judgment,.—After hearing counsel 
on both sides, Iam clearly of opinion that 
the order of the lower Court is contrary to 
the provisions of Rule 21 of Order XI of 
the Civil Procedure Code, and it cannot, 
therefore, ba allowed to stand, The decision 
of this Court in Sohara v. Musammat 
Zainab (1), lays down that ® Court has no 
power to strike out the defence of a defen- 
dant of tls own motion under’ section 156 of 
which 
corresponds to Rule 21 of Order XI of the 
new Code. Tf the defendant fails to comply 
with an order made under Rules 1 and 2 of 
Order XI, the plaintiff may apply under 
‘the second clause of Rule 21 for an order 
striking out the defence; but if no such 
application is made, there is no power given 
to the Court to strike ont the defence of its 
own motion. The decision of this Court 
reported as Hans Raj v. Jhanda Mal (2) is to 
the same effect. ` 
- In this case no application was made by the 
plaintiff under Rule 21 of Order Xi, Civil 
Procedure Code, andthe lower Court had, 
therefore, no power to act under that rule. 
Apart from this. one of the defendants, 
Lala Das, filed a petition of objections ander 
Rules Gand 7 of the aforesaid Order on the 
14th February 1909, and the lower Court 
does not seem to have disposed of that 
petition. As against Lala Das, at any rate, 
the order passed under Rule2!l was obviously 
illegal. 

I set aside the judgment and decree of the 
lower Court, and send the case back for 
re-decision according to law. The cosis in 
this Court will be costs in the canse. 


Petition accepted. 
(1) 80 P. R. 1899. 
(2) 59 P. R. 1992. 
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(s.c. 86 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
First Cryin AppraL No. 674 or 1909. 
April 14, 1910. 

Present: —Mr, TJusties Rattigan, 
RAM RATTAN SHAH—DEFENYDANT— 
APPELLANT 
VETSUS 
aINTIFF AND OTHERS 


© DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 105 (2), 
0. XLIII R, 1 (u)— Appeal—Remand—Power of Chief 
Courton appeal agrinstorder of remand—Waiver of 
right—Pre-emptor taking active part in negotiations for 
sule in fuvour of vendee— Waiver. 

The Chief Court is competent on an, appeal against 
an order of remand to go into questions of fact 
decided by tho lower appellate Court. 

Where it was found that the pro-emptor had 
taken active part inthe negotiations for sale, that 
he brought his suit for prc- emption only about a week 
before the expiry of the period of limitation preserib- 
ed for the suit and that he was present when mutation 
was effected in favour of the vendees and raised no 
objection : 

Held, that the pre-emptor must be deemed to 
have waived his right. and his suit must be 
dismissed. 


Miscellaneous appeal from the order of the 
Divisional Judge, Jhelum Division, dated 
the 25th April 1909, reversing that of the 
District Judge, Gujrat, dated the 19th 
August 1907, dismissing claim. 

The Hon’ble Mr. Shadi Dal and Mr. 
Nanak Chand, for the Appellant. 

Pandit Ram Bhaj Datta, for the Respond- 
ents, 

Judgment. —In this case plaintiff, a 
cousin of the vendors, instituted a suit for 
pre-emption in respect of a sale which had 
been made in favour of defendant on the 
22nd May 1901. The suit was instituted on 
the 13th May 1902 and has been, for various 
reasons, protracted up to the present date. 

Pandit Joti Parshad, District 
before whom the case came in the first 
instance, dismissed the claim on the ground 
that no custom existed in Mauza Rangpur 
by which an agnate of the vendor excludes 
other share-holders from purchasing land. 
This decision was upheld by the Divisional 
. Judge on appeal, but on further appeal this 
Court reversed the decrees of the lower 
Court and remanded the case for determina- 
tion upon the other issues. 

The case then came before Lala Moti Rim, 
a Munsif of the lst Class, who gave plain- 
tiff a decree for pre- 6 D biO on payment of. 
Rs, 5,180. This!decree was set aside by the 
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ground that the 
Munsif had no jurisdiction ba pasa ib. 

The case was, therefore, remanded to the 
Court of the District Judge. 

The District Judge, upon this remand, held 
(1) that plaintiff had acquiesced in, and 
consented to, the sale and was, therefore, 
(2) the 
plaintiff's claim must also fail because he 
had not sued for the whole of the property. 
sold, he having omitted from his claim a 
mink of land which he claims as his own; 
and (3) that plaintiff had failed to prove 
the existence of a custom cf pre- emption in 
respect of this property which was sibuabe 
in the town of Gujrat. He accordingly 
dismissed plaintiffs suit. The learned 
Divisional Judge has reversed the findings 
of the District Judge on the first two points 
and has remanded the case, under Order 
ALI, Rule 23, to the District Judge for 
decision on the merits. 

Defendant has appealed to this Court and 
challenges the correctness of -the lower appel- 
late Court's findings on the grounds above 
referred to. Mr. Ram Bhaj -Datta objected 
that it was not open to the appellant in an 
appeal under Order XLI{f Rule 1 (clause 
(1) to contest the findings of the Court below 
and that he was entitled mereiy to show 
(if he could) that the order of ramwmd was 
erroneous iu other respects. 

This contention appears to me to be 
untenable in view of the stringant provisions 
of section 105 (2) of the Civil Frocedure 
Code, and I accordingly overrule it. 

The first question, then, with which I have 
to deal, is, whether the plaintiff has, by his 
own conduct, debarred himself from 
impugning the present sale and seeking for a 
decree for pre-emption in respect of it ? 

The District Judge has held that plaintiff is 
proved by the evidence of three very respect- 
able witnesses to have taken an active part 
in the negotiations for the sale; that he 
brought his suit for pre-emption at the 
eleventh hour, and that he was present 
when mutation was effected in favour of the 
vendees and raised no objection. The Divi- 
sional Judge admits that the three witnesses 
in question are respectable, but he summarily 
rejects their evidence, because there is one 
small discrepancy (ef no particular import- 
ance), between the statements of Tara 
Chand, Municipal Commissioner,’ on the 
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one side, and Jhanda Mal and Narain Das 


on the other side. These witnesses were at. 


the time deposing to facts that had occurred 
some 6 years previously and it would have 
© been surprising if in some minor points 
their statements had not been at variance. 
Tt is, to my mind, astonishing to find a 
Divisional Judge of experience rejecting the 
evidence, zn toto of admittedly respectable 
witnesses, because, some 6 years after the 
event, two of them say that Tara Chand was 
sitting at Jhanda Mal’s honse when Ram 
Rattan came and asked them to come to 
his shop, whereas Tara Chand states that 
he was stopped by Ram Ratian while he 
was walking past his shop. The Divisional 
Judge curiously enough regards this 
j discrepancy” as “material.” In my opinion, 
it is absolutely trivial and such as one would 
naturally expect when evidence was being 
given of facts that had occurred years ago. 
Upon the main facts the three witnesses are 
in entire accord, and if their evidence is to be 
accepted, and I confess I see no reason why 
ib should not, ib conclusively proves that 
plaintiff not only acquiesced in the sale, 
but that he took an active part in bringing 


it about. The fact, that the vendees were 
mortgagees in possession and that the 
property was apparently burdened with 


mottgage charges up to the hilt, would seem 
to sufficiently account for his conduct. 

But not only have we the evidence of 
these three witnesses insupport of the plea 
that plaintiff waived his right of pre-emp- 
tion; it is also established that mutation took 
place on the 14th May 1901 in favour of 
the vendees,j and that the entry in their 
favour was made in the presence of plaintiff, 
who in this entry is expressly referred to 
as the cousin of the vendors. He raised 
no objection to the mutation, Mr. Ram 
Bhaj Datta argues that all this evidence was 
given ita late stage—only when the case 
was remanded by the Divisional Judge to 
the District Judge—and that nothing was 
pleaded by defendant in the first instance, 
to the effect that plaintiff had lost his rights 
_ Gt any) by waiver. This is not correct. 
When the case first came into Court in 1901, 
defendant raised this plea, and the second 
issue framed by Pandit Jawala Pershad 
was, Was the transfer in dispute by consent 
of the plaintiff, and whether he relinquished 
his right of pre-emption?” It was not 
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necessary for the Coarts at that time to go 
into this question, as the suit was dismissed 
on the first issue I agree with the District 
Judge, that plaintiff is proved to have 
waived his right of pre-emption, and J, 
therefore, accept this appeal and, setting 
aside the order of the lower appellate Court, 
I restore the decree of the District Judge. 
Plaintiff must pay costs thronghont. 
Appeal accepted. 


(s. c. 87 P. L. R. 1910) 
PUNJAB CHIEF COURT. 
CprIwTNAL Revistoy No. 209 or 1910. 
July 2, 1910. 

Present: —Mr. Justice Chevis. 
SITAL DAS—Peririoner 
versus 
EMPEROR—Respoypent. 

Criminal Procedure Code (Act V of 1893), s. 190 — 
Complaint—Information to Mag'str t2—Initiation of 
Criminal Proseedings—Proseccution in conformity with 
an ultra vires onder. 

Where a District Judge directed the prosecution of 
a guardian of a minor and tho District Magistrate 
ordered the case to betried by the Additional District 
Magistrate, the Chief Court on revision set aside the 
order of tho District Magistrate as one passed without 
jurisdiction on tho ground that tho order of the Dis- 
trict Judge was illegal and thero was no authority for 
the prosecution. The order of District Jndgo conld 
not be regarded as information, within the mean- 
ing of section 190 (1) (ce) of tho Criminal Pro- 
cedure Code. 

Petition for revision of the order of the 
District Magistrate, Dera Ghazi Khan, dated 
the 17th January 1910, directing the trial, 
under sections 3879, 390 and 408, Indian 
Penal Code, of the Petitioner upon informa- 
tion supplied by the District Judge, Dera 
Ghazi Khan, in his order, dated the 13th 
January 1910. 

Mr. Pestonji Dadubhez, for the Petitioner. 

Lala Sangam Dal, for the Respondent. 

Judgment.—it is admitted on all 
sides that the Dis'rict Judge had no power, 
as a Civil Officer, to order the prosecution of 
Sital Das. But the learned Government 
Advocate contends that the District Judge's 
order may be regaided as information vzde 
section 190 (1) (e), Criminal Procedure 
Code—and the order of the D'strict Magis- 
trate as an order taking cognizance upon in- 
formation received.” I doubt, however, if 
the District Magistrate took this view of the 
ease when he passed his order. [| fancy he 
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never thought of looking through the Guar- 
dians and Wards Act to see if the order of 
the District Judge was warranted thereby, 
and I take it that the District Magistrate 
simply passed his order making over the case 
to the Additional District Magistrate for trial 
on the understanding that a case had pro- 
perly been instituted. I do not think the 
District Magistrate ever considered the case 
on the merits as to whether the facts called 
for a prosecution or not. 

The order of the District Judge being 
ultra vires goes for nothing. The order of the 
District Magistrate I take simply as an order 
of transfer from his own Court to another 
and not an order for prosecution. I find that 
up to the present no criminal case has been 
properly instituted, and I. direct that no 
further proceedings be taken on the District 
Magistrate’s order of 17th January 1910. At 
the same time I note that nothing in the 
present order is to be regarded asa bar to 
any further prosecution which may be direct- 
ed against Sital Das, either on complaint or 
otherwise; I express no opinion whatever on 
the merits as to whether such a prosecution 
should or should not be started, but I merely 
point out that if a prosecution is to be brought 
proceedings must be duly initiated as required 
by section 190, Criminal Procedure Code. 





.(s. c. 88 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Crv Revision No. 2239 or 1910. 
July 2, 1910 
Present:—Mr. Justice Chevis. 
SITAL DAS—PrAINTIFE— PETITIONER 
versus 
Musammat JESI BAI—Derenpant— 
RESPONDENT. 

Guardians and Wards Act (VIII of 1890) —Guardian 
and Ward—Guardian, power of District Judge to 
order prosecution of —Appeal. 

Upon an appeal against an order passed by the Dis- 
trict Judge, directing prosecution of a person who 
was appointed guardian of a minor and required to 
furnish security: 

Held, that the order was not appealable. 

Heid, further, that the District Judge had no juris- 
diction to pass the order which must be reversed and 
set aside as ultra vires. 


Petition, under section 70 (1) (a) of Act 
XVIIL of 1884 as amended by act XXV of 
1899, for revision of the order of the District 
Judge, Dera Ghazi Khan, dated the 13th 
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January 1910, directing the institution of 
criminal proceedings against the petitioner, 
Mr. Pestonit Dadabhaz, for the petitioner. 

Lala Sangam Lal, for the Respondent. 

Judgment.—tThe order complained of ` 
is not an order passed under the Guardians 
and Wards Act and is not appealable, but I 
treat the appeal as an application under sec- 
tion 70 (1) (a) of the Punjab Courts Act. 

Counsel for respondent does not defend the 
order of the District Judge; in fact he points 
out that his elient never wished Sital Das to 
be prosecuted. There is nothing either in 
the Guardians and Wards Act or in the 
Criminal Procedure Code, authorizing the. 
District Judge to order the prosecution under 
the Penal Code of a person who has been 
appointed a guardian; moreover, Sital Das’ 
appointment was conditional on his furnishing 
security and-that security he never furnished, 
so he cannot be regarded as guardian. In 
any case whether he he regarded as guardian 
or not, the District Judge had no jarisdiction 
to order his prosecution, and the order being 
ultra vires is set aside, 

No order as to costs. 





Order set aside, 


(s. c. 89 P.L. R. 1910.) 
PUNJAB CHIEF COURT. 

Cıvıc Revision No. 2028 or 1303. 
June 14, 1910. 
Present:—Mr. Justice Shah Din. 
MUHAMMAD AZIM AND OTERRS— 
PLAINTIFFS—PETITION ERS 
versus 
Tar SECRETARY or STATE ror INDIA 
In COUNCIL, TAROUGH tas Depoty 

COMMISSIONER, RAWALPINDI —DEFENDANT— 


RESPONDENT. 

Declaratory swit—Suit for declaration that plaintiff 
belonged to the Mughal tribe. 

A claim for a declaration that the plaintiffs belong- 
ed to the Mughal tribe and not to the Miana tribe, 
as snown in the Revenue Records, was maintainable 
and the plaintiffs were entitled to the declaration, 
for in the Shajra-nasab of 1860, their ancestor was 
shown as Miana Mughal and the entry was not rebut- 
ted by any evidence. 


Petition under section 70 (e) of Act 
XVIII of 1834 as amended by Act XXV of. 
1899, for revision of the order of the Divi- 
sional Judge, Rawalpinde Division, dated the 
12th June 1998, confirming that of the Dis. 
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trict Judge, Rawalpindi, dated the 25th May 
1908, dismissing plaintiffs’ claim. 

Bhagat Govind Das, for the Petitioners. 

Mr. Peman, for the Respondent: 

Judgment.— After hearing arguments 
and referring to the original Settlement 
Records of 1850 and 1905-06 of the village 
of Darkali Shershahi, Tahsil Kabuta, I think 
that this revision must succeed. In the 
Shajra-nasab of 1860 of the said village, 
Niamat-ullah, the ancestor of the plaintiffs, 
is shown as Mzana Mughal, and there is a 
note to the effect that the descendants of 
Muhammad Salim, the great-grandson of 
Niamat-ullah, had settled in the village of 
Dera Khalsa. It is not disputed that that 
entry refers to the plaintiffs and that the 
plaintiffs are descended from Niamat-ullah, 
the original ancestor. The entry in the 
Settlement papers of 1860 being thus in 
favour of the plaintiffs they start with a legal 
presumption that they are Miuna Mughals, 
and it is for the other side to show that the 
above-mentioned Settlement entry is wrong. 
Jt is not seriously disputed by the learned 
Government Advocate that it is nothing short 
of an anomaly that, whereas in their ancest- 
ral village, Mauz1 Darkali Shershahi, the 
agnatic relations of the plaintiffs are shown 
up to the present moment as Miana Mughals 
in the village of Chhappar Dakhili Dera 
Khalsa, to which the plaintiffs’ ancestor had 
migrated before 1860, the plaintiffs should 
be shown as only Mianas and not as Mirna 
Mughals. In my opinion, in the part of the 
country to which the plaintiffs belong, Miuna 
denotes or signifies a profession and not a 
custe or tribe, and Lam equally clear that it 
has not been proved that the entry in the 
Settlement Records of 1869, which is repeat- 
ed in the Records of the current Settlement, 
in which the members of the plaintiffs’ family 
are shown as Mughals, is erroneous. Until 
this entry is ‘shown to ba erroneous, the 
plaint.ffs are entitled t? have themselves 
entered as Mrana Mughals in the Revenue 
“ Records of village Chhappar; aud I hold that 
the Courts below were wrong in refusing to 
grant to the plaintiffs the declaratory decree 
prayed for by them, ‘ 


I accept’ the revision and reversing the 


decree of the lower appellate Court, decree 
the plaintiffs’ claim, 6 


Petition accepted. 
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PUNJAB CHIEF COURT. 
CORIMTNAL Revision No. 590 or 1910. 
July 16, 1910. 

Present:—Mr. Justice Ryves. 
SOMAN son or MOHAMMAD BAKHSH— 
ACCUSED— PETITIONER 

versus 

EMPEROR—Prosecutor—ResponDeEnt. 

-Criminal Procedure Code (Act V of 1898), s. 110 (c) 
—Non-liability of manager of a shrine freely open to 
public where theives resort—Previous convictions of 
gambling and of offences not relating to property. 

The Manager of a Public Shrine, which does not 
belong to him and is not under his exclusive con- 
trol and which is freely open to the public, can- 
not be called upon to furnish secnrity for good 
behaviour under section 110 (e) of Act V of 1898, 
although some theives have been arrested there 
on several occasions and it is generally used asa 
gambling resort, and among the people, who come 
up there, aro a number of thieves and bad characters; 
and although the manager himself has nine convictions 
against him, nono of which has anything to do with 
property and six of which are for gambling; inasmuch 
the shrine is not his house and he cannot be said 
to harbour thieves and such like convictions cannot 
fairly be raked against a person involved in the pro- 
ceedings under the said section 110 (c): 

An order under this section is not justifiable where 
apart from the police. officials only two persons are 
produced to support the prosecution, against a large 
body of apparently respectable witnesses of im- 
mediate neighbourhood who testify in favour of the 
accused, 

Petition for revision, under sections 435 and 
439 of Criminal Procedure Code, of the order 
of the District Magistrate of Amritsar, dated 
2lst March, 1910, confirming the order of 
S. Jiwan Singh, Honorary Magistrate, lst 
Class, Amritsar, ordering the accused to 
furnish a reliable surety for Rs. 1,000 and 
execute two bonds and apersonal recogni- 
zance in a likesum for good behaviour for one 
year,orin default to undergo one year’s 
rigorous imprisonment. 

Mr. Lal Ohand, for the Appellant. 

Judgment.—this is an application 
to set aside the order passed by the Hono- 
rary Magistrate, First Class, of Amritsar 
calling on the petitioner to farnish a security 
for Rs. 1,000 under section 110 of the Crimi- 
nal Procedure Code. 

The learned District Magistrate in his 
judgment: on appeal says: “What brings 
accused within the provisions of section 110, 
Criminal Procedure Code, is the proof that 
he consorts with thieves and harbours them. 
This is clearly proved from the arrests made 
in his house and from the discovery that 
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well-known badmashes were being kept by 
him.” . 
i I quite agree with the learned District 
Magistrate that ifit was proved that the 
petitioner harboured thieves, he would 
come within section 110, Criminal Pro- 
cedure Code. He says, this is proved by the 
arrests made in his house. On examining the 
record I find that no arrests were made at his 
house. MEA f 

It appears that the petitioner is, or was, 
the manager òf a shrine in Amritsar. It is 
proved by the evidence of the prosecution 
that this shrine is freely open to the public 
and in fact is used generally as a gambling 
resort. It is admitted by the Court of first 
instance that this shrine does not belong to 
the accused. I donot think it is proved that 
he has exclusive control of it. Ifit is a fact, 
as I have no doubt it is, that among the 
people who come up to this shrine, particular- 
ly for purposes of gambling, are a, number of 
thieves and bad characters. But I do not see, 
how this fact alone is sufficient to prove the 
petitioner comes within section 110 of the Cri- 
minal Procedure Code. It is very unfair that 
no less than nine previous convictions, none 
of which ‘had anything to do with property 
and 6 of which were for gambling, should be 
raked up against the petitioner in these pro- 
ceedings. Apart from the evidence of the 
police officials, only two perssns havesupport-. 
ed their case. One of them speaks entirely 
from hearsay and the other, ifanything, favours 
the petitioner. There is large body of appa- 
rently respectable witnesses of the immediate 
neighbourhood, who testify in favour of the, 

itioner. 
a these circumstances, I do not think 
thatthe order under section 110 was justified 


and ] hereby set itaside. 
kh Petition accepted. 


5 6. 38 P. W. R. 1910, Cr; 24 P. R. 1910, Cr.) 
PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 8 or 1910. 
March 29, 1410. 

Present — Sir Arthur Reid, KT., Chief Judge, 
and Mr. Justice Rattigan. 

GUL HASSAN AND orHers—Convicts— 
APPELLANTS 
VETSUS 
EMPEROR—PROSECUTOR—RESPONDENT. 


Confession —Statement by a person not implicating 
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himself—Inadmissibility of such a statement—Circwm- 
stantial evidense-—Evidence Act (T of 1872), ss. 11 and 
80— Murder. 

A statement of an accused to the effect that 
under threats of death he was forced to sit out- 
side the door of the house where a murder was 
being committed to warn the murderers of the ap- 
proach of any body, and not to divulge the secret 
and to remain a passive agent in the crime and that 
he took no part in committing the crime, does not 
amoant toa confession of either murder or its abet- 
ment, and consequently isinadmissiblo in evidenco 
under section 39 of Act I of 1872, against the 
co-accused. , 

Satisfactory proof that clothes found on the body of 
a murdered person belong to him and were worn 
by him immediately before disappearance, is 
sufficient to find that tho corpse is of that per- 
son although it is too decomposed to be identified 
otherwise. ` 


Appeal from the order of E. A. Estcourt, 
Esquire, Sessions Judge, Attock Division, 
dated the 13th December, 1909. ss 

Mr. Vishnu Singh, for the Appellants. 


dent. 

Judgment.--Three persons, namely, 
(1) Said Rasul alias Rasul Khan; (2) Gul 
Hassan, brother of the said Said Rasul; and 
(3) a youth by name Muhammad Khalil 
(aged 18, and the cousin of the two first 
named persons) have been convicted by the 
Sessions Judge of the Attock Division, agree- 
ing with the opinions of the assessors, of 
the murder of one Musammat Gul Jan, alias 
Rahmat Jan, at Mianwali on the 25th May 
1909, and have been sentenced, the first 
two to death and the third to transportation 
for life. They have appealed from the order 
of the Sessions Judge and their case also 
comes before us under section 374 of the Cri- 
minal Procedure Code, for confirmation of the 
sentences passed upon the first two accused. 
The case is one of peculiar difficulty and for 
this reason as also because it involves a ques- 
tion of lifeor death, we have given it our most 
careful consideration. It seems that on the 
25th July 19.9, one Said Muhammad, a 
warder in the Mianwali Jail happened to be 
passing by a disused well near the jail and 
by chance looked down into it. He saw a 
body floating on the surface and forthwith 
went off to the police thana and made a 
report of what ke had seen, and he added 
that he was unable to say ‘whether the body 
was that of a human being or an animal, 
information was at once given to the Sub- 
Inspector who happeifed to be away from 
the thana when the report was made and the 


The Government Advocate, for the Respon- 
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same evening that officer proceeded to the 
well and finding that nothing could be done 
at the time as the well was very deep and 
jt had become dusk, he puta guard over 
the place. On. the morning of the 26th 
July, the body was taken out and found to 
be in very decomposed state. It was at once 
sent to the Civil Surgeon for examination 
and was found to be that of a woman. The 
corpse when found had upon it a khaki kurta 
and certain glass bangles, but owing to the 
decomposition which had set in, the Civil 
Surgeon was of opinion that identification 
was impossible so far as the body and its 
features were concerned. He was of opinion 
that the body must have been in the water 
for 2 to 4 weeks or even more; and that the 
woman must have been dead before she was 
thrown into the well, this opinion being 
based on the facts that the legs crossed each 
other and the thighs touched the abdomen 
and that there was no water found in the 
stomach or the lungs. On the 30th July, 
the Sub-Inspector on examining his registers 
found that there had been received a report 
to the effect that one Kudrat Khan, a jailor 
in the Mianwali Jail, had in April abducted 
the wife of the son of one Saadat, a mirasi 
of Rajoya. He accordingly went to the jail 
taking with him the kurta and the glass 
bangles, in the hope that some one might be 
able to throw light upon the affair. 

The Jailor, Wali Ahmad, to whom the 
Sab-Inspector first applied for assistance, 
seems to have suggested that the material 
of which the luria was made was similar to 
that of which the pagiris or safas of native 
infantry soldiers are made, and he threw out 
a hint that a brotber of Rasul Khan had 
"been to Mianwali on a visit and that the 
former was a sepoy in a regiment. He sug- 
gested that the articles might be shown to 
Musammzt Alam Khatun, the jail matron. 
This was done and the matron at once identi- 
fied the kurta as belonging to a young woman 
of thename of Musammat Gul Jan who, she 
said, had been living in the quarters of 
Said Rasul (aléas Rasul Khan) and was 
said to be the wife of the latter’s brother, 
Gul Hassan, a sepoy in a native infantry 
regiment. She said that she had no hesita- 
tion in identifying the kurla as it was 
“sewn” in her ePresence and that in 
point of fact she had herself sewn a certain 
part of it. The matron further informed 
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the police that Said Rasul had three women 
living with him in May 1909, (1) Musam- 
mat Bukhtan, who was said to be his own 
wife; (2) Musammat Sharfo ; and (3) Musam- 
mat Gul Jan, the alleged deceased woman. She 
has in her evidence before the Sessions Judge 
deposed to similar effect and has stated 
that Gul Hassan came to Mianwali and that 
on one evening about 7 or 8. P. y. Musammat 
Gul Jan informed her that she (Musammat 
Gul Jan) was going away early with Gul 
Hassan and that they were going to the hills. 
Since then she never saw Musammat (tal Jan 
again; but she had no hesitation in identify- 
ing the kurta and the bangles as those worn 
by that woman. 

After examining the above persons and 
certain others (including one Muzaffar Shah, 
a warder, with whom Musammat Gul Jan is 
alleged to have had an intrigue), the Sub. 
Inspector found that Said Rasul had taken 
leave on the 10th July and had gone to his 
home which was stated in the “service book” 
to be maura Nartopa, in the Attock District. 
On the 3rd August he arrived atthe Hazro 
thana and from inquiries there made he dis- 
covered that Said Rasul was in fact a resi- 
dent of mauza Rajoya in the Abbottabad dis- 
trict and he accordingly proceeded to the 
latter village, where he arrived on the 6th 
August. The houses of Said Rasul, his father 
and his cousin were promptly searched and 
in the former was found a trunk which 
was locked. Said Rasul said the trunk 
belonged to his brother, Gal Hassan and 
that the latter had the key, whereupon 
the trunk was broken opan and found to 
contain various articles of jewellery worn by 
women. Suid Risal was examined by the 
polica bat stated that he knew nothing about 
any woman of the name of Musiammat Gul 
Jan and that the jewellery and the trunk 
belonged to his brother Gul Hassan. We 
refer to this statement solely because it is 
in entire accordance with the statement he 
made, subsequently, on the 22nd September 
1909, to the Magistrate, Lst class. 

Said Rasul was arrested at mauza Rajoya 
on the 6th August and taken to Mianwali on 
the 9th idem. On the 13th August Muham- 
mad Khalil who was at the time a warder 
in the Multan Jail, arrived at Mianwali 
under arrest, and from the police papers it 
appears that on the mornings of the 14th and 
15th August, le (for some unknown reason) 
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- made two more or less identical and detailed 
statements to the police, as a result of which 
farther search is said to have beer made in 
the well, leading to the discovery of pieces of 
the bag in which the corpse is said to have 
been enclosed previously to being thrown into 
the well. Onthe 16th August, Muhammad 
Khalil made the statement to Rai Ganga 
Ram, which is referred to, and treated by the 

' Sessions Judge, asa “confession.” Tt is, in 
point of fact, nothing of the sort, as we shall 
presently show, and there can be no doubt 
that it was wrongly admitted in evidence 
against the two other accused. We shall 
deal with this part of the case later on. 
It is only necessary here to remark that this 
“confession” was subsequently. retracted, and 


is said to have been made in consequence of | 


police malpractices. 

On the 29th August, Gul Hassan, who was 
with his regiment at Kohat, was then arrest- 
ed by the police. 

The three accused were tried for the offence 
of murdering Musammat Gul Jan and the 
Sessions Judge sums up the case against 
them in the following words :— The evidence 
produced, apart from the confession, clearly 
shows that the body found was that of Musam- 
mat Gul Jan, otherwise Musammat Rahmat 
Jan; that she had been living in the jail 
quarters with Said Rasul ostensibly as his 
brother’s wife; that Gul JIassan was in 
Mianwali for some days before the night 
of ihe 25th May and that he went away 
on the morning of the 26th May, that 
Musammat Gul Jan had had quarrels with 
Said Rasul and Gul Hassan, and that she dis- 
appeared on the night of the 25th May. 
Taking this into consideration, and also taking 
into consideration the confession made by 
Muhammad Khalil, the recovery of the pieces 
of sacking from the well onthe 15th August, 
and the jewellery at Rajoya on the 4th 
August, including the broken nose .ornament 
and the necklet with the broken string, 1 find 
the corroborative evidence is so overwhelm- 
ing that there can be no doubt but that the 
confession made by Muhammad Khalil is sub- 
stantially correct. .The assessors carefully 
considered the case and arrived atthe same 
opinion.” | 

We might here add that Musammat Gul 
Jan, alias Rahmat Jan, is said to have been 
originally married to one Fatteh Khan of 
Nawanshahr, and to have been abtlucted from 
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him some four or five years before the alleged 
murder. Fatteh Khan has been examined 
and he purports to identify a certain nose 
ornament and some clothes as the property of 
his wife. He admits that “ other people 
have clothes like this” and he says that one 
Nur Ahmad made the nose ornament. Nur 
Ahmad (P. W. No. 9) deposesthat he made the 
gold part of the nose ornament for Fatteh. 
Khan some five or six years ago, but adds 
that other goldsmiths make similar nose orna- 
ments. In view of this evidence it is hardly 
fair to the accused to say that the cloth and 
tha nose-ring were identified by Fatteh Khan 
and Nur Ahmad. In a sense they were, 
but the so-called identification of articles 
very like tkose generally worn by women 
cannot be regarded as entitled to much 
value. On the other hand, Musammat Alam 
Khatun (P. W. No. 14), the jail matron, 
appears to have no doubt as to the jewellery 
produced being the property of Musanmat 
Gul Jan, and there seems to beno reason to 
discredit-her evidence. She would appear to 
be an impartial disinterested person who had 
ample opportunity of becoming familiar with 
Musammat Gul Jan -and the latter’s cloths 
and ornaments. Nor do we see any reason 
for not accepting her evidence to the effect 
that on the day previous to her disappearance 
from Mianwali, Musammat Gul Jan had told 
her that she was going away early the next 
day. with Gul Hassan to the hills. In view 
of this evidence and of Musammat Alam 
Khatun’s very positive statement that the 
kurta found on the body of the corpse belong- 
ed to Musammat Gul Jan, we must conclude 
that the body was that of the young woman 
who was known to the jail people as Musam- 
mat Gul Jan and was at the time living with 
Gul Hassan in the jail quarters adjoining 
those occupied by Said Rasul. That this 
young woman was foully murdered and that 
her corpse was thereafter thrown down the 
well, are facts, in our opinion, well sub- 
stantiated. But there comes the next, and 
most important question, who committed this 
murder? 

The learned Sessions Judge, in arriving ab 
the conclusion that it was committed by Said 
Rasul and Gul Hassan with the connivance 
of Muhammad Khalil, has relied very largely 
upon the so-called “ confession” ‘made by the 
last-mentioned person befére Rai Ganga Ram, 
though the other facts proved in the case 
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lend; in his opinion, corroboration to the 
statements made by Muhammad Khalil. 
Before proceeding, we might here observe 
‘that it is only in this “confession” that any 
motive is alleged for the crime, and that if 
this confession is ruled out of Cours (as, in our 
Opinion, it must be), there would seem to be 
no very strong reason for Said Rasuland Gul 
Hassan putting the unfortunate young woman 
to death. Even in the “confession”, the 
motive assigned is a very weak one, the 
suggestion being that Musammat Gul Jan had 
insisted on going ‘back with Gul Hassan 
whereas the latter was not in a position to 
provide accommodation for her at ~Kohat 
where his regiment was quartered. Gul 
Hassan hadabducted the woman and was 
| apparently fond of her, for it wason her ac- 
count that he seems to have paid the 
visit to Mianwali in May 1609, and deceased 
was, it seems, 4 young and attractive woman, 
‘She had not been able to get on very well 
with Said Rasul and Musammat Bukhtan, 
but it is nol. very easy for -us'to appreciate 
‘this motive on the part of Said Rasul and 
Gul Hassan for suddenly resolving to put 
her to death. If we eliminate Muhammad 
Khalil’s “confessions,” there is little on the 
record to support the prosecution.theory that 
the unhappy women had proved herself to be 
a nuisance and that accordingly these two 
Pathans, with their peculiar views on the 
- subject of the value of a woman’s life, had 
decided to kill her. This brings us toa con- 
sideration of Muhammad Khalil’s so-called 
confession made before Rai Ganga Ram on 
the 16th August. 
We are entirely unable to accept this as a 
‘ confession” within the meaning and for the 
purposes of section 30 of the Indian Evidence 
Act, With its legal aspect we shall deal 
presently, but before doing so, we must in 
the first instance remark that it isa curious 
fact that on the 6th August (7. e., some § or 


7 days before Muhammad Khalil was arrest- ° 


ed and at a time when apparently nothing 
definite 'was known as to the details- of the 
crime), an entry in the police zamnies, made 
at Rajoya, discloses the fact that “a respect- 
able man who does not wish to disclose his 
name” came forward and told the police 
practically everything that was subsequently 
stated by Muhammad Khalil in his “ con- 
fession.” Full details*of the crime were given, 
though obviously those details (upon the 
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prosecation theory) could be known iv 
only three persons, Said Rasul [who was 
then under arrest and was stoutly denying 
all knowledge of the murder, Gul Hassan 
(who was at Kohat) and Muhammad Khalil 
who was at Maltan]. This respectable 
person even went so far as to point out 
that the body before it was thrown into the 
well, had been put in “a sack”—a fact which 
should have led the police to search the well 
for the sacking before Muhammad Khalil’s 
statement to the same effect, ten days later, 
suddenly inspired them with that idea. 
Now, how came this respectable man to know 
all these details on the 6th August? It is 
quite clear that Said Rasul had not made 
mention of the murder, and he was the only 
one of the three accused present at the time 
at Rajoya. Then again what necessity was 
there for the police to geb Muhammad Khalil 
tə twice repeat his “confession” to them on 
the 14th and 15th August respectively bafore 
they took him before the Magistrate on the 
16th August? These are facts which per se 
must make us pause before we can accept 
without reservation the so-called confession 
made by Muhammad Khalil on the 16th 
August, a confession which (apart from other 
objections). is of but little value in face of the 


- fact that it was afterwards retracted in the 


Sessions Court. Before proceeding, we must 
refer to one other incident. The learned 
Government Advocate, quite rightly, laid some 


- stress on the evidenca of one Bhagwan Das, 


a sunar of Rajoya (P. W. No. 7). Standing 
by itself the evidenca given by this witness 
does certainly lend strength to the prose- 
cution theory, for Bhagwan Das deposes that 
the day before the accused Said Rasul was 
arrested, the latter (who was illiterate) 
brought him a letter and asked him to read 


‘it. The witness says that this letter wag 


to the effect that the body had been found 
and that the accused had better take 
measures for his safety, and he adds that the 
accused thereupon snatched the letter away 
and went off with it. On reference to the 
police files, we find that on the 7th of August 
this witness informed the police that the 
accused had brought him a bearing letter 
to the above effect. The learned Govern- 
ment Advocate who had not all the facts be- 
fore him, suggested to us that this letter 
must have been written by either Gul Hassan 
or Muhammad Khalil, and vbviously that 
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would be the inference. But a scrutiny of 
the police file discloses the very important 
fact that this letter was actually written by 
one Muhammad, son of Hayat, and that the 
Jatter wrote it because he had heard from the 
jailor and others at Mianwali that the body 
found in the well was that of Rasul Khan’s 
(alias Said Rasul’s) sister-in-law. Jt is, we 
think, a matter for regret that a piece ‘of 
evidence which prima facie appears to tell 
strongly against the accused, but which in 
reality only shows that from the outset of the 
case the Mianwali jail authorities had made 
up their minds that the corpse was that of 
Musammat Gul Jan and that Said Rasul had 
had a hand in getting rid of her, was allowed 
to stand as it does on the file of the Sessions 
Judge without any explanation. As matters 
stand, the deposition of Bhagwan Das must 
necessarily have carried weight with the 
assessors who heard ib given in open Coart, 
and who had not the police papers before 
them. That this must have been so is evi- 
dent from the fact that the learned Govern- 
ment Advocate himself laid no little stress 
ou this seemingly very incriminating letter 
and suggested with the most perfect bona 
fides that ib was sent as a warning to Said 
Rasul by either Gul Hassan or Muhammad 
Khalil. And yet we find that it emanated 
from neither of the latter, and that it was 
written merely in consequence of the gossip 
that was going on in the jail after the body 
had been found. In our opinion, it would 
have been more fair to the accused if the 
prosecution had produced this man, Muham- 
mad, and had allowed him to give his expla- 
nation of the letter which the witness 
Bhagwan Das refers to. Had this explana- 
tion been given, there can be little doubt that 
the incident deposed to by the witness would 
have been regarded as of no weight. 

To turn now to the so-called “confessions” 
made by Muhammad Khalil on the 16th 
August and the 22nd September 1909. Sec- 
tion 30 of the Indian Evidence Act, 1872, 
provides that “when more persons than one 
are being tried jointly for the same offence 
and a confession made by one of such persons 
affecting himself and some other of such 
persons is proved, the Court may take into 
consideration such confession as against such 
other person as well against the person who 
makes such confession.” “Offence,” as used 
in this section, includes the abetment of, or 
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attempt to commit, the offence (explanation). 
But it is settled law that a confession, iu 
order to bə admissible under this section, 
must implicate the confessing prisoner sub- 
stantially to the same extent as it implicates 
the person against whom it is to be used. 
Since the amendment of the section, it may 
well be that a confession which inculpates 
its author merely of abetment, may neverthe- 
less be used as a confession against the other 
co-accused who is therein charged with being 
the principal offender. But in the present 
instance, Muhammad Khalil has througout 
maintained that he was forced, by threats of 
death, to remain an impassive agent in the 
crime. On the 16th August he stated as 
follows: — ‘Said Rasul awoke me from sleep 
and asked me if I would go by their word or 
by Musammat Rahmat’s. I said, I will do 
neither and exhorted Gul Hassan and Said 
Rasul not to murder Musammat Rahmat 
but let her off. They replied they would . 
never let her off ‘ Said Rasul 
and Gul Hassan asked me to sit at the door 
and warn them of the approach of any body, 
otherwise they held out a threat to murder me, 
I sat at the door out of fear . . . I stuck 
to my post. They returned at about 1 A. M. 
aud told me that they had put some bricks 
in the sack and thrown the sack ina well. 
They told me not to divulge the secret; if it 
were done, I too would be murdered.” Again 
on the 22nd September, he stated that the 
woman was murdered by Gul Hassan and Said 
Rasul and thrown into the well, and he added, 
“they tureatened to kill me, and so I kept silent 
for fear of my life.” He further explained 
on this occasion, that the two other accused 
“seated” him outside the door, saying “if any 
one comes, inform us, otherwise keep quiet. 
After this Gul Hassan and Said Rasul 
strangled her, I heard her cries and became 
afraid of my life and kept quiet.” We do not 
lay any stress on the fact that on the 22nd 
September the confessing accused informed 
the Magistrate that he had been offered a 
pardon by the Superintendent of Police. The 
Magistrate disillusioned him on this point be- 
fore he made his statement. But we cannot 
possibly accept the statements made by 
Muhammad Khalilas a “confession” within 
the meaning and forthe purposes of section 
30 of the Evidence Act. He does not even 
admit that he abetted? the murder. His al- 
legation 1s that he was forced by threats of 
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death sit outside the door and that he acted 
in this inipassive manner because he was in 
fear of his own life. This is not a confession 
of guilt in any sense of the term. We must 
accordingly eliminate from our consideration 
the statements made by Muhammad Khalil 
on the 16th and 22nd September, and 
we have the less hesitation in doing so in 
view of other facts to which we have already 
referred. f 
There is then no direct evidence against the 
accused persons .of either (1) any immediate 
motive for the crime, or (2) their participa- 
‘tion in its commission. 
The case‘against the accused persons thus 
rests on purely circumstantial evidence. We 
must, on the evidence, accept as proved facts 
1) that Musammat Gul Jan was seen 
alive on the 25th May, and that on this date 
she informed Musımmat Alam Khatun that 
she was going off early next day with Gul 
Hassan; (2) Gul Hassan went off on the morn- 
ing of the 26th May; (3) that Gul Hassan 
was living at the time with Musammat Gul 
` Jan in quartes adjoining those occupied by 

Said Rasul; (4) that Musammat Gul Jan dis- 
appeared after the 25th May and was never 
heard of until her body was taken out of the 
well on the 26th July; (5) that the unhappy 
Woman was unquestionably murdered some- 
where about this time and her body thrown 
-into the well; and (6) that Said Rasul; when 
arrested on the 6th August at Rajoya, had in 
his possession a trunk which contained 
- jewellery (including the necklet with the bro- 
ken thread, and the broken nose-ring) which 
has been identified as belonging to the de- 
ceased woman. There is further, the very sig- 
nificant fast that though Masammat Gul Jan 
undoubtedly disappeared on the night of the 
25th-26th May, no report of her disappear- 
auce was made by either Gul Hassan or Said 
Rasul to the poliée and that neither of them 
mentioned this fact'toany one. The question 
before us is, whether upon these facts the 
three accused persons can be held guilty of 
her murder? As regards Muhammad Khalil, 
we have no doubt at all. He wasin no 
way concerned with, or interested in, the 
_crime and there is, as the learned Government 
Advocate admits, nothing against him but 
his own statements. We have some reason 
to donbt the genuineness of those statements, 
but even if we accept them as they stand, 
they- merely go to show Muhammad Khalil 
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was compelled by fear of death to take-the 
very minor part that he is said to have taken. 
According to his own statement, he protest- 
ed against the crime and the only thing that 
could be alleged against him (so far as his 
statements go) is that he did nothing to pre- 
vent a murder. We are by no means satisfied 
that his statements, which were subsequent- 
ly retracted, correctly represent the facts, but 
even if we take them as true, he cannot be 
held guilty of the murder of Musammat Gul 
Jan, or indeed of its abetment. Cowardice 
is not a criminal offence, and practically it 
is to this alone that Muhammad Khalil pleads 
guilty when he says that after vainly trying 
to dissuade the two other accused persons from 
committing murder, he sat outside the door 
in fear of his life. We must, therefore, ac- 
cept his appeal and set aside the sentence 
passed upon him. But as against Gul Hassan 


_and Said Rasul, the case is, in our opinion, 


clear. Musammat Gul Jan was uuquestion- 
ably in their company on the 25th May and 
was to have left Mianwali with Gul Hassan 
on the 26th May. She was never again seen 
at the jail and Gul Hassan arrived at Kohat, 
admittedly without the woman, on the 27th 
May. And on the 6th August a trunk con- 
taining jewellery which has been satisfactori- 
ly proved to have been the property of 


Musammat Gul Jan, and to have been worn by 


her at Mianwali, is found in a trunk in the 
house of Said Rasul at mauza Rajoya. The 
accused have given obviously false explana- 
tions to account for their possession of this 
jewellery, and what is even more significant, 
neither brother gave any information to the 
police regarding the mysterious disappear- 
ance of Musammat Gul Jan on the night of 
the 25th-26th May. The suggestion that 
she may have been murdered by some lover 
who was averse to her going back with Gul 
Hassan is fanciful andin view of the fact that 
all her jewellery was found in the possession 
of Said Rasul—and especially with reference 
to the necklet with the broken thread, very 
improbable. If the woman was intending te 
elope with a lover, she would hardly have 
abandoned her ornaments or gone outof her 
way to forcibly break off her necklet and her 
nose-ring, : . 

We have given the case our most careful 
consideration and we regret to say that we 
must hold that there can be no doubt that 
the unhappy woman was foully murdered on 
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the night of the 25th-26th May, and that 
her murderers were the two brothers, Gul 
Hassan and Said Rasul. What their object 
or motive may have been is not altogether 
clear, but there can be little, if any, doubt 
that the woman had become a nuisance to 
the brothers, and itis unfortunately not un- 
known to tbe Court that Pathans hold life, 
„and especially a woman’s life rather cheap. 
But be their motive what it may, we are 
satisfied that Gul Hassan and Said Rasul 
have been rightly convicted of the murder of 
Musammat Gul Jan, and we accordingly re- 
ject their appeals and confirm the sentences 
of death passed upon them. The murder 
was cold-blooded and cowardly, and no sen- 
tence other than that of death would be ap- 
propriate. 

Appeal of Muhammad Khalil accepled; that 
of the other accused rejected, 


(s. c. 40 P. W. R. 1910 Cr.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 553 or 1910. 
August 18,1910. 

T'resent:—Sir Arthur Reid, Kr., Chief Judge. 
HARI KRISHAN—Convict—PErTITIONER 
versus 
EMPEROR—ProsecutoR—ResPOnDENT. 

Cheating—Mortgagor not disclosing his defective title 
—Penal Code (dct XLV of 1860), s. 420. i 5 

Mere suppression of some facts at the time of 
borrowing money does not amount to cheating 
where there is no evidence of either active decep- 
tion or dishonest or fraudulent action. So where 
a person mortgaged to another for Rs. 1,000 a 
a mortgage executed in his favour of a house for 
Rs. 2,000 and also agreed that in case of his mort- 
gageo nob being able to recover his money from 
the mortgage rights, he would make good the money 
from his other property: i 

Held, that there was no element of cheating 
in that person’s act even if he knew at the time 
of borrowing money that his mortgagor’s title to the 
house was defective and did not disclose this defect 
to his creditor. 


A mortgage of a mortgage of a house is not a res 


rtgage of the house. 
padan Lal v. Abdul Aziz Khan, 27 A. 302; A. 
W. N. (1904) 265; 1 Cr. L. J. 1044 and Emperor v. 
Bishan Das, 27 A.56L; A. W. N. (1905) 98; 2 A. L. J. 
268 ; 2 Cr. L. J. 218, referred to. 


Petition for revision of the order of W. 
A. LeRossignol, Esquire, Sessions Judge, 
Amritsar, dated the lst April, 1910, con- 
firming that of G. Gordon, Esquire, Magis- 
trate, Ist Class, Amritsar, dated the 17th 
March, 1910, convicting the petitioner. 
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Facts.—In 1906, one R a grandson of 
one T mortgaged a certain honse with pcs- 
session to H (accused) for Rs. 2,000 by a 
registered deed of mortgage. Instead of 
giving actual possession, R executed a lease 
in favour of H. After this one M, brother 
of H, obtained a decrce against R and in 
execution thereof attached the house sub- 
ject to the lien of his brothers’ mortgage. 
On 29th November, 1906, T filed an objec- 
tion that the house belonged to him. In the 
course of these proceedings M executed a 
mukhtarnama in favour of H for the purpose ` 
of opposing T’s objection. On 29th July, 
1907, the executing Court decided the objec- 
tion in favour of T and released the house from 
attachment. . 

No regular suit to get the orderofreleasing 
the house was filed by M. ` 

On 10th April, 1908, H borrowed Rs. 1,009 
from one of his customers G on the security 
of his rights as a mortgagee of the house 
for Rs. 2,000 and agreed that in case of 
G baing not able to realize the said sum of ` 
Rs. 1,000 by the sale of his rights G will be 
entitled to realize the money from his other 
property. H also executed a lease in favour of 
G and made over to him the mortgage-deed 
and the lease executed by Rin favour of H. 
This mortgage was acted upon both by H 
and Gand H went on paying interest for 
some months. In September 1908, T died leav- 
ing the house by a Will to his other grand- 
son K. It was not till towards the end of 
1909 that G rushed into Criminal Court 
with a complaint under section 420, Indian 
Penal Code, alleging that he was deceived by 
H as H did not disclose the house did not 
belong to R. 

The main defence of H was that the house 
belonged to R who was in its possession and 
that he did not know anything about the ob- 
jection proceedings. 

Both the Courts unanimously found that 
H was aware of the objection proceedings 
and he knowingly deceived G and according- 
ly convicted H and gave him a. sentence 
of 9 months’ rigorous imprisonment and a fine 
of Rs. 1,000. 

Lala Hukam Chand, for the Petitioner. 

Mr. Vishnu Singh, for the Complainant. 

Order.—tThe Courts below have appa- ` 
rently been misled by the false impression 
that a mortgage of a mbrtgage of a house is a 
re-nortgage of the house. 
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All that the petitioner did was to mort- 
gage to the complainant for Rs. 1,000 a mort- 
gage executed in his favour of a house for 
Rs. 2,000. Even accepting the facts that the 
house was the property of Tilok Nath, grand- 

` father of thé mortgagor, Radha Kishen, and 
that Tilok Nath has left it by Will to 
another grandson, the elements of the 
offence of cheating punishable under sec- 
tion 420 of the Penal Code have not been 
established. 

In arriving at this conclusion, it is unne- 
cessary to go as far as the Allahahad Court 
went in Gendan Lal v. Abdul ans Khan (1) 
and Emperor v. Bishen Das (2). Neither 
fraud nor dishonesty has been established 
and the Courts below have apparently over- 
looked the words ‘fraudulently or dishonestly”’ 
in section 415 of the Penal Code, their atten- 
tion having apparently been distracted, by 
the’ finding that the defence set up was 
false, from the true issues for decision in this 
case; and, moreover, no active decéption 
has been established. The complainant’s 
remedy was by Civil suit, he rushed into a 
Criminal Court, adopting the erroneous and 
cheaper remedy. ` 

I allow this application and set aside the 
conviction and sentence.. 

The fine, if realised, will be refunded. 


Petition allowed. 
(1) 27 A. 802; A. W. N. (1904) 265; 1Cr. L J. 1044. 
(2) 27 A. 561; A.W. N. (1905) 98; 2 A. L. J. 268; 
2 0r. L. J. 215. . 


(s. c. 42 P. W. R. 1910 Cr.) 
PUNJAB CHIEF COURT. 
First CRININAL Appeat No. 879 or 1910. 
> August 31,1910. ` 
Present :—Sir Arthur Reid, Kr., Chief Judge. 
KHADAM—Accosep—APPELLANT 
versus 

EMPEROR—Prosecoror—REsPONDEDT. 

Rape—Attempt to commit rape—Assault to outrage 
modesty —Pirst report to the Police—Penal Code (Act 
XLV of 1860), ss. 354, 376/511. 

The conviction of having committed rape cannot be 
maintained, where in the first report to the Police 
the girl merely stated that the accused seized her 
by the arm and asked her to have connection with 
him. 

But where evidence proves that the accused stripp- 
ed her nearly naked and was lying upon her when her 
cries attracted people to the spot, he commits an 
offence under sections 876311 and not morely under 
section 354, Indian Penal Code. 
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Appent from the order of H.A. Smith, 
Esquire, I. C.S., District Magistrate, Jhelum, 
dated the 25th May, 1910. 

Mr. Nund Lal, for the Appellant. 

The Assistant Legal Remembrancer, for the 
Respondent. 

Order.—The only evidence of ‘penetra- 
tion is the statement of the girl herself that 
-penetration was effected. n 

Having regard tu the fact that the re- 
cord contains no evidence of injury to her 
person, to ihe difficulty which would be ex- 
perienced by an unaided man in overcoming 
at once the struggles of a Lehar girlof 18 
or 20 and to the fact that in the first report 
the girl merely stated that the appellant 
seized her by the arm and asked her to 
have connection with him, the conviction 
of having committed rape, cannot be 
maintained. The evidence, however, con- 
tains ample evidence that the appellant at- 
tempted to commit that offence, that he 
hod stripped her nearly naked and that he 
was lying on her when her cries attracted 
people to the spot. a 

The argument that the facts depos- 
ed to by witnesses for the prosecution 
constitute only the offence of assault punish- 
able under section 354 of the Penai Code 
is hopeless. 
la I see no reason for rejecting the evidence of 
the witnesses for the prosecution except 
the girl’s statement as to penetration which 
is unsupported and cannot, in my opinion, 
safely be acted upon; and while J allow the 
appeal to the extent of setting aside the con- 
viction and sentence under section 376 of 
the Penal Code, I convict the appellant 
of an attempt to commit rape and sen- 
tence him to rigorous imprisonment for 
four years, including solitary confinement for 
two months, under sections 376-511 of the 
Penal Code. 
5 Appeal partly allowed. 


` 
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MADRAS HIGH COURT. 
Secoxp Civin Appeat No. 408 or 1908. 
September 3, 1910, 

Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 

PONNUSAMI, MINOR BY NEXT FRIEND 

SANNASI MUTHIRIAN, DECLARED NOW 

A MAJOR— APPELLANT 
versus 
VYTHILINGAM PILLAI AND ANOTHER— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 317—Suit 
for specific performance and possession against certified 
purchaser — Amendment of plaint—Damages. 

Plaintiff, a minor, sued by his next friend for 
specific performance of an agreement by defendant 
who had promised to purchase certam lands in a 
Covrt auction for the minor and to deliver the same 
to him and also for possession of those lands: 

Held, that the suit for specific performance and 
possession was barred by section 317, Civil Procedure 
Code: 

Held, also, thatas the plaintiff was a minor, the plaint 
should be allowed to be amended by the insertion of 
a prayer for damages. 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 186 of 1906, presented against the 
decree of the Court of the District Munsif 
of Sreerangam, in Origiual Suit No. 74 
of 1905. : 

Judgment.—wWe think that section 
517 of the Code of Civil Procedure of 1882 
is a clear bar to the snit for specific perform- 
ance and possession. But in view of the 
minority of the plaintiff we think the plaint 
should be allowed to be amended by adding 
a prayer for damages, and we must ask the 
District Judge to find to what amount, if any, 
the plaintiff is entitled as damages. Fresh 
evidence may be taken. The finding .should 
be submitted within six weeks and 7 days 
will be allowed for the filing of objections. 

In compliance with the above order, the 
istrict Judge submitted the following 

FINDING. 

The appeal has been remanded by the High 
Court with a direction that (1) the plaintiff 
should be allowed, in view of his minority, 
to amend his plaint by adding a prayer 
for damages and (2) this Court should 


record a finding, after taking fresh evidence, 


on the question “To what amount, if any, 
the plaintiff is entitled as damages?” 

2. It appears that the plaintiff has now 
attained his majority. He appeared in person 
and declared his intention to proceed with 


the suit. Under Order XXXII, Rule 12 (1) 
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he should apply for an order discharging the 
next friend and for leave to proceed in his 
own name. 

3. Itis said these steps will be taken 
in the High Court where this appeal is now 
pending. Ido not think itis the duty of this 
Court to grant leave on such an application 
at this stage, or to delay proceedings while 
such steps are taken in the High Court. 

4, The plaint has been amended and the 
plaintiff claims Rs, 1,800 as damages from 
the lst defendant. Whether the plaintiff is 
entitled to damages at all depends on the 
decision on issues 1 and 2, . 

5. The District Munsif found both issues 
in plaintiff's favour, My predecessor in 
first appeal did not consider these issues, 
as he found the suit was barred by the pro- 
visions ef section 817 of the Civil Procedure 
Code of 1882. . 

6. I have no doubt that the decision 
of the District Munsif on these issues was 
correct, From Exhibit A and the evidence 
of Mr. Ganapathi Aiyar it is ‘clear that 
plaintiff’s next friend withdrew from contest- 
ing the suit O0.S.No. 3t of 161, on the under- 
taking of lst defendant, who was plaintiff 
therein, to purchase two items of Nanja 
and Survey No. 291 in Advatur at the 
Court auction and re-convey them to the 
minor plaintiff without payment. ` 

7. These lands were only a small fraction 
of the family lands concerned in O. S. No. 34 
of 1901. The Ist defendant did not carry out 
his part of the agreement. 

8. The Rs. 1,t00 now claimed is the 

supposed value of the lands at the date of 
Court auction. 
P 9. Theclaim is not an exorbitant ‘one. 
The evidence now recorded proves that 
the lands are now worth much more. The 
two items of Nanja are well supplied by a 
channel and similar land adjacent has been 
sold for over Rs. 600 an acre in 1895 vide 
Exhibit G. 

10. Under Exhibit F, land .nob so 
favourably situate was sold at Rs. 400 for 
i cawnt in 1909. From the evidence of plain- 
tiffs 7th witness it appears thatsuch Nanja 
lands can be rented for 18 kalams of paddy per 
acre per annum. Such lands would, there- 
fore, yield at Rs. 3 per kalam Rs. 108 per 
annum. The evidencg of defendants’ 6th 
witness corroborates this. He is now a 
Survey peon but until 15 months ago he was 
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Ist defendant’s agent. He has leased plaint 
Nanja for 2 years past. As lst defendant’s 
agent, he probably got the lands on better 
terms than an outsider would have to pay, 
for there is no reasonable doubt that defen- 
dant No. 2—the purchaser at Court auction— 
is really a benamidar for lst defendant. De- 
fendants’ 6th witness pays 32 kalams rent for 
thetwo lands. According to this witness he 
had to pay Rs. 44¢.per kalam for 5 kalams 
of paddy retained by him out of the produce. 

11. Itis urged that the price fetched 
hy these Nanjas at the Court auction viz., 
Rs. 705 for the two items, represents their 
real value at the date of the auction 1905, as 
it is shown that plaintiff’s next friend bid the 
lands up at the auction. 

12. Icannot accept this view. Lands sold 
at Court auction seldom realize anything like 
their real “value. The auction purchaser 
knows that he will probably have much 
more expense tc undergo before he acquires 
possession and a good title. In the present 
instance there was good reason to anticipate 
future trouble and litigation. The Ist 
defendant, who had promised to buy in the 
lands and re-convey them to plaintiff, did not 
bid at all but set up 2nd defendant to bid. 
This is probably what induced plaintiff's 
next friend to bid at the auction but it must 
also have had the effect of restricting the 
bidding to a point far below the real value of 
the lands. 

13. I find that the two nlaint Nanjas 
were at the date of the auction worth at least 
Rs. 1,200. 

14, As regards Survey No. 221, 8 acres 
in extent, it appears to be a cocoanut tope. 
Defendants’ evidence is interested and 
unreliable. The tope has some hundreds 
of young cocoaunt trees on it. Plaintiff's 
8th witness purchased an adjacent tope with 
only 45 trees on ib and less than half the 
size for Rs. 700 under Exhibit H in 1905. 
Rupees 600 is, no doubt, an undervaluation 
for this plaint item. 

15. In the result, I find on the first issue, 
that the agreement contained in Ist defen- 
dant’s letter, dated 25th April 1901, to Mr. 
Desikachariar, is valid and enforceable. 

On issue 2, that the consideration for 
lst defendant’s undertaking therein contain- 
ed was the withdrawal from contest in O. S. 
No. 34 of 1901 and on the new issue No. 6 
that the damages claimed by plaintiff viz., 
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l Rs. 1, 800 are reasonable and that plaintiff 


js entitled to such damages. 

This second appeal coming on for final 
hearing, after the return of the finding of the 
lower appellate Court, the Court delivered 
the following 

Judgment.—We accept the finding. 
The plaintiff has attaincd majority and has 
elected to take the benefit of the agreemenr,’ 
Exhibit A. He will, therefore, have a decree 
for Rs. 1,800 against the Ist defendant with 
costs on this appeal as filed, 





ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 527 or 1910. 
August 9, 1910. 

Preseni:—Sir George Knox, Kr., Judge, and 
Mr. Justice Karamat Husain. 

EMPEROR—APPELLAXT 
versus 
CHANDAN SINGH AND OTESRS— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 105—Onus— Statement 
of witness and of accused person made to Police officer 
during investigation cannot be taken in evidence— 
Admissibility of evidence—Special diary—Presumption 
— Criminal Procedure Code (Act V of 1898), s. 162. 

The burden of proving tho existence of cirenmstances 
bringing a caso within any special exception or proviso 
contained in any part of the Penal Code is npon the 
person accused and the Court shall presume the 
absence ofsuch circumstances. 

Statements made toa Police Officer by witnesses 
during investigation and reduced to writing cannot 
be used as evidence against the accused. Nor cantho 
statements of accused persons under arrest made to a 
Sub-Inspector of Police and reduced to writing and 
put in a special diary be used against the accused. 

Criminal appeal against the judgment of 
the Sessions Judge of Banda. 

Mr. Dillon and Mr. A. P. Dube, for the 
Opposite Party. 

The Government Advocate, for the Crown. 

Judgment,—Chandan Singh and 
eight others with him were convicted for 
trial to the Court of Session on the following 
offences, namely, that on 25th March 1910, 
they committed riot being armed with dead- 
ly weapons, to wit lathis, that on the 25th 
March 1910, they caused the deaths of Chinte 
Singh and Gandha Singh and so committed 
culpable homicide not amounting to murder. 
In the case of Chandan Singh the Jatter head 
of charge ran that on the 25th March 1910 
he committed murder. 

The learned Judge has gone into the case 
with very great care and at great length and 
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ib is, therefore, with the greater regret that 
we find ourselves compelled to record that the 
procedure adopted by the learned Judge has 
rendered the trial infructuous and thus leaves 
us no alternative but to order the accused to 
be re-tried. As this is the case, we for obvious 
reasons abstain from commenting in any way 
upon the value of the evidence, recorded in 
the trial. They will stand committed for 
trial to the Court to which we shall commit 
them precisely in the same position as they 
stood when they were committed for trial on 
the 18th May 1910. There is, however, one 
error in the charge against the eight accused 
(other than Chandan Singh) which we 
find ourselves obliged to put right. Both the 
learned Magistrate and the Sessions Judge 
seem to have quite misunderstood the law re- 
garding an offence under section 304, Indian 
Penal Code. Section 300, Indian Penal Code, 
lays down that “except in the cases herein- 
after excepted, culpable homicide is murder, if 
the act, by which the death is caused, is done 
with the intention of causing death, or bodily 
injury likely to cause death, or bodily injury 
sufficient in the ordinary course of nature to 
cause death or if the person committing the 
act knows that it is so imminently dangerous 
that it must in all probability cause death 
ov such bodily injury as is likely to cause 
death and commits such an act without any 
excuse for incurring the risk of causing death 
or such injury as aforesaid.” 


In the present case the learned Magistrate 


who committed the accused arrived at the - 


opinion that Chandan Singh did not commit 
any offence less than murder. Now we do 
nət say whether the opinion of the committing 
Magistrate was correct or not, but if there 
was any ground for it, then not only Chandan 
Singh but the other accused persons were, by 
the provisions of section 149, Indian Penal 
Code, guilty of the offence of murder, provid- 
ed it be found that the offence of murder 
was committed in prosecution of the common 
object of the assembly, viz., to commit an 
assault upon Chinte Singh and Gandha Singh, 
or if it be found that the offence was such 
that the members of the assembly knew it 
likely to be committed in the prosecution of 
that object. 


Nor must it be forgotten that under the 
provisions of section 105 of the Indian Evi- 
dence Act, when a person is accused of any 
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offence, then the burden of proving the ex- 
istence of circumstances bringing the case 
within any special exception or proviso con- 
tained in any part of the Code, is upon the 
person accused, and the Court shall presume 
the absence of such circumstances. An 
illustration given is that of A accased of 
murder alleges that by grave and sudden 
provocation he was deprived of the power of 
self-control, the burden of proof is on A 
and the Court has to presume the absence of 
such circumstances as would bring the case 
under grave and sudden provocation depriving 
him of the power of self-control, As re- 
gards this portion of the case, the learned 
Judge appears to have been quite wrong, but 
there is a still more serious error of procedure 
vitiating the trial as held by the learned Ses- 
sions Judge. In the case of witness after wit- 
ness and more particularly in the case of Abdul 
Jalil Khan we find that the learned Sessions 
Judge took from the mouth of Abdul Jalil 
Khan the statements made to that officer in 
the course of investigation. The Sub-In- 
spector has not merely been allowed to re- 
fresh his memory by referring to the diary 
but the learned Judge has actually used the 
statements which the Sub-Inspector reduced 
to writing as evidence against the accused. 
For this there is no authority whatever in law. 
The learned Judge has also taken into account 
the'statements made by the accused, to the 
Sub-Inspectcr while under arrest, statements 
which were reduced to writing and put in the 
special diary. It is impossible to say that 
these statements did not influence the learned - 
Judge and the assessors who assisted him in 
holding the trial. Indeed we ourselves have 
felt very great difficulty in consequence of these 
admissions. Wemight havedecided the case 
upon the evidence, but then we should have 
had to call upon the accused Bishnath Singh, 
Ram Charan, Nanku, Sheoraj, Dulare, Mullah 
Singh, Ramnath and Hazari to show cause 
why they should not have been committed of 
the more grievous offence ofculpable homicide 
amounting to murder. 

We wishit to be distinctly understood 
again that we are not pronouncing any opinion 
whatever either upor the guilt or innocence of 
the accused persons. Thechange in the 
charge would have been necessary and if would 
have to be made before we had evan looked into 
the evidence. As a re-trial in the case of the 
eight accused above mentioned becomes neces, 
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sary,it is only right to order that accused 
Chandan Singh be also re tried. 

We, therefore, reverse the finding and the 
sentence in the case of all the accused and we 
order them to be re-tried by the Court of Ses- 
sion at Jhansi. The accused will be restored 
to the lock up as usual. 

Re-irial ordered. 


MADRAS HIGH COURT. 

Secoxp CIvIL APPraL No. 1957 or 1908. 
September 23, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswamy Aiyar. 
HUKDAR SYED BACHA SAHEB— 

APPELLANT 
versus 
KARUPPANA PILLAY AND OTHERS— 
RESPONDENTS. 

Compromise decree—Settlement for a perticular period 
— Claim for future years on the basis of the compromise 
—Res judicata— Construction of compromise decree. 

By the terms of a'compromise, which was made a 

‘decree of Court, the plaintiff agreed to his being ad- 
judged entitled to a certain share for a particular fasli, 
on the basis of an admission by tho 4th defendant. 
In a claim by plaintiff for the share due to him for 
subsequent years: 

Held, that plaintiff was not estopped by the rule of 
ves judicata from claiming a larger amount by reason 
of the said compromise decree which only settled 
plaintiff’s share for a particular period. 

In re South American and Mexican Co., 1 Ch. 87; 
12 R. 1; 71 L. T, 594; 43 W. R. 131; 64 L. J. Ch. 189, 
referred to. 

Second appeal against the decree of the 
Temporary Subordinate Judge’s Court of 
Madura, in Appeal Suit No. 718 of 1907, pre- 
sented against the decree of the Court of the 
District Munsif of Dindigul, in Original Suit 
No. 571 of 1905. 

Facts of the case are fully seb forth in 
the following judgment of the lower appel- 
late Court:— 

Plaintiff and defendants Nos. 5 and 6 are 
brothers. They are the heirs of one 
Habibuddin Sahib.: Defendants Nos. 7 and 8 
are the scns of one Abdul Khadir. Defen- 
dants Nos. 1 to 3 are members of the mosque 
Committee, and 4th defendant is the manager. 
He is the appellant before the Court. 

2, There are nine villages attached to the 
plaint mosque. The net income is divided 
into 5 shares, 2 of which are allotted for the 
expenses of the mosqye and the remnining 3 
shares go to the descendants of the Saint 
Syyed Sultan Allauddin Avulyar. These de- 
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scendants are grouped ‘into three classes 8) 
that each class would get drd of 3/5ths of the 
net income. The class with which we are 
concerned in this snit is called the third class 
or the third Pangu. 

3. The third Pangu was divided into 14 
shares at the time of the Inam Settlement. 
For purposes of this suit, it may be mentioned 
that Syed Habibuddin Sahib alias Masumiah 
Sahib, Syed Abdulkhadir and Syed Hussain 
Sahib formed the third Pangu. Of these 
Syed Hussain is dead and his line is extinct. 
Plaintiff and defendants Nos. 5, 6, 7 and 8 are 
the representatives of the other two persons 
as stated at the outset. 

4, Notwithstanding ground No. 3 in the 
Memorandum of Appeal, it is admitted before 
me, just as it is was admitted in the written 
statement, that plaintiff anddefendants Nos. 5 
and 6 are entitled to and were receiving 
7%ths/16 shares out of 1/5th of the total net 
income and that defendants Nos. 7 and 8 
were similarly entitled to and were re- 
ceiving 23th/16 shares. The whole dispute 
now relates to 6/16 shares in the third Pangn 
originally owned by Syyed Hussain whose 
line became extinct. It is not clear when 
the line became extinct. 

5. By an adjustment before the lower Court, 
it was agreed, among plaintiff and defendants 
Nos. 5 and 6 on the one hand and defendants 
Nos. 7 and 8 on the other hand, that the former 
should take 113/16 shares and that the 
latter should take 43/16 shares. In other 
words they appropriate among themselves 
jn certain proportions the share of the extinct 
line. 

6. The first question for consideration in 
appeal is whether the 6/16th share of Syyed 
Hussain has lapsed to the Durga or enures 
for the benefit of the surviving members of 
the branch to which he belonged. Tho 
original grant was made, firstly, for the 
maintenance of the mosque, and secondly, for 
the subsistence of descendants of the Saint 
whose remains lie buried in the mosque. A 
definite share of the total net income, namely 
2/5th, is allotted for the former object and the 
balance should be utilized for the latter pur- 
pose. The surplus income after deducting 
what is allotted for the maintenance of thu 
mosque should be distributed among the 
surviving descendants in each branch. In 
the third Pangu with which we are concern- 
ed in this suit, admittedly, the only surviving 
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members are plaintiff and defendants Nos. 5 
to 8. It is not the case for the appellant 
that the deceased Syyed Hussain has left any 
nearer heir than these persons. I agree with 
the lower Court in finding that the 6/16thshare 
in the third Pangu does not lapse to the 
Durga but that the manager of the mosque 
holds the surplus income in trust for the 
descendants of the original Saint; in other 
words, that this 6/16th share is held by the 
manager in trust for such parties as may be 
found entitled to it. | 

7. As regards plaintiff’s case to a share in 
the said 6/16ths share, the first objection raised 
is, that his claim is barred as res judicata. The 
facts which give rise to this plea are these. 
In O. S. No. 526 of 1900 on the file of the 
Madura Munsif’s Court, plaintiff sued for 4 
of 1/5th share appertaining to the third Pangu. 
Tt will be remembered that the third Pangu is 
entitled to 1/5th of the net income. Plaintiff 
is one of three brothers, one of whom had 
gone abroad then. Plaintiff, therefore, claim- 
ed that he was entitled to a moiety of 1/5th 
and that the other moiety belonged to his 
brother who was present. Thereby, he ignor- 
ed not only the claim of his absent brother 
but also of the defendants Nos. 7 and 8. The 
present 4th defendant (manager) was ‘also 
the 4th defendant in thatsuit. He specifical- 
ly raised the point that plaintiff was uot en- 
titled to 4 of 1/Sth or 1/10 of the income but 
that he was entitled only to rd of 73/16 
of 1/5th of the income.’ In other words, his 
defence was that plaintiff and his two brothers 
were not entitled to the whole of the third 
Pangu but were entitled only to 73/16th of 
the Pangu and that plaintiff as one of three 
brothers was entitled togrd of it. Tt is an 
admitted fact, that Syyed Hussain’s line 
became extinct long before the date of that 
suit. If plaintiff was entitled to participate 
in the share of Syed Hussain’s branch, it was 
a claim which he might and ought to have 
made a ground of attack in the former suit. 
Nay, hedid make it a ground of attack in 
that suit, for he claimed not only 73/16 to 
which his branch was entitled but the whole 
of the 16 shares of the third Pangu for his 
branch. The only ground upon which he 
could lay such a claim was an alleged right 
to succeed, either by inheritance or survivor- 
ship, to the share of the defunct branch. I 
have mentioned these facts in some detail to 
make it clear that the very point now in issue 
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formed the subject of controversy in the 
former suit. In fact, the 3rd issue raised in O. 
S. No. 525 of 1900 was: —“ Is plaintiff entitled 
to 1/10th of the gross income (and to 1/6th of 
the surplus of 2/5th of the gross income) or is 
he entitled only to rd of 72th 16 of 1/5th of 
the net income (after deducting the items of 
expenditure mentioned in para 2 of 4th de- 
fendant’s written statement). The portions in 
parenthesis relate to other matters with 
which we are not concerned. 
ed a certain proportion of the gross income 
whereas the defence was that he was en- 
titled to a smaller proportion of the neb in- 
come. It is now settled that the net income 
and not gross income is to be the basis of 
calculation. But the main point to be noted 
is that whereas plaintiff claimed 1/10th 
for himself, the plea was that was entitled 
only to trd of 73/16 of 1/5. Now to the al- 
legations in this suit, plaintiff’s two brothers 
are both before the Court. And so instead 
of claiming $ of 1/5 he has now sued for $rd 
of 1/5th but the defence is just what it was 
in the earlier suit, namely, that he is en- 
titled only to ġrd of 78/16 of 1/5. This point 
is included in the 8rd issue raised in the 
present suit. I think I have shown with 
sufficient clearness that both in the former 
as well as in the present suit plaintiff’s claim 
included the share of the defunet branch, but 
the 4th defendant resisted his claim to any- 
thing more than 78/16 of the third Pangu, 
thereby excluding the share of the extinct 
line. This matter has formed the subject of 
a specific issue in both the suits. ' 


8. Suit No. 526 of 1900 was compromised. 
Before the filing of razinamah, plaintiff 
presented the application X (c) alleging that 
he had agreed to accept 4 of 73/16 of 1/Sth 
share. The final razinamah was to the same 
effect. [Vide X (e) and X (d)]. 


9. I do not think the lower Court is right 
in remarking that the pleadings in the former 
suit do not show that the question was raised 
inthe present form. The wording of the 3rd 
issue in both the suits is substantially the 
same. Itis urged that there was no specific 
issue as to whether Sayyed Hussain’s line 
was extinct and as to who was entitled to the 
share appertaining to the said line. The 
issue in the former suit is. no doubt, not 
worded in that manner*but there can possibly 
be no doubt that it did comprise the share 
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of the extinct line as part of the matter 
raised for adjudication. It will not be in- 
appropriate to point out that the issue in this 
suit isnot worded in the manner suggested 
by the respondent aud that the logical out- 
come of upholding this contention would be 
that the matter would not be set at rest 
even by the adjudication in this suit. 

10. The lower Court is also wrong in 
observing that there is a reservation in the 
razinamah so as to prevent the operation of 
res judicata, The reservation, it must be noted, 
has no reference to the extent of the share 
claimable by plaintiff but relates to the 
amount of collections made for two faslies, 
the claim for which had matured before the 
date of raz’namah. 

11. I am also of opinion that the lower 
Court’s view that the consent decree can 
operate as res judicata only so far as the claim 
for the faslies to which it relates is concerned 
is incorrect. What was the subject-matter of 
tke former suit and what was the matter ac- 
tually decided by the razinamah? The point 
was not the particular amount due fora parti- 
cular fasli but the rate at which plaintiff may 
claim. It was a question of right, which, when 
decided in one suit, must operate as res judicata 
in a subsequent suit. 

12. Plaintiff filed O. S. No. 566 of 1902, on 
the file of the Madura Munsif's Court alleging 
that he had been defrauded in the suit of 
1900. He objected to the raz’namah X (d) 
not on the groundthat he was allotted therein 
a share less than what he was properly en- 
titled to, but on the ground that the amount 
of collections was not properly represented 
to him. This suit was also compromised, but 
the razinamah does rob affect the matter 
now under consideration. 

13. It is an admitted fact that plaintiff has 
both before the suit of 1900 and subsequent 
thereto and until the institution of this suit 
received only } of 73/16 of the 3rd Pangu. 

The decision in the suit of 1900 gives him 
a right to recover only ab the said rate. He 
did not-object to it but acquiesced in it even 
during the suit of 1902. Even later, he has 
granted receipts which acknowledge his 
share to be 3 of 73/16. I am of opinion that 
he cannot now for the first time claim a 
higher rate. 

14. Finally it is argued that the decree in O. 
S. No. 526 of 1900 was ‘only a consent decree 
and that “there was uot even a judicial 
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pronouncement regarding plaintiff’s conten- 
tion.” The question for consideration is 
whether a consent decree would operate as 
res judicata. A judgment by consent or by 
default raises an estoppel just in the same 
way as a judgment after the Cour! has exer- 
cised a judicial discretion in the matter. 
[In re South American and Mexican Company 
(1).] When a state of facts is accept- 
ed asthe basis of a compromise whereby a 
suit pending decision is amicably adjusted 
and when the compromise is not vitiated by 
fraud, those who were parties toit and their 
privies should not afterwards be heard to say, 
for the purpose of reviving the controversy, 
that the real state of things was otherwise 
[Nilakandhen Nambudirapad v. Padmanabha 
Revicarma (2)]. It follows that a consent 
decree is just as binding on the parties to the 
proceeding as a decree after a contenticus 
trial. [Nichalas v. Asphar (3)]. The same prin- 
ciple is applied in cases in which a decree is 
passed after the taking of an oath on a ques- 
tion of fact [Venkatapathi Naidu v. Uirumalat 
Chetty (4)]. Roma Nath Das v. Mehesh 
Chundar Lal (5) is a case where the 
doctrine of res judicata was held to apply 
where in a previous suit one of the parties 
made default and his counsel said that he 
had no instructions. It is needless to mul- 
tiply analogous cases. 


15. Though the present claim relates to 
different faslies from the claim in the former 
suit, the same issue has arisen in both suits 
and the decision in the one suit operates as 
res judicata in the other suit notwithstanding 
that the former decision was based upon a 
compromise. The application of the princi- 
ple of res judicata is regulated by the ground 
of legal right on which the claim is based 
rather upon the casual circumstance that the 
present claim relates to a different period. 
[UVdatya Tevar v. Katama Natchiyar (6) and 
Rama Rao v. Suriya Rao (7), Sitanath Midda 
v. Basudev Midda (8).] 

16. In the result, I find on the ‘th issue, 
that plaintiff is concluded by the decision in 

(1) 1 Ch. 37; 12 R. 1; 71 D. T. 594; 43 W. R. 131; 
64 L. J. Ch. 189. 

(2) 18 M. 1 ; 22 I. A. 128, 

(3) 24 C. 216 at p. 237. 

8 24 M. 447. 
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O. S. No. 526 of 1900 from claiming more 
than + or 7/16 of 1/5 of the net income 
—unless by a reason in the change of circum- 
stances since the said decision, plaintiff has 
become entitled to a large share. But there 
is no allegation to that effect. A 

17. Itis admitted before me that in the 
light of TI (d), the claim for fasli 1310 was 
fully discharged.- For fasli 1311, plaintiff is 
entitled to recover Rs. 86-1-1, minus Rs. 37 

. or Rs. 49-1-1; for fasli 1312, plaintiff is en- 
titled to recover Rs. 62-2.2. (Vide I d). Plain- 
tiff will get a decree for Rs. 111-3-3. 

18. In modification of the lower Court’s 
decree, I direct that plaintiff do recover 
Rs. 111-3-3 from the Darga funds in the 
hands of the 4th defendant. The rest of the 
claim is dismissed. Proportionate costs 
throughout between plaintiff on the one hand 
and the 4th defendant on the other hand. I 
make no order as to the costs of other defen- 
dants. 

Judgment.—The only question raised 
by the present appeal relates to the construc- 
tion of Exhibit Xfce. That is a decree in 
pursuance of a compromise between the 
parties in a previous suit (0. S. No. 526 of 
190: I) for recovery of the amount due to the 
present plaintiff, appellant, on account cf his 
share. The question is, did the decree settle 
the dispute beween the paities as to the 
share to which the plaintiff was entitled? 
The decree does not in so many words pur- 
port to decide what is the proper share of 
the plaintiff. Does what is decided thereby 
involve then a decision as to the share to 
which the plaintiff was entitled ? Paragraph 1 
recites that the 4th defendant in that suit, 
the lst respoundent, admitted that the plain- 
tiff was entitled to a 7$ share with his brother. 

The parties consented to a decree in favour 
of the plaintiff for certain fuslis on that 
basis. But the acceptance by the plaintilf 
of the amount due to-him for a particular 
period calculated on the basis of his share 
admitted by the 4th defendant, does not im- 
ply tbat the parties necessarily intended to 
settle what should be the shares of the plain- 
tiff for future years. [In re South Ameri- 
cin and Meatcan Company (D. The 
decree for the exact amount claimed due 
for the 2nd instalment and the dismissal of 
the counter-claim with reference to the lst 
instalment, necessarily involved è decision of 
the question as to the truth of the grant, 
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Further, in that case there were other cir- 
cumstances seb out in the judgment of Lord 
Herschell which clearly pointed to the parties 
having settled the dispute as to whether the 
agreement propounded was-true. In the pre- 
sent case all that is embodied in the decree, 
Exhibit X (e) is consistent with the plaintiff 
having agreed to accept what was admitted 
to be due ‘without the parties having de- 
cided the question as to future years. The 
respondents having failed on the question of 
res judicita, and the plaintiff being found to 
be entitled to rd of Rs. 111-2 of the third 
Pangu, the decree of the Subordinate Judge 
will be varied by adding Rs." 68 to the 
amount awarded by him. Each party will 
bear his or their own costs. 
Decree varied. 


MADRAS HIGH COURT. 
Secoyp Civit Apegat No. 682 or 190). 
“September 13, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Krishnaswami Aiyar. 
VENKATACHALA ASARI— 
APPELLANT 
versus 
SUBRAMANIA CHETTY AND otuers— 


RESPONDENTS. 

Limitation Act (XV of 1877), Sch. IT, art. 11—Civil 
Procedure Code (Act XIV of 1882), s. 885-—Swit brought 
within one year of adverse order under s. 335, Civil 
Procedure Code—Suil by benamidar—Adrerse posses- 
sion as against mortgagor subsequent to nortgage—How 
far affects mortgagee’s rights. 

Plaintiff, against whom an order was passed under 
section 335, Civil Procedure Code, 1882, sued for 
possession within one year from tho date of the order., 
At the hearing it was found that he was only a 
benamidar andthe 2nd plaintiff was brought on record 
as the real owner. It was contended for defendants 
that the suit was barred under article 11 of Schedule 
TL of the Limitation Act as the 1st plaintiff, as benami- 
dar, was not entitled to sue and time had rnn out 
before 2nd plaintiff was brought in as such. It was 
also found that after the mortgage to plaintiff, 4th 
defendant had held possession of property .alversely 
to the mortgagors for over 12 years: 

Held, (1) that the plaintiff, though a benamidar, 
was entitled to sue as the person aginst whom the 
order was made under section 335, Civil Procedure 
Code, 1882. i 

(2) that asthe 4th defendanb’s ndvarsa passessin 
commenced subseauent to the dito ofthe pliinliff’s 

mortgage, it was not advèrse to the plainti€ till the 
latter purchased the property in Coartauction in 1994, 
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Aimadar Mandal v. Makhan Lal Day, 33 C. 1015; 
10 C. W. N. 994, followed. 

Second appeal against the decree of the 
District Court of Salem, in Appeal No. 237 
of 1907, presented against the decree and 
judgment of the Court of the Principal 
District Munusif of Salem, in Original Suit 
No. 248 of 1906. : 

Facts of the case are sufficiently clear 
from the following extracts from the judgment 
‘of the first Court. 

This is a suit for a declaration of plaintiffs’ 
title to the plaint houses etc., and for re- 
,covery of possession thereof from defendants 
together with costs. 

2. The plaint is based on the following 
allegations :—The properties in suit originally 
belonged to one Arunachala Asari, the 
adoptive father of Ist defendant, and to his 
brother, Ulagappasari. Subsequent to their 
death, they were owned and enjoyed by Ist 
defendant and Ulagappasari’s widow and, 
after the death of the latter without issue, 
Ist defendant and his natural father, the 
Qnd defendant, were in possession of the 
same. They mortgaged the properties to the 
plaintiff for Rs. 350 on 16th October 1891 and 
raised the amount to meet the expenses of 
Ulagappa’s widow’s obsequies and to meet 
their own family necessities. A decree direct- 
ing the sale of those properties was passed 
by this Court upon the said mortgage in 
Original Suit No. 292 of 1903, in execution 
of which the plaintiff purchased them and: 
obtained a certificate of sale. On attempting to 
obtain possession, 3rd, 4th and Sth defendants 
at the instigation of 1st and 2nd defendants 
obstructed and as the result of a petition filed 
by plaiztiff for removal of their obstruction 
and for possessiou, the Court, upon the conten- 
tion of the 4th defendant, referred the peti- 
tioner to a regular suit. Fourth defendant is 
a mere tenant under Ist defendant and he 
has no manner of right to the plaint ‘pro- 
perties. He was also a party to Original 
Suit No. 19 of 1897 of the Salem Sub-Court 
instituted by one Akilandammal, the daugh- 
ter-in-law of Arunchalasari, for possession of 
the plaint properties and was placed ew parte 
and hence the 4th defendant is estopped from 
contesting the plaint claim. 

3. Fifth, 6th and 7th defendaats are im- 
pleaded for the reason that they are tenants 
occupying the plaigt houses. 

First, 2nd and 8rd defendants pray for 
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their exclusion fron the suit on the ground 
that they offered no obstruction to plaintiffs’ 
possession and that they are unnecassarily 
impleaded. 

5. Fourth and dth defendants totally deny 
the plaint allegations and lay claim to the 
suit properties under a gift by Ulagappasari 
to the 4th defendant made about 49 years 
ago.- Itis alleged that these defendants were 
not under any necessity to contest the claim 
in Original Suit No. 19 of 1837 referred to 
in the plaint by reason of the withdrawal by 
the plaintiff in that suit of her claim to the 
properties in question and one Kasturi Chattiar 
is stated to be the beneficial owner. Fourth and 
5th defendants pray for dismissal of the suit 
with costs. 

6. Sixth defendant contends that the house 
in question was bailé by him on 4th defen- 
dant’s vacant site with his permission aboat 
l5 years ago, agrezing to pay a monthly vent 
of 8 annas to the 4th defendant therefor. He 
further pleads that the suit is barred by limit- 
ation and prays for dismissal of the claim 
with cosis, 

7 Seventh defendant states that he is only iv 
tenant under Velayudasari, the bth defend mit, 
aud that he has no other vight to the proper- 
ties in suit. 

8. Kasturi Chetti, referred to in the wristen 
stitemant of 45h and 5th defeuliunt was milo 
Sch defendant in the suit, but subsequautly on 
his own application he was made 2nd plaintiff. 

* * z% a tH + 


10. Issue No. 12.—The plea of limitation 
involved in this issue is of a two-fold cha- 
racter. One aspect of it has to bə deals 
with, before we can proceed to consider the 
remaining questions in thecase. It arises in 
this way. The lst plaintiff, who purckasel 
the plaint property in Court sale in execution 
of the decree obtained by him against the 
Ist and 2nd defendants in Original Suit 
No. 292 of 1903 on this Court’s file, proceed- 
ed to take delivery thereof and he was ob- 
structed by the other defendants and there. 
upon he applied to the Court for delivery 
of possession free of the obstruction, The 
application was disallowed and he was re- 
ferred to a regular suiton 8th August 1905 
(vide Exhibit VI). He then instituted this 
suit under section 335, Civil Procedure Code, 
on 5th July 1905 or within one year from the 
date of the said order. The contending de- 
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fendants in their written statement objected 
to the suit on the ground that the lst plain- 
tiff was only a benamddar and that the bene- 
ficial owner was one Kasturi Cheiti, who was 
then added as 8th defendart. Upon his ap- 
plication since made he was transposed as 
the 2nd plaintiff by order dated 12th Septem- 
ber 1906. Now, the contention is that 2nd 
plaintiff ought to be deemed to hate actually 
instituted this suit on the last-mentioned date 
and as itis more than a year from the date 
of the order on Ist plaintiff's application to 
remove the defendants’ obstruction and give 
him possession, the sameis barred. The 
former part of the contention is, no doubt, 
right. In considering the latter, several 
questions arise. First we have to see 
whether the lst plaintiff was a benamddar at 
date of the order or when he filed the suit. 
The 2nd plaintiff states in Exhibit J, the aff- 
davit filed by him when seeking to be made 
a plaintiff, that heis entitled to the property 
in suitin the manner alleged by the 4th 
and Sth deferdants. In his evidence he ex- 
. Plains that his right was derived under an 
agreement fromthe Ist plaintiff. 16 would 
show ihat when the property was first pur- 
chased in Court auction, it was inhis own 
right and not on behalf of the 2nd plaintiff 
that the lst plaintiff purchased it and that 
he agreed to admit the znd plaintiff to a 
right therein on some future date. What 
that date is, it is not expressly specified. 
But itis clear that it must have been sub- 
sequent to the date of the order referring 
the Ist plaintiff to a regular suit, for we 
find that, in opposing the Ist plaintiff ’s appli- 
cation for delivery, the 4th and 5th defendants 
have not raised the contention that he was 
only a benamidar and that the real title lay 
in another. Even now it would appear from 
the 2nd plaintifi’s evidence that his right 
is inchoate, andthe extent of ittoo has not 
yet been settled. There is absolutely no 
evidence on the other side that the 2nd plain- 
tiff was the real bene&cial owner at the 
Ccurt purchase, so that the proceedings 
which led to the order under Exhibit VI could 
„affect him. Supposing, however, that this 
was the case, it is evident that 2nd plain- 
tiff should have the benefit of 1st plaintiff’s 
act in inslituting the suit. In his affidavit 
Exhibit I, he swears that he gave consent 
to the Ist plaintiff to instituie the suit. 
This means he had constituted him his agent 
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for the purpose and under the ruling in 
Kuthagerumal  Rajali v. The Secre 
tary of State for India in Council (1), he 
can maintain a suit as an agent, even if he 
were a lenamtder. If no agency can be 
implied from this, the principle of the rule 
in Shangara v. Krishnan (2) is applicable. 
The presumption is that all acts done by a 
benamidar are done with the knowledge 
and consent of thereal owner. He is held 
to be his agent, and, in consequence his acis 
are held to bind the principal. Conversely, 
if the tenamidar’s acts would bind the real 
owner with liability, it follows that the 
rights, arising out of them would enure to 
his benefit. In this view, the institution of 
the suit by the Ist plaintiff would enure for 
the benefit of the 2nd plaintiff also. This case 
has some affinity to the one decided in Maha- 
dev Ram Mesta Sutar v. Bahi Chimnaii 
Sutar (3) with a distinction in its own favour. 
The 2nd plaintiff is at best an assignee from 
the first. An order having been passed 
against the assignor, he filed. regular suit in 
time in this case which was not done in ihe 
other. Placing a liberal and equitable con- 
struction.on the matter, the High Court held 
that the assignee was entitled to bringa suit 
within one year from the date of his assign- 
ment and inthis case as it has been found 
that the assignment or the agreement to assign 
must have been subsequent to the date of the 
order, it may be presumed to havebeen within 
one year before the 2nd plaintiff's addition on 
the record as such. 

11. Another view of the matter is that 
if the proceedings instituted by a benamidur 
are null and void, behind the back of the real 
owner, the latter is not affected by them. He 
can regard them as uot having been initiated 
by him and his general rights will survive. 
Assuming that the 2nd plaintiff was the real 
owner, he can avoid all the proceedings insti- 
tuted by the Ist plaintiff and bring a suit on 
the basis of his title under the sale certificate 
and ask for possession within 12 years from its 
date. Viewed in all its aspects, the objection 
under consideration has no force and I hold 
that the suit is not barred under article 11 of 
the second Schedule to the Limitation Act”. 

On the question of adverse possession 
in respect of a portion of the property by the 
4th defendant, the Munsif held that his pos- 


(1) 30 M. 245, (2) 16 M. 267. 
(3) 26 B. 780; 4 Bom. L. R. 613, 
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session was adverse to that of the 1st and 2nd 
defendants from 1591, z.e., more than 12 years 
prior to the institution of this suit, and 
hence it was adverse to the plaintiff who was 
a mortgagee from lst and 2nd defendants. 
The Munsif decreed plaintiffs’ claim except 
in regard to the said portion. 
The defendants appealed andthe District 
Judge affirmed the Munsif’s decree in the fol- 
‘lowing judgment:— ` 
The first question raised in this appeal is 
the plea of limitation discussed in paras. 10 
and 11 of the Munsif’s judgment. It is 
strongly urged for appellant that the ruling 
in Kuthaperumal Rajali v. Secretary af State 
for India in Council (1) bars the suit abso- 
lutely. In that ruling the general principle 
enunciated is that the question whether a 
benamidar can sue depends upon his showing 
that the facts of the case are such as to give 
him some right to sue under the general law. 
In the case of Shangara v. Krishnan *(2), 
quoted in the former case, it was held 
that there is a presumption that a benamidar 
sues with the consent of the owner. In the 
present case the 2nd plaintiff (2nd respon- 
dent), who was brought on the record after 
the institution of the suit, has given an ex- 
press statement that he gave his consent to 
the institution of the suit by lst plaintiff 
and there is no evidence to the contrary. 
The suit was admittedly brought in time by 
the Ist plaintiff and I think that the view of 
the Munsif that he must be held to have in- 
stituted the suit as an agent for the 2nd 
plaintiff is correct and that Ist plaintiff is not 
a mere benamedar. But even if this view is 
not correct, and the institution of the suit 
by Ist plaintiff is of no effect, the 2nd plaintiff 
cannot be held to be bound by his action. This 
case appears to me to be similar to the case 
quoted in Adyyan Chetti v. Poongavanan (4), in 
which it was held that the limitation provided 
for by article 11 of the Limitation Act applies 
to suits under section 335, Civil Prozedure 
Code, only in so far as it is against the person 
in whose favour the order was made, and that 
consequently the fact that other persons were 
joined after the limitation period as parties 
on therepresentation of the person in whose 
favour the order was made that he was only 
a benamidar for the parties so added, does 
not bar the suit. Ib seems to me that 2nd 
plaintiff was not bound by the order under 
(4) 18 M L, J. 464, ` 
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section 235, Civil Procedure Code, and has 12 
years from the date when he was brought 
on record within which to bring the suit. 
No objection was apparently taken to the 
addition of 2nd plaintiff before the lower 
Court and the objection now taken that 
he is not the real owner cannot be beld to 
be valid. 

2. On the evidence, I have no hesitation 
in coming to the conclusion that the pla of 
gift by the 4th defendant is not proved, 
and that the oral and documentary evi- 
dence shows that the main portion of the 
houses in dispute was in possession of the 
lst and 2nd defendants. It is objected by 
respondent’s pleader that the Munsif was 
wrong in not decreeing for the whole of re- 
spondents’ (plaintiffs’) claim, but the evi- 
dence for the plaintiffs shows that 4th de- 
fendant has been living in part of one of 
the houses for more than 12 years before 
the suit. The evidence of 2nd defendant 
(7th witness for plaintiff) and Exhibit V 
seem to prove that his possession was ad- 
verse and that his claim was not resisted. 
I think, therefore, that the objection fails and 
that the decree is correct. The appeal is dis- 
missed with costs. 

Mr. V. Venkata Chartar, for the Appellant. 

Mr. T. Subramania Atyar, for the Respond- 
ent. 

Judgment.—the lst plaintiff against 
whom the order ander section 435, Civil 
Procedure Code, was passed, was entitled tosue 
and this suit was in time under article 11 of 
Schedule TI of the Limitation Act of 1877. 
The appeal is dismissed with costs. 

The memorandum of objections raised 
the question whether the lower Court was 
right in holding that the suit was barred 
by limitation as regards the northern 
portion of house No.6. The plaintiff was 
mortgagee under the 1st and 2nd defendants. 
Subsequent to the mortgage, the 4th de- 
fendant was in possession adversely to the 
lst and 2nd defendants. That possession 
was not, however, adverse to the plaintiff 
until in 1904 he bought the property in 
execution of a decree [ Aimadur Mandal v. Ma- 
khan Lal Day (5)). 

We, therefore, allow the memorandum of 
objections with costs throughout. 

Appeat dismissed. 
Memorandum of objections allowed. 
(5) 33 C. 1015; 10 C. W. W. N. 904. 
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MADRAS HIGH COURT. 
Seconp Civit Appear No. 956 or 1910. 
October 6, 1910. 
Present:—Mr. Justice Krishnaswami 
Atyar. 
In re DADDAPANENI NARAYANAPPA— 
APPELLANT. 

Evidence Act (I of 1872), s. 32 (3)—Recital as to 
ownership—Recital in a document relating not to suit 
land but to neighbouring land. 

Where the question was as to who was the owner 
of a certain land: 

Held, that a recital in a document dealing with n 
neighbouring land that the land in question belonged 
to the plaintiff was not legal evidence. Nor was it 
admissible under section 82 (2) of the Evidenco Act. 

Niganda v. Bharmappa, 23 B. 63, not approved. 

Second appeal against the decree of the 
Court of Temporary Subordinate Jndge’s 
Court of Guntur, in Appeal Suit No 374 of 
1907, presented against the decree of the 
Court of the District Munsif of Bapatala, 
in Original Suit No. 247 of 1907. 

Jsudgment.—I do not think that I 
shall be justified in admitting this second 
appeal. The only ground urged before me 
is that the Subordinate Judge was wrong 
jn treating Exhibit A asirrelevant. 

Exhibit A is a document relating to a 
neighbouring property. The neighbouring 
owner gave the suit property as one of the 
boundaries of his land. It seems to me that 
such a statement made by a third person 
in respect of the suit property as the pro- 
perty of the plaintift is not legal evidence. 

Reference was made to the decision in 
Niganda v. Bharmappa (1). 

That case appears to support the appel- 
lant. Section 32 clause (3) of the Indian Evi- 
dence Act, 1 of 1872, is relied on as justify- 
ing -the admission of this evidence. But I 
fail to see how it is astatement against 
the interest of a person to say that his 
property is bounded on the north, south, east, 
or west by a certain other man’s property. 
But if the Subordinate Judge’s judgment 
had rested practically on the rejection of 
this evidence, I should have felt, out of 
deference to the learned Judges of the 
Bombay High Court, inclined to admit the 
appeal’so that the appellant might have 
an opportunity of a pronouncement by a 
bench of two Judges. But as I read the 
Subordinate Judge’s judgment, he resis his 
conclusion upon a large body of other evi- 
dence which the appellant cannot attack 

(1) 23 B. 63. 
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in second appeal. The decision of the Subor- 
dinate Judge, therefore, being supported 
by ample materials on record, even though 
I were wrong in my opinion as regards 
the admissibility of Exbibit H, I am justi- 
fied in dismissing this second appeal. 
I, therefore, order accordingly. 
Appeal dismissed. 





MADRAS HIGH COURT. 
Second Crvit APPEAL No. 844 or 1909 
September 19, 1910. 

Present :—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
PERIA PERUMAL MUTHIRIAN ANp 
CTHERS— APPELLANTS 
versus 
PICHAN alias KARUPAN MUTHIRIAN 


AND OTHERS— RESPONDENTS. 
Civil Procedure Code {Act XIV of 1882), s. 363 — 
Ejectment suit against several trespassers—Death of one 
of the defendants —Abatement of suit—Withdrawal of 


- suit with consent of surviving defendints—Subsequent 


snit against representatives of deceased defendant — 
Whether barred, 

In an action for ejectment against several tres- 
passers, the death of one of the defendants, whose 
legal representatives were not brought on record 
within the time allowed by law, does not cause the suit 
to abate against the surviving defendants. The right 
to suo survives against them so far as their interests 
aro concerned. 

Joy Gobind Saha v. Monmotho Nath Banerji, 33 C. 
580 and Upendra Kumar Chakravarti y. Sham Lal 
Mandal, 34 C. 1020, 11 C. W. N. 1100, 6 ©. L. J. 715, 
followed. i 

Raj Chunder Sen v. Ganga Das Seal, Ramgate Dhur 
Y. Raj Chunder Sen, 31 U. 437; 8 C. W. N. 442; 31 L A. 
71, distinguished. 

Where, after the death of one of the defendants, 
the suit was withdrawn with the consent of tho 
remaining defendants and the Court granted leave to 
plaintiff to bring a fresh suit: Held, thatthe leave was 
not nonest by reason of the 2nd defendant’s represen- 
tatives not having consented to the withdrawal but 
was operative till seb aside on 1eview or revision. 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal Suit 
No. 187 of 1908, presented against the decree 
of the Court of the District Munsif of Sri. 
rangam, in O. S. No, 421 of 1904, 

Jsudgment.—tThe second defendant 
in the first suit having died and his legal 
representatives not having been brought on 
the record within the time allowed by law, 
the first question is whether the suit which 
was due in ejectment abated only as against 
him or against the other defendants as well. 
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The language of section 368 of the Code of 
Civil Procedure of 1832, is no doubt general 
but that section has bsen the subject of 
many decisions and we think the view taken 
of itin Joy Gobind Saha v, Monmotho Nath 
Banerjee (1) and Upendara Kumar Ohakara- 
varti v. Sham Lai Mandal (2), is correct. No 
doubt in a case like the one in Raj Chunder 
Senv. Ganga Das Seal, Ramgate Dhur v. Raj 
Chunder Sen (3), here the szit was for tak- 
ing accounts and the winding up the affairs 
of a partnership, the right of action could 
not be said to survive against the remaining 
defendants partners alone, since the relief, in 
a suit of that nature, can only be granted 
when all the partners and their legal repre- 
sentatives are before the Court, A suit to 
recover possession of land from a number of 
trespassers sbands, however, on a different 
footing. The plaintiff could proceed against 
one or more of them as he chose. We are, 
therefore, of opinion thab the right to sue 
survived against the surviving defendants 
so far as their interests are concerned. 

Now so far as the present suit as against 
the representatives of. the 2nd defendant is 
concerned, the position is this. he first 
suit in which the 2nd defendant’s representa- 
tives were not brought on record was allowed 
to be withdrawn with leave to institute a 
fresh suit. The order purports to ba mids 
with the consent of the defendants, but as a 
fact, the 2ad defendant on the date of the 
order was deadand his legal reprasentatives 
had not been brought on the record and there 
could, therefore, be no consent on the part of 
his legal representatives. But that order 
granting leave to institute afresh suit was 
not called Za. question by review or by re- 
vision. TEP se estion then is, was the order 
of no effect in law or was it one which would 
be operative unless set aside. 

This matter is not fraa from s) ne difficalty 
but on the whole we are inclined to the 
view, that the respondents ought to have got 
the order sat aside, and, not having done sp, 
nə objection can be taken now to the suit on 
the ground that the order granting leave wis 
made on a misconception of facts or that the 
leave was inoperative. The Court has j juris- 
diction to grant lenve to institute a fresh 


suit whether the defendant consantel to it 
(1) 33 ©. 589. 
(2) 84 C. 1029; 11 ©. W. X. 1109; 6 ©. L. J. 715, 
(3) 31 0. 487; 8 ©. W, N. 442; 31 I. A. 71, 
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or nat, and apparently the Court thought that 
it was a proper case in which leave ought to 
be granted. 

Under these circaumstancas, we do not think 
that the leave can ba treated a3 nonest. 

The appeal is allowed and we reverse the 
decrees of both the Courts and remand the 
suit to the Court of first instance for dis- 
posal according to law. Costs will abide the 
result. 

Appeal allowed. 


MADRAS HIGH COURT. 
Civin Appran No. 165 or 1907, 
October 7, 1910. 
Preseut:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyavr. 
MUTHU NAICKHN—Appe.tant 
versus 
SRINIVASA AIYANGAR AND OTHERS— 
RESPONDENTS. 

Hindu Law—Alienition by widow not binding on 
reversioners— Validity of alienation during widowh ror 
—Re-murriage of widow, effect of, on alience’s rights -- 
Hindu Widows Re-marriage Act (XV of 1856), 2, 

Avu alienation bya Hinda widow, which is not for 
purposes binding on the reversina, is only g% l darins 
widowhood and to the extent of her limited interest 
as widow. The alienation ceases to bo binding on 
the reversioner on her re-m wriage, the widow's "life. 
interest also lapsing ou that event. 

Sresramulu v. Kristataat, 23 M. 149 abp. 155 
12 M. L. J. 197, Nitrye Milo Des. Seine Chandy t 
Chuckerbutty, 8 ©. D. J. 542 andl Renrtkrishur v. 
Tripura Bru Kupousve.n', 33 B.88;10 Bom. L. R. 
1029; L Ind. Cas. 6-47, referred to. 

Appeal against the decras of the District 
Court of Coimbatore, dited 5th day of March 
1907, in O. S. No. 27 of 1904. 


Judgment.—tThe plaintiff sues as the 
assignze of a morigugsa executed by the two 
widows, Bommakal and Chinnammal. Bom- 
makkal was the widow of one of two brothers 
who died first, and Chinnammal and Thim- 
mikkal, now deceased, were the widows of 
the other brother Palani who died in 1898, 
There were quvrrels and criminal procaedings 


. botween these widows and the mortgage sued 


on was executed in favour of the plaintiff's 
10th witness, the husbvad of Palani’s sister. 
The 4th defendant, who alleges he is in posses- 
sion of pwt of the morcgazel property by 
right of purchas; fromthe widows, contests 
the validity of tha mortgize. Bommnakkal, 
who hadno interest ia the mortgaged pro- 
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perties, acquired an one-third share in them 
by virtue of the compromise lixhibit V enter- 
ed into by the three widows. Thimmakal, 
who is dead, was no party to the mortgage. 
There are twelve items of consideration recit- 
ed in the mortgage deed. Items Nos. 2 and 3 
are given up, while Items Nos. 1 and 4 are 
admitted. As regards items Nos. 5, 6, 9,10 
and 11 of the consideration, we see no reason 
to dissent from the District Judge’s conclu- 
sion, that they were debts by the husband 
Palani or borrowed for his funeral expenses. 
Chinnamal, who is practically the only witness 
for the defendants on this matter, contradicts 
the recital in Exhibit A to which she was a 
party and her evidence cannot be accepted. 
The plaintiff has examined several witnesses 
to prove the payments made in accordance 
with Exhibit A and their evidence is sup- 
ported by the receipts J. S. and M. We 
accept this evidence and uphold the District 
Judgo’s finding. 

As regards items Nos. 7,8 and 12, the Dis- 
trict Judge has given a decree against Chin- 
nammal’s life-interest in the suit proper- 
ties. Mr. T. R. Ramachandra Aiyar 
strenuously argued before us that these items 
of consideration are also binding on the 
reversion. ‘The evidence with regard to them 
is of the plaintiff's 2ad, 6th and 10th wit- 
nesses. None of them knows for what purpose 
the last item 14 was borrowed. The evidence 
of the 6th witness has no necessary connec- 
tion with any of the suit items The evidence 
of the 2nd witness is vague and general. The 
10th witness’s evidence is not sufficiently 
specific. We cannot regard the purpose for 
which these items were borrowed as establish- 
ed. In tbis view, items Nos. 7,8 and 12 can 
only bind the widow’s estate of Chinnammal. 
But that came toan end, when she re married 
(see section 2 of Act XV of 1856). The aliena- 
tion was not good, as the District Judge has 
erroneously supposed during Chinnammal’s 
life-time but only during widowhood. See 
Sreeramalu v. Kristnamma (1) and Nitya 
Madho Das v. Srinath Chundra Ohuckerbutty 
(23. Itis unnecessary for us in this case to 
consider the question on which the decisions 
in sreeramalu v. Kristhamma (1) and Rama- 
krishna v. Tripura Bat (2) differ. The 
former of these cases distinctly recognizes 

(1) 26 M. 143 at p. 155; 12 M. L. J. 197. 


(2) 8 ©. T. J. 542. 
(3) 33 B. 88; 10 Bom. L, R. 1029; 1 Ind. Cas. 647. 
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the rule that a widow's alienation which is 
not for purposes binding on the reversion is 
only good during widowhood. lt follows that 
as Chinammal has re-married, her widows’ 
interest has ceased to exist, and no decree can 
be passed against the property as regards 
items Nos. 7, 8, 12 of the consideration. 

It remains still to deal with the claim of 
the respondent to proceed against Survey 
No. 352. We cannot accept the evidenca as 
to Palani’s oral instructions. Admittedly the 
widows themselves have no power to make a 
gift of str¢dhanam to the husband’s-sister. 
The item in question was clearly the property 
of the widows of Palani on his death. The 
plaintiff’s mortgage is anterior to the gift 
Exhibit I. Itis, therefore, good against Survey 
No 3852. His acceptance of Exhibits Il and 
IIT subsequently treating Exhibit Tas a gift 
of stridhanam cannot affect his right to 
proceed against No. 352 under the prior mort- 
gage. : 

The decree of the Court below will be 
modified by striking out the portion relating 
to items Nos. 7, 8 and 12, of the consideration 
as against the mortgaged property and by 
including Survey No. 852 among the proper- 
ties that may be proceeded against. As betb- 
ween the plaintiff and the 4th defendant each 
will bear his costs thronghout. 

Decree modified, 


ALLAHABAD HIGH COURT. 
Civin Reviston No. 73 of 1910. 
August 29, 1910. 
Present:—Mr. Justice Karamat Husain. 
Srimatti NAND RANJI—Derenpant— 
APPELLANT 
TETSUS 


SWASHWANESWAR MUKERJI-— 
PLAINTIFF—RESPON DENT, 


Provincial Small “Cause Courts Act (IX of 1837), 
Sch. II, cl. 81—Profits of immovable property, swit for, 
not cognizable by Small Cause Court— Jurisdiction. 

A suit for a definite sum of profits of immovable 
property is not cognizable by a Court of Small Canses 
although it involves no rendition of accounts. 

Rameshwar Singh v. Durga Das, 23 A. 437, Rup 
Singh v. Lachmi Kuar, 26 A. 321, followed. 

Kunj Bihari Singh v. Madho Chander, 23 ©. 88, 
Musammat Kishen Kuar v. Tulsa Singh, 85 P. R. 1902; 
84 P. L. R. 1902, Subba Ryo v. Sita Ram, 24 M. 118, 
Savarimuthu v. Aithurusu Rothar, 25 M. 108, Srinivasa 
Raghava v. Pichai Karan, 29 M. 184, Innasi Muthu Pillai 
y. Sarathia Pillai, 13 M. L. J. 136, Autone v. Mahadeva, 
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25 B. 87, Kesri Singh Beni Singh v. Narain Singh 
Mohabhai, 10 Bom. L. R. 733, referred to. 

Revision against the order of the Small 
Cause Court Judge of Allahabad, dated the 
80th of April, 1910. 

Mr. Haribans Sahat, for the Appellant. 

Mr. J. N. Choudhrt, Hon'ble Mr. Moti Lal 
Nehru, Dr. Satish Chandra Banerji and Mr. 
Harendra Krishna Mukerji, for the Respond- 
ent, 

Judgment.—the facts of the case 
are as-follows. The plaintiff brought a suit 
inthe Court of Small Causes, Allahabad, 
against Munshi Newal Kishore claiming a 
definite sum of Rs. 14-14 as arrears of rent 
of a house alleged to belong to the plaintiff. 
Musammat Nand Rani was also made a de- 
fendant on the ground that Munshi Newal 
Kishore declined to pay rent to the plaintiff 
and contended that he bad taken the house 
on rent from her on a certain arrangement 
as to its payment to her. “One of the reliefs 
sought by the-plaintiff was a decree against 
Nand Rani for rent that might have been 
paid to her. Nand Rani regarding the owner- 
ship of the house made a confused statement 
in the Court of Small Causes. She, however, 
did claim to be the vwnerof it. The Court’ 
below granted the plaintiff a decree against 
Nand Rani for the sum claimed with interest 
and costs and exempted Newal Kishore be- 
cause he had paid the rent to Nand Rani. 

Nand Rani applies in revision to this Court 
and the point taken is that the decree of the 
Court below was without Jurisdiction because 
tha claim being for the profits of immovable 
property belonging to the plaintiff, which 
had been wrongfully recovered by the defen- 
dant, was within the provisions of clause 31 
of Schedule II of Act 1X of 1887 and was 
not within the cognizance of a Court of Small 
Causes. In support of this contention, the 
case of Ramestwar Singh v. Durga Das (1) 
is cited. 

The answer of the learned Advocvte for the 
plaintiff is that clause 31 of Schedule TI of 
Act 1X of 1887 in terms ousts the jarisdic- 
tion of a Court of Small Causes in those suits 
for profits of land only in which the taking 
of accounts is essential, that the opening 
words of the clause “any other suits for 
accounts” apply to two classes of cases which 
follow and that suits for definite sums of 
profits of immovable property are not exclud- 


(1) 23 A, 487. 
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ed from the cognizance of a Court of Small 
Causes. He says that suits for profits of 
immovable property in which the taking of 
an account is necessary are not excluded 
because intricate questions of title may have 
to be tried, but because a Court of Small 
Causes has no machinery for taking accounts. 
In support of the proposition that a suit for 
profits of immovable property which in- 
volves no accounts is not excluded by 
clause 31 from the cognizance of a Court of 
Small Causes, he relies on the view taken 
by the majority of the Judges in the case of 
Kunj Behari Singh v. Madho Chander (2) and 
on the case of Musimmat Kishen Kuar v. 
Tulsa Singh (8). 

In the course of arguments, the following 
cases were also referred to:—Subba Rao v. 
Sita Ram Iyyar(4); Savarimuthu v. Aithurusu 
Rothar(5); Srinivasia Raghava v. Pichat Karan 
(6); Innasi Muthu Pülai v. Savathia Pillai (7); 
Autone v. Mahadeva (8); Kesri Singh Bem 
Singh v. Narain Singh Mohabhai (9). 

The learned Advocate for the plaintiff dis- 
tinguishes the case in Rameshwar Singh v. 
Durga Dass (1) on the ground that there 
is nothing in that ruling to show that 
the claim in that case did uot necessitate 
the taking of accounts and that, therefore, the 
case is no authority for the proposition that 
a suit for a definite sum of profits of immov- 
able property is not cognisable by a Court of 
Small Causes. 

The plaint, however, in that case, as appears 
from the paper-book (Miscellaneous No. 75 


_ of 1901), shows that a definite sum of Rs. 15 


being the rent of a piece of land was claimed, 
and yet a Bench of this Court held that the 
suit was within the provisions of the latter 
part of clause 31 of Schedule II of Act 1X of 
1&87, and was not within the cognizance of 
a Court of Small Causes. In Bhup Singh ~v. 
Lachman Kuunwas (10), alsoa decree for Rs.120 
on account of crops of Katik Sambat 1957 
and Baisakh 1958 was asked for and is was 
urged that the suit was nothing more than 
a suit for money had and received by the 
defendant for the use of the plaintiff and, 
therefore, it was within the cognizance of a 

(2) 23 0. 83. 

(3) 85 P. R. 1902; 84 P. L. R. 1902, 

(4) 24 M. 118. 

(5) 25 M. 108. (6) 29 M. 184. 

(7) 13 M. L. J. 186. (8) 25 B. 87. 

(9) 10 Bom. L. R. 733 at p. 735- 

(10) 26 A. 321. 
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Court of Small Causes. ‘This Court repelled 
the contention and observed “ we do not think 
that this contention is correct.” The suit 
was not one for money had and received, but 
was rather one to recover from the defen- 
dants rents of property which had under a 
special agreement been appropriated for the 
purpose of providing an annuity to the 
plaintiff. It was in a sense “a suit relating 
to maintenance” as also “a suit for the profits 


of immovable property belonging to plaintiff 


which had been wrongfully received by the 
defendant’ and so comes within the -excep- 
tions contained in the second Schedule of 
Act IX of 1887, clauses 31 and 33. The 
learned Judge of this Court was, therefore, 
right in overruling the preliminary objection. 
The above two cases of this Court are au- 
thority for the proposition that a suit fora 
definite sum of profits of immovable property 
is not cognizable by a Court of Small Causes 
although this point is not expressly laid 
down. These cases, irrespective of my own 
views, are binding on me. . 

I, therefore, hold that the Court below had 
no jurisdiction to entertain the suit. The 
result is that 1 set aside the’ decree of the 
‘Court below and direct that the plairt be 
returned for presentation to the proper 
Court. The applicant will be entitled to 
her costs in this Court. 

Revision allowed. 


(s. c. 13 O. C. 260.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
MISGELLANEOUS Civit APPRAT, No. 32 or 1910. 
July 12, 1910. 
Present:—Mr. Evans, O. J. C. and 
Mr. Lindsay, A. J. C.i 
MAHABIR PRASAD—DEFENDANT— 


APPELLANT 
versus 
RAM JIWAN LAL AND OTHERS— PLAINTIFFS 
— RESPONDENTS. : 


Oudh Laws Act (XVIII of 1876), s. 9—Pre-emption— 
Sale in favour of one of several persons equally entitled 
to pre-empt—Pre-emption of part of the property sold. 

Fhe last clause of section 9 of the Oudh Laws Act 
` is applicable not only where there are persons equally 
entitled to buy a property and the property has been 
sollto a stranger or to a person whose right to 
acquire it is inferior to that of the persons whoare 
equally entitled to pre-empt but is applicable also to 
cases where two or more persons are equally entitled 
to buy the property and oneor more of them has or 
have acquired it. 
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A person scoking pre-omption must sue to pre-empt 
all the property included in the conveyance of which 
he claims the benefit in respect of which his right of 
pre-emption exists, whether such right is a superior 
one giving him a preferential right of purchase or 
only an equal right to be exercised by the drawing 
of lots. : 

Where several properties were conveyed under the 
same sale-deed and the plaintiff brought a suit for 
pre-emption in respect only some of the properties in > 
which he hada preferential right of purchase but did 
not claim pre-emption of the properties in which ho 
had an equal right of purchase with the vendee: Held, 
that the suit must be dismissed. 

Wali-ul-Haqg Y. Mohammed Ghani-ul-Haqq, 3 O. ©. 
330, followed. 


Durga Prasad v. Munshi, 6 A. 423, referred 
to. 

Appeal against the order of the District 
Judge, Gonda, dated 21st March, 1910, 


reversing the order of the Munsif of Turab- 
ganj, dated 25th August, 1909. 
Babu Basudev Lal, for the Appellant. 
Babu Lachhman Das, for the Respondents. 
Judgment. 

Lindsay, A. J. C.—The facts of the case 
out of which this appeal has arisen are as 
follows: — 

By a sale-deed executed on the 28th 
February, 1908, one Darga Dube transferred 
to Mahabir Prasad for a sum of Rs, 595 
eight separate Zamindari shares, namely, 

(1) M. Kairidih, Mohal Jawahir Singh, 
8 pies. 

(2) M. Karnipur, 

(3) M. Karnipur, 
6 pies. - 

(4) M. Karnipur, Mohal Bhaggu Singh, 
8 pies. - 

(5) M. Karnipur, Mohal Har Ratan Singh, 
8 pies. i 

(6) M. Karnipur, 
8 pies. 

(7) M. Charauna, Mohal Court of Wards, 
& pies. 

(8) M. Debipur, 
annas 8 pies. 

The plaintiffs brought a suib to pre-empb 
shares (1) and (2) in this list alleging that 
the purchaser was a stranger so far as these 
shares were concerned. They also alleged 
(vide para. 3 of the plaint) that they had no 
right of pre-emption in respect of the other 
shares conveyed to Mahabir Prasad. 


Mohal Majahra, 8 pies. 
Mohal Angad Singh, 


Mohal Sital Singh, 


Mohal Hira Dube, 2 


Mahabir Prasad contested the suit on the 
ground that the plaintiffs could not enforce 
their right of pre-emption in respect only of 
a portion of the property sold. He asserted 
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that the plaintiffs had a right of pre-emption 
in respect of all the eight shares conveyed 
to him and he offered to let them have the 
entire property on payment of the price 
mentioned in the sale-deed, 

The Munsif dismissed the suit. From the 
adinission made before liim by the pleaders 
for the parties it appeared that the plaintiffs 
and the defendant-vendee had equal pre- 
emptive rights in certain of the shares other 
than those in suit, and he held that as the 
plaintiffs bad omitted to seek pre-emption 
of all the property comprised in the sale 
deed in respect of which they had a pre- 
emptive right their suit could not be main- 
tained. 

. According to the judgment of the lower 
appellate Court the shares in which the 
plaintiff and the defendant-purchaser have 
equal pre-emptive rights are Nos. (6) and 
(8) in the list. 

In appeal the District Judge reversed the 
decree of the Srst Court and remanded the 
suit for disposal on the merits. The learned 
Judge was of opinion that the omission of the 
plaintiffs to sue for pre-emption in respect 
of the shares in which their rights were not 
superior but only equal to that of the pur- 
chaser was not fatal to their claim to pre- 
empt the shares in respect of which their 
right was superior to thatof Mahabir Prasad. 

In the course of his judgment the learned 
District Judge says :— 

“It has undoubtedly been held in cases 
in which the plaintiff and the vendee were 
found to be equally entitled to pre-empt the 
property that the question as to who is 
entitled to the property should be decided by 
‘drawing lots.” 

“Tt does not, however, seem to me that 
the Jaw contemplates the possibility of a 
plaintiff coming into Court and filing a 
plaint saying what practically amounts to 
this. — A the vendee has the same right of 
pre emption which I have. I have paid the 
Court fee on this suit so that the question 
whether A is to keep the property or I may 
have it may be decided by the arbitrament 
of chance.’ To encourage litigation of this 
type would be to encourage gambling pure 
and simple. I take the intention of section 
9 of the Oudh Laws Act to be to utiliza the 
operation of chance when two or more 
persons equally entitled to pre-empt are 
desirous of exercising the right of pre-emp- 
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tion against a stranger as a means of deter- 
mining which of those persons can exere's3 
the right.” 

The view of the law here taken by the 
learned District Judge is opposed to that 
which is expressed in the judgment of a 
Bench of this Court in the case of Thalé-nl- 


Haag v. Mohammad Ghant-ul-Flagq (1). 


In that case it is clearly laid down that 
the last clause of section 9 of the Oudh 
Laws Act is applicable not only where 
there are persons equally entitled to buy a 
property and this property has been sold t> 
astranger, or to a person whose right to 
acquire it is inferior to that of the persons 
who are cqually entitled to pre-empt, but is 
applicable also to the case where two or more 
persons are equally entitled to bny the pro- 
perty and one or more of them has or have 
acquired it. 

The learned Judge is, therefore, in error 
in thinking that the case provided for by the 
last clause of section 9 arises only where 
there has been a sale to an outsider. If this 
view of the law were adopted the result 
would be that the right of one of two 
persons whose claims to pre-empt were 
equally strong could be defeated by the other 
taking a conveyance of the property behind 
the back of the first. The law undoubtedly 
does contemplate that in a case of this kind 
where there has been a transfer to one of 
two persons equally entitled to pre-empt the 
other shall be entitled to come to the Court 
and to demand that the question of his right 
to acquire the property shall be decided by 
the drawing of lots. 

It is settled law that a person seeking 
pre-emption must sus to pre-empt all the 
property included in the conveyance of which 
he claims the benefit in respect, of which his 
right of pre-emption exists. As explained by 
Mahmood, J., in Durga Prasad v. Munse 
(2) “the reason of this rule is that the 
very nature of the pre-emptive right means 
that the pre-emptor can substitute himself 
in the place of the purchaser only by taking 
all the benefits as well as all the disadvan- 
tages of the sale in respect of which he 
chooses to pre-empt—an illustration of the 
maxim of law that he who takes the benefit 
ought also to bear the burden,” 

In the case now before us it is admitted 


(1) 3 O. C.-330. 
(2)6 A. 423, 
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that the plaintiffs have a right of pre-emp- 
tion in respect of two of the shares sold to 
the first defendant. This defendant, it is 
true, has an equal right of pre-emption as 
regards the same two shares, a fact which 
involves the consequence that the plaintiffs’ 
right can only be exercised in a particular 
way, namely, by the drawing of lots. But 
the plaintiffs’ right exists notwithstanding, 
and this being so they were bound to assert 
it in its entirety and as they failed to do so 
their suit was liable to be dismissed. 

In my opinion, the judgment of the Court 
of first instance is correct and the order 
passed by the lower appellate Court is wrong 
and should be set aside. 

I would allow the appeal, set aside the 
order of the District Judge and restore the 
decree of the Munsif. 

Evans, 0, J. C.—I concur. 

By tue Court.—The order of the Court 
is that the appeal is allowed, the order of the 
District Judge is set aside and the decree of 
the Munsif is restored. The defeudant-appel- 
lant will get his costs in this, and in the 
lower appellate Conrt. 

Anpeal allowed. 


[(s. c. 6 N. L. R. 114.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revision No. 120 or 1910. 
April 29, 1910. 
Present:—Mr. Stanyon, A. J. Œ, 
NARAYAN—Appricant 
versus 
EMPEROR. 

Berar Municipal Law of 1886 ss. 146, 151— 
Municipal member interested in contract with the 
Municipal Committee—Offence under s. 168 of the 
Indian Penal Code. 

A member of a Municipal Committee in Berar, who 
* .becomes directly or indirectly interested in a contract 
with the Committee, in violation of section 146 of the 


Berar Municipal Law, commits an offence not punish- > 


able under the Municipal Law, but punishable under 
section 168 of the Indian Penal Code, and section 151 
of the Municipal Law has no applicution to his case. 


Section 151 applies only to what are generally 
known as Municipal offences, thatis to say, offences 
against the powers, rules and bye-laws of a Municipal 
Committee, in respect of which the Committee is 
given a discretion to complain or notto complain, and 
the Criminal Courts are restrained from taking 
cognizance unless and until the Committee has com- 
plained, 
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Petition for revision against the order of 
the Sub-Divisional Magistrate, Amraosti, 
dated the 4th April 1910. 

Mr. M. R. Dizit, for the Applicant. 

Judgment.—the applicant, Narayan 
Krishna Godbole, is a Berar pleader; who 
also carries on a money-lending business. 
In March 1903, he was elected to be a mem- 
ber of the Amraoti Town Municipal Com- 
mittee, and onthe 2nd June 1903 “was made 
Vice-Chairman of that Committee. By an 
order made under section 197 of the Code . 
of Criminal Procedure, 1898—the date of 
which order is not apparenton the record— 
the Local Government sanctioned the 
prosecution of the applicant under section 
168 of the Indian Penal Code, on the accusa- 
tion that he had, as a Municipal member, 
become directly or indirectly interested in 
contracts made with the said Committee, in 
violation of the prohibition contained in 
section 146 (1) of the Berar Municipal Law. 
That sub-section is in these terms: — , 

“If any member, officer or servant of a 
committee is, otherwise than with 
ihe permission in writing of the 
Commissioner, directly or indirectly 
jnterested in any contract made with 
the committee, he shall be deemed 
to have committed an offence under 
section 168 of the Indian Penal 
Code. ” 


In pursuance of ihe above sanction a 
complaint was filed, on the 23rd February 
1910, by the Amraoti City- Inspector of 
Police, in the Court of Mr. Sorabji Sbapurji, 
a Magistrate of the first class, wherein the 
allegations of the prosecution were set out, 
and the trial and punishment of the applicant 
under section 168 of the Indian Penal Code 
were claimed. On the 4th April 1910, the 
applicant filed before the Magistrate a written 
objection tothe further progress of the trial, 
upon the grounds, (a) that there was no legal 
and proper sanction for the prosecution from 
the Local Government, and (b) that no such 
complaint, as required by section 151 of the 
Berar Municipal Law, had been made. On 
these grounds the Magistrate’s jurisdiction 
was questioned. The Magistrate summarily 
dismissed this objection, stating that a com- 
plaint under section 151 aforesaid was not 
necessary, and that the sanction of the Local 
Government was in proper form, Orders of 
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this kind, ursupported by any reasons, satisfy 
no body except those who favour an autocratic 
and arbitrary procedura; and no judicial 
decision which does not display careful 
consideration of a doubtful point can ever 
command public confidence. It is not surpris- 
ing that the applicant has moved this Court 
togive his objections that consideration 
which the Magistrate's order seems to have 
refused. No word was, however, said before 
me to sustain the objection that the sanc- 
tion given by the Local Governm ent, regarded 
asa sanction under section 197 of the Code 
of Criminal Procedure, 1898, is in any way 
defective. It is also manifest that such 
sanction is quite correct in form. Indeed, the 
‘application for revision now before me does 
not repeat the first of the objections made 
before the Magistrate. The whole case in 
revision rests upon an interpretation of sec. 
tions 146 and 151 of the Berar Municipal 
Law. Section 146 (1) has already been 
quoted. Section 151 is in these terms:— 

“A Court shall not take cognizance of 
an offence punishable under this 
law, or the rules made under this 
law, except on the complaint of the 
committee or of some person autho- 
rized by the committee in this be- 
half.” 

Shortly pat, the argument for the applicant 
isthat the offence, allegedly committed by 
applicant, is an offence against Municipal 
Law, and not against the Indian Penal Code; 
inother words, that the offence is one 
punishable under section 143 of the Berar 
Municipal Law, ‘and that section 168 of the 
Indian Penal Code isonly used as a con- 
venient method of stating the amount and 
form of punishment. It is then contended 
that no Court can take cognizance of an 
offence under section 146 aforesaid, except 
by way of section 151 of the Berar Municipal 
Law. 

I have carefully considered all that has been 
said in support of the applicant’s case, and 
upon the same point in another case, 
Criminal Revision No. 114 of 1910, which 
was also argued before me to-day. JI am of 
opinion that the contention, that section151 of 
the Berar Municipal Law stands in the way 
of this trial, though plausible, is unsound, and 
I hold that, if the facts alleged are true, ap- 
plicant has committed an offence under sec- 
tion 168 of the Indian Penal Code. Iam 
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very clear that section 151 aforesaid applies 
only to what are generally known an Munici- 
pal offences; that is to say. offences against 
the powers, rules, and bye-laws of a Munici- 
pal Committee; in respect of which the Com- 
mittee is given a discretion to complain or 
not to complain, and the Criminal Courts 
are restrained from taking cognizance unless 
and until the Committee hag complained. 


-This interpretation finds clear support from 


the language of section 152 of the same Law. 
Section 168 of the Indian Penal Code pro- 
vides as follows:— 

“Whoever, being a public servant, and 
being legally bound, as such public 
servant, not. to engage in trade, 
engages in trade, shall be punished 
with simple imprisonment for a term 
which may extend to one year, or 
with fine, or with both.” 

The Indian Penal Code contains—probably 
with deliberate object—no definition of the 
very general, word ‘trade’, and no explana- 
tion of the equally wide term “ engages in 
trade”. Therefore. section 168 thereof has 
been made the radix for a number of special 
enactments going to control the conduct of 
public servants “in the matter of varied 
descriptions of trafic and money dealings, 
Section 146 of the Berar Municipal Law is 
only oneof a host of such enactments, and 
follows them in bringing a particular form 
of dealing, forbidden by it, within the defini- 
tion of the word" trade’ as used in section 
168 of the Indian Penal Code. It is merely 
a referring section—a sort of conduit pipe 
that leads to the main section which sets out 
the elements of, and provides the punishment 
for, a particular offence. Section 168 requires 
three elements only to constitute the offence 
with which it deals, namely, 

(i) that the offenderis a public servant; 
(ii) that, as such, he is legally 
bound not to engage in trade; and 

(iti) that he has engaged in trade so 
forbidden. 


Ib will beseen that the sectionis in a way 
incomplete without the assistance of soine 
other enactment or rule of law which imposes 
the legal prohibition required ag the 
second of the above elements: and the 
enactment containing the prohibition natur- 
ally and necessarily defines the aren which 
ig, covered by it, both as to the class of 
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public servants to whom it applies, and 
thé nature of the dealings in which those 
rcrvan{s are prevented from engaging. In 
the majority of cases, the Municipal Law, 
so to speak, hands over to the Indian 
Penal Ccde an offender who engages inany 
commercial dealing prohibited by it. But 
ihere -are cases where tke penalty for 
such an offence is provided by the spe- 
cial Act itself, e. g., Madras Municipal Act, 
I of 1884, section 29; the Bengal Municipal 
Act, IT] of 1884, section 57; and the 
Burma Municipal Act, III of 1898, section 
40. There are also’ cases where no penalty 
attaches, as in City of Bombay Muni- 
cipal Act, III of 1888, sections 60 and $7. 
Where, however, such words are used as we 
find in section 146 of the Berar Municipal 
Law, 1886, it seems clear that the inten- 
tion of the law is that the offender 
should be punished under section 168 of 
the Indian Penal Code. Therefore, the 
offence charged against the applicant is 
not one punishable under the Municipal 
Law, but one punishable under that Code, 
and section 151 of such law has no appli- 
cation. This application for revision is 
accordingly dismissed. Thé record will at 
once be returned. 
Petition dismissed, 


(s.c. 6 N. L. R. 117.) 
NAGPUR JUDICIAL COMMISSIONER’ S 
; COURT. 
Secono Civit APPEAL No. 621 or 1909. 
March 4, 1910. 
Present:—Mr. Stanyon, A.J. O. 
RAM CHANDRA—Derexpast— 
APPELLANT 
: versus 
CHINDHOO— PLAINTIFF— RESFONLENT. 
Central Provinces Land Revenue Act (XVIII of 1881), 
s. 79--Zamindari Wajib-ul-arz—Village Wajib-ul-arz 
— Omissions, effect of— Cultivation begar—Tillage cess 
—Suit to enforce—Small Cause Suit. 


The Local Government of the Central Provinces, in 
carrying out a re-settlement of the Kamtha Zamindari 
of the Bhandara District in or about the year 1898, 
caused to be prepared a Wajib-ul-arvz for the whole 
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estate, called the Zamindari Wajib-ul-arz. A village 
Wajib-ul-arz was also preparcd for the village of Kudwa 
in the said Zamindari. Tho Zamindari Wajib-ul-arz 
recognized the existence of begar. There was no 
mention of it, however, in the village Wajib-ul-arz: 

Held, (1) that the Zamindari Wajib-ul-arz was a 
clear record made under the provisions of section 79 
of the Central Provinces Land Revenue Act, and the 
entries therein concerning begar comprised a deter- 
mination and record by the Settlement Officer of cer- 
tain cesses leviable throughout the Zamindari. Tho 
village Wajib-ul-arz was merely supplementary to the 
Zamindart Wajib-ul-arz, and not a substitution there- 
for. The former may have repeated matters in the 
latter, but its omission to do so in any case would not 
affect the application of the latter in any degrec. 

Every cess which is paid, delivered or rendered, 
in money, hind, or service, by a tenant on account of 
the use or occupation of land let to him, is a part 
of tho rent which the Central Provinces Tenancy Act 
specifically charges on his holding. Such a cess is 
the cultivation Legar rendered by a tenant as such. 
Hence the suits, in which that kind of begar forms 
partof the claim, are not of a nature cogniz- 
able by the Court of Small Causes. 


Second Appeal from the .appellate decree 
of the District ` Judge, Bhandara, dated 
the 19th July 1909, modifying the decree of 
the Munsif, Tirora, dated the 16th January 
1909, 


Mr.. G. P. Dick, for the Appellant. 
- Rao Bahadur V. Ji. Pandit, for the Re- 
spondent. 


Judgment,—lIt is necessary to set 
out the facts of this case in detail. The 
plaintiff is the inferior proprietor cf the 
village of Kudwa in the Kamtha zemindari 
of the Bhandara District. On the 22nd and 
24th August 1908, the plaintiff filed 19 suits 
in the Cours of the Munsif of Tirora against 
different tenants of Kudwa, claiming that he 
was entitled to claim gratuitous assistance 
from each tenant in his village in the cultiva- 
tion of his land for each crop, and in the 
annual thatching of his house, and was fur- 
ther entitled to receive frem each such tenants 
two cart-loads of fuel every year. The 
assistance in cultivating was stated to be the 
use of one plough and two bullocks, with the 
services of one man, for two days during the 
kharif, and two days during the rabi sowings. 
The assistance in thatching was represented 
by the services of one man per house in the | 
village. The plaintiff alleged that these 
services were not rendered during the Fasli 
years 1315, 1316, and 1817, and he claimed 
that the Court should either compel their 
rendition during the Fasli year 1318, or | 
give him compensation for the same in money. 
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The money value of the demand was thus 


computed: — 
IRs. a. p. 
(a) One plough for four days 
in each of tbe three 
years at Re. 1 per plough 
.  perday. .. 12-0 0 
(b) Two-cart loads of fuel 


per yearat Re. 1 per load 
for three years . 6 0 0 
Labour of one man for 
thatching each year at 4 
annas per job 


(c) 
012 0 


Total 

The defendants in all the cases denied the 
claim and their responsibility for the services 
and fuel, but the Munsif held that they were 
liableand decreed the sum of Rs. 9-9-0 in every 
case. The defendants all filed appeals in the 
Court of the District Judgeof Bhandars, which 
also, after the reference to the Munsif for 
findings on certain issues, decided on the main 
point against the tenants, namely that under 
a prevailing custom, recognized in the 
zemindart Wajib-ul-arz, the tenants were 
bound to assist their landlord in his cultiva- 
tion. He, however, found no such authority 
for the levy of the demand for cart-loads 
of fuel, and he disallowed the claim 
therefor. In the result a decree in favour 
of the plaintifffor Rs 6-9-0 and proportionate 
costs was passed in each case. Thereupon 
the defendants came up in second appeal to 


this Court, and their appeals have been 
heard together. This judgment will 
govern the disposal of all the said 19 cases. 


The services and fuel which the plaintiff 
claims are known by the name of begar. It 
appears that the Local Government, in carry- 
ing out a re-settlement of the Kamtha 
zemindari in or about the year 1898, caused 
to be prepared a Wayjib-ul-arz for the whole 
estate, called the “zamindari Wajib-ul-arz’. 
Besides this paper, Wajzb-ul-arzesseem to have 
been specially prepared for each one, or at 
-least some, of the villages in the zamindari. 
At any rate such a paper, called the “village 
Wajib-ul-arz”’ was prepared for the village of 
Kudwa with which we are now concerned. The 
zamindart Wajtb-ul-arz recognizes theexistence 
of begar in its 7th clause in terms which 

may be translated thus:— -~ 
- It is customary for the zemindar to take, 
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in each village held in direct 
management, from each tenant 
for the cultivation of his home-farm 
in that village, begar of one man 
with one plough and bullocks for 
two days for the kharif crops, and 
for two days for the rabi crops, and 
. to take begar of one man from each 
house in the village for gharchaon?, 
or thatching his houses, in that 
village. Similarly inferior pro- 
prietors and lessees may also 
take such begar in their villages. 

Each such village shall supply once in 
each year at any place appointed by 
the zamindar within ten miles of 
the village, grass, fuel, and bamboos 
as detailed below:— 

(Here follow the names and fuel 
details in vespect of 28 villages 
apparently under the direch 
management of the zamindar, to 
which the clause seems confined. 
At any rate the village of Kudwa 
does not appear in this list. The 
begar record then concludes thus:—) 

If it appears that the zemdndar is acting 
oppressively in the exaction of begar, 
the Duputy Commissioner may 
suspend for a term, and, if the 
offence is subsequently repeated, 
may altogether abolish the liability 
for their services in any specified 
village or villages. 


The village. Waitb-ul-arz is entirely silent 
on the matter of begar, and this silence has 
boen made the bed-rock of the defence. 
Both the lower Courts have concurred in the 
view that the zamindari Wajib-ul-arz gives 
the plaintiff the right to claim begar, and 
the lower appellate Court drew the some- 
what reckless inference that begar finds no 
place in the village Wajib-ul-arz owing to 
inadvertence. The Courts below and parties 
have regarded the suit as one governed by 
the three years’ rule of limitation, and in his 
plaints the plaintiff has declared his cause of 
action in respect of the services for ploughing 
and thatching to havearisen in respect of the 
three years as follows :— 

(1) On the 31st August 1905 and 29th Ocio- 
ber 1905 for the begar of Fasli 1315. 


(2) On the 21st August 1906and 18th Octo- 
ber 1906 for the begar vf Kusli L516. 
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(3) On the 8th September 1907 and Sth Octo- 
ber 1907 for the begar of Fasli 1317. 

The money value of such services is no 
longer in dispute, the finding of the lower 
appellate Court having been accepted: nor 
does plaintiff question the dismissal of his 
claim for fuel. The Courts seem to have 
taken it for granted that the cultivation and 
thatching services, left unperformed, became 
commuted into money andcould be sued for 
as a debt. It is the case thal in some Wajib- 
ul-arzes inthese provinces, when begar has 
been sanctioned, an option has been 
given to the tenant to pay a specified 
some of money in lien of rendering the 
services; but no such provision exists in the 
Wajrb-ul-arz on which the plaintiff relies. 

The first point taken before me by the 
learned counsel for the plaintiff-respondent 
is that no, second appeal lies because the 
claim is fora’ sum of money below Bs. 500 
in each case, and 
by the Court of Small Causes, I am very 
clearly of opinion that this contention is 
unsound. Section 76 of the Central Pro- 
vinces Land Revenue Act, 1881, provides 
that the Settlement Officer shall determine 
and record the village cesses, and the persons 
by and from whom, and the rates at which, 
they are leviable; and such cesses shall, if 
sanctioned by the Chief Commissioner, be 
leviable accordingly. Section 4(3) of the same 
enactment defines ‘village cess,” as ‘any cess 
which a person, resident or holding lands in 
a village, pays or renders to the pro- 
prietors, as such, of the village, [orto their 

transferees or assignees, as such, or to the 
` patel] and includes service rendered or 
‘things furnished as well as money paid’. It 
is obvious that begar which has been ‘deter- 
mined and recorded’ by a Settlement Off- 
cér, and sanctioned by tbe Chief Commis- 
sioner, becomes leviable asa village cess. 
I am clear that a claim for such acess, 
when disputed, raises a question of title in 
land where it is imposed asun incident of 
land tenure. In Churaman v. Balli (1), a 
Bench of three Judges held that a disputcd 
claim for malikana—an annuity made pay- 
able as a condition of avéndee’s tenure of 
land by virtue of a contract between vendor 
and vendee—directly involyed a question 
of, title to immovable properly, and was 
not of a naturé cognizable by ihe Small 
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Cause Court. In the course of his judg- 
ment, in which both the other Judges con- 
curred, Edge, ©. J., said: — 

“We do not question the correctness 
of those decisions in which it has 
been held that in those cases in 
which the suit is otherwise within ` 
the jurisdiction of a Small Cause 
Court, that jurisdiction is nob oust- 
ed because it may become necessary 
incidentally to decide a question 
of title. In this case it appears to 
us that the question of title to 
immovable property was directly 
involved. The respondent’s case 
was and is that he held the lands 
free ofany charge. The appellant’s 
case was and is that the respondent 
held the lands subject to the charge 
of Rs. 25 annual payment. We 
are aware that it has been decided 
that a suit to recover the principal 
money and interest secured by a 
hypothecation-bond on immovable 
property can be maintained in a 
Small Cause Court. In such cases, 
unless otherwise’ provided by the 
hypothecation-bond, the mortgagee 
would be entitled to his personal 
remedy against his debtor for the 
debt, or on the debtor’s promise to 
pay, of which the bond wouid prob- 
ably be evidence. Here there is no 
purely’ personal contract on the 
part of Balli to make the annual 
payments: his liability arises out 
of the fact that he is the person 
who is in possession of the pro- 
perty charged with the payments. 
He cannot take the benefit to he 
derived from the profits of the land 
without taking up at the same time 
on himself the liability to make 
the payments charged on the 
land.” 

These remarks are very pertinent to the 
present case. The begar claimed by the plain- 
tiff is against each tenant, as such, in respect 
ofthe plough and labour for cultivation, and 
against the occuparts, as such, of houses 
standing on plaintiff’s land, in respect of 
the assistance, in thatching. Sever such 
tenants from their holdings and such occu- 
pants from their residences, and their liability 
There aro, of 
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course cesses which are outside the definition of 
rent’ in the Central Provinces Land Revenue 
and Tenancy Acts, e.g, the gharchaoni begar 
in the present case. ‘But every cess which is 
paid, delivered, or rendered, in money, kind, 
or service, by a tenant on account of the use 
or occupation of land let to him, is certainly a 
part of the rent which the Tenancy Act speci- 
fically charges on his holding. Such a cess 
is the cultivation begar which is rendered by 
a tenant, as such. That kind of begaris 
part of the claim in the present suit, and, 
therefore, the suits are not of anature cogniz- 
able by the Court of Small Causes, and the 
aforesaid second appeals have been properly 
admitted. 

Turning to the cases on their merits, as I 
“have already said, the bed-rock of the appel- 
lants’ cases is the absence of all mention of 
begar in the village Wajeb-al-arz. The lower 
appellate Court has inferred this to be due 
to an inadvertent omission. There is no justi- 
fication for such an inference. Humanly 
speaking, in records so preparedas were the 
zamindart and village Wojib-ul-arz connected 
with the present litigation, it is impossible 
that any such error should have been. made 
and perpetuated. “Ihave no doubt that the 
omission of all mention of begar in the 
“village Wajib-ul-arz was deliberate and in- 
tentional, and if the parties had taken the 
trouble to file copies of the correspond- 
ence connected with the preparation of 
this paper, that fact would probably have 
been brought to light. The circumstance 
is easily explicable. There is no such 
contradiction between the two Waj7b-ul-arzes 
as the lower appellate Court seems to have 
supposed, ard as the appellants contend. The 
village Wajib-ul-arz was merely supplemen- 
tary to the zamindari IVajib ul-arz, and not 
a substitution therefor. The latter dealt 
with matters general throughout the 
zamindart; the former was supplemented 
to ib as a record of matters particular to 
the village to which it appertained. The 
village Wajib-ul-arz may have repeated 
matters in the zamindari Wajtb-ul-arz, but its 
omission to do so in any case would not affect 
the application of the zamindart Wajtb-ul-arz 
in any degree. The zamindare Wajib-ul-arz 
is a clear record made under the provisions 
of section 79 of the Land Revenue Act, 
and the entries therein concerning begar 
comprise a determination and record by the 
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Settlement Officer of certain cesses leviable 
throughout the zamindari. These cesses hav- 
ing been, generally sanctioned throughout the 
zamindari, not only in villages under direct, 
but also in villages under delegated manage- 
ment, it would be absurd to credit- the same 
authority with having omitted mention of 
them in the village Wajrb-ul-arz with the ob- 
ject of cancelling its own general recognition 
and sanction of andto them. The appellants 
have been in pursuit of a phantom if 
they considered that such omission would be 
held to justify them in refusing to render 
the begar. 

For these reasons, this appeal is dismissed, 
and itis ordered that each party do bear his 
own costs as incurred in all three Courts. 1 
allow Rs. 10 as pleader’s fees in this Court. 

Ap eal dismissed. 


(s. ¢. 6 N. L. R. 123.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civiu APPEAL No. 90 or 1909. 
March 1, 1910. 

Present: —Mr. Stanyon, A. J. C. 
KARAN SINGH— DEFENDANT — 
APPELLANT 
versus 
KANHAI LAL—PLAINTIFF—RESPONDENT, 
Evidence Act.(I of 1872), s. 92—Decree of a Civil 
Court—Subsequent oral agreement to rescind or 

modify it not admissible. 

Under no circumstances is evidence admissible to 
prove the existence of a distinct subsequent oral 
agreement to rescind or modify the decree of a Civil 
Court. 

First Appeal from the decree of the Dis- 
trict Judge, Hoshangabad, dated the 4th 
August 1909. 

Mr. Atma Ram Bhagwant, for the Appel- 
lant. ` 

Mr. J. Mitéra, for the Respondent. 

Judgment.—tThe facts material tothe 
decision of this appeal may be briefly stated. 
The respondents obtained against the appel- 
lant a decree under the Transfer of Property 
Act, 1882, for over Rs. 21,000. That decree 
was made absolute some time ago, and was in 
process of being executed, when the appellant 
filed the application giving rise to the proceed- 
ings now before me. This application asserted 
that an oral agreement had been made be- 
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tween the parties in suparsession of the de- 
cree, and concluded with a prayer that the 
decree should be rescinded. It was not pre- 
tended that any sanction of the Court was 
obtained to the alleged compromise on behalf 
of one pf the decree-holders who is a minor. 
Jn response to notices issued to them, the 
dcecree-holders appeared and denied that any 
compromise had taken place. The lower 
Court admitted oral evidence in proof of such 
compromise asthe applicant alleged, and 
holding it to be unworthy of credit, dismiss- 
ed the application. Hence this appeal by the 
applicant. 

At the hearing T raised the question of the 
admissibility of evidence in proof of the al- 
leged oral agreement in rescission of a sale 
decree, and as it was a question of pure law 
ib was argued without adjournment, on ad- 
journment being applied for. I am of 
opinion that this appeal must fail, because 

(a) the alleged oral agreement cannot 
legally be proved; ard 

(b) if proof thereof ba permissible, the 
proof adduced is quite unworthy of 
credit and has been rightly dis- 
believed. ` 

The first point -is so obvious that I am 
surprised that it should not have occurred 
to the lower Court and the legal advisers of 
the parties. The contents of a sale decree 
under the Transfer of Property Ach, 1882, 
wre clearly matter required by law to bə 
reduced to the form of a document. There- 
fore, the terms of such a decree can only be 
proved, if disputed, under the provisions of 
section 91 of the Indian Evidence Act, 1872. 
Section 92 of the same Act also applies to 
such adecree. This section, of course, applies 
as much to a written contract, grant or other 
disposition of property, and matter required 


by law to be in writing where the same has, 


been admitted as where, not being admitted, 
it has been necessary to prove ib according to 
section 91 aforesaid. In the present proceed- 
ings the sale decree aforesaid stood both 
admitted and proved. That being so, section 
92 excluded all evidence of any oral agree- 
mentor statement as between the parties to 
the decree or their representatives in inter- 
est for the purpose of contradicting, varying, 
adding to, or subtracting from its terms, 
except such evidence as could be got in under 
one of the six provisos to the section. In the 
present case appellaut seeks to prove the ex- 


INDIAN CASES 


11910 


istence of a distinct subsequent oral agree- 
ment to rescind the sale decree aforesaid- 
Unless such proof can be admitted under A 
proviso 4, it is: clearly forbidden. This 
proviso allows proof of distinct subsequent 
oral agreements to rescind or modify con- 
tracts, grants or other dispositions of pro- 
perty, but nothing else. Matter, required 
by the law to bein writing, which is not 
a contract, grant, or other disposition of pro- 
perty, is not within the purview of the proviso. 
If a decree, required by law to be in writing, 
is neither a contract nora grant or other dis- 
position of property, then the proviso cannot 
let in evidence ofa distinct subsequent agree- 
ment to rescind or modify it. If, on the 
other hand, asale decree under the Transfer 
of Property Act, 1882, is a document embody- 
ing the terms of a disposition of property, 
then by virtue of the exception contained in 
the proviso itself, in respect of dispositions of 
property by law required to be in writing, evi- 
dence of a subsequent oral agreement to 
rescind or modify it is equally excluded. The 
law is thus clear that under no circumstances 
is evidence admissible to prove the existence 
of a distinct subsequent oral agreement to 
rescind or modify the decree of a Civil Court, 
and the oral evidence in the present case was 
admitted in violation of section 92 aforesaid. 

On the merits of the case it is sufficient 
to gay that the appellant was given every 
reasonable opportunity for producing evidence, 
and that the evidence he has produced is 
worthless. I have read that evidence for 
myself, and I concur in the criticisms of the 
lower Court in respect of it. Itisan insult to 
common sense to invite credence in the story 
put forward. It is impossible to believe that, 
had there been any compromise of such a 
decree, no writing should have been mado in 
memorandum thereof. The whole fabric of 
appellant’s case isa concoction to obstruct 
and delay the sale of his estate in satisfaction 
of the decree. The absence of appellant 
himself from the witness box is of fatal 
significance. 

For these reasons the appeal fails and is 
dismissed with costs. I allow two sovereigns 
as pleader’s' fees. = 

Appeal Wsmissed. 


Vol. Vill] 
GOKULDASS V. PERMANAND, 
(s. c. 6 N. L. R. 125). 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

SECOND Civit APrEaL No. 543 or 1908. 
February 16, 1909. 
Present:—Mr. Skinner, A. J. C. 
GOKULDASS-—Poarytise— APPELLANT 
versus 
PARMANAND—Derenpaxt— 


- RESPONDENT, 
Promissory-note—Insufficiently stampeđ —Inadmis- 
sible in evidence—Original cause of acstion—Suit may be 
brought even when pronissory-note taken in the same 
transaction. 


- A plaintiff may fall back on his cause of action for - 


money lent, though he has, at the time of the Joan, 
accepted an insufficiently stamped promissory-note 
for the amount of the loan, and his suit brought on 
the said note has failed by reason of defect in the 
stamp. 


Second Appeal from the appellate decree, 
of the Divisional Jndge, Jubbulpore Divi- 
sion, dated the 4th May 1909, confirming 
the decree of the District Judge, Mandla, dated 
the 9th December 1907, 

Sir Bipin Krishna Bose, for the Appellant. 

sudgment.—the . plaintiffs,-appel- 
lants, sued on a plaint, which alleged that 
they had lent the defendant Rs. 500 on the 
2ad May 1907 on his promise to re-pay it on 
the 2nd June 1907. In accordance with this 
promise the defendant gave them a hundi for 
Rs. 50) payable in 381 days on a 5 annas 
stamp, though a 6 annas stamp was required, 
The defendant failed to honour the hundi, and 
a suit brought on it failed by reason of the 
defect in the stamp. The plaintiffs accord- 
ingly sued for their money and interest, and 
also for the costs of the abortive suit. 

The defendant did not deny the loan, but 
disputed the rate of interest charged, and 
also took excaption to having been again 
sued for the same debt. The first issue 
framed by the first Court was “Whether 
there is a cause ofacsion in this case on which 
the present suib cin be based?”’, and the 
second “Čan the suit lie in its present form?” 
On these issnes the first Court found the suit 
barred, holding that the plaintiffs could not 
be allowed to set up a case independently of 
the hurdi, and prove ib by oral evidence. 
Andthis decision has been upheld by the 
lower appallate Court on the authority of 
Sheikh Akbiry. Sheikh Khan (1), Radhakant 
Shaha v. Abhoychurn Mitter (2), Parsotam 

(1) 7 C., 256:8¢. L. R. 533. 

(2) 80, 721. 


INDIAN CASES. 


251 


Narain v. Taley Singh (3) and Yarlagadda 

Tera Ragavayya v. Gorantla Ramayya (4) 
The only authority, the learned Divisional 
Judge says, in support of the plaintiffs’ case 
is the judgment of Petheram, ©. J., in 
Pramatha Nath Sandal v. Dwarka Nath Dey 
(5), with which Rampini, J., agreed, but 
which was dissented from by Aikman, J., of 
the Allahabad High Court in Parsotaun 
Narain y. Taley Singh (8), and showa by him 
to be based on an entire misunderstanding 
of the judgment in Sheikh Akbar v. Sheikh 
Khan (1). 


The plaintiffs have come up in second 
appeal, and the appeal has been heard ex 
parte. I havecarefully examined the anthor- 
ities relied on by the learned Divisional Judge, 
and others favourable as well as those adverse 
to his contentions, and Iam unable to concur 
in his estimate of the weight of authority as 
affecting the'plaintiffs’ claim. That “When a 
cause of action for money is once complete in 
itself, whether for goods sold, or for money 
lent, orfor any other claim, and the debtor 
then gives a bill or note to the creditor for 
payment of the money at any future time, the 
creditor, if the bill or note is not pail at 
maturity, may always, asarule, sue for the 
original consideration, provided that he has 
not endorsed or lost or parted with the bill 
or note, under such circumstances as to make 
the debtor liable upon it to some third person”, 
is laid down in the judgment of Garth, C. J., 
in Sheikh Akbar v. Sheikh Khan (1) relied on 
by the learned Divisional Judge. Itis the 
English rule, and has been recognized by all 
the other Chartered High Courts in cages in 
which the judgment in Sheikh Akbar v. Sheikh 
Khan (1) bas been cited with approval. 
Difficulty only arises with regird to the ex- 
ception to this rule laid down by Garth, O. J., 
that when “The note is the only contract 
between the parties, and if for want ofa 
proper stamp or soma other reason the note 
is not admissible in' evidence, the creditor 
must lose his money”. And this rule is 
certainly laid down by the learned Chief 
Justice in terms and with illustrations, whieh 
would preclude the plaintiff from recovering 
ina case like the present, in which the loan 
and the giving ofa hundi for its amount seem 
to have been practically one transaction, 

(3) 26 A. 178; A. W. N. (1903) 217. 

(4) 29 AL. 111; 15 M. L. J. AS, 

(5) 28 C. 851. 
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{hough the loan may have come first in order 
of time. And though the facts of that case 
were different, and could easily be distin- 
guished from those ofthe present case, J must 
admit that Iam unable to distinguish those 
of Radhakant Shaha v. Abhoychurn Matter (2), 
in which the plaintiffs had advanced the 
defendants Rs. 500 on the security of a hundi 
payable in 15 days and being unable to recover 
on the hundi as it was not properly stamped 
were not allowed to fall back on their loan. 
That case was decided by Garth, C. J., and 
Bose, J., following the decision in Sheikh 
Akbar v. Sheikh Khan (1). That decision 
was, however, qualified by a Benchof the 
same High Court, consisting of Petheram, 
C. J. and Rampini, J., in Pramatia Nath 
Sandal v. Dwarka Nath Dey (5),and the plain- 
tiff allowed to fall back on his cause of action 
for money lent, though ho had at the time of 
the lvan, and in the course of what seems to 
have been equally one transaction, accepted an 
insufficiently stamped promissory-note for the 
amount of the loan and interest. And though 
in Parsotam Narain v. Taley Singh (3), in 
which a promissory-note had been given at 
the time of the loan, a single Judge of the 
Allahabad High Court preferred the view 
taken on this point by Garth, C. J., a Bench 
of that Court (Stanley, C. J., and Knox, J.) 
in the.later case of Banarst Prasad v. Fazal 
Ahmad (6),though they professed to follow 
Sheikh Akbar v. Sheikh Khan (1), held the 
plaintiff entitled to recover on a loan, for 
which he had taken a promissory-note at the 
time it was made, the allegation in the plaint 
being that “the defendant took a loan of 
Rs. 572 and executed a promissory-note”’. 

And in Yarlagadda Veera Ragavayya v. 
Gorantla Ramayya (4), cited by the learned 
Divisional Judge, in which a Divisional Bench 
of the Madras High Court (Boddam and 
Sankaran Nair, JJ.) professed to follow Sheikh 
Akbar v. Sheikh Khan (1) the plaintiff was 
held entitled to recover aloan of Rs. 400 
onthe original consideration, though he had 
accepted an unstamped promissory-note for 
the amount only a few hours later on the 
same day, whilst in Krishnaji Narayan 
Parkhi v. Rajmal Munikchand Marwadi (7) 
a Divisional Bench of the Bombay High 
Court (Jenkins, ©. J., and Candy, J.) re- 
ferred with approval~ to the explanation of 

(6) 28 A. 298; A. W- N. (1906) 9; 3 A. L. 7. 25. 

(7) 24 B. 360. 
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the judgment in Sheikh Akbar v. Sheikh Khan 
(1) given by that of Petheram, C. J., in 
Pramatha Nath Sandal v. Dwarka Nath Dey 
(5) and gave the plaintiff a decree for a loan 
of Rs. 675, for which a kundi was said to 
have been given him by the defendant at the 
time of the loan, but dishonoured. 

Ona review of the authorities, therefo:e, 
I donot think the plaintiff’s claim to recover 
his loan is barred by his acceptance of a 
hundi, payment of which has been refused, 
and I am confirmed in this opinion by a recent 
judgment of my brother Stanyon in Nathusa 
v. Phulchandsa (First Appeal No. 35 of 
1908), which I have had theadvantage of 
seeing, : though the facts of that case were 
different, the hundis in question in it having 
been given in satisfaction of an antecedent 
debt. The appeal must be allowed, the 
decrees of the lower appellate Court, aud of 
the Court of first instance dismissing the 
sait seb aside, and the case remanded to 
the Uourt of first instanca for a fresh deci- 
sion. The plaintiffs-appellants will receive 
refunds of the stamps on their memoranda 
of appeal, and their other costs in this Court 
and in the lower appellate Court will ba 
paid by the defendant. The costs in the 
Court of first instance will be dealt with 
by that Gourt, when finally disposing of the 
suit. 

Appeal allowed. 


' (s. ©. 6 N. L. R. 129.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
AMISCELLANEOUS Casu No. 19 or 1910. 
July 26, 1910 
Present :—Mr. Batten, O. J. ©. 
and Mr. Stanyon, A. J. ©. 
EMPEROR 
TENSUS 


KOLHATKAR—Opposite PARTY. 

Legal Practitioners Act (XVIII of 1879), ss. 12, 18 cl. 
(f)—Conviction for sedition —Misconduct—“Any other 
reasonable cause’, significance of—Hjusdem generis, 
principle of —Suspension or dismissal, consederstions 
leading to—Gonviesion final as to guilt—Res judicata. - 

The Legislature did not intend, in any way, to 
couple clause (f) of section 13 of the Legal 
Practitioners Act.with the clauses which precede it, 
that is tho significance of clause (f) is not limited 
by the principle of ejusdem generis. Therefore, the 
words “any other reasonable canse” in the said clause 
are not confined to misconduct of which a practi- 
tioner is guilty in his professional capacity but 
embrace all causes which, in the opinion of the High 
Cowi, may afer rcasvnablo ground fur his suspen. 
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sion or dismissal; and a conviction for sedition con- 
stitutes “reasonable cause” within the purview of the 
said clause. 

Where a legal praclitioneris convicted of a crime 
involving a form or degree of moral depravity which 
makes him permanently unfit for association with the 
members ofthe honourable profession, so that his 
present continuance in, or any future re-admissiou 
to, the profession could only be allowed at the expense 
-of degradation of the profession itsolf, perpetual and 
final dismissal is the only proper course. But there 
are acts which, though punishable as offences and in- 
dications of a character unfit for practice of the law, 
are more yenial and expiable, because devoid of the 
lower forms of dishonesty and moral depravity. The 
offence of sedition may be in this catı gory and in such 
cases a locus penitentivw should be left oper. to the 
offender. 

Where a legal practitioner has been convicted by a 
Criminal Court of competent jurisdiction whose 
decision has become final, such conviction must be 
taken to have made res judicata the fact that the 
practitioner concerned has been guilty of the offence 
whereof he was convicted. Nevertheless, a discretion 
remains, under section 12 of the Legal Practitioners 
Act, in the High Court to decide whether or not the 
convicted practitioner should be suspended or dis- 
missed. 

Miscellaneous Case under section 13 of the 


Legal Practitioners Act, XVIII of 1879. 


Sir B. K. Bose, for the Crown. 

Judgment.—this is an application 
by the Local Government for the removal of 
non-applicant, Achyut Balwant Kolhatkar, 
B. å., LL., B., from the roll of pleaders en- 
titled to practise in the Central Provinces. 
The non-applizant was enrolled as a pleader of 
this Court on the 2nd January 1907, under 
rules framed by this Court in accordance with 
section 6 of the Legal Practitioners Act, 1879. 
By virtue of such enrolment he became entitl- 
ed to practise as a pleader in the Central Pro- 
vinces, subject only to the annual renewal of 
his pleader’s certificate. The last renewal of 
such certificate in his case took place on the 


Ist March 1908. 


Early in January 1907, non-applicant bes 
came the editor of a newspaper styled the 
Desha Sewak, which was printed and pub- 
lished at Nagpurin the Marathi language. 
On the 12th December 1908, in respect of 
certain matter published by him, or under 
his responsibility, in the form of a pamphlet 
the non-applicant was convicted by the Court 
of Session, Nagpur Division, of an offence 
punishable under section 124A of the Indian 
Penal Code, and sentenced to rigorous im- 
prisonment for a period of 24 years. This 
conviction was upheld in appeal by this Court 
(Drake-Brockinan, J. O.) on the Gtl March 
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1909, the sentence being reduced to one of 
fifteen months rigorous imprisonment. Hav- 
ing undergone this sentence, the non-appli- 
cant was released on the evening of the 27th 
February 1910, and on the following day 
was the object of a demonstration in the City 
of Nagpur, in the conrse of which he madea 
speech, of the purport whereof we have been 
furnished with what the non-applicant admits 
to be acorrect report. On the Ist Mareh 
1910, the present application was filed by the 
learned Government Advocate. A rule issued 
to the non-applicant to show cause on the 
26th April 1910. On that date Mr. Abhyan- 
kar, Barrister-at-Law, appeared for the non- 
applicant and obtained an adjournment to the 
28th June 1910, upon the ground that non- 
applicant was ill. On the adjourned date 
Mr. Abhyankar showed cause against the 
rule, and endeavoured to establisa that, not- 
withstanding his conviction, the non-applicant 
was innocent of the offence of sedition. The 
arguments had not concluded when the hear- 
ing was adjourned to the 1]2sh July 1910, to 
allow certain translations to be obtained and 
filed. On the 35th June 1910, Mr. Abhyankar 
put in a declaration signed by the non-appli- 
cant, the material part whereof is in these 
terms :— 

“I, Achyut Balwant Kolhatkar, hereby 

solemnly declare— 
I. That I abide by the judgment of the 
Couit pronounced upon my publi- 
cations; 
H. That I shall be loyal to the King. 
Emperor, his successors, and British 
Government established by law in 
India; 
That I shall be a peaceful and law- 

abiding citizen; 

IV. And that I shall abstain from sedi- 

tion.” 

A copy of this declaration was seut by order 
of this Court to the learned Government Ad- 
vocate for his information. On the 12th 
July 1910, Mr. Abhyankar informed us, and 
his client there and then confirmed the state- 
ment, that non-applicant did not wish him to 
appear any further, but preferred to conduct 
his owncase. Mr. Abhyankar was thereupon 
permitted to withdraw. The learned Govern. 
ment Advocate having pointed out, and, in 
our opinion, correctly, that the declaration of 
the 30th June 1910, contained no apology or 
expression of regrel for pasb misconduct, nor 
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any definite undertaking as to the non-appli- 
cant’s future attitude, beyond an idle under- 
taking to avoid falling into the clutches of 
the law, we expressed ourselves willing to 
receive and consider any amended applica- 
ticn which son-applicant might wish to 
putin ata future date. The non-applicant 
asked for time for this pu) pose, but left the 
‘Comt wilhout awaiting the order fixing the 
gaid date. However, the 19th July 1910 
was settled for further hearing. On the 14th 
July 1910, the non-applicant tendered another 
application, which purported to be nothing 
more than a slight amplification of the state- 
ment contained inthe declaration vf 30th 
` June 1910. He was informed that the case 
was fixed for tke 19th July 1910, on which 
date any application he might wish to put 
in would be considered. Onthe 19th July 
1910, the applicant was absent and unrepic- 
sented; but he had presumed to address the 
Judicial Commissioner dirccily, by telegram 
ardan informal letter. The letter which bears 
date “Nagpur, the 14th July 1910,”—the 
very date non-applicant personally appearcd 
in Court—is in these terms :— 
“May it please your Honour, 

“Tem going to Peona for the purpose of 
consulting my father, Rao Bahadur 
Waman Rao Kolhatkar, about the 
‘statement’? which I intend to put 
in. I hope to come back in time, 
but if I am unable to do so, F hore 
your Honnur will be pleased to 

giant me an adjournment.” 


The material words of the telegram are:— 
“Tather consulted. Recommends uncon- 


ditional apology. . 
Adjournment humbly sélicited.” 


The non-applicant, as a pleader, was perfectly 
aware of the proper procedurefor moving this 
Court, and that ke was entirely out of order 
jn writing and telegraphing to the Judicial 
Commissioner as above. We are, therefore, 
under the impression that he has endeavoured 
to trifle with this Court. At any rate we 
could make no order of adjournment upon the 
letter and telegram, avd as non-applicant had 
‘een given ample opportunity of showing 
cause against the rule, we closed the case and 
reserved tke order we are now about to 
deliver. 

Ilhe law governing the present case is to 
be found in eeetions 12 and 13 of the Legal 
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Practitioners Act, 1579. Section 12 em- 
powers the High Court to suspend or dimiss 
any pleader holding its certificate “who is 
convicted of any criminal offence implying a 
defect of character which unfits him to bea 
pleader.” Section 13 gives a similar power 
over any such pleader (1) found to have been 
guilty of five specified forms of professional 
misconduct and (2) “for any other reason- 
able cause.” The proper interpretation of 
the words last quoted has been the subject of 
some debate and several jndicial decision 
which may well be considered at once. The 
words constitute clause (f) of section 13 
aforesaid, and it has been urged with some 
degree of plausibility that the principle of 
ejusdem generis should be applied to them: or 
in other words, that having regard to their 
possession following upon five specified forms 
of professional misconduct they must be laken 
to have been associated therewith for the 
purpose of covering generally all otber forms 
of professiorial misconduct not specified, and 
nothing more. This argument follows the 
rule laid down by Lord Bacon that copulat’o 
verborum indicat acceplaticnem in eodem sensu. 
But we do not think that the Legislature in- 
tendeđ, in any way, to couple clause (f) 
aforesaid with the clauses which precede it, 
so that it should be understood in the same 
sense. Sections 12 and 13 deal, respectively, 
with legal practitioners convicted of crime, 
and legal practitioners not so convicted. In 
the onecase the Iligh Court proceeds upon 
the character indicated by the crime: in the 
other it has to deal with a particular act of 
misconduct; and here the Legislature makes 
an effort, for the purpose of codification, to 
aystallize matter which is otherwise in the 
nebulous state .cf an unwritten law—the 
unwritten law of professional etiquette. 
Hayirg done so in five clauses, the Le- 
gislature then leaves io ihe absolute dis- 
cretion of judicial authority all other 
possible cases in which the Court would 
consider it proper to suspend or dismiss 
a legal practitioner subordinate to its 
authority. The view that the significance of 
clause (f)aforesaid is not limited by the princi- 
ple of ejusdem generis is supported directly 
or analogically by ample authority, namely, 
In the matter of Purna Chunder Pal, Mukhtar 
(1), In the matter of Kashi Bhushan Sarbhadhi- 


(1) 27 C. luge; 4 C, W. N. 399. 
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cary (2); In the matter of a Pleader (3); Le- 
Masurier v. Wajib Hossain. (4) and In the 
matter of A. G. Ganapathi Sastri (5). The 
two last are Full Bench decisions, and in the 
Calcutta case the conflicting judgments of 
Ghose, J., and Hill, J., respectively for and 
against the limited interpretation of the 
words “any other reasonable cause” may be 
‘taken as exhaustive of the argument on both 
sides. It will be seen that the view of Hill, J., 
jn which we concur, is. considerably fortified 
by the remarks of their Lordships in the 
above Allahabad case, at page 108. Though 
their Lordships declined to give a definition 
of the words ‘reasonable cause” (as used in 
section 7 of the Letters Patent whereunder 
the High Court at Allahabad was established) 
they nevertheless declared it to be “obvious 
that the intention of the Crown was to give 
a wise discretion to the High Court in India 
in regard to this disciplinary authority’— 
meaning the suspension and removal of advo- 
cates. Jt cannot reasonably be contended 
that the Indian Legislature intended to allow 
the same Court a power less plenary over 
legal practitioners appointed by itself in 
grades lower than Advocates called to the 
Bar in the United Kingdom. We, therefore, 
hold that the words “any other reasonable 
cause”, in section 13 clause (f) of the Legal 
Practitioners Act, 1879, are not confined to 
misconduct of which a practitioner is guilty. 
in his professional cipacity, but embrace all 
causes which, inthe opinion of the High 
Court, may afford reasonable ground for his 
suspension or dismissal. This view is in 
accordance with the decision of Drake-Brock- 
man, J. C., in the unreported case In re Ane, 
Miscellaneous Petition No. 129 of 1909. 

On the further question whether a convic- 
-tion for sedition constitutes ‘reasonable cause’ 
within the purview of the above clause, we 
have no hesitation in coming to a decision in 
the affirmative. ` This follows from ‘the 
further view which we take that the convic- 


tion of an enrolled pleader for sedition, prima, 


facie implies a defect of character which 
unfits him to bea pleader, and renders him 
liable to be dea.t with under section 12 of the 


(2) 29 A. 95; 17 M. T. J. 74,4 A. L. JT. 384: 9 Bom. 
L. R.9; 11 C. W. N. 273; 5 C. L. J. 130; 2 M. L. T. 1; 
5 Cr. L. J. 152. 

(3) 26 M. 443; 13 M. L. J. 63. 

(4) 29 C. 890. 

(5) 19 M. L. J. 504; 6 M. L. T. {253 (F. B.); 3 Ind. 
Cas. 344; 11 Cr. L. J. 274, . 
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Legal Practitioners Act, 1379. No pablish- 
ed case of the suspension or dismissal of a 
pleader upon this ground has been brought 


“to our notice: but, in Miscellaneous Petition 


No. 129 of 1909, already mentioned, this 
Court suspended from practice a pleader, 
who had been bound over to be of good 
behaviour, upon the ground that he had made 
a seditious speech ata public meeting. In 
our opinion, loyalty to the Crown is a funda- 
mental and indispensable part of the structure 
of the legal profession throughout the 
British Empire. Itis upon an assumption 
of the presence of such loyalty that every 
member of that body is enrolled and given 
the particular privileges, including’ independ- 
ence of speech, which are so highly valued. 
Every practitioner at law is bound to uphold 
and maintain the honour and dignity of the 
Courts of the realm in which he elects to 
carry on his practice and” earn his livelihood. 
By enrolment in any such Court he becomes 
an integral part thereof. Butifhe is, in heart 
and tongue, disloyal to the Government by 
which such Court is established, he cannot 
entertain towards the latter. those feelings 
which should actuate him, and he is unlikely 
to maintain such attitude as is demanded 
from him. By admission as a legal practi- 
tioner a person is given exceptional opportu- 
nities of obtaining public confidence, of 
enlightening public ignorance, and of sway- 
ing public opinion. It would, therefore, 
clearly be wrong and opposed to public policy 
for a Court to admit to or retain in sach a 
position a known seditionary. It is the duty 
of every Court to uphold the law and to 
vindicate the authority of the Government 
established by that law. This duty cannot 
be complied with by a Court which maintains 
on its rolls legal practitioners who are proved 
to have made it their business to defame and 
disparage that Government and its machin- 
ery, including the Court itself, by seditious 
libels. Inthe unreported case already cited 
Drake- Brockman, J. C., wrote:— 

“This Court cannot let Ane’s conduct pass 
without serious notice. As a plea- 
der he is trusted with special pri- 
vileges and special status in the 
Courts established by the very 
Government which he tried by his 
speech to bring into hatred. Under 
the ægis of that Government he had 
been earning his livelihood for about 
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a year ina profession of which the 
ostensible object is to secure the 
operation of the law, and the sooner 
it is understood that such conduct 
is incompatible with continued en- 
joyment of a legal practitioner’s 
privileges the better for the pro- 

fession and for the publie alike.” 
These remarks have our entire concurrence. 
Tn the course of these proceedings the point 
was raised that the suspension or dismissal 
of a pleader who has undergone his sentence 
for conviction of the offence of sedition, 
amounts to a second punishment for the same 
offence—a retribution for a past delinquency 
already expiated. We see no force in such 
- a contention. It might be enqually well 
used in the case of a pleader convicted of a 
dishonest or disgraceful crime. Suspension 
or dismissal from the rolls of such a pleader 
does not follow as a duplication of his penalty 
for the crime, but in protection of an honour- 
able -profession from association with a 
criminal who has stained his own reputation, 
and destroyed confidence in his future good 
behaviour until such time as is ever, he can 
re-habilitate that reputation, and revive that 
‘confidence. A man cannot reasonably com- 
plain if his character and future disposition 
are judged by his past corduct. Human 
agency has, no other data, pending further 
experience, upon which to judge them. In 
Ex parle Brounsal (6), which was the case of 
an application to strike off the roll of attor- 
ney one who had been convicted of theft, and 
punished by imprisonment and branding .on 

the hand, Lord Mansfield said: — 

“This application is not in the nature of a 
second trial ora new punishment. 
But the question is whether, after 
the conduct of this man, ib is proper 
that he should continue a member 
of a profession which sbould stand 
free from all supicion. Suppose 
he had been a justice of peace, the 
conviction itself would not remove 
him from the commission; but could 
there be a doubt that he ought to 
be struck ont of the commission? 
As at present advised, I am of 
opinion, without any donbt, that the 
rule should be made absolute. But 
as it is for the dignity of the pro- 


fession that a solemn opinion should 
(G) (1778) 2 Cowper’s Reports 829, 
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be given, we will take an opportun- 
ily of mentioning ib to all the 
Judges.” 
On a later date Lord Mansfield further 
said:— 

“We have consulted all the Judges upon 
this case, and they are unanimously 
of opinion, that tbe defendants 
having been burnt in the hand, is 
no objection to his being struck off 
the roll. And itison this princi- 
ple; that he is an unfit person to 
practise as an attorney. It is not 
by way of punishment; but the Conri 
on such cases exercise their dis- 
cretion, whefler aman whom they 
have formerly admitted, is a proper 
person to be continned on the roll 
or not. Having been convicted of 
felony, we think the defendant is 
not a fit person to be an attorney. 
Therefore, let the rule be made 
ahsolute.” < 

This case was quoted with approval in In 
the matter of Rajendro Nath Mukeri (7). Tt 
is manifest that suspension or dismissal from 
the ranks of a profession is only one form of 
the social degradation which inevitably 
follows upon the footsteps of conviction and 
legal punishment for crime. 

In the case last above cited their Lordships 
of the Privy Council also ruled that a cən- 
viction by a competent Criminal Court could 
not be re-opened on the merits thereof for the 
purpose of a proceeding under section 12 of 
the Legal Practitioners Act, 1879, though 
accepting such conviction as correct, the High 
Court still has a discretion to decide whether 
the culpability involved was such asto dis- 
qualify the convict for continuance in the 
legal profession. In the case before their 
Lordships the conviction was under sec- 
tion 471 of the Indian Penal Code for the 
fraudulent use of a document known to be a 
forgery, and the Privy Conncil held that the 
conviction, followed by a sentence of im- 
prisonment for two years, constituted suffici- 
ent cause, without further inquiry, for 
dismissal of the Vakil. It is thus apparent 
that the non applicant befora us was well 
advised in abandoning the attempt to ques- 
tion the correctness of his conviction. We 
hold that, for the purposes of every case 


under section 12 of the Legal Practitioners 
(7) 22 A. 49; 261. A. 242; 3 0. W. N 736, 
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Act, 1879, where a legal practitioner has been 
convicted, by a Criminal Court of competent 
jurisdiction whose decision has become final, 
such conviction must be taken to have made 
res judicata the fact that the practitioner con- 
cerned has been guilty of the offence whereof 
he was convicted. Nevertheless, despite the 
conviction, the language of section 12 aforesaid 
makes it apparent that a discretion remains 
in the High Court, to decide whether or not 
the convicted practitioner should, be suspend- 
edor dismissed. We are not disposed to fetter 
this discretion, or impair its elasticity, by 
laying down any hard and fast rule. As re- 
marked by their Lordships of the Privy 
Council in In the matter of Kashi Bhusan 
Sarbadhicary (2), “Every case must depend on 
its own circumstances”. There are, however, 
certain broad lines of procedure which with 
expediency may be seb down here. It is 
manifest that where a legal practitioner is 
convicted of a crime involving a form or 
degree of moral depravity which makes him 
permanently unfit for association with the 
members of an honourable profession, so that 
his present continuance in, or any future re- 
admission to, the profession could only be 
allowed at the expense of degradation of the 
profession itself, perpetual and final dismissal 
is the only proper course. Such was the view 
rightly taken of the attorney, permanently 
branded as a thief, in the English case above 
quoted, and of the pleader convicted of 
fraudulently using a forged document. But 
there are acts which, though punishable as 
offences, and indications of a character unfit 
for practice of the law, are more venial and 
expiable, because devoid of the lower forms of 
dishonesty and moral depravity. The offence 
of sedition may be in this category. It may 
be due to youthful fantasies, to environment, 
to evil influences, to inflammatory litera- 
ture, to errors of judgment, and other 
temporary and eradicable causes. We think 
that in such cases a locus penitentize should be 
left open to the offender—a path by which, 
‘after due expiation and reform, he may return 
to the precincts of the honourable society from 
which his conviction for crime has caused him 
to beexpelled. We propose to leave open 
such alocus penitentiæin the present case; 
but we do not think that a mere order of 
suspension for a term will suffice; because it 
is impossible to make any estimate of the 
time within which, if ever, non-applicant will 
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re-gain fitness for the duties and privileges of 
a pleader. We think that an order of dismis- 
sal, until the non-applicant can establish, to 
the satisfaction of this Court, his restoration 
to a condition of fitness for re-admission, is 
the only proper course open tous. Before 
coming to this conclusion, we have considered 
the youth and antecedents of the non-appli- 
cant: we have studied the main features of 
the evidence upon which he was convicted 
for sedition, and his published opinions before 
conviction ; we have scrutinized and weighed 
the report of the public speech made by him 
the day after he concluded his punishment 
for that offence: and we have taken into 
account the application containing promises 
of future loyalty and submisson to the law 
which he has preferred in the course of these 
proceedings. 

As to the first point, we are unable to find, 
either in his age or his antecedents, anything 
which stands in mitigation or explanation of 
his present attitude. His age is27 years, and 
he is the son of a Joyal and upright Govern- 
ment servant, now retired, who conferred 
upon hima liberal education. He has, there- 
fore, had less excuse than many others for 
giving himself up to disloyalty and sedition. 
As regards the next point, it has been 
brought to our notice that the phamphelt in 
respect of which he was convicted—a 
pamphlet that purported to reproduce the 
seditious speeches ofone Arabindo Ghosh— 
was not an isolated instance of seditious 
publication by the non-applicant. The matter 
coniained in the pamphlet had been previous- 
ly published in the Desha Sewuk during non- 
applicant’s control of that paper and while he 
was editor thereof, several articles, mostly 
editorial, appeared in the same journal from 
time to time, indicating non-applicant's entire 
concurrence with the views and sentiments 
published in the pamphlet. From a perusal 
of these articles we find that non-applicant’s 
sedition took the form of implacable hatred 
towards the British rule and everything con- 
nected with it, indicating a desire and inten- 
tion, not to correct, but to root out, the exist- 
ing Government of India. We find passages 
in which British Indian Courts of Justice are 
held up to opprobrium and contempt. We 
are surprised to find a person professing to 
hold suca opinions struggling to maintain his 
name on the rolls of a British Indian Court 
and supplicating, from the Government he has 
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denounced, the favour of being allowed to 
practise as a pleader, and the privilege of 
enjoying forensic independence, under the 
regis of its protection. Then we turn to the 
first public utterance of the non-applicant, 
following upon the sobering, if not always re- 
forming, influence of legal punishment and we 
read words, and observe sentiments, that con- 
vey, beyond doubt, a stubborn adherence to his 
criminal tendencies, and an entire absence of 
any change of character or disposition in the 
direction of loyalty to the Crown. We find 
his conviction for sedition defianantly pro- 
claimed to be an honourable distinction, and 
incarceration in jail for that offence recom- 
mended as a pleasant sojourn to be sought, or 
at least welcomed, by every true lover of this 
eountry. Finally, in this Court, with reason- 
able opportunity given to him of establishing 
a reformation of character which alone could 
make his retention on the rolls of this Court 
proper, the non-applicant has shown himself 
to be unable or unwilling to lay before us any- 
thing better than a superfluous acknowledg- 
ment of the correctness of his conviction, an 
empty promise of loyalty, and anavowal of a 
wise intention toavoid breaking the law in 
future. We place no value whatever on this 
application, regarded either as expiatory of 
the past, or as an emblem of hope for the 
future. No word of regret for his scandalous 
libels on the Government and its magistracy 
has been said or written by the non-applicant: 
nor has he attempted to adduce any evidence 
of a change in the feelings, habits, com- 
panions, or litorature, which helped him to 
jail, or of any voluntary dennnciation of the 
seditious opinions which he sowed broadcast 
among his fellow subjects before the arm of 
the law stopped him. Had we been convince- 
ed of sincere repentance, and of the initiation 
of a permanent reform of character and dis- 
position—of some revival of gratitude and 
affectionate regard for the Government to 
which he and his class owe all their 
advantages of affluence, peace, and educa- 
tion—we might have been disposed to confina 
our order to one of suspension for a substantial 
term. But, as matters stand, we are driven 
to the conclusion that non-applicant remains 
substantially of the disposition which led him 
to violate section 124A of the Irdian Penal 
Code, and although we do not finally and 
perpetually close against him, as a pleader, 
the doors cof this Court and the Courts sub- 


INDIAN CASES. 


[1910 


ordinate to it, wa mast do s9 until he can 
prove by his words, deeds, and conduct, ex- 
tending over a period long enough to leave 
uo doubt of his sincerity, a total and perma- 
nent abtndonment by him of tendencies con- 
stituting a defect of character which, at pre- 
sent, renders him unfit for retention on the 
rolls of an honourable profession. 

For these reasuns’we find and declare that 
the non-applicant Achyut Balwant Kolhatkar 
is, by defect of character, at present unfit to 
be a pleader of this Court; and we hereby 
dismiss him and order that his nama be struck 
off the rolls. 


(s. c. 6 N. L. R. 140.) 
NAGPUR JUDICIAL COMMISSIONER’ 3S 
COURT. 
SEGOND Civin Appear No. 61 or 1909, 
Jaly 22, 1909. . 

Present:—Mr. Skinner, A. J. ©., 

DHIRAJ SINGH— APPELLANT. 
VETSUS 


DINA NATH— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 52—“Con. 
tentious”, meaning of—Application of doctrine of 
lis pendens after decree nisi in a mortyage suit—Lease 
—Ordinary management—Tenant. 

The word “contentions” in section 52 of the Transfer 
of Property Act is used in distinction to such non- 
contentious proceedings as unopposed applications for 
probate. Therefore, a suit to enforce a mortgage lien on 
immovable property is a contentions suit and does 
not cease to be so because the docree actually passed 
in it is the result of a compromise or is consented to 
by the defendant. : 

The rule of lis pendens applies to transfers after 
the deeree nist ina mortgage sarib and before the 
institution of proceedings by the decree-holder to get 
the decree made absolute or for bringing the pro- 
perty to sale. 

The language of section 52 is wide enough to include 
a lease, and there is no differenco in principle between 
a lease for agricultural purposes ind a lease for any 
other purpose. 


Under the terms of section 52 the question of 
ordinary management does not arise, nor isa lease 
of waste land, with tae option of either culitvating it 
or keeping it under grass, an ordinary and reasonable 
incident of interim beneficial enjoyment which would 
avoid the application of the section. 


Oviter—In the Central Provinces even an ordinary 
tenant acquires an interest in his holding, which, so 
long as he pays his rent and has lineal heirs, is 
permanent. 


Second appeal from the appellate decree 
against the decree of the District Judge, 
Saugor, dated the 24th November 1908, 
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reversing the decree of the Subordinate Judge, 
Savgor, dated the 30th June 1963. 

Messrs. M. B. Dadabhoy and G. D. Subhe- 
dar, for the Appellant. 

Mr. J. Mittra, for the Respondent. 


Judgment.—the plaintiff sues for 
cancellation of alease by his predecessor- 
in-title to the defendant Dhirajsingh and for 
possession of the land held by the latter 
under it. The first Court dismissed the 
suit, but the lower appellate Court, hold- 
ing the lease void as against the plaintiff, 
has given him a deerce for possession and 
costs, against which the defendant has come 
up in second appeal. 


One Hiralal was malguzar of mauza Chitai- 


in the Saugor district, and had mortgaged 
itio one Lachmandas, who in 1902 sued on 
his mortgage: and on the 3rd October 1902 a 
conditional sale-decree was passed providing 
for payment of Rs. 4,336-12-0 by instalments, 
‘but that on default in payment of any of 
the prescribed instalments the mortgaged 
property should (after a delay of six months) 
be sold in satisfaction of the whole amount 
remaining due. Default was made, and on 
the 26th October 1905, the Court ordered that 
the decree be made absclute for sale, though 
a formal ‘decree absolute’ was not signed 
until the 19th June 1906. Meanwhile on the 
9th Wecember 1905, the lease in question 
had been given by Hiralalto the defendant- 
appellant. Itis a lease in perpetuity with 
occupancy right for a premium of Rs. 200 
and arent of Rs. 30 of some 350 acres of 
waste land, of which the lessee had already 
been recorded as ordinary tenant at a rental 
of Rs. 25. Evidence was adduced in the 
first Court to the effect that the mortgagee 
had authorized Hiralal to give leases to raise 
money for payment of the mortgaze debt, 
though the plea had not been specifically 
raised. But it was’ admitted before me 
that the Rs. 200 premium were not in fact 
paid to the mortgagee by Hiralal, and an 
offer was made to pay the amount over 
again to the plaintiff, if he would in con- 
sideration thereof withdraw his objection to 
the lease. 

~ The. decree of the lower appellate Court 
was attacked before me on fire grounds, 
with which I will-deal seriatim. First it 
was urged’ that, as the decree in the mort- 
gage suit was a` compromise decree, the 
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‘litis contestatio’ thereupon ceased, and the 
rule of lis pendens no longer applied. The 
cases cited in support of this proposition are 
Vythinadayyan v. Subramanyr (1); Kishory 
Mohan Roy v. Mahomed Majaffar Hossein (2) 
and Jogendra Chander Ghose v. Fulkumart 
Dassi (3). But of these only the first direct- 
ly support the proposition. The second case, 
though the judgment contains remarks favour- 
able to it, was decided on other grounds, 
whilst the third is distinctly against it (see 
particularly the remarks of Banerjee, J., at 
page 84). And the judgment of the Divisional 
Bench in Vythinadayyan v. NSubramanaya 
(1) has been directly overruled by the deci- 
sion of a Full Bench of the same High 
Court in Annamalai Chettiar v. Malayandé 
Appiya Naik (4). The law on the subject, 
English and Indian, is fally discussed in 
the learned judgments of White, C. J., and 
Subrahmania Ayyar, J., and I accept their 
conclusion that the word contentious in sec- 
tion 52 of the Transfer of Property Act is 
used in distinction to such’ non-cvntentious 
proceedings as unopposed applications for 
probate. And on this view a suit to en- 
forcea mortgage lien on immovable property 
is clearly a contentious suit, and does not cease 
to be so because the decree actnally passed in 
it is the result of a compromise, or is consented 
to by the defendant. As is pointed out in 
Annamalai Chettiar v. Malayandt Appaya Nah 
(4), the contrary view would allow a defen- 
dant, whilst ostensibly admitting the, plain- 
tiffs claim, to defeat it by a lease or convey- 
ance bebind his back—the very conduct the 
rule of lis pendens is intended to prevent. 
There has been some difference of opinion 
as to whether the rule of lis pendens applies 
to conveyances made after decree in a mort- 
gage suit, but before any action has been 
taken by the decree-holder to get it made 
absolute (see Shirjiram Sahebram v. Waman 
Narayan Joshi (5) and Thakur Prasady. Gaya 
Sahu (6). But in this case the lease in suit 
was admittedly executed during the pendency 
of sale proceedings, and though there had 
been a previous oral lease in ordinary tenant. 
right, no plea has been raised that sale pin 


(1) 12 M. 439. 
(2) 18 C. 188. 

(3) 27 ©. 77. - 
(4) 29 M.426; 1 M. L. T. 145; 16 M. 1.7 372. 
(5) 22 B. 939. 

(6) 20 A. 349. 
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cecdings were not pending when ib was grant- 
ej. And on the principles recognized in 
Annimalat Chettiar v. Malayandi Appaya 
Naik (4), it seems to me clear that the 
protection given to the plaintiff in a mort- 
gage suit by section 52 of the Transfer of 
Property Act should be extended up to 
the final satisfaction of the conditional 
decree, since it might otherwise be rendered 
nugatory by the judgment-debtor’s dealing 
with {he mortgaged property during the 6 
months grace necessarily allowed him by the 
conditional decree, during which the decree- 
holder cannot apply for a decree absolute. T, 
therefore, concur with the view taken by 
Barkitt, J., in Thakur Prasad v. Qaya Sahu 
(6), and though the decision in Shdujiram 
Sahebram v. Waman Narayan Joshi (5) leaves 
open the question of the applicability of the 
doctrine of lis pendens between the decree 
nist and the institution of proceedings for 
bringing the property to sale, that ques- 
tion did not directly arise in the case, which 
was decided on the ground that sale proceed- 
ings having been instituted the doctrine of ls 
pendens applied. 


The second point taken for the appellant 
was that the property now in question being 
a tenant right was not ‘directly and 
specifically in question’ in the mortgage 
suit, but I am unable to accept this conten- 
tion. The whole of the 16 annas of the 
proprietary right in mauza Chitai was 
mortgaged, and was in question in the 
mortgage suit; and that, in my opinion, includ- 
ed all possible rights in the village, subject 
only to any special rights in str land, which 
might arise under the provisions of statutes 
on a transfer of the proprietary right, and 
to any subordinate rights already existing 
when the suit was filed. I need not in this 
case consider the question of rights created in 
fraud of the mortgageo after the mortgage, 
but prior to his suing thereon. 


The third and fifth points are connected 
and may be dealt with together. They are 
that there should have been an issue on the 
question whether the grant of the 
lease in question was an act of ordinary 
management, and that even if the grant of 
occupancy right is cancelled the appellant 
should be recognized as an ordinary tenant, 
and the pluintif’s claim to possession dis- 
allowed. In support of these contentions 
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I was referred to the judgment of my learned 
brother Sit Bipin Bose in Kesrichanl v. 
Gumansingh (Second Appeal No. 47 of 
1909). But that was a case of a lease grant- 
ed by the manager of a joint family, and the 
view taken by my learned brother that a 
lease for cultivation (carrying with it by 
operation of Jaw the privileges of an ordinary 
tenant) was an act of ordinary and 
prudent management within the manager’s 
powers butthat the conferral of occupancy 


rights was not, is not, in my opinion, 
applicable to the present case, since 
under the terms of section 52 of the 


Transfer of Property Act, the question of 
ordinary management does not arise. The 
parties had the option of obtaining the sanc- 
tion of the Court to the leases in question; 
and as they omitted to do so, they were 
incompetent to deal with the property so -as 
to affect the rights of any other party to 
the suit under any decree or order, which 
might be made therein. And in Narain 
Patel v. Abdul Majid Khan (7) a case very 
similar to the present one Ismay, J. O., held 
that the language of section 52 was clearly 
wide enough to include a lease, and that there 
is no difference in principle between a lease 
for agricultural purposes and a lease for any 
other purpose. In Sri-Sri Sri Gajapati v. 
Sri Gajapati (8) a party in possession subject 
to the rule of lis pendens was held not entitl- 
ed to grant a perpetual lease, and though 
incidentally an opinion was expressed that be 
might ‘grant yearly leases’, and do ‘such 
other acts as are either the necessary or the . 
ordinary andreasonableincidents of an interim 
beneficial enjoyment’ I am certainly not pre- 
pared to differ in this case on the strength 
of this dictum from the ruling of Ismay, J. C. 
In these provinces even an ordinary tenant 
acquires aninterest in his holding, which, so 
long as he pays his rent and has lineal heirs, is 
permanent. And though a fresh lease to avoid 
loss of rent of a holding that had been 
abandoned by a tenant might possibly be 
regarded as an ‘ordinary and reasonable 
incident of interim beneficial enjoyment’, I am 
clearly of opinion that a lease of 350 acres 
of waste land with the option of either culti- 
vating it or keeping it under grass is not 
such an incident nor necessary, but an act 


materially curtailing the lessor’s rights in 
(T) 15 C. P. L. R. 6. 
(8) 7 M. 96, 
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the village, which the mortgagee was entitled 
to bring to sale intact. 

The fourth point raised for the appellant 
was that the lower appellate Court had been 
mistaken in thinking that no plea of estoppel 
has been raised in the first Court, and that 
this had coloured its view of the evidence on 
the question of estoppel. This plea is so far 
correct that in paragraph 5 (d) of the ap- 

t pellant’s printed statement in the first Court 
the word estoppel is used, but there is no 
allegation of the fact afterwards attempted to 
be proved, viz., that the mortgagee had agreed 
to the mo1{gagor’s raising money by leases to 
pay off his mortgage. What seemsto have been 
relied on is the plaintiff's having had the 
means of informing himself of the appellant's 
lease. How this could work an estoppel I do 
not understand. And it is admitted before 
me that the premium paid for the lease did 
not in fact reach the mortgagee, nor does 
the appellant seem to have taken any steps 
to see that itdidso. Had the sanction of the 
Court been applied for, as it should have 
been, this point would probably have received 
the Court’s attention. But as matters stand, 
I can see no ground for holding the mortga- 
gee and his representatives estopped from 
attacking the validity of the appellant’s 
lease, or for questioning in second appeal 
the learned District Judge’s finding that the 
alleged consent of the mortgagee to the 
mortgagor’s raising money by giving leases 
has not been proved. 

. The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


(s. c. 1 M. W. N. 513.) 
MADRAS HIGH. COURT. 
First Civin APPRAL No. 291 or 1908. 
July 26, 1910. 
Present:—Mr. Justice Wallis. 
HAJI ISMAIL SAIT— Prarntire 


versus 
JAMES SHORT AND orners—Darenpants. 

Principal and agent~Bought and sold notes—Offer 
to seller by telegram—Varied in course of transmission 
—Seller not bownd—Broker for both sides—Contract 
Act (IX of 1872), ss. 230, 235—Liability of broker, 

Th ¢ plaintiff sucd for delivery of certain sharesin 
theMy sore Manganese Company which he alleged he 
had purchaged from the Ist defendant through the 2nd 
and 8rd defendants stock-brokers. The 2ud and 8rd 
defendants sent acable to the Jst defendant who was 
then in Engiand communicating the offer of the plain- 
tiff but in the course of transmission the word profit 
seems to have got added, "Tho first defendant 
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accepted the offer as received by him throngh Renter: 
Held,ihat sofaras the Ist defendant was concerned, it 
was an acecptance of the offer heactually received in 
the cable and ho was not liable to the plaintiff, 

Hesekal v, Pope, (1870) L. R. 6 Ex. 7, followed. 

Tt isa common ihing for a broker to act for both 
sides and if he docs not exceed the limits of his 
authority, he incurs no persona} liability. 

The liability of the agent arises from an implied 
undertaking or promise made by him that the 
authority, which he professes to have. does in point of 
fact exist and this implied undertaking cannot be 
displaced except by words which amount to a distinct 
intimation that the agrcement made wasin certain . 
circumstances not to he effectual. To render the 
agent Hable under section 235, Indian Contract Act, it 
is only necessary that the representation should have 
been untrue infact and it is not necessary to show 
that the agent was in any way to blame. 

Collen v. Wright, 8 E. & B. 647; 27 L. J. Q. B. 215; 
4 Jur. (x. s> 857; 6 W. R. 123; Yonge v. Toynbee, 
(1910) 1 K. B. 215; Smont v. Jlbery, (1842) 10 M. 
and W. 1; 12 L. J. Ex. ?57; Hughes v. Grome, 88 L. J. 
Q. B. 355; 12 W. R. 857; Suart y. Haigh, 9 T. R. R. 
483, referred to. 


Messrs, Darid and Brightwell, for the 
Plaintiff. 

Messrs. Shori and Bewese, for the Ist 
Defendant. 


Messrs. Branson and Branson, {cr the 2nd 
and 3rd Defendants. 

Judgment.—In this suit the plaintiff 
sued in respect of the non-delivery of certain 
shares in the Mysore Manganese Company 
which he alleges he purchased from the lst 
detendant, Mr. James Short, through the 
2nd and 3rd defendants, Messrs. Scott and 
Tod, who carry on business as stock and 


‘share brokers in this city. The Ist defendant 


denies that he ever contracted to sell at the 
price alleged and the 2nd and 8rd defendants 
deny that they have incurred any personal 
liability. Itis admitted that the 2nd and 
3rd defendants in the ordinary course of 
their business passed bought and sold notes 
(Exhibits Land M) to the plaintiff and Ist 
defendant respectively at the price alleged 
by the plaintiff, but it is alleged by ihe 155 
defendant that he had not authorized the 
2nd and 3rd defendants to sell at this 
price. The evidence is that the 2nd and 
3rd defendants having been authorized by 
the plaintiff to buy at 20, cabled through 
Reuter Agency to the Ist defendant who 
was then in England, that they could sell 
for him at Rs. 20 (Exhibit B), that Reuter 
varied the message in the course of trans- 
mission by inserting the word profit before 
twenty (Exhibit II) and that the lst defen- 
dant cabled back “sell” (Exhibit G) whieh 
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the 2nd .and 8rd defendants read a3 an 
acceptance of the offer actually made by them, 
whereas it wasin fact an acceptance of the 
offer as altered by. Reuter. The lst defendant 
having subsequently refused to carry out the 
contract to sell at 20, the plaintiff brought 
the present suit. Now as regards the Ist 
defendant, his acceptance was an_acceptance 
of the offer he actually received in the cable 
as altered by Reuter namely of a sale at 20 
“profit and I cannot see on what ground he 
can be held liable to the plaintiff in this suit. 
If authority be wanted Hesekal v. Pope (1) 
shows that in such a case there was no 
contract betwéen the plaintiff and the Ist 
defendant and as against the lst defendant, 
the suit must be dismissed with costs. 

As regards the 2nd and 3rd defendants, 
it is clearly proved to- my mind both from 
the correspondence and from the terms of 
the bought and sold notes in which the 
contract was embodied that they were 
| brokers acting for both sides as appears to 
be usual in Madras, that on receipt of the 
- Ist defendant's reply to their cable it is 
believed they had authority to purchase 
for the plaintiff and to sell for the lst defen- 
dant the shares in question and proceeded to 
make out bought and sold notes in which 
each side was charged with commission. 
There is, in my opinion, no foundation for the 
contention that they were acting exclusively 
as agents for the lst-defendants. Nor is there, 
-in my opinion, any foundation for the plain- 
tiffs next contention that in this case the 
2nd and 3rd defendants are liable under 
section 230, Indian Contract Act, because 
they did not disclose 
principal. The bought notes which embodies 
the formal contract do disclose the name of 
the 1st defendant as the principal. lf this 
contention were well-founded, it would follow 
that the 2nd and 8rd defendants might be 
made liable even if the Ist defendant admit- 
ted having authorised the contract into 
which they entered on his behalf but was 
unable to perform it. Itis quite a common 
thing for a broker to act for both sides in the 
sale of produce as appears from Benjamin 
on Sales and if he does notexceed thelimits of 
his authority, he incurs no personal liability. 

The real question in- the case is whether 
according to the third contention urged for 


the plaintiff, the 2nd and 3rd defendants are 
(1) (1870) L. R. 6 Ex. 7. 
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not liable to the plaintiff under section 235, 
Indian Contract Act, which embodies the 
rule in Collen v. Wright (2) as having 
untrnly represented themselves to be the 
authorised agents of the lst defendant to 
enter into the contract in question. To 
render the agent liable under the section, 
it is only necessary that the representation 
should have been untrue in fact and it is not: 
necessary to show that the agent was in 
any way to blame. That the terms of the 
section are in accordance with the English 
rule is shown by the recent case of Yonge v. 
Toynbee (3) overruling Smout v. Ilbery (4) 
ins) far as that case lays down a contrary 
rule. Nor does it make any’ difference that 
the agent as here was the agent of both 
paties. That “point was expressly raised 
and decided by the Conrt of Qneen’s Bench 
in Hughes v. Graeme (5), to which Mr. 
Justice, afterwards Lord, Blackburn was a 
party. As explained in the most recent 
case already referred to the lability of the 
agent arises from an ‘implied undertaking or 
promise made by him that the authority 
which he professes to have, does in point 
of fact exist. That implied tndertaking 
cannot be displaced except by words which 
amount to a distinct intimation that the 
agreement made was meant in certain cir- 
cumstances not to be effectual. See the 
decision of the House of Lords in Swart v. 
Haigh (6). There is no evidence of auy 
such intimation here. There only remains | 
the question of damages. Section 235 imposes 
on the agent the duty of making compensa- 
tion for any loss or damage which the other 
party has incurred by so dealing with him. 
The contract. was for delivery early -in 
November at-50 and this is admitted by the 
2nd and 8rd defendants (Exhibit Z). In 
my opinion the difference between the 
contract price 20 and the price at the date 
stipulated for delivery 50 or 30 per share is 
the loss incurred by the plaintiff which makes 
Rs. 6,000 for 200 shares. This is the amount 
claimed in the plaint. At the trial it was 
further contended that the plaintiff was 
entitled to be re-paid by the 2nd and 3rd 


defendants the costs which he is directed to 
(2) 8 E. & B. 647; 27 L. J. Q. B. 215; 4 Jur.. (x. 5) 
457; 6 W. R. 1238. 
(3) (1910) 1 K. R. 215; 79 L. J. K. B. 208. 
(4) (1842) 10 M. and W. 1; 12 L. J. Ex. 357. 
(5) (1864) 33 L.J. Q. B. 355; 12 W. R. 857. 
(6) 9 T. R. R. 483, 
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pay to the Ist .defendant, but in my judg- 
ment the plaintiff had no ground for suing 
the Ist defendant as he knew when he 
filed the plaint that the lst defendant had 
not in fact authorized the sale at 20. What 
gave rise to this suit as already stated was 
the gross blunder of Reuter in altering the 
terms of the offer cabled by the 2nd and 8rd 
defendants to the 1st defendant. For this 
the 2nd and 3rd defendants are in no way 
to blame, but the rule of law as to their 
liability as agents in such circumstances 
appears to me to be plain and I am bound to 
give effect to it. Judgment for the plaintiff 
against 2nd and 3rd defendants for Rs. 6,000 
and costs. Suit against lst defendant is dis- 
missed with costs. 

Suit against Lst defendant dismissed. 
Suit decreed against 2nd and 3rd defendants. 





(s. c. 1 M. W. N. 517.) 
MADRAS HIGH COURT. 
| CRIMTNAL REVISION Case No. £11 or 1910. 
: RererreD Oase No. 56 or 1910. 
August 30, 1910. 
Present:—Mr. Justice Sankaran Nair. 
SANGILI NAICKEN— Accusep 
versus 
EMPEROR —Opeosire Party. 

Criminal Procedure Cod’ (A't V of 1993), s. 433— 
Revision—Interference with aʻgnittial on reference by 
the District Magistrate. 

As tho Criminal Progslire Cols provid:s for an 
appeal against acquittal by Goveramans, the Higa 
Court will not interfere under section +33. 

Tho High Court has no power in 
convert an acquittal into a conviction. 


Case referred for the ordars of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate of 
Coimbatore, in his letter, dated 5th August 
1910, No. D. Dis. 777 M. 

Order.—aAs there is an appeal against 
an acquittal under section 245 of the Criminal 
Procedure Code, the proper course would 
be for the Government to appeal. The High 
Court have no power in Revision to convert 
an acquittal into a conviction. 


Revision to 
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VENKATAKRISHNA U. LAKSHMI NARASIMITAM, 
(s.c. 1 M. W. N. 582.) 
MADRAS HIGH COURT. 

Cıvıl Suit No, 295 or 1903. 
August 24, 1910. 
Present:—Mr. Justice Wallis. 

G. VENKATAKRISHNA CHETTI — 
PLAINTIFF 
versus 
©. LAKSHMI NARASIMHAM AND OTHERS 

—]) BFENDANTS. 

Insolvent Act (1L and 12 Vin Chapter 2D, s 24 - 
Fraudulent preference. 

The plaintiffs suol on a mortgage by a deposit of 
litle-deeds to secure the amount of a promissors -no^ 
alleged to have been executed on the lOth of Augast 
by defendants Nos. 1 to k who absconded onthe 12:h 
of August and against whom a petition for adjuli- 
cation was presented on the 18th of August. The 5th 
defendant was the Official Assignee, who put the plain. 
tiff to the proof of his allegations and plerded that 
the mortgage was fraudulent within the meaning of 
section 24 of the Insolvent Act, and heuse void as 
against creditors. Two issues were framed: --(1) Was 
the suit mortgage fraudulent within the meaning of 
section 2Łof the Insolvent Act? (2) Were the tide- 
deeds deposited with the plaintiffs before the dite of 
the insolveney? Held, that the onus of showing con. 
sideration for the mortgage and of proving that the 
mortgage was created before the dato of insolvency 
was on the plaintiff; but that it lay on the O.Heial 
Assignee to show that the mortgage was void under 
the Act as a voluntary settlement, though very little 
evidence was require lto shift the onus. 

The plaintiffs attempted to prove that the mortgage 
by deposit of title-deads was to secure certain old 
advances and certain further advances made on the 
day of deposit: Held, on the evidence, that the 
further advances were nob proved in face of the 
frequency with which insolvent debtors att mot on 
the eve of insolvency to put their property, movable 
and immovable, beyonl the reach of the general bo ly 
of creditors and of the aasistinga whieh they soar 
times receive from purticalar ereditors in con- 
sideration of an undue preference for thams-lyes or 
even out of simple friendship: Held, further, tak 
the plaintiff's cis? was suspicious, that for (ie pass 
indebtedness the dap sit wis a voluntary covey vist 
mile with a view of giving unas prefesens: to thy 
plaintiffs; that it was mide o1 the eve aid in nten- 
plation of the insolvency an l there was no evid me > of 
legitimate pressure or other circumstances waie’ 
could take it out of that character an |, therefore, that 
the transaction came within the sespo of section 24 
of the Insolvent Act. 

Section 24only requires that the doininint vie v 
must bo one of preference. 

Mr. C. P. Ramaswan diyar, for the Piniu. 
sif, 

Messrs. Short and Bewes, for the Respond- 


ents. 

Judgment.—lIn this case, the pirin- 
tiffs sue on a mortgage by deposit of title- 
deeds to secure the amount of a promissory- 
note alleged to hive boon exevutel on the 
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10th of August by defendants Nos. 1 to 4 who 
absconded on the 12th August and against 
whom a petition for adjudication was present- 
ed on the 13th. 

Defendants Nos. 1 to + are ex parte and 
the 5th defendant, the Official Assignee, puts 
the plaintiff to the proof of all the allega- 
tions in the plaint and pleads ihat the 
mortgage was fraudulent within the mean- 
ing of section z4 of the Insolvency Act and 
is void against the creditors. The issues 
settled were “was the suit mortgage fraudu- 
lent within the meaning of section 24 of the 
Insolvency Act? And were the title-deeds 
deposited with the plaintiffs before the date 
of insolvency.” At the trial I ruled that the 
ouus of showing consideration for the mort- 
gage was on the plaintiffs, and also that the 
mortgage was created before the date of in- 
solvency bat that assuming these things in 
favour of the plaintiffs, itlay in the first in- 
stance on the contesting defendant to show 
that the mortgage was void under the Act 
as a voluntary settlement though no doubt 
as stated in Williams on Bankruptcy at page 
246 not very much wonld be required to turn 
the scale. Mr. Ramasawmy for the plaintiffs 
then elected to adduce his evidence on the 
whole case in the first instance. The eontest- 
ing defendant also tendered evidence and I 
` have now to state the conclusion at which 
I have arrived. Theinsolvents, whose failure 
waa one of the most extensive of recent 
years, were in a large way of business, and 
appear to have enjoyed good credit. One 
of the European Banks in Madras is returned 
as a creditor for Rs. 15,000 and other Banks 
are also shown to have had dealings with 
them for which they may or may not have 
security. The schedule which has been pre- 
pared in the absence of the Insolyents shows 
large liabilities of the date of insolvency and 
no stock in trade but considerable outstand- 
ings. The schedule also shows items of 
immovable property of which the first is 
stated in the schedule tò bə under mortgage 
to one Penegonda Venkiah and the 2nd to 
Sanka Ramasawmy Chetty. There is, I think 
no evidence in the case about the first but 
the mortgage on the 2nd has been recognised 
and paid off by the Official Assignee. The 
remaining seven items form the subject cf the 
present suit, and the “only other item of 
property consists of jewels seized under 
warrant as to which w suit is pending” and 
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estimated in the schedule as worth Rs. 40,000; 
but as considerably less by one of the wit- 
nesses who denies that all the jewels 
seized belonged to the insolvents. arly in 
August the insolvents were in difficulties. P. 
W. No. 10 proves that a hundi of theirs for 
Rs. 2,500 drawn on Bombay in favour of his 
firm in Madras was dishonoured in Bombay, 
and news of the dishonour received in Madras 
by telegram on the 4th or 5th. The insol- 
vents asked for time until the return of the 
hundi and paid Rs. 1,000 towards it on Satur- 
day the 8th and the balance of Rs. 1,500 on 
Monday the 10th. It is also shown that on 
the Sth, the insolvents transferred the vala- 
able jewels already mentioned which have 
been seized under a warrant and are the 
subject of ©. S. No. 305 of 1908, to the minor 
son of Sanka Ramaswamy a relation of theirs 
who had died about two months before and 
in whose business they acted as agent. Ac- 
cording to the Official Assignee, this was a 
fraudulent transfer. According to the written 
statement Exhibit V, the minor’s guardian 
ed litem coming to know that the defendants 
were in bad circumstances, he brought pres- 
sure to bear upon them and obtained from 
them jewels as security. He was calledas D. 
W. No. 2. and confirmed the above statements 
on cath. It further appears by his evidence 
and his written statement that he only admits 
jewels worth about Rs. 12,000 to have been 
the property of the insolvents and the sub- 
ject of the transfer of the 8th of August. 
Prima facie a transfer to secure part debts 
on the eve of insolvency is void as a voluntary 
preference and the fact that the defendants 
Nos. 1 to + were the near relations of the 
minor and managing his business and that he 
already held security will not make it any 
easier to prove that the alleged transfer was 
made under such pressure as to deprive it 
of the character of a voluntary conveyance. 
But however this may be, the fact of the 
transfer is undoubtedly evidence of the embar- 
rassed circumstances and I may say also of 
the impending insolvency of the firm of de- 
fendants Nos. 1 to 4 on the 8th of August and 
the following day when the transactions now 
in dispute must have taken place. According 
to the plaintiffs, the arrangements for a 
further advance by the plaintiffs to the 
defendant’s firm ani for the dsposit of title 
deeds by the firm with the plaintiffs as 
security both fur this advance and past in- 
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debtedness were effected on Sunday and 
Monday the 9th and 10th August. Business 
_was only carried for one day more, Tuesday 
the 11th. On Wednesday the 12th the pre- 
mises were closed in consequence of a holi- 
day, and on the morning of Thursday the 
13th, the premises were not opened, the 
members of the firm were found to have 
absconded, and a creditor’s petition was pre- 
sented for adjudication on which an order 
was subsequently made. So far I have been 
dealing with the uncontested facts in the 
case. There is also one further fact which 
appears to me to be beyond question. `Ac- 
cording to the. plaintiffs’ books, the indebted- 
ness of the defendants’. firm to them in their 
three branches on the 3th of August amounted 
to just over Rs. 6,000. Some of these had 
been recently incurred, but I see no reason 
for questioning the figures. Now the amount 
for which the defendants are alleged to have 
mortgaged apparently the whole or nearly 
the whole of their unincumbered immovable 
property to the plaintiffs on the 10th August 
the last day, but one on which they tran- 
sacted business was between twenty and 
twenty-one thousand rupees or a fresh in- 
debtedness of between 14and-15,000 rupees. 
In face of the frequency with which, as ex- 
perience unfortunately shows, insolvent deb- 
tors attempt on the eve of insolvency to put 
their property movable and 
beyond the reach‘of the general body of 
creditors and of the assistance which they 
sometimes receive from particular creditors 
in consideration of an undue preference for 
themselves or even out of simple friendship, 
the mere statement of the above facts and 
figures is sufficient, in my opinion, to throw a 
cloud of suspicion on the plaintiffs’ case and 
to make it incumbent on them to show by 
very clear and satisfactory evidence that the 
full consideration on which they rely was 
really given and is nota mera blind to de- 
ceive the Court and conceal the real nature 
of the transaction. Can it be said that the 
plaintiffs’ evidence satisfies this test as to 
the manner in which the fresh consideration 
jg made up or the transfer came about ? 
The plaintiffs who are admittedly old friends 
of the insolvent-debtors had regular dealings 
“with them and carry on business in the same 
street a few doors off and have three branches 
of business none of which is money lending 
though they say they have at times made 
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advances. The whole of the pre-existing in- 
debtedness of Rs. 6,000 of the insolvents to 
them is for goods supplied; they had not previ- 
ously made any advances at all to the insol- 
vents in 1908 or 1907, and were notable to 
-show they had accommodated them with 
more than Rs. 3,000 at a time receiving 
similar accommodation themselves from the 
defendants 

This being the case the large advance 
made on the 10th August certainly requires 
explanation. The story of the Ist plaintiff 
P. W., the only plaintiff called, is that on 
August 8th his firm advanced Rs. 3,000 to 
the defendants as agents for the minor sons 
of their relative Sanka Ramasawmy lately 
deceased whose business they were managing 
in pursuance of a letter of demand of that 
date Exhibit F signed by the 3rd defendant 
and brought by their gumashta Canniah, that 
on the 9th Canniah came again and asked 
for an advance of Rs. 15,000 to the defendants 


themselves. The plaintiffs said: “We have 
been asking for our money for four or 
five days and can’t give that. Canniah 


said they wanted it badly and would re-pay 
in a month. They had already utilized for 
their own purposes the Rs. 3,000 they borrow- 
ed on the previous day for the minov’s and 
now only wanted Rs. 12,0 0. The Ist plain- 
tiff said: ‘If you give security, we will make 
the advance, we have not till now advanced 
such a large sum'.” The only corroboration 
of the 1st plaintiff as to this instance is the 
gumashta Canniah on whose evidence I sha.l 
have to comment later. Pausing here I may 
say that this part of the plaintiffs’ story 
lacks probability. It is not their case that 
the transaction arose vut of a demand or 
security made by them in the first instance 
and I do notthink the evidence establishes 
that the defendants had been subjected to 
any pressure by the plaintiffs for re-payment 
of their indebtedness which was recent. If 
the defendants really wanted to raise money 
for carrying on their business why shoald 
they not have taken their jewels and their 
unincumbered properties to some one whiose 
business it was to lend money and to whom 
they were not already indebted and from 
whom a much larger advance could have 
been obtained. Further it was odd to ac. 
company a demand for Rs. 15,000 with a 
statement that you had already misappro- 
priated Rs. 3,000 of it, The Ist plaintiff next 
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says the debtors sent for him on the same 
day and he went to their house with his 
gumashia-Ramaiah and found all four defen- 
dants there. The Ist plaintiff said that they 
owed already near Rs. 9,C00 (this includes 
two debts amounting to Rs. 3,000 not due to 
the plaintiffs but to two minors related to 
them whose affairs Ist plaintiff says his firm 
were managing) and that he would give a 
further advance of Rs. 9,000 if they give 
security for Rs. 20,000. The defendants, he 
says, agreed and signed Exhibit H which he 
calls a list; bub which is really a letter 
from the defendants to the plaintiffs offering 
to execute a promissory-note for Rs. 21,009 
in respect of about Rs. 9,009 already owing 
aud a further advanca of Rs. 12,000 and to 
deposit ticle-deeds of the properties mention- 
ed in the letter which are the suit proper- 
ties and inquiring if the plaintiffs would 
grant {he loans. This letter, it is important 
to notice, Ist plaintiff states, was written 
by his gumashia Ramaiah who accompanied 
him in the defendants’ house and was then 
and there signed by defendadts Nos. 1 aud 
3 for themselves and on behalf of their two 
brothers. [am not prepared to accept his evi- 
dence on this point. The gumashta Ramaiah’s 
evidence can hardly be said to corroborate him 
as this witness at first said that Exhibit H was 
written inthe Ist plalntiff’s house though 
he afterwards corrected himself. Baing a 
letter from the defendants and signed by two 
defendants and written according to the evi- 
dence for the plaintiffson the 9th of August 
when itis not suggested that the defendants 
went to the plaintiff's house it ought, no doubt, 
in order to fit in with the plaintiff's case, to 
have been written in the defendant’s house: 
but there are circumstances which suggest that 
it was not. 

It is odd enough thata letter of the de- 
fendants asking the plaintiff for an advanca 
should have been written in their own house 
by the plaintiff's gumashta. Itis also odd 
that it is not on the paper of the defendants; 
for alarge firm like the defendants always 
have paper with a printed headingand address 
and that these defendants had such paper ap- 
pears from Exhibit V which is another letter 
of theirs. What, however, is not only odd 
bat, in my opinion, most significant is that 
the other most important document J. which, 
according to the plaintiffs, was written the 
next day the lOth also by their gumashta 
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Ramiah in the plaintiff's house also written 
in exactly the same plain ruled paper with 
the same water mark. According to the 
plaintiff's case, the arrangement between the 
plaintiffs and the defendants was entered into 
at the defendants’ house on Sunday the 9th 
and was embodiedin H and pursuant to such 
arrangement the suit title-deeds were 
sent to the plaintiffs the same night. Tf for 
the reasons given we cannot, as I think, act 
on the plaintiff's evidence that H was 
written at the defendant’s house on the 9th, 
we cannot accept the evidence that the 
mortgage and the loan were negotiated on 
that occasion and no other is suggested. On 
the other hand, the fact that Mxbibit H and 
J, which, as will be seen, are the cardinal 
documents in the case, are both written on 
the same papers and are both admittedly 
in the handwriting of the ‘plaintiff's 
gumashi1, Ramiah, goes some way t) support 
the suggestion which is put forward by the 
Oficial Assignee though heis naturally not 
iua position to give affirmative evidence 
that Mxhibits H., J. and K. do not represent 
a real transaction but were concocted at the 
same time and place probably with the 
assistance of some one nob unacq tainted with 
bankruptcy law as part of a schema to 
defraud the general body of creditors. To 
return to the evidence of two former 
gumashtas of the defendants’ firm, P. W. 
No. 6 and P. W. No. 8 speak to taking the 
title-deeds from the defendants to the plain. 
tiffs on the evening of the 9th but produca 
no receipt and if other parts of the plaintiff's 
evidence are unsatisfactory, I am not disposed 
to place reliance on the evidence of people 
in the position of these witnesses. Here I 
may observe further that the witness 
Canniah, who corroborates the Ist plaintiff, 
generally gave his evidence-in-chief in such 
a manner as to induce me to note at the time 
that he appeared to he repeating a story 
learnt by heart. Coming now to the 10th 
August, according to P. W. No. 1, defendant 
No. 1 and defendant No. 3 executed in the 
plaintiff’s house the pro-note Exhibit J for 
Rs. 20,962-1-6. The consideration shownin the 
body of the note isabont Rs. 6,000 previous 
indebtedness Rs. 3,000 said to be due under 
Sanka Ramasawmi Chetty’s son’s account, 
that is, Rs. 3,009 the defendants had 
borrowed from him on the Sth and used 
themselves, two promissory. notes by the 
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debtors in favour of the two minors whose 
affairs the plaintiffs say they were managing, 
on one of which Rs. 1,700 and on the other 
Rs. 1.200 were alleged to be due. These 
promissory-notes are stated in J. to have 
been transferred to the plaintiffs but were not 
in fact transferred to them by the guardians 
of the minors until some days after the 
insolvency. The inclusion of these debts 
suggests to my mind that the plaintiff knew 
of the impending insolvency and the fact 
that the promissory-notes had not been 
transferred at the date of J as therein stated 
shows how the transaction was hurried 
through. The promissory-note also acknow- 
ledgesthe receipt on the day itself of Rs. 6,509 
and the payment of Rs. 2,500 on account of one 
Dora Mallikarjanudu making Rs. 20,962 in all. 
As to the payment of Rs. 6,500 to defendants 
Nos, Land 3 and of Rs. 2,500 to Mallikarjunu- 
du, we have the evidence of the Ist plaintiff 
P. W. No. Land P. W. No. 3 one Ramaseshiah 
who says he paid Rs. 3,090 to the plaintiffs 
and saw them include it in a payment on the 
10th to some other persons who he was told 
were Canthem’s people. He does not show 
how Rs. 3,000 was due by him but says it 
may have been for'goods supplied and to be 
supplied. I attach no weight to his evidence. 
Then we have the evidence of S. Paupiah 
P. W. No. 4 who describes himself as a 
merchant living opposite toCanthem’s and 
who attested J. and K. (Mallikarjunudu’s 
receipt) and says he the Rs. 6,500 and 
_ Rs, 2,500 paid. In cross-examination he says: 
‘‘Kantbams were indebted to him; but he had 
nob proved his debt.” He would not say if he 
was insolvent or not, or if he owed money to 
the plaintiffs. I am not prepared.to act on his 
evidence. If it be asked what motive a 
witness like this could have for giving false 
evidence, I can only say that assisting the 
insolvyents to save something from the wreck 
of the fortunes at the expense of the general 
body of creditors, might not appear so 
reprehensible to friends and neighbours such 
as this witness and the plaintiffs as it must 
to the Court; and that where there is a 
motive for swearing falsely, the obligation 
oftheir oath sits very lightly on witness, 
The only other witnesses to the payment are 
gumashtas of the plaintiffs andthe defendants 
whose evidence does not appear to me to ba 
entitled to any weight. There was one 
person who could, if so minded, have thrown 
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a flood of light on the whole transaction aud 
whom the plaintiffs did not venture to put 
into the box, although Ist plaintiff stated 
he was in Court and coming as a witness. L 
mean Mallikarjunudu, the executant of K and 
the alleged recipient of Rs. 2.500. He 
is undoubtedly a near relation of the defen- 
dants Nos, 1 to 4,—the witness would not tell 
the exact relationship—and a partner in their 
cotton press business. According to the 
schedule compiled on the accounts left by the 
defendants, he was at this time indebted to 
the defendants in the sum of Rs. 58. No 
reason is given or suggested for thinking that 
Rs. 2,500 could honestly have been paid to 
him on this occasion. I do not accept the evi- 
dence that any payment was made to him and 
think it much more probable that he signed 
the receipt K to deceive the Court and assist 


‘the defendants in making away with their 


assets, The plaintiffs also. rely on his accounts 
and those of the defendants, but I do not 
think they carry the case any further. There 
is no evidence nor does-any presumption arise 
that the plaintiffs’ accounts of the 10th were 
written up on the day itself on the 1lth. 
and they certainly would not have been 
written upon ihe 12th which was a holiday. 
Even if the whole transaction was a sham, | 
should still expect it to be borne out by the 
plaintiff's accounts. As for the defendants, 
they had according to the plaintiffs’ own 
evidence ceased to keep accounts in regular 
books before this. They left only rough 
books of loose sheets stitched together from 
which Exhibit N has been prepared in the 
Official Assignee’s office. It would, therefore, 
have been perfectly easy t) falsify these 
accounts in support of their transaction. L am, 
therefore, unable to accept Exhibit N as 
proof that Rs. 6,00) which is entered there 
as received from the plaintiffs on the 10th was 
paid away by the defendants in the ordinary 
course of business before they closed. yen 
assuming to be genuine, it is not easy to see 
what these entries of credits and debits 
prove and the importance attached to it hy 
the plaintiffs’ advisers may be judged hy 
the fact that they have failed to have it 
translated before the trial. That the defen- 
dants, who were clearly contemplating in- 
solvency on the 10ch, paid away Rs. 8,500 as 
suggested by the plaintiffs is to me incredible 
The only independent evidence of any pay- 
ment by the defendants in these days iy of 
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Rs. 1,000 on the Sth and of Rs. 1,500 on the 
10th on the dishonoured haundi already men- 
tioned. In my opinion the plaintiffs have failed 
to prove by satisfactory evidence that they 
made any further advances to the defendants 
Nos. 1 to 4. They are not, therefore, entitled 
to retain the suit title-deeds as security for 
such advances. As to previous indebtedness, L 
think that no further advances being proved, 
the necessary inference which ariseson the 
other facts of the case is that in receipt of 
the past indebtedness, the deposit was a 
voluntary conveyance made with a view of 
giving undue preference to these creditors. 
Tt was made on the eve and, in my opinion, in 
contemplation of the insolvency and there 
is no evidence of legitimate pressure or of 
other circumstances which could take it out 
of that character. It was argued on some 
of the old cases before the Bankruptcy Act 
of 1869 that the intention to prefer must bo 
for the sole motive thal actuated the debtor 
to bring the case within section 24 of the 
Indian Act which. corresponded to the 
English decisions before the statutory 
provision as to undne preference introduced 
in the Act of 1869. The decision of the 
House of Lords in Butcher v Stead (L) and 
other cases show that in this respect the Act 
of 1869 made no difference and I think that 
the later decisions in England, which show 
that it is enough if the dominant view be 
to prefer, are applicable to cases arising 
under section 24of the Act of 1848. 

In this case, however, the further advances 
not being proved, there is no satisfactory 
evidence of any other motive unless it bə 
that of obtaining .in consideration of such 
preference, the assistance of the plaintiffs 
in depriving the creditors of the benefit of 
the residue of the security, that is to say of 
perpetuating a fraud on the Insolvency Law. 
While I consider that the finding that the 
further advances are not proved is sufficient 
to enable me to dispose of the case. I hare 
no hesitation in going further aud holding 
on a full consideration of the evidence and 
all the facts and circumstances of the case 
which as pointed out in Halsbury’s Laws of 
England, Vol. 2 at page 287 are what the 
Court has to look to. That the trans.ction 
evidenced by the Exhibits H, J and K was 


a pretence and a sham devised in contempla- 
(1) (1860) 7 H. DL. 839; 4t L.J. Bk. 129; 83 L. T. 
541; 24 W. R. 463. 


INDIAN CASES. 


[1910 


tion of the insolvency for the purpose of 
defrauding the general body of craditors. In 
the language used by Lord Justic: Bowen 
in a mush less flagrant cuss, He-pirt: Hill, 
In re Bird (2), an elaborate farce was devised 
to concaal the real truth, bat the eyes of 
common sense can see through ib ; cases such 
as, In re Melnnes, Hx-parte Bumsterd (3), The 
Thomas(4) in whicha debtorin difieulties bat 
hoping to struggle through, charged his assets 
tocreditors in consideration of future advances 
have no bearing in the present case. Nor 
am I called on to discuss the ruling of Cave, 
J. In re Arnot (5), as I have found the fur- 
ther advances not proved or to refer t> the 
many other crises cited before me on both 
sides. In my opinion, the suit fils and m 13b 
bedismissed with c23$3s—tvo eorasals. 
Duit dismissed. 

(2) 23 Ch. D. 635 at p. 795. 

(3) 8 T. L. R. 14; 6 Asp. M. C. 536. 

(4) 63 L. 1. 353. 

(5) 6 Morr. 215. 
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MADRAS HIGH COURT. 
Frese Civin Arrear No. 49 or 1997, 
August 23, 1910, 
Present: —Mv. Justice Munro and 
Mr. Justice Abdur Rahim. 
PANDA VENKAMMA asp avotirgn — 
DEFENDANTS—APPELLANTS 
versus 
PANDA PATTAYA AND OTHERS —PLAINTI KES 
— RESPONDENTS. ; 

Hindu Law— Alienation bya widow of ker rights — 
Suit by reverstoner—No cause of action, 

Where a widow alienates her life-interest in tho 
property, the reversioner has no cause of action as it 
in no way affects his rights. 

Appeal against the decree of the Dis- 
trict Court of Guntur, in Original Suit No. 3 
of 1995. 

Mr. P. Nagabushnam, for the Appellants, 

Mr. T. Prakasam, for the Respondents. 

Judgment.—it is contended that the 
plaintiff has no cise of action. The case in 
the plaint is that by Exhibit A, there was 
an alienation by the Ist defendant of the 
estate of her husband in favour of the 2nd 
defendant's husband Pichayya and that the 
alienation was invalid because if was made 
without any legal necessity. The prayer 
was that the alienation should be declared to 
be void excapt for the life of the lst de- 
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fendant or till her marriage. Now if the 
alienation, if any. made by Exhibit A ts 
such as to affect the plaintiffs’ right as re- 
versioner, the plaintiff has undoubtedly a 
cause of action to sue for the declaration 
sought. But from Exhibit A, if is clear 
that all that the Ist defendant relinquished 
in favour of Pichayya was whatever right 
she might possess in the family property 
and it cannot be denied that a widow may 
relinquish her own interest. See [sri Dult 
Koer y. Hansbutti Koerain (D). The utmost, 
therefore, that the 1st defendant relinquished 
by Exhibit A was her life-interest and her re- 
linquishment of that interest in no way affects 
the plaintiffs’ rights as reversioner. The 
plaintiff has, therefore, no cause of action for 
a declaration that the alienation made by Ex- 
hibit A is void except for the life of the lst 
defendant. On this ground we must reverse 
the decree of the District Judge «nd dismiss 
the suit with costs throughout. 
Appeal dismissed. 


(1) 10 C. 32Ł at p. 332; 13 C. L. R. 419; lo I. A. 
150. 





(sc. aL W.N. 564) 
MADRAS HIGH COURT. 
Cin Sgorr No. 46 or 1969. 

August 26, 1910. 

Present:—Mr. Justice Wallis. 
GENTHEY SUBBIAIL CHETTY— 
PLAINTIFF 
versus 
SONTHAFWR ABDUL KARIM BAKER 
SAHIB—DEFENvanT. 

Letlers Patent (Madras), s. 12—Leave to sue granted 
—Molion to revoke—Written statement, 

Where leave to sue was granted, as a major 
portion of the cause of action had arisen in 
Madras, a motion to revoke that lewe should be 
made at once or the purty should tike an esten- 
sion of time for filing his written statement on 
that ground. 1t is for the interest of the parties that 
the question whether leave is to be revoke or not 
should be decided at the outset before any costs are 
ine red, 

Judgment.—as a major portion of 
the cause of action seems to me to have 
arisen, in Madras, leave was given to file 
the suit here. A motion was pub in to 
revoke that leave which came on before Mr. 
Justice Bakewell and it was directed by 
Mr, Justice Bakewell to be posted along with 
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the case. Personally in sucha case I prefer 
that the party who seeks to revoke the leave 
should do soat once and should always b> 
prepared t» extend the time for tiling his 
written statement on that ground because it 
is for the interest of the parties that the ques- 
tion whether leave is to be revoked or now 
should be decided at the outset before any 
costs are incurred. I see no reason whatever 
to revoke the leave to sue whieh was granted 
and dismiss the motion with costs. 
Motion dismissed, 


(sc. 1 M. W. X. 566.) 
MADRAS HIGH COURT. 

Cryin REvISION Petition No, 553 or 1909, 
August 30, 1910. 
Presenl:—Mi. Justice Sankaran Nair. 
T, V. RAJARAM RAO -DEFENDANT — 
PETITIONER 
versus 
S. SUNDARAM ALYAR—Puarsite p— 
RESPONDENT. 

Madras Est ites Land det (Lof WUS), s Bost Roel, 
(d) ant s. 8 Jars litin of Cite Grut. 

The plaintif was the receiver of the Taujore 
Palace Estate which comprised a uuwmber ol vil- 
lages, These properties were taken possession of 
by the Bası India Company in the evereie of 
their Sovereign power and they were wianted 
back in 1882 by the British Government to the 
Ians. The lawi in question hal Desn treare t 
as a separate village. Tt was contended by the 
defendant that the land fell within the parview 
of clause (d) of section 8, sub-section 2 of the Mauras 
Estates Land Act. It was conceded that the Rae vs 
hive been enjoying both the crams: 

Held, that the land in question censet to be put 
of the estate and fell within the exception tos ection S 
of the Act, and that the Civil Co wt hul jurisdicuon 
to try the suit in respect of the lead 

Petition, under section 25 of Act IN of 
1887, praying the High Court to revise the 
decree of the Subordinate dudge’s Court of 
Tanjore, dated 3rd May 1909, in Small Cause 
Suit No. 1317 of 1908. 


Mr. T. R. Venkaturamasistr’, forthe Ap- 
pellant. | 

Me A. Venkelachartar, for the KRespoml- 
ent. 


Judgiment.—The defendant has taken 
a plea to the jurisdiction of the Civil Courts 
based on Act Lof 1998, “Estates Laud Aen? 
There is no finding on that question. 

The Subordinits Judze will retarn fin l- 
ing on that question after taking evi ong i? 
tendered. 
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The finding.will be returned withinone week 
after the re-opening of the tubordinate Court. 
Seven days will be allowed for filing mamoran- 
dum of objections. 

[In compliance with the order contained in 
the above judgment, the Subordinate Judge 
of Tanjore submitted the following 

FINDING. 
The High Court has remanded this suit for 
a finding on the issue framed by it viz., 

“Whether the jurisdiction of the Civil Courts 
to try the suit is -barred by Act I of 1908, 
Estates Land Act.” 

2. After remand the defendant examined 
one witness and filed no documents. The plain- 
tiff examined one witness and filed a nambər 
of documents. 

3. Before proceeding to deal with the 
issue, I may state here that the objection 
to the jurisdiction taken rather vaguely 
and in general terms in the defendant’s 
written statement was not at all brought 
to my notice by the defendant’s pleader at 
the former trial. Much less was the point 
argued and pressed by him. Therefore, I did 
not state it as one of the points in œn- 


troversy between the parties and give a. 


finding on it. 

4, The plaintiff is the Receiver of what 
is known as the Tanjore Palace Estate 
which comprises a number of villages, &2., 
These properties along with others had been 
taken possession of by the Wast India Com- 
pany in the exercise of their sovereign 
power and trust for the Brilish Government 
by an act of State in 1856 shortly after the 
death of Sivaji Maharaja Sahib. They were 
granted in 1862 bythe British Government 
to the Ranees. The land in question is part 
of Vennar Ramasami Thottam which has 
been treated inthe accounts as a separate 
village (See Exhibits R series, Jamabandy 
accounts from Fasli 1266, 1858 and also the 
evidence of the Karnam, defendant’s Ist 
witness) and is one of the villages attached to 
the Palace Estate. The defendant’s pleader 
contends that this land falls within the pur- 
view of clause (d) of sub-section 2 of sec- 
tion 3 of the Madras Estates Land Act. From 
Exhibit S series, ib appears that the owners 
of the Palace Estate have been enjoying full 
rights in this village, and it is in fact cən- 
ceded by the defendant’s pleader that fora 
long time the Ranees have been enjoying 
both the varams in respect of the land in 
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question. There is absolutely no evidence on 
defendant's side to show that the former 
owners were entitled only to melvaram in res- 
pect of this land andthat the grant to the 
Ranees was only the right to collect the 
melvaram. Assuming for the sake of argu- 
ment that it is soas the Runezs have been 
admittedly enjoying both the varam for a 
long time, it has to bs presumed that they . 
have acquired the kudivaram interest also. 
In that case, the land in qnestion by virtue 
of exception to section 8 of the Act ceases 
to be part of the Estate. I hold that the 
land in question i is not, or has ceased to be, 
part of “Estate” as defined in sub-section 2 
of section 3 of the Estates Land Act, and that 
the jurisdiction of Civil Courts to try the 
suit is not burred hy the said Act. I find the 
issue raised in the negative and against the 
defendant.] ` 

This petition coming on for final hearing 
after return of the finding of the lowar Court, 
the Court delievered the following 

Judgment.—0On the facts found, the 
Civil Court has jurisdiction.. 

I agree with the Judga that the amount 
remained with Arbuthnot at the petitioner's 
risk evenafter renewal. The petition is dis- 
missed with costs. 

Petition dismissed. 


(s.e LM. W.N. 567.) 

MADRAS HIGH COURT. 
CORIMINAL Ruviston Case No. 473 or 1919. 
(Rererrep Case No. 62 or 1910). 
September 15, 1910. 
Persent:—Mr. Justice Sankaran Nair. 
KOTTAPARAMBIL KUNHAMMAD AND 
ANOTHER —ÅCCUSED 
versus 
WMPEROR—Obpposite PARTY, 

Criminal Procedure Code (Act V of 1893), s. 535 

Notifying residence. 

Where there is no previous conviction, the accused 
shall not be asked tə notify his residence. 

Case referred for the orders of the High 
Court, under section 438 of the Uriminal 
Procedure Code, by the District Magis- 
trate of Malabar in his letter, dated 24th 
August 1910, Ref. on C. No. 1327- M.-10. 

The Public Prosecutor, Contra. 

Order.—As ihera is no previous con- 
viction, the order in so fav as ib directy 
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the Ist accused to notify his residence is 
set aside. 


Order set aside. 


(s. c. 1 M. W. N. 568.) 

MADRAS HIGH COURT. 
Criminar REVISION Case No. 475 or 1910. 
(RersrRED Case No. 64 or 1910.) 
September 15, 1910. 
Present:—Mr. Justice Sankaran Nair. 

SK. Syed KHADI HUSSAIN—Accousep. 
TETSUS 
EMPEROR—Opposits PARTY. 

_ Fugitive Offender's Act {44 and 45, Vic. Chap. 69) 
$. 18—Warrant—Endorsement ihereon— Extradition 
Act (XY of 1903), s. 19 cl. (c)—Jurisdiction of Magis- 
trate —Discharge of sureties. E 

_ Where a Magistrate failed to endorse a warrant 
afier satisfying himself that it was properly issn- 
ed under section 13 of the Fugitive Offenders Act, 
the arrestthereunder and the subsequent proceed- 
ings are not in accordance with law and, therefore, 
the amounis deposited by the sureties must be ro- 
turned to them. 

Section 19, clause (c) of the Extradition Act, 
empowers only a first class Magistrate or any 
Magistrate empowered by the Local Government 
in that behalf, to onforce the provisions of the Fugi- 
tive Offender’s Act. ` 


Case referred for the orders of the High 
Court, ander section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Tanjore, in his letter, dated 22nd June 
1910. 

The Public Prosecutor, for the Crown, , 

Order.—lI agree with the District Magis- 
trate. The Sub-Magistrate failed to endorse 
-the warrant after satisfying himself that 
it was properly issued under section 13, 
Fugitive Offender’s Act (44 and 45 Vict. 
Chap. 69). 
Magistrate or any Magistrate empowered 
by the Local Government in that behalf 
who bas been authorized by section 19, 
clause (e) of Act XV of 1903 to enforce the 
provisions ofthe Fugitive Offender’s Act. 

The arrest and the subsequent proceedings 
are not, therefore, in accordance with law. 
_ The amounts deposited by the sureties wili, 
therefore, be returned to them. 

Order sel aside 
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- second appeal again coming on for hearing, 


Further it is only a first class - 
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(s. c. 1 M. W. N. 616.) 

MADRAS HIGH COURT. 
SECOND CIvIL AppeaL No. 262 or 1909. 
September 20, 1910. 

Present: —Mr. Jastice Munro and 
Mr. Justice Krishnaswami Aiyar. 
TITTI BALAKRISHNAYYA NAIDU— 
DEFENDANT— APPELLANT 
TETSUS 
DOODA RAJAMMA AND OTHERS— 


s PLAINTIFFS— RESPONDENTS. 
Contract Act (IX of 1872), s. T4—Penal interest. 
Where a document provided that on the expiry of 
two years if ihe principal was not paid, interest at 
the rate of 14 per cent. per mensem should be paid; 
Held, that the stipulation was not penal. 


Second appeal against the decree of the 
District Court of Ganjam, in Appeal Suit 
No. 61 of 1908, presented against the decree 
of theCourt of the District Munsif of Sompeta, 
in Original Suit No. G10 of 1907. 

Mr. H. Balakrishna Row, for the Appel- 
lant. 

Judgment.—tThe provision in Exhibit 
A for enhanced interest is that, on the 
cxpiry of the period of two years if the 
principal was not paid, interest would be paid 
thereon ab Rs. 13 per cent. per mensem. 

There is nothing penal in this provision 
andthe rateis not exorbitant. We, there- 
fore, allow interest at 13 per cent. per mensem, 
The appellant will put in an account show- 
ing the amount due to him on this basis, and 
iThis 


this day the Court delivered the following 
judgment.) The account called has been put 
in by the appellant. There will bea decree 
for redemption cn the plaintiff paying 
Rs, 417-2 3in 6 months from this date, the 
patties will bear their own éosts throughout. 
Decree modifed. 
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fs. c 1 M. W. N. 616). 

MADRAS HIGH COURT. 
CRININAL Revisros No. 253 or 1910. 
CRIMINAL Revision Perros No. 203 or 1910. 
October 11, 1910. 

Present:—Mr. Justice Aiyling. 
MAINA SERVATL AND otHexS—PETIMIONERS 
versus 

EMPEROR~— 

Penal Code (Act XLT of 1860), ss. 188 and 480-~ 
Overseer of the P. W. D. not a public servant lawfully 
empowered to promulgate an order —Disabedieace 
thereto—No offence wader s. 188. 

The accused, ryots of a certain village, were con- 
victed by the Deputy Magistrate of offences under 
sections 430 and 188, Indian Penal Code, for damming 
a certain odai and feeding the tank in contravention 
of an order issued by the P.W.1). Overseer, The 
Sessions Judge reversed the conviction under section 
450 but confirmed the conviction mnder section 188, 
Indian Penal Code. It was contended on behalf of 
the aceused that the Overseers: order did not come 
within section 1&8: 

Heid, that the contention was valid, 

The order of tho Overseer could not.operate to 
make an act unlawful which was lawfnl before its 
promulgation. 

Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying 
the High Court to revise the judgment of 
the Additional Sessions Comit of Madura, in 
Criminal Appeal No. 25 of 1910 (C. C. No. 103 
of 1909, on the fileofthe Ist class Deputy 
Magistrate of Madura). 

Mr. T. Rangachartar, for the Petitioners. 

The Publie Prosecutor, for the Crown. 

Order.—tThe petitioners, rpots of Vyra- 
vanatham village, were convicted by the 
Deputy Magistrate of Madura Division of 
offences under sections 430 and 188 of the 
Indian Penal Code for damming a certain 
“Odai” feeding their tank in contravention 
of an order issued by the P. W. D. Overseer 
(Exhibit B). ‘The Sessions Judge reversed 
the conviction under section 420 of the Indian 
Penal Code on the ground that the appellants 
might, in good faith, have believed that they 
were entitled to take the “Odai” water to 
their tank; but confirmed the conviction 
under section 188 of the Indian Penal Code. 

The main contention now advanced by the 
learned Vakil for the petitioners is that the 
Overseer's order does not come within the 
scope of section 188, Indian Penal Code, 
which speaks of “an order promulgated by a 
publie servant lawfully empowered to promul- 
gate such an order” and I think this must be 
allowed, Without endorsing the extreme 
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view put forward by him (ez, that the 
section only contemplates orders passed under 
powers expressly conferred by a statute, such 
as orders of a Magistrate under the Criminal 
Procedure Cede), I am certainly cf opinion 
that this order of an Overseer cannot operate 
to make an act unlawful which was lawful 
(according to the finding of the Sessions 
Judge) before its promulgation: vide High 
Court Proceedings No. 106, dated the 18th 
January 1878 and Criminal Revision Case 
No. 88 of 18€5 reported on pages 138, 139 
and 141 of Weir’s Criminal Rulings, Volume I. 
There is no question of the right of Govern- 
ment to control the distribution of water 
for irrigation purposes which is unquestion- 
able; bub of the operation of this order of a 
subordinate official under section 188 of the 
Indian Penal Code. The fact of its existence 
and communication to the accused might 
very well have been considered in connection 
with the charge under section 430 of the 
Indian Penal Code, in determining whether 
the accused were really acting in good faith 
in damming the stream: but ib cannot he 
made the basis of the charge nnder section 188 
of the Indian Penal Code. 

The convictions and sentences are set aside 
and the bail bonds cancelled. 

Conviction set aside. 





(s. c. 1 M. W. N. 618.) 
MADRAS KIGH COURT. 

Civis Svir No. 66 or 1902. 
September 27, 1910. 
Present:—Mr. Justice Wallis. 
ANGULO-INDIAN TRADING COMPANY 
— PLAINTIFF 
LETSuUS 
G. F. BRIERLY——Derexpant, 

Personal liability —Promissory-note—Plea of failure 
of cousideration— One consideration can only support one 
coutract—Relations between parties entered in document 
---Rights and liabilities only governed by 3t—Mortgage 
—Mortyayor’s personal liability. 

The defendant entered into an agreement reciting 
that Sand the defendant had obtained a Manganeso 
concession in Mysore and that they agreed to admit 
E toa share of the profits arising or to arise from the 
concern in consideration of Fs causing the plaintiff 
company to undertake the management and develop- 
ment of the rights comprised in their license and to 
finance the concern. All three entered into an agree- 
ment with the plamtiff company on the same day 
reciting that at the icquest of E, the plaintiff company 
have undertaken to manage and develop the rights 
andadrvance the moneys form time to time, The 
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agreement further laid down that the said plaintiff 
company should find all monies required from time 
to time for working, prospecting and developing the 
lands and also all monies for the kist etc, and that all 
sums so paid or advanced by the said company as 
aforesaid shall bear interest at 2 per cent. above the 
current bank rate and be paid or deducted from the sale 
proceeds of the ores, as are disposed of or shipped, and 
the deed further provided a remuneration for their 
services. Under the agreement, tho plaintiff company 
were making the advances to the parties one of whom 
was the defendant. The concern failed and the mine 
had to be closed and the defendant was called upon 
to pay his share of the expenses. Ho executed the 
plaint pro-noto for this and some other indebtedness 
which is not in question in this suit: Held, that under 
the agreement above set out there was no personal 
liability on the part of the threo members that 
entered into the agreement and, therefore, against 
the defendant. 

Tt is well-settled that there is an implied covenant 
in all mortgage instruments making the mortgagor 
personally liable. 

Yates v. Aston, (1868) 4 Q. B. 182; 12 L. J. Q. B. 
160 ; 3 G. and D. 351, followed. 

But where the mortgage instrument contains clear 
provisions making the mortgage-debt re-payablein a 
particular way, such provisions must be given effect to 
and in such cases there is no personal liability. 

Mathew v. Blackmore, (1856) 1 H. N. 762; 26 L. J. 
Ex. 150; 5 W. R. 368, followed. 

Whero a contract is reduced to writing, in order 
to define und give evidence of a transaction ‘between 
the parties, the writing should regulate their res- 
pective rights and liabilities. 

Brandt’s Sons Co. v. Dunlop Rubber Co., (1905) A. 
C. 454; 74 L. J. K. B. 898; 93 L. T. 495; 11 Com. Cag, 
1; 21 T. L. R. 710, relied upon. 

An implied promise to pay does not follow where 
there isan express promise to pay in a particular 
manner and on a certain event happening. 

It was contended on the facts above set forth that 
the defendant having given a promissory-note for the 
amount, he was not at liberty to plead that there was 
nfailureof consideration: Held, that he was entitled 
to.raise such a plea. 


Firwane yv. Wright, (1856) 11 C. B. 481, relied upon. 

A consideration for a contract could operate only 
once and whenit had operated as consideration for one 
contract it was spent. A single consideration cannot 
be made by force of the definition in the Indian 
Contract Act (as including past servicesat the re- 
quest of the promisor also) to support an indefinite 
series of subsequent contracts. 

The advance made by the plaintiff company, being 
in consideration of the firstagreement, there was no 
consideration for the pro-note by the defendant. 

Ramasamy Pundi Thaliavar v. Authappa Chettiar, 
16 M. L. J. 422, relicd upon. ; 


Messrs. Grant and Greatorex, for the Plain- 
tiff. 

Messrs. Short and Bewes, for the Defen- 
dant. 


JjJudgment.—this is a suit on a pro- 
note brought by the Anglo-Indian Trading 
Co., Ltd. against G. F. Brierly. The defen- 


dant pleaded partial failure of consideration 
and said as to Rs. 4,055 that if due this 
sum was payable to the plaintiff company 
by W. J. Eales for and on whose behalf the 
plaintiff company acted and formed the 
consideration for the granting to the said 
W. J. Eales his one-fourth share.” Now this 
written statement does not admit that any- 
thing was due even by Mr. Falesto the 
plaintiff company and to cover this ground, 
an issue was claimed at the settlement of 
issues and the issue was:— Was there any 
failure of consideration in respect of the pro- 
missory-notesued on ?? Now, the question 
arose inthis manner. On the 17th February 
1908, Messrs. Subba Row, Brierly and Hales 
entered into an agreement reciting that 
Mr. Subba Row and Mr. Brierly had obtained 
a Manganese concession in Mysore and that 
they had agreed to admit Mr. W. J. Eales to 
a share of the profits arising or to arise from 
the concession in consideration of the said 
W. J. Eales causing the Anglo Indian Trad- 
ing Company, Limited, Madras, to undertake 
the management and development of the 
rights comprised in the said license and to 
finance the concern.” This so far as Mr. 
Eales is concerned is rather a curious agree- 
ment which his Directors might, if so mind- 
ed, kave taken exception to. However, they 
hare not. done so. Then onthe same day an 
agreement was entered into between Subba 
Row, Biierly and Hales and the Anglo Indian 
Trading Company, Limited, which recites 
that whereas pursuant to the previous agree- 
ment of the 17th February, “(he Anglo Indian 
Trading Company, Limited, at the request of 
the said John Eales, have undertaken to man- 
ageand develop the rights comprised in the 
said licenseand to advance monies from time 
to time for such purpose, now it is hereby 
agreed between the parties hereto as follows;” 
under thisagreement certain advances were 
made by the Anglo-Indian Company to the 
other parties to the agreement one of whom 
is Mr. Brierly. It was csntended on the part 
of the defendant that the recital that this 
agreement was entered into at the request of 
{he said Eales is of itself sufficient to show 
that the advances made under this agree- 
ment were re-payable by Mr. Eales as the 1e- 
cital that they were made at his request rais- 
cd an implied contract to pay. Now on the 
terms of this agreement, read with the pre. 
vious agreement, to which I have referred, ] 
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am quite clear that this recital is put in to 
evidence that Mr. Eales bas given the con- 
sideration which was stipulated for in the 
other agreement asa condition of admitting 
him toa share in the concession and, there- 
fore, iv seems to me that its fair and obvious 
meaning is that it should be read to raise 
any further inference ofany special implied 
contract onthe part of Mr. Eales as opposed 
to Mr. Brierly & Mr. fubba Row to re-pay 
these advances. If Hales is not personally 
liable for this advance as distinct from Subba 
Row & Brierly, we have to see whether nnder 
the agreement any of these parties is per- 
sonally liable. Now the agreement recites 
“that the said Anglo Indian Trading Com- 
pany, Limited, shall find all monies required 
from time to time for working, prospecting 
and developing the lands comprised in the 
said license as also all monies for the kist or 
other charges and expenses of and in rela- 
tion to the said prospecting license” and that 
it “shall maintain and keep proper books of 
account.” And then in paragraph 4 which is 
the material paragraph for the purpose of 
this case, ibis provided “that all sums so 
paid or advanced by the said Anglo Indian 
Trading Company, Limited, as aforesaid shall 
bear interest at 2 per cent. above the cur- 
rent Bank of Madras rate for the time being 
and shall be taken to account monthly and be 
paid or deducted from the sale proceeds of 
the ores: as are disposed of or shipped.” 
Further, the agreement gocs on to stipulate 
that “the said Anglo Indian Trading Com- 
pany, Limited, shall be entitled by way of 
remuneration for their services to a commis- 
sion of one rupee per ton of ore despatched 
from the Masorahalle Railway Station and 
shall be paid immediately after shipment.” 
Now the main question in this case is whether 
under this agreement there is any personal 
liability on the part of Sabba Row, Brierly 
and Hales. It is well settled that ordinarily 
in a mortgageagreementthe mortgage imports 
an implied covenant to pay, 7.e., there is an 
_implied covenant making the mortgagor per- 
sonally Hableand the leading case on that 
point is the well-known case of Yates v. 
Aston (1). But it is equally well-settled 
even in mortgage agreements that these con- 
tractsare notan exception to the rule that 
the terms of the documents alone must be 
(1) (1868) + Q. B. 182; 3 G. & D. 351; 12 L. J. Q. 
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looked to, if there are clear provisions 
making the mortgage debb re-payable out 
of a certain fund, such provisions will be 
given effect to and the leading case on that 
point is the case of Mathew v. Blackmore 
(2) in which Chief Baron Pollock says :— 
“it was argued before us on behalf of the 
plaintiff that the fact of a loan involved in 
it a liability to pay and snbjected the bor- 
rower to an action of debt and that the 
circumstance of a mortgage,a charge upon 
land being given to secure it, did not affect . 
the right of the lender to sue the borrower 
and the case of Yates v. Aston (1) was cited. 
On the other hand, it was argued on behalf 
of the defendant that the lending and borrow- 
ing of money is like any other contract and 
that the right of the lenderand the liability 
of the borrower depends upon the contract 
between them and that there was no reason 
why in the case of a loan of money the 
ordinary rule should not apply, viz., that 
where the contract is reduced to writing, 
in order to define and give evidence of the 
transaction between the parties the writing 
and the writing alone should regulate their 
respective rights and liabilities.” That is 
the principle which was adopted by the 
Court in that case and the same principle 
was adopted in the judgment of the Privy 
Council by Lord Davey in Kalka Singh v. 
Paras Ram (3), whick laid down that al- 
though the unqualified admission of a debt 
implies a promise to pay it, this implica- 
tion does not necessarily follow where there 
is an express promise to pay in a particular 
manner andon a certain event happening. 
“And accordingly in that case it was held 
that there was no personal liability. The 
agreement in this case is not a mortgage 
agreement. It is primarily an agreement 
for certain advances being made and it pro- 
vides for the manner in which the sources 
out of which, and for the time at which, 
the advances should be re-paid because it 
says they should be taken into account 
monthly and be paid or deducted from 
the sale proceeds of the orders as disposed 
of or shipped.” So that it provides, payment 
is not only to be made out of the proceeds 
of the ore but it is to be made when the ore 
is disposed of or shipped. As regards the 


(2) (1836) 1 H. N. 762; 26 L. J. Ex. 150; 5 W. R. 
363. 
(3) 22 0. 434; 22 I. A. 68, 
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expression “and be paid or deducted,” it 
seems to me quite obvious that one or the 
other of the modes should apply according 
as the ore and the sale proceeds were or were 
not in the possession of the Anglo Indian 
Trading Company. Incase they were not 
in the possession of the Anglo-Indian Trad- 
ing Company there was to be a payment 
and in case they were in the possession of 
the Anglo-Indian Trading Company, there 
was to bea deduction. Now I cannot see 
any sufficient reason for refusing to give 
effect to the express terms of this agree- 
ment, especially as this is not primarily a 
mortgage agreement. No doubt on the prin- 
ciple laid down by the House of Lords in 
Brandts Sons, Co., v. Dunlop Rubber Co., (4), 
the Coart would read this clause as creating 
a charge in favour of the Anglo-Indian Trad- 
ing Company, on the sale proceeds. “But 
prima facie itis an express provision as to 
the method in which the advances are to be 
re-paid and see no sufficient reason for de- 
parting from the written terms of the con- 
tract or for implying anything which is not 
provided for in the contract. I may ob- 
serve further that the Anglo-Indian Trad- 
ing Company is not only to get a very high 
rate of interest but also a remuneration of 
Re. Ll per ton of ore -despatched, which, if 
this concession turned out like some other 
successful ores which were granted about the 
same time, would, of course, have been very 
cousiderable. Moreover, even if I were at 
liberty to go outside the terms of the written 
contract, which in this case I think I cannot, 
yet having regard to concession—knowledge 
as to what was thought of these Manganese 
concessions about the time this was granted— 
and having regard also to the part which 
Mr. Hales himself takes in both of these 
agreements, I should not come to the con- 
clusion that it was intended even to make 
these parties personally liable. However, 
the conclusion [have come to is that they 
are none of them liable parsonally upon this 
contract. 

Now to the facts of the case subsequently 
there is no evidence given in this case but 
it has been admitted and I will read the ad- 
mission that Mv. Males as director of the 
Anglo-Indiah Trading Company, made a 
claim of Rs. 4,000 and odd in regard to this 


(4) (1995) A. O. 454, 7.4L. J. K. B. 898: 93 L T. 
4.95; 11 Com. C, 1; 21 T. L. R. 710. 
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account on Mr. Brierly andhe gave a pro- 
note for this and further indebtedness to the 
plaintiffs. All that is shown is that Mr. 
Eales, acting on behalf of the Anglo-Indian 
Trading Company, made a demand on Mr. 
Brierly to pay his share of expenses which 
had been incurred by the Anglo-Indian Trad- 
ing Company, for this concession, (which 
had to he 
closed) and that Mr. Brierly executed the 
pro-note for this aud some other indebtedness 
which, however, was discharged and is not 
in question in this suit. Mr. Brierly hav- 
ing given a promissory-note for this amount, 
is he now at liberty to plead that there was 
a failure of consideration? ooking to the 
English Law, I am of opinion that he is 
entitled toraise that plea and it is sufficient 
to refer to the case of Firwane v. Wright (5). 
.The further question, however, arose— 
which I thought well to have disenssed— 
as to whether the fact that under the de- 
finition of ‘consideration,’ under the Indian 
Contract Act past services at the request of 
the promisor constituted a consideration 
there was any difference in a case like 
this in India. Now, I find this question 
has been dealt with ina case which is re- 
ferred in Mr. Bhashyam’s and Adyga's use- 
ful work on Negotiable Instruments Act. 
z.e,, in the case of Ramasamy Pandi Thaliarar 
v. Anihappa Chettiar (6), where it was held 
by Subramania Iyer and Moore, JJ., that a 
consideration for a contract couldoperate only 
once and when it had operated as considera- 
tion for one contract it was spent and that it 
could not have been intended by force of the 
definition in the Contract Act to make a single 
consideration for a contract sufficient to aup- 
port an indefinite series of snbsequent con- 
tracts. I am of opinion that in this case the 
advance was made by the Anglo-Indian Trad- 
ing Company, in consideration of the agree- 
ment of the 17th February 1908 and it was 
consideration for that agreement and that be- 
ing so, it cannct be treated as consideration 
for further agreements by Brierly and others 
to make payments to the Anglo-Indian Trad- 
ing Company. On these grounds J am of 
opinion that the suitfails and must be dis- 
missed with costs. 


Suri dismissed, 
(8) (1855) 110. B. 481. 
(6) 16 ML. J. 422, 
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(s. c. 85 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Civie Revistox No. 344 or 1910. 

July 20, 1910. 

Present:—Mr. Justice Ryves. 
Musammat BAGAM JAN AND ovmers— 
DEFENDANTS—-ÀPPNLLANTS 
TEVSUS 
QADAR KHAN AND ANOTHER —PLAINTIFAS 
— RESPONDENTS. 

Ouatom—Alienation—Mokarridari rights, erection of 
— Permanent alienation. 

The ercation of mokarridari rights is equivalent to 
a permanent alionation. 

Miya Das v. Malik Aulia Khan, 10 P. R. 1896, Rev., 
followed. 


Petition, under sestion 70 (b) of Act XVIII 
of 1884, as amended by Act XXV of 1899, 
for revision of the decree of ©. L. Dundas, 
Esquire, Divisional Jadge, ‘Rawalpindi 
Division, dated the 5th May 1909. 

Mr. Douglas, for the Petitioners. 

Mr. Morrison, for the Respondents. 

Judgment.—tThe facts of the case 
are given in the judgments of the lower 
Courts. The parties come from the Rawal- 
pindi Division, 

The chief question for decision iu this ease 
is whether the creation nf mukarridari rights 
is equivalent to a permanent alienation. 
Both the Courts below have concurred in 
holding that it is. 

The status of a mukarridar in the 
Rawalpindi Division is described in Maya 
Das v. Malik Aulia Rhan (1). A maukarridar 
can alienate without consulting his landlord, 
and the right is not extinguished at his death, 
bat can be inherited by a collateral irrespective 
of whether the common ancestor occupied the 
land. This being so, it seems to me that for 
all intents and purposes the creation of a 
miukarridart right amounts to a permanent 
alienation, As shown in Maya Dus v. Malik 
Aulia Khan (1), the grant of occupancy rights 
haye in some cases been held to amount to 
permanent alienations. 

The only other ground for revision 
challenges a finding of fact arrived at by the 
learned Divisional Judge, with which [ do 
not think it is necessary to interfere. 

The result is that the application fails, and 
is dismissed with costs. 


Reviston rejected. 
(1) 10 P. R. 1896, Rev. 
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PERUMAL V. KADHIR IBRAHIM. 


(s. c. 1 M. W. N. 626.) 
MADRAS HIGH COURT. 
SEGIND CIIL APPRAL No. 1196 or 1999. 
September 28, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Jastice Krishnaswami Aiyar. 
PERUMAL NAIK ER—Prawtirr— 
APPELLANT 
VErsSuUsS 
KADHIR IBRAHIM ROWTHER AND 


OTHERS— DEFENDANTS — RESPONDENTS. 

Minors property—Mortgige by maternal uncle not 
guardian of minor—Minor s benekt. 

Where the maternal uncle of a minor obtained 
moncy on a pro-note and discharged debts due by the 
minor’s father and five years afterwards executed a 
mortgage of the minor’s properties to his ereditor:~- 
Held, that though the original disbursement was for 
the minor’s benefit, yet as the uncle was not the legal 
guardian aud as his remedy against the minor's estate 
was barred, the mortgage was not for the minor's 
benefit. 


Second appeal against the decree of the 
District Court of Trichinopoly, in Appaal 
Sait No. 289 of 1908, presented against the 
decree of the Court of the District Munsif 
of Srirangam, in Original Suit No. 162 of 
1907. 

Mr. K. Parthasarathi Iyengar, for the Appel- 
lant. 

Mr. T. Hthirajulu Mudal/ar, for the Re- 
spondents. 

Judgment.—tit is argued that the 
mortgage was for the banefit of the minors. 
We may mention here that lst defendant 
was apparently a major according to the 
Munsif at the date of the transaction in ques- 
tion and, therefore, the property of the 
minors is liable. No such issue was . rais- 
ed. Besides on the admitted facts it cannot 
be said that the transaction which the plain- 
tiff is seeking to enforca was for the benefit 
of the minors. What happened was that 
the father of the minors left some debts, 
their maternal uncle borrowed the necessary 
amount on a pro-note and discharged the 
debts. Five years afterwards when Mahomed 
Mira’s remedy against the minor’s property 
was barred, he executed a hypothecation 
bond mortgaging the minor’s property in 
lieu of the prd-note. These being the undis- 
puted facts, the mortgage cannot be said to 
have been executed for the minor’s benefit. 
It was executed by Mahomed Mira who was 
not the legal guardian to re-pay himself for 
certain disbursements which he had made 
no doubt forthe minor’s henefit but for 
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of the transaction in 


question his remedy against the minor’s pro- . 


perty was barred. The second appeal is dis- 
missed with costs. 


Appeal dismissed. 


(s. c. 86 P. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civi Arrear No. 778 or 1910. 
July 12, 1910. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Scoté- Smith. 
HARNAM SINGH AND OTHERS — PLAINTIFES— 
APPELLANTS 
VErsUs 
SAJAWAL AND OTARRS—DEFENDANTS— 
RESPONDENTS. 

Muhommadan Law—-Gift—Equity of redemplion— 
Validity—Mortgage by conditional sale—Foreclosure— 
a re! ecessity of notice to donee. 

A gift, by a mortgagor of immovable property, of 
the equity of redemption, is valid under Muhammadan 
Law, and places the donesin the shoes of the donor. 

Mubi-eud-din v. Manohar Shah, 6 B. G50; Ismail v. 
Ramji, 23 B. 682, dissented from. 

Rahim Bakhsh v. Muhammad Hussan, 11 A. 1; 
Ibrahim Goolam Arif v. Saiboo, 85 ©. 1 (P. O); 4 A. L. 
J. 572; 11 C. W. N. 9783; 9 Bom. L: R. 872; 17 M. L. J. 
408; 6 C. L. J. 695; Mullick Abdul Guffoor v. Maleka, 
10 6. 1112; Shahzadi Hazra Begum v. Khwaja Hussain 
Ali Rhan, 12 W. R. 498, relied upon. : 

Where the mortgagor of a mortgage by conditional 
sale gifts the equity “of redemption, notice of foreclo- 
sure must be given to the donee, although the donor 
is alive. 

Further appeal from the decree of S. W. 
Gracey, Esquire, Divisional Judge, Ferozepore 
Division, dated the 9th April 1907, 

Pundit Sheo Narain, for the Appellants. 

Lala Lal Chand, for the Respondents, 

ORDER OF REFERENCE. 

Reid, C. J.(15¢h February 1910):— 

The question for consideration is whether a 
gift, by a mortgagor of immovable property, 
of the equity of redemption, the parties being 
Muhammadans, is valid and necessitates notice 
of foreclosure on the donee during the life- 
time of the donor. 

No authority of this Court more in point 
than Partab Singh v. Fatta (1), cited by the 

Jourt of first instance, was cited atthe 
hearing, and no special custom was cited for 
either party, the learned Advocate for the 
respondents citing Muhi-ud-din v. Manohar 
Shah (2), followed in Ismail v. Ramji (3), as 
authority for the proposition that a gift by a 

(1) 45 P. R. 1906; 120 P. L. R. 1906. 

(2) 6 B. 680. 

(3) 23 B. 682. 
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mortgagor of land in possession of a mort- 
gages was invalid under Muhammadan Law. 
The parties to the gift dealt with in Partab 
Singh v. Fatta (1), were Hindns, and the 


- Bombay cases cited have been usually treated 


as authority for the proposition set up by the 
learned Advocate for the respondents. Ab 
the same time doubt has been thrown on the 
correctness of the Bombay rulings in section 
307 of Wilson’s Digest of Anglo-Muhammadan 
Law, (Hd. ID), and by Mahmud, J., at page 
on Rahim Bakhsh v. Muhammad Hussan 
4). 

The question was raised in the Court of 
first instance and by the second ground of 
appeal below, and is, in my opinion, of 
sufficientimportancefor reference to a Division 
Beneh for an authoritative ruling. 

I refer this appeal to a Division Bench 
accordingly. Very early date. 

Judgment.—tThe order of the 
15th February 1910, referring this case to a 
Division Bench, will’ be read with this. As 
stated therein, the question for consideration 
is whether a gift, by one Muhammadan to 
another, of the equity of redemption of 
immovable property, is valid and necessitates 
notice of foreclosure on the donee during the 
life-time of the donor. Of the authorities 
cited the following are not strictly in 
point :— 

1. “Ibrahim Goolam Arif v. Saiboo (5), in 
which it was held that the doctrine of Mushaa 
does not apply toshares in companies, or in 
free-hold property in a large- commercial 
town. Their Lordships adopted the ruling 
laid down in Muhammad Mumtaz Ahmad v. 
Zubaida Jan (6), that the doctrine relating 
to the invalidity of gifts of Mushaa is wholly 
unadopted to a progressive state of society 
and ought to be confined within the strictest 
limits. 

2. Mahammad Bakhsh Khan v. Hosseini 
‘Bibi (7), in which there was a gift by one 
woman of 24 villages to the infant children 
of another woman. The plea was that 
possession was not given. Their Lordships 
overruled this-plea on the grounds that the 
gift was attended by the utmost publicity, 
that the deed of gift authorised the donees 


to take possession, and it appeared that they 
(4) 1L a. 1 


(5) 85 O. L.(P. C.); 4 A. L. J. 572; 11 C. W. N. 973; 
9 Bom, L. R. 872; 17 M. L. J. 408; 6 C. L. J. 695. 
(6) ILA. 460 (P. C.); 16 I, A. 195, 


(7) 15 I. A, 81; 15 0. 684, 
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did in fact take possession. Their Lordships 
cited a case, X, of Macnaghten’s Precedents, 
to the effect’ that although the widows of 
late owners ab the time of the execution 
by them ofa deed of gift of immovable pro- 
perty are not.seizad of it, yet if agreeably to 
the donor’s desire, the donee, in pursuance 
of a judicial decree, bacomas subsequently 
seized of the proparty, the fact of the donor’s 
having bean out of possession at the time 
of making the gift is not sufficient to invali- 
date it. 

3. Muhammad Esuph Ravutan v. Pattamsa 
Ammal (8) which dealt only with a Iliba-bal- 
Iwaz. , 

4. Mehrali v. Tajudin (9) which dealt 
with the case of a gift of a house for the use 
of masjid, and neither donor nor donee was 
ever in possession before gift. The house 
was in the possession of the donor’s brother 
and descended to the donor’s son. 

In Muhi-wd-din v. Manohar Shah (2), two 
Judges of the Bombay High Court held that 
a gift was invalid if the donor, at the time 
of making it, was merely owner of the pro- 
perty which she purported to give, the 
possession being with the mortgagee of the 
game. It was held that a sale would be 
valid though the gift was invalid. Campbell, 
J., dissented and held that the gift was valid. 

The decision of the majority was followed 
by a Division Bench in Ismail v. Ramji (3). 
The plea that the donor, having applied to 
the Revenue authorities to transfer the 
mortgaged: property, subject to gift, into 
the name of the donee, had done all that she 
could to give possession to the donee, and 
that the requirements of the Muhammadan 
Law had been complied with, was overruled 
on the ground that the Muhammadan Law re- 
quired that the donor should be in actual or at 
least constructive possession,and thathe should 
. give actual or at least constructive possession 
to the donee. 

Moht-ud-Din v. Manohar Shah (2) was 
dissented from in article 307 of Wilson’s 
Digest of Anglo-Muhammadan Law, Edi- 
tion II, and the learned author expressed 
the opinion that the question whether a 
Muhammadan mortgagor can make a valid 
gift of his equity of redemption, in pro- 
perty of which the mortgagee is, at the time, 


in possession, was not really in issue, the 
(8) 23 M. 70. 
(9 18 B. 156. 
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Court not being called upon to decide whether 
an equity of redemption, being a kind of pro- 
perty not susceptible of physical possession, 
could bs validly transferred by appropriate 
words of gift. 

8. In Rahim Bakhsh v. Muhammad 
Hassan (4), Mahmud, J., said that Mohi- 
ud-Din v. Manohar Shah (2) probably carried 
the law of seisin too far, as is suggested 
by Syed Amir Ali at page 70 of his Tagore 
Law Lectures, 1884. The learned Judge 
cited Mullick Abdul CGuffoor v. Muleka (10) 
and Shahsad’ Hazra Begam v. Khwaja Hussain 
Ali Khan (11). 

In Mallick’ Abdul Gafoor v. Maleka (10) 
Garth, C. J., said at page 1123 :—"“We have 
been referred to several authorities: and 
amongst others to Durrul Mukhtar, Book on 
Gifts, page 625, which lays down that no 
gift can be valid unless the subject of 16 
is in the possession of the donor at the time 
when the gift is made. Thus when land is | 
in the possession of an usurper (or wrong- 
doer), or of a lessee or mortgagee, ib cannot 
be given away, because in these cases the 
donor has not possession of the thing which 
he purports to give. But we think that this 
rule, which is undoubtedly laid down in 
several works of more or less authority, must, 
so far as it relates to land, has relation to 
cases where the donor professes to give away 
the possessory interest in the land itself, and 
not merely a reversionary right in it. Of 
course, an actual seisin or possession cannot 
be transferred, except by him who has it for 
the time being.” The learned Chief Judge, 
went on to say:— What is usually called 
possession, in this country, is not actual or 
khas possession, but the receipt of rents and 
profits; and if lands let on lease could not be 
made the subject ofa gift, many thousands of 
gifts, which have been made over and over 
again of zamindart properties, would be in- 
validated. If we were disposed to agree with 
this novel view of Muhammadan Law (which 
we are not), we think we should be doing a 
great wrong to the Muhammadan community, 
by placing them under disabilities with 
regard to the transfer of property, which 
they have never hitherto experienced in this 
country. Such a viewof the law is quite in- 
consistent with several cases decided by the 


Sudder Dewani Adalat, (under the advice of 
(10) 10 C. 1112. 
(11) 12 W. R. 498, 
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the Kazis, and also by this Court; and ib is 


directly opposed to the case of Amérnnnissd v. . 


Abedoontssa (12). 

In Shahzadi Hazra Begam v. Khwaja 
Hussain Ali Khan (11) a Full Bench, includ- 
ing Peacock, C. J., held, that the existence, 
at the time at which an endowment is made, 
of a mortgage of the endowed property, does 
not render the endowment invalid under the 
Muhammadan Law, and that the mutawalli 


_ 1s entitled to the surplus proceeds of the 


sale of property in execution of the decree 
on the mortgage deed. 
cited from page 453 0f the Fatawa Alam- 
geeri :— ne 

“If a man mortgages land, 


demption of the mortgage, the endowmentshall 
be binding, and this shall not cancel the 
mortgage. If the mortgage is redeemed 
after the land has remained some years in 
the hands of the mortgagee, it shall revert to 
the purpose to which it was appropriated. 
Should he, the endower, die and leave suff- 
cient ‘assets for redemption, the redemp- 
tion shall be effected, and the endowment 
shall be rendered effectual.” 


At page 61 of Amir Ali’s Muhammadan, 


Law, Edition II, the learned author expresses 
the opinion .that the decision of the majority 
in Moht-ud-Din v. Manohar Shah (2) is 
founded upon an erroneous apprehension of 
the Hanafi Law, under which seisin is re- 
quisite for hypothecation; the correct view of 
the Hanafi doctrine on the subject being that 
there is nothing in it to preclude the mort- 
gagor from granting his equity of redemption 
to another. The learned author adds that 
under the law of kawalat the debtor may 
transfer his liability to atother, with the 


result that, as the property forms the security 


for the debt, the transferee obtains the right 
to redeem the property subject to the pay- 
ment of the debt. Endowment is practically 
on the same footing as gift, and we have great 


respect for the opinions of Mahmud, J., and of- 


Amir Ali on questions of Muhammadan Law, 
The remarks of Garth,.C. J., and of their 
Lordships of the Privy Council, in Ibrahim 
Goolam Arif v. Saiboo (5) are strongly in 
point, though the facts dealt with are not 
identical. 

On the authorities cited we have no hesi- 


tation in differing from the decisions in 
(12) 28 W. R. 208, 
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the cases of Mohi-ud-Din v. Monohar Shah(2), 
Ismail v. Ramji (3) and in holding that the 
gift was valid, placed the donee in the 
shoes of the donor and necessitated notice 


.on the donee of foreclosure, although the donor 


wasstill alive. 

For these reasons we dismiss this appeal 
with costs. The application, having been 
under section 70 (1) (L) of the Courts Act and 
having been admitted, became an appeal and 
should have been removed from the register of 
revisions. 

Appeal dismissed, 


(s. €. 8 M. la. T. 238.) 
MADRAS HIGH COURT. 
First Civin Arrear No. 226 or 1905. 
March 8, 1910, 
Present:—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 

THANDU PARAKAL KARALI KATTIL 
MUSSA KUTTI—Deveyvayt—A pretty 
versus 
RAGHAVACHARIAR’S son RANGA- 
CHARIAR AND OTHERS—PLAINTIFFS AND 

DEFENDANTS—RESPONDENT3. 
- Transfer of Property Act (IV of 1882), ss. 111, 116 — 
Lease—Covenant for re-entry—Lwpress —Nun-payment 
of rent-—Forfeiture. 
If a clause in a lease is so expressed that ib can 


“only be read as reserving the right of forfeiture to the 


landlord in ce: tain circumstances, that is sufficiently 
express within the meaning of the law. 

Where there is a covenant for re-entry on breach 
of the conditions of the lease, the non-payment of 
rent operates asa forfeiture of the lease. 


Appeal against the decree of the Sub- 
ordinate Judge’s Court of South Malabar at 
Calicut, in Original Suit No. 37 of 1903. 

Judgment. 

Munro, J.—As to issue No. 3 there can 
be no doubt that Exhibit IIT is not genuine 
and that the payment of Rs. 300 get up is 
not true. As to the question of forfeiture 
the last paragraph of the lease contains an 
express provision for re-entry on breach of 
the conditions of the lease, and at least the 
condition as to payment of rent has been 
broken. Forfeiture was, therefore, clearly 
incurred. It is contended, however, that the 
forfeiture was waived, and for this Exhibit D 
is relied upon. Nosuch plea was raised in 
the Court below but even if it is.allowed to be 
taken, Exhibit D does not waive the forfeiture 
for non-payment of rent. The utmost that 
can be said is that it implies that if the reut 
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due is paid the forfeiture will not be insisted 
on. The only other point taken is with re- 
gard to compensation for protecting trees. 
As the Subordinate Judge has properly point- 
ed out there is no satisfactory evidence in 
support of ihe defendants’ claim. 

The appeal and the memorandum of objec- 
tions are dismissed with costs. 

Abdur Rahim, J.—The first question argued 
jn the appeal is whether there is an express 
condition as to forfeiture in the Kaichit or 
lease Exhibit ©. As to that, I think that 
paragraph 10 of the deed, though somewhat 
loosely expressed, lays down that for con- 
travening the terms stated in the preceding 
paragraph or making defauit in regard thereto 
the tenant would be liable to be evicted 
within the period of the term. That para- 
graph isin the following words :— ‘Except 
for particular reason such as contravening 
the terms above stated or making default in 
regard thereto, we should not be evicted from 
the hills within the period of the term and 
permission should not be given to another 
man tocarry on the works allowed tous.” It 
seems to be impossible to construe these words 
otherwise than as meaning that in the event 
of breach of the covenants in the lease the 
landlord would be entitled to determine the 
lease. That being so, surely the provision 
for re-entry is express within the meaning 
of section 111 of the Transfer of Property 
Act. What is meant by an express condition 
is not that the wording of it should be in 
any particular form, but that the condition 
can be gathered from ‘the words of the in- 
strument giving to them their ordinary 
meaning so that the Court may be certain 
that such condition was part of the stipula- 
tion between the parties and was understood 
to be so by them. If a clause in a lease is 
so expressed that it can only be read as 
reserving the right of forfeiture to the land- 
Jord in certain circumstances that, in my 
opinion, is sufficiently express within the 
meaning of the law. 

The next question is whether there has 
been a breach of anyof the terms of the 
lease entailing forfeiture. As regards the 
clause prohibiting transfer of the term with- 
out the consent of the landlord, the latter 
has in fact recognized the transfer to the 3rd 
defendant and cannot, therefore, treat it as 
a ground for forfeiture. Then the Subordi- 
nate Judge finds that the lessee failed to 
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plant trees and to dig elephant pits as con- 
templated in the lease but though the lessee 
was apparently expected to do these things 
there was no obligation imposed upon him 
to do them. But the lessee never paid any 
rent which according to the terms ofthe 
lease was payable annually. The plaint 
asks for a decree for possession, for payment 
of a sum of Rs. 2,280 due on account of 
arrears of rent with ‘interest thereon from 
the 31st December 1895 to the 31st Decem- 
ber 1902, and for a decree directing the 
defendants to pay Rs. 200 a year as rent in 
accordance with the provision in the Kaichit 
until surrender. Before the institution of 
the suit the plaintiff gave notice to the 
defendants first on the 27th July 1903 “de- 
manding payment of the rent due, and 
stated in that notice that if the defendants 
failed to come to terms a suit would be 
instituted against thém and on the 17th 
November 1903, the plaintiff gave another 
notice to the defendarts calling upon them to 
pay the arrears of rent and surrender the 
land. No rent was paid in response to these 
notices and the landlord having instituted a 
suit in ejectment must prima facie be taken 
then—if not at the date of the last notice— 
to have elected to determine the lease if he 
was entitled to do so. Under the terms of 
the lease the landlord was entitled upon a 
default being made in payment of the rent 
when it became due at the expiry of each 
year to put an end tothe tenancy and I am 
inclined to think that if instead of exer- 
cising his right of forfeiture the landlord 
allowed the tenant to continue in possession 
of the premises and treated him as tenant, 
he must be held to have waived the forfeiture 
already incurred. But though there would 
be waiver of forfeiture incurred for default in 
respect of years other than the year last 
preceding the institution of the suit there was 
no such waiver with respect to the year 
ending the 31st December 1902. It is true 
that a decree for rent is asked for in the 
plaint until the defendants surrender posses- 
sion at the rate stipulated for in the Kaichit 
put the plaintiff is entitled to ask for such a 
decree under section 116 of the Transfer of 
Property Act. This prayer in the plaint 
cannot under the circumstances be taken to 
indicate that the plaintiff elected to treat the 
defendants as tenants when one of the 
principal objects of the suit is to recover 
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possession of the land. For these reasons, [ 
agree that the Subordinate Judge is right in 
giving a decree for ejectment and would dis- 
miss the appeal with costs. I should like to 
mention here that it was contended on behalf 
of the respondents that we were not entitled 
to consider any question of waiver as it was 
not pleaded nor any issue framed raising the 
question, But if upon the facts stated in the 
plaint we found that the forfeiture if any 
incurred had been waived, I think it would 
be open to us to refuse to give any relief to 
the plaintiff on the ground of forfeiture. I 
also agree that the memorandum of objections 
_ should be dismissed with costs. 
Appeal dismissed. 





(s. 6. 87 P. R. 1910.) 
PUNJAB CHIEF COURT. 
First CIvIL Aprean No. 260 or 1910. 
July 21, 1910. ` 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Scott-Smith. 
Chaudhri KHUSHI RAM—Phatntirr— 


APPELLANT 
versus 
- ASU RAM AND orners—Durenpants— 
X RESFONDENTS. 


Punjab Pre-emption Act (II of 1905), s. 11, proviso 
--Aroras—Khatris—Members of the same tribe —Burden 
of proof. 

Aroras are not a sub-division of Khatris. Aroras 
and Khatris are-not members of the same tribe within 
the meaning of section 11 of the Punjab Pre-emption 
Act. Theburden of proving that Aroras -are a sub- 
division of Khatris is on the pre-emptor. 

Further appeal from the decree of S. S. 
Harris, Esquire, Divisional Judge, Multan 
Division, dated the 27th October 1909, 

Mr. Balwant Rai, for the Appellants. 

Mr. Devi Dial, for the Respondents. 

sudgment,.—tThis judgment dis- 
poses also of Appeal No. 261. The plain- 
tiff-respondent’s suits for pre-emption have 
been dismissed on the ground that he is 
not a member of an agricultural tribe and 
does not belong to the same tribe as the 
vendor. ` 

Plaintiff is an Arora and the. vendor 
is a Khatri, and the sole question for de- 
cision before us is whether Aroras are a 
sub-division of Khatris and members of the 
same tribe within the meaning of the prc- 
viso to section 11 of the Punjab Pre-emp- 
tion Act. iR 
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The parties belong to Shujabad in the 
Multan District, and the lower Courts 
have based their decision upon the Gazetteer 
of that district compiled in 1901-02 by 
Mr. E. D. Maclagan, Settlement Collector. 
The various tribes and castes are tabu- 
lated and noticed in pages 125 to 128 of the 
Gazetteer. The Khatris and Aroras are class- 
ed as separate tribes and there is no mention 
of any claim on the part of the latter to bea 
sub-division of the former. 

In Volume XVII of the Census of India, 

1901 (Report by H. A. Rose, T.CO. S$., 
Census Superintendent) at page 302 we 
-find a heading “castes of Khatri type.” 
The Khatris, Aroras and Bhatias are treat- 
ed of under this heading and the fact 
that Aroras claim to be of Khatri origin is 
referred to. Mr. Rose, however, does not 
state his own opinion, but says at page 
303 :—“This is one of the numerous points 
which require further investigation in 
connection with the history of the Punjab 
castes.” 

Mr. Bhattacharji in “Hiudu Castes and 
Sects” at page 142 says “T'he Aroras claim to 
be Keshettris but other classes of Keshettris 
neither eat with the Aroras nor inter-warry 
with them.” l 

We are not prepared to hold from the 
above that Aroras are Khatris, apparently 
some of them claim to be Khatris, but 
they do not appear to have definitely estab- 
lished their claim. Mr. Rose says (page 302 
of his report) that they inhabit the south- 
west of the Punjab, where Khatris are 
hardly tobe found at all, and the Gazetteer 
of the Multan District isa clearly authority 
against the contenticn that they are of the 
Khatri tribe. 

The onus was upon theplaintiff to prove that 
he was of the same tribeas the vendor and we 
consider that he has not discharged it. Ilis 
appeals are dismissed with costs. 


Appeals dismissed, 
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ABHOY CHETLY V. DASIKA CHARIAR. 
(ca SA, L. 211; 1 M. W. N. 625.) 
MADRAS HIGH COURT. 
Seconn CIVIL Arrear No. 562 op 1908. 
March 11, 1910. 
Present:—My. Justice Benson and 
Mr. Justice Krishnaswami Aiyar. 
ABHOY CHETTY alias AUTHIAPPA 
CHETTY—DEFENDANT—APPELLANT 
versus 
K. ©. DESIKA CHARIAR ayp ANOTHER — 


PLAINTIYES AND DEFENDANTS— RESPONDENTS. 

Irrigation—Continuous easement—Sale of land — 
Common acquisition of casement. 

Where the right to irrigation in respect of some 
lands is an apparent and continuous easement, the 
acquirer of the lands is entitled to the continuance of 
the casement, 

On a severance of Jand from common ownership, 
the owner of tho tank claimed a right tv insist on 
the purchaser of the land to keep the tank in gouil 
repair, and io restrict the cultivation at the tank 
bed: 

Held, that the sale of the land didnot in any way 
enlarge the right of the owner beyond that whieh he 
was entitled to on its severance. 


Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 339 of 1907, presented against the decres 
of the Court of the District Munsif of 
Dindigul, in ©. S. No. 548 of 1905. 

Judgment.—The plaintiff is the 
owner of two-thirds of 25 Mukkams of land 
under the Sallivadam tank. The tank and 
the lands belonged to the zamindar originally. 
They were sold by him to the Ist defendant. 
The lands were being irrigated with the water 
of the tank. When the plaintiff acquired his 
right to the two-thirds of 25 Mukkams, the 
right to irrigation was an apparent and con- 
tinuous easement. Ile is, therefore, entitled 
to the continuance of the easement. Neither 
Exhibit B, the agreement of the zamindar 
with the Ist defendant nor Exhibit I, the 
agreement between the caméndar and certain 
other tenants can in any way enlarge the 
plaintiff's rights beyond what hois entitled to 
on the severance of his lands from the com- 
mon ownership of the Ist defendant. Io 
cannot insisb upou any restriction of the lst 
defendant’s wode of enjoymeut of the tank or 
its bed except in so far as such enjoyment 
may affect his accustomed user of the water 
fur irrigation. The plaintiff cannot ask that 
there should be no tank bed cultivation, pro- 
vided it does notinterfere with or reduce the 
customary flow to the plaintiff’s lands. Nor 
is the plaintiff entitled- to insist as dominant 
owner that the Ist defendant should keep the 


INDIAN CASES. 


[1910 
DEVI DIAL V. MUHAMMAD AMIN. 


tank in good repair. There is no finding 
that the tank bed cultivation will at ail seasons 
affect the usual supply of water to the 
plaintiff's fields. We must, therefore, modify 
the District Judge’s decree as follows. Omit 
all the words from “plaintiff” in line 8 of 
the printed decree to ‘attached’ in line 12 and 
insert “defendant is not entitled to do any- 
thing to the Sallivadam tank marked A in 
plaintiff’s plan.” Omit “not” inline 12. 

Again omit all the words from “be” in line 
15 up to “and” in line 18 and insert “do” 
before “close” in line 18. 

As regards the damages, the plaintiff's 
lands were on lease during Fasli 1311. He 
is not entitled to claim any for that Fasli. 
The decree of the lower appellate Court will 
also be modified by deducting Rs. 146-4-0 
from the amount awarded. 

Each party will bear his own costs through- 
out. 

Decree modified. 





(s. o. 89 P. R. 1910.) 

PUNJAB CHIEF COURT. 
Test Civiu Appeat No. 780 or 1909. 
July 11, 1910. 
Present:—Mr, Justice Ryves and 
Mr. Justice Scott-Smith. 

DEVI DIAL—Derenpant—Aprevcant 
versus 
MUHAMMAD AMIN AND ANOTHER— 

DuyaAINTIFrs— D EFENDANTS— R,ESPONDENTS, 

Punjab Pre-emption Act (LE of 1905), 5. 3 (2)--- 
Village immovable property— Village site,” meaning 
of—Parao Lalu Musa, not a town--Latensions to 
inhabited portion of village—New buildings on unoc- ` 
enpied lund. 

Parao Lala Musa is not a town, 
ing on tho Parao 
property. 

Ram Nurain Singh v. Sewak Ran, 21 P. R. 1906; 110 
P. L. R. 1906; Muhammad Din v. Shah Din, 90 P. R. 
1907, distinguished. ‘ 

Tf extensions are made to the existing abadi of a 
village, or if a hitherto unoccupied site within the 
loundaries of a village is built over and settled on, 
such new buildings would become “village immovable 
property” and as such would come within tho opera- 
tion of sub-section (2), séction 3 of tho Pre-emption 
Act. 

“Village site” does not mean only the original 
abadi deh. Itincludes new buildings or bazars, which 
spring up on the village lands, even though separate 
from the original abadi deh, 

Per Ryves, J.— 

The definition in section 3 (2) applies to all im- 
movalle properiy within the limits ct the village; it 


The houses stand- 
constituto village immovable 
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is not confined toimmovable property actually w vithia 
the existing abadi of a village. Tho word ‘village’ in 
this section does not mean a collection of houses but 
means the whole estate or manza, and includes every- 
thing within the boundaries of the village area. 

Per Scott:Smith, J.— 

The expression “village sito” cannot be considered 
synonymous with “village” or “ests ute’. It means 
the inhabited part of the vi'lago or “abadi deh”, Sub- 
section (2) of section 3 docs not apply to all immov- 
able property within the limits of a village. 

Further appeal from the decree of Khan 
Bahadur Maulvi Inam Ali, Divisional Judge, 
Jhelum Division, dated the 14th January 
1909. 

Mr. Sangam Lal, for the Appellant. 

Mr. Fazal-i- Hint: for the Respondents. 

Judgment. 

_ Ryyes, J.—This appeal raises a novel point 
in the law of the pre-emption applicable to 
this Province. 

On the 27th April 1906, one Imam-ud-din 
sold his Louse situate in the abadi known as 
Parao Lala Musa to the defendant-appellant. 

The plaintiff-respondent is the vendor's 
son, and he brought this suit against the 
vendee (defendant-appellant) for possession 
of the house, by pre-emption, alleging that 
the abadi where this house was situated was 
part of a “village” as it had been built on 
lands partly within the hmits of mauza 
Dhaman and partly within the limits of mauza 
Said Gul, 

The chief defence to the suit was that 
Parao Lala Musa wasa town and that the 
custom of pre-emption did not exist-in it. 

In both the lower Courts the point at issue 
was “Is parao Lala Musa a town or not”? 
Both the Courts have keld that it is nob a 
“town,” and having regard to sub-section 
(2) of section 3 of the Punjab Pre-emption 
Act of 1905, it certainly is nota “town.” 


Now itis admitted that parao Lala Musa 
is nota “village” within the meaning of the 
said Act. It appears that many years ago 
Government established a halting ground or 
parao in the immediate vicinity and consiruct- 
ed a number of shops. Since then.the bazar 
has increased and a number of houses have 
been built close by, so that at the time of 
suit, this abadi contained 143 residential 
houses and 110 shops. Theland occupied by 
the parao belonged to mauza Dhaman and the 
abadi or bazar includes land within the 
limits of that village as well as of the village 
of Said Gul. 
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The plea that tliis house is situated in “a 
town” and is, therefore, “arban immovable 
property’ > has been abandoned i in this Court. 
But ib is argued, for the first time here, that 
nevertheless the house is not “village im- 
movable property” and is, therefore, not 
subject to pre-emption. The argument turns 
entirely on the meaning to be given to the 
words ‘within the limits of village sites” in 
sub-section (2) of section 3 of the present 
Punjab Pre-emption Act. It is said that 

“Village site” means the abadi. And inas- 
much as “abadi parao Lala Musa” lies at a 
dislance from what is generally known as the 
abadi of mauza Dhaman and of mauza Said 
Cul, it is argued that the “abadi” in suit docs 
not come within the detinition. This argu- 
ment suggests that there may be within the 
area of a village immovable property which is 
incapable of being pre-empted and which fails 
neither within the definition of “ agriculrun al 
land” nor “village immovable property,” or 
in other words that the definitions in section 
3 of the Act are not exhaustive. In my 
opinion to give such a limited construction to 
the term “cillageininiovable property” would 
be against the scope of the Act. 


I think the definition in sub-section (7) 
applies to all immovable property within 
the limits of a village and that itis not 
confined to immovable property actually 
within the existing abadi ofa village. To 
hold otherwise would he to imply that the 
right of pre-emption would be confined to 
existing areas, and would noi apply to auy 
extension of buildings outside such areas, 
and that the Legislature purposely so limited 
its operation. I think the word “village” in 
this section does noi mean merely a collection 
of houses, but means the whole estate or 
mauza, and includes everything within the 
boundaries of the village area. 


In many villages the populated portions, 
i.e.. portions which are abad, are situated at 
a distance from each other either for topogra- 
phical reasons of convenience or for reasons 
of caste, yet I thirk it cannot be doul-t- 
ed that if extensions are made to tle 
existing abadi of a tillage, or ifa hitherto 
unoccupied site within the boundaries of the 
village is built over and settled on, such new 
buildings would become “village immovable 
property,” and as such, would come within 
the orcration of sub-section (2). Two rul- 
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ings, i.e., Ram Narain Singh v, Sewak Ram 
(1) and Muhammad Din v. Shah Din (2), 
have been quoted in support of appellant's 
arguments, but neither has much application 
to this case. In the first place both of them 
were decided with reference to the repealed 
sections of the Punjab Laws Act of 1872. 
In the case in Muhammad Din v. Shah Din 
(2), the decision turns on its own facts as 
expressly stated in the judgment. ‘The 
learned Judges say:— 

“We may assume that to a considerable 
extent the quarter known as Killa Gujar 
Singh, even to this day constitutes a village 
and contains a village community.” 

“There is within its boundaries a fairly large 
area of agricultural land which is assessed to 
land revenue, and there ave also the ordinary 
village aladi, ordinary village proprietary 
body, the ordinary village officers, a record-of- 
rights, etc. It may, therefore, be that Killa 
Gujar Singh in part at all events, retains its 
former character as a village community. It 
may be so, but upon this point we are not 
called upon to give any definite opinion as 
we decided this case purely on its own facts. 
Upon these facts we are satistied that the 
present land in suit does notin reality now 
form part of the old village of Killa Gujar 
Singh.” 

And they go on to find that the area in 
question has been absorbed within the limits 
of Lahore City, and it was on this view of 
the case, that it was held that no presump- 
tion arose in favour of plaintiff’s claim and 
that it was for him to prove that in the Sub- 
Division in question of Lahore City the 
custom of pre-emption existed and that he 
had failed to establish this. 

The casein Ram Narain Singh v. Sewak 
Ram (1), is still less applicable. There it 
was held that a particular chak in the Canal 
Colony had not yet become a village within 
the meaning of section 10 of the Punjab 
Laws Act. Asin that case it was held that 
it was possible for the chak in question to 
become a village at some future date, so in 
the present case it is quite possible that parao 
Lala Musa may in the future become a town 
within the meanirg of the present Punjab 
Pre-emption Act, but we must hold that at 
present, until abadi parao Lala Musa has been 
separated from, and ceased to be a part of, the 


(1) 21 P. R. 1906: 110 P. L R. 1906. 
(2) 90 P, R. 1907. 


INDIAN CASES. 


Zs [1910 


estate of mauzas Dhaman and Said Gul, it 
remains a part of those villages. 

I would, therefore, dismiss the appeal with 
costs. 

Scott-Smith, J—The question at issue in 
this case is whether a shop situated in a 
bazar at the Lala Musa camping ground is 
subject to the right of pre-emption. 

In the lower Courts the defendant’s conten- 
tion was that the property in dispute was 
“urban immovable property,” Lala Musa being - 
a town. The Courts, however, found it to be 
nota town, and this finding has not been 
contested before us. A 

Here for the first time it has been contend- 
ed that the property, though not “urban 
immovable property” is also neither “agri- 
cultural land” nor village “immovable pro- 
perty” as defined in section 3 of the Punjab 
Pre-emption Act. In other words it is argued 
that the definitions in this section do not 
include every kind of immovable property. 

The Legislature may have intended the 
definitions to be exhaustive, but the only 
question we have to decide at present is 
whether the property in dispute is “village 
immovable property’ within the definition 
as given. 

Mr. Shadi Lal in his Commentary on the 
Pre-emption Act says at page 13 in regard 
to sub-section (2) of section 3: — “This defini- 
tion is very simple. Wyery immovable pro- 
perty within the limits of a village, which is 
not agricultural land, shall be called village 
immovable property.” 

The definition, however, refers to immov- 
able property within the limits of “village 
sites” and not within the limits of “ villages.” 
I do notthink that the expression “village 
site? can be considered synonymous with 
“village” or “estate.” It is not defined in the 
Act, but I take it to mean the inhabited part 
of the village or “abadi deh.” The latter are 
the words used in the Urdu translation of the 
Act. As at present advised, I am, therefore, 
unable to agree with iny learned brother that 
the definitionin sub-section (2) applies to all 
immovable property within the limits of a 
village. It is, however, not necessary for the 
purposes of this case to decide this question 
definitely for I agree with my brother in hold- 
ing that the bazar, where the property is 
situated is part of the village sites of Dhaman 
and Said Gul villages. I see no good grourd 
for holding that village site means ouly the 
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original “abadi deh” and does not include new 
buildings or bazars which spring up on the 
village lands, even though separate from the 
original “abadi deh.” 
I concur in the proposed order dismissing 
the appeal with costs. 
Appeal rejected. 


(s. c. 8 M. L. T. 242.) 

MADRAS HIGH COURT. 
Secoxn OCrvin ArpeaL No. 1409 or 1908. 
March 14, 1910. 
Pyesent:—Mr. Justice Benson and 
Mr. Justice Krishnaswami Aiyar. 
TUMMALA NAGABHUSHANAM— 
PLAINTIFF—APPELLANT 
versus 
MADUNURU VENKATARATNAM AND 


ANOTHER— DEF EnDANTS— RESPONDENTS. 
Malicious prosecution—Prosecutor. 
It is not necessary for a case of malicious pro- 


secution that the namo ofa particular person should | 


appear as prosecutor, 

Gayo Prasad v. Bhagat Singh, 30 A. 
12 ©. W. N. 1017 (P. C.), refcrred to. 

If a prosecution is really initiated by the defendant 
andhe keeps himself in tho back ground Icaving it to 
the Police to have the formal conduct of the case or 
eyen ifthe prosecution having been started by the 
Police, the defendant subsequently assumes the con- 
duct of it, he must be deemed to bea prosecutor for 
the purpose of malicious prosecution. 


Second appeal against the decree of the 
District Court of Kistna, in A. S. No. 497 of 
1906, presented against the decree of the 
Court of the District Munsif of Gudivada, in 
O. S. No. 422 of 1905. 

Judgment,.—lIt is alleged in the 
plaint that the defendants gained over the 
police and that the lst and 2nd defendants 
engaged a Vakil to conduct the case before the 
Magistrate. It is not necessary for a case of 
malicious prosecution that the name of the 
particular person should appear as that of the 
prosecutor. The question is,as pointed out by 
the Privy Councilin Gaya Parasad v. Buhag ct 
Singh, (1), one of fact whether the defendant 
did substantially act the part of Prosecutor 
even though it was the police that formally 
prosecuted. If a prosecution is really initiated 
by the defendant and he keeps himself in the 
background leaving it to the police to have 
the formal conduct of the case or even if pro- 
secution having been originally started by the 


(1) 80 A. 525 at p. 582; 12 C. W. N. 1017 (P. C.). 


525 ; 
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police the defendant subsequently assumes 
the conduct of it, he must be deemed to be 
a prosecutor for the purpose of the action for 
malicious prosecution. Jt is said that the 
plaintiff offered no evidence. But we are 
satisfied that the Munsif shut out the evi- 
dence on his view of the law. 

We reverse the decrees of the Courts 
below and remand the case as against 
defendants Nos. 2 and 3 (the Ist de- 
fendant being now dead) to the Court 
of first instance for disposal according to 
law. 

The costs hitherto incurred will be provided 
for in the revised decree. 

Decree reversed. 


(s. c. 90 P. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civit APPEAL No. 581 or 1910. 
May 26, 1910. 
Present: —Mr. Justice Scott-Smith. 
BAIJ NATH AND OTHERS— DEFENDANTS — 
APPELLANTS 
versus 
GULAB DIN AND ANOTHER— PLAINTIFFS— 
Dervexpants—R ESPONDENTS, 

Custom—Alienation—Khokhars of Gujrat not follow. 
ing agriculture as their occupation—Presnmption against 
unrestricted power of alienation. 

Khokhars, who live inthe town of (tujral aud who 
do not live by agriculture, are not governed by agri- 
cultural custom in matters of alienation. 

The presumption against an unrestricted power of 
alienation of ancestral property, as laid down in (fajar 
v. Sham Das, 107 P. R. 1887, applies only to members 
of agricultural tribes, who are members of village 
communities and whose main occupation is ugri- 
culture, aud not to those who have altogether drifted 
away from agriculture as their main occupation, and 
have settled for good to urban life and have adopted 
trade, industry or service as their principal occupation 
and means of livelihood. 

Janiat-ul-Nisa v. Hashmat-ul-Nisa, 12-4 P. R. 1908 
Muhammad Hayat Khan v. Sandhe Khan, oP. R 
1908 ; 105 P. W. R. 1908, relied upon. 

Further appeal from the decree of Khan 
Bahadur Maulvi Inam Ali, Divisional Judge, 
Jhelam Division, dated the 10th June 1909, 

Mr. Nanak Chand, for the Appellants. 

Mr. Abdul Qadir, for the Respondents. 

Judgment.—tThis has been admitted 
as a further appeal under section 70 (1) (b) 
of the Punjab Courts Act. The important 
question involved is whether Khokhars who 
live in the town of Gujrat and who do not 


live by agriculture are governed by custom in 
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matters relating to alienation. 

I note that the application for revision was 
also under clause (a) of section 70 (1), but 
there is no ground for holding that the lower 
Courts have acted with material irregularity 
and I decline to consider the application as 
under clause (a). z 

The lower Court’s findings on the ques- 
tions of plaintiff’s relationship to Nawab, 


deceased, husband of Musammat Fateh Bibi 


and of necessity must, therefore, be accepted. 

The Courts have, however, assumed that 
because the parties are Khokhars, they must 
of necessity follow the customs of agricul- 
turists. It was held in Jamdat-ul-Nisa v. 
Hasimat-ul-Nisa (1) that Awans of Ludhiana 
City, who were for generations past dependent 
upon service or other independent means of 
livelihood were governed in matters of succes- 
sion by Muhammadan Law and not by custom. 
In Muhmamad Hayat Bhan v. Sandhe Khan (2) 
it was laid down that the presumption against 
. an unrestricted power of alienation of ancestral 
property as laid down in Gujar v. Sham Das 
(3) applies only to members of agricultural 


tribes, who are members of village communi- 


ties, and whose main occupation is agriculture 
and not to those who have altogether drifted 
away from agriculture as their main occupa- 
tion, have settled for good ‘to urban life and 
have adopted trade, industry orserviceastheir 
principal occupation and means of livelihood. 


This is a very important ruling and its pro-: 


visions are applicable to the present case, 
where the parties are not agriculiurist or 
members of a village community, but live in 
a city and earn their livelihood by service, 
There is thus ro ground for holding that the 
parties follow the customs of agriculturists 
in matters of succession, alienation and so on. 

It was urged- that according to strict 
Muhammadan Law Musammat Fateh Bibi 
would not have succeeded as an heir to the 
whole of the property in dispute. That, no 
doubt, is true. At the same time her husband 
died 15 years ago and she has been ever since 
in possession as owner, and her possession has 
been adverse to the whole world. Ag the 
parties are not bound by custom, the plaintiff 
has no locus standi to contest the alienation 
‘made by her. The presumption is that she is 
in possession as absolute owner of the pro- 

(1), 184 P. R. 1903. - 

(2) 55 P. R. 1908 ;105 P. W. R, 1998. 

(8) 107 P. R. 1887. 


perty and cannot be controlled in matters of 
alienation. 

I, therefore, accept the appeal and setting 
aside the orders of the Courts below dismiss 
plaintiff's suit with costs throughout. 

Appeal accepted. 


(s. c. 8 M. D. T. 243) 
MADRAS HIGH COURT. 
Seconp Cryin Appeat No. 142 or 1908. 
March 16, 1910. 
Present:—Mr. Justice Benson and Mr. Justice 
Krishnaswami Aiyar. 

KX., K. NILAKANDHAN NAMBUDRIPAD 
AND ANOTHER— PLAINTIKES —APPELLANTS 
versus 
P. K. SANKARAN NAMBIAR AND 
OTHERS— DEFENDANTS — RESPONDENTS, 

Lunatic—Uraler— Whether divested of rights, ` 

Lunacy docs not divest the estate already vested or 
the right of management though it may bea ground 
for removal of the lunatic from tho office of trustee- 
ship which is hereditary. 

Vidyapurna Tirtha Swami v. Fidyanidhi Thirtha. 
swumi, 27 M. 443 ab p. 446; 14 M. L. J. 105, followed. 

Second appeal against the decree of the 
District Court of South Malabar, in A. 8. No. 
153 of 1907, presented against the decree of 
the Court of the District Munsif of Ottapalam, 
in 0. 5. No. 431 of 1905, 

sudgment.—tvhe 
Uralers to redeem a kanom. The Ist defen- 
dant pleads a renewal by the Uralers. The 
plaintiffs impeach the validity of the renewal 
on the ground that the lst plaintiff was not 
consulted. But the Ist plaintiff was not an 
Uraler at the time of the renewal, His 
karnavan was the Uraler. But the plaintiffs - 
contend that he was a lunatic and that thelst 
plaintiff was by operation of law the Uraler 
in his place. T'he observations of Subramaja 
Tyer and Bashyam Tyengar, JJ., in Vidya- 
purana Tatha Kwami v. Vidyandht Thirtha- 
swami (1) are against this view. Lunacy 
does not divest the estate already vested or 
the 1ight of management though it may be 
a ground for removal of the lunatic from the 
office of trustee which is hereditary. The 
Ist plaintiff not being a trustee at the time 
of the renewal, the renewal cannot be deemed 
to be invalid because he was not consulted. 

Tt is now argeed for the first time in 


(1) 27 M, 443 at p. 446; 14. BE D. J. 105. 


suit is by two 
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second appeal that the 2nd plaintiff bas not 
signed the renewal deed though it purports 
to bain his name also, and that it is bad on 
that account. The document purports to be 
in the name of the 2nd plaintiff as well, 
though it is signed only by the 13th defen- 
dant. It may be the latter had authority to 
sign for the 2nd plaintiff. We cannot allow 
the question of tlre absence of the 2nd plain- 
tiff’s signalure to be raised now, when the 
lst defendant may be ina position to explain 
it as due to the 13th defendant having been 
clothed with dne authority to act for all. 
We dismiss the second appeal with costs. 


Appeal dismissed. 


(s. c. 9L P. R. 1910.) 
PUNJAB CHIEF COURT. 
Crvit Revision No. 727 or 1909. 
May 2, 1910. 

Present: —Mr. Justice Scott-Smith. 
MADHO RAM—Derenpanz—Petitioner 
versus 
BADR-UD-DIN—Piatntirk¥—Responpent. 

Contract Act (IX of 1872), s. 25—Dastoori or 
commission —Publie poliey—Immoral custom. £ 

An agreement to pay dastoori or commission on 
pnrehases is unlawful, being immoral and opposed to 
public policy. 

An immoral custom cannot be recognized by iho 
Courts. 


Petition, under section 25 of Act IX of 
1887, for revision of the order of Khawaja 
Tassudduq Husain, Judge Small Cause Court, 
Delhi, dated the 21st January 190). 

Mr. Sohan Dal, for the Petitioner. 

Mr. Abdul Qadir, for the Respondent. 

Judgment.—This was a suit for 
Rs. 68-2-0 as “dustoord” or commission due to 
pliintiff on purchases of mortar from the da- 
. fendants. : 

No specific agreement was proved though 
alleged in the plaint, bat the Court found 
that by castom dustoore was pryable and 
deereed the claim. 

I am quite unable to regard an agreement 
to pay dustome as lawful, for I consider ib to 
‘be immoral and opposed to public policy. If 
dealers choose to submit to the payment of 
dustoort that is their own business, but I do 
not think the Courts shorld help persons to 
recover sums claimed as such. 

The custom isan immoral one which can- 
not be recognised by the Courts, I, therefore, 
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axzapt the revision and setting aside the 
lower Court’s order, dismiss plaintiff’s claim, 
but as the plea of the agreement or cnstom 
being not enforc2rible was n95 raised in the 
Court below, I leave the pirties to bear 
their own costs. 

Revision acceptet. 


((s. €. SM. I. T. 244.) 

MADRAS HIGH COURT. 
URIMINAT, Rererence No. 21 or 1909, 
Jannary 18, 1910. . 
Present:—Mr. Justice Benson and Mr. Justice 
Sankaran Nair. 


In ve RAMA. MUPPAN—Accosrep. 

Dacoity— Conviction of accuscel—Evidence. 

The evidenco of a person, who knew tho accused 
previonsly and whohad ample opportunity of observing 
the acensed at the dacoity and who immediately 
named him tothe villagers and the Police as one of 
the dacoits, is entitled to credit. 


Reference under section 397 of the Code 
of Criminal Procedure by the Additional 
Sessions Judge of the Coimbatore Division, in 
Case No. 95 of the Calendar for 1909. 

Judgment.—wWé6 think that the pro- 
secution evidence clearly establishes that the 
accused, Rama Muppan was one of those who 
committed dacoity in Ganapathi Palyam on 
the night of the 26th May 1908. There is 
no reason to doubt the evidence of Anga 
Koravan (lst Prosecution witness) who knew 
the accused previously and who had ample 
opportunity of observing him at the dacoity 
and who immediately named him to the other 
villagers as one of the dacoits and also named 
him to the Police some few hours after the 
dacoity. 

The offence was a serious one and the 
other dacsits have been sentenced to five 
years’ rigorous imprisonment each. We 
convict the accused, in this case, Rama 
Mupp of the offence of dacoity under sec- 
tion 395 of the Indian Penal Code charged 
against him and sentence him to five years’ 
rigorous imprisonm tnt. 

Accused convicted. 


5 
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(s. c. 92 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Civit Reviston No. 1702 or 1908. 
May 4, 1910. 

Present:—Ir. Justice Johnstone. 
BEHARI LAL AND oraers—Praistirrs— 
‘PETITIONERS 
versus 
KALU—Derexpant—Responbent. 

Limitation Act (XT of 1877), Sch. IL, art. 178— 
Limitation Act(IX of 1908), Sch. T, art. 181—-Revi- 
sion—Right to apply—Period of limitation—Starting 


point, 
On April 25, 1905, the Small Cause Court, Sialkot, 


dismissed plaintiff’s suit for Rs. 25 on account of birt, 
Appeal was made to the District Judge, who remand- 
ed the case. On re-trial the Small Cause Court 
decreed for plaintiff but on appeal tho District Judge 
dismissed the suit. The Chief Court held that no 
appeal lay to the District Judge and restored the 
order of the First Court dismissing the suit. More 
than three years after the April 25, 1905, the plaintiff 
applied to the Chief Court for revision of the order of 
the first Court: 

Held, that the application was barred, as the period 
of limitation was three years from the time when the 
right to apply for revision arose, that is, from April 
25, 1905. f 

Petition, under section 25 of Act IX of 
1857, for revision of the order of Lala Maya 
Ram, Munsif, 2nd Class, empowered as a 
Judge, Small Cause Conrt, Sialkot, dated 
25th April 1905. l 

Mr. M. N. Mukerjee, for the Petitioners. 

Mr. Dhanpat Rari, for the Respondent. 

Judgment.—On the 25th April 1905, 
the Small Cause Court, Sialkot, dismissed 
plaintiffs’ suit for Rs. 25 on account of birt. 
Appeal was made to the District Judge, 
who remanded under section 562, Civil Pro- 
cedure Code (old). On re-trial the Small 
Cause Court again decreed for plaintiff, but 
on appeal the District Judge dismissed the 
suit. Plaintiff then came here on revision 
against the District Judge’s order, and 
this Court held that no appeal lay to the 
District Judge and restored the order of the 
first Court, 2. e., the first decision dismissing 
the suit. 

Plaintiff now comes -up on revision as 
against the order of the first Court as res- 
tored, and is met by the objection that the 
revision is long barred by time. The situation 
js an anomalous one, but I fear the law is 
against the petitioner. Article 178 of the old 
Limitation Act and article 181 of the new are 
quite clear and give three years from the time 
when the right to apply for revision arose, 
which was, of course, on 25th April 1905. 
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No provision of law helps the petitioner here 
Section 5 of the Act applies ouly to appeals 
and reviews, and section 14 allows only of 
deduction of time spent in making other 
applications in good faith, whereas here the 
application was one for revision and the 
time sought to be deducted is the time spent 
in appeals. No doubt in the course of the 
proceedings there was a previous revision in 
Chief Court but it was not an application 
for the same relief as asked for here. 

It is also said that one petitioner was 
and is a minor and so section 7 saves him ; 
but Suraj Bhan, his predecessor, was alive 
in April 1905 and so time began to runand 
could not stcp at his death. 

I dismiss the petition with costs. 

Rerision rejected. 


(s. c. 8 M. L. T. 246.) 

MADRAS HIGH COURT. 
Criminar Revision Case No. 15 or 1910. 
CRIMINAL Revistun Petition No. 12 or 1910. 
April 15, 1910. 

- Present:—Mr. Justice Miller. 
MANIKKA VEERA RAGHAVA 
CHARIAR—Accostp 
Versus 
KHMPEROR—Opposits Party. 
Penal Code (Act XLV of 1860), s. 426—Mischief— 


Ploughing bona fide on widowed daughters husband's 
land—Criminal intent presumed but not based on evi- 


` denre-——No injury to anybody proved—Legality. 


Whero the father of a widowed daughter ploughed 
on land belonging to her husband and he was prose- 
cuted by the deceased’s brother and convicted on the 
presumption of criminal intent: Held, that tho con- 
viction was bad as there was no evidenco that the 
entry on the land was with intent to commit an 
offence or to intimidate, insulb or annoy any person. 

Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Head 
Assistant Magistrate of Ranipet, in Criminal 
Appeal No. 94 of 1908, presented against the 
judgment of the 3rdClass Magistrate of 
Wallaja, in C. O. No. 521 of 1909. 

Facts.—tThe accused is charged with 
Criminal Trespass on the lands of the com- 
plainant by ploughing them without right 
in the first week of this month. The ac- 
cused is the father of the sonless widow of 
the deceased’s brother of the complainant. 
He admits that he entered the lands and 
that he had a right to do so as they be. 


longed to his daughter * * * Hvidently 
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the accused as the guardian of the poor 
widow has taken the law in his own hands 
to secure her maintenance instead of resort- 
ing to Civil Court and seeking the desired 
remedy. * (ixtract from the Sub- 
Magistrate’s judgment dated 2nd June 
1909.) On appeal, the Ist Class Magis- 
trate of Ranipet observed as follows :— 
* * The second ground urged is that the 
appellant’s action was bona fide and that 
he had no criminal intent. I consider 
that the lower Court was right in presuming 
criminal intention. If a man ploughs an- 
other man’s land, he must take the responsi- 
bility of his act. He obviously in fact does 
mischief. * * 

Order. —Neither Court decides on the 
evidence that the entry on the land was 
with intent to commit an offence or to in- 
timidate, insult or annoy any person, for I 
cannot take the statement of the Ist Class 
Magistrate that ploughing is obviously 
‘mischief? as a finding on the evidence. No 
witness says that the ploughing was in 
any way injurious to any one. I set aside 
the conviction and direct refund of the 
fine, if paid. 


Conviction set aside. 





(s. c. 95 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Civit MISGELLARROUS Appeat No. 89 or 1910, 
March 19, 1910. 

Present: —Mr. Justice Rattigan. 
KISHEN CHAND— PETITIONER 
versus 
E. D. SASSOON asp Co, — RESPONDENTS 

Insolvency Act (III of 1907), ss. 18, 16 (2)—Power of 
Insolvency Court to order release prior to adjudication 
—Right of decree-holder to proceed against the person 
and property of debtor. 

An Insolvency Court has no jurisdiction, prior to 
an order of adjadication, to direct the release ofa 
judgment-debtor who has been imprisoned rightly or 
wrongly by an order of the Court executing the decree. 

In re Quarme, 8 M. 503, relied upon. 

Prior to adjudication, the right of the decreo-holder 
to proceed against the person and tke property of his 
debtor remains unaffected. 

Application under Order XLVI, Rule 1 by 
the respondent for review of the order of the 
Hon'ble Mr. Justice Rattigan, dated the 15th 
February 1910. 

Mr. Pestonjt Dadabhat, for the Petitioner. 

Mr. Beechey, for the Respondents. 
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Judgment.—Tke judgment-debtor 
Kishen Chand, has applied for a review of my 
order, dated the 15th February last, which 
was passed ex parte, as neither he nor any 
person representing him was present on that 
occasion. He explains that he intended to 
travel to Lahore by the Bombay mail from 
Delhi to Lahore on the night of the 14th 
February, but that by accident he missed 
that train and was, therefore, unable to arrive 
in Lahore on the last date of hearing. I am 
by no means satisfied with this explanation 
as it is obvious that he could, had he taken 
any trouble in the matter, have caught the 
later Calcutta mail. But as the question in- 
volved is one of some importance, I decided 
to re-open the case and to hear what his 
learned counsel had to argue on his behalf, I 
have now had the advantage of hearing Mr. 
Beechey’s arguments in support of the views 
of the Divisional Judge, but I confess I can 
see no reason for setting aside my former 
order. 

Mr. Beechey argues that the order of the 
District Judge, dated the 25th November 
directing the imprisonment of the judgment- 
debtor, was illegal. He points out that onthe 
lith August the judgment-debtor, when 
brought under arrest before the District Judge 
(who was executing the decree) expressed his 
intention of applying to be made an insolvent. 
Upon this the District Judge directed the 
release of the judgment-debtor, and on the 
30th August the latter actually presented 
an application to the Insolvency Court. This 
application was, however, not presented and 
was eventually dismissed in default, and it 
was not until the 18th November that the 
judgment-debtor again applied to the Insol- 
vency Court. This application was admitted 
on the 23rd November and the petitioner 
was called upon by the said Court to furnish 
security under section 13 of Act III of 
1907. Meanwhile the decree-holder had ap- 
plied to the District Judge to have the judg- 
inne arrested, and as a result, the 
atter was arrested and impri 
ae prisoned on the 

Mr. Beechey argues that once the judgmeut- 
debtor applied to be made an insolvent. (ay 
he did on the 30th August) all prior proceed- 
ings in the District Judges’ Court must be 
regarded as having. terminated, and that it 
was consequently not open to the District 
Judge to order the imprisonment of the judg- 
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ment-debtor on the 25th November without 
giving him a fresh opportunity to apply to 
the Insolvency Court, and in support of this 
argument the learned counsel relies upon sec- 
tion 15 and Order XXI, Rule 37, of the Civil 
Procedure Code. I find it quite unnecessary 
to deal with this aspect of the question, as 
the sole point before me is whether the In- 
solvency Court acting under the provisions 
of Act IIL of 19507, had jurisdiction to order 
the release of a judgment-debtor who had 
been imprisoned under the orders of the 
Court executing the decree. For the sake of 
argument, it may be conceded that the latter 
order was illegal. Assuming it was, what 
power had the Insolvency Court to set it aside 
and to direct the release of the judgment- 
debtor ? There is no provision in Act lII of 
1907, which confers this very extraordinary 
power upon the Insolvency Court, and there 
ein be no doubt that under the law obtain- 
ing prior to the enactment of the said Act, 
the Insolvency Court had no such jurisdiction, 
Inve Quarme (l). But not only is there no 
provision in the Act to that effect, there are 
certain provisions in it- which conclusively 
show that, prior to adjudication, the right of 
the decree-holder to proceed against the per- 
son and property of his debtor remains un- 
affected. Itis, for example, clear from the 
provisions of section 16 (2) of the Act that 
is only when an order for adjudication is 
made, that (1) the insolvent, if in prison for 
debt, shall be released, and (2) thereafter no 
creditor to whom an insolrent is indebted in 
respect of any debt payable under the Act, 
shall during the pendency of the insolvency 
proceedings have any remedy against the 
property or person of the insolvent in respec 
of the debt. Obviously, therefore, before 
any order of adjudication is made, the ordi- 
nary rights of the creditor are not taken 
away. Mr. Beechey’s argument go2s to the 
extent of claiming for the [nsolvency Court 
a jurisdiction. to set aside all orders of other 
Courts, (no matter what those Courts might 
be) as soon as the insolvent has preferrad 
his application to be declared an insolvent. 
I cannot find anything ‘in the Act which 
` lends support to this argument whereas the 
provisions of section 16 of the Act appear to 
me to be entirely opposed to it. 
The juadgment-debtor may or may not 
have the right to contest the legality of 


1) Bal 508, 
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the order of the District Judge, dated 25th 
November 1909, but that question is not now 
before me. I have only to consider whether 
16 is open to the Insolveney Court, acting 
under the provisions of Acs LIT of 1907, to 
direct the reléaso of a judgment-debtor who 
has been imprisoned (rightly or wrongly) in 
execution of decree by an order of the Court 
executing the decree, and „this, too, prior 
to the Insolvency Court's order of adjudica- 
tion under section 16 of the Act. Upon this 
question I have no doubt that the Insolvency 
Court has no such jurisdiction. I accord- 
ingly set aside my interim order, dated the 
28th February 1910, and restore my order, 
dated 15th February 1910, 

The judgment-debtor must pay the costs 


of these proceedings in this Court. 
[See further in this connection 7 Ind. Cas. 351, Ha}. 





4 (s. c. 8 M. L. T. 245.) , 
MADRAS HIGH COURT. 
Craruinat Revision Case No. 503 or 1999, 
(Orxan Revistoy Permios No. 379 
or 1969.) 

July 27, 1910, 
Present: —Mr. Justice Munro and 
Mr. Justice Abdur Rahim, 7 
‘In re B. V. KARUPPANAN SERVAT— 


ÅCOGSED— PETITIONER. 

Criminal Procedure Code (Act ¥ of 1898), s. 110— 
Bud character —Whether suficient Joran order to enter 
into bond. 5 

Mere proof of bad character does not 
case within section 110 of the Code. 


Petition, under sections 435 and 439 of the 
Criminal Procednre Code, praying the High’ 
Court to revise the decisions of the Additional 
District Magistrate of Madura, in Crimi- 
nal Appeal No. 10 of 1999, presented against 
the order of the lst Class Deputy: Magis- 
trate Devakotta, in Miscellaneous Case No, 27 
of 1908. 

Order.—Irom the judgment of the 
Districs Magistrate, we gather that all he 
considered the evidence proved ‘was that 
the petitioner was aman of bad character, 
Sach a -finding does not bring the caga 
within section 110 of the Gode of Criminal 
Procedure. 

We, therefore, cancel the bond. 

Bond cancelled, 


bring tho 
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MADRAS HIGH COURT. 
Civ APPEAL No. 173 or 1907. 
September 9, 1910. 
Present :—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 
RAMAN CHETTY alias CHOCKA- 
LINGAM CHETTY AND orners— 
i APPELLANTS 
versus 
P. M. P. A. ALAGAPPA CHETTY 
AND OTHERS— RESPONDENTS. 
Merchant Shipping Act (57 and 58 Vic. Chap. 60), s. 24 
—Vendee ofa share ina ship—Absence of bill of sale 
in his Javour — Right to be registered as owner. 

A person, who is only the beneficial owner 
of a ship and in whoso favour there is no Dill 
of sale, is not entitled to be registered as owner. 

First defendant, who owned a 4th share in a 
ship, executed a nominal sale-deed in favour of 
his agent, the 4th defendant. Subsequently he sold 
the tth Share to plaintiff. Plaintiff sued, among 
other things, for a declaration that he was 


entitled to be registered as owner of th share 
in the ship: 


Held, that plaintiff was not ontitled to be rogis- 
tered as owner, 


Appeal against the decree of the Subordi- 
nate Judge’s Court of Madura (Mast), dated 
3rd July 1907, in Original Suit No. 44 of 
1902. 

Facts are sufficiently clear from the 
following judgment of the Subordinate 
Judge :— 

Plaintiff states that Ist defendant and his 
brother Nachiappa Chetty owned one-half 
share of a ship (each quarter of a share) 
and defendants Nos. 2 and 3 the other half, 
that they traded under the name and style 
of M. P.M. R. M. at Jaffna through their 
agent the 4th defendant in whose name Ist 
defendant had executed a nominal gale-deed 


‘and allowed the ship to be registered, that ` 


on 25th November 1899, the Ist defendant 
conveyed his }th share to plaintiff and direct- 
ed 4th defendant to get his name also re- 
gistered and to make good ith share of the 
profits to him but that he failed. Hence the 
suit for a declaration of plaintiff's right to 
th share of the ship, to recover his 4th share 
of profits and to have his name registered as 
owner of the th ship jointly with that of the 
` 2nd defendant. 

2. The defendants Nos. 1, 2, 3 and 4 
state among other things that the plaintiff's 
suit fora mere declaration of title is not 
maintainable, that this Court has no juris- 
diction in respect of a ship registered in 
the Port of Jaffna, that the ulleged sale to 


INDIAN OASES. 


plaintiff is invalid under the provisions of 
the Merchant Shipping Act of 1894 and 
for want of consent of the other partners; 
that the plaintiff ought to have sued for 
the dissolation of the partnership, that the 
suit is bad for non-joinder of other partner 
Nachiappa Chetty; that the plaint is not 
properly stamped and that plaintiff is not 
entitled to claim mesne profits without 
paying his share of the advance of Rs. 690 
made for the expenses of the ship when left 
for Arakkan, 


Fifth defendant, who wassubsequently added 
adopts the defence of defendants Nos. 1 to 4. 


3. The issues were raised by my pre- 
decessor :— 


(1) Whether this Court has jurisdiction 
to try this suit ? 
(2) Whether the plaintiff is entitled 
to ask for the consequential relief 
of possession, and, if so, is the suit 
for mere declaration bad for not ask- 
ing it ? 
Whether the plaint is properly 
stamped ? 
Whether the suit is bad fcr non- 
joinder of Ist defendant’s brother 
Nachiappa Chetty ? 
Whether the sale of the Ist de- 
fendant’s interest in the plaint 
mentioned ship to the plaintiff 
is invalid, the same not conforming 
to the provisions of the Merchant 
Shipping Act of 1894? 
Whether the Ist defendant is 
incompetent to sell his share ot the 
plaint-mentioned ship when he is 
not the registered proprietor of 
the ship? 
Whether the letter referred in 
para. 6 of the plaint is genuine, 
and if so, whether the defendant 
No. 4 had authority to write the 
said letter and even if he had 
authority to write the letter, does 
the said letter confer any right 
on the plaintiff to the ship in 
question ? 
Whether defendants Nos. 2 and 
3 are bound to register the 
ship in the name of the plaintiff ? 
Whether there is any cause of 
action against defendants Nos. 2 
and 3 ? 


(6) 


(7) 


(8) 


(9) 
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(10) Whether the sale to plaintiff 
is invalid, the same having been 
made without the consent of the 
other partners of the ship ? 

(11) Whether plaintiff is entitled toask 
for accounts and profits without 
seeking for the dissolution of the 
partnership? 

(12) Whether the plaintiff is entitl- 
ed to the injunction sought for ? 

(13) What is the amount of profits 
to which the plaintiff is en- 
titled ? 

(14) Is the plaintiff liable to bear his 
portion'of theexpenses as perpara. 16 
of the written statementof defendant 
Nos. 2 and 3? 

(15) Whether the 4th defendant is a 
necessary party to the suit ? 

(16) Whatrelief or reliefs, if any, isthe 
plaintiff entitled to ? 

4. Fifth and 16th Issues :—The plaintiff 
who claims to have purchased from lst de- 
fendant a share of a ship, brought this suit 
for a declaration of his 1ight to the ship and 
for profits and to have the registry effect- 
ed in his name jointly with that of 2nd 
defendant. 

5. The defendants contended inter akathah 
the sale even if trué “is invalid since the pro- 
visions of the Merchant Shipping Act of 1894 
have not been complied with” and theconten- 
tion is sound. 

6. There isno doubt that the ship in 
question is a British ship, and it is agreed 
that the Merchant Shipping Act applies. Sec- 
tion 24 of the Merchant Shipping Act pro- 
vides that a registered ship or a share therein 
shall be transferred by a bill of sale and ad- 
mittedly there was no bill of sale in the pre- 
sent case as required under the Act. Ir 
Ramanandan Chetty v. Nagooda Mara- 
kayar (1), it was held that in such cases no 
property passes unless the requirements of 
the above section are met. 

7. Itis contended on plaintiff's side that 
Ist defendant, from whom plaintiff purchased, 
had only an equitable interest, that under 
sections 57 and 58 beneficial ownership may 
be created, and that as regards sale of such 
interest, no sale-deed ig necessary, but the 
contention seems to me not sound. Section 
58 defines the liability of a beneficial owner 
and section 57 defines the beneficial interest 


(1) 21 M. 395. 
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referred to in section 58. Beneficial interest 
issaid to include interest arising under 
contract and other equitable interest and 
the subsequent part of the section declares 
the policy to be that such interest may 
be enforced by or against owners or mortga- 
gees in respect of their interest in the same 
manner as in respect ofany other personal 
property. The previous section 56 having 
prevented notice of trusts, section 57 de- 
clares that beneficial interest may be created 
without prejudice to that prevention and 
without prejudice to the powers of disposi- 
tion. There seems to be nothing in these 
sections to support the costention that 
there may be an equitable ownership as 
distinguished from a legal ownership. Such 
a contention was in fact held to be unten- 
able in the case in Ramanandan Chetti v. 
Nagooda Marakayar (1), where the case of 
Ward v. Beck (2) was followed. The pre- 
sent case is even stronger, because the plain- 
tiff wants a declaration that he is entitled 
to be registered as owner. 

8. In the case in Volume III, Law Re- 
ports Appeal Case No. 127, cited on plain- 
tiffs side, this question did not arise. 
There the substantial question was whether 
the Registrar was bound to register as owner 
of a barque the purchaser under the award 
of the master. I find that there was no 
valid sale to plaintiff. 

9. Another contention of the plaintiff's 
Vakil was that as regards the profits claimed 
at least, the suit is maintainable, but even 
this contention is not tenable. The right 
to profits depends upon the title to the 
property. Itis claimed on the footing that 
the plaintiff is the-owner of the ship and 
not on any other ground. 

10. It is unnecessary to go into the 
other issues as the plaintiff failed to make out 
a title. 

li. Suit is dismissed with costs. One set. 

Plaintiff appealed to the High Court, and 
the High Court (Subramanya Aiyar and 
Benson, JJ.,) remanded the case to the 
lower Court fora finding on all the issues. 
The following is the High Court’s order of 
remand :— 

In this case the suit was dismissed witi- 
out trial on the ground that the plaintiff, 
upon the allegations in his plaint, was not 

(2) 32. J. O. P, 113; 13 ©. B. (x. s.) 668; 9 Jur. 
(xvs.) 912, ; zoi 
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entitled to rely on his alleged right to a 
share of the ship referred to in the plaint 
in consequence of the provisions of the 
Merchant Shipping Act of 1894 (57 and 
58 Victoria, Chapter 60). The ship in 
question was owned in shares by the defen- 
dants Nos. 1, 2, 8, and the brother of the 1st 
defendant. The ship is registered under 
the Actin the name of the 4th defendant 
who, however, has no proprietary interest in 
the vessel, being merely the agent of defen- 
dants Nos. 2and3. The plaintiff claims to 
have purchased from the Ist defendant his 
one-fourth share of the ship. There was 
no bill of sale, nor any registry to the name 
of the plaintiff. He sues for a declaration 
of his right to be registered and for recovery 
of his share of certain profits said to have 
been derived from the ship. Following the 
decision in Ramanandan Chett? ~. Nagoodu 
Marakayar(1) ,the Subordinate Judge held that 
in the absence of registration as required 
by section 24 of the Act, the plaintiff was 
disentitled to set up any right to an interest 
in the ship. No doubt that case supports 
the view taken by the Subordinate Judge, 
but in the present case we allowed the 
question of the soundness of that view to be 
argued as it appeared that certain authorities 
opposed to that view were not cited or con- 
sidered by the Court. In that judgment 
itwas assumed that the case of Ward v. 
Beck (2), which was decided in 1863, was a 
decision under the Merchant Shipping Act 
of 1854, as modified by the Act of 1362, 
and that it, therefore, applied the decision 
in Liverpool Borough Bank v, Turner (3), 
which was a decision under the Act of 1854, 
prior to amendment to provisions of the Act 
as ib stood after the Act of 1862 was passed. 
The transaction which was in question in Ward 
v. Beck(2) was, however, in fact, a transaction 
governed by the Act of 1854 before the 
amendment enacted in 1862. The references 
to the amendments introduced in 1862 
made by Willes, J., in the course of his 
judgment, were only by way of argument 
in support of the view which he held asto 
the true construction of the Act of 1854 with 
reference to the matter in dispute before him. 

in these circumstances, Beck v. Ward (2) 
nor the case reported in Ramanadan Chetti v. 
Nagooda Marakayar (1), can be relied on with 


(3) 29 L. J. Oh, 827; 1 Jhons. & H. 159; affirmed 80 L. 
J. Ch, 379; 7 Jur. (x. s.) 150; 3 D, I, 494; 9 W. R 292. 
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reference to the construction of the present 
Act which contains new provisions admit- 
ting of the recognition of equitable interests 
including those arising under contract. 
Section 57 of the Act declares that the inten- 
tion of the Act is that “interests arising 
under contract or other equitable interests 
may be enforced by or against owners and 
mortgages of ship in respect of their interest 
therein in the same manner as in respect 
of any other personal property” without 
prejudice, however, to three classes cf 
cases specified in the sections, no one 
of which has any application to the present 
case. It is not necessary for us to discuss the 
decision of Grove, J., in Bathyuny v. Bouch(-b), 
in which the learned Judge dissents froin 
the earlier decision of Wood, V.C. inthe 
Liverpool Borough Bank v. Turner(3) already 
referred to, since the matter so faras the 
Courts in India areconcerned is practically 
concluded by the observations of the Judicial 
Committee in the case of (hasternneuf x. 
Capeyron (5). The Jndicial Committee 
there dealt with the Actas amended in 1832 
and after referring to the state of the law 
up tothe decision in the Liverpool Borough 
Bank v. Turner (3), they pointed out that the 
law had been altered by the amendment 
made in 1862 and that the effect of the 
amendment made was to allow the recog- 
nition of equitable interests, subject. ouly 
to the three classes of cases specificaily 
excepted by the Act. The provisions of 
the Act of 1894, now in force, me 
practically identical, sò far as  coneara 
the present case, with the provisions of the 
law which the Judicial Committee had bo- 
fcre them. 

In the present case if the plaintiff's nl- 
legations are true, the interest of his vendor 
was only equitable, andit is competent to him 
to establish his alleged right to the share 
intheship and its income without any regis- 
tered bill of sale, 

We, therefore, set aside the decreeof the 
Subordinate Judge and remand the euse 
for disposal according to law. Costs in this 
Court will be provided for in the decree 
of the lower Court. 


In compliance with the High Court's order, 

(4) 50 L. J. Q. B. 421; 44 L. T. 177; 29 W.R, 6u5; 
4 Asp. M. C, 880. 

(5) L. R. 7 A. C. 127; 51 L. J. P. C. 87; 46 L. T L; 
4 Asp. M. C, 489, 
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the Subordinate Judge passed the following 
decree: — . 

1. That the plaintiff be, aud hereby, is de- 
clared entitled (a) to one-fourth share in the 
ship in the plaint mentioned, as purchaser 
thereof; (b) to joint registry iu his name as 
a co-proprietor of the ship to the extent of one- 
fourth as aforesaid; and (c) to have accounts 
takèn against the defendants Nos. 2 to 4&4 as 
regards the incomes and expenses of the ship 
aforesaid, since the date of his purchase viz., 
29th November 1£99, and also in. respect of 
the amounts due to him for his said one- 
fourth share in the ship in the plaint men- 
tioned, since the said date of his purchase. 
And it is further ordered and decreed: — 

2. That the defendants be, and hereby are, 
enjoined and restrained from obstructing the 
plaintiff from obtaining the transfer of the 
registry as a co-proprietor of the ship to the 
extent of one-fourth share as aforesaid. 

3. That accounts be takenin respect of the 
incomes and also expenses of the ship as 
aforesaid and the amounts due to the plaintiff 
for his one-fourth share in the ship in plaint 
mentioned, since the date of his purchase as 
aforesaid. 

4, That for the purpose of taking the said 
accounts, the defendants Nos, 2 to 4 shall, 
within one month from this date, file in 
Court, their account of the several matters 
in the preceding paragraph mentioned; from 
the said date (29th November 1599) up to 
date of such filing of accounts, verified by the 
affidavit of themselves or some duly qualified 
person or persons; and the plaintiff shall, 
within a week of the filing of the accounts 
by the defendants Nos. 2 to 4 as aforesaid, file 
in Court a statement of his objections thereto, 
and all parties shall be entitled to inspect all 
books of account and sapers connected with 
the matters in suit and the said statements of, 
account and objections. 

5. That the said accounts be taken by a 
Commissioner to be appointed for the purpose 
or in such other way as may then be decided 
upon. 

6. And that the defendants Nos, 2 and 3 
do pay the plaintiff’s costs of the suit which 
shall be taxed on the amount to be allowed 
under the final decree herein. 

And the further consideration of this suit 
is adjourned to 28th March 1307 for passing 
a final decree, 

Given under my hand and the seal of the 
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Court, this 22nd day of February 1907. 
Defendants appealed to the High Court. 
Judgment.—The first contention is 

that, as the plaintiff is ouly a beneficial owner 

and there is no bill of sale in his favour, he 
is not entitled to be registered as owner and, 
therefore, no injunction should have been 
issued. We think the contention is right.  - 

Under section 10 of the Merchant Shipping 

Act, which deals with the first registry ofa . 

ship, the applicant, if a purchaser of a ship, . 

has to produce his bill of sale for registry; 

under section 24 a share in a registered ship 
shall be transferred by a bill of sale and - 
section 26 provides that for registry of trans- 
fer such bill of sale shall be produced to the 

Registrar, and thereon the Registrar 

shall enter the name of the transféree in the 

register and endorse on the bill the fact of 
such entry. There are special provisions in 
the act for registry in cases of transmission 

of property on death, bankruptey &c., of a 

registered owner or sale by order of Court. 

Section 56 shows that no trust in any form 

is to be entered in the register. These pro- 

visions show, in our opinion, that though the 

sale in favour of the plaintiff created a 

beneficial interest in him, itis not such an 

interest as entitled him to call upon the 

Registrar to register bim as a part owner. 
The next question is as to the profits that 

ought to be awarded to the plaintiff. The 

Subordinate Judge awarded Rs. 1,500 to the 

plaintiff for his share of the income in 1900, 

and for the subsequent years he gives 

Rs. 2,000 for each year. The Advocate- 

General relies upon the evidence of the 

plaintiff’s witnesses to show that the plaintiff’s 

share of the income is less than the sum 
awarded. But the oral evidence is vague.- 

The defendants do not produce their own 

accounts, and inthe absence of any better 

evidence, we are unable to say that the. 

Subordinate Judge is wrong in relying upon 

Exhibit E, and giving the plaintiff the sum 

awarded. As to the years 1901 and 1902 the 

Subordinate Judge states that Exhibit E is 

not clear as regards the gross receipts and 

expenses, and as Exhibit Hi, itself does not 
show that the plaintiff’s share is Rs. 2,000 or 
above Rs. 2,000, there is no reliable evidence 
that the plaintiff is entitled to that sum. 

We accordingly reduce the sum awarded 
to the plaintiff for each of these two years 

also to Rs. 1,500. 
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For the subsequent years the Subordinate 
Judge has accepted the rates awarded for 
J901 and 1902. As we have reduced the 
sums awarded for those years, we award 
Rs. 1,500 for these years also. 


The decree will be modified by omitting in 
the decree dated the 22nd February 1907 the 
-Geclaration of the plaintiff’s right to joint 
registry and by the omission of clause. (2). 

In other respects the decree is confirmed. 


There will be proportionate costs in this 
Court. 


Decree modified, 


MADRAS HIGH COURT. 
CRIMINAL Revistoy Case No. 105 or 1910. 
(Carixat Revision Periton No. 84 or 1910.) 
September 27, 1910. 
Present:—Mr. Justice Ayling. 

GILES SEDDON—Petitionrr— 
COMPLAINANT 
Tersus 
S. J. LOANE AND OTHERS—- COUNTER- 
Pe1itioners—AccUseD. 


Penal Code (Act XLV of 1860), s. 409—Cheating— 
Directors of a Loan and Deposit Society—Issue of false 
balance-sheets — Balance-sheet containing incorrect 
entries—Presumption of guilty knowledge—Wrong 
classification of bad debts—Failure to include Director's 
loans asa serarate ittem—Position of auditors—Auditor’s 
certificate about the existence of securities—Criminal 
liability. 


The mere fact that the Directors ofa Deposit and 
Loan Society passed an incorrect balanco-shecet, is not 
sufficient to justify the framing of acharge of cheating 
against them and placing them on their defence. ‘Tho 
guilty knowledge of each Director cannot be 
presumed from the mere fact that he authorised the 
issue of a balance-sheet containing false entries, but 
must be decided in view of all the circumstances of 
the case, i. e., the nature of the false statements, the 
ease or difficulty with which their truth or falsity 
could be ascertained, the course of business of the 
society, the position, experience and attainments of 
individual Directors, etc. 


Queen-Empress v. Moss, 16 A. 88, distinguished. 


Mistakes and omissions in the classification of 
debts as ‘doubtful’ or ‘bad’, cannot, in the absence of 
positive evidence of gniliy knowledge, be taken to 
afford any presumption of cheating on the part of tho 
Directors of a limited Company. Nor does the 
omission by Directors to show their debts as a 
separate item afford any presumption of guilt, 
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The above acts and omissions, though by themselves 
would entail strong civil liability on the part of the 
Directors, will not make them criminally liable. 

Where an Auditor, who does not happen to be a 
trained Accountant, certifies to the existence of 
securities and states that the balance-sheet is correct 
and according to law, ho cannot be held Mable 
criminally for failnre to detect mistakes which would 
have revealed the financial unsoundness of tho 
Company. 


In re London and General Bank, (1895) 2 Ch. App. 
673; 64 L. J. Ch, 866, referred to. 

Petition, under sections 485 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the Order of the Chief 
Presidency Magistrate, dated the Il4th 
February 1910, in Calendar Case No. 6518 of 
190), 


Messrs. J. O. Adam and K. T. Shama Rao, 
for the Petitioner. 

The Crown Prosecutor, in support of the 
order of the Presidency Magistrate. 


The Hon’ble Mr. T. Richmond, 
Accused Nos. 1 to 8,10 and 11. 


Mr. E. R. Osborne, for Accused Nos. 2 
to 9 and 11. 


Mr. A. E. Rencontre, for the 7th Accused. 


Mr. M. K. Narayanaswamz 
Accused Nos. 7, 10 and 11. 


Order.—tThis is a revision petition filed 
by Mr. Giles Seddon, Complainant in Calendar 
Case No. 6518 of 1909, on the file of the 
Chief Presidency Magistrate against the 
order of discharge passed therein. 


for 


Aiyar, for 


The accused were directors of the Mast 
Indian and Anglo-Indian Deposit and Loan 
Society, Limited, at the end of 1905 and the 
complaint was of cheating and criminal breach 
of trust (sections 418 and 409, Indian Penal 
Code). The former consisted in issuing a false 
balance-sheet for the half year ending the 
81st December 1905 and thereby inducing 
the complainant to renew his deposits. The 
latter consisted in ordering the distribution 
of Directors’ fees and dividends or shares for 
the same half year to themselves and others 
in knowledge of the fact that no profits had 
been made, from which the same could he 
met, 


The charge of eriminal breach of trust 
appears to have dropped into the back 
ground in the Presidency Magistrate’s Court 
and is barely referred to in the judgment, 
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It is stated thatit was arranged that evi- 
dence on the cheating charge should be 
taken first. As a matter or fact, however, 
both charges depend on the same factor, the 
knowledge of the true state of the society’s 
finances possessed by the accused. 


The judgment of the Chief Presidency 
Magistrate-is couched in very general terms: 
ib gives little indication of the nature of the 
misstatements found in the  balauce-sheet, 
and makes no attempt to distinguish the 
case of the individual accused. Nevertheless, 
after a careful consideration of the case, | 
gee uo reason to differ from the Magistratie’s 
conclusion: and must hold that the evidence 
on record does not show that any of the ac- 
cused acted dishonestly or fraudulently in the 
matters in question. 


The balance-sheet referred to in Exhibit D 
was adopted at a Directors’ meeting on the 
20th January 1906 at which all the accused 
were present, It is drawn up in form E 
appended to the Society's Memorandum of 
Articles of Association; and follows with some 
modifications that given in the first Schedule, 
Table A of the Indian Companies Act (VL 
of 1882). The misstatements alleged to be 
contained in it are as follows:— 


(a) The debts due to the society are 
wrongly classified with reference to 
the nature of the security, unsecured 
debts being shown as secured. 


(b) The bad debts are not fully shown. 


(c) The debts due by directors and 
officers are not shown at all. 


(d) The interest remaining due to 
depositors is largely under-stated. 


(e) The amount shown as realised in 
the shape of interest on loans con- 
tains a large amount, which was 
not really collected during the 
half year under report. 


This is a formidabie listof indictments and, 
if established, it would certainly follow that 
the balance-sheet gave a very misleading view 
of the position of the society, and was cal- 
culated to deceive to their prejudice intend- 
ing depositors and investors. The question 
whether the directors, or any of them, knew 
or had reason to suppose the statements to be 
false would still remain, 
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for the petitioner contends that the mere fact 
that the Directors have passed an in- 
correct balance sheet is sufficient to justify 
framing .a charge of cheating and placing 
them on their defence. No authority is 
adduced for such a position, which certainly 
receives no support in the leading Indian Case 
[Queen Empress v. Moss, The Himalaya Bank 
Case (1)] or in the various Euglish cases 
quoted, although the latter relate simply to 
civil liability. Ib appears to me that the guilty 
knowledge of each Director cannot be pre- 
sumed from the mere fact that he authorised 
the issue of a balance-sheet containing false 
entries; but must be decided in view of all 
the circumstances of the ease, e.g., the nature 
of the false statements, the ease or difficulty 
with which their trath or falsity could be 
ascertained, the course of business of the 
society, the position, experience and attain- 
ments of individual directors, ete The falsity 
of the balance-sheet in the particulars above 
indicated is sought to be established mainly 
on the evidence of Messrs. D’Sena and Lewia 
(Prosecution Witnesses Nos. 2 and 6), who 
were respectively secretary and auditor of the 
society at subsequent periods. Another 
witness who might have been valuable is 
Mr. Lyons (Prosecution witness No. 3) who 
was one of the official liqnidators of the 
society, but as he died during the trial before 
being cross-examined, little or no reliance can 
be placed on his evidence. As regards D’Sena 
and Lewis, the remarks of the Clief Presi- 
dency Magistrate in paragraph 4 of his judg- 
ment are not undeserved. Without suggest- 
ing anything against the good faith of either 
witness, the record seems to me to show that 
each was very largely in the hards of others 
in his analysis and check of the accounts, and 
that their statements must be accepted with 
great caution and reserve. 

Generally it may be stated that a con- 
sideration ofthe whole evidence shows that 
the misstatements were much less flagrant 
than might at first appear, and in at least 
one instance was nota misstatement at all. 
The society was undoubtedly in a very bad 
way at the end of 1905, nob to say prac- 
tically insolvent: this seems to have been 
largely due to previous bad management and 
in particular to the way in which interest 
on loans had been allowed to accumalate 


(1) 16 A. 88, 
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until they far exceeded the security original- 
ly furnished, while the nature and value of 
the latter had originally received inadequate 
consideration, Butthe actual misstatements, 
except as regards bad debts—and that by 
way of omission, were not of importance. 

As regards A, the balance-sheet groups 
debts due to the society into two heads— 
those owing on mortgage (Rs. 7,81,6+2) 
and those owing on personal security 
(Rs. 17,541). This classification has admit- 
tedly been followed in successive balance- 
sheets for many years; bnt if is not in accord- 
ance with the form in the Act which gives 
the following classification: 


(1) Debts considered good for which the 
company hold bills or other securities. 


(2) Debts considered good for which the 
company hold no security. This form is re- 
produced in the company’s Memorandum of 
Articlesof Association (with an obvious error) 
and there isnothing to indicate how it came to 
be varied. The difference of form is, however, 
of no practical importance. Admittedly 
the practice has been to class as “mortgage” 
debis, allloans secured by mortgages, pledge 
of jewels, deposits, life policies and possi- 
bly other forms of security, while loans se- 
eured only by pro-notes went into the other 
class: and the complainant himself admits 
as Prosecution Witness No. 1 that he under- 
stood that moneys advanced ou jewels and 
deposits as well as on mortgages went into the 
first class, As regards loans on life policies he 
says nothing: and the question, whether such 
loans shonld be regarded as secured, is not one 
to be decided off-hand and without reference 
to the circumstances of each case. I need say 
no more on this point because the gravamen 
of the charge in this connection is that debts 
to the extent of Rs. 65,737, based on no- 
thing but pro-notes, were included as “mort- 
gage” loans both in the ledger and in the 
balance-sheet. A. list of such loans is given 
in Exhibit XI prepared by Lewis. Un- 
fortunately for the prosecntion, Lewis’ cross- 
examination absolutely shatters his credit 
on this point. Apart from all questions of 
the extent to which he wasin the hands of 
his assistant Dias, who has not been cited 
as a witness, he admits that in 50 per cent, 
of the cases he was guided simply by the 
personal knowledge of one of the society's 
clerks, Arulananda, Prosecution Witness 
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No. 5. Arulananda distinctly says that what 
Lewis classed as personal loans were not per- 
sonal loans at all; aud says he (Aralanand) 
told him so. As far asone can see, Lewis 
fell into the error of classifying every 
loan for which there was a pro-note as an 
unsecured loan irrespective of whether there 
was other security in the shape of a deposit 
or not. This appears from his own deposi- 
tion. I have carefully considered his evidence 
and have come to the conclusion that al- 
though it is possible that some individual loans 
not properly secured may have been wrongly 
entered in the “mortgage” or secured register, 
there is no trustworthy evidence that this 
was done on any seale ealeulated to attract 
attention or to suggest deliberate deceit: 
and that Lewis’ lists and his evidenca rec- 
garding them cannot be trusted for a moment. 

I now pass to B.—the failure to show bad 
debts. The form appended to the Companies 
Act requires all “debts considered donb’ ful 
or bad” to be separately shown: and this 
is re-produced in the society’s rules. In the 
balance-sheet, there is no such entry: bat a 
sum of Rs, 818 is shownas “written off for 
bad debts”. Ifere also the variation in the 
form is not new: but there is nothing to show 
when or by whom it was first introduced. 

As already indicated there is no doubs that 
we have kere a misstatement (hy omission) 
which rendered the balance-sheet a very mis- 
leading guide to the state of the soriery’s 
finances. A rigid serntiny of the secarities, 
records and accounts at the endl of 1935 
would, in all probability, have shown that 
many of the loans were not fully secured and 
were of doubtful recovery. But serious as 
this omission is, it is one which must not be 
toohardly pressed against the present aceused. 
The classification of a debt as “donb! ful or 
bad” is a matter in which experts misht 
differ. I do not find anything to warrant 
mein holding that the attention of the Di- 
rectors was drawn to the point; and L may 
as well state here that the general defence 
seb up by the accused that they left ma'ters 
to their secretary in whom they had implicit 
confidence finds support even in the pisane 
tion evidence. This secretary, Gardiner, who 
was dismissed in March 1906, and died six 
months later, certainly appears to have heen 
the moving spirit of the society; in fact, 
even petitioner’s counsel practically confines 
himself to arguing that certain of the aç- 
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cused must have been “in the swim” with 
him. D Sena himself says that Gardiner was 

“the director of the directors and the society 
itself.” Headds that the society was well- 
known in Madras as the “one man” fund. 
I may add that, with ona unimportant 
exception, the accused are all elderly men, 
six of them being Government Pensioners and 
two others retired employees of the Madras 
Municipality and Railway Company, so that 
such reliance is not so unnatural as it would 
be in the case of men of a different class. 
On the whole while recognizing the gravity 
of the omission to properly record all bad and 
doubtful debts, I do not feel prepared to 
hold that this omission was nêsgssarily con- 
nived at by the Directors. 

©. is another case of renien by 
omission. Of course, such misrepresentations 
may be just as serious and just as dishonest 
as if effected by insertion of a false statement 
but itis more difienlt to say that those who 
passed the balance sheet must have been 
aware of them. It is said that the accused 
in this case deliberately omitted to show sepa- 
rately debts due by the directors as they 
were legally bound to do. According to the 
prosecution, these debts reached the amazing 
total of Rs. 1,85,400, as spoken to by D’Sena. 
This figure appears to be another mistake, the 
real figure being Rs. 1,00,854, which includes 
Rs. 6,471 due by Gardiner and nearly 
Rs. 40,000 due by the lst accused Loane, 
regarding which there is a serious dispute. 
Such a large liability by Directors is a serious 
matier, even taking the smallest figure; but 
the question is whether the accused can be 
presumed to have known that it ought to be 
shown in the balance-sheet. A reference 
to the correct form appended to the Com- 
panies Act leaves it far from clear whether 
it is intended that all debts by directors 
should be separately entered: or only where 
they are considered doubtful or bad. Pro- 
bably the former was the intention, but it 
is certainly not free from doubt. In the form 
printed in the Society’s memo. previously 
referred to, by the insertion of a colon, and 
the substitution of a small for a capital 
letter, it is made to appear clearly that this 
proviso for separate entry of Director’s debts 
is only intended to apply to bad or doubtful 
debts. It is to this memo. of rules (Exhibit 
A) that any director would tnra for reference 
in case of doubt. The present copy was 
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printed in 1901, and even if it be assumed 
that the slight alteration was desiguedly 
effected, it is impossible to hold that it was 
done with the connivance or cognizance of 
even such of the accused as were then on the 
Board of Directors. As a matter of practice, 
it is admitted that Directors’ debts have not 
been separately entered since 1492, when a 
petty sum of Rs. 95 was so shown. Subse- 
quently there has never been even a nil 
entry in any of the balance-sheets to draw 
attention to the point. I consider it very 
unlikely that the necessity of showing direc- 
tor’s loans separately was present to the 
minds of the Directors when passing the 
balance sheet; and almost certain that even 
if attention had been drawn to it a reference 
to Exhibit A would have left them under the 
impression that such debts need only be 
shown when “bad or doubtful.” If so the 
question would arise whether any of the 
debts were doubtful. It may be suggested 
that two of them, Loane and F. Rodgers, 
should have known that their own debts were 
doubtful and should be separately shown. 
Rodgers compounded with the liquidations, 
two years later paying 10 ammas in the rupee. 
Loane has only paid up Rs. 10,000, but it is 
not certain that his failure to pay the balance 
js due to insolvency. I should certainly hesi- 
tate to hold that either of these men knew, in 
January 1906, that the debts due from them 
to the society were irrecoverable; still less 
that the other Directors were so aware. 
Practically all the debts by the other accus- 
ed have been realised. 

The next point (D) -is practically abandon- 
ed. It arises out of another mistake by 
D’Sena. He took the entry of Rs. 1,779-3-9, 
entered to “interest account” on the debit side 
of the balance-sheet to represent interest due 
to depositors but unpaid. He subsequently 
admitted in cross-examination that ib wasa 
different matter altogether and that the en- 
tries in the balance-sheet regarding interest 
on deposits were quite correct. The point is 
only of importance as illustrating the value 
of his evidence. 

The last point (E) relates to the entry of 
interest received on loans. It is admitted by 
the defence that the entry of Rs. 35,939 
under this head includes Rs. 22,84 which 
had not been actually realised during the 
half-year, but was deemed absolutely safe. 
It appears to have been Gardiner’s habit to 
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prepare at the end of every half yearin a 
special book a list of such sums: and to include 
them in the balance-sheet as if actually re- 
ceived. In the next half year so much of 
such sums as were collected, would be de- 
ducted from actual collections, and only the 
difference plus a fresh addition arrived at in 
the same way enteredin the balance-sheet. 
Such a system certainly seems very bad book- 
keeping and likely to end badly sooner or 
later: but it had been carried on for many 
years without being exposed by the society’s 
auditors, of whom ‘one was an Accountant in 
the Bank of Madras, and another an official 
of the Government Accounts Department. Jt 
is difficult to say that men of the class of the 
present accused mast have detected and rea- 
lised its impropriety. 

I have now considered in detail each of 
the misstatements said to be contained in 
the balance sheet: it is only as regards B and 
C that the balance sheet can be regarded as 
materially defective or misleading. I have 
referred to the doubt regarding the liability 
to disclose Directors’ loans (C) and there 
remains only the failure to classify and sche- 
dule bad and doubtful debts which was the 
real cause of the society’s downfall but for 
which it is difficult to hold the Directors 
criminally Hable. I do not find any of them 
to be of such nature as to necessarily imply 
bad faith or dishonesty on the part of the 
directors who passed it. In factin the case 
of two of the accused, Bond and Wilcox, their 
position with reference to the society is the 
strongest evidence of their good faith. 
Bond appears to have had Rs. 18,000 
on fixed deposit and Wilcox Rs. 10,000 which 
he renewed in January i906, the very month 
when the balance-sheet was passed. Against 
this, Bond had drawn only a small loan since 
discharged, and Wilcox nothing at all. In 
justice to these accused, I place these facts on 
record. Against them and also against the 
3rd accused Bower, and the 9th acensed 
Bullmore, it is now stated that the case is not 
pressed. 

As regards the remaining accused, the peti- 
tioners’ counsel emphasizes the fact that 
Loare, F. Rodgers, Dunhill and Rodgers 
were large borrowers from the society, while 
Loane was President, Dunhill, Vice-President 
and J. Rodgers, Auditor, for the half year. 
The mere existence of loans in the case of 
individual accused really adds nothing to the 


INDIAN CASES, Bag 


case against them unless it can be shown 
that they knew themselves unable to pay 
at the time of the balance-sheet: and there is 
po evidence of this even in the case of Imane 
and F. Rodgers. The others paid up all or 
practically allthey owed. The composition 
effected by F. Rodgerstwo years later ineluded 
payment of the whole of the principal and 
Rs. 6,119 on account of interest. Toane’s 
case is peculiar as there seems reason to 
suppose there isa Lona fide dispute as to the 
amount due by him. His counsel points to nn- 
explained entries of Rs. 10,000, Exhibit XIV 
(b), extract of his account. T should certain- 
ly not be prepared to say that either man 
knew his debts to be bad or doubtfal in Janu- 
ary 1906. Nordo I think the office of Presi- 
dent or Vice-President isa matter of parti- 
cular moment. The only man, whose case 
stands on a special footing and presents real 
difficulty, is the 11th accused James Rodgers, 
who audited the accounts before the balance- 
sheet and signed the following certificate at 
the foot of the latter: 

“I have examined and checked the books 
and vouchers from which the above accounts 
are compiled, and I have also satisfied myself 
as to the existence of the securities for loans 
to the amount stated, and hereby certify 
that this balance-sheet is correct and aceord- 
ing to law”. The llth accused in the dis- 
charge of his duties of auditor must be pre- 
sumed to have acquired a much more intimate 
knowledge of the society’s accounts and 
business than would be possessed by an 
ordinary director. The question is whether 
his special knowledge wasofsuch a nature 
that he must have been aware that the balance- 
sheet was calculated to deceive the outside 
public as to the soriety’s financial position, 
No Indian case bearing even remotely on the 
point has been quoted by either side: and the 
English case referred to, In re London and 
General Bank (2), though laying down the 
general duties of auditors, is of little assistance 
inasmuch as it only deals with the civil 
liability of an auditor for any failure to bring 
the true financial position of a company to 
the knowledge of the share-holders. In the 
present case dealing with the much more 
serious question of criminal liability, 1 do not 
think it safe to travel beyond the terms of the 
auditor’s certificate above set ont and rule 


68 of the Articles of Association which dealy 
(2) (1895) 2 Ch. App. 673; 64 L. J, Ch. 866, 
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with the anditor’s position. Ib must also be 
borne in mind that the aceused, James 
‘Rodgers, was not a trained Accountant, but 
only .a retired Government clerk, with 
apparently no special qualification for the 
post: this point is of great tmportance in 
gauging his criminal liability as bearing on 
the amount of knowledge he would be likely 
to have acquired. 

In the present case the balance-sheet 


admittedly was in exact accordance with the, 


“ books, which were themselves in perfect cou- 
‘sistency of the five points dealt with above. 
Only B, C and E. call for consideration. The 
inclusion of uncollected interest is certainly 
a defect which one would expect an auditor 
to detect: but as it had escaped exposure at 


the hands of two previous and better qualified ~ 


auditors, a similar failure on the part of the 
accused must not be presséd too hardly against 
him. His lisbility for points B and C depends 
entirely on whether he should be presumed to 
be aware of the fact that many of the debts due 
to the society were doubtful and bad onaccount 


of defective and insufficient security. The | 


same remark applies to ©, for it would be too 
much to expect this man to refer to the Com- 
panies Act itself to see if the form printed in 
Exhibit A was correct. The extent, to which 
it is an auditor’s duty to examiné the adequacy 
of security for debts, does not appear to 
be free from doubt: and in this, as in other 
' respects, some latitude must be allowed. As 
remarked by Lindley, L.J. in the case above 
yaoted: “Where there is nothing to excite 
suspicion, very httle enquiry will be reasonably 
sufficient and in practice I believe business 
men select a few cases at haphazard, see that 
they are right, and assume that others like 
them are correct also. Where suspicion is 
aroused more care is obviously necessary, bat 
stil an auditor is nob bound to exercise more 
than reasonable care even in _a ease of 
suspicion.” i i f 

These remarks are made with reference to 
the Civil liability of a trained Accountant. 

I think any Court would hesitate to pro- 
nounce that J. Rodgers must have become 
aware of the inadequacy of the security in 
any individual case: hig certificate merely 
says that he satisfied bimself as to the 
existence of the securities: and I do not find 
any ground for holding that this was untrue. 
Nor on the whole, do I feel justified in pre- 
suming {tat James Rodgers’ work as an 
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auditor placed him in such a special position. 
ag to justify his being held criminally lable 
for such misrepresentation as the balance- 
sheet contained. f y 

I donot consider that a prima facie case of 
cheating is made’out against any of the 
accused in respect of the balance-sheet in 
question: nor does the evidence disclose such 
a’ knowledge of the society’s financial posi- 
tion on the part of the accusedas would be 
required to uphold a charge under section 
409. 


There is no reason to order further enguiry. 


‘The petition is dismissed. 


Petition dismissed. 


MADRAS HIGH COURT. 
Seconp Cryin Averats Nos. 1195 ro 1207, 
1271 to 1347 anD 1849 ro 1384, 
September 21, 1910. 
Present: —Mr. Justice Abdur Rahim 
and Mr. Justice Ayling. 
ARMUGAM CHETTY AND ormers— 
APPELLANTS i 
= versus 
Raia JAGAVEERA RAMA VENKATES- 
WARA ETTAPPA MAHARAJA ALYAR 
4 AVERGAL— RESPONDENT. 


Landlord and tenant—Tenant raising garden crop on 
dry lands by means of wellsunk by him—Enhancement 
of rent—Custom — Implied contract — Consideration, 
necessity for—Mardras Rent Recovery Act (PIH of 1865), 
s. 11 (3)—District Manuals, statements in, evidentiary 
value of. ` 

A landlord is not entitled to impose enhanced rent 
on his tenant for the latters cultivating lands, 
originally dry, with garden crops by means of wells 
sunk at the tenant's exponse, by virtne of a subsisting 
custom, as sneh a custom, even if established, would 
he menforceable as conflicting with Madras Act VIH 
of 1865. 

Armugam Chetty v. Raja Jaga Veera Rama Venkate- 
swara Eltappa, 28 M. 444, J5 M. D. J. 202, Para. - 
masawmy Iyengar v. Pusala Tevan, 20M. L. J. 142;- 
8 M. L. T. 115; 5 Ind. Cas. 911 and Letters Patent 
Appeals Nos. 35 to 61 of 1905, referred to. 

Such an enhancement is permissible, however, by 
virtue of a contract, express or implied, If impliod 
contract is relied on as the basis for the enhancement, 
consideration for the same must be proved. Such 
consideration may be of the samo implied nature as 
the covenant to pay. d 

Mates Gramani v. Vencairama Reddi, 30 M. 511; 
2 M. L. T. 455; 17 M. L. J. 518, Suppa Pillay v. Naga- 
yasami Thambichi Naicker, 31 M. 195 17 M. L.-S. 
511; 3 M. L. T. 103, ármugam Chetti v. Raja Jaga 
Vecera Rama Vencateswara Ettappa, 28 M. 444; 15 
3. L. J. 292, referred to. 

The paz ment of a uniform rate for dry lands for a 
period, prior to the sinking of wells by the tenant, is 
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evidence of animplied contract to pay rent at that 
rate, and not that the charge was variable according 
to the crop raised. 

Tf the landlord had a right, which should be proved, 
to revert to the varum system when the tenant began 
to cultivate the more valuable crop with the aid of 
well water sunk by him, the landlord's abstention 
from exercising that aight may be viewed as con- 
sideration for the implied contract to pay enhanced 
rent for the garden erop. 5 

Statements in District Manuals as to custom 
prevailing in certain taluys, while they way be 
referred to in corroborating or contradicting evidence 
in any particular ease, cannot take the place of such 
evidence, or be made the sole basis fora finding 
thercon, 

Second appeals against the decrees of the 
District Court of Madura. in Appeal Suit 
Nos. 388, 389, ete. ete. ete. of 1904, respec- 
tively. 

Judgment. 

Aiyling, }.—The sole question for determina- 
tion in these appeals is the right of the 
respondent, the zeminday of (iantamanaick- 
nur, to charge rent at the enhanced rate of 
eight fannams a guli on lands originally dry, 
but cultivated with garden crops by means 
of wells sunk at the tenant’s sole cost. This 
right was originally based (1) on an alleged 
custom and (2) onan implied contract. With 
the former we have now nothing to do. As 
pointed out by Subramania Iyer, J., in 
his judgment in this case when il first 
came before this Court, <Armugam Chetti 
vy. Raja Jaga Veera Ramu Verkataswara 
Ettappa (1), sucha custom even if established 
would be unenforceable as conflicting with 
section Ll of Mad. Act VIII of 1865; and 
in Letters Patent Appeal Nos. 35 to 61 of 
1905, the jadgment, in upholding the order 
of remand,—specifically lays down that the 
question of custom could not be re-opened. 
(Vide also Paramasami Iyengar v. Pusala 
Teran (2).} It has, therefore, only to be 
considered whether thereis a valid and 
enforceable contract for the payment 
of enhanced rate. The learned District 
Judge, reversing the decision of the Sab- 
Collector, has found that there was an im- 
plied contract (agreement) in every case, and 
that it is not, void for want of considera. 
tion. 


The existence of an impliel agreement 
is deduced mainly from the payment of the 
enhanced rate by the litigating tenants 
(appellants) for a number of years varying 


(1) 28 AM. 444; 15 M. L. J. 292. 
(2) 20 M. L. J, 142; 8 M. L. T, 115; 5 Ind, Cas, 911. 
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from 2 to 40. The eviroborative evi- 
dence is meagre; but Iam not prepared in 
second appeal to set aside the District Judge's 
finding in this respect. 

The seeond point stands on a different 
footing. The necessity for consideration of 
some sort for an implied contract to pay 
enhanced rent, has been pointed out by 
Subramania Iyer, J.. inthe clearest manner 
in his judgment above referred to. and J do 
not understand it to ba seriously disputed 
by the learned Advoeate-General, Nathing 
to the contrary is contained in either of the 
judgments referred toby the District Judge 
Nelesa Gramané y. Venkatarama Rodi) and 
Soppa Pilati v. Nagauisami Tord ene 
Naicker (4). The suggestion that the word 
contract in the section is loosely used in 
the sense of “agreement” cannot possibly be 
accepted. Of course, the consideration may 
be of the same implied nature as the covenant 
to pay. but consideration of some kiud, there 
must be, ifthe latter isto be treated as an 
enforceable contract. 

Now what is the consideration in the 
present case? The learned District Judge 
saysthat there wis “ample consideration”, 
but it is very difficult to see, froma pousal 
of his judgment, what form he considers ji 
to have taken. He agrees with the Sub. 
Collector that the landlord's permission 
was not necessary for the tenant to sink n 
well: so that such consent was not the con- 
sideration. The only consideration, which | 
can find indieated in paragraphs 14--16 of bis 
judgment, is in the shane of abstention on the 
part of the landlord from exer¢ising his right 
torevert to the varam system when thetenant 
began to cultivate the more valusble erop with 
the aid of the well water. Of course, if the 
landlord really had such right, his abstention 
from resorting to it might be viewed ax 
consideration. But the Distriet Judge 
appears to me to have assumed the existence 
of such a right without any evidence what- 
ever. 

The right in question is conferred by 
clause 3 of section LH of the Rent Reeavery 
Act and applies only to cases where there 
is no contract, express orimplied, regalving 
the rate of rent. In the present siis, tf Is 
admitted that prior to the consivne ion of the 
wells. the tenants hal always heen piying 


Ss 
(3) 30 M. 311:2 M. L. a 1555 at J. ots, 
(4) SLB 19,17 Ta J. tLe BML Le T 103, 
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at the uniform punja rate of four annas a 
guli for the suit lauds: a circumstance which 
justifies the inference of an implied con- 
tract to continue to pay at that rate Toide 
Fenkatappa v. Rengappa (5)1. 

The learned Advocate-General, however, 
seeks to meet this objection by arguing that, 
in these cases, the money rents were fixed 


with reference to the particular crop raised,- 


and not on the holding itself, that the 
payment of four annas a guli was only for 
so long as a dry crop was raised, that on 
the tenant raising a garden crop, the implied 
contract ceased to apply, that a new rate had 
then to be determined, and that, in the 
absence of a contract regulating it, clause 3 
became applicable and the landlord was 
entitled to claim varam and that his 
abstention from so doing forms the real 
consideration for the tenant’s agreement to 
pay the higher rent. 

This is precisely the kind of case referred 
to as conceivable by Hutchins, J. in Venkata- 
giri Raja v. Pitchana (6) and if the existence 
of such a system were established, the argu- 
ment would: be perfectly sound. But it is 
certainly not established here, any more 
than it was in the case last quoted. In Suppa 
Pillai v. Nagayasami Thambichi Naicker (4), 
there was a distinct finding in support of it 
and the case of Natesa Gramuni v. Venkata- 
ramana Reddi (3) simply lays down that 
such a system is not illegal and remands 
the case for evidence as to its existence. 

In the present case, the District Judge 
has certainly not found in favour of such a 
system. All he says is this: “Under clause 3, 
the local usage would have to be ascertained, 


and it might very well prove that tho local | 


usage was, as appellants originally aileged, 
to pay different rates according to the crops 
raised, and not according to the classification 
of the land.” 

And indeed, there is absolutely no evidence 
in the case to support the existence of such a 
system. [ have already referred to the fact 
that the tenants were admittedly, prior to 
the sinking of the wells, paying at a uniform 
dry rate as far back as can be traced. There 
is nothing to indicate that this charge was 
variable according to the crops raised, and the 
evidence of the respondent’s own manager 
(defendauts’ 7th witness) is incompatible 


with such a suggestion. Fle says not a word 
5) 7 M. ess, 
(6) 9 M. 27. 
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of any variable charge according to the 
nature of the crop, bat speaks of the dry 
lands being assessed at a uniform rate of. 
four anvas a guli. In fact, the learned 
Advocate-General has to rely solely on 
passages quoted from the Madura District 
Manual tending to show thata system of the 
kind he alleges formerly prevailed in th- 
Dindigul Zalug. Itis impossible to accept it 
as established by such means. The passages 
quoted are of a general nature without 
referenco to this particular village or 
zemindart and while remarks in a District 
Manual may legitimately be referred to and 
are of great service in corroborating or 
contradicting evidence recorded in any 
individual case, they cannot take the place 
of such evidence, or be made the sole basis 
for a finding on a point of this nature. 

Iam, therefore, constrained to hold that 
the finding of the learned District Judge 
that the agreements to pay the enhanced 
rent were supported by consideration is 
unsupported by any evidence, and cannot be 
upheld. 

There is no reason for remanding the suits 
for a fresh finding after taking farther 
evidence, The question of consideration was 
most prominently put forward when the 
suits were last remanded and if the respond- 
ent has not adduced proper evidence, he has 
only himself to thank. 

The decrees of the District Judge must, 
therefore. be seb aside and those of the 
Sub-Collector restored. The respondent will 
be liable for the appellant’s costs throughout. 

Abdur Rahim, J.—I agree. 

Appeal allowed 


MADRAS HIGH COURT. 

Figsr Civiu APPEAL No. 48 or 1907. 
September 13, 1910. 
Present:--Mr. Justice Miller and Mr. Justice 
Sankaran Nair. 

MUTHUSAWMY NAICK—APPRLLANT 

versus 
BANGARAMMAT AND OTHRERS— 
RESPONDENTS, 

Hindu Law—Dmpartible — Zomindari—Will—Dis- 
position of impartible Gemindari — Validity. 

An impar tible Zamindari may be disposed of by the 
Will of the Zamindar, whether the heir-at-law is his 
son or his brother, 

Siva Subramania Naicker v, Krishnammal, 18 M. 287, 
referred to. 

Appeal against thedecree, datedthe 29th day 
of October 1906, of the Subordinate J udge’s 
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Court of Madura (West), in Original Suit 
No. 42 of 1904, 

Facts of the case are safiiciently clear 
from the following extracts from the judgment 
of the lower Court 

This is a suit to recover possession of the 
zeminadart of Thevaram with all its appur- 
tenances together with Rs, 15,000 being the 
net mesne profits of Fasli 1313, and future 
mesne profits and costs. 

2. The plaint, which was presented on the 
20th September 1904, sets forth that the 
semindare of Thevaram is an ancient impar- 
tible estate, the succession to which is regu- 
lated by the law and custom of primogeni- 
ture and is subject tu the custom of inalien- 
ability obtaining ia this and other similar 
Kambala czemindaris, that the late Konda 
Bomma Naik, who was the zemindar of the 
estate till 23rd October 1876, left two legiti- 
mate sons, (1) Shanmuga Valu Konda 
Bomma Naik who succeeded to the zemrndart 
on his father’s death and died on the 21st 
January 1901 having an only daughter the 
lst defendant herein, (2) Kandasami Naik 
who pre-deceased his elder brother in 1861 
without any issue, and (3) an illegitimate son, 
the present plaintiff, that they belong to the 
(Sudra) Kambala caste governed by the 
Mitakshara Law, that although the plaintiff 
hereix sued in Original Suit No. 25 of 1598 
on the file of his Court, the aforesaid Shan- 
muga Valla Konda Bomma Naik, while he 
was zemindar and his brother’s widow Thang- 
ammal for his share of the partible pro- 
perties of the zemindari and gota decree for 
his one-fifth share which was confirmed by 
the High Court on 20th November 1900 in 
Appeal Snit No. 226 of 1399, wherein the 
plaintiff’s status as the half-brother of the 
aforesaid Shanmuga Valla Konda Bomma 
Naik has been established, yet both of them 
constituted and continued as undivided co- 
parceners with refereace to the impartible 
estate of Thevaram, that the plaintilt is, by 
the law of survivorship, entitled to succeed to 
the zentndari with all its appurtenances 
after the death of his said half brother Shan- 
muga Walla Konda Bomma Naik on 21st 
January 1901, that the zemindarz in question 
is inalienable according to the law and custom 
prevailing in this and other similar Kambala 
zemindarts, that the Ist defendant is in 
wrongful possession of the zemindart claiming 
under a Will, dated 9th December 1900, 
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alleged to have been executed in her favour 
by her father, the undivided co-parcener of 
the plaintiff, that the said Willis not genuine 
and is void and inoperative and could not 
confer any right on the lst defendant as 
against the plaintiff, that it is also opposed to 
the ordinary Hindu Daw, and to the special 
custom of inalienability, that independently 
of the inalienability, according to law and 
custom of the zemindart of Thevaram, the 
plaintiff is entitled to the zemindard as the 
surviving co-parcener of the deceased Shan- 
muga Valla Konda Bomma Naik, thet the 
defendants Nos. 2 and 3 hold a lease of the 
zemindart under a deed alleged to have been 
executed by the Ist defendant in 1904 and 
that the said lease is illegal, invalid and not 
binding on this plaintiff, that the defendants 
Nos. 4 to 6 claim to have some charge on the 
zemindaré in respect of debts contracted by 
the deceased Shanmuga Valla Konda Bomma 
Naik, that there was no legal necessity for 
contracting the debts, and that the debts are 
not binding either on the estate in question 
or on the plaintiff inasmuch as the deceased 
Shanmuga Valla Konda Bomma Naik su'- 
ceeded to the estate with about Rs, 36,000 in 
cash and Rs. 50,000 worth of other properties 
in addition toa large annual income of about 
Rs. 20,000 from the impartible estate. 

3. The lst defendant admits that the 
plaint mentioned zemindaré of Thevaram is 
an impartible estate and also that the allega- 
tions contained in paras. 3 (a), 5 (b) and 
3 (e) of the plaint are correct but denies that 
the succession to the zemindar’ is regulated 
by the law and custom of primogeniture in 
the male line only or that it is subject to any 
custom: of inalienability as alleged in para- 
graph 3 of the plaint. She states, further, 
that the plaintiff and the late zemindur never 
constituted and continued as members of an 
undivided Hindu family as regards the iwm- 
partible estate of Thevaram, that plaintiff 
could not in law claim to be a co-pareener of 
the late seminar and that he evould not 
claim the benefit of the law of survivorship on 
the death of the late zeméndar on 21st Janu- 
ary 1901, that the custom of ineliennbility 
set up by the plaintiff is not a valid one, but 
is vague and indefinite, and is oppoard to tue 
fundamental principles of the law of properiy, 
that she is not in wrongful possession of the 
semindart as alleged in paragraph 3 (g) of 
the plaint but has been placed in rightful 
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possession of the same after full enquiry by 
the Revenue authorities, that the late zemin- 
dar bequeathed all bis properties to this 
defendant under a duly registered Will, dated 
9th December 1900, that the said Will has 
been acknowledged and acted upon by the 
plaintiff. soon after the death of the zemindar 
in January 1901 with full knowledge of its 
contents and legal effect in various Court 
proceedings, that the plaintiff has also dealt 
with this lst defendant to her prejudice and 
to the prejudice of third parties on the basis 
of the genuineness, validity and binding 
character of the said Will, that the Will is not 
opposed either to the ordinary Hindu Law 
or to any custom actually obtaining in the 
zemindart in question, ihat the plaintiff is 
estopped and precluded, by his conduct from 
the date of the death of the late zemindar 
until the institution of Original Suit No. 32 
of 1903 on the file of this Court, from con- 
testing the genuineness or validity of the said 
Will, that even apart from the Will itself, the 
plaintiff would not be preferential heir to 
succeed to the suit zemindari either by sur- 
vivorskip or by inheritance, that the defen- 
dants Nos. 2 and 3 are now in possession of 
the zemindart as lessees of this defendant 
under a registered deed, that the said lease 
was given by her so as to enable her the more 
successfully to discharge certain debts con- 
tiacted by the late zemindur aud thus to 
protect the estate, that the lease is, therefore, 
legal, valid aud not liable to be questioned by 
the plaintiff that this defendant knows no- 
thing personally about the allegations in para- 
graphs 5 and 6 of the plaint although 
they formed a substantial portion of the 
defence of this plaintiff as 10th defendant 
in Original Suit No. 32 of 1903 of this Court, 
who also set up therein the custom of in- 
alienability of the zemindari in question, that 
the plaintiff failed to substantiate his grounds 
of defence in the said suit Original Suit No. 32 
of 1903 and that the matter of this suib is 
wholly res jud’cata, that the plaintiff is not 
entitled to claim any mesne profits as the 
same have been actually paid through Court 
towards the claim of the creditors in Original 
Suit No. 82 of 1903 to which this plaintiff 
was also a party, that the plaintiff’s suit to 
avoid the Will and get possession of the 
cemindart is barred by limitation, that the 
plaintiff is not entitled to claim possession of 
the palace ab Thevaram which is worth about 
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rapaes forty thousand without paying propr 
Court-fees on its value, that the plaintiff is 
not in any event entitled to claim possession 
and management of the chatram at Theni 
and of the properties attached thereto, that 
the said chatram and properties are worth 
more than Rs. 80,000 and Court-fees should 
have been paid therefor also, and that the 
plaintiff has instituted this suit speculatively. 

4. The defendants Nos. 2 and 3 deny the 
plaint allegations about the succession to the 
zemindaré of Thevaram and the alleged 
custom of inalienability set up, and state 
that the said zemindart is alienable both 
under Jaw and in fact, that the plaintiff and 
lst defendant’s late father never constituted 
ov were members cf an undivided Mindu 
family as regards the said semindari, that, 
uuder the Hindu law applicable to illegiti- 
mate cffspring, the plaintiff cannot claim the 
estate of the Ist defendant’s father either 
by right of survivorship or of collateral 
succession, that the plaint allegations about 
the Will referred to in para. 3 (g) of the 
plaint are totally false, that the said Will is 
a genuine document duly executed by the 
testator and legally binding on the plaintiff, 
that the plaintiff has in several proceedings 
and other documents accepted its genuineness . 
and binding character as against him, and 
the validity of the dispositions under it in 
Ist defendant’s favour, that the defendants 
Nos. Land 5 herein had sued the Ist de- 
fendant and others in O. S. No. 32 of 1903 
on the file of this Court and had applied 
for the appointment of a Receiver pending. 
its disposal, and the Ist defendant had 
undertaken to pay Rs. 15,000 towards that 
claim, that the Ist defendant being unable 
to raise that sum, negotiated in December 
1903 with these defendants for the said sum 
agreeing to grant a lease of the said zemin- 
dari with all its appurtenances including 
pannw lands, etc., that these defendauts 
accepting the proposal examined the titlo 
of the lst defendant to the zemindari and 
satisfied themselves that the zemindar¢ had 
been bequeathed in Ist defendant’s favour 
by a registered Will, andthat she had been 
put in possession of the same by the Revenue 
authorities, that acting upon plaintiff’s acts 
and declarations tending to show that the 
lst defendant got the zemzndart under the 
Will, these defendants got a lease from the 
Ist defendant on 16th March 1904 for a 
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period of 9 years, that they (defendants 
Nos. 2 and 3) are accordingly in possession 
of the zemindart, that they have been 
making payments of money and, otherwise, 
acting up to the terms of the bond, that 


these defendants have spent about Rs. 3,000° 


on the repairs and improvements of the said 
property under the provisions of the lease 
deed, that the plaintiff should not now be 
permitted to deny the Ist defendant’s right 
to grant the’ said. lease or its legality ‘or 
validity, he having by his aforesaid acts 
and declarations intentionally caused these 
defendants to believe that the Ist defendant 
was the owner of the zemindari under the Will 
and had power of alienation thereof, that 
the plaintiff is not entitled to any mesne 
profits and that the amount claimed is 
excessive, and that even if it be found that 
the plaintiff is entitled to a decree for pos- 
session, he must be made liable to pay the 
amount which these defondants have ad- 
vanced under the lease deed. 

5. The defendants Nos. 4 and 5 state that 
they are unnecessarily impleaded in the suit 
as the plaintiff has not asked for any relief 

‘in the plaint as against them, that they 
instituted O. S. No. 32 of 1903 on the file of 
_this Court against the plaintiff who was 10th 
defendant, the lst defendant herein and some 
others, for the recovery of principal and 
interest due under three deeds of simple 
mortgage executed by Shunmuga Valla 
Konda Bomma Naiker, the late zemindar 
mentioned in paras. 3 (a) and 3 (b) of the 
plaint, for sums properly borrowed by him 
on 4th May 1896, 16th April 1898, and 27th 
February 1899 respectively, mortgaging the 
plaint-mentioned zemindart of Thevaram 
and all its appurtenances, that the said 
O. S. No. 32 of 1903 was opposed and contested 
by plaintiff on the grounds, among others, set 
out-in paras. Nos. 5 and 6 of the plaint, that 
plaintiff having failed to substantiate any 
of the grounds. relied on by him, a decree 
was passed in the said suit ordering the 
‘present plaintiff and others to pay these 
defendants within six months from the date 
thereof, the sums therein mentioned, and 
that, in default, the hypothecated properties 
be sold, that, by reason of the decree in 
‘the said O. S. No. 82 of 1903, the plaintiff is 
estopped from contesting the validity and 
binding nature of the mortgages aforesaid 
or from bringing this suit as against these 
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defendants, that they (defendanis Nos, 4 and 
5) deny that the plaintzemindari of Thevaram 
is inalienable by law or custom as falsely 
alleged in the plaint and that the plaintiff 
is bound to prove the same, that, as the 
holder of an impartible poliem descendible 
to a single heir, the late zemindar was 
perfectly competent to execute the mortgages 
atoresaid, in favour of these defendants, 
that plaintiff claiming as the surviving co- 
parcener of the late zeméndar, has no right 
to question the validity of the same assum- 
ing that itis opento him todo so in this 
suit, that the only right that plaintiff can 
have, should he be found entitled to succeed 
to the zemindart, is to redeem the said mort- 
gages, and that the plaintiff having failed to 
sue to set aside the aforesaid mortgages or 
the Will mentioned in the plaint within the 
time allowed by law, the suit is barred by 
limitation. 

G. The 6th defendant is the divided 
brother of the 5th defendant and, substan- 
tially, adopts his defence claiming an. interest 
in the hypothecation bonds referred to by him 
in his wrilten statement. 


7. Thedth defendant died subsequent to 
the suit, and his legal representatives the 
defendants Nos. 7 to 11 adopt the statement 
of the defendants Nos. 4 and 5. 

8. The following issues were framed: — 


1. Whether plaintiff was a member of 
a joint family with the late zemin- 
dar of Thevaram, and whether he 
could succeed to the zemindari in 
question by right of survivorship? 

2, Whether the Will relied on by Ist 

defendant is true and valid ? 

Whether plaintiff is estopped from 

contesting the genuineness and 

validity of the Will relied on by the 

Ist defendant ? 

d. Whether the zemindari of Thevaram 
is, by custom, inalienable as alleged 

. inthe plaint ? 

5. Whether the debts relied 
defendants Nos. 
and binding on 
question P 

6. Whether the 5th issue is res judicata 
by reason of the decision in 


Original Suit No. 32 of 1993? 


7. Whether the institution fee is pro~ 
per ? a 


oo 


on by 
4, 5 and 6 are truo 
the semindari in 
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8. Whether defendants Nos. 2and 3 are 
liable for past mesne profits ? 
9. Whether the suit is barred by 
limitation ? a: 
Whether there is any custom in the 
zemindart by which illegitimate 
issue are shut out from succession 


10. 


to it and whether such custom is 
valid ? 

11. What relief is plaintiff entitled to, 
if any ? 


The lower Court found as follows on the 
validity of the Will:— 


. 2nd issue,latier part:—It wil! now be con- 
venient to deal with the question of the legal 
validity or otherwise of the testamentary 
disposition made by the late zemindar. For 
the purposes of dealing with this question, J 
shall assume that the plaintiff was an un- 
divided co-parcener with the late zemindar 
in respect of the zemindari, although he was 
only his illegitimate brother. Although the 
rule continued to be in this Presidency, that 
an impartible zemindari was inalienable by 
its holder before the decision in Beresford v. 
Ramasubba (1), which followed the Privy 
Council decision in the Sartaj Kuari v. 
Deoraj Kuari (2), the law, as since laid 
down in the above cases andin the Pitta- 
pur case reported in Sri Raja Rao Venkata 
Surya Mahipati Rama Krishna Rao Bahadur 
v. The Court of Wards and Venkata Kumari 
Mahipati Surya Rao (3), has clearly estab- 
lished the propositions that the question 
of alienability of an impartible zemindart 
must be governed by the rules laid down 
in the Mitakshara unless those rules are dis- 
placed by custom, that in an impartible 
estate which has become so by custom, there 
being no joint ownership, the right to in- 
terdict alienations which arises from such 
joint ownership is wanting, that a junior 
member of the family to which the zemin- 
dar belongs is, therefore, not entitled to 
question the validity of the alienation made 
by the zemindar and that this alienation 
may be either by a deed inter vivos or by 
a testamentary disposition and will be bind- 
ing not merely upon the undivided son but 
upon any undivided co-parcener of the 
family. The effect of the decided cases as 
formulated above isalso stated in a recent 

(1) 13 M. 197. 

(2) 10 A. 272; 15 I A. 51. 

3) 22 M. 383. 
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decision of the Madras High Court report- 


ed in ,Nachiappa Chethar _v. Sivasu- 
bramaniapindia Chinnasamy Naicker (4), 
Although in this last case, an attempt 


was made by the appellant therein to 
push the doctrines laid down by the Privy 
Council to what was contended to be their 
logical development, viz., that an impartible 
zemindari. not being the self-acquired pro- 
perty of the previous holder, whick has de- 
scended from the last holder to his undivid- 
ed brother, must be treated as assets in the 
hands of his brother soas to be liable for 
even the personal debts of the zemindar and 
although this attempt failed to succeed not- 
withstanding that Mr. Justice Sankaran 
Nair felt the difficulty of their Lordships 
of the Privy Council not having explained 
how there can-be any survivorship where 
there is neither co-parcenary nor joiut ten- 
ancy, the course of decisions, which recogniz- 
ed the right of the holder of an impartible 


-zemindart for the time being to alienate it 


inter viros or by Will, was pointed out again 
and the above point was even assumed in 
the course of the arguments of the Vakils on 
both sides which are reported in extenso in 
the report. It is clear, therefore, on the 
authorities that the Will left by the 
late zemindar in favour of his daughter the 
lst defendant is valid even assuming that 
the plaintiff was an undivided co-parcener 
of the late zemindar, I decide, therefore, 
even the latter part of the 2ndissue against 
the plaintiff. 

Judgment,—tThree points are argued 
in appeal, b 

(1) Whether the Will of the late semindar 
is genuine ? 

(2) Whether by custom the zemindarz is 
inalienable ? 

(3) Whether, if genuine, 
valid ? 

On the first question, we have no.doubt 
that the Subordinate Judge’s conclusion 
is right. There is no reason to disbe- 
lieve the Sub-Registrar, and his evidence, if 
accepted, makes it clear that the zemindar 
duly authorised and understood the provisions 
of the Will. 

On the 


the Will 


is 


second question also, we agree 
with the conclusion of the Subordinate 
Judge. The only evidence of custom adduced 
is the depositions given by the late Teva- 
(£) 16 M. I. J. 839; 1 M. L. T, 272; 29 M. 458, 
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ram zemindar and certain other zemindars 
jn another casein which in regard to an- 
other zemindard a similar question was 
raised. In that case these witnesses al- 
leged that the zemindari there in question 
and other kambala Palayams—the Thevaram 
zemindari—now in dispute is one of such 
Palayams as are inalienable as against male 
dayad’s, We do not know whether that 
evidence was accepted in that case, and we 
are unable to accept it as sufficient to 
prove thecustom alleged. It is almost en- 
tirely mere allegation and instances of alie- 
nations challenged and set aside are almost 
entirely wanting. 

On the 3rd question, the contention is 
that though an impartible zemindari may 
be disposed of by the Will of the zemindar 
when the heir-at-law is his son, such dis- 
position is invalid when the heir is his 
brother. This contention was raised in the 
Ammayanayakanur case Siva Subramania 
Naicker v. Krishnammal (5) and rejected by 
both the learned Judges who decided that 
case. There is no authority inits favour and 
we are not prepared to accept it. 

We dismiss the appeal with two sets of 
costs. 


Appeal dismissed. 
(5) 18 M. 287. 


MADRAS HIGH COURT. 
Seconp Civin Appsat No, 1483 or 1907. 
September 28, 1910. ` 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
NAGALLA KOTAYYA AND anoTHER— 
APPELLANTS 
versus ` 
NAGALLA MALLAYYA AND ANOTHER— 
RESPONDENTS. i 
Civil Procedure Code (Act XIV of 1882), ss. 540, 584 
—Suit for partition—Decree for plaintiff—Reduction of 
some defendants’ share in consequence--Appeal by such 
defendants, whether lies--Civil Procedure Code (Act T 
of 1908), O. XLI, R. 83 — Relief to party not filing appeal 
or cross-objections. 
An appeal lies by a party against whom no decree 
has been passed if the effect of the decree is to make 
that person aggrieved by it. 


Tt is competent to a Court of appeal, under Order 
XLI, Rule 33 of the Civil Procedure Code of 1908, to 
give a relief to the respondent who has not filed cross- 
objections to that portion of the decree of the lower 
Court which is against him. 
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Letters Patent Appeal No. 105 of 1908, referred to. 

Plaintif sucd for a third share allegiug that defen- 
dants Nos. Land 2 were each entitled to a third share 
and 8rd defendant to no share. ‘The Munsif gave 
decree as prayed for. On appeal the Sub-Judge 
granted plaintiff a fourth share, holding that the 8rd 
defendant was entitled to a fourth: 

Held,on appeal by Ist and 2nd defendants, that ic 
was competent to lst and 2nd defendants to appeal 
as they were ‘aggrieved’ by the deeree of the Sul- 
Judge. 

Somasundra Mudali v. Kuladaivela Plat, 28 M. 457, 
Yusuf Sahib v. Durgi, 30 M. 447; 17 M. L. J. 260; 2 M. 
L. T- 468, Jamna Dasv. Udey Ram, 21 A. I7, re- 
ferred to. 

Second appeal against the deeree of the 
Subordinate Judge's Court of Elore, in 
Appeal Suit No. 100 of 1995, presented 
against the decree of the Court of the 
District Munsif of Ellore, in Original Suit 


No. 158 of 1904. 


Judgment.—aA preliminary objection 
is raised that defendants Nos. 1 and 2 are 
not entitled to maintain this second appeal. 
The facts are as follows:—The plaintiff sued 
for a third share of family property alleging 
that the defendants Nos. 1 and 2 were each 
entitled to a third and that the third 
defendant, who claimed to be an equal sharer 
with the plaintiff and the other defendants, 
was not entitled to a share in the family 
property, being only the sister's husband 
oí the defendants Nos. 1 and2. The Munsif 
held the 3rd defendant disentitled toa share 
and gave the plaintiff a decree for a third 
share on a division with the defendants 
Nos. land 2. The 3rd defendant appealed. 
The Subordinate Judge on appeal was of 
opinion that the father of the defendants 
Nos. 1 and 2, who was alsothe grandfather 
of the plaintiff, had introduced the 3rd 
defendant into his family by giving hima 
daughter in marriage and promising an eqaal 
share with his sons in the family property. 
He held the 3rd defendant entitled to a share 
and modified the Munsif’s decree by reducing 
the plaintiff’s share to a fourth of the family 
property. The defendants Nos. 1 and 2 have 
preferred this second appeal. It is argued 
for the 2nd respondent that the defendants 
land? cannot be aggrieved by the 
Subordinate Judge’s decree which merely 
reduced the plaintiff's share from a third to 
a fourth and said nothing about the share 
of any of the defendants. This contention is, 
we think, unsound. Sections 540 and 594 of 
the old Code of Civil Procedure say nothing 
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asto who may prefer an appeal. All that 
these sections lay down is that appeals may 
be preferred from Original and Appellate 
decrees. Of course, there must be something, 
by which a person is aggrieved, to warrant 
an appeal and it lies only against the decree 
and not against a mere finding. But the 
decree in this case that the plaintiff shall 
have a fourth share necessarily involves the 
allotment of ashare to the 3rd defendant 
and that allotment has the force of res judicata 
between the 3rd defendant and the defendants 
Nos. 1 and 2. The decision of the Full Bench 
in Somasundara Mudali v. Kulandaivelu Pillai 
(1) does not affect this view. In that case 
it was held that a co-sharer defendant who 
did not appear could not claim the benefit of 
: res judicata by reason of the decision between 
the plaintiff’s co-sharers and other defendants, 
in a subsequent suit between himself and the 
other defendants. This case has been 
distinguished in Yusuf Sahib v. Durgi (2), 
which, following Kandiyil Chertya Ohandu v. 
The Zamorin of Calicut (3), holds that a 
question contested .between co-defendants in 
one suit is ves judicata between them in a 
subsequent suit. But whether the decision 
has the force of res judicata or not, we think 
there is nothing in the Code to prevent an 
appeal by the defendants Nos. 1 and 2 
against the decree of the Subordinate Court 
which gives the plaintiff a fourth share 
involving an adjudication in favour of the 
3rd defendant’s claim. The question is fully 
discussed by Woodroffe, J. in Krishna Chandra 
Goldar v. Mohesh Chandra Saha (4) and the 
conclusion arrived at by him is accepted by 
this Court in Yusuf Sahib v. Durgi (2). We 
may refer to Jamna Das v. Udey Ram (5), 
as in support of the same view. We must, 
therefore, overrule the preliminary objection. 
Dr. Swaminadhan for the 2nd respondent 
also took the objection that no relief could be 
given to the plaintiff in this case as he has 
preferred no second appeal. The judgment in 
L, P. Appeal No .105 of 1908 has been quoted 
to us. There a Bench of three Judges held 
that on the appeal of a one-third sharer 
against a decree for the whole property in 
the plaintiff’s favour, it was not competent 
to the Court under the old Code to give 
(1) 28 M. 457. 
(2) 80 M. 447; 17 M. L. J. 260; 2 M. L. T. 468. 
(3) 29 M. 515. 


(4) 9 C. W. N. 584. 
(6) 21 A. 117. 
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relief to another defendant who did not 
appeal for his share. We do not think the 
present case comes within the scope of that 
ruling, The plaintiff’s share was cut down 
by the Appellate Court to a fourth share. 
The defendants Nos. land 2‘appeal saying 
that this was wrong. Order XLI, Rule 83 
enables us to give full relief. Wesee no 
objection to our doing so in this case. 

On the merits we must come to the con- 
clusion that the Subordinate Judge is wrong 
in holding that the 3rd defendant is entitled 
toa share by the mere agreement to give 
him one. Such an agreement cannot neces- 
sarily bind the Ist and 2nd defendants or 
the plaintiff. The Subordinate Judge's 
remark that the property was the self- 
acquisition of the Ist and 2nd defendants’ 
father is unsupported by the evidence of the 
witness he refers to. There was no plea in 
the case that the property was self-acquired 
and the statement of the witness that it was’ 
acquired by the father of defendants Nos. 1 
and 2 does not constitute its self-acquisition 
under the Hindu Law. It is not known when 
the agreement to give the 8rd defendant a 
share was entered into, or whether at that 
time any of the sons was born, nor is it stated 
that the 8rd defendant was actually given 
the share avd that he participated in the 
enjoyment of the property. 

The Subordinate Judge must return find- 
ings on the following issues:— 

(1) Whether the agreement relied on by the 
3rd defendant was valid? 

(2) Was it carried out and in case it was 
invalid, did he enjoy the property -in com- 
mon with other sharers for over the statutory 
period? 

Fresh evidence may be taken. The find- 
ings should be submitted within eight- 
weeks and ten days will be allowed for filing 
objections. 

In compliance with the order contained 
on the above judgment, the subordinate 
Judge of. Kistna at Ellore submitted the 
following 

FINDINGS. 

The High Court framed two issues :— 

I. “Whether the agreement relied on by 
the 3rd defendant was valid?” 

iI. “Was itcarried out and in case it 
was invalid, did he enjoy the property in 
common with other sharers for over the 
statutory period P 


~ defendant 
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and directed me to submit my findings 
thereon. 

1. The plaintiff sued to recover a third 
share in the family house, Ist and 2nd de- 
fendants being the other sharers. The 3rd 
interveued and said that the 
grandfather of plaintiff, who is also father 
of defendants Nos. 1 and 2, agreed to give him 
one-fourth share in theproperty. The first 
point lam directed to decide is whether such 
an agreement was valid. Itis now proved 
by the only witness examined as this trial 
that the housein question is ancestral pro- 
perty. There is no evidence for the 3rd de- 
fendant to contradict this. The presumption 
also is that itis ancestral. Ever assuming 
that it was the self-acquisition of the father 
of defendants Nos. 1 and 2, still it is joint 
family property of himself and his sons. In 
any case itis property in which defendants 
Nos. 1 and 2 and plaintiff have acquired 
rights by birth. Any agreement by late 
Lakshmanna to give share to a stranger 
cannot be valid. In fact the pleader for the 
3rd defendant did not press this point be- 
fore me. 

2. The next question for consideration is 
whether the said agreement was carried out 
(first part of issue No. 2), There is no evi- 
dence that such an agreement was ever carried 
out. The house was never divided. The 
agreement under Hxhibit I was that the 3rd 
defendant would be given a share at the time 
of partition. Wxhibit 1, as found in the trans- 
lation made in the High Court ran, thus:— 
“By the time Kotayya would be separated, 
we have beyond all doubts determined to give 
him a fourth share of the movable and the 
immovable properties (riches, gold, jewels 
and vehicles).” The time of that separation 
never came. Further Exhibits Ila and IIb 
showed that the agreement in question was 

ever carried out. In the year 1901 Laksh- 


. manna by aforesaid letters gave a share to 


the 3rd defendant in certain business of his. 
If by the plaint agreement the 3rd defendant 
had acquired a right in the properties of 
Lakshmmanna, why was any letter like Ẹ®x- 
hibit Ila or Exhibit IIb required to create an 
interest in the 3rd defendant ? Had 3rd de- 
fendant become a member of the family and 
entitled to a fourth share in the family house, 
such letters creating fresh rights in the 
family business need not have come to exist- 
ence. On this part of the second issue, I hold 
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that the agreement was not carried out. 

3. The third question for consideration is 
whether the 3rd defendant enjoyed the suit 
property for over the statutory period, that 
is whether he acquired any right by prescrip- 
tion (2nd portion of issue No. 2). The 3rd 
defendant let inno evidence. He relied on 
the evidence of defendants Nos. 1 and 2 who 
said that 3rd defendant was living in the 
house ever since he went over to Ellore. They 
stated that he was living by permission. He 
never exercised any acts of ownership over 
this property. He had no possession ot it to 
the exclusion of the owners. He did not enjoy 
it as of right. He wasin the house like somany 
others. His two brothers were also in this 
house, as also his sister. There is direct evi- 
dence that the possession was permissive and 
there is no evidence to the contrary. It 
cannot, therefore, be said thatthe 3rd de- 
fendant ever enjoyed the suit property in 
common with other sharers. Further the 
3rd defendant under the agreement was to 
enjoy only from the time of separation. Such 
a separation never came about. So there 
was never any enjoyment. The 3rd defendant, 
therefore, did not acquire any right by 
prescription. 

This second appeal coming on for final 
hearing after return of the finding of the 
lower appellate Court, the Court delivered 
the following 

Judgment,—tThe objectionto the find- 
ing is not pressed. We accept the findings and 
allow the appeal. The decree of the Sub- 
ordinate Judge is seb aside and that of the 
Munsif will be restored. The3rd defendant, 
who is found to have no right to the property, 
will bear the costs of the Ist and 2nd 
defendants inthis Courtand in the lower 
appellate Court. 

Appeal allowed. 





MADRAS HIGH COURT. 

Civi APPEAL No, 156 or i906. 
October 10, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Sankaran Nair. 
MADDUR VEERA REDDI AND ANOTHER— 
APPELLANTS 
versus 
MADAM SUBBANNA SETTI ROW 


BAHADUR AND orners— RESPONDENTS. 
Interest— Mortgage decree—Interest after decrece 
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up to date fixed for payment— Contract rate—Transfer of 
Property Act (IV of 1882), s. 86—Compornd interest, 
stipulation for—Penalty. 

A stipulation in a mortgago bondas to payment of 
compound interest in default of compliance with the 
terms of the bond is not n stipulation by way of 
penalty and is enforceable. 

A mortgagee decree-holder is entitled to be 
nwardegrinterest at tho contract rate, stipulated in the 

- bond, after decree and up to the date fixed therein 
for payment of the decretal amount. 

Subbaraya Ravuthaminda Nainar 
Nadar, 21 M. 365, referred to. 


Appeal against the decree of the District 
Court of Kurnool in Original Suit No. 7 of 
1965. 

Facts.— uit to recover Rs. 75,912 with 
future interest and costs due ona mortgage 
bond. The bond stipulated ‘for interest at 1 
rupee per cent per mensem and alse foi com- 
pound interest. 

Defendant pleaded 
stipulation for compound 
penalty. 

On this point, 
follows:— 

“Compound interest is not as such illegal. 
It only becomes illegal when, either alone or 
in combination with other circumstances, 
it renders the transaction hard and un- 
conscionable. I am clearly of opinion that the 
transaction now in question is not such a one. 
T hold that plaintiffs are entitled to the com- 
pound interest claimed.” 

The District Judgepassed a decreefor plain- 
tiffs as prayed for. Interest at six per cent 
was allowed from date of decree. 

Judgment.—We are of opinion that 
ihe stipulation as to the payment of com- 
pound interest in default is not a stipulation 
by way of penalty and that the plaintiff 
is entitled to recover the compound interest. 
The appeal is dismissed. The plaintiff has 
filed a memorandum of objections against 
that portion of the decree which awards only 
six per cent. from the date of the decree up to 
day of payment. It is contended on his 
behalf that he is entitled to the contract rate. 
Under the decision in Subbaraya Ravutha- 
minda Nainar v. Ponnusawmi Nadar (1), the 
plaintiffis entitled to the stipulated rate of 
interest for the period within which payment 
is ordered by the decree. Interest sub- 
sequent to that period is within the discre- 
tion of the Court. In his argument before 
us, the appellants’ counse: did not deny that 


the rate. of interest subsequent to the 
=> ol M, 368. 


v. Ponnusawmi 


inter alia that the 
interest was 2 


the District Jndge found as 
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date fixed for paymentis not within our dis- 
cretion. 

As to the rate or interest beteen the 
date of the decree and the date fixed for pay- 
ment, the defendant's pleader contends that 
this also is within the discretion of the 
Court as the concluding words of the first 
paragraph of section 86 of the Transfer of 
Property Act declaring “the amount so 
due at the date of such decree’ referred to 
the amount due to the mortgagee at the date 
of the decree itself while the plain.iffs’ 
counsel contends that they only enable the 
Court to declare at the date of the decree 
itself the amount that will be due on the day 
to be fixed for payment within six months 
as provided forin the next paragraph. 

We think it is unnecessary to decide this 
question. For itis not denied that even if sec- 
tion 86 does not bind the Court to award the 
contract rate of interest, the Court may in its 
discretion award that rate and as the mori- 
gagee cannot enforce payment. before the 
time fixed, we do not think the contract rate 
excessive in the circumstances of this case. 
We modify the decree accordingly by award- 
ing the contract vate up to the date fixed for 
payment and confirm the decree as to the 
interest subsequent to that date. 

The appeal is dismissed with costs. 

There will be no order as to the costs of 
this memorandum of objections. 

Decree varied, 


MADRAS HIGH COURT. 
FULL BENCH, 
ORIGINAL Civit SIDE APPEAL No. 43 or 1902. 
September 29, 1910. 

Present :—Sir Arnold White, KT., Chief 
Justice, Mr. Justice Krishnaswami Aiyar and 
Mr. Justice Ayling. 

T. V. TULJARAM ROW—ApPELLANT 
versus 
M. K. R. V. ALAGAPPA CHETTIAR— 


RESPONDENT. 

Letters Patent (Madras), s. 15—'Judyment? meaning 
of—Interlocutory order—Order on Original side of the 
High Court—Judye declining to frame an tssue— 
Appeal, 

An order of a Judge, on the Original side of the 
High Court, declining to frame an issue, asked for by 
one of the parties to the suit, is not appealable. 

Per White, C. J—In determining what isa judg- 
ment, the test is not what is the form of the adjudica- 
tion, but what is its effect in the suit or proceeding 
in which it is made. If its effect, whatever its form 
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may be and whatever may be the nature of the- 
application on which it is made, is to putan end to 


the suit or proceeding so faras the Court, before 
which the suit or proceeding is pending, is concerned, 
or if its effect, if it is not complied with, is to put an 
end to the suit or proceeding, the adjudication is a 
judgment with in the meaning of the clause. An 
adjudication on an application, which is nothing 
more than a step towards obtaiuing a final adjudi- 


cation in the suit, is not a judgment within the mean- - 


ing of the Letters Patent. 

An order on an independent proceeding, which is 
ancillary to the suit (not instituted as a step towards 
judgment, but with a view to rendering the judgment 
effective, if obtained), e.g., an order on an application 
for an interim injunction, or for the appointment of a 
Receiver, is a judgment within the meaning of clause 
15 of the Letters Patent. Tho decision may bea 
judgment forthe purpose of the section, though it 
does not affect the merits of the suit or proceeding 
and docs not determine any question of right raised 
in the suit or proceeding. 

Pre Krishnaswami Aiyar, J. 

The word ‘judgment’ in section 15 of the Letters 
Patent covers a ‘preliminary or interlocutory judg- 
ment’ as well asa ‘final’ judgment and it does not 
include an ‘interlocutory order’; and the interpretation 
is uncontrolled by any provisions of tho Code of Civil 
Procedure. 

Somasundram Che'ty v. The Administrator- General, 
1 M. 148, distinguished. ` 

R: v. R., 14 M. 88, Veerubadram Chetty v. Nataraja 
Desikar, 28 M. 28, Marutha Muthu Pillar v. Krishnama 
Chariar, 30 M. 143, Appasaumy Pillai y. Somasundra 
Mudeliar, 26 M. 437 and Chinnasawmi Mudeley v. 
Armuga Gounden, 27 M. 432, dissented from. 

De Souza v. Coles, 3 M. H. C. R. 884, Srimanlu Raja 
Yarlagadda Durga Prasada Nayuda v. Srimantu Raja 
Yarlagadda Mallikarjuna Prasada Nayadu, 24 M. 358, 
Musammat Brij Coomare v, Ramrick Das, 5 0. W. N. 
781, Commercial Bank of India v. Sabju Saheb, 24 M. 
252, Vyasachary v. Keshavachariya, 25 M. 654, Justices 
of the Peace for Calcutta v. Oriental Gas Co., 8 B. L. 
R. 433, Hurrish Chunder Chowdhry v. Kali Sundari 
Debi, 9 ©. 482 ;12 C. L. R. 511; 10 I. A. 4, Howard v. 
Wilson, 4 C. 231, Toolsee Money Dassee v. Sudevi 
Dossee, 26 C. 861, Gopinath Pati v. Maheswar Pradhan, 
85 C. 1096, Faghaji v. Camaji, 29 B. 249, Atlas Assur- 
anceCo., La v. Abmedbhoy Habibhoy, 34 B. 1; 11 Bom. 
L. R. 1; 1 Ind. Cas. 14 referred to. 

Ebrahim Y. Fuckhrunissa Begam, 4 C. 531; 30. L, R. 
311, followed. 

Appeal from the order of Mr. Justice 
Wallis, dated l4th September 1909 in Origin- 
al Suit No. 117 of 1909, 

ORDER OF REFERENCE TO A FULL 
BENCH. 

In this case an objection has been taken 
that no appeal lies against the order of a 
Judgo on the Original Side declining to frame 
additional issues for which one of the parties 
asked. We are disposed to uphold this 
objection on the ground that such an order 
is not a judgment within the meaning of 
section 15 of the Letters Patent, 


Pa 
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Ebrahim v. Fuckhrunuissa Begwn (1) is an 
authority which supports this view. As 
regards this High Court, however, the 
authorities would seem to preclude us from 
so holding. The ground of the decision in 
Maruthamuthu Pillai v. Krishnamacharior 
(2), is applicable to the present case. We 
may also refer to R. v. R. (3); Sabha- 
pathi Chetti v. Narayanasami Chetti (4); 
Commercial Bank of India Limited v. Sabin 
Sahih (5); Vyasachary v. Keshavacharya (6); 
Seshagiri Row v. Nawab Askur Jung Aftab 
Dowla (7). 

We refer to a Full Bench the question 
whether an appeal lies to this Court from an 
order of a Judge on the Original Side declin- 
ing to frame an issue which is asked for by 
one of the parties to the suit. 

The Honourable Mr. T. V. Seshagiri Aiyar 


and Mr. FV. Masilamani Piila’, for the 
Appellant. 

Messrs. P. R. Sundara Aiyar, O. V. 
Anantakrishana Aiyar ard Mr. C. P. 
Ramaswamt Ariyar, for the Respondent. 

Opinion. 


White, C, Ji—The question we have tv 
determine in this case turns on the meaning 
of the word ‘judgment’ in clause 15 of the 
Letters Patent, I findit impossible to reconcile 
the decisions on the point. 

I do not think the word ‘judgment’ is 
used in contradistinction to the words 
“sentence” or ‘order’ which immediately 
follow it. The words “not being a sentence or 
order passed or made in any Criminal trial”, 
as it seems to me, were introduced in order 
to exclude all criminal proceedings from the 
operation of the section and thatit is not to 
be inferred from the introduction of these 
words thatthe Legislature intended that the 
word ‘judgment’ should include all orders in 
civil proceedings. 

Further, I am not prepared to infer, from 
the fact that in sections 39 and 40 of the 
Letters’ Patent a distinction is drawn between 
final judgments. decrees or orders, and inter- 
locutory judgments, decrees or orders, that 
the word ‘judgment’ in section 15 is to be 
deemed to include any order in any interlocu- 
tory proceeding. ` 

The test seems to me to be not what is the 

(1) 40. 531; 3 C. L. R. 311. 

(2) 30 M. 148. (3) 14 M. 88, 


(4) 25 M. 555 ; 11 M. L. J. 346. 


(5) 24 M. 252. (6) 25 M, 654 (7) 26 M. 502, 
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form of the adjudication but what is its effect 
in the suit or proceeding in which itis made. 
Tf its effect, whatever its form may be, and 
whatever may be the nature of the applica- 
tion on which it is made, is to put an end to 
the suit or'proceeding so far as the Court before 
which the suit or proceeding is pending is 
concerned, or if its effect, if it is not complied 
with, is to put an end to the suit or pro- 
ceeding, I think the adjudication is a judg- 
ment within the meaning of the clause. An 
adjudication on an application which is 
nothing more than astep towards obtaining 
a final adjudication in the suit is not, in 
my opinion, a judgment within the meaning 
of the Letters Patent. 

Ithink, too, an order on an independent 
proceeding which is ancillary to the suit (not 
justituted asa step towards jadgment, but 
with a view to rendering the judgment 
effective if obtained) —e, g., an order on an 
application for interim an injunction, or for 
the appointment of a Receiver, is a ‘judgment’ 
within the meaning of the clause. 

Speaking generally I think the word ‘judg- 
ment’ means any ‘final order, decree or judg- 
ment”? within the meaning of those words as 
used in section 12 of the English Judicature 
Act, 1875. An order made on an application 
which is interlocutory in point of form may 
La a judgment within the meaning of section 
15 of the Letters Patent. On the other hand, 
Iam not prepared to say, as was held in 
The Justices of the Peace jor Oalcutia v. The 
Oriental Gas Company (8) and in Sonbat v. 
Ahamedbat Habibhat (9), it must be a 
decision which affects the merits by 
determining some right or liability. I think 
the decision may be a judgment for the 
purposes of the section though it does not 
affect the merits of the suit or proceeding 
and does not determine any question of 
right raised in the suit or proceeding. 

As regards the authorities, I will deal with 
the Madras cases first. With all respect, 
I think the definition of judgment given 
by Bittleston, J., in DeSouza v. Ooles (10) 
as any decision or determination affecting 
the rights or the interest of any suitor or 
applicant” is too wide, and I cannot accede 
tothe proposition that it is “impossible to 
prescribe any limits to the right of appeal 
founded upon the nature of the order or 

(8) 8 B. L. R. 483. 

(9) 9 E.H. C. R. 398. 

(10) 3 M. H. C. R. 384. 
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decree appealed from.” I agree, however, 
with the actual decision in the case which 
seems to me to satisfy the test which I have 
ventured to lay down. 


The order in Somasundaram COhetit v. 
Administrator-General (11) was an order 
under the Administrator-General’s Act 


giving the Administrator-General commis- 
sion at acertain rate. I think the order may 
be regarded as un order which put an end to 
a proceeding in which the Administrator- 
General claimed commission at a certain rate, 
and was, therefore, appealable. 

I am unable to agree with the decision in 
r—v. R. (8), that an order fixing a date for 
the hearing of a suit is appealable. This case 
does not appear to have been cited with 
approval in this Court, and was expressly dis- 
approved in Srimantu Raja Yarlagadda Durga 
Prasada Nayadu v. Srimantu Raja Yarlagadda 
Mallikarjuna Prasada Nayadu (12) and in 
aia Brij Coomaree v. Ramrick Das 

13). 

The decisionsin Oommercial Bank of India 
Limited v. Sabjz Saheb (5) (an order dis- 
missing an application by the assignee of a 
plaintiff to be brought on the record held 
appealable) and in Vyasachary v. Keshava- 
charya (6) (an order dismissing a petiton to 
receive a sum of money as security for costs 
of an appeal held appealable), in my opinion, 
satisfy the test I have suggested. I should 
be prepared to holdthatan appeal lay from . 
an order refusing a stay of execution (the 
application for a stay being an ancillary pro- 
ceeding), though a contrary view was taken 
in Srimantu-Raja Yarlagadda Durga Prasada 
Nayadu v. Srimantu Raja Yarlagadda Malli- 
karjuna Prasada Nayadu (12). 

With all respect, I find myself unable to 
agree with the decisions in Veerabadran 
Chetty v. Nataraja Destkar (14) and in 
Marutha Muthu Pillai v. Krishnama Ohartar 
(2), that an order for evidence to be taken 
on commission or an order refusing a com- 
mission is anappealable order. As regards 
the latter case I entirely agree with the 


. observation of the learned Judges that the 


fact that the making of the order was a 
matter of discretion does not affect the ap- 
pealability of the order. This fact may be a 
good reason for refusing to exercise the appel- 

(11) 1M. 148, 

(12) 24 M. 358. 

(18) 5 0. W. N. 781, 

(14) 28 DL 28, 
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late jurisdiction, but, as it seems to me, it is 
no reason for holding that the appellate 
jurisdiction does not exist. . 

Iam unable to agree with what I under- 
stand to be the principle of the decision in 
Appasami Pillai v. Somasunder Mudaliar (15) 
and I think that the adjudication based on a 
refusal to exercise discretion, if the effect of 
the adjudication is to dispose of the suit so 
far as the Court making the adjudication is 
concerned, isappealable, This being my view, 
I must hold, though I do so with considerable 
reluctance, that the decision in Chinnusamt 
Mudali v. Arumuga Goundan (16) is not, in 
my opinion, good law. 

As regards the Calcutta cases, I havealready 
referred to The Justices of the Peace for Calcutta 
v. The Oriental Gas Company (8), in connec- 
tion with the grounds of the decision in that 
case. As regards the actual decision I should 
feel some difficulty in following it and I 
should be disposed to hold such an order was 
appealable. In Hurrish Chunder Chowdhry 
v. Kali Sundert Debi (17), the Privy Council 
held, on the facts of that case, that an order 
refusing to transmit for execution an order 
of the Privy Council was appealable. Their 
Lordships do not discuss the general question 
of the meaning of the word ‘judgment.’ 

Iam of opinion that an appeal lies from a 
refusal to confirm an award [ Howard v. Wilson 
(18) ] or a refusal to setaside an award [Toolsee 
Money Dassee v. Sudevt Dassee (19)). 

I think an appeal would lie from an order 
refusing to extend the time for giving security 
for costs, as the effect of the order would be 
to put an end to the appeal. [In Kishen 
Pershad Panday v. Tiluckdhari Lall (23), the 
Calcutta High Court took a different view]. 
In Gopinath Pati v. Moheshwar Pradhan (21), 
an order was made setting aside a judgment 
and a decree and ordering a remand, and 
this order was held to be appealable. I agree. 
The learned Judges observe:—" We think, itisa 
‘ judgment’ because it disposes of the suit.” 

As regards the Bombay authorities, I may 
refer to Vaghoji v. Camajz (22) where it was 
held ‘that an- appeal lay from an order dis- 


missing a Judge’s summons to 
(15) 26 M. 437, 
(16) 27 M. 432, 
(17) 9 C. 482;12 C. L. R. 511; 10 I. A. 4. 
(18) 4 C. 231. 
(19) 26 C. 361. 
(20) 18 C. 182. 
(21) 35 O. 1096. 
(22) 29 . 249, 
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why leave granted under clause 12 of the 
Letters Patent should not be rescinded and 
ihe plaint taken off the file.’ Here the 
adjudication asked for, if made, would have 
disposed of the suit. So also would an order 
made on an application to revoke a submis- 
sion to arbitration. I think such an order is 
appealable. See Atlas Assurance Company, 
Limited v. Ahmedbdoy Habibhoy (23). 

I agree with the view expressed by (tarth, 
C. J. in Ebrahim v. Fuckhrunnissa Begum (1) 
on the point which has been referred to us 
and I think our answer to the question refer- 
red should be in the negative. 

Krishnaswami Aiyar, J.—In this case the 
defendant in O. S. No. 117 of 1909 on the file 
of the High Court (Original Side) moved 
upon Judge’s summons for certain additional 
issues before Mr. Justice Wallis. The learned 
Judge dismissed the summons and the defen- 
dant appeals under clause 15 of the Letters 
Patent of 1865. The question has been 
referred to the Full Bench whether the 
order in this case is a judgment within the 
meaning of that clause. The meaning of ihe 
word ‘judgment’ has often come up for con- 
sideration in this Cuurt and the cases show a 
considerable diversity of opinion. Apart from 
the question of the true signification of that 
word in clause 15 there has also been con- 
siderable difficulty in the application of the 
definition to the facts of individual cases, 14 
is perhaps to be regretted that the question 
was not set at rest earlier so far as this Court 
wes concerned by the authoritative pronounce- 
ment of a Full Bench. Having regard to the 
contrariety of opinion, itisinevitable, whatever 
view we may take of the meaning of the term 
* judgment,’ that some decisions of this Court 
at all events will be found to be at variance 
with it. 

What then does the word ‘judgment’ mean 
in clause 19 of the Letters Patent? In 
Daniels’ Chancery Practice, Volame I, page 
625 the following definition occurs: “A 
judgment isa sentence or order of the Court, 
pronounced on hearing and understanding all 
the points in issue, and determining the right 
ofall the parties to the cause or matter. It 
is either interlocutory or final.” These 
judicial pronouncements are known as ‘judg- 
ments’ at Common Law and as ‘decrees’ in 
Chancery. See page 321, Introduction to 
Seton on ‘Decrees.’ A more accurate defini- 

(23) 34 B. 1; 11 Bom. L. R. + Ind. Cas. 14. 
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tion js to be found in Black on ‘Judg- 
ments’ at page 2 where the author says :— 
“We may define a ‘judgment’ as the de- 
termination or sentence of the law pronounc- 
ed by a competent Judge or Court as the 
result of an action or procecding instituted 
in such Court affirming that upon the matters 
submitted for decision a legal duty or liability 
does or does not exist.” Again at page 3, 
“the term which, in equity practice, corres- 
ponds to ‘judgment’ at common law is 
‘decree. A ‘decree’ is a determination or 
sentence of equity pronounced by a competent 
Court upon the controversies submitted for 
decision.” At page 32 the author proceeds 
to define an interlocutory judgment. “A 
‘judgment’ which is nob final is called 
‘interlocutory,’ i. e. an ‘interlocutory. judg- 
ment’ is one which determines some pre- 
liminary or subordinate point or plea or 
settles'some step, question or default arising 
in the progress ofthe cause but does not adjudi- 
cate the ultimate rightsof the parties or finaly 
put the case out of Court. Thus a judgment or 
order passed upon any provisional or accessory 
claim or contention is in general merely ‘inter- 
locutory’ though it may finally dispose of that 
particular matter.” Distinguishing between 
judgments and orders, the learned author 
says ab page 5, “an ‘order’ is the mandate 
or determination of the Court upon some 
subsidiary or collateral matter arising in 
an action. not disposing of the merits but 
adjudicating a preliminary point or directing 
some steps in the proceedings.” It is unneces- 
sary to refer to other definitions some of 
which are collected in Chinnasamt Mudali v. 
Arumuga Goundan (16). But these citations 
are hardly sufficient for defining the mean- 
ing ofthe term ‘judgment’ in the Letters 
Patent though they render us substantial 
assistancein arriving at the exact significa- 
tion intended by the framers of the Letters 
Patent.’ We find the terms judgment, sen- 
tence, order, decree and preliminary or 
interlocutory judgment employed in the 
Letiers Patent. It is necessary to under- 
stand the use of the term ‘judgment’ in 
clause 15 in such a manner as to give 
effect to the several words above noted 
that are employed in the Letters Patent. 


When the terms final, preliminary, and 
interlocutory judgment occur _in other 
parts of the letters Patent, it is only 


reasonable to assign to the word ‘judgment’ 
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standing by itself in clause 15 an interpreta- 
tion which will cover the various kinds of 
judgments specifically dealt with in other 
clauses of the Letters Patent. Clauses 39 to 
42 of the Letters Patent of 1865 as well as the 
corresponding clauses of the Letters Patent 
of 1862, deal with appeals to the Privy 
Council. They contemplate an appeal from 
a final judgment, deeree or order as a matter 
of course, provided certain requirements as 
to value or certificate of fitness are satisfied. 
An ‘appeal to the same tribunal is allowed 
from any preliminary or interlocutory decree, 
judgment, order, or sentence with the leave 
of the Court. If an interlocutory judgment 
is appealable to the Privy Council with the 
leave of the Court, ib can only be when it is 
a decision of the High Court on appeal or in’ 
its original jurisdiction if the Bench passing 
the interlocutory judgment is composed of 
the majority of the Judges of the Court. 
It would be astrange result to hold that 
from an interlocutory judgment from the 
original side leave may be given to appeal to 
the Privy Council under section 40,. even 
though it is apronouncementofa single Judge, 
there being no appeal to the High Court 
itself under clause 15. The proper view, 
therefore, to take of the meaning of the 
word ‘judgment’ in section 15 is to under- 
stand it as covering an ‘interlocutory or pre- 
liminary judgment.’ But a preliminary or 
interlocutory judgment is not the same thing 
as an interlocutory order. And whatever 
width of interpretation the term ‘judgment’ 
may be capable of, it ought not to be so under- 
stood as to cover ‘interlocutory orders.’ It 
was contended by Mr. Seshagiri Aiyar that 
as clause 15 speaks of a ‘judgment’ not 
being a ‘sentence’ or ‘order’ passed and made 
in a criminal trial, all orders other than 
those that are made in a criminal trial should 
be held to be comprised within the term 
‘judgment.’ This argument appears to me to 
be inadmissible. An order in a criminal 
trial does not correspond to the interlocutory 
order in a civil cause but ordinarily to an 
order of discharge or acquittal which termi- 
nates a criminal -proceeding in favour of 
a prisoner as a sentence does the other way. 
The phrase “not being a sentence or order 
passed or made in any Criminal trial” was 
not in clause 14 of the Letters Patent of 1862, 
which corresponded to clause 15 of the later 
Letters, It appears to have been inserted in 


Vol, VIIE] 
TULJARAM ROW T, ALAGAPPA CHETTY. 


clause 15 of the Letters Patent of 1865, main- 
ly to indicate the exception dealt with in 
clause 25 later, though it is not confined to a 
sentence or order in the exercise of Original 
Criminal Jurisdiction as clause 25 is. 

It was suggested in the course of the argu- 
ment that Act VIII of 1859, which was in 
force at the time of the issue of the Letters 
Patent, would be a valuable guide to the 
meaning of the word ‘judgment’ though the 
provisions of the Act were not binding as to 
what should be held to be appealable judg- 
ments. . 
clause 37 of the original Letters Patent and 
of. the later Letters, the view appears to have 
been entertained that the class of appealable 
judgments must be contined to those that 
were appealable under the Code of Civil Pro- 
cedure. Both in The Justices of the Peace 
for Calculta v. The Oriental Gas Company (8), 
and in Sonbat, widow of Fazul Habibhat v. 
Ahamed Bhai Habibhai (9), the opinion was 
expressed that as section 363 of Act VIII of 
1859 prohibited appeals from interlocutory 
orders in the course of the suit and the only 
appeals from orders were under sections 36, 76, 
85,95, and 119, the word ‘judgment’ in sec- 
tion 15 of the Letters Patent should receive 


a restricted interpretation so as not to allow. 


an appeal in cases where no appeal lay under 
the Code. This view was obviously open to 
exception. The rules to be made under 
clause 37 for regulating proceedings in Civil 
cases though the Court was to be guided as 
‘far as possible by the provisions of the Code of 
Civil Procedure could hardly include a pro- 
vision regulating the right of appeal already 
determined by section 15 and as pointed 
out by the Full Bench of this Court in 
Chappan v. Moidin Kutti (24), the provision 
as to appeals in the Code applies to cases in 
which appeals lie from ona Court to another 
and not from one member of a Court to other 
members of the same Court. Having arrived 
then at the conclasion that the word ‘judg- 
ment’ covers a ‘preliminary or interlocutory 
judgment’ as well as a ‘final’ judgment, that 
“ib does not include an E a ak. order 
and the interpretation is uncontrolled by any 
provision of the Code of Civil Procedure; 
though having regard to the referenca to the 
Code, in section 37 radical divergence from 
it is hardly to be expected, we may proceed 
to further delimit the exact boundaries of 
(24) 22 M. 68, 
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the field covered by 
clanse 15. 

The definitions with which we started will 
hardly suffice to mark the boundary accu- 
rately. There is no doubt that the adjudica- 
tion of aright or liability which determines 
a suit or appeal is a judgment. Even a 
refusal to adjudicate which puts an end to 
a particular suit or appeal must equally 
amount to a ‘judgment.’ This has not al- 
ways been borne in mind as we shall find 
later on in dealing with the case of Chinnasamd 
Mudal! v. Arumuga Goundan (16). A deci- 
sion on the merits of the controversy between 
the parties is not essential to the termina- 
tion of a suit or appeal. Even though the 
proceeding is not asuit or appeal as techni- 
cally understood, but is only what may be 
called an original petition like an application 
for a succession certificate or the appointment 
of a guardian, the pronouncement which 


the term as used in 


‘terminates the proceeding has the character- 


istics of a judgment, though there is a formal 
difference in the designation of the proceeding 
(see Rule 4, Moffussil Rules of Practice). 
But the right or liability, with reference to 
which the Court adjudicates or declines to do 
so, must be the substantive claim or liability 
and noi, as Mr. Seshagiri Aiyar tried to main- 


. tain, a right to a particnlar judicial procedure 


or a detriment suffered in being denied the 
benefit of a rule of procedure. But 1 do 
not think we shall be justified in confining 
the term ‘judgment’ to final disposal of suits, 
appeals or original petitions or proceedings 
in execution. Preliminary or interlocutory 
judgments, which ascertain rights and 
direct further inquiries, which determine 
liabilities though farther directions are given 
for ascertaining the measure of those liabili- 
ties, must be deemed to fall within clause 15, 
See, however, Rahimbhoy Hibibhoy v. Turner 
(25), and Syed Muzhar Husein v. Bodha Bibi 
(26), as to tinal judgments under section 595 
of the Civil Procedure Code of 1882, 

- The Common Law Procedure Act, 15 & 16 
Victoria, Chapter 76, recognised the distinction 
between interlocutory and final judgments, 
See sections 27 and 140. But they were both 
‘judgments’ as distinguished from “inter- 
locutory orders’ under sections 52, 54 and 
222. Iam unable to agree with Mr. Sundara 
Aiyar that interlocutory judgments which 


(25) 18 I. A. G; 15 B. 155. 
< (26) 22 L A. 1; 17 A. 112. 
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decide the merits are not jadgments under 
section 15. The question still remains whe- 
ther orders in incidental proceedings for 
attachment or arrest before judgment, for a 
temporary injunction or for the appointment 
of a Recciver are judgments within the 
meaning of the term as used in clause 15. 
Such proceedings are not natural steps in 
the determination of the cause. But they 
are remedies, though provisional in their 
character, and the judicial determination of 
those proceedings may well be deemed to be 
anulogous to the disposal of original petitions 
which determines the rights of parties. An 
appeal was specially provided from such 
orders even in the Code of 1859, and the de- 
cisions in such cases may well be treated as 
interlocutory judgments. Casesof stay of exe- 
cution, or security for costs, whether tke 
order isin favéur of one party or another, 
must stand on the same footing as tempo- 
rarily affecting the rights of parties. 
We have now to examine the decisions to 
see how far these principles are in accord 
“with the rules that are deducible from the 
cases. So far asI have been able to discover, 
there are only four or five decisions in which 
an endeavour has been made to arrive at a 
definition of the term ‘judgment’ as used in 
clause 15 of the Letters Patent. The. decision 
in The Justices if the Peace for Calcutta v. 
The Oriental Gas Company (8), stands at the 
head of them all. A mandamus was issued 
by Mr. Justice Phear sitting on the Original 
Side to the Justices of the Peace of Calcutta 
to compel them to refer to arbitration a ques- 
tion of compensation. “The mandamus was 
to do certain things or to show cause to the 
contrary so that the order of the Original 
Judge did not determine any question what- 
ever between the parties. lt only initiated 
the proceedings by which the liability of the 
Justices to make compensation would be as- 
certained and determined.” Couch, C. J., says: 
“We think judgment in clause 15 means a 
decision which affects the merits of the ques- 
tion between the parties by determining some 
right or liability. It may be either final or 
preliminary or interlocutory, the difference be- 
tween them being that a final judgment deter- 
mines the whole cause or suit and a prelimi- 
nary orinterlocutory judgment determines only 
a part of it leaving other matters to be deter- 
mined.” I would only stop here to remark 
that a decision which determines the cause 
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or proceeding so far as the particular Court 
is concerned, though it refuses to adjudge the 
merits, must also be deemed to be a judgment: 
for otherwise the rejection of a plaint for 
defect of form or insufficiency of Court-fee 
or a return of it for want of jurisdiction 
would be outside the definition of the learned 
Chief Justice which could hardly have been 
his meaning. I may also observe that the 
“part” which is determined may be a part of 
the claim separable from the rest or a deter- 
mination of liability generally though the 
actual measure of liability may bea matter 
of account, The decision in Sonbad, widow 
of Fazul Habibhat v. Ahmed Bhat Habibhat 
(9) is in substantial aceord with the judg- 
ment of tbe High Court of Bengal though 
Chief Justice Sargent seemed to consider that 
clause 15 was governed by Act VIII of 1859. 
That this latter view is erroneous appears to 
be clear from the decision of the Privy 
Council in Harrish Chunder Chowdhry v. 
Kalisundert Debi (17), where an order of 
a single Judge refusig to transmit an 
order of the Privy Council to a subordi- 
nate Court for execution was held to be 
appealable as a ‘judgment’ under clause 15 
although such an order was not included as 
appealable under section 588 of the Code of 
1882. The decision in DeSouza v. Coles 
(10), was the first attempt in Madras to as- 
certain the meaning of the word ‘judgment’ 
in the Letters Patent. Leave to institute a 
suit having been refused by the Judge sitting 
on the Original Side on the ground that the 
cause of action having in great part arisen 
outside Madras, an appeal was preferred 
under clause 15. The two very learned 
Judges’ who decided that case held that the 
term meant any decision or determination 
affecting the rights or the interest of any 
suitor or applicant. If they had stopped 
there, it might be doubted whether this 
language was not in substantial accord with 
that of Sir R. Couch in Tke Justices of ihe 
Peace for Culcutta v. The Oriental Gas Com- 
pany (8) but Sir Adam Bittleston proceeds 
to say at page 388: “When the language giving 
the appeal is so general in its terms as that 
contained in the fifteenth clause of the 
Chapter, it is, we think, impossible to pres- 
cribe any limits to the right of appeal 
founded upon the nature of the order or 
decree appealed from.” It seems to me that 
this ig manifestly too wide a definition, And 
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the opinion has been expressed in later cases 
in Madras and elsewhere that this is so. I 
need not stop. to notice the passing remark in 
R v R. (3) that every order of a 
single Judge isa judgment. For tkis has 
been disapproved of in two later cases, 
Srimantu Rajah Yarlagadda Durga Prasada 
“ Nayadu v. Srimantu Raja Yarlagadda Mallik- 
arjuma Prasada Nayadu (12) and Kuppusami 
Chetli v. Rathnavelu Chetti (27), in which one 
of the learned Judges, who wasa party to the 
judgment in R—v. R—(3) joined if the dis- 
approval. In Chinnasamit Mudali v. Arumuga 
Goundan (16), which was an appeal from a 
decision of a single Judge declining to inter- 
fere under section 25 of the Small Cause 
Courts Act, Sir S. Subramania Aiyar officiat- 
ing, C. J., and Russell, J. defined ‘judgment’ 
in section 15 of the Letters Patent by confin- 
ing it to un adjudication of the right or 
- liability. But they regarded a refusal to ivn- 
terfere as no judgment. It was said that the 








Court had a discretion to interfere anda, 


refusal {o exercise a discretion was no judg- 
ment. This raises a question as to whether 
the refusal to exercise a discretion does not 
involve the application of the judicial mind 
as much asa decision in the exercise of dis- 
cretion. Observations similar to those that 
| awe been made in this case are to be found 


=” in Srimaniu Raja Ye arlagadda Durga Prasada 


Nayadu v. Srimantu Raja Yarlagadda Mallik- 
arjuna Prasada Nayadu (12) and in Appasami 
Pillai v. Somasundara Mudaliar (15) in which 
latter case Benson and Boddam, JJ., refused to 
entertain an appeal from an order refusing 
leave to appeal in forma pauperis because it 
was within the discretion of the Court to 
grant or refuse such leave. I am unable to 
agree in the principle enunciated in these 
decisions as regards discretionary orders and 
orders refusing to exercise a discretion not 
being appealable,’ This view was expressly 
disapproved of by Subramania Aiyar and 
Miller, JJ. in Maruthamuthu Pillai v. 
Rrishnamachariar (2). In the Privy Council 
case of Huish Ohunder Chowdhry v. Kali 
Sunderi Debi (17), it was held (see page 493) 
that the appellate Court had rightly enter- 
tained the appeal under section 15 from the 
order of the single Judge who refused to 
. transmit the order of the Privy Council for 
execution. The appellate Court which en- 
tertained the appeal in Calcatta had ex- 
(27) 24 M. 611, 
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pressly stated, in In the matter of the petition 
of Kally Soondery Debia (28), that the 
wrong exercise of descretion by the Judge 
below was the ground cn which the appeal 
was entertained. In DeSouza v. Coles (10), 
the point was well put by Sir Adam 
Bittleston at page 388. The question of the 
right.of appeal, he pointed out, was different 
from how a matter of discretion should be 
dealt with by an appellate Court. He said: 

It is obvious that the duty of the appellate 
Court in disposing of the appeal may vary 
considerably according to the nature of the 
order or decree complained of. And we think 
it may be stated as a general rule that when 


- the determination complained of is merely 


the result of the exercise of discretion on the 
part of the Judge, iu a matter which was a 
proper subject for the exercise of that dis- 
cretion, the appellate Court would rightly 
decline to interfere.” The fact of a matter 
being within the discretion of the original 
Judge is not a ground for refusing to enter- 
tain the appeal but a sufficient reason for 
declining to interfere with that discretion. 
I cannot, therefore, azcept Mr. Seshagiri 
Aiyar’s apparent concession that if the order 
of the single Judge is oue which he has made 
in the exercise of discretion, a party has no 
right to the exercise of that discretion ina 
particular way and is, therefore, not entitled 
to appeal when he is aggrieved by an errone- 
ous exercise of that discretion. 

Tt is unnecessary to examine all the cases 
in detail. It is sufficient to say that I have 
gone through every one of them. In some 
of them the true principle does not appear to 
have been recognized or kept in view. In 
some others the application of the principle 
to the particular facts of the case appears to 
be open to exception. All the Calcutta cases 
cited at the Bar, The Justices of the Peace for 
Calcutta v. The Oriental Gas Company (8); 
Howardv. Wilson (18) ;Bbrahimy. Fuckhrunnissa 
Begum(1); Hurrish Chunder Chowdhry v. Kali 
Sundari Debi (17); Toolseemoney Dassee v. 
Suderi Dassee (19); Mussammat Brij Coomaree 
y. Ramrickdass (18); Gopinath Pali v. Mohes- 
war Pradhan (21), with the exception perhaps 
of the decisions in Mussammaé Amtrrunnessa 
v. Baboo Behary Lall (293; Mowla Baksh v. 
Kishen Pertab Sahi (30); Manly v. Patterson (31); 

(28) 6 C. 594 at p. 599. 


(29) 25 W. R. 529. 


(30) 5 C. 102. (31) 70. 839, 


313 INDIAN 
TULJARAM ROW ©, ALAGAPPA CHETTY, 


Duif Alikhun v. Asqur Reza (32) and Kishen 
Pershad Panday v. Tilekdhary Lall (20), which 
are cases of leave to appeal tə the Privy 
Counce 1 dealt with on special grounds, appear 
to be in accord with the principies I have 
endeavoured to formulate. So are also al! 
the Bombay cases cited: Sonbai, widow of 
Fazul Habibhat v. Ahmadbhat Habibhai (9); 
Hirji Jina v. Narran Mulji (83); Vaghoji v. 
Camaji (22); Jehangir Cowasji v. The Hope 
Mills Limited (34); Atlas Assurance Company 
Limited v. Ahamedbhoy Hobhibhot (23) and 
Soonabat v. Tribhovan Das (85). As regards 
the Madras cases, it is impossible to express 
oneself as in agreement with them all. The 
decision in DeSouza v. Coles (10) is certainly 
right, whatever may be said with reference 
tothe definition given of “judgment.” In 
Somasundarant Chetty v. Administrator General 
(11), an appeal was rightly held to lie against 
an order determining the rate of commission 
payable to the Administrator-General. In 
R—vy.—R (3), the order of adjournment was 
certainly not appealable. But an appeal lay 
as regards the application to vary the rate 
of alimony and though the definition of 
judgment there was certainly open to excep- 
tion, the order of adjournment itself was not 
varied in appeal. In Vanangamudi v. Rama- 
sami (36), where a single Judge had set aside 
a decree for rent in part and called fora 
report as to the remainder, there was at 
least an interlocutory judgment from which 
au appeal was rightly held to lie. In Com- 
mercial Bank of India Limited v. Sabju 
Saheb (5), the application of a transferee 
from the plaintiff to be added as a party 


was refused. As the refusal was a deter- 
mination of the proceeding so far as he 
was concerned, if seems {o me he was 


rightly held entitled to appeal. The deci- 
sion in Srimantu Raja Yurlagadda Durga 
Prasada Nayadu v. Srimantu Raja Yarlagadda 
Mallikarjuna Prasada Nayadu (12), where 
an order refusing to stay execution was 
held not to be a judgment, proceeded on 
the authority of Letters Patent Appeal No. 5 
of 1900and Mohabir Prasad Sing v. Adhikari 
Kunwar (37) and upon the view that the order 
of the single Judge was one made by him 

(32) 17 C. 455, 

(33) 12 B. II. C. R. 129. 

(84) 33 B. 216; 10 Bom. L. R. 488; 2 Ind. Cas. 294. 

(35) 10 Bom. L. R. 337, 

(36) 14 M. 406, 

(87) 21 U. 478. 
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in the exercise of his discretion. Staying 
execution isa temporary interferenc: with 
aright adjudged, and refusal to stay isa 
refusal of a provisional remedy, as would 
be the refusal of an injunction or an attach- 
ment before judgment. It appsars to m3 
that the sounder view is that of the Calcutta 
High Court in Musammat Brijcoomaree v. Rum-* 
rics Dass (13). The Calcutta case Mohabir 
Prosid Singh v. Adhikari Kunwar(37), which 
this Court purported to follow, is explained 
away inthe later decision in Masammat Brij 
Coomaree v. Ramrict Dass (13). Ihave 
already dealt with the argument derived 
from the discretionary character of the 
order. If pushed to its full length, it would 
cover all cases of specific relief which are 
within the discretion of the Court and the 
grant ‘or refusal of such relief would cease to 
be the subject of appeal under clause 15 
ofthe Letters Patent, a result which shows 
its weakness. It is difficult to distinguish 
in principle between an order staying execu- 
tion or refusing to stay itand an order directing 
security for thecosts ofan appeal during 
its pendency. Though the failure to furnish 
the security may eventually lead to the 
dismissal of the appeal where security was 
ordered, the refusal to direct security is 
not attended with any such consequences. 
All these orders affect the right of the parties 
though temporarily and must be deemed to 
fall within the definition of judgment. It 
is worthy of note that in Kuppusamd Chettd 
v. Rathnavelu Chetti (27), an order for stay 
of execution and an order for security for 
costs referred to by way of illustration were 
treated on the same footing though in favour 
of the opposite view that no appeal lay. It 
was tightly held, if I may presume to say so, 
in Subapatht Ohelti v. Narayanasami Chetti 
(4) and Seshagiri Row v. Nawab Askur 
Jung Aftab Dowla (7), that an appeal lay 
from an order refusing to extend timefor 
the giving of security for the costs of an 
appeal and from an order directing security 
to be given. Two further cases remain to 
be noticed. Veerabadran Chetty v. Nataraija 
Destkar (14) and Maruthamuthu Pillai 
v, Krishnachariar (2). It is difficult to 
support the latter. An order refusing to 
issue a commission, however serious the ulti- 
mate results to the party, is purely interlocutory 
ordir and not a judgment terminating a suit 
or other proceedings or alfecting the merits, 
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As regards the former itis possible to con- an acknowledgment does not find a place 


tend that so far as the judgment of the single 
Judge of this Court was concerned ib was 
passed în revision and not in the course of 
interlocutory proceeding. The Subordinate 
Judge had refused to issue a commission for 
the examination of a witness. That was 
a mere interlocutory order. Mr. Justice 
Boddam set that aside in revision. Could 
his order be treated as other than interlocu- 
tory so far as the execution proceeding was 
concerned in which the witness was to be 
examined on commission? It is unnecessary 
to express an opinion on the question whe- 
ther Mr. Justice Boddam’s order was a 
judgment. A full examination of the cases 
cited on both sides leads me to the conclu- 
sion that no appeal liesfrom the order of 
‘Mr. Justice Wallis inthe present case. I 
would answer the reference accordingly. 

Ayling, J.— I agree that the answer to the 
questions referred for dispusal should be in 
the negative. 


MADRAS HIGH COURT. 
Civin Appeat No. 177 or 1907. 
October 7, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
GADE LAKSHMINARASIMHAM PAN- 
TULU— APPELLANT 
versus 
BHARATA MAHANTY— RESPONDENT. 

Limitation Act (XV of 1877), s. 20—Arknowledg- 
anent of Liability—Enedorsement of payment—Reckon- 
ing of time—Whether from dute of endorsement or 
payment, 


Under section 20 of the Indian Limitation Act (XV. 


of 1877), time has to be reckoned from the date of 
payment and not from the date of cndorsement of 
such payment. 

A mere endorsement of payment docs not amount 
to an acknowledgment of a subsisting liability within 
the meaning of the said section. 


Appeal against the decree of the District 
Court of Ganjam, in Original Suit No. 82 of 
1906. 


Judgment.—tThe endorsement relat- 
ing to payment of Rs. 50 cannot pro- 
perly be construed as an acknowledgment of 
a subsisting liability. Nor is the contention 
that time must be reckoned from the date of 
endorsement und not of payment tenable in 
the face of section 29 of the Limitation Act. 
The -contention that certain letters contain 


in the grounds of appeal and cannot be al- 
lowed to be urged. 
The appeal is dismissed with costs. 
Appeal dismissed, 


MADRAS HIGH COURT. 

Civit APPEALS Nos. 28, 34 AND 50 or 1906, 
September 6, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 

Ix No. 28 
RANGASAWALY MUDELIAR ANDOTHERS— 
APPELLANTS 
VEVSUNS 
STRINIVASA MUDALIAR AND OTARk3— 
RESPONDENTS. 

In No. 34 
STRINIVASA MUDALTAR— 
APPELLANTS 
VCVSUS 
RANGASAWMY MUDALIAR ANDOTHERS— 

RESPONDENTS 
IN No. 50 
SADAGOPA MUDALLAR AND CTAHERS— 


APPELLANTS 
` versus 
SRINIVASA MUDALIAR AND OTHERS— 
RESPONDENTS. 
Interest Act (XXXII of 1839) —_lrbitvation — 


Award directing payment to plaintif within two mouths 
by assignment of debls —Failure to make paumen?— 
Interest. 

An award by arbitrators directed defendants to pay 
certain amounts to plaintiff by effecting a division 
within two months, if there were no obstruction, and 
assigning to plaintiff the debts which fell to the share 
of cach of the defendants: 

Held, that_on the defendants’ failure to pay to 
plaintiff as aforesaid, the plaintiff was not entitled to 
interest under the Intorest Act after the said period 
of two months as the time of payment was not 
certain. 

Appeals against the decree of the Additional 
Subordinate Judge's Court of Tanjore, in O.S. 
No. 51 of 1904, 

Judgment.—aAppeal No. 28 is by the 
1st defendant, Appeal No. 34 by the plaintiff 
aud Appeal No. 50 by the 2nd defendant in 
O.S. No. 51 of 1904 on the file of the Addi- 
tional Subordinate Judge of Tanjore. 

The plaintiff and defendants Nos. ] and 2 
were members of a joint Hindu family. They 
and another member referred certain disputes 
to arbitration and onthe 18th May 1-96, the 
arbitrators made a partial award Exhibit A, 
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The material portion of Exhibit À runs as 
follow: — 

“The award passed by us with reference 
to the arrangements amicably made by the 
above said persons after settling the disputes 
that existed amongst them in respect of the 
excess and deficit of the shares to be got is as 
follows:—To Srinivasa Mudaliar Avergal, Ran- 
gasami Mudaliar Avergal shall pay Rs. 30,000, 
and Sadagopa Mudaliar Rs. 4,000 and 
Thiravengada Mudaliar Avergal Rs 33,000, 
each of them shall take an equal share of 
all the movable and immovable properties 
in the family. None of those shall claim 
in excess of one-fourth of the family pro- 
perties; the amounts to ba paid as afore- 
said to Srinivasa Mnudaliar by the remaining 
three persons shall be paid to him within two 
months from this date by assigning to the 
said Srinivasa Mudaliar, sabject to the ap- 
proval of the panchayatudars the debts due 
‘(to the family) falling to the share of each; 
should delay be caused by one or more Ran- 
` gasami Mudaliar, Tiruvengada Mudaliar and 
Sadagopa Mudaliar in the division of the debts 
due to the family, those by whom such delay 
is caused shall pay interest to Srinivasa 
Mudaliar on the amount due to him at? 
per cent. per mensem up to date of payment 
(to him) of the amount and should delay ba 
caused by Srinivasa Mudaliar in the above 
matter, he shall lose interest on the said 
amount.” Tho plaintiff alleged in his plaint 
that the lst defendant had caused delay and, 
therefore, claimed -interest from him on 
Rs. 67,000 from the Ist July 1896 at 9 per 
cent. per annum. He asked inthe alternative 
that “such of defendants as may be found liable 
do pay the interest to the plaintiff at a rate 
specified upon the respective amounts payable 
by them.” The Subordinate Judge found 
that no delay was caused by the 1st defendant 
but gave the plaintiff interest under the 
Interest Act XXXII of 1839 at 6 per cent. 
per annum against the lst and 2nd defen- 
dants and the other member on the amounts 
specified to be due from those persons by Hx- 
hibit A. 

In Appeal No. 34 the plaintiff attacks the 
finding of the Subordinate Judge that no 
delay was caused by the Ist defendant. We 
are of opinion that the finding is right on the 
evidence. The best persons to judge whether 
any delay was caused to the arbitration pro- 
ceedings were the arbitrators and neither of 
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them is prepared to go so far as to say that 
delay was in fact caused by any act or omis- 
sion on the part of the Ist defendant. The 
other contention raised in Appeal No. 34 is 
that the interest should have been allowed at 
9 per cent. instead of 6 per cent. per annum. 
As we find that the plaintiff is not entitled 
to any interest, the coutention also fails and 
Appeal No: 34 is dismissed with costs of the 
7th respondent. 

The question whether the Subordinate 
Judge was wrong in awarding interest under 
ihe Interest Act is common to Appeals Nos, 
28 and 50. Weare clearly of opinion that 
the award of interest was wrong. There can 
be no doubt in this case that at the time 
Exhibit A was drawn up, those concerned 
were under the impression that provided 
there was no obstruction by the parties, the 
debts due to the family could be divided 


within the period of two months within which 


the sums specified were to be paid to the 
plaintiff by assigning to him the debts which 
fell to the shares of the other three parties to 
the award. 

To deter the parties from causing obstruc- 
tions, provision was made that if any party, 
or parties other than the plaintiff, caused 
obstruction he or they should pay to the 
plaintiff interest at 9 per cent. per annum on 
the whole amount of Rs. 67,000 in the dis- 
charging of which the debts were to be as- 
signed, which if the plaintiff himself caused 
obstruction, he was to get no interest. We 
think it is clear that the parties did not con- 
template any payment of interest save 
under the circumstances for which- specific 
provision was made, and as those circam- 
stances never arose, the plaintiffs’ claim for - 
interest must altogether fail. We may also 
observe that in our opinion the Interest Act 
does not apply. Inthe circumstances of this 
case that Act will only apply if under Ex- 
hibit A, a sum certain was payable at a cer- 
tain time. It is sufficient for our purpose to 
point out that the time of payment was not 
certain, assuming for the sake of argument 
that the assignment of debts of a certain value 
could be considered the payment of a sum cer- 
tain. No doubt, the assignment was to be made 
within two months, if possible, butthe possi- 
bility of there being delay was contemplat- 
ed, as no assignment could be made until the 
debts had been divided. The provision simply 
amounts to this: that the assignment was b 
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be made in two months if within that time 
the debts had been divided, and as it was 
not certain that the divisions would be effect- 
ed, it cannot be said that there was any cer- 
tain time» The interest awarded to the plain- 
tiff is, therefore, disallowed and the lower 
Court’s decree will be modified accordingly. 
The other grounds in Appeal No. 28 are not 
pressed, save the ground regarding costs. Jn 
the lower Court the costs as between the 
| plaintiff and the 1st defendant will be propor- 
tionate and the costs of Appeal No. 28 will 
also be proportionate. - 
In Appeal No. 50 the interest awarded t 

the plaintiff is similarly disallowed, and the 
lower Court's decree will be modified ac- 
cordingly. In this appeal, it is further con- 
tended that the Subordinate Judge was wrong 
in striking out issues Nos. 3 10 7 and 32. 
The appellunt cannot be allowed to raise 
this contention, seeing that before the Sub- 
erdinate Judge, this very appellant along 
with others successfully contended in 1904 
that these issues should be struck ont. It 


is stated atthe Bar by one of the Vakils . 


who appéared for the appellant, that the ap- 
pellant did not join in the contention. . The 
Vakil on the other side asserts the contrary. 
No affidavits have been putin, andin any 
case, we should prefer the statement re- 
corded by the Subordinate Judge, at the 
time, to tke recollection of the Vakil as to 
what took place more than six years ago. 
Costs in the lower Court and in this Court 
will be proportionate. 





MADRAS HIGH COURT. 

First Oivin Appeat No. 4 or 1909. 
September 23, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Ayling. 
ARAKAL BASTIAN ANSUP AND orners 


— APPELLANTS 
d TENrSUS 
K. V. R. NARAYANA. IYER AND OTHERS 
g — RESPONDENTS. 
Witi—Application for probate—Caveat—Caveat 


by judgment creditors of testator’s son, beneficiary under 
the Will—Persons ‘claiming an interest in the- estate of 
the deceased.’ 

The judgment-creditors of the son ofa testator, 
who have attached his property, are persons ‘claim- 
ing an interest in the estate of the deceased’ testator, 
and are entitled to oppose an application for probate 
- ofthe Will by,the son, who isa beneficiary there- 
under, 
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In re Nilmoney Singh: Umanath Mukopadhya v, Nil. 
money Singh, 6 C. 429; Kishen Dai v, Sat yendranath 
Dutt, 28 C. 441, followed. ` 

Appeal against the decree of the District 
Court of South Malabar, in Original Suit 
No. 1 of 1908. 


Facts of the case appear from the fol- 
lowing judgment of the District Judge :— 

Plaintiffs (petitioners) applied for probate 
of a Will alleged to have been executed on 
January lst, 1906 by one Francis Mathew 
who died on June 25th, 1907. First plaintiff 
was appointed executor under the Will. 


Caveats against the grant of probate were 
lodged by defendants Nos. 1—4 (who claimed 
to have an interest in the estate left by the 
deceased) on the ground thatthe Will was a 
forgery and had been set up for the purpose 
of defrauding the creditors of the testator’s 
only son, 3rd plaintiff. The defendants also 
alleged that the Will even if genuine, had 
been revoked by the subsequent marriage of 
the testator to 12th plaintiff. 


2. The following issues were framed. 

(1) Whether the Will in question was duly 
executed by the deceased Francis Mathew? 

(2) Whether the Will has been revoked by 
the marriage of the deceased to plaintiff 
No. 12? 

(3) Whether defendants are entitled to 
question the validity and genuineness of the 
Wille. 

(4) Whether the estate has been properly 
valued? | 

8. 2nd issue.—Plaintiffs’ Vakil has put in 
a statement to the effect that the marriage of 
the 12th plaintiff with the deceased Francis 
Mathew took place on 22nd February 1906 
2. e., subsequent to the alleged execution of 
the Will. 


It is clear that the Will was revoked under 
section 56 of the Indian Succession Act by 
the marriage of the testator to the 12th 
plaintiff. My finding on this issue is in the 
affirmative. 


4, 3rd dssue—Second defendant has, it is 
stated, obtained a decree against the testator'’s 
son, 3rd plaintiff whose properties have been 
attached. Defendants Nos. 3 and 4 are also 
judgment-creditors who have obtained a decree 
against 3rd plaintiff. It is clear, I think, that 
these persons “claim an interest in the estate 
of the deceased” and as such have a locus 
standi in opposing the grant of probate of the 
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Will. See Uma Nath Mukopadhya v. Nilmoney 
Singh (1) and Kishen Dai v. Sutyendranath 
‘Dutt (2). 

My finding on thisissue is in the affirma- 
tive. A . 

5. Itis unnecessary to take evidence and 
record findings on the remaining issues, 

6. In view of my finding on the 2nd issue 
the suit must be dismissed with costs (two 
sets). Vakil’s fee Rs. 25. 

Judgment.—tThe application for pro- 
bate of the Will was dismissed on the ground 
that the Will had been revoked by marriage. 
The appellant does not contend that the Will 
had not been revoked. He says the defen- 
dants had no locus stands to oppose the appli- 
cation for probate. They are judgment- 
creditors of the son of the deceased, two of 
whom had attached the son’s interest in his 
deceased father’s estate before the application 
or probate was made. The District Judge 
followed the authorities in Inve Nilmoney 
Singh, Umanath Mukopadhya v. Nilmoney 
Singh (1) and Kishen Dai v. Satyendranath 
Dutt (2). In the latter case the Privy 
Council decision in Nilinoney Singh Deo v. 
Umanath Mookerjee (3) was considered. We 
are not prepared to say he was wrong. 

The second appeal is dismissed with costs 
—twwo sets. - 

(1) 6 C. 429; (2) 28 C. 44l. 


Appeal dismissed. 
(8) 10 6.19; 13 ©. L. R. 314; 10 1. A. 80, 





MADRAS HIGH COURT. 
Civit Revision Petition No. 831 or 1909. 
October 14, 1910. 

Present: —Mr. Justice Abdur Rahim. 
R. M.S. PARAMASIVAM PILDAT— . 
PETITIONER 
versus 
SANKARAYA CHITRAVATTIAR, MINOR 
THROUGH HIS MOTHER AND GUARDIAN, 
SANKARA VADIVANAMMAL— 
RESPONDENT. 

Negotiable Instruments Act (XXTI of 1881), s. 4— 
Promissory-note ~- Unconditional promise to pay—Speci- 
fied person—Intention to make promissory-note not 
necessary. 

Where a document exccuted by one person to 
another contains an unconditional promise to pay 
a certain sum of money to the latter, who is 
sufficiently indicated, the document is a promissory- 
note and it is not uecessary to show that the 
maker of the document intended to mako a pro- 
missory-note. 

Sibree v. Tripp, 15 M. and W. 35; 15 L. J. Ex. 
318, explained and distinguished. . 
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Petition under section 25 of Aci IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge’s Court 
of Tuticorin, in Small Cause Suit No. 1845 
of 1908. 

Judgment.—In ny opinion, thelearn- 
ed Subordinate Judge was right in holding 
that the two documents in question are 
promissory-notes. The wordings of the docu- 
ments constitute an. unconditional promise 
to paya certain sum of money and itis con- 
ceded that the person to whom the money 
is to be paid is sufficiently indicated. This 
being so, the requirements of section 4 of the 
Negotiable Instruments Act are satisfied, 
But itis argned that it must also be shown 
that the executant of instruments intended to 
make promissory-notes and reliance is placed 
on Sibree v. Tripp (1) and Mr. Chalmers’ 
notes to section 83 of the English Bills 
of Exchange, Act, 1882, where the definition 
given of a piomissory-note may be taken 
to be substantially the same as in the Indian 
Statute. 

In Stbree v. Tripp (1), however, the wording 
of the instrument was different and as it 
clearly appearsfrom the observation of the 
Parke B. to the counsel in course of argument, 
the Lord Baron construed the documents as 
an agreement to return a certain deposit 
of money in specie. It seems to me, there- 
fore, that “when the Chief Baron Pollock 
says in the judgment that a promissory-note 
means something which the parties intend to 
be a promissory-note, his remark must be 
understood with reference to the instrument 
which was under consideration in that case. 

Otherwise I must say that I should find 
it difficult to understand, when a person 
has in writing given on unconditional under- 
taking to pay a certain sum of money to a 
specified person, what further intention would 
be necessary in order to make the instru- 
ment a promissory-note. Mr. Chalmers, no 
doubt, cites the case of Sibree v. Tripp (1) as 
authority for the proposition that it is not 
enough that the document should comply’ 
with the terms of the statpte but that it 
must be such as to show the intention to make 
a note. But as L read that case it does not 
support such a proposition, 

The petition is dismissed with costs. 

Petition dismisses. 


(1) 15 M. and W, 35; 15 L. J, Ex, 318, 
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SWAN SINGH V. KARIM BAKHSH. 
(s. c. 98 P. R. 1910; 128 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Frrst Crvi Arrear No. 860 or 1909. 
May 19, 1910. 
Tresent:—Mr. Justice Johnstone. 
SAWAN SINGH AND ANOTHER— DEFENDANTS 
— APPELLANTS 
versus 


KARIM BAKHSH—P rarstirr— 


RESPONDENT. 

Evidence Act (I of 1872), s. 90—Ancient document 
lost—Presumption of genuineness—Practice— Decision 
based on conjectures—Mortgage—First mortgage with 
possession—Second mortgage without  possession— 
Limitation—Mutation—Collateral mortgages. 

The operation of section 90 of the Evidence Act is 
not limited to cases in which the document is actually 
produced in Court, and consequently, secondary evi- 
dence ofan ancient document is admissible without 


proof of the execution of the original when the docu- - 


ment is shown to have been lost and to have been last 
heard of in proper custody. 

Khetter Chunder Mookerjee v. Khetter Paul Sreete- 
rutno, 5 C. 886; 6 C. L. R. 199; Ishri Prasad Singh v. 
Lalli Jas Kunwar, 22 A. 294, relied upon. 

Tt is not right fora Judge to base his decision in 
favour of a party on conjectures as to matters of fact, 
which havo nowhere been alleged by the party. 

The defendants were in possession of cortain land 
as mortgagees for Rs. 41-8. Subsequently the mort- 
gagor executed a further mortgage withont possession 
for Rs. 77in 1872. More’than 80 years after, the 
heirs of the mortgagor brought this suit for redemp- 
tion on payment of Rs. 41-8, The defendants replicd 
that the land could not be redecmed without payment 
of the amount due on tho second mortgage. The 
plaintiff contended that the defendant’s claim in res- 
pect of the second mortgage was time-barred and that 
the second mortgage could not be recognized as 
defendants never obtained mutation thereunder: 

Held, (1) that limitation did not ever begin to run 
against defendants, as there was no occasion for them 
to sue to enforce a valid mortgage without possession. 

(2) Thatas the mortgage was not with possession 
and collateral mortgages are not enteredin the 
mutation register at all, no mutation of the second 
mortgage was possible. 


Further appeal from the decree of Khan 
Bahadur Abdul Ghafur Khan, Khan of Zaida, 
Divisional Judge, Sialkot Division, dated 
the 24th April 1909. 

Mr. Sukh Dial, for the Appellants. 

Messrs. Shircoreand Roshan Lal, for the 
Respondent. 


Judgment.,—In this case, the plain- 
tiff sued for redemption of a mortgage on 
payment of Rs. 41-8. The defendants replied 
that in addition to the burden of Rs. 41-8, 
the original mortgagor had, by a mortgage 
without possession, burdened the land with 
an additional sum of Rs. 77 by a registered 
deed of 4th June 1874, In replication plain- 
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tiff argued that the law of limitation prevent- 
ed the defendants from relying upon this 
further deed of mortgage, and he also pleaded 
onanother ground that the second deed of 
mortgage was invalid. The frst Court came 
to the fullowing findings :— 

(7) that the plaintiff's father did execnte 
the mortgage-deed of th June 
1874 for Rs. 77; 

(7) that the original mortgage-deed has 
been proved to be lost; 

(ii) that, therefore, secondary evidence 
of its contents may be given; 

(čv) that inasmuch as the original deed 
was more than 380 years old, the 
presumption regarding it described 
in section 90 of the Indian Evidence 
Act may be made; i 

(r) that the mortgage of 1874is not 
invalid by reason ofsection 257A 
of the old Civil Procedure Code 
inasmuch as the sum of Rs. 77 
aforesaid is not in excess of the 
amount of the decree which the 
mortgagee held against the mort- 
gagor ; and 

(vi) that the law of limitation did not 
affect that mortgage. 

Finally the first Court gave plaintiff a 
decree for redemption on payment of 
Rs. 413-8, The plaintiff appealed to the 
Divisional Court which took a totally different 
view of the case and finally gave plaintiff a 
modified decree for redemption on payment 
of Rs. 41-8 only. 

The defendants have filed 4 further appeal 
in this Court and, in my opinion, that appeal 
must succeed, The Divisional Judge's way 
of looking at the case seems to me wholly 
incorrect. He began by holding that the 
Joss of the original document of 1874 was not 
sufficiently proved. In connection with this 
it is only necessary to observe that the 
plaintiff in his written replication and also 
in the oral statement made in answer to 
defendants’ pleas never challenged the asser- 
tion that the deed was lost. In these circum- 
stances, the first Court seems to me to have 
done its duty when it accepted as sufficient 
the formal evidence tendered by the defen- 
dants as to the loss of the document, namely, 
the deposition of one Gurditta who seems to 
be a respectable and independent person. 

Next, the learned Divisional Judge laid it 
down that section 90 of the Evidence Act 
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relates only to originals and not to copies 
and that, therefore, there can be no legal 
presumption in defendants’ favonr about the 
genuineness of the original document of 
1874, This, in my opinion, is bad law. No 
doubt the section does not expressly deal with 
a case like the present; but I am inclined to 
agree with the dictum in Khetter Chunder 
Moukerjee vw. Khetter Paul Sreeterutno (1) 
followed in Ishr¢ Prasad Singh v. Lalli Jas 
Kunwar (2) to the effect that the words 
“Where any document * * * * * * jg 
, produced” do not limit the operation of the 
section to cases in which the document is 
actually produced in Court, and consequently 
secondary evidence of an ancient document is 
admissible without proof of the execution 
of the original when the document is shown 
to have been lost and to have been last heard 
of in proper custody. To rule otherwise 
would, in my opinion, be to misunderstand 
the policy of the Legislature in these matters. 


The obvious intention of: section 90 of the 


Indiar Evidence Act is not to makeit too 
difficult for persons relying upon ancient 
documents to utilise those documents in 
proving their cases, and, if the section is not 
to be applied to cases where the original is 
lost, that policy is not fully carried out; for 
when the original is lost, it is doubly difficult 
for the party concerned to prove the execu- 
tion and hand-writing and so on, Therefore, 
in the present case the genuineness of the 
original mortgage-deed of 1874 is, to my 
mind, not in the least doubtful. 

After this the Jearned Divisional Judge 
loses himself in a wilderness of conjectures 
and surmises. He talks of possibilities that 
the original mortgage-deed was returned te 
Fazla, the -money having been paid. But 
does the plaintiff even suggest in his replica- 
tion or in the subsequent statement made by 
him that anything of this kind happened ? 

It does not seem to me to be right for a 
Judge to base his decision in favour of the 
plaintiff on conjectures as to matters of fact 
which have nowhere been alleged by the 
plaintiff, a 

Next the Divisional J udge points out that 
defendants never obtained mutation under 
the mortgage-deed in question; but if that 
officer had consulted Rule 46, Chapter V of 
the Rules under sections 28, 29,46 and 155 


(1) 5 C. 886; 6 ©. L. R. 199, 
(2) 22 A’ 294, 


(d) of the Punjab Land Revenue Act, he 
would have seen that collateral mortgages 
are never entered in the mutation -register 
at all. This mortgage was not a mortgage 
with possession, and, therefore, no mutation 
of it was possible. h 

Proceeding further the Divisional Judge 
then states that the income from the land 
was certainly much in excess of what the 


, defendants could have obtained as interest 


for the whole of the principal debt. This 
may be true or not; but there is on the 
record absolutely no. foundation for the 
statement. . 

As regards limitation against defendants, 
I cannot see that limitation ever began to 
run against them. There was no occasion 
for them to sue to enforce a valid mortgage 
without possession. 

In short, it seems to me that the decision 
of the first Court was quite sound. There is 
no-doubt about the validity or genuineness 
of the mortgage-deed of 1874 and there is 
no doubt that. it has not been paid off or 
cancelled in any way. Therefore, the plain- 
tiff cannot redeem the land without paying 
the principal money on both the mortgage- 
deeds and the interest on the second mortgage- 
deed. I, therefore, accept the appeal, set 
aside the judgment and decree of the lower 
appellate Court and restore the decree of the 
first Court and I direct that the plaintiffs 
do pay the costs incurred by the defendants 


_ in all the Courts, 


Appeal allowed, 





(s.c.8 M. L. T. 247.) - 
MADRAS HIGH COURT. 
Seconp Civiu Appran No. 1015 or 1906. 
July 18, 1910. 
Present:—Mr. Justice Wallis and 
Mr. Justice Krishnasami Aiyar. 
RAYAR SIVARAMA KRISHNIER 
AND OTHERS—DEFENDANTS—<APPELLANTS 
; versus 
SANKARALINGA KONE AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 
Pleadings—Practice—Appeal, second— Plea raised jor 
the first time in. 
A plea cannot be raised for the first time in appel-* 
late Court and cannot be considered by it. 
Second appeal against ‘the decree of the 


Court of the Subordinate Judge of Tinnevelly, 


‘in A.S. No. 278 of 1905, presented. against 
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NAIDAR MAL V., LEWIN. 


the decree of the Court of the Additional 
District Munsif of Tinnevelly, in O. S. No. 93 
of 1904. 

Judgment.—tThere is no plea that 
the suit is barred by section 42 of the Specific 
Relief Act and no issue as to possession at the 
date of the plaint. The point isnot considered 
in the lower appellate Court and we are not 
prepared to consider it. The second appeal 
is dismissed with costs. 

The memorandum of objections is not mov- 
ed and is dismissed with coste. 

Appeal dismissed. 


(s. c. 94 P. R. 1910; 181 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Civit Revision No. 2075 or 1909. 
April 16, 1910, 

Present:—Mr. Justice Williams. 
NIADAR MAUL AND orners—Praintirrs— 
Prritronrrs 
Versus 
Mr. B. N. W. LEWIN—Dererpanr— 
RESPONDENT. 

Landlord and tenant—Notice to quit—Failure to quit 
whole house on the date notifed— Right to new notice. 

A. tenant gave notice to his landlord that he would 
vacate the house on 3Ist October 1908. The tenant, 
however, found himself unable to give up possession 
absolutely and entirely on 31st October 1908, though 
the landlord got partial possession or 30th October. 
After the tenant had departed, the landlord re-entered 
the vacant tenement: 

Held, that, under the circumstances, the landlord 
was entitled to a new notice or failing this, toa 
month’s rent. 


Application, under section 25 of Act IX of 
1887, for revision of the order of Khwaja 
Tasadduq Hussain, Judge, Small Cause 
Court, Delhi, dated the 12th August 1909. 

Mr. Harnam Das, for the Petitioners. 

Mr. Oertel, for the Respondent. 


J udgment,.—i do not think this judg- 
ment of the lower Court can be upheld. 
When owing to whatever reasons Mr. Lewin 
found himself unable to give up possession 
absolutely and entirely on 31st October 1908, 
the landlord became entitled, if he chose to 
press for it, to a new notice or failing this to 
a month’s rent. The mere fact that he got 
partial possession on the 380th and that after 
Mr. Lewin.had finally departed the landlord 
re-entered the vacant tenement would not by 
itself do away with the necessity for notice 
unless there was some distinct understanding 
come to on the subject, the burden of proving 
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which is on defendant. If it had been shown 
that plaintiff had dismissed defendant’s 
chaukidar as stated by Muhammad Ismail, 
but denied by plaintiff, I should have held 
differently, because that would have indicated 
that the plaintiff was not making entry 
simply into a vacant house to prevent its 
being derelict. 

I hold, therefore, that plaintiff is entitled 
to two months’ rent Rs. 130-7. I disallow 
interest, and as I think that the plaintiff has 
pressed his rights to somewhat extreme limit, 
I leave the parties to bear their own costs 
throughout. 

Revision accepted. 


(s. c. S M. L. T. 247.) 
MADRAS HIGH COURT. 
Civin Revrsion Petition No. 595 
or 1906. 
July 21, 1910. 
Present:—Mr. Justice Wallis and 
Mr. Justice Krishnasami Aiyar. 
VOLETI SREERAMULU AND OTHERS—- 
(PLAINTIVP AND BIS LEGAL REPRESENTATIVES) 
PETITIONERS 
versus 
GUDISA VENKATA REDDY AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Negotiable Instruments Act (XXTI of 1881), s. 78— 
Endorsee-holder—Payment. 
An endorsee of a negotiablo instrument is tho 
holder thereof and payment should be mado to him. 


Petition, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the decree and judgment of the Subordi- 
nate Judge of Kistna at Mllore, dated the 
llth August 1906, in Small Cause Suit 
No. 357 of 1906. 

Judgment.—Under section 78 of the 
Negotiable Instruments Act, payment must be 
made to the holder. The appellant as endorsee 
was the holder. 

We set aside the judgment and granta 
decree with interest up to date and costs here 
and below. 

Judgment set aside. 
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FEROZE-Ub-DIN V. RAHIM BAKHSH, 
(s. c. 96 P. R. 1910.) 
PUNJAB CHINE COURT. 
First CIL Arrear No. 1005 or 1909. 
August 2, 1910, 
Present:—Sir Arthur Reid, Kr., Chief Judge 
and Mr. Justice Scott-Smith. 





FEROZE- UD-DIN —DEFRNDANT—ÅPPELLANT 
Versus 
RAHIM BAKHSH—Prarntire— 
RESPONDENT. 


Pre-emption—Custom —Nature of proof—Value of 
cases in which right was admitted—Kunjah, District 
Gujrat —Serai—Tavela—Punjab Courts Act (XVIII of 
1884), s. 70 (1) (b)—Question of Law—Appeal, second. 

Tho custom of pre-emption prevails in the town of 
Kunjah, District Gujrat. Instances, in which the 
existence of the custom of pre-emption is either 
admitted or assumed, are not valueless as precedents. 

Ramjas v. Bura Mal, 42 P. R. 1905; 58 P. L. R. 1905; 
Muhammad Nawaz Khan v. Musammat Bobo Sahib. 44 
P. R. 1903; 75 P. L. R. 1903, followed. 

Rama Mal v. Bhagat Ram, 17 P. R. 1835, not 
approved. 

The question, whether a certain building, upon the 
facts as found by the lower Court, is or is nota 
serai, is one of law. 

A building cannot be held to bea serai, when it was 
not built as a serai and there has been no unmis- 
takeable use ofitas such. The mere fact that some 
of the rooms are rented ont to more or less permanent 
tenants and others to chance-visitors occasionally 
does not necessarily convert, what was originally a 
tavela into a serai. 

Musammat Nur Jahan v. Aziz-wd-Din, 108 P. R. 
1895, relied upon. 

Kishen Singh v. Jai Kishen Das, 2 P. R. 1908 ; 53 P. 
P. L. R. 1903, distinguished. 

Further appeal from the decree of Sheikh 
Inam Ali, Divisional Judge, Jhelum Division, 
dated the 5th December 1908. 

Messrs. Muhammad Shafi and Kamal-ud- 
din, for the Appellant. 

Mr. Shadi Lal, for the Respondent. 

Judgment.—This is an appeal under 
section 70 (1) (b) of the Punjab Courts 
Act. It was admitted on’ the following 
grounds:— 

(1) Whether the custom of pre-emption 
prevails in the town of Kunjah ? 

(2) Whether the property in suit is 
a serat, within the meaning of section 13 
(2) of the Panjab Pre-emption Act? 

Mr. Shadi Lal raised a preliminary objec- 
tion to the effect that the question, whether a 
certain building was a serat, was not one of 
law and was not important. 


The word serat is not defined in the Pre- 
emption Act, but we are clear that the 
question, whether a certain building, upon 
the facts as found by the lower Courts, is or 
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is not a sera? is one of law. It is also of 
sufficient importance tu justify admission 
under section (70) (1) (6). We, therefore, 
overrule the preliminary objection. 

The Courts below have found that the pro- 
perty in dispute is not a serat and we agree 
with them. It was not built as a serat and 
there has been no prolonged unmistakeable 
use of it as such. The mere fact that some 
of the rooms are rented out to more or less 
permanent tenants and others to chance- 
visitors occasionally does not necessarily con- 
vert, what was originally a tawela into a serai. 
There are some very pertinent remarks in Mus- 
ammat Nur Jahan v. Aztz-ud-Din (1) at page 
505. That was a case of pre-emption and a 
very similar question arose, whether a certain 
building had become a katra or serai. In 
Kishen Singh v Jai Kishen Das (2) the facts 
were quite different, 

The most important question in this case is, 
whether the custom of pra-emptioa prevails 
in the town of Kunjah? 

Previous instances, whera the cusbom of 
pre-e‘aption has’ baen held or admitted to 
exist in ihe town of Kunjah, have been cited 
as follows: — i 

1. Tara Singh v. Ladhu Singh decided 
on 23rd February 1883. Plaintiff was 
given a decree upon defendant’s confession of 
judgment. - 

2. (Gurdas Ram v. Prabh Dyal decided on 
23rd February 1892. The existence of the 
right was at firsb denied, but arbitrators 
arranged a compromise and the plaintiff was 
given a decree. 

3. Guranditita v. Musammat Jawala Deri 
decided after a contest by Rai Bahadur 
Ganga Ram, Honorary Extra Assistant Com- 
missioner, on 7th March 1896. Ib was held 
that the custom of pre-emption existed in the 
town of Kanjah. 

4. Hayat Muhammad v. Hayat Bakhsh 
decided on 19th August 1901. 

Defendant admitted the plaintiff’s claim. 
Nur Din, who was plaintiff's mukhtar in that 
case, is mukhtar of the defendant in the pre- 
sent case. 

5. Hassan Muhammad v. Miran Bakhsh 
decided after contest by Rai Bahadur Dilbagh 
Rai, Honorary Extra Assistant Commissioner, - 
on 23rd May 1903. The custom of per-emp- 


tion was found to exist. 
(1) 108 P. R. 1895. 
(2) 2 P, R, 1903; 53 P, L. R. 1903, 
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Not a single instance has been cited by the 
` defendant, where it was held that the custom 
did not exist. j 

Mr. Shafi asks us to disregard instances 
Nos. 1, 2 and 4in the above list, on the 
ground that there was no judicial decision 
as to the existence of ihe custom. He refers 
us to Rama Mal v. Bhagat Ram (3) in which 
at p. 67 the learned Judges say: “The 
admission of plaintiff's right by the defen- 
dant’s renders the case valueless as a precedent 
regarding custom.” 

We do not, however, think such instances 
altogether valueless, and the same view 
was taken in Ramjas v. Bura Mal (4) where 
in six out of sevon instances cited, the existence 
of the custom was either admitted or as- 
sumed, Such instances were also held to 
be relevant in Muhammad Nawaz Khan v. 
Musammat Bobo Sahib (5) page 154 of the 
Record). 

Kunjah is asmall town and one cannot 
expect to find many instances. In the only 
two contested cases, which appear to have 
occurred, it has been held that the castom 
of pre-emption exists, and in three other 
cases the plaintiff's claim was admitted. 
In the absence of any instance on the 
other side, we consider that the above 
are sufficient to warrant the finding 
of the Courts below that the custom does 
exist. 


The appeal, therefore, fails and is dismissed 
with costs. 
Appeal rejected. 
(3) 17 P. R. 1895. 
(4) 42 P. R. 1905; 58 P. L. R. 1905. 
(5) 44 P. R. 1903; 75 P. L. R. 1903, 


(s. c. 8 M. L. T. 249; 1 M. W. N. 594.) 
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Devaswam’s property—Suit for declaration of rights — 

Limitation, 


INDIAN CASES. 


357 
SECRETARY OF STATE FOR INDIA ©. AMBALAVANA. 


A suit for a mere declaration of right brought more 
than six years after the grant of a patta, which is the 
foundation of the action, is barred. 

Second appeal against the decree of the 
District Court of North Malabar, in A. S. 
No. 355 of 1907, presented against the decree 
of the Court of the District Munsif of Vayitri, 
in O. S.No. 76 of 1906. 

Judgment.—We donot think there 
is any force in the objection that the plain- 
tiff cannot sue. Even assuming that the 
surrender is invalid, the plaintiff as an 
anandravan and de facto manager is entitled 
to ask for a declaration that the pro- 
perty is the jenman of the Devaswam. 
But the other contention as to limitation 
is fatal. Itis a mere suit for declaration 
of rights. The cause of action is dated 
1895 and the grant of patia to the de- 
fendant is the foundation of the action. 
More than six years have elapsed since 
that date. The right, if any, of the De. 
vaswam is not affected. But the remedy 
of adeclaration is barred. The defendant did 
not apparently raise the question of limit. 
ation in theappellate Court. We must reverse 
the decree of the District Judge and dismiss 
the suit. Each party will bear his owa costs 
throughout. 

Appeal dismissed. 


MADRAS HIGH COURT, 
First Crviu Arreu No. 9 ov 1995. 
October 18, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justica Ayling. 

Tire SECRETARY or STATE ror INDIA 
IN COUNCIL, REPRESENTED BY THE 
COLLECTOR or 'T'INNEYBLLY— APPELLANT 
versus 
AMBALAVANA PANDARASANNIiDHI— 
RESPONDENT, 

Madras Act (VIL of 1865)— Water-ress —Fasli jasti 
—Irrigation with weter from Covernment streon - 
Implied engagement exempting water-coss, tests for 
determining. 

The essential conditions for the levy of water-ceas 
under the provisions of Madras Act VIL of 1863 are 

(1) The irrigation must be effected by means of th: 
water of a river, stream, channel or work belonging 
to or constructed by Government. 


(2) Ifthe water from such a source is reecive | 
by indirect flow or used after storage in au iuter- 
mediate reservoir, the irrigation must, in the opinion 
of the Collector (subject to the control of the Board 
of Revenue and Gorernment), be beneficial to, and 
sufficient for, the requirements of the crops, 
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(3) The charge must not be coutrary to any 
engagonient between the landholder and Governmont, 
whereby the former is entitled to irrigation free of 
charge. 

Where the source of irrigation isa stream, which 
is itself formed by the junction of two streams, one 
of which rises in Government hills, the Government 
is entitled to levy water-cess for the land so irrigated, 
fasli jasti, i.e., water rate fora second crop cultivated 
on wet lands. 

The mere fact that the waters of the Government 
stream, before use, were mingled with those of 
another stream, or that they passed through a river 
bed or channel of joint or doubtful or even alien 
ownership is immaterial. 

Urlam Proprietrix v. Secretary for State for India, 
App. No. 64 of 1907 and Secretary of State for India 
v. Swami Nautheswarar, S. A. 1019 of 1907, followed. 

As to condition (2), the questions as to the benc- 
ficial character of the water taken from the Govern- 
ment source an’! of its sufficiency are not for the Civil 
Court, but for the Collector to determine, subject to 
the control of the Board of Revenue and of the 
Government. 

Secretary of State for India y. Swami Nantheswarar, 
S. A. 1019 of 1907, followed. 

Where an implied undertaking as to exemption 
from water-cess is deducible from any sanad or grant 
hy Government, the undertaking must be limited, as 
regards double crop cultivation, to the extent actually 
under double crop cultivation. : 

Ordinarily, the implied right to free irrigation, 
dedacible from the grant, should be measured by the 
area irrigated. 

Chidambara Row v. Secretary “of State of India, 26 
M. 66 and Lutchmee Doss v. Secretary of State Jor India 
in Council, 82 M. 457; 6 M. L. T. 242; 3 Ind. Cas. 456, 
referred to. 

Secretary of State for India v. Perumal Pillay, 
24 M. 279; 11 M. L. J. 117 and Marisusa Mudeliar y. 
Secretary of State for India, 14 M. L. J. 350, distin- 
guished. 

Morgan v. Kirby, 2 M. 46, Kristna Aiyan v. Vencata- 
chella Mudali, 7 M. H. C. R. 60, Ramachandra v. 
Narayanaswami, 16 M. 338, distinguishod. 

A land-holder is not precluded from showing that 
the excess of wet cultivation, Ist or 2nd crop as the 
case may be, irrigated with the aid of Government 
water, over that existing at the time of the grant, is 
due to thrifty use of water or careful maintenance of 
his channels and tanks to prevent wastage, and not 
to the uso of an increased quantity of water; in which 
case water-cess on the increased area would not be 
leviable. But in all such cases, rigid proof should be 
required, the natural presumption being that the 
quantity of watcr used varies in proportion to the 
extent under irrigation. ' 

Appeal against the decree of the Sub- 
ordinate Judge’s Court of Tinunevelly, in Ori- 


ginal Suit No. 51 of 1902. 


Mr. 0. F. Napier (Government Pleader), 
for the Appellant. 

Mr. P. R. Sunderam Atyar, for the Res- 
pondent. 

Judgment.—this appeal is presented 
on behalf of the Secretary of State for India 
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in Council against the decree of the Additional 
Subordinate Judge of Tinnevelly directing a 
refund of Rs. 835-13-7, fasli jasti (water 
vate for a second crop cultivated on wet 
lands) alleged to have been illegally collected 
for Fask 1310 of the respondent on Mitta of 
Kambaneri Pudukudi, and granting a perma- 
nent injunction against the future levy of 
such fasli jasti on the lands situated under 
the plaint ‘anks, 15 in number. 

2. The tanks in question are fed by branch 
channels leading from the Pappankar, an arti- 
ficial channel which takes off from a river 
called the Karuppanadi. The whole suit turns 
on the right of Government to levy water- 
cess on irrigation so conducted: and this has 
to be judged solely with reference to the 
provisions of Madras Act VIT of 1865. 

3 A reference tothe Act will show that 
the essential conditions for the levy of tho 
water-cess are these; 

A. The irrigation must be effected by means 
of the water of a river, stream, channel, tank 
or work belonging to, or constructed by, Gov- 
erument, 

B. If the water from such a source is re- 
ceived by indirect flow or used after storage 
in an intermediate reservoir(as in the present 
case), the irrigation must, in the opinion of 
the Collector (subject to the control of the 
Board of Revenue and Government), be bene- 
ficial to, and sufficient for, the requirements of 
the crops. 

C. The charge must not be contrary to any 
engagement between the land-holder and 
Government whereby the former is entitled 
to irrigation free of charge. 

4. We shall deal with these conditions in 
order, 

5. The first has been made the subject of 
acute contention before us although in the 
Court of the Subordinate Judge it appears 
to have fallen into the back ground. 

The Subordinate Judge has concentrated 
his attention on condition C; and if we cor- 
rectly apprehend the meaning of his judg- 
ment as a whole, has decided in the plaintiff's 
favour,not on the ground that the water used 
was not that of a Government irrigation source 
(in itself a sufficient reason for giving the 
decree sued for) but because he found that 
the plaintiff was entitled to free irrigation by 
virtue of an implied engagement with Gov- 
ernment (condition C). Confining our atten- 
tion in the frst instance to condition A, wo 
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think i$ must ba held to be established in 
favour of Goverament. 

6. There is fortunately no dispute about 
the facts as bearing on this part of the cise. 
The Karuppa Nadi (Black river) above re- 
ferred to is formed by the junction of two 
hill streams of which one, the Kulirati, rises 
in Government hills,and the other, Arudithalai 
in those of the Vyravan Kulam Mitta. These 
streams bring down water in. approximately 
equal proportions. From the point of their 
juuction the combined river, called the Karup- 
panadi, runs between Government lands on 
one side and Mitta lands on the other for two 
miles to the place where the Pappankal takes 
off by means of aricut and head sluice. This 
Pappankal at its head and for half a mile 
lower down, has Government lands on one 
side, and Mitta lands on the other, after 
which it flows alternately through Mitta and 
Government lands but chiefly through the 
former. Branch channels from the Pappan- 
kal feed the 15 plaint tanks, under which lie 
practically all the lands for which the water 
rate has been charged, a very small propor- 
tion being irrigated from the branch channels 
direct. 

7. Now, apart from all discussion of the 
ownership of the Pappankal itself, it cannot 
be denied that the irrigation is effected 
by means of the water of the Karup- 
panadi and following the interpreta- 
tion of section 2 of Madras Act I1L of 1905, 
adopted by Miller and Munro, JJ. in Urlam 
Proprieiriz v. The Secretary of State for India 
an Council (1), this river must undoubtedly 
be treated as a Government irrigation source. 
Evean irrespective of this view, we should 
hold that condition A was satisfied by the 
fact that the water of the Government hill 
stream, the Kuliratli, was certainly used for 
the plaint irrigation. That this Kuliratli is 
a Government stream is beyond dispute, 
and the mere fact that its waters before use 
were mingled with those of auother stream 
(the Aruvithulat) or that they passed through 
a river bed or channel of joint, or doubtful, 
or even alien ownership, is immaterial. This 
point is established in the most emphatic way 
by another recent decision [Secretary of State 
for India in Council v. Swaminannatheeswarar 
(2)]. The reasoning of the learned Judges 
therein (Benson and Krishnaswami Iyar, 


(1) App. No. 64 of 1907. 
(2) S.A. No. 1019 of 1907. 
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JJ.,) is entirely applicvble bo the preson$ 
case and conclusive of the point. 

8. Passing to the second condition (D), 
we may quote from the judgment in the cise 
last cited: 

“The question as to the beneficial charac- 
ter of the water taken from the Govern- 
ment source and of its sufficiency are not 
for the Civil Court, but for the Collector, 
subject to the control of the Board of 
Revenus, and of the Government. The 
Collector in this cvse having impos3l the 
assessment and he nət having basa ovəreal: | 
by the higher Revenue authorities, we think 
the plaintiff is clowly linble to pry th? 
assessment”. 

9. The right of Government to ch wg? 
water rate baing thus fir establish l, ir 
only remains to consider whether Govern- 
ment is precluded from s> doing by any 


engagement with the plaintif or his 
predecessor-in-title (condition C.) 
10. The plaintiffs Mitta forms; part 


ofthe old Chokkam patti zemindari, which 
was permanently settled in 1892, brought 
to sale for arrears and purchased by Govern- 
ment in1836 and again granted in 1859 by 
a fresh sanad (Exhibit D). It is common 
ground that the terms of this fresh grant 
imply an undertaking on the part of Govern- 
ment to allow the use of Government water 
free of charge for the lands of the zemin. 
dart to some extent, greater or less: and that 
apart from this implied undertakinz, there 
ig no obher engagement with Governmant 
which the plaintiff can pleal. The difficulty 
is to fix the extent of the above mentionel 
implied undertaking. 

11. According lo the defendant, it must 
be strictly limited (as regards double crop 
cultivation with which we are nowcon- 
cerned) to the extent actually under double 
crop cultivation at the time of the re- 
granb in 1859. 

12. The plaintif’s contention, on the 
other hand, taken at its widest and as set 
forth in the plaint, is thatthe grant allows 
(by implication) the free use of the water 
passing down to the Pappankal to any 
extent and in any way the grantee muy 
choose. The Subordinate Judge’s findings, 
as set forth in paragraph 18 of his judg- 
ment, amount to a considerable limitation 
of this claim and in fact recognises the plain- 
tifs right only to the “accustomed tlov” of 
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water through his (the plaintiff's) sluices 
as it existed in 1559. The decree, however, 
goes much further than this, and gives an 
absolute injanction against the levy of 
fasli jasti on the plaiutiff’s lands under the 
plaint tanks, quite irrespective of whether 
the “accustomed flow” was exceeded or not. 
We may say at once that this undoubtedly 
goes too far. No engagement to allow free 
of charge such unlimited irrigation can 
possibly be deduced from the grant and Mr. 
Sundara Aiyar, Vakil for the respondent, 
in fact, stated in the course of the ‘hearing 
of this appeal that he would be content 
with the establishment of his right to so 
much water as his client’s predecessor-in- 
title was accustomed totake from the 
Pappankal through the branch channels in 
1259. Thatthis is as far as the undertak- 
ing can be legitimately presumed will be 
apparent when the reason for inferring its 
existence is considered. It is based simply on 
the assamption that in fixing the peshcush 
with reference to the income derivable from 
the zemindar’, Government must be presumed. 
to have taken into account all irrigation 
facilities than enjoyed by the zemindari 
ryots. 

13. Practically, therefore, the controversy 
narrows itself down to the question of whe- 
ther the implied right to free irrigation 
deducible from the grant should be measured 
by the area irrigated or by the quantity of 
water used—or rather, whether the area 
irrigated should be viewed asa final and 
conclusive measure of the quantity of water 
used. : 

l4. In the great majority of cases, no 
other test of any practical value than that 
of the area irrigated can be suggested. It 
has been constantly adopted and acted upon 
as conclusive of the extent of a Mittadars’, 
zemendars’ or tnamdars’ rights to free irriga- 
tion, as numerous decisionsshow. We need 
only refer to Chidambara Rao v. The Secretary 
of State for India in Council (3), Lutchumee 
Doss v. The Secretary of State for India in 
Council(+) and the Urlam case (1) above men- 
tioned. The respondent’s Vakil seeks to 
distinguish these cases on the ground that 
the first two relate to Inam villages, and the 
last to a zemindari formed from Hareli 
lauds, while the suit Mitta was carved out 

(3) 26 M. 66. | : 
(4) 32 M. 457; 6 M. L. T. 242; 3 lud. Cas, 456. 
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of an ancient gemindari. But itis difficult 
to see why the same principle should not 
be followed, the implied undertaking being 
based on precisely the same principle in the 
case of zemindarzs and Inams. The chief cases 
adduced on the plaintiff's side are The Sec- 
retary of State for Indiain Council v. Perumal 
Pillai (5) and Martasusat Mudaliar v. The Sec- 
retary of State for India In Council (6). The 
former is easily distinguished on the ground 
that it was passed before the amendment of 
the Irrigation Cess Act by Madras Act V of 
1906. The case of Mariasusad Mudaliar v. 
The Secretary of State for India in Corncil (6) 
has been referred to by both sides, in support 
of their contentions and is worthy of special 
attention, as arising out of a precisely 
similar dispnte, in another Mitta formed from 
the Chokkampatti Zemindar’. It relates 
partly to lands under this same Pappankal 
and partly to lands under another channel 
from the Karappanadi known as the Perukal 
aud it is notable that the charge of the 
water rate is allowed in the case of the 
former, and disallowed in the case of the 
The two cases are dealt with 
separately in the judgment and as might be 
expected, each side in the present appeal 
relies on the reasoning found in the portion 
favourable to its contention. 

15. We have very carefully considered 
the judgment and it appearsto us that the 
vital fact differentiating the case of the two 
channels was that in the case of the 
Perumakar, there appears to have been in 
force, both at the time of the grant and 
thenceforward to the date of suit, a definite 
arrangement whereby the zemindar and 
Government ryots took the channel water in 
turns of five days each: in the case of the 
Pappankal, no such arrangement has 
ever been setup. Accepting this “Morai” (to 
use the convenient vernacular phrase) as 
proved, the learned Judges naturally held 
that the rights of the Zemin ryots, must be 
measured thereby without reference to’ the 
extent of land which they might cultivate in 
the exercise thereof. In the case of the 
Pappankal, where there was no such “Morai”, 
they appear to have applied the usual test, 
They say: “Theevidence for the plaintiff 
does not. prove what is the customary supply 
to which tho plaintiff is entitled in respect of 


(5) 24 M. 279; 11 M. L. J. 117. 
(6) l4 M. L. J. 350, 
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tanks Nos, 22 and 23, and does not prove 
what was the exact extent of second crop 
cultivation in 1859”. None of the cases 
` quoted in the above judgment is of any use to 
respondent. Morgan v. Kirby (7) and 
Kristina Ayyan v. Venkatachila Mudali (8) 
were both suits between private parties, and 
although Government was a party in 
Krishna Ayyan v. Venkatachala Mudah (5), the 
suit was brought to establish a right to an un- 
interrupted supply of water based on pres- 
cription. None of these cases nor the later 
case quoted Ramacahandra v. Narayanasami 
(9), deal with the extent to which an implied 
engagement of the nature, now in question, 
extends, or to its effect in barring the right to 
levy water rate. 

16. We should be inclined to hold as 
follows:— | 

A land-holder is not precluded from showing 
that the excess of wet-cultivation (1st or 2nd 
crop asthe case may be) irrigated with the aid 
of Government water over that existing atthe 
time of the grant, is due to thrifty use of 
water or careful maintenance of his channels 
and tanks to prevent wastage; and not to the 
use of au increased quantity of water: in 
which case water-cess on the increased 
area- would not be leviable. But in all 
such cases, rigid proof should be required, 
the natural presumption being that the 
quantity of water used varies in proportion 
to the extent under irrigation. 

17. Turning to the facts of the present 
-case, we find that water-cess has been 
collected on 225'02 acres, the entire area 
cultivated with double crop, in Fasli 1310. No 
deduction has been made on account of 
double crop area as existing in 1859; but in, 
the written statement the defendant ad- 
mits that the double crop cultivation to the 
extent of 15 Kotas (about 20 acres) existed 
(all under tbe plaint tank No.3), in 1859, 
and state that he is prepared to refund 
a proport’ mate amount. In the course of 
the trial ib became evident that the above 
figure did not represent the entire cul- 
tivation even under tank No. 3 which the 
Government pleader now admits’ must be 
taken to amount to at least 24 Kolas (say 
35 acres). What it was under the other 
14 tanks he is not prepared to say. 

(7) 2 M. 46. 


(8) 7 M. H. C. R. 60. 
(9) 16 BL. 333. 
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18. A mass of oral evidence has been 
adduced on both sides, all of more or less un- 
satisfactory character, as to whether the 2nd 
crop cultivation is oris nob larger now than 
before the re-grant in 1859. If the plaintiff's 
witnesses are to be believed, it then amounted 
to 635 Kotas, or more than two-thirds of the 
wet Ayacut. 


This evidence is of a very interested 
character and is unsupported by anything 
in the nature of accounts. The aggregate 
figure is enormous, whether conipared with 
the present day cultivation or with the culti- 
vation in 1836 which the Subordinate Judge 
finds to have been about 15 per cent. of the 
wet Ayacunt, and, we have no doubt, is an 
exaggeration. On the other hand, it is perfect- 
ly clear fromthe documentary evidence pro- 
duced by plaintiff (Exhibits R. R. S. S. and 
W.) that between 1£36 and 1859, and even 
at the Paimash, 2nd crop cultivation was 
carried on in the Kar season under the other 
tanks besides No. 3, which Government has 
not allowed for. The documentary evi- 
dence is most incomplete, no cultivation 
accounts being produced for the period in 


question or the immediately succeeding 
years: but the most noticeable feature 
is the failure of Government even to 


specify the true extent of second crop cultiva- 
tion at the time of grant for which irrigation 
should be allowed free. The figure given in 
the written statement is now admitted to be 
incorrect. 


19 It is suggested by the Government 
pleader that the improvements effected to 
the head works of the Pappankal about 1877 
must have resulted in an increase of second 
crop cultivation. There seems no reason 
whatever to suppose that this was so. The 
works in question included the lowering of the 
anicut and the construction of a head sluice. 
They appear to have been undertaken mainly 
with a view of preventing the numerous 
breaches in the channel which had usually oc- 
curred in the Pisharamy season. Their 
primary effect must have been a reduction of 
the quantity of water passing down the channel 
though no doubt the supply was better re- 


-gulated and the wastage by breaches avoided. 


This, however, probably in no way tended to 
increase but rather to decrease, the kar 
cultivation which takes place between May 
aud October, a season when freshes are cum- 
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paratively few and scanty and when no 
breaches were said to occur. 

20. A more plausible cause of recent 
increase of 2nd crop cultivation may be the 
‘ fixing of long term money rents about 20 
years prior to suit, but it is only put forward 
by one or two witnesses and there is no re- 
liable evidence as to the extent to whic 
it operated. š 

21. On the whole, we see no reason to differ 
from the conclusion of the Subordinate Judge 
that the area of second crop cultivation 
charged for was not in excess of that existing 
in 1839. 
fasli jasit and that the amount collected for 
Fasli 1310 was rightly ordered to be refunded. 
The question whether any increase in area 
irrigated was affected without the use of an 
increased amount of water (vide paragraph 16 
supra) does not, therefore, arise. 

22. The next matter for decision is the 
question of the injunction. As already ex- 
plained ib cannot possibly stand in its present 
absolute and unlimited form which goes far 
beyoud the rights to which the respondent is 
entitled or what his Vakil now claims, The 
record unfortunately affords no data for 
granting an injunction in sufficiently precisa 
terms. On the otherhand, there are obvious 
difficulties in the way of qualifying it. To 
beof any use aninjunction.must be sufficient- 
ly precise to render ib easy to determine 
whether any infringement of it has occurred. 
In the present case there are no reliable 
data for fixing the area of second crop 
cultivation in 1859, and none at all for 
fixing the quantity of water then used for the 
irrigation of the plaint lands. The ‘only 
course, unsatisfactory as it may seem, is, 
therefore, the omission of the injunction from 
the decree. 


23. Theapportionmentof costs is some- 
what difficult. On the whole it seems 
equitable that each side should bear itsown 
costs in the Court below and that the re- 
spondent should recover his costs in this 
Court from the appellant. In other respects 
the decree of the Subordinate Judge will be 
confirmed. 


24. The respondent has filed a me- 
morandum of objections regarding the charges 
collected in fasles 1308 and 1309, recovery of 
whichthe Subordinate Judge held to be barred 
by limitation, The Subordinate Judge was 
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It follows that it was not liable to ` 
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right in holding that limitation rang from 
the actual date of paymsas 

The objection memorandum must b2 dis- 
missed with costs. 





MADRAS HIGH COURT. 
SECOND Civit Aperan No. 353 or 1999. 
September 22, 1910. 
Present:—Mr. Justic: Munro and Mr. Justice 
Sankaran Nair. 
P. K. KELU—Appennanr . 
VETSUS 
AMMAD KULLY ayp OTHE 3 — 


RESPONDENTS. . 
~ tenant —Lesse—Stipulation ` for 
quit—Transfer of 


Landlord and 
surrender on demand—Notice to 
Property Act (IV of 1882), s. 103. 

A condition in a deed of lease, whereby the lessze 
agrees to Surrender the property demisod to the lessor 
on demand, is “a contract to the contrary” within tho 
meaning of section 103 of tha Transfer of Property 
Act, aud no notice to quit is necessary. 3 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No, +2C of 1908, presented against the 
decree of the Court of the Additional District 
Muasif of Calicut, in Original Suit No, 174 
of 1907. 

Facts of the case are seb forth in 
the following judgment of the lower ap- 
pellate Court:—Plaintiff leased certain 
property to Ist defendant for one year 
on a monthly rent of Rs. 10 on 15th Oc- 
tober 1905 under Exhibit A. There is a 
provision in the lease that if the rent is 
left in arrears an enhanced rent of Rs. 15 
per mensem is payable. There is an ex- 
press- stipulation that the lessee is pro- 
hibited from making improvements, and 
that if any improvements are made, they will 
not be paid for. First defendant having erected 
a building on the land in spite of the 
prohibition ia the lease, plaintiff sent a 
notice Exhibit B to Ist defendant on July 
dth, 1905, demanding surrender of the pro- 
perty within 4 days. The District Munsif 
gave plaintiff a decree for surrender and 
held that Ist defendant was liable to pay 
rent at the enhanced rate from Thulam 1082 
(M. E.) October—November 1907. 


2. The contentions raised in appeal are :—' 
(1) That the stipulation as to enhanced 
rent in Exhibit A is penal. R 

(2) That the fall value of compensation 
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claimed should have been awarded. 
(3) That no proper notice to quit was 
given. 

The first ground of appeal is not pressed 
by appellant’s Vakil. As regards the value 
of improvements claimed, it is provided in 
Exhibit A that 1st defendant is entitled to 
be paid for the improvements existing on the 
date of the lease at the time of surrender. 
The District Munsif accordingly awarded 
Rs. 62-10-7, the value of 2 sheds (Item No. 2) 
in the Commissioner’s account. First defen- 
dant’s claim for reclamation was disallowed. 
The District Munsif’ held that Ist defendant 
was not entitled to claim the value of 
erections, two warehouses and a shed viz., 
Rs. 801-13-0 (item No. 1 in the Com- 
missioner’s, account). The property leased 
consists of two contiguous plots on the bank 
of the Kolluri river and was used by Ist 
defendant for storing timber. The lease was 
not one for agricultural purposes. Any 
contract limiting or taking away a tenant’s 
right to make improvements is, of course, 
invalid under section 19 of the Malabar 
Compensation for Improvements Act. First 
defendant’s case was that he had merely 
improved and repaired the existing buildings 
while plaintiff states that Ist defendant 
demolished the old buildings and erected new 
ones. The Commissioner’s account shows 
that the buildings, item No. 1 in his account, 
had been constructed within the preceding 
year. I prefer to accept plaintiff’s version. 
I do not think that such works can be said 
to be “improvements” as defined in section 3 
(8) of the Act. They clearly do not add to 
the value of the holding. Plaintiff has 
himself only a Kanom right over the pro- 
perty. The buildings (sheds standing on 
posts) are not permanent erections and can 
be easily removed. In spite ofthe stipulation 
in the lease, Ist defendant erected the sheds 
during plaintiff’s absence and as soon as the 
latter became aware of the fact, he sent the 
notice B to which Ist defendant did not 
reply. It is clear, therefore, that plaintiff did 
not stand by and allow the tenant to go on 
with the work. I think that the District 
Munsif was right in disallowing the value 
of the buildings claimed, as well as Ist defen- 
dant’s claim for reclamation. It is not 
satisfactorily proved that lst defendant 
reclaimed the land, 


3. lt appears that Ist defendant, after 
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executing Exhibit A, leased a portion of the 
Jand to defendants Nos. 2 and 3. It is 
stipulated in Exhibit A that Ist defendant 
had no right to transfer possession of the land 
to any one else, and that in the event of hig 
not requiring the property, he would surrender 
it to plaintiff, 

The lease does not contain any clause 
giving the lessor a right of re-entry or 
providing that the lease shall become void 
in case of a breach of the covenant against 
alienation. As there is no such proviso in 
the lease, the condition against alienation 
cannot be said to be for the benefit of the 
lessor and is void under the provisions of 
section 10 of the Transfer of Property Act, 
and the lease cannot be said to have been 
determined under the provisions of 
section 111 Clause (9) of the Act. See 
Nil Madhab Sarkar v. Narathan Barkar (1), 
Parameshri v. Vittappa Shanbaga (2). 

4. It is clear that Exhibit B which is 
dated 5th July 1906 was not a proper notice 
to quit. The property was leased for a year 
and the period of the lease did not expire 
till 15th October 1906. The suit was institut- 
edon February 22nd, 1907. First defendant 
was allowed to hold over and remain in 
possession after the expiration of the original 
term of the lease. He was entitled to 15 
days’ notice expiring with the end of a month. 
It is not shown that the notice was dispensed 
with and the fact that the lease contains a 
provision that Ist defendant shall surrender 
on demand does not, I think, deprive him 
of the right to notice. As no proper notice to 
quit was given, plaintiff is not entitled to 
evict lst defendant. 

The appeal is accordingly allowed and 
plaintiff's suit dismissed. Under the circum- 
stances, I direct that plaintiff and 1st defen- 
dant do pay their own costs throughout. 

Judgment.—Secing that in Exhibit 
A there is an express provision to surrender 
on demand, we think there is a contract to 
the contrary within the meaning of section 
106 of the Transfer of Property Act. The 
plea of the waiver raised for the respondent 
was not taken in either of the Courts below. 
We, therefore, reverse the decree of the 
District Judge and restore the decree of the 
District Muusif with costs in this and the 
lower appellate Court. 


A l ed, 
“yaa erase ppeal allowed 


(2) 26 M. 157; 12 ML L, J. 189. 
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(s. c. 1M. W. N. 637.) 
MADRAS HIGH COURT. 
SECOND Civit APPRAL No. 1162 or 1901. 
October 14, 1910. 

Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Wallis. 
VELAYUTHA CHETTY AND orgers— 
Prarntiry3—APPRLLANTS 
versus 
GOVINDASAMI NALCKEN—Dereyvanr— 


; RESPONDENT. 

Transfer of Property (Act IV of 1882), s. 55— 

Purchase-money not parid—Vendee entitled to possession 
—Fendor’s lien for unpaid purchase-money. 
* According to the provisions of tho Transfer of Pro- 
porty Act, avendceis entitled to possession even 
though the purchase-money is not paid and the vendor 
is entitled to have a statutory charge on the property 
for unpaid purchase-money. 

Baijnath Singh v. Paltu, 33 A, 125; A. W. N. (1908) 
88; 5 A. L. J. 96; Shib Lal v. Bhywan Das, 1) A. 244, 
doubted. 

It is not open to Courts of this country to introduce 
and enforce equities modifying the provisions of the 
statute law. 

Webb y. Macpherson, 30 I. A, 238; 13 M. L. J. 389; 
5 Bom. L. R. 833; 8 ©. W. N. 41; 8i C. 57, referred tu. 

Secondappeal agaiust the decree of the 
Districts Court of Coimbatore, in Appeal 
Suit No. 175 of 1902, presented against the 
decree of the Court of the District Munsif 
of Erode, in Original Suit No, 102 of 1908. 

Facts.—tThe suit is for possession of 
plaint land and to recover Rs. 615 from de- 
fendants Nos 1 to 3 for arrears of rent. De- 
fendants Nos. 1 so 3 contend that the plaintiff 
had no rightand had no enjoyment in the 
plaint lands that the lands belong to the 4th 
defendant, that they are 4th defendant’s 
tenants and they paid to him the whole rent 
due; that plaintiff's suit is barred {by limit- 
ation and that plaintiff cannot maintain one suit 
against them. Fourth defendant is brought on 
record on this contention and he contends that 
plaintiff obtained the sale-deed from him 
for the plaint lands that he failed to pay 
consideration for it; that plaintiff was, 
therefore, given no possession of the 
lands and that plaintiff had no enjoyment in 
the lands for more than 12 years before 
the suit and that the suit is barred 
by limitation. Item No.1 was sold by the 4th 
defendant to the lst plaintiff on 27th Janu- 
ary 1826. Item No. 2 was sold to the Ist plain- 
tiff by one A on behalf of the 4th defendant 
on 19th February 1886 and the sale-deed was 
attested by the 4th defendant. The suit 
was instituted on the 19th March 1901. 
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The District Muusif found on the evidenze 
that the consideration amount had b2en piid 
for the sale by the plaintiff and that the 
possession by the 4th defendant after the sale 


‘was not adverse but only permissive and 


as agent for plaintiff. The plaintiff's suit 
was accordingly decreed. Oa appeal by the 
dth defendant, the District Judge held that 
the purchase- money has not been wholly 
paid and that the plaintiff's suit was time- 
barred and, therefore, reversed the decision 
of the lower Court and dismissed the suit, 
The plaintiff appealed to the High Court. 
The case came on for hearing in 1907- and 
the first judgment of the High Court will be 
found in the case of Velayutha Chetty v. 
Govinlasaume Naicker (1). The appeal 
was ordered to be re-heard on the ground 
that on the date of the former hearing tha 
appellant was dead and no one was brought 
on record to represent him and acssrdingly 
the appeal came on for re-hearing on the 
llth of January 1901, 

Mr. V. Purashothama Iysr, for the Apool- 
lants. 

Mr. T. F. Gopalasami Mulaliar, for the Rs- 
spondent. 

Judgment.—This appeal, see Vela- 
yutha Ohetty v. Govindasawme Naicter (1), 
was ordered to be re-heard on the ground that 
at the date of the former hearing the 
appellant was dead and no one had been 
brought on the record to represent him. 
Ab the re- hearing it was contended that 
we were wrong in having given the, vendee, 
who was found not to have paid the whole of 
the purchase-money, an unconditional decree 
for possession and we were referred to the 
recent decisionin Baijnath Singh v. Paltu 
(2), in which it was held that although 
a vendee, who has not paid the purchase- 
money, isentitled to maintain an action for 
possession against the vendor, yet the vendor ` 
has an equity arising out of the purchase- 
money, and that the proper decree is that if the 
plaintiff pay the purchase-money within six 
months, the properly be delivered to him, and 
if he fails to do so, his suit dostand dismissed. 
The decision follows an obiter dictum of 
Mahmood, J., in Shib Lal v. Bhagwan Das(3), 
that “in a case such as this in common with 
some other classes of cases, equities may exist 

(1) 30 M. 524; 17 M. L. J. 450; 3 M. L. T. 10. 


(2) 30 A. 123; A. W. N. (1908) 38; 5 A. L. J. 96. 
(3) 11 A. 244, 
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in favour of the defendant, soas to subject the 
decree for possession to restrictions and condi- 
tions appropriate to the ci1cumstances of each 
case.” Now, the provisions of the Transfer 
of Property Act that after conveyance, the 
vendee is entitled to possession and that the 
vendee has a statutory charge on the pro- 
perty for unpaid purchase-money, are perfectly 
clear, and the effect of the decision, in our 
opinion, is, therefore, to override the pro- 
visions of the statute and to say that the 
vendee is not entitled to possession until he 
is paid. With great respect, we think itis not 
open to Courts of this country to introduce 
and enforce equities modifying the provisions 
of the Statute Law. In this connection we 
may refer tothe language of Lord Davey de- 
livering the judgment of their Lordships of 
the Judicial Committee in Webb v. Macpherson 
(4), where he remarks that “the Law of India, 
speaking broadly, knows nothing of the dis- 
tinction between legal and equitable property 
in the sense in which that was understood 
when equity was administered by the Court 
of Chancery in England.” Even then if-an 
unpaid vendor could set up such an equity in 
England either as to the land or the title- 
deeds which would not appear to be the case, 
Good v. Burton (5), that would not entitle us 
to enforce such an equity here. With 
reference to the last cited case, it is observed 
in Dart’s Vendors and Purchasers, page 731, 
that when an unpaid vendor is sued for 
possession of the deeds by the vendee, his 
proper course is to counter-claim for the 
enforcement of his lien. If the present Code 
allowed of counter-claims and the vendor 
had counter-claimed for the enforcement of 
his charge, we might have been at liberty to 
do as the Allahabad Court has done, 2. e., to 
` enforce the unpaid vendor’s charge by passing 
a decree for foreclosure against the vendee, 
but that is not the case before us. 

Anotker point taken at the re-hearing 
was thateven allowing due weight to Ix. 
G, which was not considered by the Dis- 
trict Judge, there is other evidence that 
the 4th defendant’s possession was adverse 
to the plaintiff, and that under these cir- 
cumstances we ought to either affirm the 
judgment of the wistrict Judge or call 


for a fresh finding as to whether the suit is 
(4) 80T. A. 238 at p. 245; 13 M.L.J. 389; 5 Bom. L. 
R. 838; 8 C. W. N. 41; 810, 57. 
(5) 1 Ex. Ch. 189; 16 L. J. Es. 809; 11 Jur, 851; 
74 R. R. 633, 
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barred by limitation on the evidence on. Te- 
cord. Findings should be submitted within 
six weeks and seven days will be allowed for 
objections. 

[The District Judge found that the 4th 
defendant was in possession as plaintiff’s 
agent and not adversely to him and, there- 
fore, thatthe suit was not barred by 
limitation. ] 

Judgment.— Accepting the finding, 
we restore the decree of the District 
Munsif with costs here and in the lower 
Corrts. 

Appeal allowed, 


(s. ©. 1 M. W. N. 689.) 
MADRAS HIGH COURT. 
Crvir, Revistox Patition No. 309 or 1909, 
July 22, 1910, 
Present:—Mr, Justice Wallis and Mr. Justice 
Krishnaswami Aiyar. 
INDETY CHINA NAGADU—Dereypayr 
— PETITIONER 
versus 
POTU KONCHI VENKATASUBBAYA-— 


PLAINTIFF— RESPONDENT, 

Madras Estates Land Act (£ of 1908), s.3 el. 2, 
(d)— Estate—Jurisliction of Civil Court= Presum ption 
as regards inam —Burden of proof. 

Theonus of proving that an inam village comes within 
the definition of clause 2 (d) of section 3 of the Madras 
Estates Land Act and that the jurisdiction of the Civil 
Court is ousted is on the defendant. 

Whatever may be saidas to there being a pre- 
sumption that the inam is only a grant of Land 
Revenue, there can be no presumption that an inam 
was granted to a person not owning the Kudivaram. 


Petition, under section 25 of Act IX of 
1°87, praying. the Iligh Court to revise 
the decree of the Court of the District 
Munsif of Ellore, in Small Canse Suit 
No. 670 of 1908, dated the 23rd day of 
November 1908. 


Facts.—tThe plaintiff is 
an tnam village which has been enfran- 
chised as a personal imam by the Inam 
Commissioner. The defendant is a tenant 
cultivating land in it and has executed 
and registered a muchilika. One of the 
issues framed was whether the Civil Court 
has jurisdiction to try the suit. It wag 
contended that the suit for rent should be 
brought in the Revenue Court as the 
inam village comes within the definition 
of an estate under section 3, clause 2 (d), 





a sharer in 
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of the Estates Land Act. The District 
Munsif held that the onus of proving this 
issae was on the defendant who set it up 
in bar of the jurisdiction of the Civil Court 
and found that the defendant had failed 
to discharge the onus. The defendant 
oppealed. 

Mr. P. Narayanamurthi, for the Peti- 
tioner. 

Mr. V. Ramesam, for the Respondent. 

Judgment.—tThe onus is on the de- 
fendant to show that the village comes 
within the definition in clause 2 (1) of 
section 3 of the Madras states Land Act. 

Whatever may be said as to there being a 
presumption that the inam is only a grant of 
the land revenue, we think there can be no 
presumption that an nam was granted to a 
person not owning the Kudivarain. 

The petition is dismissed with costs. 

Fetiticn dismissed, 


(s.c. 1 M. W. N. 640.) 
MADRAS HIGH COURT. 

SEGOND Civit APPRAL No. 1243 or 1909. 
September 20, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
KRISHNIER—Derenpant—APPELLANT 
Versus 
SARVOTHAMA ROYAR AND otgers— 
PLAIntiFFsS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, R. #8 
—Powers of Appellate Court. 

The High Court in second appeal and the District 
Jedge on appeal can pass a decree against a defendant 
even though the plaintiff has not filed any appeal or 
cross-objections against tho decree dismissing the 
suit against him. 

Second appeal against the decree of 
the District Court of Tanjore, in Appeal 
Suit No. 815 of 1908, presented againss 
the decree of the Court of the District 
Munsif of Valangiman, in Original Suit 
No. 108 of 1908. 

Facts.—-This is a suit for Rs. 154-8-0 
being the amount of mesne profits for the 
years 1905, 1906 and 1907 in respect of 
certain lands described in the plaint. 
Plaintiff’s case is that he obtained symboli- 
cal delivery of one-half of certain pro- 
perties, the other half of which belonged 
to lst defendant; and in a subsequent divi- 
sion between him and lst defendant on 
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30th January 1904, the suit lands were 
allotted to that half. The Ist defendant 
was, however, in possession of the: entire 
land in the three years in suit, and was 
in enjoyment ofthe profits through 2nd 
defendant, his purakudi tenant. First de- 
fendant pleads that he received from the 
tenant only his half share of the rent and 
has subsequently mortgaged his share to 
strangers. He says that 3rd defendant isin 
possession of plaintifi’s share and should give 
plaintiff profits, 

The District Munsif found that the plaint 
properties fell to the share of plaintiff by 
a partition-deed, dated the 30th September 
1904 and that the lst defendant was in 
possession of the lands for the years, 19C5, 
1906 and 1907 throngh 2nd defendant and 
gave a decree for plaintiff against 1st 
defendant dismissing the suit as against 
the other people. The first defendant ap- 
pealed to the District Court. The Dis- 
trict Judge found that the grant of the pro- 
fits for 1905 was barred, but otherwise 
confirmed the lower Court’s decree. The 
first defendant appealed to the High Court 
on the ground that there was no evi- 
dence to support the lower Court’s find- 
ing of lst defendant’s possession through 
2nd defendant. 


Mr. S. Muthia Mudaliar, for the Appel- 
lant. 

Mr. O. Balarama Row, for the Respon- 
dents. 


Judgment.—tThe learned pleader for 
the appellant, (lst defendant), contends 
that there is no evidence to show that the 
Ist defendant was in possession of the land 
after partition or that the 2nd defendant 
paid rent to the Ist defendant for 1906 
and 1907. This contention seems to be 
well-founded and the learned pleader for 
the plaintiff has not been able to draw 
our attention to any evidence in support of 
the Judge’s finding. We may also men- 
tion that the notice (Exhibit I.) given by 
the plaintiff to the lst defendant on the 
25th December 1906 expressly states that 
from 1906 onwards he would himself col- 
lect the rent from the 2nd defendant, his 
tenant. This appeal must, therefore, be 
allowed and the decree against the first de- 
fendant set aside with costs in this and 
the Courts below. 
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But the 2ad defendant is clearly liable for 
the rent for 1906 and 1907 and his payment 
to the 3rd defendant even if true cannot 
absolve him from such liability. 

It is true there was no appeal or cross-objec- 
tions to the District Judge against the Dis- 
trict Munsif’s judgment dismissing the suit 
against the 2nd defendant. 

The District Judge had power under 
Order ALI, Rule 38, of the new Civil Pro- 
cedure Code, which was in force at the date of 
the disposal of the appeal to him to pass 
a decree against the 2nd defendant; we also 
have the same power and we think thisis 
clearly a case in which there should be a decree 
against the 2nd defendant. It is unfortunate 
that the 2nd defendant does not appear 
before us but we think his liability can hardly 
be disputed. There will, therefore, be a decree 
for the plaintiff for Rs. 66-8-0 against the 2nd 
defendant but without costs. 

Appeal allowed : Decree modified, 





J 
(s, c. 1 M. W. N. 642.) 
MADRAS HIGH COURT. 
Second CIVIL Appeat No. 871 or 1908. 
: March 3, 1910. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
THOTUVAYIL KURUNGOTT 

THATATHIL THRIKKAYIKKAL 

KUNHI RAMAN alias KUNHAN NAIR 
KARNAVAN ano Mayacus or THE PUTIA- 

VAKASAM TAVAZHI TARWAD— 

PLAINTIFF— APPELLANT 
. VETSUS 

THODUWAYIL NELLIYOT POYYA- 

PRATH KURUNGOTT THATATHIL 
THIRUKAYIKIL KUNHI PARWATHI 
KATHILGAMMA AND oraers—Derenpants— 

RESPONDENTS. 
Malabar Law—Putravakasam  property—Karna- 


vanship—isanagement of properties—Senior male or 
senior female. : 

Tavazhi properties are generally held by the 
Tavazhi with the incidents of Tarwad management 
and it is the rule in Malabar that the senior male 
manages the Tarwad properties though the earlier 
and original rule was management by the senior 
female., -The older rule survives in South Canara and 
among the descendants of Royal families in Malabar. 

The inquiry us to custom in Malabar is generally 
nn inquiry as to what is the law and not as to what 
isthe usage. Much less evidence than in cases in 


~ which the usage is opposed to the well-established law 


Of the country ought to be sufficient, 
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Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 131 of 1907, presented against the 
decree of the Court of the District Munsif 
of Nadapuram, in Original Suit No. 716 of 


| 1904. 


Mr. J. L. Rosario, for the Appellant. 

Mr. T. R. Ramachandra Iyer, for the Ist 
Respondent. . 

Judgment.— The plaintiff and %nd 
defendant are members of a Tavazhi of the 
Kurungot Tarwad. The plaintiff sues to 
redeem a Kanom of certain properties which 
belong to tke Yavazht along with other 
properties. They were acquired in puérava- 
kasam right. The question is who is the 
Karnavan of the Tavazhi? It has been held 
that Tarazhi properties should be held by the 
Tavazht with the incidents of Tarwad manage- 
ment. It is the rale in Malabar that 
the senior male manages the Tarwad pro- 
perties. But the earlier and original rule 
‘was management by the senior female though 
the practical inconvenience of such manage- 
ment has led in modern time to management 
by the senior male. But the older rule 
survives in South Canara and among the 
descendants of Royal families in Malabar. 
In this case the custom is set up of manage- 
ment of the Tavazhi properties by the 
senior female. The enquiry as to custom 
in Malabar is generally an enquiry as to 
what is the law and not as to what is the 
usage at variance with law. Having regard 
to the prevalence of the custom of man- 
agement by the senior female we should be 
satisfied with much less evidence of the 
usage than in cases in which the usage is 
opposea to the well-established law of the 
country which only admits of rare exceptions. 
Going to the evidence we start with the 
concurrent finding of both the lower Couris. 
The oral evidence relied on by the Courts 
below,.is fairly satisfactory and it is support- 
ed by the judgment Exhibit XXXIX and 
the Karar Exhibit S. The plaintiff's own 
statement and conduct are clearly in favour 
of the custom alleged. We are not prepared 
to disturb the finding arrived at below. The 
plaintiff contends that even as an anandravan 
he is entitled to redeem. This was not the 
case set up below. He elected to state his 
case on the footing that he was the Karnavan. 
The question mayarise whether as anandravan 
he can ask-for redemption when it is alleged 
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SUBRAMANIA AIYER V. SRINIVASA AIYER, 
that there is an agreementto renew. We 
are not prepared to allow the plaintiff to 
change the basis of his claim. We dismiss 


the second appeal with costs. 
i Appeal dismissed. 





(s. c. 1 M. W. N. 648.) 
MADRAS HIGH COURT. 
Civit Revision Perron No. 201 or 1909. 
October 26, 1910 
Present: —Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 


SUBRAMANIA ALIY ER—PRTITIONER 


versus 
SRINIVASA AIYER AND OTHERS— 
RESPONDENTS. 


Civil Procedure Code (Act XIV of 1882), ss. 318 and 
622—Auction-purchaser—Obstruction of counter- 
petitioners— Claiming under judgment-debtor—Removal 


- — Jurisdiction. 

Where the counter-petitioners, obstructing delivery 
of property to the auction-purchaser, derived their, 
title from tho judgment-debtor subsequently to tho 
attachment, under which the auction sale was held, 
the Court is bound to order delivery to the auction- 


purchaser. 

Civil Revision Petition under section 622, 
Civil Procedure Code, 1882, (section 115 of 
new Code) against the order of the District 

. Munsif of Valangiman, in (E. P. No. 664 of 
1908), in S. ©. S. No. 3172 of 1900. 

Facts.—One S obtained a Small Cause 
decree in Small Cause Suit No. 3172 of 
1900 and attached the interest of the defen- 
dants in that suit in certain properties on 
the 25th of October 1902. The sale in 
pursuance of the attachment was held on the 
6th of August 1908 and the petitioner a 
stranger purchased the same in auction. A 
certificate of sale was issued to him on the 
Sth ot September 1908. The auction-pur- 
chaser applied to be put in possession on the 
20th of November 1908 and the counter- 
petitioners obstructed saying that they held 
of the defendants by a sub-usufructuary deed 
of the 27th of April 1904 and of the 12th of 
July 19035. The petitioner then applied 
under section - 318 of the Civil Procedure 
Code for being put in possession of the lands 
bought by him after removal of the obstruc- 
tion by the counter-petilioners. The District 
Munsif passed the following judgment. “The 
petitioner admits the counter-petitioners 
are in possession of the property and he now 
finds they hold the possession as mortgagee 
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under the judgment- debtors. He asserts the 

mortgage is invalid. It is not necessary to 
consider whether the mortgage is valid or 
not. As it is admitted, the counter-petitioners 
are in possession under a mortgage taken 
long prior to the petitioner’s purchase, the 
petitioner cannot be given possession. The, 
petition is rejected with costs.” The petitioner 
then applied for revision tc the High Court 
on the ground that the District Munsif failed 
to exercise the jurisdiction vested in him 
under section 318, Civil Procedure Code of 
1882, and that the criterion under section 
318 was not the date of purchase, but the 
date of attachment which was prior to the 
date of the sub-usufructuary mortgage 
under which the counter-petitioners claimed. 

Mr. T. V. Seshagiri Iyer, for the Respond- 
ents. 

- Mr. N. R. K. Tatashariar, for the Peti- 
tioner. 

Judgment.—Under section 318, 
Civil Procedure Code, the District Munsif 
was bound, in the admitted circumstances 
of the case, to order delivery. The decree is 
set aside and the petition is allowed with 
costs. 


Petition allowed. 


(s. c. 13 O. C. 282.) 
OUDH JUDICIAL COMMISSIONER'S 
; COURT. . 
Civiz Aprircation No. 10 or 1910. 
May 13, 1910. 
Present:—Mr. Evans, A. J. C., and 
Mr. Piggott, A. J. ©, 
IKBAL HUSAIN—DEcrR&E-HOLDER-— 
APPLICANT 
; CETEUS . 
JAFAR ALI KHAN—JUDGMENT-DEBTOR— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s.'73—Rateable 
distribution, application for—Notice to rival decree- 
holders, necessity of. 4 

An application for rateable distribution should be 
dealt with after notice to the rival decree-holder, 
whose interests may be soriously affected thereby. 

Appeal against the order of the Sub- 
Judge, Lucknow, dated 10th September, 
1909. 

Mr. Sami-ul-lah Beg, for the Applicant. 

Mr, Zahur Ahmed, for the Opposite Party. 
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Judgment.—this is an application 
in revision against an order of the learned 
Subordinate Judge of Lacknow, dated Sep- 
tember 10th, 1909, rejecting an application 
under section 78 of the Code of Civil Pro- 
cedure made under the following circum- 
stances. Nawab Jafar Ali Khan had caus- 
ed certain immovable property to be at- 
tached in execution of a decree’ held by 
him against Fatima Begam and others. 
Sadiq Ali Khan and Kasim Ali Khan had 
also. taken out execution of a decree, held 
by' them against Fatima Begam only, and 
it would seem that they had also obtained 
an order of attachmert against the same 
property, or -part of it. On June 14th, 
1909, they applied to the Court under sec- 
tion 73 of tie Code of Civil Procedure, 
(Act V of 1908), askiug that their decree 
‘might be satisfied by rateable distribution 
of any assets, which might be realized by 
sale in execution of Nawab Jafar Ali 
Khan's decree. The Court passed an ex 
parte order, dated June 24th, 1909, the 
effect of which is that the execution pro- 
ceedings instituted by Sadiq Ali Khan and 
Kasim Ali Khan shall be amalgamated with 
the proceedings, which were going on under 
Nawab Jafar Ali Khan’s application, with 
a view to an eventual rateable distribution 
of the realized assets. On July 22nd, 
1909, the Court re-consideréd the matter 
and ordered a separate sale-statement to 
be prepared in connection with the appli- 
cation of Sadiq Ali Khan and Kasim Ali 
Khan. On August 20th, 1909, a portion 
only of the property attached under Jafar 
Ali Khan’s decree was put up for sale and 
sold for a larger sum than was sufficient 
to satisfy that gentleman’s decree. On Sep- 
. tember Sth, 1909, Sadiq Ali Khan and Kasim 
Ali Khan applied for rateable distribution of 
the money thus realized; and two days later 
their application was rejected by the order 
now under consideration. This order runs as 
follows — “This application cannot be enter- 
tained. There is other property besides which 


requires sale, This sale too has not yet been 
confirmed.” 


The matter has been brought before 
this Court in revision by Syed Iqbal 
Husain, who is Assignee of the decree-of Sadiq 

“Ali Khan and Kasim Ali Khan; his applica- 
tion has been opposed on behalf of Nawab 
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Jafar Ali Khan, and wa have heard counsol 
on both sides. 

The proceedings of fhe lewnel Sabordi- 
nate Judge are not satisfactory. The 
order of June I4th, 1909, should not have 
been passed without notice to the rival 
decree-holder. With regard to the order 
of July 22nd, 1909, the parties before ng 
were not able to refer us to anything in 
the rules under section 70 of the Code of 
Civil Procedure, which rendered it incam- 
bent on the Court to prepare a separate sale 
statement on the application of Sadiq Ali 
Khan and Kasim Ali Khan. We are not 
able, however, on the materials before us to 
say with certainty that there may not have 
been something in the circumstances of the 
ease which justified the view taken by tho 
learned Subordinate Jadge that it was not 
possible for him simply to continue the exe- 
cution proceedings on the lines indicat- 
ed by his order ‘of June 24th 1909. It is 
clear that -rules framed by the Local Gov- 
vernment, under section 70 of the Civil Pro- 
“cedure Code, cannot have the effect of 
nullifying the provisions of section 73 of 
the same Code; but it is conceivable that 
difficulties may arise in particular cases. 

“The Local Government might have just 
“ cause for complaint if sanction were obtain- 
ed to the sale of certain immovable pro- 
perty upona statement of the facts which 
represented the value of the ‘property as 
much in excess of the amount of the decree, 
and it were afterwards found that, in con- 
seqnenceof an application under section 73 
of the Civil Procedure Code by another 
decree-holder, the sale of the entire property 
in question had failed to satisfy the decree 
in connection with which sanction had been 
given. It would appear that some such con- 
siderations as this must have influenced the 
learned Subordinate Judge, both in passing 
his order of July 22nd, 1909, and in summari- 
ly rejecting the subsequent application of 
Sadiq Ali Khan and Kasim Ali Khan by 
means of the order now under considera- 
tion. We find it impossible, however, to 
maintain this order as itstands. The lower 
Court seems tə have got into difficulties to 
start with by passing its order of June 
24th, 1909, ex parte ; applications for rate- 
able distribution should be dealt with after 
notice tothe rival decree-holder, whose in- 
terests may be very seriously affected there- 
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by. The difficulty about the Local Govern- 
ment’s sanction to thesale might have been 
met by intimating to the Collector the fact of 
the application of Jane 14th, 1909, and such 
orders asthe Court might have seen fit, 
after proper inquiry, to pass upon the same. 
The difficalty now is that the application of 
September Sth, 1909, appears on the face 
of it a proper application under section 73 of 


the Civil Procedure Code, apart altogether - 


from any question as to the effect of the 
orders of June z4th, 1909 and July 22nd, 
1909, and that the reasons given by, the 
learned Subordinate Judge for summarily 
rejecting the same are of no weight. If he 
means to say that he has no assets in his 
hands available for distribution until the sale 
has been confirmed, that is a difficulty, which 
could and should have been met by ' simply 
directing the application of September Sth, 
1909, to come up for orders after the sale 
had been confirmed. The statement that 
other property remains to be sold is quite 
beside the point.’ So far as Nawab Jafar Ali 
Khan’s decree is concerned, it would not 
appear that any further sale was proposed 
to be held in execution of the same; and the 
fact that Sadiq Ali Khan and Kasim Ali 
Khan had other property of their judgment- 
debtor’s under attachment in execution of 
their decree cannot in itself deprive them of 
their rights to rateable distribution. 

` It was contended on behalf of Nawab Jafar 
Ali Khan that he was prepared, upon being 
allowed a fair opportunity of doing so, to 
show cause against the granting of the appli- 
cation. We have heard some arguments on 
this point, and find that there are questions 
involved with which we cannot deal on the 
materials before us. The order complained 
of must, in our opinion, be set aside; the 
learned Subordinate Judge has simply re- 
fused, for quite inadequate reasons, to exer- 
cise the jurisdiction vested in him by law in 
respect of the application of September 8th, 
1909. We set aside, the order of September 
10th, 1909, and direct the lower Court to 
take up this application de novo, and to 
dispose of it according to law, after due notice 
to the other parties concerned. 


Order set aside. 
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(s. c. 13 O. ©. 286.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Cıvıl APPEAL No. 63 or 1910. 
July 18, 1910. 

Present: —Mr. Liadsay, O. A. J. C. 
SAKHAWAT ALI—Puawtire 
APPLICANT 
versus 
Thakur BALDEO SAHAI—Darenpaxt— 

OPPOSITR Party. ; | 

Limitation Act (IX of 1908), Sch. I, art. 120—Suit 
to recover money deposited as security for payment of 
kj AN money was deposited with a lessor ag 
security to ensure payment of rent payable under a 
contract of lease: Held, that article 120, Schednle-I of 
the Limitation Act, applied to a suit for recovery of 
such deposit. 

Upendra Lal Mukhopathya v. Collector of Rajshahye, 
12 C. 1138, referred to. - 

Appeal against the decree of the Subordi- 
nate Judge as Judge, Court of Small Causes, 
dated Ist April, 1910. 

Mr. J. P. 0. Bhattacharji, for the Appli- , 
cant. ; 

Babu shri Prasad, for the Opposite Party. 

Judgment.—This application for re- 
vision was filed as being one under section 115 
of the Code of Civil Procedure, It is, 
however, in reality an application under 
section 25, Act IX of 1887, for revision of 
the order passed by the Judge ofa Small 
Cause Court, dismissing the suit of the 
plaintiff-applicant on the ground that it was 
barred by limitation. 

The plaintiff took from the defendant a 
lease of a village for a period of five years, 
which determined in August 1904. While 


_the lease was running, the plaintiff paid to 


the defendant two sums, viz., one of Rs. 140 
on the 26th May, 1900, and one of Rs. 50 
on the 8th October, 1902. In the receipts 
granted by the defendant, both these pay- 
ments are described as having been made by 
way of security (bataur zamanat) and accord- . - 
ing tothe plaintiff’s story the agreement 
was that these sums were to be treated as 
security for the payment of the rent. The 


-defendant’s case was that -the sums were 


merely advance payments of rent and had 
been duly applied in satisfaction of instal- 
ments of rent due from the plaintiff. No 
written contract was produced, and there is 
no finding of the Court below as to which 
version of the matter is to be accepted as 
correct. The Court has merely found_ that, 
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assuming the plaintiff’s version to be correct, 
the suit was time-barred. 

The plaintiff relied on section 10 of the 
Limitation Act, which was held, and I think 
rightly, not to apply. The case is not one of 
trust at all, and it cannot be said that the 
money ever vested in the defendant. It was 
held that the case might fall under article 62 
of the first Schedule to the Limitation Act: 
but the Judge thought this doubtful and 
applied article 115. 

It is here contended that if section 10 of 
the Act does not govern the case, it ought to 
be held to fall within article 120, and after 
careful consideration I am of opinion that 
this contention should prevail. 

Article 62 cannot, I think, apply. In cases 
falling within that article, limitation begins 
to run from the date of receipt of the money; 
but here according to the plaintiff's story 
the defendant was not liable to return the 
money till the month of August, 1904, when 
the lease expired, č.e., till more than four 
years after the date of the first payment, and 
till nearly two years after the date of pay- 
ment of the second. 

Nor can I see how the snit can be deemed 
to fall within article 115, for it is certainly 
not a suit for compensation for breach of con- 
tract. 

I think the case is one under article 120, 
and I am supported in this view by the rul- 
ing reported in Upendra Lal Mukhopadhya v. 
Collector of Rajshahye (1). There the suit 
was for recovery of a deposit made to secure 
the due discharge of the plaintiff’s duties as 
manager of an estate under the Court of 


‘Wards, and it was held that the period of 


limitation could not be less than 6 years from 
the date of the accrual of the right to sue 
(article 120). 

In principle, there is no difference between 
the case where security is deposited to ensure 
the discharge of the duties of an office and 
a case like the present where the object 
of giving security was to ensure the payment 
of the rent payable under a contract of lease, 

I hold that article 120 applies and that the 
lower Court was wrong in dismissing the 
suit as barred by ‘limitation. I set aside the 
decree and direct the Court below to take 
up the case and dispose of it on the merits 
according to law. 

Decree set aside. 


| (1) 12.6, 118, 
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ís. c. 13 0. C. 289.) P 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 
CRIMINATL Apetication No. 100 or 1910, 
August 18, 1910. 

Present:—Mr. Lindsay, O. A. J. C. 
GADA HUSAIN—Accosep—A penicant 
versus 
JANKI—COMPLAINANT— O PPOSITE Party. 

Criminal Procedure Code (Act V of 1898), ss. 203, 
439—Revision of order passed under the section—Notice 
to opposite party not necessary, 

Revision of an order passed under section 203, 
Criminal Procedure Code, can be made without notice 
to the person complained against. 

Haridas Sanyal v. Saritulla, 15 ©. 608 at p. 624, 
followed. 


Appeal against the order of the District 
Magistrate, Bara Banki, dated Sth June, 1910, 
reversing the order of the Deputy Magistrate, 
Bara Banki, dated 2nd May, 1910. 

Mr. R. F. Bahadurji, for the Applicant. 

Pandit Jagat Narain, and Mr. 8. N. Sinha, 
for the Opposite Party. 

The Government Pleader, for the Crown. 

Judgment,.—this is an application 
for revision of an order passed by the District 
Magistrate of Barabanki, under sections 435 
and 437, Criminal Procedure Code, setting 
aside an order of a Magistrate dismissing a 

. complaint under section 203, Criminal Proce- 
dure Code. The complaint was lodged by one 
Janki against a Sub-Inspector of Police, Gada 
Husain. The Magistrate took the statements 
of the complainant and of nine witnesses pro- 
duced by him and then dismissed the com- 
plaint on the ground that there were con- 
tradictions in the statements of the witnesses. 
Tn revision the District Magistrate held that 
there were no contradictions and that the 
Magistrate had not carefully considered the 
evidence. He ordered a fresh trial. 

The first point taken here is that the order 
of the District.Magistrate is bad, as no notice 
was served on the other party, Gada Husain. 
It is pointed out by the learned counsel who 
appears for Janki, that no notice was necessary 
and reference is made to the ruling reported 
in Haridas Sanyal v. Saritulla (1), I agree with 
the view of the law taken in that case and 
hold that revision of an order passed under 
section 203, Criminal Procedure Code, can be 
made without notice to the person com- 
plained against. 

The other point urged is that the order of 


the District Magistrate is wrong on the 
(1) 15 C, 608 at p. 624, 
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merits. Iam not satisfied that this is so. 
On the contrary it would appear that the 
reasons given by the Deputy Magistrate in 
support of his order dismissing the complaint 
were not good reasons and that some of the 
statements made in his order were incorrect. 
For example he stated erroneously that all 
the prosecution witnesses put forward by 
Janki were fellow-castemen of Janki, who is 
a Kalwar. That is not so. 

I consider the order of the District Magis- 
trate was a proper one and I see no reason 
to interfere with it. This application is re- 
jected. 

Application rejected. 


(s. e. 180. C. 291.) 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 
First Cryin Appear No. 56 or 1910. 
July 29, 1910. 
Present :—Mr. Evans, J. C., and 
Mr. Lindsay, A. J. C. 
MOHAN LAL—DECREE-AOLDER—ÅFPLICANT 
VETSUS 

HUMAYUN JAH—DECREE-HOLDER.—— 
OprositE PARTY, 

Civil Procedure Code (Act V of 1908), ss. 63 and 
43—Civril Procedure Code (Act XIV of 188924, ss. 285 
and 295—Rateable distribution among decree-holders-— 
Transfer of decrees to the Court where realization takes 
place—Application for execution to the Court realizing 
money, necessity of. 

The object of section 738, Civil Procedure Code, 
is two-fold, firstly, to prevent unnecessary multi- 
plicity of execution proceedings and to obviate 
the necessity of each and every decree-holder se- 
parately attaching and separately selling the pro- 
perty, and, secondly, to secure an equitable adminis- 
tration of the property by puttingall the decree-holders 
upon the same footing and making the property rate- 
ably divisible among them. 

Section 295 of Act XIV of 1882, (corresponding 
to section 73 of the present Code), did not require 
the transfer of a decree to the Court where the 
process of realization takes place as a condition 
precedent to an application under section 285, 
(section 63 of the new Code) and, therefore, a fortiori 
it is not necessary for the decree-holder seek- 
ing rateable distribution to apply for exeention 
of his decree to the Court where the realization 
takes place. 

Appeal against the order of the Deputy 
Commissioner, Lucknow, dated 14th Septem- 


ber 1909. 

Mr. Shahid Husarn, for the Applicant. 

Mr. Mohammad Nasim, for the Opposite 
Party. 

Judgment,—tThis is an application 
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for revision of an order passed by the Daputy 
Commissioner of Lucknow, in execution pro- 
ceedings under the following cireumstancas. 
The applicant Mohan Lal had obtained a 
decree from the Court of the Subordinate 
Judge of Lucknow against Babu Fateh Chand 
and others and in execution of the same had 
applied for and obtained attachment of the 
immovable property of the judgment-debtors 
as a preliminary to sale. The sale statement 
was drawn up and submitted to the Local 
Government in order that sanction to the 
sale might be accorded. Meantime the pro- 
perty in question was sold in execution of a 
decree obtained in a Rent Court by Mirza 
Humayun Jah and others and the sale pro- 
ceeds were held by the Court of the Deputy 
Commissioner of Lucknow. 

Mohan Jual presented an application to the 
Deputy Commissioner ander sections 63/73 of 
the Civil Procedure Code, representing the 
facts and asking that he might be allowed 
to share in the assets realized by the sale 
of his judgment-debtors’ immovable property. 
This application was rejected by the Deputy 
Commissioner on the ground that Mohan Lal 
had not, before receipt of the assets, made 
any application in his Court for execution of 

he decree. 


The case for the applicant here is that 
this order is wrong and that he was en- 
titled to share in the distribution of the 
assets held by the Court of the Deputy Com- 
missioner. i 

We are of opinion that the order of Deputy 
Commissioner is wrong and should be set 
aside. 


The object of section 73 is, as has been 
ruled in various cases, twofold. The inten- 
tion is firstly to prevent unnecessary multi- 
plicity of execution proceedings, aud to ob- 
viate.in a case where there are many decree- 
holders, each competent to execute his decree 
by attachment and sale of a particular pro- 
perty, the necessity of each and every one 
separately attaching and separately selling 
that property. The other object is to secure 
an equitable administration of the property by 
placing all the decree-holders upon the same 
footing and making the property rateably 
divisible among them instead of allowing 
one to exclude all the others merely beacause 
he happened to be the first who had attached 
and sold the property. 
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If the interpretation put upon section 73, 
read with section 63, of. the Code of Civil 
Procedure by the Deputy Commissioner be 
accepted the intention of the section is 
defeated, for Mohan Lal being the holder of 
a decree of a Civil Court could not apply 
for execution to the Court of the Deputy 
Commissioner. We do not think that Mohan 
Lal’s right to obtain satisfaction cf his decree 
should be defeated or impaired by reason 
of his failure to do something which the law 
did not permit him to do. Itis true that 
under a recent ruling of this Court [Lala 
Indar Prasad v. Babw Fateh Chand (1)] 
Mohan Lal might have applied to the Sub- 
rdinate Judge for transfer of his decree to 
_ ke Court of the Deputy Commissioner.- In 
- that case this Court declined to follow the 
ruling in Raghubar Dayal v. Banke Lal 

(2) and held in accordance with a ruling 
of their Lordships of the Privy Council, 
reported in Nilmoni -> Singh Deo v. 
Taranath Mukerjee (8) that ‘there is 
nothing in the law to prevent the transfer 
for execution of a decree from a Civil Court 
toa Reut Court or vice versa. It may be 
said, therefore, that Mohan Lal ought to 
have applied to the Subordinate Judge for 
transfer of his decree to the Court of the 
. Deputy Commissioner and having obtained 
the transfer he ought then to have applied 
tothe Deputy Commissioner for execution. 
Tt has, however, “been ruled by the Calcutta 
High Court, in acase under the Civil Pro- 
cedure Code of 1882, that section 295 of that 
Code (corresponding to section 73 of the 
present Code) did not require the transfer of 
a decree to the Court where the process of 
realization takes place as a condition prece- 
dent to an application under section 235 
| (section 63 of the new Code). In that case 
there had been two attachments oné in the 
Court of a Subordinate Judge and the other 
in-the Court of a Munsif and the -process of 
realization took place in the former Court 
under section 285. . The person’ whose decree 
was executed in the inferior Court applied 
for rateable distribution without getting his 
decree transferred and it was held that he 
was entitled to get such distribution withont 
such transfer. 


(1) 13 0. C. 119; 6 Ind. Cas. 994. 
(2) 22 A. 182. 
(8) 9 0. 295; 12 C. L. R, 861; 9 I A174. 
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Here the property was frst attached in the 
Court ‘of the Deputy Commissioner and 
under section 63 (1) of the Code, it was that 
Court which was bound to determine all 
claims to the property after realization. It 
was not necessary for Mohan Lal to first 
have his decree transferred for execution 
to the Court of the Deputy Commissioner: a 
fortiori it was not necessary that he should 
have applied to the Deputy Commissioner 
for execution of his decree. 

We accept this application, set aside the 
order of the Deputy Commissioner and- 
direct that the application of Mohan Lal for 
rateable distribution be re-admitted and 
disposed of according to law. 

The applicant, to get his costs in this Court. 

6 Application accepted. 


: (s. o. 13 0. C. 295.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. . 

CRIMINAL APPEAL No. 256 or 1910. 
August 9, 1910. 
Present:—-Mr. Lindsay, O. A. J. ©. 
SHUBRATI—PRISONER— APPELLANT 

© Versus 
EMPEROR— RESPONDENT. 


Jury, powers of —Verdict with respect to an offence of 


_ which the accused was not charged, validity of —High 


Court, interference by, with the verdict of a jury. 

Whero an accused, who was tried with the aid of 
a jury, was charged of an offence of rape and the 
yerdict of the jury was to the effect that the chargo 
of rape was not proved, but that the prisoner was 
guilty of an attempt to commit rape which verdict 
was accepted by the Sessions Judge: Held, that it 
was competent to the jury to return a verdict of 
guilty with respect to an offence of which tho ac- 
cused was not fermally charged. 

Held, further, that a High Court will not interfero 
with the verdict of a jury unless itis shown to bo 
clearly and manifestly wrong. 

Empress v. Hardi Mirdha aud Umed Sardar, 3 O. 
189; Government of Bengal v. Mahaddi, 5 C. 871; Queen- 
Empress v. Devji Govindji, 20 B. 215, referred to. 

Appeal against the order of the Sessions 
Judge, Lucknow, datéd 22nd June, 1910. 

Mr. Muhammad Arabi, for the Appellant. 


The Governnunt Pleader, for the Grown. 


Judgment.—the appellant, Shubrati, 
was tried in. the Court of the Sessions 
Judge of Lucknow on a charge of rape 
(section 376, Indian Penal Code.) The 
trial was held with the aid of a jury; and 
the verdict of the jury was to the effect 
that tho chargo of rape was not proved, 
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but that the prisoner was guilty of an at- 
tempt to rape. The learned Sessions Judge 
accepted the verdict and sentenced the ap- 
pellant to three months’ rigorous imprison- 
ment with twenty stripes. 

The point of law involved in this appeal 
is whether it was competent to the jury to 
return a verdict of guilty with respect to 
an offence, of which the accused was not 
formally charged. The appellant’s learned 
counsel contends that the only matter left 
for the jury was whether or not accused was 
guilty of rape. He argues that it was not 
open to them to return a verdict of an at- 
tempt to rape. This contention cannot pre- 
vail. In my opinion section 238 of the Code 
of Criminal Procedure is au authority for the 
proposition that aman charged with rape 
may be convicted of an attempt, although 
no charge of attempt is framed against him. 
In this connection the-learned Government 
Pleader, who appears for the Crown, has 
called attention to the cases of Empress v. 
Hardi Miriha and Umed Sardar (1); and the 
Government of Bengal v. Mahaddi (2). I 
would also refer to another case, which was 
not cited at the Bar, namely, Queen- mpress 
v. Devji Govindji (8). Were the point in 
dispute is clearly dealt with; and it was 
held that, where the charge was one of 
murder, it was opeu to the jury on the facts 
as found, to come to a verdict that the ac- 
cused was guilty of the minor offence of 
culpable homicide. It was also ruled in the 
same case that a High Court will not in- 
terfere with the verdict of a jury, unless, 
it is shown to be clearly and manifestly 
wrong. In the présent case, after an ex- 
amination of the evidence, I am satisfied 
that there were before the jury sufficient 
materials for them to come to the conclusion 
that the accused was guilty of an attempt to 
rape. | 

The appeal is dismissed. 

Appeal dismissed. 


(1) 3 C. 189. 
(2) 5 C. 871. 
(8) 20 B. 215 
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(s. c. 18 O, C. 297.) 

OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civiu Arrear No. 108 or 1910, 
August 30, 1910. 
Present:—Mr. Lindsay, A. J. C. 

CHAUHARJA BAKHSH— DEFENDANT 

— Å PPELLANT 

z versus 
Musammat KANIZ FATIMA BIBI AND 
ANOTHER—PLAINTIFES—RESPONDENTS. 

Limitation Act (IX of 1998), Sch. I, art. 12—Sale in 
evecution—Void sale—Swit for setting aside an execution 
sale—Representative of judgment-debtor bound by 
evecution proceedings only to the ewtent of assets 
received, 

Where a sale in execution is null and void for 
want of jurisdiction in the Court ordering it or for 
other causes or where it does not affect a stranger's 
interest, article 12, Schedule I of the Limitation Act, 
does not apply to a suit to have such sale set aside 
or toa suit which has indirectly the effect of setting 
it aside. 

Where in an execution procecding on the death of 
the judgment-debtor, the name of K was substituted 
as his legal representative: Held, that K was bound 
by the procecdings held iu execution only to tho ex- 
tent of the assots received by her as heir of the do- 
ceased and not with respect to property acquired by 
K by purchase. 

Moti Lal v. Karrab-wl-din, 25 C. 179; 1 C.W.N. 689, 
followed. 

J. Ps. Select Case No. 215, Vishnu Keshav v. Ram 
Chandro Bhaskar, 11 B. 180; Kadar Hussain v. 
Hussain Shah, 20 M. 118, referred to. 

Appeal against the decree of the Additional 
Judge, Fyzabad, dated 5th January, 1910, 
reversing the decree of the Additional Munsif, 
Fyzabad, dated 24th April, 1909. 

Mr, Jiban Krisina Banerji, for the Appel- 
lant. - 

Mr. Wazir Hasan, for 
No. 1. 

Judgment.—The sole question for 
determination in this appeal is whether the 
suit, which was brought by the respondent 
No. 1, Musammat Kaniz Fatima Bibi, against 
the appellant, Chauharja Bakhsh, and the 
respondent No. 2, Sadik Ali, was or was not 
barred by limitation, as laid down in article 
12 of the first Schedule to the Indian Limit- _ 
ation Act. 

The facts of the case are as follows :— 
Musammat Kaniz Fatima Bibi is the widow 
of one Mazhar Ali Khan, who formerly was 
a co-sharer in a 12 annas Pukhtadari share, 
situated in Mauza Alipur Khajuri, Pargana 
Pachchumrath, Tahsil Bikapur, in the Fyz- 
abad District. In the year 1901, in execu- 
tion of a decree obtained by the Oudh Com. 


the Respondent 
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mercial Bank, Limited, Fyzabad, the share 
of Mazhar Ali Khan was sold and purchased 
by one Muhammad. Aiyub Khan. Some time 
after this, Mohammad Aiyub Khan conveyed 
to Musammat Kaniz Fatima the shareof her 
husband which he had bought in execution of 
the decree. 

It further appears that at the time of 
the settlement before last of the Fyzabad 
District one Ishri Goshain in a suit brought 
against Mazhar Ali Khan, obtained a decree 
against him for birt rights in respect of 39 
bighas 11 biswas, situated in MazharAli Khan’s 
share in this village. On appealit was held 
that Ishri Goshain was entitled to birt rights 
in respect of half of this area only, and the 
remainder was declared to be Mazhar Ali 
Khan’s khalsa land. In spite of the order 
passed on appeal the settlement papers con- 
tinued to show Ishri Goshain as having 
birt rights in 39 bighasand 11 biswas. At 
the recent settlement the mistake was dis- 
covered by the Settlement Officer who 
ordered the papers to be corrected accord- 
ingly, but even then it appears the cor- 
rection was not made in accordance withthe 
` orders; and Mazhar Ali Khan, together with 
- two other persons, was recorded as the birt 
holder ot 19 béghas odd. The appellant Chau- 
harja Bakhsh obtained a money decree against 
Mazhar Ali Khan, and, in execution of 
that decree, he had brought to sale what 
were described as the birt rights of Mazhar 
Ali Khan in 7 bighas 19 biswas 5 biswansis. 
By the time execution ofthe decree took place, 
Mazhar Ali Khan had died and his widow 
Musammat Kaniz Fatima was substituted 
as his legal representative. Sale took place 
in 1907 and was confirmed on the 26th of 
March of that year. The auction-purchaser 
was the respondent, Sadik Ali Khan. 

Musammat Kaniz Fatima brought this suit 
to obtain a declaration to the effect that she is 
the owner of the 7 beghas 19 biswas 5 biswanis, 
the birt rights in which were offered for 
sale in execution of the decree. Her case 
is that her deceased husband, Mazhar Ali 
Khan, was never possessed of any birt rights 
in these lands and that the whole of Mazhar 
Ali Khan’s right, title and interest in this 
property having been sold in execution of 
decree in 1901 there was no property of 
Mazhar Ali Khan left which could be sold 
in execution of the decree obtained by the 
defendant Chanharja Bakhsh. 
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The principal defence set up was that the 
suit was barred by limitation under article 
12 of the first Schedule to the Indian Limit- 
ation Act. The first Court dismissed the 
claim on this ground; but the lower ap- 
pellate Court has allowed the claim being 
ofopininn that article 12 does not apply to 
the case. i 

In appeal it is contended that the suit is 
in substance one to set aaide the sale in 
execution of a decree; and that, as there was 
in fact a sale, the plaintiff cannot succeed 
in getting declaration without getting an 
order setting the sale aside. 

The argument on the other side is that the 
sale was a nullity, as the property which 
was advertized to be sold had, in fact, no 
existence. There have been manyrulings 
laying down the cases in which this article 
does or does not apply. One of them on 
which the appellant relies isa judgment of 
this Court (Select Case No, 215, Jwala 
Prasad’s S. C.). In that case the two learned 
Judges differed as to the point now under 
consideration. However, the general effect 
of the numerous rulings, relating to the 
application of this article, appears to be 
that where a sale in execution is null and 
void for want of jurisdiction in the Court 
ordering it, or for other causes, or where 
it does not affect a stranger’s interest 
and bind him, or where there is no occa- 
sion or necessity to set the sale aside, 
article 12 does not apply to a suit to set the 
sale aside, or to a suit which has indirectly 
the effect of setting it aside. Iu this connec- 
tion I may refer to the decision of their 
Lordships of the Privy Council in the case 
of Moti Lal v. Karrab-ul-din (l). Iu that 
case there had been two successive sales 
of the same property, so that the purchaser, 
under the second sale, took nothing, as the 
entire interest of the judgment-debtor had 
been disposed of by the previous sale, At page 
186 of the report their Lordships say: “Then 
the learned Judge holds that the suit is 
barred by article 12 of the Limitation 
Act, because it is,or ought to be, one to set 
aside thesale of the 22nd of October, 1884. 
But the suit is founded on the fact that prior 
to that sale a valid sale of the same intarests 
had been made to Masih, and that Moti took 
nothing because nothing was left to pass to 


‘him, The ‘sale is not set aside, but is 


(1) 25 O, 179 ; 1 Q. W. N. 639. 
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found not to affect the rights of the plaintiff 
derived from Masih..............0....... Between 
setting aside a sale and holding that the 
plaintiff's 1ights are not affected by it, there 
is a wide difference.” 

The facts of this case are similar to this 
extent, namely, that, as the entire interest 
of Mazhar Ali Khan in the land in suit was 
sold in execution of decree in 1901, there 
was nothing left to be sold in execution of 
the decree obtained by Chauharja Bakhsh; 
and soin the present case there is no more 

necessity for setting aside the sale than 
` there was in the case which was ‘before 
their Lordships of the Privy Council. Great 
stress has been laid by the appellant's learned 
counsel on the point that in the execution 
proceedings Musammat Kaniz Fatima Bibi 
was representing her deceased husband“ 
Mazhar Ali Khan. It is argued that she is 
bound by the decree, and that being so 
bound, she cannot get the declaration asked 
for without having the sale set aside. It has 
been held that article 12 applies to.cases in 
which the plaintiff would be bound by the 
sale if he did not succeed in getting it 
set aside [Vishnu Keshav v. Ramchand- 
va Bhaskar (2) -and Kadar Hussain v. 
Hussain Saheb (3)]. It seems to me, however, 
that in the present case it cannot be said 
that Musammat Kaniz Fatima was the legal 
representative of her deceased husband so 
far as the property in snuit is concerned. 
This property has not come to Musammat 
Kaniz ‘Fatima as an heir of her deceased 
husband; on the other hand, it is found 
that she acquired that property by pur- 
chase in 1901 from the person who bought 
it at the auction sale held in execution of 
the decree obtained by the Ondh Com- 
mercial Bank against her husband Mazhar 
Ali Khan. While the widow may be bound 
to the extent of ‘the assets she has received 
as beir of her deceased husband, it cannot, I 
think, be maintained that she is bound with 
respect to the property which 
quired by purchase. 1 do not consider, 
therefore, that there is any force in the 
argument that Musammat Kaniz Fatima, 
being bound by the decree, was bound to 
get the sale set aside by a suit to which 
article 12, Schedule I, of the Limitation Act 
applies. I note that the second ground of 


(2) 11 B. 130. 
(8) 20 M, 115, 


she has ac- 
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. appeal has not been pressed. I think the 


order of the lower appellate Court is cor- 
rect and should be affirmed; and I dismiss this 
appeal with costs. 

Appeal dismissed. 


(s. €: 13 O. ©. 302.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin Arrear No. 65 or 1910, 
August 1, 1910. 
Present:—Mr. Lindsay, A. J. C. 
Shah INAYAT-UL-RAHMAN— 
PLAINTIPE 
versus i 
. AZIZ-UL-RAHMAN AND OTHERS— ` 
DEFENDANTS. 
Civil Procedure Code (Act V of 1908), 0. XLIV, R. 1 
—Pauper appeal—Application for leave to appeal as 


a pauper, matters to be considered in determina- 
lion of. 

Under Order XLIV, Rule 1, Civil Procedure Code, 
all that a Judge is bound to consider is what 
is contained in the application, copy of the judg- 
ment and the copy of the decree. Ho is not at liberty 
to refer to any other watter in determining whether 
the application for leave to appeal as a Pauper may or 
may not be granted. 


Sakubai v. Ganput Ramkrishna, 28° B. 451; 6 Bom, 
L. R. 442, referred to. 

Appeal against the order of the District 
Judge, Lucknow, dated 9th April 1910. 

Mr. Mahommad Munim Bakht, for the Ap- 
plicant. 


Judgment.--This is an application 
for revision ofan order passed by the learn- 
ed District Judge of Lucknow under Order 
XLIV, Rule 1 of the Code of Civil Procedure, 
The application before the learned Judge 
was for permission to appeal as a 
pauper and the learned District Judge, 
after considering the application, the copy 
ofthe judgment and the copy of the decree, 
came to the conclusion that there were no 
reasons for holding thatthe decree appealed 
against wasin any way contrary to law and 
usage. The only point raised here by the 
applicant is that the learned Judge re- 
fused to allow his attention to be drawn 
to the evidence recorded at the trial. It 
is contended that an opportunity ought to 
have been givento the applicant to have 
the evidence discussed before the Judge at 
the time of the disposal of his application for 
leave toappeal. This contention cannot, 
however, be maintained. The language of 
the law is perfectly clear; all that the ` 
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Judge is bound to consider is whatis con- 
tained in the application, copy of the 
judgment and the copy of the decree. 
He is not at liberty to refer to any other 
matter “in determinirg whether or not the 
application for leave to appeal as a pauper 
may or may not be granted. If any 
authority is needed in support of this pro- 
position it will be found in the case of 
Sakubai v. Ganpat Ramkrishna (1). 
The application fails and is dismissed, 


Application dismissed. 
(1) 28 B. 451; 6 Bom. L. R. 442. 


(s. e. 18 0. C. 808.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu APPRAL No. 32 or 1910. 
August 18, 1910. 
Present:—Mr. Evans, J. C., and 
‘Mr, Lindsay, A. J. C. 
MOHAMMAD ABDUL KARIM KHAN— 
DecREE-HOLDER—APPELLANT 
versus 
NAWAZ SINGH AND vruers—JUDGMENT- 
DFBTORS—RESPod DENTS. 

Civil Procedure Code(Act V of 1908), s. 48, Sch. LT, 
para. 11 (3)—Limilation Act (IX of 1908), Seh. J, 
art. 182— Saving of limitation during period of execu- 
tion by Collector—Civil Procedure Code (Act XIV of 
1882), s. 248, notice issued under—Notice based 
upon a preceding application which was defective or 
irregular. 

The protection extended to a «decrec-holder by 
the provisions of paragraph 11 (3) of the third 
Schedule of Act V of 1908 applies, both, to the limit- 
ation of 12 years referred to in section 48 of Act Y 
of 1908 and to the limitation of 3 years provided by 
article 182 of the first Schedule to the Indian Limit- 
ation Act (IX of 1908.) 

The issue of a notice under section 248 of 
Act XIV of 1882 gives a new start for limit- 
ation evon though the preceding application upon 
which the notice was issued was defective or 
irregular. 

Muhammad Abdul Karim Khan v. Niwaz Singh, 
12 0. ©. 267; 3 Ind. Cas. 868, and Keshav Lal Bechar 
v. Pitamber Das Tribhuwan Das, 19.B. 261, referred to. 

Behari Lal v. Salik Ram, 1 A. 675; and Dhonkal 
Singh v. Phakkar Singh, 15 A. 84, followed. 

Bhagwan Jethi Ram v. Dhondi, 22 B. 83, not 
followed, 4 

Appeal against the order of the District 
Judge Hardoi, dated 4th March, 1910, 
confirming the order of A. Q. P. Pullen, Es- 
quire, Assistant Collector, Hardoi, dated 1st 
December, 1909. 

Pandit Gokaran Nath Misra and Mirza 


Son t-ul-lah Beg, for the Appellant. 


Babu 
No. 1. 


Puttoo Lal, for the Respondent 
Judgment. 

Evans, A, J, C.—Tkis is an appeal ngainst 
an order of the District Judge of Hardoi 
upholding a decision of an Assistant Col- 
lector dismissing the application of the ap- 
pellant for execution of a decree against 
the respondents. 

The facts so far as they are material to this 
appeal are as below :— 

The date of the decree is 12th September, 
1894. Three applications for execution were 
made in 1894; 1895 and 1896 ;and on the 
5th April, 1897, the property was taken 
under the management of the Collector 
according ‘to the provisions of section 323 
and the following sections of Act XIV of 


1832. It was released on the Ist June, 
1906. On the 21st June there was a 
fresh application for execution. This was 


dismissed for default but re-heared upon an 
application ‘dated the llth October, 1907, 
and a notice under section 2-48 of Act XIV 
of 1882 was issued on the Ist April 190%. 
The application then made was to sell 
certain property belonging to the respond- 
ents and this finally failed for reasons which 
are to be found in the case of Muhammad 
Abdul Karim Khan v. Niwaz Singh (1). It was 
held that the property was not transferable. 
This decision’ is dated 26th April, 190). 
Accordingly the appellant put in the pre- 
sent application on the 19th October, 1909, 
asking for exccution by arrest of the re- 
spondents and also by attachment of their 
movable property. The learned Judge has 
held that tha application is barred by 
limitation because it was made more than 
12 years after the date of the original 
decree, 

I do not think that the decision of the 
learned Judge is correct. The case has 
to be decided according to the provisions 
of Act V of 1908. Under section 48 of the 
Act no order for execution of a decree can be 
made upon an application presented after 
expiration of 12 years from the date of the 
decree. An exception to this rule is allowul 
under sub-section (2) of that section where 
the judgment-debtor has by fraud or force 
prevented the execution of the decree at 
sometime within 12 years before the date of 


(1) 120, C. 207 ; 3 Ind. Cas, 868, 
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the application. But there is also a provi- 
sion to be found in the third Schedule to 
the Act, paragraph 11, which corresponds 
to section 325A of the Codeof 1882. This 
provides that so long as the Collector has 
management of the property of a judg- 
ment-debtor, the judgment-debtor cannot 
alienate the property and no Civil Court 
shall issue any process of execution against 
either the judgment-debtor or his property 
in respect of any decree for the satisfac- 
tion of which provision has been made by 
the Collector under paragraph 7 of the same 
Schedule. The third clause of this 
paragraph provides ihat the period noted 
above shall be excluded in calculating the 
period of limitation applicabie to the execu- 
tion of any decree affected by the provisions 
of this paragraph in respect of any re- 
medy of which the decree-holder has 
been temporarily deprived. ‘Therefore, it ap- 
pears to us quite clear that -during this 
period the appellant was temporarily 
prevented from issuing any process for exe- 
cution against the judgment-debtor and 
the question arises whether the Jimitation 
of 12 years referred to in section 48 of the 
Ccde of Civil Procedure of 1908 is such a 
period of limitation as is referred to in para- 
graph 11 (3) of the third Schedule to the 
same Act. There are two kinds of limitation 
with respect to execution of decrees. Section 
48 of Act V of 1908 corresponds to section 
230 of Act XIV of 1882 and the apparent ob- 
ject of this section is to putan end to all 
execution proceedings on the expiration of 12 
years from the date of the decree except in 
certain specified cases. The second kind of 
limitation is of the nature referred to in 
article 182 of the first Schedule to the 
Indian Limitation Act (IX of 1908). The 
apparent object of this article is to ensure 
due diligence by the decree-holder in apply- 
ing for execution. The object of these 
two periods of limitation is to prevent the 
execution of decrees from going on indefinite- 
ly and atthe same time to secure to the 
decree-holders the benefits of their decrees 
if they are ordinarily diligent. There is no 
distinction in principle to be drawn between 
the two periods laid dowr and, therefore, 
if under any special provision of law a 
decree-holder is prevented within these 
periods of limitation from taking out exe- 
cution it is reasonable to hold that the 


deeree-holder should be protected by the 
provisions of paragraph 11 (3) of the third 
Schedule of Act V of 1908 in either case. 
The ruling in Keshavial Bechar v. Pitamber 
Das Tribhuvan Das (2), which was cited in 
the first Court as an authority for dismiss- 
ing the application for execution is not, in 
our opinion, any authority at all. In that 
case the decree was passed in 1874 and the 
property was under the management of the 
Collector from October 1874 up to February 
1892 and an application for execution was pre- 
sented on 12th June, 1892. The application 
was contested inler alia on the ground that 
it was barred by limitation under section 230 
of the Code of Civil Procedure of 1882. This 
contention was overruled by the District 
Judge and in appeal before the Bombay 
High Court it is recorded that “the objec- 
tion of the Bar under section 230 (of Act 
XIV of 1882) was not seriously pressed in 
the argument of the appellant’s pleader.” 
I do not find any express authority in sup- 
port of the contention taken on behalf of 
the respondents and, for the reasons stated 
above, I would hold that the present ap- 
plication is not barred by the limitation of 
12 years provided by section 48 of Act V 
of 1908. 

Another contention taken on behalf of the 
respondents is that the application is barred 
by limitation of three years under article 
182 of the first Schedule to Act IX of 1908. 
It is conceded that notice under section 248 of 
Act XIV of 1882 was issued onthe Ist April, 
1908, and this application was made within 
three years from that date. It is, however, 
contended that the application upon which 


the notice was issued was defective and 
was not an application according to law 
and, therefore, the notice issued thereon 


was no notice at all. Upon this point tho 
ruliugs of the Allahabad High Court in 
Behari Lal v. Salik Ram (8) and Dhonkal 
Singh v. Phakkar Singh (4) are against the 
respondents. The learned Judges of that 
Court are of opinion that the issue of a 
notice under section £48 of Act XIV of 1882 
gives a new start although the preceding ap- 
plication upon which the notice was issued 
was defective or irregular. The Bombay 
High Court has expressed a contrary opinion 

(2) 19 B. 261. 

(3) 1 A. 675. 

(4) 15 A, 84, 
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[Bhagwan Jethiram v. Dhondi (5)]. I prefer 
to follow the ruling of the Allahabad High 
Court as it appears to. be strictly in ac- 

` cordance with the provisions of clause (5) 
of article 179 of the second Schedule to the 
Limitation Act of 1877 which corresponds to 
article 182 of the Act of 1908. 

For the above reasons I hold that the 
application for execution is not barred by 
limitation. I would accept fhe appeal, set 
aside the order of the Court below and 
remand the case through the lower ap- 
pellate Court to the Court of first instance 
for disposal according to law. The appellant 
is entitled to his costs in this Court and in 
the lower appellate Court. 

Lindsay, A, J. C.—I agree. The period of 
limitation applicable to the execution -of 

_ deerées to which reference is made in para- 
graph 11 (3) of the third Schedule to the 
Code of Civil Procedure.is determined by 


the provisions of seclion 48 of the Code. 


read with article 182 of the first Schedule 
to the Limitation Act (IX of 1908). In 


estimating the period prescribed by section . 


43 the time during which Collector holds the 
immovable property of the judgment-debtor 
in management must ba excluded; and in 
the present case it is clear that if this 
time be excluded, section 48 offers no bar 
to the making of an order for the 
execution of the decree on the applica- 
tion of the decree-holder. Further ib 
is manifest, for the reasons given by my 
learned colleague that the last application for 
execution made by the decree-holder in this 
-case was within the limitation provided by 
article 182 of the first Scheduleto the Limit- 
ation Act (IX of 1908). I concur in the 
order proposed, 


(5) 


Appeal accepted. 
22 B, 83. 


` <s. c. 13 O. ©. 809.) 
OUDH JUDICIAL COMMISSIONER'S 
ME COURT. 
CRIMINAL APPEAL No. 72 or 1910. 
June 21, 1910. 
Present:—Mr. Piggot, J. C. 
AMAN AlI—<AccuseD—APPLICANT 
versus . 


EMPEROR— COMPLAINANT. 
Criminal Procedure Code (Act V of 1898), s. 421— 
Summary dismissal of appeal—Discretion, cazicise of— 
Circumstantial evidence, conviction based on—Revision 
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by High Court—Evidence Act (I of 1872), $. 27—State- 


-ments made by accomplice elsewhere than before the 


Court, admissibility of. 

Although it is not required by law that a Sessions 
J udge should write a regular judgment when exer- 
cising the powers of summary dismissal given to him 
by section 421, Criminal Procedure Code, still the 
matter being one for discretion on the part of the 
subordinate appellate Courts, it is very important 
that such discretion should be exercised upon sound 
and reasonable lines. 

Where a conviction is based upon circumstantial 
evidence, the question always remains whether the 
evideuce which has been believed by the Court, which 
heard it, is of such a nature that it ought to have been 
accepted as establishing the guilt of the accused 
person beyond reasonable possibility of doubt and 
this is a question which may be dealt with by a High 
Court upon an application for revision. 

Section 27 of the Indian Evidence Actis a proviso 
to the preceding sections which deal with what may 
or may not be proved as against the person making w 
confession. It has nothing whatever to do with what 
may or may not be proved as against other persons 
when the person who made the alleged confession is 
not himself on his trial but is appearing as a witness 
in the case. 

Hearsay evidence of any statement whatsoever 
made at any time and under any circumstances by an 
accomplice cannot be produced as against the accused 
before the Court. Statements made by an accom- 
plice elsewhere than before tho Court and not in tho 
presence of the accused can be proved only to cor- 
roborate, to contradict or to impeach the credit of the 
accomplice.’ In no case cau they be put forward as 
substantive evidence of the truth of the facts therein 
stated. : 
Appeal against the order of the Sessions 
Judge of Fyzabad, dated 8th February, 1910, 
upholding the order of the Deputy Magis- 
trate. 

Mr. Bahadurji, for the Applicant. 

The Government Pleader, for the Crown. 

Judgment.—oOn the morning of De- 
cember 3rd, 1909, the District Judge of Rae 
Bareli was proposing to inspect the office of 
the Additional Munsif at Sultanpur and the 
fact appears to have been known beforehand 
to the staff of the said office. Before the 
District Judge came on the scene Dhanwant 
Rae, Nazir of that Court, discovered that two 
Registers No. 6 and No. 10 were missing. 
An inquiry was set on foot. There were 
three process-servers attached to the Court 
of the Additional Munsif with whom Dhan. 
want Rae was on bad terms, their names 
being Sheonarain Lal, Aman Ali and Bhawani 
Bhik. It isin evidence that he had made 
complaints against them and that they had all 
three applied for a transfer. One of these three 
men, namely Sheonarain Lal, had been ex. 
pressly deputed by the Nazir on the night of 
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December 2nd to be on duty outside the office. 
It appears that in this Munsifi the sort of 
watch and ward is performed by the process- 
servers in turn, eash taking a period of seven 
or eight days. In the present case I gather 
from the evidence that Sheonarain Lal was 
expressly put upon this work out of his 
regular turn on December 2nd. The Nazir 
gives no reason for having chosen Sheonarain 
Lal but admits that Sheonarain Lal 
protested and asked to be given processes 
to serve instead and that he disregarded 
these objections. The registers were kept in 
a room the door of which was locked and this 
lock was found intact in the morning, al- 
though there is no doubt that the registers 
were inside the room when the Nazir locked 
the door at 5 r. x. on December 2nd and 
took the key away with him. Sheonaraiu 
Lal having been the person on guard on the 
night of the theft, the Nazir in reporting the 
matter to the Police suggested that suspicion 
must naturally rest upon him in the first 
instance. His house was searched and 
nothing of a suspicious naturediscovered. ‘The 
investigating Police officer then pursued his 
inquiry, no doubt in the direction suggested 
by the Nazir, by considering what other 
persons there were among the process-servers 
who might be presumed to be at enmity 
with the Nazir and on terms of intimacy 
with Sheonarain Lal. Pursuing this line of 
inquiry he searched the house of Bhawani 
Bhik and discovered certain papers in con- 
nection with which a charge of criminal 
breach of trust was promptly instituted 
against this man. While in custody on this 
charge it appears that Bhawani Bhik made 
certain statements to the investigating Police 
officer with reference to the disappearance 
of the registers. He was produced before 
a Magistrate on December 7th, 1909, and his 
statement was then recorded in the form 
prescribed under the provisions of section 
164 of the Code of Criminal Procedure for the 
examination of accused persons. He made 
a statement not including any kindof admis- 
_ sion of guilt on his own part in the matter 
of the registers, but implicating Sheonarain 
Laland Aman Ali. On that same date, it 
is said that certain pieces of partially burnt 
paper, which looked asif they might have 
formed part of one or other of the missing 
registers, were found in a drain. Certain 
other cyidence was also forthcoming and 
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Sheonarain Lal and Aman Ali were pub 


upon their trial on a charge under section. 


381 of the Indian Penal Code. Bhawani 
Bhik was not put upon his trial at all, bat 
was examined as a witness in the case. On 
the llth January, 1910, the Magistrate who 
tried the case convicted Sheonaran Lal and 


Aman Aliof the offence charged and sentenced 


them both to imprisonment and fine, 
Petitions of appeal were presented by 
both accused to the Sessions Judge of 


Vyzabad, through the Superintendent of 
Jail, and both of them were dismissed under 
orders dated February Sth, 1910, reading 
as follows: — Dismissed summarily. Section 
421, Criminal Procedure Code,” over the 
signature of the Sessions Judge. It is evident 
that a petition of appeal through a pleader 
must have been presented very shortly 


afterwards, for] find on the recorda further ` 


order by the Sessions Judge rejecting the sama 
on the ground that the appeals received from 
the Jail had already been dismissed, and this 
order is dated February 15th, 1910. Sheo- 
narain Lal has submitted to his fate, but 
Aman Ali has brought the matter before 


this Court by a petition in revision. After 
hearing arguments in support of this 
application and examining the record, 


I issued notice to the District Magis- 
trate and called -up, on my own motion, 
the case as against Sheonarain Lal also, 
with a view to examining the propriety 
and legality of these convictions. I hare 
to-day heard counsel in support of Aman 
Alis application and the Government Pleader 
for the Crown, and have considered and 
examined the evidence on the record. 
With regard to the orders passed by the 
learned Sessions Judge on the petitions 
of appeal from the Jail, I must make a 
few preliminary remarks. I have already 
held in a recent case that it is not required 
by law that a Sessions Judge should write 
a regular judgment when exercising the 
powers of summary dismissal givento him 
by section 421 of the Code of Criminal 
Procedure. It is obvious, however, that 
while the matter is one for discretion on 
the part of the subordinate appellate 
Courts, it is very important that such dis- 
cretion should be exercised upon sound and 
reasonable lines. Inthe present case upon 
a perusal of the Magistrate’s judgment and of 
the petitions of appeal presented to the 
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Sessions Judge, I am of opinion that these 
appeals raised on the face of them somewhat 
difficult questions of law and of fact which 
required to be carefully dealt with by the 
Sessions Judge. -As matters stand all that 
I know regarding the attitudes of the 
learned Sessions Judge towards this case is 
that in his opinion, after a perusal of the 
Magistrate’s judgment and of the petitions of 
appeal, there was no necessity whatever for 
any further examination of the evidence on 
the record or detailed consideration of 
the questions raised. I can only say that I 
am quite unable to agree with him in 
this view. The learned Government Pleader 
has contended before me that if this is my 
opinion I should, in accordance with the 
practice ordinarily’ followed in this Court, 
remand the case to the lower appellate 
Court and ask for a judgment from that 
Court after aregular hearing. This is the 
course, which I should myself prefer to 
follow in the majority of cases, but 1 am 
bound to hold that this Court has a discre- 
tion in such a case as the present to go into 
the entire evidence on its own account, 
and if necessary even to consider questions 
of fact as if in first appeal. The questions 
raised by this appeal are mixed questions 
of law and of fact which itis not very easy 
“to disentangle. There is a great deal 
of evidence on the record which ought never, 
in my opinion, to have been admitted; and 
in the case of all convictions based as this 
one is upon circumstantial evidence, the 
question always remains whether the 
evidence which has been believed by the 
Court which heard it is of sash a nature 
that it ought to have been accepted as 
establishing the guilt of the aceused persons 
beyond reasonable possibility of doubt, and 
this is a question whizh may be dealt with 
by this Court upon any application for revi- 
sion. I havethouatt it advisable, therefore, 
in the present case to pass a final order 
myself. The most important point in the 
case is the evidence of the process-server 
Bhawani Bhik and the other evidence 


which has been admitted “upon the record’ 


regarding statements made by this man 
at various times. The position taken 
up by the Magistrate in this connection is 
certainly an impossible one. He has allowed 
evidence to be freely put up on the record 
regarding statements made by Bhawani 
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Bhik to the Police officer who investigated 
the case and to a witness Munshi Sangam 
Lal while thesaid Bhawani Bhik was in Police 
custody, on the ground that these statements 
resulted in the discovery of certain relevant 
facts, and that consequently section 27 of the 
Indian Evidence Act permitsthem to be prov- 
ed. Now section 27 ofthe Indian Evidence 
Acthas nothing whatever to do with the 
circumstances of the present case. It is a 
proviso to the preceding sections which deal 
with what may or may not be proved as 
against the person making certain con- 
fession.. It has nothing whatever to do with 
what may or may not be proved as against 
other persons when the person who made 
the alleged confession is not himself on 
his trial but is appearing as a witness 
jn the case. Nor does section 133 of 
the Indian Evidence Act, which is also 
referred to by the Magistrate, justify the 
position taken up by him. According to the 
provisions of that section the evidenca given 
in Court by Bhawani Bhik was admissible 


- asagainst Sheonarain Lil and Aman Ali, even 


though the Court might be of opinion that 
Bhawani Bhik had himself been their accom- 
plice in the commission of the offenca with 
which they were charged. It does not follow 
that if Bhawani Bhik was an accomplice, 
therefore, hearsay evidence of any statement 
whatsoever made atany time and under any 
circumstances by Bhawani Bhik may be pro- 
duced as against the accused before the 
Court. According to the ordinary rules of 
evidence statements made by Bhawani Bhik 
elsswhere than before the Court, and not 
in the presence of either of the accus- 
ed, could be proved only to corroborate 
Bhawani Bhik, to contradict him or to 
impeach his credit. In no case could they 
be put forward as substantive evidence of 
the trnth of the fact therein stated; that is 
to say, they could be used by the Court only 
ia order to help it to make up its mind 
whether it did or did not beliave the evidence 
given by Bhawani Bhik in the presence 
of the accused. “The only section under 
which the sort of evidence to which I am 
referring, and of which there is a great 
deal on the record, could possibly have heen 
put forward would have been section 10 of 
the Indian Evidence Act. The precise 
applicability of that section to a case like 
the persent is one which I need not discuss 
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here, because in this particular case, apart 
from the objectionable evidence itself, thera 
is no evidence on the recordon the strength 
of which any Court could hold that there 
was reasonable ground for believing that 
Bhawani Bhik had conspired with Sheo- 
narain Lal and Aman Ali to perpetrate 
the theft of these registers. For these 
reasons I exclude altogether from the 
evidence in this case the statement made 
by Munshi Sangam Lal and a great deal of 
what the Sub-Inspector has deposed as te 
what he says was told him by Bhawani Bhik 
at one time or another in the course of his 
inquiry. Iam of opinion that the accused 
have been seriously prejudiced by the 
introduction into this case of all this in- 
admissible evidence, and 1 am by no means 
satisfied that a Court of appeal after properly 
considering this matter would be justified in 
maintaining the conviction even if it chought 
that there was other evidence on the record 
upon which the accused might perhaps have 
been convicted. I am of opinion, however, 
that the evidence on the record is both 


slender and unreliable. 
* % x x PG 

I am, however, of opinion that the case is a 
suspicious one altogether, and as I have 
thought it my duty in the absence of any 
assistance from the Sessions Judge to examine 
and take into my consideration the evidence 
as a whole, I am bound to give effect to my 
conviction that the charge was not satisfac- 
torily proved against either of the accused 
persons. I setaside the orders of both the 
Courts below in this case, acquit both 
Sheonarain Lal and Aman Ali of the offence 
charged against them and direct that they be 
released. The fines if paid will be refunded. 

Order set aside. 


(s. c. 25 P. R. 1910 Cr.) 
PUNJAB CHIEF COURT. 
Crna Revision No. 79 er 1910. 
July 16, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
EMPEROR—COMPLAINANT 
versus 

ABDUL GHANI—Accusep. 
Criminal Procedure Code (Act V of 1898), s. 250 — 
Provess-server's report—Institution of criminal pro wed 
ings by District Judge —Arquittal of accused—Process 
—xerver’s liability to pry compensation —Complainant. 
AN process-server, on whose report, that the accused 
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had obstructed him while executing a warrant in 
execution of a decree for custody of a wife and had 
removed the woman from his custody, the District 
Judge instituted criminal proceedings against tho 
accused, is not a person upon whose complaint or in- 
formation the accusation was made, and is nos liablo 
to pay compensation under section 250, Criminal 
Procedure Code. 

Bharut Chander Nath v. Jubed Ali Biswas, 20 C. 
481; In the matter of the petition of Ram Padarath, 26 
A. 183; A. W. N. (1908) 216, followed. 


Case reported by H. A. Rose, Esquire, 
Sessions Judge, Ambala Division, with his 
No. 92-P. of 10th January 1910. 

Facts.—abdul Ghani, process-server, 
made a report to the effect that on 15th 
April 1905 he received a warrant for the 
arrest of Musammat Bhani, daughter of 
Kanhya, resident of mauza Khatauli, against 
whom a decree for custody had been obtained 
by one Fateh Singh; that he accompanied 
by the decree-holder reached muza Khatauli ; 
that Musammat Bhani was found sitting in 
front of her house; that she at first resisted 
the arrest but afterwards accompanied him 
with the decree-holder; that when they had 
gone a distance of some 300 paces Musammat 
Ganeshi and Nando arrived, caught hold of 
Musammat Bhani’s arm and cried out that 
Musammat Bhani was being taken away 
by the process-server; that thereupon seven 
accused arrived out of which the complainant 
identified Kapur Singh and Mutsaddi; that 
Kapur Singh wanted to see the warrant 
and on the same being shown to him, he 
snatched away the warrant and tore it into 
pieces and then took away Musammat Bhani 
hy force; that none of the villagers would 
give evidence for him and consequently he 
got his report attested by two passers-by 
but he does not recognise them either. 

One of the witnesses to the report who 
was traced denied any knowledge of the 
occurrence or signing the report. ‘Phe other 
attesting witness could not be traced. Punnu, 
a third wituess to the report, also pleaded 
ignorance about the occurrence and denied 
affixing his thumb impression to it. 

The accused were acquitted by M. Sahib 
Dad Khan, exercising the powers of a Magis- 
trate of the Ist class in the Ambala District, 
but the complainant Abdul Ghani was 
directed, by order, dated 5th July 1909, 
under section £50 of the Criminal Procedure 
Code, to pay Rs. 5 to each of the 9 accused 
as compensation, 7. e., Rs. 45 in all, 

Grounds.—The proceedings are for- 
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warded for revision of the order awarding 
compensation to the accused on the authority 
of In the matter of the petitionof Ram Padaratl. 
(1) and Biarut Chander Nath v Jabed Ali 
Biswas (2). A peon who makes a report 
of resistance to attachment is not a com- 
plainant and cannot be made to pay compensa- 
tion to an accused. | 

On the merits I express no opinion as the 
whole of this series of charges and counter- 
charges is before me in other proceedings. 

The compensation has not been realized. 

Order.—Bharut Chander Nath v. Jabed 
Ali Biswas (2) and In the matter of the petition 
of Ram Padarath (1) are directly in point 
and are authority for holding that the process- 
server, on whose report, that the accused 
had obstructed him while executing a warrant 
in execution of a -deeree for custody of a 
wife and had removed the woman from his 
custody, the District Judge instituted 
criminal proceedings against the accused 
is not a person upon whose complaint or 
information the accusation was made and 
is not liable to pay compensation under 
section 250 of the Code of Criminal Procedure. 
The correctness of the rulings is possibly 
open to doubt, but they were delivered by 
Judges of great experience and legal attain- 
ments and Tam not prepared to differ from 
them. 

I set aside the order for compensation. 
The learned Sessions Judge has recorded in 
his referring order that compensation has not 
been realized. An order for refund is cm- 
sequently unnecessary. 

Revision accepted. 


(1) 26 A. 183; A. W. N. (1903) 216. 
(2) 20 ©. 481: 


(s. c. 8 M. L. T. 283.) 
MADRAS HIGH COURT. 
Seconp CIVIL APPRAL No. 1487 or 1907. 
March 4, 1910. 
Present:—Mr, Justice Munro and 
Mr. Justice Abdur Rahim. 
CHINNAPAKKIRINAGASWARAGARAN 
—DEPEN DANT—APPELLANT 
versus 
GOVINDASAMI PILLAI AND otHers— 


PLAINTIFFS AND DEFENDANTS— RESPONDENTS. 

Possession—House purchased with purchaser’s money 
— Benami. 

Where a house was purchased with the purchaser’s 
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wna money, he is entitled to possession of the same. 

K. Veerareddi v. K. Brpired li, 29 M. 386;1 M. L, 
T. 153; 16 M. L. J. 395 (F. B.), followed. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 31 of 1907, presented against the decree 
of the Court of the District Munsif of Man- 
nargudi, in Original Suit No. 52 of 1906. 

Judgment.—tThe finding is that the 
plaintiff bought the house with his own 
money and the principle, in Kurri Veerareddi 
v. Kurri Bapireddi (1), furnishes authority 
for holding that the plaintif is entitled to 
recover possession from the 1st defendant. 

The second appeal is dismissed with costs, 

Appeal dismissed. 

(1) 29 M. 336; 1 M. L. T. 158; 16 M. L. J. 395, 

(F. B.). 


(s. c. 28 P. R. 1910, Cr.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revsuon No. 323 or 1910. 
July 1, 1910. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
f and Mr. Justice Johnstone, 

EMPEROR 
versus 

DEWA SINGH AXD ormmrs—Accosep, 

Criminal Procedure Code (Ast V of 1898), ss. 110, 
121—Forfeiture of security bond—Commission of offence 
in Native State—Proof, nature of —“Offence punishable 
with imprisonment wherever committed” —“Io be of 
good behaviour to His Majesty and to all His subjects. 

Forfeiture of security, furnished by a person under 
section 110, Criminal Procedure Code, cannot be law- 
fully ordered unless and until there is on the record 
legal evidence of the commission of an offence pnnish- 
ablo with imprisonment ia respect of His Majesty or 
asubject of His Majesty. 

The conviction of an accused in a Native State is 
not sufficient in British India to establish the com- 
mission of the offence. 

Tho phrase “offence punishable with imprisonment, 
wherever it may be committed” covers the dishonest 
receipt of stolen property in a Native State by a 
British subject. 

The commission of an offence ina Native Stave 
against a British subject is a violation of the security 
bond furnished under section 110, Crimina) Procedure 
Code. 


Case reported by W. A. LeRossignol, 
Esquire, Sessions Judge, Amritsar Division, 
with his No. 806 of 2nd March 1910. 

Facts.—The accused was placed on 
security under section 110, Criminal Procedure 
Code, and his security was forfeited on the 
ground that he committed an offence in 
Kapurthala State, 
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“The accused on conviction by Mr. E. J. 
‘Stephens, exercising the powers of a Magis- 
trate of the Ist class in the Amritsar Dis- 
trict, was sentenced, by order, dated 23rd 
November 1909 and .his security to the 
amount of Rs. 1,000, was forfeited, the said 
order regarding the forfeiture of security 
being upheld by the District Magistrate by 
order dated 1st November 1909. 

Grounds.—Dewa Singh was bound 
down under section 110, Criminal Procedure 
Code, to be of good behaviour. Subsequently 
he was convicted in Kapurthala territory 
under section 411, Iudian Penal Code. His 
security has been forfeited, and it is urged 
that as the offence took place in Kapurthala, 
the forfeiture is illegal. 

The District Magistrate, with reference to 
section 121, Criminal Procedure Code, holds 
‘that the words ‘wherever it may be com- 
mitted” include an “offence” in a Native 
State. 

I am very doubtful of the correctness of 
‘this view for the Code does not, except in two 
or three special cases, purport to deal with 
offences committed outside of British India. 

By his bond, the aécused undertakes to be 
of good behaviour to His Majesty and to all 
His subjects. 

I have sent for the Kapurthala file and 
find that the person whose stolen property 
was found in accused’s possession for which 
possession he was convicted, was Musammat 
Kassi, a British subject of Dulo Nangal in 
Amritsar District. : 
~ “Offence” in section 4 (0) of the Code is 
defined as any act made punishable by any 
law for the time being in force, but that I 
take to mean “in force in British India.” 
Now the offence defined in section 411, 
Indian Penal Code, is made punishable in 
British India, but in this case the offence 
was not established in British India. As the 
case is of interest, I submit it for orders to 
the Chief Court. 


It is, of course, very undesirable that bad 
characters should be immure from the results 
of their acts, merely by altering the venue of 
their crimes to a Native State, but it must 
be so, unless the law clearly provides for it. 
Cf. also section 8 of Act XXI of 1879, but 
this had been amended by Act XV of 1903, 
and indeed the Act has no real application to 
this case, 
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The Government Advocate, for the Crown. 

Mr. Mul Chand, for the Accused. 

Order.—tThe facts of this case in so far 
as they need be stated for the purposes of 
this revision are that the man Dewa Singh, 
who. was under security for good behaviour 
under section 110, Criminal Procedure Code, 
was convicted of dishonestly receiving stolen 
property (section 411, Indian Penal Code) by ` 
a Court of the Kapurthala State. Upon this 
Mr. Stephens, Ist class Magistrate, Amritsar, 
declared the security forfeited, and this order 
was upheld by the District Magistrate. 

The case comes before us on a reference by 
the learned Sessions Judge, the question for 
decision being whether forfeiture of security 
can lawfully be made merely on proof of the 
conviction aforesaid. We are of opinion that 
it cannot, though we are not inclined to go 
the whole length Mr. Mul Raj would have 
us go. He contends that not only is there 
in the present case no proper proof of the 
commission by Dewa Singh of the offence of 
dishonest receipt of stolen property, but that, 
even if there was such -proof, there would be 
no ground for forfeiture of security, inasmuch 
as the offence was not committed in British 
India. We assent to the first proposition, 
but not to the second. . 

Mr. Mul Raj points to section 1 (2), 
Criminal Procedure Code, but this does not 
seem tous to affect the question. In sec- 
tion 40, Indian Penal Code, “offence” is 
defined as “a thing punishable by this Code,” 
and section 4 of the Code makes the prv- 
visions of the Code applicable to any offence 
committed by any Native Indian subject of 
His Majesty in any place without or beyond 
British India. It seems to us, therefore, that 
the phrase “offence punishable with imprison- 
ment, wherever it may be committed,” found 
in section 121, Criminal Procedure Code, 
must cover the dishonest receipt of stolen 
property in the ‘State of Kapurthala. Nor 
need the form of the bond itself cause any 
difficulty in the present case, see Schedule V, 
Criminal Procedure Code, Form XI. The 
owner of the stolen property wasa British 
subject of Amritsar District, and thus the 
words “to be of good behaviour to His 
Majesty and to all His subjects” are fully 
met. . 

The point is suggested to us that Muham- 


mad Yar v. Empress(1)and The King- F mperor 
(1) 2 P. R. 1884 Cr. 
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v. Khan Muhammad (2), respectively lay 
it down that a previous conviction by the 
Court of a Foreign State, or a previous con- 
viction under a special or local law, cannot 
work enhancement of sentence under sec- 
tion 75, Indian Penal Code. But we perceive 
a clear distinction between those cases and 
the present one. Under section 75, Indian 
Penal Code, the ground for enhaucement, 
the circumstance which authorizes enhance- 
ment, is previous conviction of an offence of 
certain kind, while under section 121, Crimi- 
nal Procedure Code, all that need be proved 
-is the “commission of any offence punishable 
with imprisonment.” We could not take the 
conviction in Kapurthala as sufficient, but 
proof of commission of an offence punishable 
under section 411, Indian Penal Code, the 
owner of the stolen property being a subject 
ot the King-Emperor, seems to us sufficient 
to satisfy both section 121, Criminal Proce- 
dure Code, and the terms of the security 
bond. 

In these circumstances, inasmuch as there 
ison the record no proof of commission by 
Dewa Singh of the offence specified above, 
we must set aside the order of forfeiture 
and order re-trial of the case by the Ist class 
Magistrate, it being understood that for- 
feiture cannot lawfully be ordered unless and 
until there ison the record legal evidence 
that Dewa Singh did actually commit an 
offence under section 411, Indian Penal Code. 


Revision accepted. 
(2) 17 P. R. 1904 Or; 125 P. L, R. 1904 Cr. 1 Cr. L. 
J. idol, 





(s. c. 8 M. L. T. 284.) 
MADRAS HIGH COURT. 
Seconp Orvin APPFAL No. 1456 of 1907. 
March 3, 1910. 

Present :—Mr, Justice Benson and 
Mr. Justice Krishnaswami Aiyar. 
PETHASARI AND OTHERS—PLAINTIFES— 
APPELLANTS 
versus 
SENDAMARAT AYI AND OTHERS— 

DEFENDANTS—RESPONDENTS. 

Hindu Law—Widow—Acquisition of property from 
maintenance savings—Property sold by reversioner— 
Suit against reverstoner —Amendment—Altering the 
character of suit, 

In a suit for the recovery of property, which a 
widow had purchased out of monies paid to her for 
maintenance and which had been sold to the plaintiff 
by the yevorsioners of the widow, tho plaintiff cannot 
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be allowed to change the title of his vendors as the 
heirs of the widow’s stridhan. 
Property purchased out of the monies paid to a 
widow for maintenance is her stridhanam property. 
Subramanian Chetti v. Arunachelam Chetti, 28 M. 
1, followed. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Madura (West), 
in Appeal Suit No. 275 of 1906, presented 
agninst the decree of the Court of the District. 
Munsif of Manamadura, in Original Suit No. 
263 of 1904. 

Judgment.—the suit is for the re- 
covery of property sold to the plaintiff by 
Lakshmi Ammal’s reversioners. We cannot 
allow the plaintiff to change his case and base 
his title on a purchase from the same persons 
as heirs to Lakshmi Ammal's stridhan. 

The only question is whether Lakshmi 
Ammal had only a widow’s interest as alleged 
in the plaint. She purchased the property 
out of monies paid to her for maintenance. 
There can be no doubt that these monies were 
her absolute property. 

What she purchased with these monies 
must also be her absolute property. See 
Subramanian Chetti v, Arunachelam Chetti 
(1). On the case, as laid in the plaint the 
suit is not maintainable. 

We must dismissthesecond appeal with costs. 

Appeal dismissed. 

(1) 28 M. 1. 


(s. e. 29 P. R. 1910 Cr.) 
PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 630 or 1910, 
[July 16, 1910. 
Present:—Mr. Justice Scott-Smith. 
NANKU alias MUHAMMAD DIN— 
ConvicT— PETITIONER 
VErSUS 
EMPEBROR—Reseonpent. 

Criminai Procedure Code (Act V of 1893), ss. 110, 
123—Security for good behariour—Failure to furnish 
security—Power of Magistrate to order imprison.nent far 
period exceeding one year—Reference under a. 123— 
Duty of Sessions Judge—Ex-convict —Justijication fur an 
order to furnish security. 

Where a person accused under section 110, Criminal 
Procedure Code, is ordered by a Magistrate to furnish 
security fora period excceding one yearnud the 
accused fails to furnish security’, the Magistrate can 
only sond the case to the Sessions Judge and detain 
the accused in prison pending the orders of the 
Sessions Judge. The Magistrate cannot —hin:scll 
sentence the accused to imprisonment subject to 
confirmation by the Sessions Judge. It isthe duiy 
of a Sessions Judge, in the case ofa reference unde: 
section 123, Criminal Procedure Code, to consider tle 
evidence and to pass gu urder after doing su. 
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He should not, justas amatter of course, and . 
withont regard to the evidence, send to prison the 
person who has failed to give the security ordered. 

Security cannot be demanded of an ex-convict, 
where there is nothing to show-that since he got out 
of jail he has been a bad character or has done 
something that would justify an order under section 
110, Criminal Procedure Code. - 

of the 


Petition for revision of the order 
Sessions Judge, Jhelum Division, dated the 
19th February 1910. 

Judgment.—This is an application 
for revision of the crder of the District 
Magistrate of Jhelum, calling upon Nanku 
to furnish a bond under section 110, Criminal 
Procedure Code, for a period of three years. 
The security required not having been furnish- 
ed the District Magistrate seutenced the accused 
to three years’ rigorous imprisonment subject 
to confirmation by the Sessions Judge. 
Upcn this, the latter officer passed the follow- 
ing order: “I confirm the District Magis- 
trate’s order by which Nanku is directed 
to furnish a bond in Rs. 200 with two 
sureties to be of good behaviour for three 
years, ” 

The procedure adopted by the District 
Magistrate upon Nanku’s failure to furnish 
security was not that laid down in the Code 
of Criminal Procedure. He had no 
authority to order the accused to be imprison- 
ed for three years subject to the Sessions 
Judge’s confirmation. 

The law is laid down in section 123, 
sub-sections (2) and (3), and is as fol- 
lows:— ` 


“When such person has been ordered 
by a Magistrate to give security for a period 
exceeding one year, such Magistrate sball, 
if such person does not give such security 
as aforesaid, issue a warrant directing him to 
be detained in prison pending the orders 
of the Sessions Judge, or, if such Magistrate 
is a Presidency Magistrate, pending the orders 
ofthe High Court and the proceedings shall 
be laid before such Court. 


Such Court, after examining such pro- 
ceedings and requiring from the Magistrate 
any further information or evidence which 
it thinks necessary, may pass such order 
on the case as it thinks fit. 


Provided that the period (if any), for 
which any person is imprisoned for failure 
to give security, shall not exceed three 
years.” | 
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The gist ofthe above is that the Magis- 
trate commits the person, from whom secu- 
rity has been demanded, to prison and sends 
the proceedings to the Sessions Judge for 
disposal as he thinks fit. There is nothing 
inthe section about the Magistrate’s order 
being’ confirmed. 

Or the merits the order of the District 
Magi. trate cannot bé maintained. Only one 
witness was examined for the prosecution 
vi., Gopal Singh, Sub-Inspector. whose 
evidence was very briefly recorded and was 
merely to the effect that accused had been 
three times convicted of offences against pro- 
perty and three times of absence without leave. 
The record shows that the latter convictions 


| 


were for offences under section 176, Indian | 


Penal Code. 

Nanku’s last conviction for an offence 
against property was on l4th January 
1905 and there is no evidence except the 
vague statement of the Sub-Inspector to show 
that since he got out of jail he has been a 
bad character, or has done anything that 
would justify an order under section 110, 
Criminal Procedure Code. The Superintend- 
ent of Police in his report says there is more 
than sufficient evidence against him as will 


be seen from the list of searches in 1907, - 


1908 and 1909. No evidence was taken by 
the Magistrate about these searches and no 
witnesses, except the Sub Inspectors were ex- 
amined in regard to his behaviour. 

I do not understand how the Magistrate or 
Sessions Judge considered the evidence to 
be sufficient. I would also point out that it is 
the duty of a Sessions Judge, in the case of a 
reference under section 123 of the Code of 
Criminal Procedure, to consider the evidence 
and to pass an order after doing so. 
He should not, just as a matter of course, and 
without regard to the evidence, send to prison 
the person who has failed to give the security 
ordered. 

Laccept the revision and set aside the 
orders of the Sessions Judge and the Magis- 
trate and direct the immediate release of 
Nanku. 

Revision allowed. 
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PERAM NARASIGADU v. MACHiREDDI, ; 
(s. c. SA. L. T. 284; 1 M, W. N. 563; 20 M. L. J. 732.) 
MADRAS HIGH COURT. 
SECOND Crvm Arrear No. 735 or 1908. 
February 25, 1910. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
PERAM NARASiIGADU—Prarmtige— 
APPELLANT 
versus 
MACHEREDDI BUTCHIREDDI AND OTHERS 
—DEFENDANTS—RESPONDENTS. 


Madras Rent Recovery Act (VIII of 1865 )—Pattah 4 


standing in one’s name—Portion of the land purchased 
by another—Payment of rent by the purchaser—Sale 
of land for arrezrs due by the pattah-holder—Sale as to 
portion tnvalid—Landlord and tenant. 

Where a zemindar received a portion of the rent 
from ono person, though the pattah for the whole 
land continued to stand in the name of another, 
the sale of the whole land without notice to the 
holder of a portion of the land is invalid. 

Orr v. Rakkumarathi, 29 M. 83, distinguished. 

Second appeal against the decree of the 
District Court of Nellore, in Appeal Suit No. 
80 of 1907, presented against the decree of 
the Court of the District Muunsif of Nellore, 
in Original Suit No. 167 of 1906 

Judgment.—The plaintiff purchased 
a portion of the 2nd defendant's pattah land, 
and has been holding the same ever sinca 
with the exception of a part which he trans- 
ferred to his wife, the lst defendant. The 
zemindar has recognised the plaintiff as 
tenant and accepted rent from him for several 
years though the pattah continued to stand 
in the name of the lst defendant for the 
whole land. For the arrear of 1313, Fasli 
he took proceedings under the Rent Recovery 
Act against the 2nd defendant and brought 
to sale the plaintiff's portion which the 3rd 
defendant purchased. The plaintiff seeks to 
set aside the sale as invalid. We agree with 
his contention. No notice was given to the 
plaintiff of the arrear or of the attachment. 
The proceedings, therefore, are void as against- 
the plaintiff. Mr. Subramania Aiyar relies 
on Orr v. Rakkumarathi (1), for the view 
that the landlord is under no obligation to 
proceed against the real tenant but is at 
liberty to proceed against the person to whom 
he chooses to give pattah. We think the 
landlord is bound to find out who holds the 
tenant’s interest and proceed against him for 
the rent in arrear. The case referred to ig 
no authority forthe position contended for. 
The tenancy there was admitted by the land- 


~ (1) 29 M. 83. ` 


‘was raised before the 
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lord. But he still wanted to make in the 
patial. an entry that the land in question 
had been sold away. This he was not per- 
mitted to do. We must, therefore, hold that 
the plaintiff’s interest has not been legally 
sold to the 3rd defendant. See Second Appeal 
No. 1213 of 1906. 

It is argued for the 3rd defendant that 
he was a bona fide purchaser. No question 
Munsif as to the 
2nd defendant having been the ostensiblé 
owner. We refuse to entertain she 3rd defen- 
dant’s present contention. We must reverse 
the decree of the District Judge and restore 
that of the Munsif. Defendants Nos. 1 and 
3 will pay the plaintiff’s costs throughout. 

The memorandum of objections put in by 
the lst respondent is dismissed with costs. 

Appeal allowed. 


(s. c. 80 P. R. 1910 Cr.) 

PUNJAB CHINE COURT. 
URIMINAL Revision No. 9 or 1910, 
April 23, 1910. 

Present:—Mr. Justice Scott-Smith, 
EMPEROR—Patitiover 

| versus 
SUNDAR SINGH—Coupetarnant— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1893), s. 239 — 
Case compounded —Compensation cannot be awsrdad = 
Practice—Magistrate cannot decline to allow the com- 
position of compoundable offence. 

When a criminal case is compounded, a Magistrate 
cannot legally award compensation to the accuse L 
under section 250, Criminal Procedure Code. To 
justify the award of compensation, the Magistrate 
himself must acquit the accused under section 245 or 
section 247 of the Code. 

“Where an offence is compoundable, the Magistrate 
would be wrong in refusing to allow it to be com- 
pounded, 

Case reported by H. A. Rose, Esquire, 
Sessions Judge, Ambala Division, with his 
No. 2659 G, dated the 15th December 190). 

Facts.—Sundar Singh prosecuted Lal 
Singh, Qanungo, under sections 323 and 448, 
Indian Penal Code, alleging that he owed 
money to Lal Singh, that Lal Singh came to 
his house on October 13th and demanded pay- 
ment; that Lal Singh forced his way into com- 
plainant’s house, caught complainant by the 
beard and slapped him on both cheeks. 


Lal Singh denied the charge saying that he 
never went to complainant’s house on 13th 
and that the complaiut has baeu lodged to 
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prejudice his chanceof success in the Civil suit. 

A compromise was also put in. 

The accused was discharged by Mr. B. 
Glancy, exercising the powers of a Magistrate 
of the Ist class in the Simla District, by 
order, dated 25th October 1909, and the com- 
plainant was ordered to pay Rs. 15 as com- 
pensation, under section 250 of the Criminal 
Procedure Code, to the accused. 

Grounds.—This case is referred for a 
ruling ona point which has not yet, as far as 
1 can ascertain, been decided in this Province. 
The question is whether a Court can award 
compensation in a criminal case, which is 
compounded. 

In this case the complainant filed a com- 
plaint, and the accused was summoned, but 
complainant did not deposit any process-fee. 
Accused, however, attended of his own accord 
and an order was then passed or drafted 
accepting the compromise. This order was, 
however, cancelled by tne Magistrate who 
passed an order in English in due form. 
Hurphul v. Nankw (1), cited by petitioner’s 
counsel, does nob apply. 

It is, however, contended by him on the 
authority of Bombay High Court’s Judgments 
Nos. 8 of 1898 and one dated 26th June 1894 
that ina case which has been compounded the 
Magistrate cannot award compensation. I 
have no copies of these Bombay judgments to 
refer to and there are no reported cases in 
the Indian Law Report for Bombay, 

Iam, however, doubtful whether the con- 
tention is correct. Under section 345, 
Criminal Procedure Code, a composition in 
the case of a compoundable offence has the 
effect of an acquittal (clause 6 of section 345). 
The accused was thus acquitted and under 
section 250, Criminal Procedure Code, the 
Magistrate would appear to have clear 
jurisdiction to make the complainant pay him 
compensation. 

On the merit there is nothing to be said. 
Complainant owed money to accused and a 
civil suit was pending. The complaint, as 
the Magistrate found, was intended to pre- 
judice accused in the prosecution of his suit, 

I do not recommend revision of the Magis- 
trate’s order, but as the legal point involved 
is a novel one, I refer the case for its decision, 
The compensation has been levied on 27th 


October 1909. í 
(1) 3 P. R. 1966 Cr; SAP, L. R. 1906; 4 Cr. L. 
J. 30. 
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Order.—The point referred by the 
Sessions Judge is whether when a Criminal 
case is compounded, a Magistrate can allow 
compensation to the accused under section 
250 of the Code of Criminal Procedure. 

In The Empress v. Khushali Ram (2), it was 
held that to justify the award of compensa- 
tion under section 250 of the Criminal Pro., 
cedure Code,. the Magistrate himself must 
acquit the accused under section 245, or 
247 of the Code, but where a case is com. 
pounded under section 345, the composition 
itself has the effect of an acquittal and com- 
pensation cannot be legally awarded. 

In the present case on the day fixed for 
hearing the evidence, the parties appeared 
in Court and filed a deed of compromise. 

The accused’s statement was not recorded 
as to whether he agreed to the compromise, 
but the deed purports to be signed and 
thumb-maiked by him, and as he has not 
appeared to-day and has not at any time 
repudiated the compromise, I must assume 
that he did agree to it. Iam further sapport- 
ed in this view by the fact that accused 
appeared before the Magistrate along with 
complainant though summons had not been 
served upon him. 

As the offences charged were compound- 
able, the Magistrate was wrong in refusing 
to allow them to be compounded. He should 
at once have acquitted the accused and in 
accordance with the above-mentioned ruling 
he had no power to order the complainant to 
pay compensation. 

J, therefore, accept the revision and set 
aside the order awarding Rs. 15 as compensa- 
tion to Lal Singh. | 


r~ 


: Revision accepied. 
(2) 19 P. R. 1833 Cr. 





(s. c. 8 M. L. T. 285.) 
MADRAS HIGH COURT. 
First Crvin APPEAL No. 152 or 1906. 
May 5, 1910. 
Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
PANDIRI BANGARAM AND otairs— 
PLAINTIFFS—A PPELLANTS 
versus 
KARUMOORY SUBBARAJU AND OTHERS —. 


DEFENDANTS—RESPONDENTS, 
Transfer of Property Act (IV of 1882), ss. 41, 43— 
Mortyage of half-share—Morigagor entitled only to one- 
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provisions of section 41, Court of Wards Act, 
are absolute except in so far as they are cut 
down by section 55 (3). That sub-section 
only applies when the estate is relinquished 
under section 55 (1). The District Judge 
has not considered whether the estate was re- 
linquished under this sub-section, nor is it 
found that no claim was preferred by the 
decree-holder to the Regulation Collector so 
as to bring the case under section 41. We 
reverse the order and remand the case for 
disposal according to law. 

Costs will be provided for in the lower 
Court. 

Case remanded. 


(s. c. 8 M. L. T. 295.) 
MADRAS HIGH COURT. 
Appesu Acatnst ORDER No. 258 or 1909. 
August 5, 1910. 
Present :—Mr. Justice Wallis and 
Mr, Justice Krishnaswami Aiyar. 
TOGARAM APPADU PATNAIDU— 
PeriTloONER—PLAINTIFE—APPELLANT 
` versus - 
TOGARAM APPALASWAMI PATNAIDU 
AND OTHERS— DETENDANTS—- 
RESPONDENTS. 
Partition suit—Civil Procedure Cade (Act XIV of 
1882), s. 896—Preliminary decvee—Pendency of suit 


till final decree under 3, 896 is passed, 
A suit for partition must beconsidered pending until 


a final decreo is passed under section 396 of the Code. 


of Civil Procedure. 
Appadu v. Venkata Ranga Raw, 18 M. L. J. 23; 3 
AL L. T. 328, referrod to and approved. 


Appeal against the order, dated the 26th 
day of August 1909, of the District Court 
of Ganjam, in I.A. No. 396 of 1909, in O.S. 
No. 1 of 1992. 


Judgment.—The attention òf the 
District Judge does not appear to have been 
called to the observations of this Court in 
Appidu v. Venkatı Ranga Rau <1), whith re- 
ference to this very suit. We adhere to the 
view therein expressed and hold the suit 
must be considered still pending until the 
decree under section 394 is passed. We reverse 
the order and remand the case for disposal 
according to law. The costs will be provided 
for in the order cf the lower Court. 

-Case remanded, 


(1) 18 M. L, J. 23; 3 M. L. T, 328, 
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(s. c. 8 M. L. T. 300.) 
MADRAS HIGH COURT. 


f s Crown SIDE. 


August 30, 1910. | 
Present:—Mr. Justice Sankaran Nair. 
In the matter of UMALAKSHMI SARAS.. 
WATI BAI axo YOGAMBA DHARMASAM. 
VARDHINI—(Mryor). 
AND 
In the matter of Tue NOTICE or MOTION 
py SWAMI VIDYANANDA PARA- 
MAHAMSA alias T. S. MUTHUSWAMY 
SASTRY, UNDER section 491 or tan CODE 
or CRIMINAL PROCEDURE. 
SWAMY VIDYANANDA PARA- 
MAHAMSA alias T. S. MUTHUSAWMY 
SASTRY— PETITIONER 
versus 
Y. T. S. NARAYANA SASTRY—Covster- 
PETITIONER. 
` Criminal Procedure Code (Act V of 1898), s. 491— 
Habeas Corpus—Mrit—Person illegally or improperly 
detained—Powers of Court under s, 491 (2). 

M, the father of two minor girls of the ages of 
about 14 and 16 years, applied for a writ against 
N, his younger brother, for their surrender. M be- 
sanyasi in 1901 and relinquished his 
rights as head of tho family to N. He beeamo a 
Brahmo in 1906 and between 1906 and 1910 again 
began to live with his wife andchildren and also 
begot some more children. ‘The elder brothers of 
the minors had all along been living with N and were 
educated by him, The wife died in April 1910. 
The object of the writ was to prevent the marri- 
age of tho minors before they attained the age 
of 16; and there was no question of morality 
or corruption: i 

Held, that tho petitioner was quite free to keep 
his daughters unmarried till thoir 16th year or evon 
after that age even though he may put his daughters 
not only to great inconvenience but to danger of ex- 
communication and the fact othis becoming a Brahmo 
did not affect the matter. 


Held, also, that as the petitioner became a sanyasi 
previously, he was not in 1906, when he became a 
Brahmo, the guardian in Hindu Law of his children. 

Held, further, that thóugh the de facto guardianship 
of the petitioner, from 1906 to 1910, of the minors may 
give him aright to sustain a prosecution under sec- 
tion 391, Indian Penal Code, against strangers, it would 
not entitle him to an order under section 491, Urimi- 
nal Procedure Code. 


The ordinary rule of Hindu Lawis that rights 
once vested are not divested and the petitioner van- 
not re-gain his status in his natural family which he 
had renounced. 


Application fora writ of Habeas Corpus, 


Judgment.—tThis is an application 
under section 491, Criminal Procedure 
Code, in the nature of a writ of habeas 
corpus by a father for the custody of his two 
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daughters in their 14th and 16th years res- 
pectively. 

On reading the affidavits, it appeared to me 
that the case is one which ought to be decid- 
ed on sworr testimony. I accordingly direct- 
ed the parties to examine witnesses. These 
are the facts. 

The petitioner, who calls himself Swami 
Vidyananda Paramahamsa alias T.S. Muthu- 
samy Sastry is a B. A. ofthe Madras Univer- 
sity and was tutor in the Madras Christian 
College from 1892 to 1899 drawing a pay 
which ranged from Rs. 35 to 65. Before 1899, 
he had pledged himself that he would not 
marry his daughters before their 16th 
year. His wife had English education in 
the Training School and was a teacher 
in the Vizianagaram Raja’s Girl School. 
In 1895, while a tutor, the petitioner donned 
the yellow robe. In 1899 he went to 
Sringeri to become a sanyast. From there 
he wrote Exhibit II to his brother Nara- 
yanan, with whom his daughters are 
living and who opposes this application. 
He resigned his appointment im the Christian 
College to become a sanyasi. He writes in 
Exhibit IT:—“Now you are wise, experienced 
and gentle. I, therefore, give the whole family 
burden to you. The children are all yours, 
the booksand furniture are yours. I make 
you a complete manager”* * * “Ont of family 
dignity, I wouldask you to support the re- 
nounced family completely from -your in- 
come.” ** “Donot write to me anything about 
the privats affairs of the family.’ There 
can beno doubt ‘that his wife did not like 
this. A few months after in November 
1899, Narayanan from Madras wrote to him 
that she was refusing to receive any help 
from him and said she did not want any help 
at all. He wrote that they were not on 
friendly terms on account of his refusal 
to receive the mother-in-law into the 
house. He states that for one month 
he supplied everything she wanted and would 
do so again willingly if she would allow 
him. He wrote he would help his brother 
the petitioner also. So far as the sons are 
concerned, Narayanan took charge of them 
from 1900. They have been living with him 
ever since, were educated by him. The eldest 
boy is now 21 or 22. The petitioner came 
to Madras and became a sanyast at 
Tiruvottiyur in 1901 obtaining the consent 
of his wife which he says was given on 
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condition that he would not renounce 
the duties of a husband. His father died in 
1901. He left itto his brother Narayanan 
to perform the usual ceremonies in the 
ordinary way. He did what a sanyast does 
on such occasions, bathe with the clothes he 
was then wearing. From June 1901 to June 
1962 he travelled in the Madras Presidency. 
He spent the rest of 1902 and the whole of 
1903 in Northern India and returned to 
Madras only at the end of the year. A photo 
of his taken during this trip is Exhibit IV 
filed to show he was then a sanyas’, Till’ 
March 1905 he lived at various places in 
Madras but not with his wife and children, 
whom he admits he did not maintain and who, 
Narayanan says, were maintained by him. 
He was suffering from fever for four or 
five months when he says his wife asked for 
the favour of an interview with him which 
he was pleased to grant. From that time she 
was visiting him occasionally but did not live 
with him. He also says that the eldest 
daughter who must have been then below 10 
stayed with him and cooked his meals for 
him. In March 1905, he went to the Circars 
for about 6 months to collect subscriptions for 
a press leaving his wife and daughters in the 
house. He returned in about November 
1905 and after that period to her death 
according to himself, she permanently Hved 
with him thongh according to his ‘brother 
such permanent residence was only from 1906. 
Early in June 1966 his mother died, he 
refused to perform the funeral ceremonies 
as he thought that Narayanan who had 
become the eldest son in the family, by 
his own renunciation of that place which 
was his by birth, was fthe proper person. 
On the 11th of that month he wrote “as a 
self-adopted son - of mother India” a 
characteristic letter to Narayanan, in which 
assuring him, “I went away from the bodily 
mother in order I might serve mother India” 
and that he has one of the best of their race 
and that Narayanan ought to be proud of him 
as the only “Sanyasin product” of the Madras 
University, ‘calls upon’ Narayana to honour 
his mother’s memory with a contribution of 
Rs. 15 a month towards the maintenance of 
the press, which, he says, is for the improve- 
ment of the Vernacular literature. The evi- 
dence does not show what the reply was. 
Though he did not attend the funeral care- 
monies, his wife attended, without asking him, 
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as hesaysiu such matters she did not take 
his consent. Tt is probable he was dis- 
pleased with her treatment as she took away 
the daughters who were till then living 
apparently with Narayanan. Within a few 
days after this, 16th June 1906, the petitioner 
signed the covenant and—became a Brahmo. 
His wife did not sign the 
Butit is probable that to please him she 
lived a Brahmo life. Till September 1908, 
his daughters continued to live with him. 
His sons were with Narayanan. He wanted 
Narayanan to send them to bim. Narayanan 
says he left it to them to do what they liked. 
But it may be inferred that he was not 
willing to send them and the petitioner says 
that his wife dissuaded him from taking any 
legal steps. In 1908 his eldest daughter 
ran away to her uncle Narayavan’s house, as 
she hoped that he would get her married. 
The petitioner brought her back and to pre- 
vent any further attempts placed her 
in a Home at Poona in September 1908. 
The second daughter also was taken there 
in January 1909. His wife went to Poona in 
September 1909 and brought them away with- 
out obtaining the consent of the petitioner 
and against his wish. The petitioner states 
that the reason was that it was a. hard life his 
danghters were leading there. The evidence 
on the other side is that she wanted to get 
them married; after this, they lived together. 
But according. to the daughter, the petitioner 
cooked his own meals, and they cooked their 
meals separately, thongh they lived in the 
same house. This is denied by the peti- 
tioner. The evidence on either side to 
corroborate this is not of much value. The 
wife and children lived with the petitioner 
till April 1910 when the wife went to the 
Maternity Hospital. She died there. Be- 
tween 1906 and 1910, the petitioner and his 
wife lived as husband and wife and she bore 
him children, On her death, the petitioner 
states that he performed the 
service in Brahmo form. Narayanan was not 
in Madras on the day of her death and, 
therefore, no Brahmin priest was engaged the 
first day. On the 2nd day he arrived and 
the ceremonies were thenceforward carried 
out in the orthodox Brahmin style. 

There is no doubt that from 1906 to 1910 
while his wife and danghters were with him, 
he was earning enough to maintain them, but 
it is also proved beyond doubt that she 
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underwent great privations. Besides the 
evidence of witnesses on either side who prove 
payments of small sums of cash and their 
supplying them with necessaries like rice, 
there is the strong evidence furnished 
by Exhibit I, a memo. left by her on her 
death, which shows that she pledged even her 
Tali, marriage symbol, for 8 annas. A married 
woman will, of course, not do this unless 
in very dire straits. She tells her children 
in this memo. not to tell their father of this, 
and it is evident from his distress in the 
witness box when he read this that it came to 
the petitioner as a painful surprise. My 
conclusion on this point is that he was so 
absorbed in his divine mission, the service 
of ‘Mother India’ that though he earned 
sufficient for their living, he did not give 
her enough and that she bore everything in 
silence trying as best asshe could in vari- 
ous ways to make both ends meet, The object. 
of the petitioner is to prevent the marriage 
of his daughters before they complete their 
16th year. His brother and other relatives 
apprehend that if the girls are not-married 
before they attain age, they may be put 
out of caste or they may find it dificult to 
get them married and if the girls return 
to their father who is asanyus? and was 
living with his wife thera may arise further 
difficulties. 

T think the petitioner is quite free to keep 
his danghters unmarried till their 16th year 
or even after that age even though he may 
put his daughters not only to great inconveni- 
ence but to danger of es. communication. 

The fact that he has become a Brahmo 
does not affect the matter. He will not 
thereby lose any rights he had before. 
Leaving out of consideration for the present 
his living with his wife, there is nothing 
proved against his character. He seems 
to beaman of strong convictions, who is 
acting upon them sacrificing his worldly 
prospects, who has consecrated his life to 
what he regards his holy mission in lifeand 
will not allow on that account his material 
interests or the happiness and the interests 
of his wife and children to stand in the way. 
He wants his daughters to be brought up ac- 
cording to his own views. 

None of his relatives, his brothers, brother- 
in-law de. share his views. They retain 
their old faith and strictly orthodox ideas 
in their completeness, His wife was an 
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educated lady herself.. She led an uncom- 
plaining, silent and hard life from 1900 to her 
death. She had undoubtedly a Will of her 
own. She brought away her daughters 
from Poona. Her husband admits that she 
would not iake his consent for such things 
as attending funeral ceremonies, &e. She 
attended his mother’s funerals without his 
leave, and she persuaded him to leave her 
three sons with Narayanan and on her 
death-bed practically advised her daughters 
to leave their father and live with Nara- 
yanan. 

In these circumstances there is no ques- 
tion of morality or corruption to influence 
my decision. If the petitioner retained his 
right of custody when he became a Brahmo, 
the daughters must be placed in his custody 
as nothing has happened since to deprive 
him of that right. Whether he had such 
rights then is the question for determina- 
tion. His declarations in his letter Exhibit 
II already extracted, the resignation of his 
appointment in the Christian College, his 
renunciation of his position as the head of 
the family by giving up the family lands to 
Narayanan, his entire and otherwise in- 
explicable and very reprehensible abandon- 
ment of his wife and children till 1905, his 
wanderings throughout the country, when 
he was photographed as a sanyast, his dis- 
carding the sacred thread, taking a new 
name,the ceremony of his initiation, and 
his conduct on the deaths of his parents 
when he declined to perform the funeral 
ceremonies on the ground that he is a 
sanyaust, and Narayanan who has become 
the eldest son on account of his renuncia- 
tion is the proper person to perform them, 
living the life of a sanyasi apparently lead 
only to one conclusion. He insists himself 
thathe has become and is stil a sanyasi. 
His own statement is remarkable: 

“While I admit that I have been wearing 
a Kashaya Garb, I deny I am à sanyasi in 
the ordinary acceptance ofthe term. I took 
up the sanyast with my own interpretation 
of the prescribed formulas to a sympathetic 
priest that I chose, and who was fully ap- 
prised of my views and motives and I feel 
bound only by that interpretation. I am 
nota total innovator in this matter but an 
imitator of religo-social labourers like San- 
kara, Ramanuja and Madwa who put what 
interpretations they chose upon the Vedic 
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texts. My object has always been to effect 
religious and social amelioration according 
to the best of my lights.” 

He has not given in his evidence his own 
interpretation of the formulas to show that 
the ordinary legal consequences should not 
follow from his having become a sanyasi. 
Butit is clear from Wxhibit IL and his con- 
duct during the subsequent years that such 
peculiar interpretation has nothing to do with 
the question now under consideration whether 
he has ceased to belong to his natural 
family. 

Mr. Narayana Rao contends that he is 
not sanyasi and relies upon two facts: first, 
he has been made a sanyast by Mr. Sub- 
ramaniem, Assistant Professor in a College; 
secondly, he was living with his wife. When 
Mr. Subramaniem was in the witness box, 
his qualifications or disqualifications for 
making one a sanyasi were not elicited. I 
am prepared, however, to assume that not 
being himself a sanyasi, he was not com- 
petent to initiate the petitioner into the 
sanyasa asrum. ButT have very little doubt 
that the petitioner himself was in real 
earnest and acted in good faith. He still 
maintains the validity of his initiation into 
the sanyasa asram and I am not satisfied 
that if a man bona fide goes through the cere- 
mony, renounces his family ties, lives a sanyast 
life, honestly believing he is a sanyasi, he 
is any the less a sanyasi on account of 
the invalidity of his initiation. : To hold 
otherwise would be to make him an out- 
caste and Iam not prepared to decide so 
when he himself earnestly states he is a 
sanyasi and the opposite side does nob raise 
the question. It is also true he lived with his 
wife in 1905 or 1906. But he did so, not be- 
cause he was not a sanyast but he had on 
account of the promise he had to make, to get 
her consent. It can only be treated as a viola- 
tion of his sanyasa asram. 1 must, there- 
fore, hold that he was, what he himself says 
he was, a sanyas? and he, therefore, was not in 
1906 when he became a Brahmo the guardian 
in Hindu Law of his children. 

There is undoubtedly the strong circum- 
stance in his favour that he was their dz facto 
gusrdian from 1906 till his wifes death. 
Such de facto guardianship is sufficient to 
sustain a prosecution under section 361, 
Indian Penal Code, and as against strangers 
would entitle him to an order for restoration 
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to his custody under section 491, Criminal 
Procedure Code. 

It was then suggested that though he may 
have lost his rights when he becamea smyasi 
it was open to him toresume them. I do not 
think so. The ordinary rvle of Hindu Law 
is that rights once vested are not divested 
and he does’ not re-gain his status in his 
natural family he has renounced. 

In these circumstances, | have now to see 
what order I should pass under section 491, 
Criminal Procedure Code. No rules have 


been passed under section 491 (2) to regalate 


the procedure. I have found that the child- 
ren have not been illegally or improperly 
detained. So section 491 (1) (b) does not 
apply. I have, therefore, to pass orders 
under clause (a). I find then that the peti- 
tioner has not proved his right to the 
cust sdy of his daughters, their 
brothers are living with Narayanan who 
has educated and brought them up, that 
there is no allegation that they are not likely 
to be well treated by him; their mother on 
their death-bed was willing that they should 
live with him. After their father, their 
brothers and Narayanan are their nearest 
relations and who are in possession of the 
little family property they have. 

On these facts, I am not prepared to grant 


the prayer that the daughters should be. 


restored to his custody and rejecting that 
part of the application, direct that the girls 
be informed that they are free to go where 
they like to their father, uncle or brothers. 
Application rejected. 





(s. o. 8 M. L. T. 289.) 

MADRAS HIGH COURT. 
CORIMINAL Reviston Case No. 377 or 1909. 
(ORIMINAL Revisioy Permios No. 283 
‘or 1909.) 

February 11, 1910. 

Present: —Mr. Justice Sankaran Nair. 
fin re T. S. SUSAL PILLAY AND ANOTHER— 
PETITIONERS. 

Criminal trespuss—Property in dispute—Order pro- 
hibiting possession being taken by complainant. 

A trespass on the property in the possession of the 
complainant cannot be sustained in face of an 
order prohibiting him from taking possession. 

Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 

Court to revise tho judgment of the Assistant 
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First Class Sub-Divisional Magistrateof Trichi” 
nopoly in Criminal Appeal No. 24of 1909, con- 
firming the conviction and sentence passed on 
the accused in C. C. No. 433 of 1908, onthe file 
of the Courtof the Town Second Class Magis- 
trate of Trichinopoly. 

Order.—In the face of the order of 
the 8th July 1908 prohibiting the lst Pro- 
secution Witness from taking possession 
of the property in dispute, it is impossible 
to say that the petitioners committed tres- 
pass on the property in the possession of ihe 
complainant. Iam unable to agree with the 
lower Courts that the order is vague. I set 
aside the conviction and sentence. The fine, if 
levied, will be refunded. 

Conviction set aside. 





(s. c. S M. L. T. 296.) 

MADRAS HIGH COURT. 
Criminar REVISION No. 714 or 1909. 
(Rererrep Case No. 43 or 1909 ) 

April 26, 1910. 

Present:—Mr. Justice Miller and 

- Mr. Justice Munro. 
EMPEROR 
versus 
JOSEPH KANGANI AND otieas—Accosep. 

Practice—Arms Act (IX of 1878)—Euplosives Sub- 
stances Act (VI of 1908)—Re-trial necessary for con- 
viction under another Act—Revisional powers of the 
High Court. 

Whero a case might properly have been tried 
under the Arms Act or the Explosives Substances Act, 
aud the Public Prosecutor did not ask for an 
order for a re-trial: 

Held, that the High Court cowd net convict under 
cither of the enactments without a fresh trial. 


Case referred for ‘the orders of the High 
Court under section 438 of the Criminal Pro- 
cedure Code, by the District Magistrate of 
Tinnevelly, in his letter dated 3rd December 
1909, R. O. C. No. 2126 Mag. of 1909. 

Order.—tThe case might properly have 
baen tried under the provisions of the Arms 
Act or the Explosives Substances Act of 1908, 
but the Public Prosecutor does not ask us 
now to order a re-trial and we cannot convict 
the accused under either of ‘those enactments 
without a fresh trial. 

We agree with the District Magistrate 
that the sentences are inadequate and we 
set them aside and in lieu thereof sentence the 
accused to pay fines of Rs. 100 (one hundred) 
each and in default to undergo simple im- 
prisonment of 2 (two) months cach. 
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THE SECRETARY OF STATE FOR INDIA IN COUNCIL VY. GOPISETTI. 


(s.c. 8 M. L. T. 810.) 
MADRAS HIGH COURT. 
Freyr Orvis Appear No. 95 or 1905. 
April 29, 1910. 
Present:—Mr. Justice Miller and 
< Mr. Justice Munro. 
Tus SECRETARY or STATE ror INDIA 
In UCOUNCIL— DRFENDANT— APPELLANT 
versus 
GOPISETTI NARAYANASAMI NAIDU 
GARU, Recetvern, NEIDADAVOULE AND 
MEDUR ESTATES— Prarntige— 


Responrent. 
Madras Survey and Boundaries Act (LV of 1897), 


gs. 11, 12, 24—Decision by a Survey Officer —Date of 


decision—Communication—Limtation—Starting point. 
The date of a decision, as a starting point of limi- 
tation, is the date of its communication to the parties 
and a decision cannot bo said tobe passed until it 
_is in some. way communicated to the partics 
affected by it. 
Annamalai v. Cloete, 
Sankara, 12 M. 1, followed. 
Where the Survey Officer gives tho parties suffi- 
cient notice of the day on which he will pass his deci- 
sion, to cnable them, if they choosc, to be present and 


6 M. 189 and Seshamma v. 


hear itand if the decision is announced on that day,- 


that is the date of communication though the varties 
may not care to listen. A ; 

But where the Survey Officer publishes his doci- 
sion by sending copies of it to the parties, the date 
of the receipt of the order is the date of com- 
munication. 

Appeal against the decree of the District 
Court of Godavari, in Original Suit No. 10 of 
1903. 

Judgment.—Under section 25 of 
Act XXVIII of 1860 (Madras), the starting 
point of limitation for the appeal by way of 
suit, allowed by that section was the passing 
of the Survey Officer’s decision and in Anna- 
malai v. Cloeie (1) and Seshamma v. Sankara 
(2), it was held that the decision was passed 
when it was communicated to the parties. 

The language of section 13 of Act1V of 
1897 (Madras) is somewhat different. The 
starting point is the date of the decision of 
the Survey Officer, and in the present case, 
that is a decision to which the provisions of 
section 24 are applicable, and section 13 is 
made by section 25 to apply mutatis mutandis 
in the case of a final decision passed under 
section 24. The starting pointis, therefore, 
the date of the decision passed under section 
24, We find no difficulty in holding that the 
date of the decision is the dateon which the 
decision is passed; and, therefore, that the 


(1) 6 M. 199. 
(2) 12 ML L 


starting point is the date of the passing of the 
decision. The precedents seem, therefore, to 
be in point, there being no material difference 


between the earlier and the later acts so far - 


as the present matter is concerned. 

Section 24 of Act 1V of 1897 requires the 
decision to be recorded in writing with its 
reasons and communicated to the parties, but 
these provisions do not very gréatly help us 
to determine on what date the decision is 
passed. Both sides rely on section 11 (3)read 
with section 12 (a), the Government Pleader 
as showing that there is a difference between 
the date of the order and the date of com- 
munication thereof, and Mr. Sundara Aiyar 
as making it plain that itis only a com- 
municated order that sets limitation running. 
The somewhat peculiar provisions of section 
12 (a) may perhaps be explained by the fact 
that in section 11 (8) the making of the order 
and its communication are intended to be 
practically simultaneous: the communication 
is to be ‘forthwith’. Though, therefore, this 
provision supports the Government Pleader 
to the extent that it shows that the date of 
the order and the date of communication may 
inthe contemplation of the legislature be 
different dates, still it does not support the 
more important inference that the Act con- 
templates the starting of limitation before the - 
communication of the order to the parties. 

There is some difficulty in the matter, but 
on the whole we think we ought to follow the 
authorities to which we have referred, which 
hold that the date of a decision is the date of 
its communication to the parties. A decision 
cannot properly be said to be passed until it 
is in some way pronounced or published under 
such circumstances that the parties affected by 
it have areasonable opportunity of knowing 
what it contains. Tillthen though it may be 
written out, signed and dated, itis nothing 
but the decision which the officer intends to 
pass. It is not passed so long as it is open to 
him to tear up what he has written and write 
something else. 

We do not say that in all cases the decision 
under section 24 of the Act (IV of 1897) is 
passed on the day on which the information 
required by that section reaches the party to 
whom it has to be given. There seems to be 
nothing to prevert the Survey Officer from 
giving parties sufficient notice of ' the day on 
which he will pass his decision, to enable 
them, if they choose, to be present and hear 
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it, and if thatis done limitation would run 
from that day ifthe decision is announced on 
that day. That is the date of communisation 
though the parties may not care to listen. 
But if the course adopted in the present 
case is taken, and the Survey Officer publishes 
his decision by sending copies of it to the 
parties, the date of communication will be 
different. It will not necessarily be the date 


on which the copy actually comes into the’ 


hands of the party,,and on that point the 
Government Pleader had something to say. 
But we do not think we ought now to institute 
an inquiry as to what is the true date of com- 
munication in this case; it seems to have been 
accepted in the Court below thatthe date of 
receipt of the order is the date-of cm- 
munication. We, therefore, overrule the con- 
tention of the Government Pleader that the 
suit is barred by limitation. On the merits 
we are not prepared to say the District Judge 
has cometo a wrong conclusion. Itis the 
case of both parties that two channels Jinuga- 
kodu and Mattavanikodu formerly existed, 
and the decision of the question at'issue turns 
upon the position of Mattavanikodu. We find 
now on the ground a drainage channel dug by 
the Department of Public Works some five 
years prior to the Survey Officer’s enquiry, 
and also a channel some distance to the north. 
It is between these channels that the land in 
dispute lies. The plaintiff’s case is thatthe 
drainage channel oczupies the bed of the 
Mattavanikodu. ‘I'he case for the Ist defen- 
dant is that Mattavanikodu was further to 
the south. But no such channel is now in 
existence, nor is there any evidence that any 
such channel ever existed. On the other hand, 
thereis evidence to support the plaintiff's 
case, and one of the lst defendant’s witnesses 
admitted that the drainage channel might 
have been dug onthe site of Mattavanikodu 
as to the relative positions of HWnugakodu 
and Mattavanikodu there is no doubt, for 
Exhibits H and K show that the former was 
north of the latter. Again according to the 
Survey Officer the drainage channel was dug 
along the lowest line of country, and he 
assumes, and the assumption is reasonable, 
that there was along the line an important 
stream. If this were so, and the stream was 
known as Enugakodu we should expect to find 
it given as the northern boundary of Amada- 
Japalli just as it is given as the northern 
boundary of villages to the west. We think, 
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therefore, that all the probabilities point to 


_the present drainage channel as the site of 


Mattavanikodu and tothe northern channel 
being Huugakodnu. This would also fit in 
quite well witb the boundaries given in the 
old account for the village of Amadalapalli. 

The appeal is, therefore, dismissed with 
costs, 

This decree should be satisfied within three 
morths from this date. | 


Appeal dismissed. 





(s. c. 1 M. W. N. 52258 M. L. T. 826) 
MADRAS HIGH COURT. 
REFERRED Treat No. 17 or 1910. 
URIMINAH Arrears Nos. 137 to 151, 161 To 
163 anp 205 or 1910. 

August 18. 1910. 

Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 

GADE CHENNAPPAREDDI AND orgers— 
PETITIONERS 

- versus 
EMPEROR—Opposire Party. 

Penal Code {Act XLV of 1869), ss. 149, 802—Murder 
—Common object of a mob —Likelihood of murdor being 
committed, 

At the annual Sivarathiri festival at Kottappa 
Konda, which was attended by innumerable people, a 
constuble S andthe Gth accused got drunk and grow 
disorderly. Botli fell down unconscious. The Sub- 
Inspector with other constables came to the spotand 
arrested the 6th accused asa murderer. A crowd 
collected round them. On tho way, coustable 5 
was struck with a stick and he in return killed one of 


‘the crowd with a bayonet. This inflamed the crowd 


which arrived at the Police Station and demanded the 
release of the 6th accused which was refused. The 
1st accused took a prominent part in the riot from the 
attack on the Police Station, when he incited the 
crowd to throw stones and beat the police, to the 
burning of the tents, tho fiaal actin the riot. The 
constable S thon got into the hands of mob and was 
murdered and burnt: Held, that the 1st accused was 
guilty under sections 302 and 149, Indian Penal 
Code, because it was a common object of the mob to 
take vengeance on S, who had bayonetted one of 
their number andthe lst accused must be taken to 
have known that S was likely to be murdered if the 
mob caught him. 


Trial referred by the Additional Court 
of Session of the Guntur Division for con- 
firmation of the sentence of death passed 
upon the said Ist Prisoner in Case No. 27 of 
the Calendar for 1909 and appeals against 
the sentence of the Additional Court of Ses- 
sion of the Guntur Division, in Case No, 27 
of the Calendar for 1909, 
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Mr. S. Swaminathan, for the Petitioners. 
Mr, T. Itichmond, Contra. 
Judgment. 

Muaro, J.—Twenty-one persons are con- 
cerned in these appeals. They have been 
convicted of various offences under the 
Indian Penal Code in connection with a riot 
which took place at Kotappakonda in the 
Guntur District on the 18th February 1909. 
During the riot a constable Seshayya and a 
Salt peon Mastan were killed, various other 
Police officers were assaulted, and a Police 
Station, a Choultry, some Revenue sheds 
and the tents and furniture ofthe District 
Superintendent of Police and “alt officials 
were set on fire. A general description of 
the originaud course of the riotis given 
by the Sessions Judge in paragraphs Nos. 
§ to 16 of his judgment. That description 
has not been challenged before us and it 
appears to be substantially correct. Most. 
of the appellants were rested as the result 
of identification “parades. Objections tothe 
bona fides of these parades were taken before 
the Sessions Judge. The Sessions Judge 
found that objections were unfounded, and 
that the parades. were properly conducted. 
No attempt, save in the case of the lst 
accused, hasbeen made before us to contest 
this finding, which J have no doubt is correct. 
I shall now proceedto consider the case of 
each appellant. 

Gade Chennappareddi, appellant in 
Criminal Appeal No. 150 of 1910 and the 
1st accused in the Sessions Court, has been 
convicted of offences under sections 147 
333, 435,436, 307 and 302 of the Indian Penal 
Code, these offences being involved in counts 
Nos. 1, 2, 3, 5, 7, 9, 11,138, 15, 17, 19, 21 and 
23 of the charge and sentenced to death. 
The evidence of the prosecution witnesses 
Nos. 1. 7,8,10, 13,17, 20, 21, 22, 23, 24, 
26, 27, 28, 32, 72, 80 and 86 leaves no doubt 
thatthe lst accused took a prominent part 
inthe riot from the attack on the Police 
Station, when heincited the crowd to throw 
stones and beat the Police, to the burning 
of the tents which may be taken to be the 
final act in the riot. The Ist accused was 
well-known to the Station House officer, the 
prosecution witness No. 1. His name was 
mentioned the same night by that officer 
to the Head Assistant Magistrate, Mr. Ker- 
shasp. A telegram directing his arrest was 
gent to the Polico Inspector of Bapatla, and 
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he was arrested on the evening of the 20th 
February. He attempted to prove an alibi 
in the Sessions Court, but the Sessions Judge 
rightly refused to believe his witnesses. He 
was sentenced to death because he was 
found to have actually taken part in the 
murder of the constable Seshayya, and 
because he was the leader of a crowd which 
committed that and another murder. The 
evidence, which has been correctly sum- 
marised by the Sessions Judge in paragraph 
No. 60 of his judgment, leaves no donbt as 
to the guilt of the Ist accused on counts 
Nos. 1 (section 147, Indian Penal Code), 
3 (sections 307 and 149, Indian Penal Code), 
9 (sections 333 and 149, Indian Penal 
Code in respect of Police Inspector, Sub- 
barayalu Chetti),11 (sections 333 and 149, 
Indian Penal Code in respect of Police 
Inspector, Sanyasayya Naidu), 13 (sections 
333 and 149, Indian Penal Code in respect of 
Station House officer, Krishnayya Naidu), 15 
(sections 323 and 149, Indian Penal Code in 
respect of the District Superintendent of 
Police), 17 (sections 333 and 149, Indian Penal 
Code in respect of Sub-Inspector, Sriramulu 
Chetti), 19 (sections 435 and 149, Indian 
Penal Code in respect of the barning of the 
tents), 21 (sections 436 and 149, Indian 
Penal Code in respect of the burning ot the 
Revenue sheds) and 23 (sections 436 and 
149, Indian Penal Code in respect of the 
burning of the Choultry). Theother counts 
on which the lst accused has been found guilty 
are counts Nos. 2,5 and 7. Count No. 2 (sec- 
tions 436 and 149, Indian Penal Code) relates 
to the burning of the Police Station, the first 
act ofarson committed in theriot. There is 
no evidence that the Ist accused himself set 
fire to the Police Station, and he can only 
be found guilty on this count if it is held that 
the Police Station was set on fire in prosecu- 
tion of the common object of the unlawful 
assembly, or that the members of the assem- 
bly knew that the Police Station was likely 
to be seton fire in prosecution of the com- 
mon object. Now there can be no doubt 
that the common object of the assembly 
when it first went to the Police Station was 
to secure the release of the 6th accused in 
the case who had been arrested by the Police, 
It is impossible on the evidence before us 
to predicate that, before the station was 
actually set on tire by some person or persons, 
yet as uuknown, the assembly had formed any 
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intention to burn the Police Station, or knew 
that it was’ likely tobe burnt. I, therefore, 
find the lsi accused not guilty and acquit 
him under count No. 2. Count No. 5 (sec- 
tions 302 and 149, Indian Penal Code) 
relates to the murder of constable Seshayya. 
That the Ist accused is guilty under this 
count is clear, for there can be no doubt that 
it wasa common object ofthe mob to take 
vengeance on Seshayya who had bayonet- 
ted one of their number, and thellst accused 
must be taken to have known that Seshayya 
was likely to be murdered if the mob caught 
him. The Sessions Judge has, however, 
found thatthe 1st accused actually took part 
in the murder of Seshayya, and largely on 
that. ground has sentenced bim to death 
instead of transportation for life, the sentence 
passed on the other appellants who were 
found guilty under sections 302 and 149, 
Indian Penal Code. It, therefore, becomes 
necessary to examine the evidence bearing 
upon the actual participation by the Ist 
accused in the murder of Seshayya who was 
first beaten and knocked down and burnt. 
The evidence is that of the prosecution 
witnesses Nos. 7, S and 32. Prosecution 
witness No. 7 stated that Seshayya was 
lying on the ground, that some persons 
threw straw upon him and set fire to it 
while he’ was still alive, and that the Ist 
accused was among those who burnt Seshayya. 
In answer to questions in cross-examination, 
he said that the lst accused piled straw on 
Seshayya, and, again, that the Ist accused 
twice or thrice threw straw on Seshayya 
when he moved. One objection taken to 
the evidence of this witness is that he did 
not impart his knowledge of the murder of 
“Seshayya tothe authorities at the earliest 
possible opportunity. It is not clear that 
the witness did mention his knowledge till 
after he had identified the Ist accused on 
the 2nd Aprilat Guntur, though he had 
been with the Police as early asthe 27th 
February when he took part in an identifica- 
tion parade at Palakalur. I do not, however, 
attach much importance to this, seeing that 
he did not previously know the persons whom 
he says he saw take part iv the murder of 
Seshayya. He appears to have waited 
until the investigating Police Inspector Mr. 
Rajagopal Row, who must have had many 
people to examine, came to take a statement 
from him inhis turn, and I do not think 
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that the fact that he did so wait is by itself 
sufficient reason for rejecting his evidence. 


< The other objection taken to his evidence is 


more important because it is contended 
that it throws doubt upon the identification 
of the Ist accused by the witness at Guntur. 
In the Sessions Court the witness made the 
following statement in cross-examination:— 
“When I identified Ist accused, all those 
people were standing in a line. I said in 
the lower Court that I identified people in 
the Taluk Cutchery that day. I did not say 
that I was not shownany except Ist accused 
when I identified him in Guntur.” 
Exhibit II, a deposition given by the’ witness 
before the Committing Magistrate, contains 
the following:— “I was not shown any 
except the lst accused when I identified in 
Guntur,” so that the witness apparently 
denied in the Sessions Court a statement 
which he undoubtedly made before the 
Committing Magistrate, Mr. Robertson. 
Now the meaning, which appears to have 
been pub upon the statement whenit was 
translated into Telugu and put to the 
witness in cross-examination, is that when 
he identified the Ist accused, the Ist accused 
was not mixed up with others but was made 
to stand alone. It isthis meaning which 
in this Court also is sought to be put upon 
the statement. Now if that is what the 


. witness really meant, it is difficult to believe 


that Mr. Robertson would have used the 
language hedid. The more natural mean- 
ingof the English is that the lst accused 
was the only accused person shown to the 
witness when he identified at Guntur, and if 
this is taken to be the meaning, the witness 
was entirely right in denying that he had made 
the statement imputed to him. One apparent 
difficulty is that the witness in fact identified 
at Guntur not only the Ist accused, but also 
the 43rd and 44th accused. At the hearing, 
counsel for the Crown was unable to suggest 
any explanation, except thatthe statement of 
the witness might have been wrongly recorded 
by Mr. Robertson. I find, however, that the 
statement was strictly accurate inthe cir- 
cumstances in which it was made. In the 
early stages of the preliminary enquiry there 
were 58 accused persons and these were 
These batches 
were put up separately before the Magistrate, 
and the present prosecution witness No. 7 and 
some other witnesses were examined separate, 
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ly,as against esh bitch. Thus we find 
three depositions given by the prosecution 
witness No. 7. Exhibit II is his deposition 
against the batch consisting of accused Nos. 1 
to 20 before the Committing Magistrate, and 
of the three accused identified at Guntur, only 
the Ist accused was in this batch. The accused 
Nos. 43 and 44 were in the third batch as the 
56th and 55th accused, and the prosecution 
witness No 7 spoke specifically against them 
in his deposition taken in respect of that batch. 
Thusthe witness clearly meant that of the 
accused before him when he gave his deposi- 
tion Exhibit LT, only the Ist accused was 
shown when he identified at Guntur, and that 
was a correct statement. This view is further 
supported by the fact that the lst accused in 
his statements never suggested any trickery 
in the matter of bis identification, nor did his 
pleader before the Committing Magistrate 
attempt to elicit any, but was apparently con- 
tent withthe answer of the witness: — About 
a month after the occurrence [ identified 1st 
accused in Guntur’. This objection, therefore, 
also fails, and I see mo reason to differ from 
the Sessions Judge as to the reliability of the 
evidence of his witness as against the lst 
accused. The prosecution witness No. 8 
stated that he saw straw piled on Seshayya 
and set fire to. He identified six persons 
before the Committing Magistrate, but of them 
he, in examination-in-chief on the 4th 
September 1909 before the Sessions Judge, 
failed to identify the 1st accused and another. 
Hehad also identified the Ist accused ina 
parade on the 8th March 1909. On the 7th 


September. the witness was confronted with 


the Ist accused and then explained that he- 
had not identified him on the previous occasion. 


because it was very dark and because he had 
shaved. He then added that the lst accused 
threw straw on the constable and said he must 
be burnt. Considering the lapse of time the 
failure at first to pick out the Ist accused is 
not necessarily fatal to the evidence of this 
witness though it might not be safe to act on 
that evidence if it stood alone. Another 
objection taken t? the evidence of this witness 
js that though he and the prosecution wit- 
nesses Nos. 10 and 11 appeared before Police 
Inspector Shaw the day after the riot and 
gave some information, reither the Inspector 
who knew no Telugu nor the Head Constable, 
the Court witness No. 4, who interpreted to 
him in such scanty English as he possessed 
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can remember whether the burning of a 
constable was mentioned. It is quite clear, 
however, that Shaw’s examination of his 
informant was of the most perfunctory and 
insufficient character. Theprosecution witness 
No. 32. says the 1st accused was one of those 
who pursued and beat Seshayya and the only 
thing urged against him is that he is related 
to the Station House Officer the prosecution 
witness No. 1. I think the evidence of the 
prosecution witnesses Nos. 7, 8 and 32 taken 
together leaves no reasonable doubt that the 
lst accused did actually take part in the 
murder of Seshayya. Count No. 7 relates to 
the murder of the Salt peon Mastan. There 
is no evidence that the lst accused himself 
beat Mastan and it is contended that section 
149, Indian Penal Code, does not apply as the 
mob had no common intention to beat the Salt 
Officials. No doubt, there does not appear to 
have been such an intention at first, but ib 
developed whena Salt peon, the .prosecution 
witness No. 110, picked up a carbine, and 
a general attack was made on the Salt Inspector 
aud his peons, with the result that Mastan 
was so severely injured that he died. The 
attitude of the Ist accused in the matter is 
shown by the evidence of the prosecution | 
witness No. 10, who says that, when he gave 
some water to Mastan after his beating, the 
Ist accused abused and assaulted him for 
think there are sufficient 
materials in the case’ of the Ist accused, 
especially considering the leading part which 
he undoubtedly took throughout, to warrant 
a conviction under the 7th count. The result 
is that I confirm the conviction on all counts 
except the 2nd and also the sentence of death 
and other sentences passed except that the 
fineof Rs. 509 imposed under section 435, 
Indian Penal Code, is remitted. 

The th accused K. Venkatareddi has been 
convicted under sections 147, 333 and 436, 
Indian Penal Code, these offences being 
involved in charges Nos. 1, 2, 9,11 and 13 
already particularised when dealing with the 
Ist accused. For the same reasons as in the 
case of the lst accused, I find this accused 
not guilty and acquithim under count No. 2 
(section 436, Indian Penal Code). There is 
abundant reliable evidencs to warrant the 
conviction of the 4th accused under the other 
counts. The defence set up in the Sessions 
Court was not pressed upon us. I confirm 
the conviction under secsious 147 and 333, 
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Indian Penal Code, and the sentence of four 
years’ rigorous imprisonment passed under 
section 333, Indian Penal Code. The sentence 
of two year’s rigorous imprisonment passed 
under section 436, Indian Penal Code, 1 set 
aside, 

The 9th accused, D. Veukatareddi, has been 
convicted under sections 147 and 333, Indian 
Penal Code, and I think the conviction is 
right, and thatthe defence of alibi way rightly 
disbelieved. I confirm the conviction and sen- 
tence passed on this accused. 

The llth accused, Nune Nagireddi, has 
been convicted under sections 147 and 333, 
Indian Penal Code, and the evidence warrants 
the conviction. The defence put forward in 
the Sessions Court was not pressed upon us. 
I confirm the conviction and sentence. 

The 12th accused, Kasa Venkatasawmy, 
has been convicted under sections 147, 333 
and 436, Indian Penal Code. The conviction 
under section 439, Indian Penal Code, is set 
aside as in the case of the Ist accused. The 
conviction under the other sections is warrant- 
ed by the evidence. The evidence of alibi 
was vightly disbelieved by the Sessions Judge. 
I confirm the conviction under sections 147 
and 333, Indian Penal Code, and the sentence 
of four years’ rigorous imprisonment. I set 
aside the sentence of two years’ rigorous 
imprisonment under section 436, Indian 
Penal Code. 

The 13th accused, Allam Pakirayya, has 
been’ convicted under sections 147 and 333, 
Indian Penal Code, and the evidence justifies 
his conviction. His defence in the Sessions 
Court was not pressed upon us.” I confirmthe 
conviction and sentence. 

The 14th accused, Nadikattu Venkatareddi, 
has been convicted under sections 147, 333, 
436, 307 and 302, Indian Penal Code. The 
conviction under -these sections is supported 
by abundant evidence, which has been correct- 
ly set out by the Sessions Judge and I think 
the conviction is right save upon the 2nd 
count. The alibi set up in the Sessions Court 
was not pressed upon us. I acquit the ac- 
cused on the 2nd count but confirm the con- 
vietion under the other counts. The sen- 
tences are confirmed save that the sentence 
of Rs. 500 fine is set aside as the accused 
has beer acquitted of one of the offences under 
section 436, Indian Penal Code, with which 
he was charged. 

The 15th accused, Dondeti Atchireddi, 
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has been comwvietad under sections L47 
333, 435, 436. 307 and 302, Indian Penal 
Code, and there is no reason to doubt 
that he has been rightly convicted save 
under the 2nd count. The alibi set up 
in the Sessions Court has been relied upon 
here, but there is no reason to disbelieve 
the evidence of the Sub-Magistrate which 
proves the presence of the accused at 
the riot. I contirm the conviction and 
sentences save that the accused is acquitted 
on the 2nd count and that the fine of Rs. 500 
is remitted as in the case of the Ltth accused. 

The 16th accused. Tota Kotayya. has 
been convicted under sections 147, 333, 
436 and 807, Indian Penal Code. The 
conviction under section 436, indian Penal 
Code, is in respect of the 2nd count and 
is set aside together with tho sentence of two 
years’ rigorous imprisonment. The convie- 
tion under the other sections is fully justified 
by the evidence. The defence evidence of 
alibi was not pressed upon us. This accused 
appears to be only sixteen years of age. | 
think it sufficient to sentence him to three 
years’ rigorous imprisonment. 

The 17th accused, Kotta Veeranna, has 
been convicted under sections 147, 335, 
435, 436 and 307, Indian Penal Code. The 
conviction and sentence under section 430, 
Indian Penal Code, are set aside as in the 
case of 16th accused. The conviction under 
the other sections is, | think, right, and 
is confirmed together with the sentences 
passed. 

The 22nd accused. Pappula Thomas. the 


23rd accused, Yanamala Chelamadu, and 
the 24th accused, Chintabattuni Rayulugadu, 


have been convicted under sections 1-47, 
333 and 438, Indian Penal Code. The con- 
viction and sentence under section 436, 


Indian Penal Code, are set aside as the cou- 
viction relates to the 2nd count. The convic- 
tions under the other sections are supported 
by strong evidence which is practically 
the sams against all and are clearly right. 
I confirm them andthe sentences passed under 
section 333, Indian Penal Code. 


The 30th accused, Sivalasetti Veerayya, 
has been convicted under sections 1-£7 
and 333, Indian Penal Code. I think the 
Sessions Judge was right in believing the 


evidence of prosecution witnesses Nos. 
115 and 113. Tho defence evidence was 
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not pressed upon us. I confirm the convic- 
tion and sentence. 

The 32nd accused, Sontem Palliah, has 
been convicted under sections 147 and 333, 
Indian Penal Code, I see uo sufficient reason 
to discredit the evidence of the prosecu- 
tion witnesses Nos. 27 and 83. 
evidence was rightly disbelieved by the Ses- 
sions Judge. I confirm the conviction and 
sentence. 

The 34th accused, Nallapati Ramasawmy, 
has been convicted under sections 147, 333 
and 436, Indian Penal Code. The offence 
under section 436, Indian Penal Code, relates 
to the 2nd count. The conviction and sen- 
tence under that section are set aside. The 
conviction under the other section is clearly 
right. The defence of alibi was not pressed 
uponus. I confirm the convicticn under sec- 
tions 147 and 333, Indian Penal Code, and 
also the sentence passed under the latter sec- 
tion. 

The 35th accused, Nadipineni Appayya, 
has been convicted under sections 147 and 
333, Indian Penal Code, and I think the con- 
viction is warranted by the evidence. We 
have been pressed with the evidence adduced 
to prove an alibi. That evidence is to the 
effect that the accused paid some money at 
Narasarowpet about 11 a. mM. and was seen 
again in his village about 2 P. m. It is clear, 
however, from his own statement that the 
accused set up the case that he started from 
his village for Narasarowpet which is three 
miles away, sometime afternoon in order 
to pay the money. Everything depends 
upon the hour at which the accused was 
seen as his village which is only eleven 
miles from the scene of the riot, and I think 
the Sessions Judge was right in rejecting the 
alibi evidence. I confirm the conviction and 
sentence. 

The 41st accused, Guntura Govindu, has 
been convicted under sections 147, 333, 
302 and 4:35, Indian Penal Code. That he 
joined in the attack on the Police Station 
and helped to burn the tents is, I think, 
well proved by the evidence of the prosecu- 
Nos. 50, 83 and 10. The 
has been that it is not satis- 
factorily proved that he took part in the beat- 
ing of Mastan. The prosecution witness 
No. 11 is the only witness who says he did. 
who saw Mastan being 
ation the accused ay one 


tion witnesses 
main contention 


Other witnesses, 
beaten, do not met? 
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of his assailants. On the other hand, there 
is no reason to disbelieve the Salt Sub-Ins- 
pector the prosecution witness No. 18, 
who recognised the accused among the 
gang which attacked the Salt party and 
tells us what the accused said. The fact 
that the Salt peon, prosecution witness 
No. 16, is not able to identify the accused 
is not sufficient reason for rejecting the 
evidence of the Sub-Inspector. Thus the 
accused was on the spot and there is no- 
thing improbable in the evidence of prosecu- 
tion witness No. 11. The evidence shows 
that owing to the beating which is spoken 
to Mastan fell down, bled at the head and 
was covered with blood. The medical 
evidence shows that his skull was frac- 
tured in three places, and there can be 
no reasonable doubt that his assailants 
meant or knew they were likely to kill 
him. As to the alibi evidence, it isto the 
effect that on the morning of the riot the 
accused was given some rice. All depends 
on the hour, and no reliance can be placed 
on this part of the evidence. The ac- 
cused’s village is only twenty miles from the 
scene of the riot and he could have received 
rice in the morning and still have been at the 
scene of the riot by noon. I confirm the con- 
viction and sentences. 

The 44th accused, S. Chinna Ramayya, 
has been convicted under section 435, 
Indian Penal Code, for taking part in the 
burning of the tents. The prosecution witness 
No. 8 says he saw the accused throw a record 
box into a burning tent. The prosecution 
witness No. 10 merely says he saw the accus- 
ed standing near. a tent when others were pull- 
jng the tents down and setting them on fire. 
The case thus depends on the evidence of the 
prosecution witness No. 8, a Mala Christian. 
Tt was contended for the accused that the 
prosecution witness No. 8 had been influenced 
by one Daniel, another Mala Christian, to 
identify the accused at the village parade at 
Panithem on the 14th March 1909. Now in 
Exhibit KXXVa, which is dated the 8th 
March 1909, Daniel, a resident of Panithem, 
brought a complaint of assault &c., against 
the 44th accused and others and alleged that 
he had been assaulted because he had not 
agreed to keep quiet as to their presence at 
the Kotappakonda riot. There can be no 
doubt, therefore, that Daniel bore a grudge 
against the accused aud might have tried 
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to influence the prosecution witness No. 
8 against him, It has not been shown 
that it was impossible for Daniel to get into 
communication with the prosecution witness 
No. 8 before the identification. The accused 
is the money-lender of his village and is a 
middle-aged man and it is somewhat unlikely 
that he would take an active part in the 
riot. Ithink it unsafe to act on the sole 
evidence of the prosecution witness No. 
8. I, therefore, give the 44th accused the 
benefit of the doubt, acquit him and direct 
his release. 

The 46th accused, P. Chinna Venkatap- 
payya, has been convicted under sections 
147, 333, 302 and 435, Indian Penal Code. 
Heis the Village Munsif of Panithem and 
25 years old. The evidence of the pro- 
secution witness Nos. 8, 10, ll, and 46, if 
believed, justifies his conviction. The 
evidence of the prosecution witness No. 8 
was attacked on the ground of Daniel's 
enmity asin the case of the 44th accused. 
But the present accused was not one of 
those complained against in Exhibit XXXVa, 
and the allegation of enmity, which had 
force in the case of the 44th accused, 
has little to support it. All that appears 
is that when a complaint of encroachment 
by Daniel was made to the 46th accused, 
and the karnam, these Officers reported 
unfavourably to Daniel. The evidence of the 
prosecution witness No. S that the 46th 
accused threw a record box into a burn- 
ing tent, receives support from the statement 
of the prosecution witness No. 10 against 
whom nothing has beea shown, that the 
46th accused actually set fire to a tent. There 
is no reason to reject the evidence of the 
prosecution witness No. 46, who saw the 
accused throwing stones at the Police 
Station, and finally the prosecution witness 
No. 11 proves that the accused took part 
in the beating of Mastan. We are asked 
not to accept the evidence of the prosecution 
witness No. 11 onthe ground that it conflicts 
with the evidence of the Salt Inspector, 
Mr. Fearon, the defence witness No. 40. 
There is an apparent conflict, but as the 
Sessions Judge has shown, the two versions 
are not necessarily irreconcilable. The pro- 
secution witness No. 11, who has not been 
shown to have any motive for giving false 
evidence, has told the same story consistently 
since he first gave a statement to the Sub- 
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Magistrate three days after the riot, and I 
should be prepared to accept his version of 
the sequence of events rather than that of 
Mr. Fearon, who was first examined €3months 
after the event. Further the prosecution 
witness No. 11 was not in cross-examination 
asked anything regarding the version which 
the defence presumably expected Mr. Fearon 
to give. Had he been so cross-examined, 
he might have been able to explain the 
apparent incunsistency. The defence set up 
is alibi, and I agree with the Sessions Judge 
that itis not proved. That in support of 
the alibi anumber of false documents were 
concocted is plain, and the accused's counsel 
did not attempt to rely upon those docu- 
ments. The success of the plea must then 
depend upon the evidence of defence witness 
No. 100, the Taluk Head Accountant of 
Sattanepalli, which is £2 miles from the 
scene of the riot, for the evidence of the 
other witnesses is conflicting and patently 
unreliable. The defence witness No. 100 
says he saw the accused at Sattanepalli 
between 4 and 4-30 P. m. on the day of 
the riot, and again between 6 and 7 p. 31! 
That the accused showed himself to the 
defeuce witness No. 100 about 7 r. Mm. on 
the day of the riot is not disputed, but it 
is cortended that the witness told a lie when 
he said he saw the accused between 4 
and 4-30 p.m. The witness admits that 
he did not speak to the accused when 
he saw him about 4 P. x1. He had gone ont 
to ease himselfand merely saw the accused 
on the way. There is thus a possibility that 
he may have been mistaken, The matter 
clearly had not impressed itself on his 
memory seeing that in Exhibit ZZ, he merely 
reported that he had seen the accused at 
Sattenapallion the night of the 18th Febru- 
ary, and he admits that he considers that night 
does not begin till 6 r. uw. When Exhibit ZZ 
was written, the accused had been arrested and 
the question whether he had been rightly 
arrested or not was clearly in the mind of 
the witness. To have been seen at night at 
Sattenapalli on the 18th February would 
have been useless for the purpose of establish- 
ing an ulzbi, for the accused could easily have 
got to Sattenapalli before 7 p. x. If, there- 
fore, the witness had really seen the accused 
about 4p. 3 itis unlikely he would have 
forgotten it when he wrote Exhibit ZZ. 
I think that the witness is either lying or 
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is self-deceived. That his standard of 
‘veracity is not very high is sufficiently 
clear from his cross-examination, when 
he tried to explain how he remembered 
the night he saw the accused. He said he 
remembered because he was invited out to 
dinner and because he was delayed by 
having to get medicine -for a “friend” who 
was stung by a scorpion. Unfortunately for 
him the matter was pursued and he had to 
admit that he could not remember the name 
of his host and that the man who was 
stung by a scorpion was a Sudra passer-by 
whom he had never seen before and never 
saw again, and whom he left in the lurch 
after all as bis Loss hurried him off to 
dinner. There can be no doubt that all this 
is pure romance. I reject the evidence of 
alibi and confirm the conviction and 
sentences. 

The 5th accused, Beduduri Kottireddi, 
has been convicted under sections 147, 333 
and 435, Indian Penal Code. The conviction 
under section 436, Indian Penal Code, relates 
to the second count and it and the sentence 
of two years’ rigorous imprisonment are set 
aside. That this accused was at the Choultry 
is proved by the evidence of the Sub-Magis- 
trate, prosecution witness No. 25, and is 
admitted. Itis contended, however, that the 
accused took no part in the riot. The 
prosecution witness No. 105, a constable, 
says the accused was inciting the mob to 
beat the Police, the prosecution witness 
No. 114, that he was throwing stones at the 
Police Station, and the prosecution witness 
No. 90 that he struck himon the forehead 
with a stick when he was escaping from the 
station. No attempt has been made to show 
any motive for giving false evidence in the 
case of the prosecution witnesses Nos, 90 and 
114 and the Sessions Judge was very favour- 
ably impressed with the firstof these witnesses. 
The attempt to prove enmity in the case of 
the prosecution witness No. 105 entirely 
broke down. The attempt to prove that the 
accused could not have been among the rioters 
also failed. That he left his cart is admit- 
ted and there is no satisfactory evidence as to 
how long he was away. Those, who took 
part in the attack on the Police Station, must 
at the least be taken to have known that the 
grievous hurt was likely to be caused by the 
stone throwing to some of the Police who 
- were in the Station. The prosecution witness 
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No. 5 had his shoulder dislocated by a blow 
from oneof the stones. I confirm the convic- 
tion under sections 147 and 333, Indian Penal 
Code,and the sentence passed under section 
333, Indian Penal Code. 

Sankaran Nair, J.—I concur and have only 
to adda few words as to the general features 
of the riot. Inaclear and exhaustive judg- 
ment, Sessions Judge has fully analysed the 
evidenceand we agree in his conclusions. The 
annual Sivaratri festival at Kotappakonda is 
attended by about 50,000 people, and the riot 
took place on the principal day of the festival. 
The Judge has found and the prosecution 
evidence clearly shows that the riot had its 
origin in a drunken brawl. Syed Hussain, a 
constable, the 3rd court witness and Timma 
Reddi, the 6th accused whom the Judge has 
acquitted, both got drunk in an arrack shop: 
the constable demanded more drink which 
Timma Reddy refused, whereon the constable 
started to take him to the station for being 
Timma Reddy re- 
sisted. Both fell down and were in an entire- 
ly helpless condition due to drink. The Sub- 
Inspector with other constables arrived at the 
spot having heard that the constable was 
killed, and, as the Judge points out, his inert 
body on the ground supported that view. He 
accordingly arrested Timma Reddy perhaps 
honestly believing he was a murderer. The 
crowd knowing the facts and seeing the man. 
wrongly arrested and no enquiry held on the 
spot got excited and followed the arrested 
man. Onthe way a constable, Seshayya, was 
struck with a stick, and Seshayya struck a 
man—apparently not the man who struck 
him—with a bayonet and killed him. This, 
of course, increased the exasperation of the 
crowd. On arrival at the Police Station they 
demanded the release of Timma Reddi which 
was refused. The Station House Officer 
proves that the crowd which demanded the 
release ‘were mostly drunken.” They pelted 
the Station with stones. The Judge finds 
and the probabilities support his conclusion 
that a large portion of the crowd held back 
from further offences and separated from the 
mob and the subsequent offences were com- 
mitted by a gang of 30 to 50 persons. They 
set fire to the Police Station, caught hold of 
Seshayya, as he attempted to escape, collected 
straw which was lying about, pilediton him, 
seb fire to it and burnt him. The othe 
policemen escaped. 


Vol. VIII] 


SHEO GHULAM SINGH v. HAUSILA SINGH, 


Mr. Subba Rao, the Superintendent of 
Police arriyed when the station was almost 
burnt out.- He could do nothing. The mob. 
attacked him and inflicted such severe injuries 
that he was rendered helpless. He escaped to 
achoultry which also was set fire to and 
~ burnt. 

The Joint Magistrate, Mr. Kershasp, arriv- 
ed soon after. He also was unable to do 
anything and had apparently to run for his 
life. According to his dalayat and the Sub- 
Magistrate who was with him “the mob 
were drunk.” + The crowd then turned their 
attention to Mr. Fearon and his men. A 
catechist, the prosecution witness No. 11, 
helped him to escape in the guise of a 
missionary, and one of his men Mastan who 
was clinging to him, was dragged from him 
and beaten to death and his tents were burnt. 
The evidencé of this catechist and another 
catechist, prosecution witness No. 8, also 
make it clear that but for drink it is very 
probable there would have been no attack on 
Mr. Fearon and his men. 

From start to finish it is clear that the 
rioters consisted mainly of men who were 
drunk and excited hy an apparent act of 
injustice. They were led by budmashes like 
the Ist accused who took advantage of their 
conditions. As usual with a large Indian 
crowd, the majority stood looking on without 
interfering with the rioters who formed a 
comparatively small body. The latter led by 
budmashes had in their then conditicn no 
respect for constituted authority. For this 
festival four temporary arrack shops were 
putup. They were opened also the year 
previous. There was also one toddy shop. 
There is no evidence that. there were liquor 
shops there before, and the evidence leaves 
no doubt that these liquor shops really led to 
this unfortunate riot where at least four or 
five men were killed, many wounded and all 
authority set at defiance. . 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 


- Second Civ Arrear No. 198 or 1909, 


April 21, 1910. 
Present:—My. Evans, A. J. C. 
Thakur SHEO GHULAM SiINGH— 

PLAINTIFF—APPELLANT ` 
versus 
HAUSILA SINGH AND ANGTHER—- 
DEFENDANTS—RESPONDENTS. 

“Under-proprietary right,” facts necessary to establish 
—Sub-Seftlement Act (Oudh XXVI of 1866), R. 10— 
Provisions in the rule not evhaustive—Acknowledgment 
of under-proprictary right sufficient to establish it, 

The provisions of Snb-Setilement Act (Oudh 
XXVI of 1866) are not necessarily exhaustive and 
an under-proprictary right canalso be established 
hy evidence of some specific grant or by an ae. 
knowledgment by the superior proprietor. 

Muharaja Jagat Jit Singh v. Suraj Bakhsh, 8 0. C. 
145, Raja Bhagwan Bakksh Singh v. Muzhar Hussain, 
9 O. C. 167, Murad Bakhsh v. Raja Mumtaz Ali Khan, 
4 O. C. 31, Widow of Shunker Sahai v. Rajah Kashi 
Pershad, 4 I. A. 198, referred to. 

Appeal against the order of the Subordinate 
Judge of Unao, dated the 27th February 
1909, upholding the order of the Munsif of 
Purwa, dated the 21st August 1908. 

The Hon'ble Mr. Mohammad Nasim, for the 
Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondent. 

Judgment.—tThis is ar appealagainst 
a decree of the Subordinate Judge of Unao, 
upholding a decision of the Munsif of Purwa. 
The appellant instituted a suit asking for a 
declaration that Hausila Singh, respondent 
No. 1, had no proprietary rights, superior or 
inferior, with respect to certain land specifi- 
ed in paragraph 3 of the plaint, the area of 
which is 9 beghas 4 biswas and 19 biswansis. 
Respondent No. 2 Sheo Charan obtained two 
mortgages from respondent No.1 of this 
land dated the 15th July 1889 and the 7th 
June 1890. The appellant is admittedly a 
mortgagee of the share in the village in 
which this land is situate under a deed of 
1885 executed by Mahesh Bakhsh Talukdar 
and he is in possession of that share. The 
Courts below concurrently found that re. 
spondent No. l was a near relation of the 
Talukdar mortgagor and he had under-pro- 
prietary rights in land in suit. This finding 
is attacked in second appeal. It is conceded 
that this finding, so far as it is based on cer- 
tain facts, is binding on this Court, but it is 
contended tkat the Courts below have not 
understood what facts if is necessary to estab- 
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lish before an under proprietary title can be 
proved and I am referred to Maharaja Jegat 
Jit Singh v. Suraj Bakhsh Singh (1) and Raia 
Bhagwan Bakhsh Singhv. Mazhar Husain (2). 
On behalf of the respondents, I am referred to 
Murad Bakhsh v. Raja Mumtaz Ali Khan (3), 
where a ruling of their Lordships of the 
Privy Council in Widow of Shunker Sahai v. 
Rajah Kashi Pershad (4), was referred to, in 
which their Lordships held that the provisions 
of Act XVI of 1866 were not necessarily ex- 
haustive and that aright to sub-settlement 
can be established otherwise than under the 
Act. I take it that the law on this subject is 
quite clear. In Maharaja Jagat Jit Singh v. 
Suraj Bakhsh (1). Wells, A. J. C., laid down 
the points which it is necessary to prove 
before an under-proprietary title can be 
established under Rule 10 of the Rules in 
Schedule attached to Act XXVI of 1266. 

These may be called the points to prove an 
under-proprietary title by prescription. In 
Raja Bhagwan Bakhsh Singh v. Muzhar 
Husain (2), itis laid down thatan under-pro- 
prietary title can also be proved by evidence 
of some specific grant or by an acknowledg- 
ment by the talagdar. In this case the re- 
lationship of the respondent Hausila Singh 
to the talugdar appears from the following 
table :— 

PITAM SINGH. 


Ganga Prasad Singh Dunia Singh 


Pali: Singh Mahpal Singh 


Mahesh Bakhsh talukdar, 


| 
AANE 
5 





Rustam Singh Sewa Singh, 


| 
Hausila Singh, (respondent No. 1.) 


Fxhibit Al is a certified copy of a state- 
ment made by Mahpal Singh on the 5th Janu- 
ary 1859. In that statement he gave a list 
of his co-sharers, amongst whom is included 
Ganga Prasad great-grand-father of the re- 
spondent Hansila Singh, and hestated that they 
were not in possession of any portion of the 


property but were in the enjoyment of certain 
(1) 8 O. ©. 145. 
(2) 9 O. O. 167. 
(3) 4 O. C. 31. 
(4) 4 T. A. 198, 
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huq huquq. Exhibit Al4 is a statement pur- 
porting to be made by Mahesh Bakhsh son of 
Mahpal Singh on the 24th November 1884 
before the District Judge of Lucknow. This 
statement is to the effect that 15 bighas 16 
biswas of land rented at Rs. 19-13-0, had been 
given to Rustam Singh and Sewa Singh with 
power of transfer. A reference to the table 
noted above shows` that Rustam Singh and 
Sewa Singh are the father and uncle of the re- 
spondent Hausila Singh. Tt is contendedon be- 
half of the appellant that there is not proof that 
Mahesh Bakhsh Talugder ever made this state- 
ment before the Judge, because there is no evi- 
dence of any person present at the time that 
Mahesh Bakhsh porsonally appeared and made 
the statement before the Court. On the other 
hand, it is contended that it must be presum- 
ed, in the absence of any evidence to the con- 
trary, that Mahesh Bakhsh did appear before 
the District Judge and that he was not per- 
sonated by any one else and the fact that the 
description of the person whose evidence was 
recorded corresponds to the talugqdar Mahesh 
Bakhsh is sufficient proof that he had actually 
appeared in person and gave his evidence. I 
may observe that counsel for the appellant 
hasin course of his argument urged that, 
even if it be assumed that Mahesh Bakhsh 
made a statement in LE84, he simply tolda 
lie because he wished to defeat the claim 
which was being made against him for a por- 
tion of his estate by some of hisrelations. I 
cannot accept this contention. The state- 
ment made was one to a certain extent against 
the interests of the deponent Mahesh Bakhsh 
and it is obvious that if any person had come 
and personated the taluqdar, this personation 
could not have escaped undetected by the 
relations of Mahesh Bakhsh who were suing 
him for a share of the estate and the fact that 
no question was put to the witness suggest- 
ing that he was not Mahesh Bakhsh, is to 
my mind, in this particular case, a clear indi- 
cation that Mahesh Bakhsh was the man 
who madethe statement. Such being the 
case, without considering any other evi- 
dence on the record, I hold that this state- 
ment is an admission by the mortgagor and 
predecessor of the appellant conceding that 
the father and uncle of the respondent 
Hausila Singh held some land in under- 
proprietary title and, in my opinion, this is a 
sufficient acknowledgment such as is con- 
templated in Raja Bhagwan Bakhsh Singh xw. 
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Mazhar Husain (2). I understand that it is 
not disputed that the land in suit is part of 
15 bighas odd referred to in this statement. 
For the foregoing reasons, I hold that the de- 
cision of the Court below is correct and I dis- 
miss the appeal with costs. 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Crvin APPEALS Nos. 298, 305 or 1909. 
May 11, 1910. 
Present:—Mr, Chamier, J. C., and 
Mr. Evans, A. J. O. 
IDAN KHAN AND OTHERS— Derendaxts— 
5 APPELLANTS 
versus 

MENDI LAL—PLAINTIFF—RRESPONDENT. 

Civil Procedure Code(Act V of 1908), s. 2—“Decree,” 
definition of— Order striking off certain defendants to be 
treated as order dismissing the case—-Order dismissing 
the case to be treated as a decree—Appeal, right of, from 
such an order. 

Where a Court, before, deciding a case finally, orders 
the names of certain defendants to be struck off from 
the record on the ground that the plaintiff mado out 
no cause of action against them, such order is tanta- 
mount to a dismissal of the case against those defen- 
dants and the plaintiff can treat the order as a “decree”. 
An appeal, therefore, lies against such an order. 

Appeals against the order of the Subordi- 
nate Judge of Barabanki, dated 21st June 
1909, varying the order of the Munsif, Fateh- 
pur, dated 27th April 1909. 

Mr, Wasim, for the Appellants. 

Babu Basdeo Lal, Pandit Gokaran Nath 
Misra and Babu Rajeshwari Prasad, for the 
Respondent. 

Judgment.—tThese appenis arise out 
of a suit brought by a Hindu named Mendi Lal, 
a resident of Hasanpur Tanda against 76 
Muhammadan residents of the same town 
praying for a declaration that he was entitled 
to blow a conch and ring a bell atthe time 
of worship in his house and for a perpetual 
injunction restraining the Muhammadans (de- 
fendants) from interfering with the plaintiff’s 
right. The Munsif fixed 10 issues. He 
proceeded on April 27th, 1909, apparently at 
the request of the parties to dispose of the 
first four issues. On the first issue he found 
that the plaint disclosed a cause of action 
against the first 6 defendants but no cause of 
action against the remaining defendants. On 
the second issue, he found that the suit was not 
barred by section 9 of the Code of Civil Proce- 
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dure. Onthe third issue, he found that not- 
withstanding an order of a Magistrate forbid- 
ding the plaintiff to use the conch and bell in 
his worship during the Muharram, the Civil 
Court could make a declaration of his rights 
and on the fourth issne he found that the 
Civil Court could make a declaratory decree 
contrary to the order of the Criminal Court. 
In accordance with these findings he directed 
that the name of defendants Nos. 7—76 be 
struck ont and at the close of his order he 
said that he would pasa judgment in the 
case after recording evidence on the remain- 
ing issues. Two appeals were then presented 
to the Subordinate Judge, one by the plain- 
tiff complaining of the action of the Court in 
striking outthe names of defendants Nos. 7—76 
and the other by defendants Nos. 1—6 com- 
plaining of the decision of the Munsif on the 
issues which he had taken up. The Subordi- 
nate Judge dismissed the appeal of the defend- 
ants but he allowed the appeal of the plaintiff 
and set aside the order of the Munsif strik- 
ing off the names of defendanis Nos. 7—76 
and directed him to try the case against all 
the defendants. 

Appeal No. 305 is an appeal by the six 
defendants whose names were retained by the ` 
Munsif and Appeal No. 298 is an appeal by 
the defendants whose names were struck out 
by the Munsif, but ordered by the Subordinate 
Judge to be retained. On behalf of the de- 
fendants-appellants whose names were struck 
off by the Munsif, it is contended that the 
plaintiff had no right of appeal to the Subor- 
dinate Judge inasmuchas the orderof the 
Munsif did not amount to a decree. Butthe 
order of the Mnnsif was tantamount toa 
dismissal of the case as against these defen- 
dants. In the words of the definition of 
“decree” inthe Code: of Civil Procedure, it 
conclusively determined the rights of the 
plaintiff and these defendants w th regard to 
the matters in controversy betweenthem. It 
determined that on the facts stated by the 
plaintiff, the plaintiff was entitled to no relief 
as against these defendants. We think that 
the decision of the Munsif as between the 
plaintiff andthese defendants amounted to a 
decree. On the merits, we think that the 
Subordinate Judge was right. The plaintiff 
in paragraph 5 of his plaint says that inthe 
Muharram of 1908, the defendants interfered 
with the conduct of the worship in his house 
and defendants Nos. 1-6 thereafter filed an ap- 
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plication in the Court of the District Magis- 
trate and tha plaintiff was ordered tostop blow- 
ing the conch and ringing the bell during the 
worship. We understand from this paragraph 
that the defendants are charged with having 
actively disputed the right of the plaintiff to 
conduct worship in the way in which he claims 
to be entitled to conduct and not merely that 
they stayed at home and denied that the 
plaintiff was entitled to conduct worship in 
this way. It also appears that the plaintiff 
intended to allege that the first six defendants 
who went tothe Magistrate were acting on 
behalf of the defendants generally. Even if 
this construction of paragraph 5 is erroneous, 
we think that on the facts which have been 
disclosed it is evidently a case in which the 
Court would do well to make all the defendants 
parties to the suit. ib is clear that all the 
Mulhammadans of the town are interested in 
this matter. Counsel for the defendants- 
appellants suggested thatthe suit was brought 
to harrass them. There is no reason to suppose 
that this was the object of the plaintiff but in 
order to avoid unnecessary trouble to the 
defendants, the Court might take action under 
Order I, Rule 8, of the Code of Civil Procedure 
and appoint one or more of the defendants to 
represent the rest ofihem. Then with regard 
to the appeal of the first six defendants to the 
Subordinate Judge, it is unnecessary to 
decide whether the decision of the Munsif as 
between them and theplaintiff amounted toa 
decree. As at present advised, we are disposed 
to think that it did not. But assuming that 
it did we think thatthe Subordinate Judge 
was right in dismissing the appeal and the 
further appeal against his decision on that 
appeal should be dismissed. Both the appeals 


are dismissed with costs. 
Appeals dismissea. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Crvit APPLIGATION No. 166 or 1909. 
February 8, 1910. 
Present:—Myr. Chamier, J. ©. 
MADHO PRASAD— Onsecror—A PPLICANT 


Versus 
MAHTAB CHAND—Leass- HOLDER— 
RESPONDENT. 
Execution of decree, lease granted in—Ju risdiction of 


Court executing the decree—Lease, grant of fresh, or 
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extension of period of— Collector, power of, in granting 
lease—Decree, satisfaction of. 

In execution of a Civil Court decree, the Collector 
gave a 12 years’ lease of the property of the judg- 
ment-debtor subject to the payment of a particular’ 
sum which was to go towards the satisfaction of the 
deeree. Subsequently a portion of the property passed 
out of the possession of the lessee and the Court in 
accordance with the recommendation of the Collector 
sanctioned the extension of the lease to a further 
period of 10 years: 

Held, that, after the lease had been given, the 
decree must be considered to have been satisfied and 
the Court executing the decree became functus officio 
and had no jurisdiction to authorize the grant of a 
fresh lease or to extend the term of the original lease. 


Application against the order of the Munsif, 
North Lucknow, dated 14th September 1909. 


Pandit Gokaran Nath Misra, for the 
Applicant. : 

Babu Brsheshar Nath Srivastava, for the 
Respondent. 


Order.—tThis is an application for revi- 
sion of an order passed by the Munsif, North 
Lucknow, in rather unusual circumstances. 
Two decrees were obtained against one Kalka 
Das whose sonis the present applicant. In 
execution of those decrees, the Civil Court 
attached certain immovable property and 
submitted the usual sale statement to Govern- 
ment for sanction. The Deputy Com- 
missioner in September 1901 represented to 
the Munsif that the amount of the two decrees 
could be raised by letting the property for a 
period of 12 years and he recommended that 
a lease for that period should be granted to 
one Mahtab Chand. The Munsif on June 
18th, 1901, approved of this proposal and the 
lease was granted. Afterthat a person, who 
held a mortgage on half of the property 
leased, brought a suit on the mortgage and 
had the mortgaged property put up for sale 
with the result that half of the property 
included in the lease passed out of the pos- 
session of the lessee. The lessee then re- 
presented to the Deputy Commissioner that 
he had made a very bad bargain inasmuch 
as half of the property had been taken away 
from him. The Deputy Commissioner think- 
ing that it was a hard case asked the Civil 
Court to sanction an extension of the lease 
for 10 years. The Munsif without hearing 
the judgment-debtor approved of this pro- 
posal and a fresh lease has been granted to 
Mahtab Chand commencing at the expiration 
of the first lease. It is contended that the 
Munsif had no jurisdiction to authorize 
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the grant of afresh lease. In my opinion, 
this contention must prevail. Section 326 of 
the Code of Civil Procedure, 1882, under 
which the Civil Court authorized the Col- 
lector to grant the original lease, provides 
that when the Collector represents that 
satisfaction of a decree may be made within 
a reasonable period by a temporary alienation 
of the property, the Court may authorize 
the Collector to provide for such satisfac- 
tion in the manner recommended by him. 
In that case the provisions of section 320 
paragraph 2 to seétion 3250 both inclusive 
are to apply as far as they are applicable. 
The Deputy Commissioner let the property 
under sub-head (a) clause (2) on payment 
of a premium, the premium being the amount 
due under the two decrees. Both decrees 
were then satisfied and it seems to me that 
the Civil Court then became functus officio. I 
do not understand how the Civil Court can 
go on executing a decree which has: already 
been satisfied. If property is put up for sale 
in execution of a decree and the purchase- 
money is devoted to the satisfaction of the 
decree, it is not open to the purchaser, if he 
find that he has made a bad bargain to come 
to the Court and ask that other property ot 
the judgment-debtor be put up for sale in 
order to make good to him the loss which he 
has sustained. Nor cana person who takes 
a lease of property which has been attached, 
paying a premium which satisfies the decree, 
come to the Court and ask it to give a lease 
of other property of the judgment-debtor or 
a second lease of the same property because 
his first lease has proved to be unprofitable. 
Lam told that the Deputy Commissioner act- 
ing on the authority of the Munsif has already 
executed the new lease. The lease depends 
for its validity on the sanction of the Civil 
Court. J allow this application and set aside 
the order of the Munsif sanctioning a fresh 
lease. The respondents must pay the costs 
of the applicants here and in the Court below. 
i Application allowed. 
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(s. c. 12 Bom. L. R. 831; 84 B. 506.) 
BOMBAY HIGH COURT. 
Seconp Civil APPEAL No, 883 or 1909, 
August 9, 1910. 
Present: —Sir N. Q. Chandavarkar, Kr.. Judge, 
and Mr. Justice Heaton. 
NARAYAN RAMCHANDRA BHATTA— 
PLAINTIFF — APPELLANT 
Tersus 


MANAGER NVGAPPA—Demrenpaxt— 


RESPONDENT. 

Mulgeni lease—Agrecement to 
reduction or enhancement—No such stipulation us 
to assessment—Increase in assessment does not- 
affect rent—Rent in kind not a debt—Interest Act 
(XXXII of 18389)—Contract Act (IX of 1872), s. 73— 
Unliquidated damages, interest on. 

Where by a gabulayat the mulgentdar tenant 
in terms agreed to pay a fixed amount of rent in 
perpetuity, without reduction or enhancement, 
and there was no such agreement as to the assess- 
ment stipulated to be paid by the landlord: 

Held, that the amount of assessment mentioned 
in the yabulayat as being payable by the mulyar 
(landlord) must be deemed to refer to the assessment 
as it then existed, irrespective of the question of its 
reduction or enhancement thereafter. 

Payment in kind is not sucha debt as is contem- 
plated by the Interest Act (XXXII of 1839), 

Juggomohun Ghose v. Manikehand, 7 M. I. A. 
at p. 280; 4 W. R. (P. C.) 8, referred to. 

Where the contract is to pay rent in kind ona 
certain day,and itis not so paid, a suit to recover 
the money valne of the rent in kind is a suit to re- 
cover unliquidated damages under section 73 .of the 
Indian Contract Act (IX of 1872.) 

Interest does not run on unliquidated damages. 

Pramji Hormasji v. Commissioner of Customs, 7 
B. H. C. A. ©. J. 89 at p. 98; Abdul Rajak Sahib v. 
Hasan Shaib, (1875) P. J. 210; Niladhar v. 
Magniram and Mansukhdas, (1875) P. J. 160, re- 
ferred to. 

Second appeal from the decision of the 
District Judge of Kanara, in Appeals Nos. 153 
and 154 of 1908, from the decision of the 
Subordinate Judge of Kumta, in Suit No, 164 


of 1908. 


Mr. 
lant. ` 
Mr. 5. F. Palekar, for the Respondent. 


Judgment.—tThe landlord called the 
mulgar, who is the appellant, seeks to make 
the tenant, who is the mulgenidar-respondent, 
liable to pay the enhanced assessment; but 
the terms of the gabulayat do not support 
that claim. The khate was, no doubt, trans- 
ferred to the name of the mulgenidar at the 
time of the mulgent or perpetual lease; but 
the transfer had only the effect of making 
the khatedar liable to pay the assessment to 


pay rent without 


263 


Nilkanth Atmaram, for the Appel- 
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Government—he became the person to whom 
Government was to look for payment. But 
the question still remains whether as between 
the mulgar and the malgencdar the liability 
existed in the latter as khatedar by reason 
of the transfer of the khata to his name. 
That the original liability of the mulgar 
continued, notwithstanding the transfer, is 
obvious from the provision in the gabulayat 
that the responsibility for payment of the 
amount of the assessment (Rs. 6-14-6), then 
payable to Government annually, should rest 
onthe mulgar. It is argued that because 
that specific amount was mentioned the parties 
must be heldto have agreed that the mui- 
gars liability should be limited to that 
amount and no more. But while by the 
gabulayat the mulgenidar in terms agreed to 
pay a fixed amount of rent in perpetuity 
“without reduction or enhancement,” there 
was no such agreement as tothe assessment. 
The amount of assessment, Rs. 6-14-6, 
mentioned in the gabulayat as being payable 
by the mulgar, must, therefore, be deemed to 
refer to the assessment as it then existed, ir- 
respective of the question ofits reduction or 
enhancement thereafter. 

As to interest claimed on the arrears of 
rent sued for it was payable in kind accord- 
ing to the terras of the qobulayat. And pay- 
ment in kind is not such a debt as is contem- 
plated by the Interest Act (Act XXXII of 
1839), which requires that there must be a 
debt or sum certain at the time when the 
promise was made to bring it within the 
operation of the Act: Juggomohun Ghuse v. 
Manikchand (1). There was no debt certain 
at that time, because the market-value then 
need not have been necessarily the same as 
the market-value at the time of the breach of 
the contract. 


But it is contended that interest is recover- 
able under section 73 of the Indian Contract 
Act as damages for breach of the contract 
to pay rent. But where the contract is, as in 
the present case, to pay rent in kind on a cer- 
tain day, and it is not so paid, a suit to 
recover the money value of the rent in 
kind is a suit to recover unliquidated dam- 
ages under section 73, and those damages 
are measured by the market-value of tho 
goods deliverable under the contract on the 
day when they ought to have been but were 


(1) 7 M. I. A. 263 at p. 280; 4 W. R. (P. C.) 8. 
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not delivered. And to award interest in ad- 
dition would be to give interest not as but 
on unliquidated damages, ‘but interest does 
not run upon unliquidated damages”: Framjz 
Hormasji v. Commissioner of Customs (2); 
Abdul Rajak Saheb valad Abu Baker v, Hasan 
Saheb valad Rukundin Mahomed Ali Mir 
Mohidin Saheb (3) and Niladhar alias Tilaa 
dhar Lakhshmi 8 Co. v. Magniram and Man- 
sukhdas (4) | 

The appellant, however, is entitled to 
interest from the date of the suit (section 209 
of the Civil Procedure Code, Act XIV of 
1882). The decree must be amended by 
awarding interest at six per cent. from the 
date uf the suit to the date of its satisfaction. 
In other respects the decree is confirmed. 
Costs in this and the District Court in propor- 
tion. i 

Decree varied, 


(2) 7 B. H. C.A. C.J. 89 at p. 98. 
(3 (1875) P. J. 210. 
4) (1875) P. J, 166. 


(s. c. 8M. L. T. 314.) 
MADRAS HIGH COURT. 
Secoxn Ciyre Appear No. 71 or 1909. 
May 6, 1910. 

Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Krishnaswami Aiyar. 
KRISHNA IYRR—PLAINTIFF—APPELLANT 
Versus 
BALAMMAL—DErENDANT—RESPONDENT. 

Suit for restitution of conjugal rights —Demand and 
refusal—Limitation Act (XV of 1877), Sch. II, art. 35 
—Madras Act (III of 1873), s.16—Law applicable to 
persons in determining marital rights and obligations. 

A. husband sued the wife for restitution of 
conjugal rights in 1908. The parties entered into a 
compromise in 1904 whereby they agreed to live 
thereafter together “according to the custom of the 
world”. Butthey never lived together at all there- 
after. The husband again sued the wife in 1907 for 
restitution of conjugal rights. Tho Munsif decreed 
the claim but the District Court dismissed tho suit 
on the ground that it was barred by limitation as 
more than two years had elapsed from the first 
demand and refusal on which the suit of 1903 was 
compromised aud as no subsequent demand and 
refusal had been alleged or proved: 

Held, (1)that article 35 of ScheduleII of Limitation 
Act (XV of 1877) bars asuit after two years from 
demand and refusal. 

Saravana Perumal Pillai v. Poovayi, 28 M. 436; 
Dhanjibhoy Bomanji v. Hirabat, 25 B. 644; 8 Bom. L. 
R. 371; Asirunnessa Khatun v. Buzloor Meah, 34 C. 79; 
11 C, W. N. 437, referred to and approved, 
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(2) That the previous demand and refusal did not 
furnish the starting point for limitation, after the 
agreemcut set forth above. 

(3) That the law applicable to the parties, being 
Hindas, is the Hindu Law under which any agree- 

. ment between the husband and wife to live apart is 
forbidden or, at any vate, is not valid. 

Tekait Mon Mohini Jemadai v. Basanta Kumar Singh, 
28 C. 751 ; 5 C. W. N. 673, referred to and approved. 

(4) That such an agreement is opposed to public 
policy and not enforceable. 

Meherally v. Sakherkhanoobai,7 Bom. L. R. C02, 
referred to and approved. 

(5) Even under the English Law, agreements 
providing for future separation are invalid, though 
such as provide for present separation are valid. 

Wilson v. Wilson, 9 E. R. 870; Marshall v. Marshall, 
5 P. D. 19;48 L. J. P. 49; 39 L. T. 640; 27 W. R. 399; 
Clarke v. Clarke, 10 P. D. 188; and Besant v. Wood, 
12 Ch. D. 605; 44 L. T. 445, referred to. 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal Suit 
No. 94 of 1908, presented against the decree 
of the Court of the District Munsif of 
Srirangam, in Original Suit No. 164 of 1907. 

Judgment. 

Krishnaswami Aiyar, J—The suit is by a 
husband for restitution of conjugal rights. 
The District Judge has dismissed it as barred 
by limitation. We are unable to agree with 
him. It is true article 85 of the Limit- 


ation Act of 1877, bara the suit for restitution . 


if there has been a demand and refusal more 
than two years before. The decisions of this 
Court and of the Bombay and Calcutta High 
Courts are clear. Saravana Perumal Pillai 
v. Poovayi (1); Dhanjibhoy Bomanji v. Hirabat 
(2): Astrunnessa Khatun v. Buzloor Meah (3). 

But in this case a suit was brought after 
a- demand and refusal for restitution of 
conjugal rights, O. 8. No. 313 of 1903. 
And that was compromised on the 25th 
July 1904. By the compromise, Exhibit I, 
the parties agreed to live together “ac- 
cording to the custom of the world.” The 
agreement further provides “Tf on any day 
subsequent to this and for any reason 
whatever you (the wife) should not like to 
live with me, but want to go away from 
me, I agree to give you-Rs. 350.” Itis im- 
possible to contend after this agreement that 
the previous demand and refusal furnish 
the starting point for the running of time. 
The parties have made up their differences 
and agreed to live together as husband and 
wife. Unless there is a fresh demand and 

(1) 28 M. 436. 


(2) 25 B. 644; 3 Bom. L. R. 371. 
(3) 34 C, 79; 11 C. W. N. 487. 
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refusal time cannot run against the plaintiff's 
claim for restitution. It is nowhere alleged 
that subsequent to the agreement there 
has been a demand and refusal. It is true the 
wife did not return to conjugal life. But 
we should be strict in applying article 35 
according to the letter. It may be worthy 
of note, having regard to the difference of 
opinion between the Allahabad High Court 
and the other Indian High Courts as to the 


. applicability of the article to the Hindus 


and Mahomedans, that it does not find a 
placein the new Limitation Act. We would, 
therefore, overrule the Judge’s view as re- 
gards limitation. 

We come next to the important question 
as to whether the agreement itself bars the 
present suit. According to the strict tenour 
of the language it has no application to the 
facts of this case, assuming it to be valid. 
It requires the parties to come together 
and only provides for separation on a subse- 
quentday after they have once come together, 
The wife never joined the husband after the 
agreement. And it may, therefore, be sufficient 
to say that under the terms of the agree- 
ment there is no defence to the action, But 
we desire to rest our decision on a broader 
ground. The parties are Hindus and Brah- 
mans. The law to be applied in determin- 
ing their marital obligations is the Hindu 
Law. See section 16 of Madras Act IIL of 
1873. It may be doubted whether under 
that law any agreement between husband 
and wife to live apart from each other is 
valid. It may well be deemedto be forbidden 
by the Hindu Law. The authorities on the 
subject are set out and discussed in consider- 
able detail by Mr. Justice Ghose in Tekait 
Mon Mohini Jemadai v. Businta Kumar Singh 
(4). Itis unnecessary to consider whether 
there are any exceptions recognized by the 
Hindu Law. It is perfectly clear that the 
present case is not such an exception, 
Even apart from the Hindu Law the agree- 
ment, we think, must be regarded as op- 
posed to public policy and, therefore, not en- 
forceable. The decision of Mr. Justice 
Batchelor in Meherally v. Sakerkhanovbai(5) ig 
a case exactly in point though the parties 
were Khojas. Even if the question fell to 
be decided under the English Law there 
can be no doubt that the agreement in this 

(4) 28 C. 751; 5 C. W. N. 673, 

(5) 7 Bom. L. R. 602, 
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case to live apart is invalid. It is true 
that though the old ecclesiastical Courts re- 
fused to admit a deed of separation as a bar 
to asuit for restitulion of conjugal rights. 
it was held by the House of Lords in Wilson 
v. Wilson (6) that an agreement for a pre- 
sent separation was enforceable. The deci- 
sions in Marshall v. Marshall (7), Clark v. 
Olark (8) and Besant v. Wood (9), on which 
Mr. Venkatarama Sastri relied, are not cases 


of agreement for a future separation like . 


the present case. The English cases are 
fully discussed by Mr Justice Batchelor in 
the Bombay case we have already referred 
to. Itis unnecessary to add anything fur- 
ther. Even if we applied the English rule 
we should be quite prepared to hold that 
the agreement in this casa being one for 
future separation would b2 invalid and cən- 
stitute no answer to a suit for restitution 
of conjugal rights. We reverse the decree 
of the District Judge and restore thas of 
the Munsif with costs in this and in the lower 
appellate Court. 
Sankaran Nair, J,—1 concur. 
Appeal allowed. 


(6) 9 E. R. 870. 


(7) 5 P.D. 19; 48 L.J.P. 49; 39 L.T. 640; 27 W.R. 399. 


(8) 10 P. D. 188; 54 L. J. P. 57; 52 L. T. 284; 83 W. 
R. 405; 49 J. P. 516. 
(9) 12 Ch. D. 605; 40 L. T, 445. 





(s. c. 8. M. L. 0. 323.) 

MADRAS HIGH COURT. 
SEGOND Crvin Arrear No. 1213 or 1908. 
April 7, 1910. 

Present:—Mcr. Justice Miller and Mr. Justice 

Munro. 

THe SECRETARY or STATE roz INDIA 
in COUNCIL REPRESENTED BY THE 
COLLECTOR oF KISTNA— DEFENDANT 

APPBLLANT 
versus 
PISIPATI SANKARAYYA AND OTHERS — 


PLAINTIFFS AND DEFENDANTS — RESPONDENT 5. 

Madras Revenue Recovery Act (Mad. dt If of 183+), 
ss. 2 and 42—Sale of land—Public revenue sale not free 
of encumbrances—Mortyage prior to sale—Sale under the 
Act, free of encumbrances. 

All lands brought to sale on account of arrears of 
revenue shall be sold freo from ell encumbrances, and 
Jand, which a defaulter has encumbered, is considered 
to be none the less his property. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Masulipatam, 
in Appeal Suit No. 61 of 1907, presented 


against the decree of the Court of the Dis- 





trick Mansif of Galivady, in O. S. No. 333 
of 1905. i 
Judgment. 

Miller, J.— I think it is bayoad doubs that 
wh was sold in this ov32 was lund of the 
defaulter within the maining of Aas IL of 
1834, and the question is why should not the 
provisions of section 42 be applied to the 
sale ?. 

The learned Vakil for the lst respondent 
with the aid of an ingenious piecing together 
of dicta to be found in Secretary of State 
for India v. Narayanna (1), Narayana Raja 
v. Ramachandra Raja (2) and Rimacrandra 
v. Pichatkanui (3) presents for our accept- 
anca theconclusion that the sale is not frae 
of encumbrances because the land sold is not 
by section 2 made security for the public 
revenue for which it was sold. His cən- 
struction of section 2 is not established by 
any of the cases, and I am nt prepared to 
decide that it is correct, bat assuming its 
correctness I cannot see how the plain words 
of section £2 are to bə limited by rafereace 
to section 2. A sale may bo frae of encum- 
brances whether or not it is held to enforce a 
first charge the liens being all transferred to 
the proceeds. 

In Ramachandra v. Pichatkanni (3) the 
learned Judges, no doubt, observe that the 
intention is clear that the purchase is free of 
prior encumbrances, only when the arrear 
is of public revenue of. which the land is the 
first security by statutory declaration, bat 
there is nothing to suggest that they con- 
strued section 2 in the way we are asked 
to construe it; they were not dealing with that 
question and their dictum was intended to 
support their view thata sale for an arrear 
of revenue due under a different statute is not 
by virtue of section 42 of Act II of 1864 
free of encumbrances. I venture to think 
that if they are right as to the intention of 
the legislature we must construe section 2 
as declaring all the land of a land-holder to 
be security for all the land revenue payable 
by him, for the intention as expressed in 
section 42 is tomy mind very plain—very 
sale of land conducted under the Actis to be 
free of encumbrances. 

The sale in question isa sale of land under 
the Act, and I would, therefore, allow the 

(1) 8 M. 130: 


(2) 28 M. 521; 13 M. L. J. 139. 
(3) 7 M. $34. 
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appeal and dismiss the suit with costs of the 
1st defendant throughout. 

Munro, J— The 3rd defendant held lands 
in Kalidindi under one puétah and lands in 
Sana Budravaram under another puttah. 
All these lands were mortgaged to the plain- 
tiff. Arrears of revenue having subsequent 
to the mortgage accrued on the lands in 
Kalidindi those lands were attached and sold 
at auction by the Revenue’ authorities and as 
the proceeds did not cover the whole of the 
arrears due, the lands in Sana Rudravaram 
were attached and sold for the balance and 
were purchased by the 2ud defendant. The 
plaintiff then brought the suit out of which 
this second appeal arises to have the revenue 
saleot the Sana Rudravaram lands set aside 
and also for adeclaration that the lands 
remained subject to his mortgage. The 
District Munsif refused to set aside the sale 
but gave adeclaration that the sale was 

` subject to the plaintiff's mortgage. This 
decree was confirmed by the Subordinate 
Judge on appeal. The present second appeal 
is by the Secretary of State for India in 
Council and questions the propriety of the 
above declaration. 

The villages of Kalidindi and Sana Rudra- 

varam are in the same district. Act Iof 
1890 has, therefore, no application, and the 
point at issue must be decided solely in 
accordance with the provisions of Madras 
Act JI of 1864. Under section 5 of that Act 
an arrear of revenue may be recovered by 
the sale of the defaulter’s movable and 
immovable property and also by execution 
against the defaulter’s person. There is 
nothing in the section to restrict the laud 
that may be sold thereunder to the land oa 
which the arrear of revenue has accrued. 
It is clear, therefore, that for the arrear which 
accrued on the 38rd defendant’s land in 
` Kalidindi the lands included in his Sana 
Rudravaram puttah were liable to ba sold 
ifin the eyeof the law they were his pro- 
perty at thetime of the sale. The only 
ground on which itis suggested that they 
were not his property isthe fact that they 
had been mortgaged to the plaintiffs prior 
to the sale. 

Section 42 of Act II of 1854 provides 
that all lands brought to sale on account of 
„arrears of revenue shall be sold free of all 
encumbrances. From this it is clear that 
lund may be sold for arrears of revenue 
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notwithstanding the fact that the defaulter 
has created an encumbrance upon it and as 
under section 5 it is only land belonging to 
the defaulter that can be sold for an arrear 
due by him it follows that under the Act 
land which a defaulter has encumbered is 
considered to be none the less his property. 
The 3rd defendant's land in Sana Rudrava- 
ram was, therefore, liable to be sold for the 
Kalidindi arrears and under section 42 of 
Act II of 1864, the sale must be considered 
to have been free of the plaintiff’s mortgage. 
It is contended that the result is inconsist- 
ent with the provisions of section 2 of the 
Act. That section lays down that the land 
among other things shall be regarded as the 
security for the public revenue. This language 
does not necessitate our reading the sec- 
tion as meaning that any particular land 
is security for tha public revenue only in 
so far as that revenue is assessed upon itself, 
The Courts below relied upon Narayana Raja 
v. Ramachandra Raja (2). That crse is not, 
however, on all fours with the present case, 
for there it was held that owing to a prior 
Oivil Coari sale the defaulter had no interest 
in the land at the time of the revenue sale, 
I would, therefore, reverse the decrees of the 
Courts below and dismiss the suit with 
costs of the Ist defendant throuzhout. 
Appeal allowed. 





| (s. c. 8 M. L. T. 826.) 
MADRAS HIGH COURT. 
Crvit REVISION Perrrios No. 809 or 1909. 
August 19, 1910. 
Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
LOD GIRIDHARA DOSS GOVINDA 
DOSS COMPANY psy Proprruror LOD 
KRISHNA DOSS GOVINDA DOSS— 
PLAINTIFF —PETITIONER 
versus 
POTTI NAICKEN AND ANOTAER— 
DEFENDANTS— RESPONDENTS. 

Civil Prosedure Code (Ast XIV of 1892), s. 257 — 
Agreement after decree—Death of debtor—Legal repre- 
sentative noton the record. 

Whore the judgment-debtor was dead and his legal 
representative was not brought on the record, an 
agreement made by a person other than the judgement- 
debtor or his representative to pay more than the 
judgment-debt is not invalid. 

Govind Krishna Gujar v. Sakıram Narayan, 28 B. 
333 at p. 387; 6 Bom, L.R, 344; and Kesu v, Genn, 23 B, 
502, followed. 
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Petition, under section 25 of Act 1X of 
1887, praying the High Court to revise 
the decree of the Court of the District 
Munsif of Ranipet, in Small Cause Sait No. 
251 of 1909. 

Judgment.—The 2nd defendant is 
dead and his representative has not been 
brought upon the record. The Ist defendant 
was not the judgment-debtor or his repre- 
sentative. It has been held that section 
257A of the old Code of Civil Procedure, 
Act XIV of 1832, did not strike at an agree- 
ment to pay more than the judgment-debt 
‘by a person other than the judgment-debtor 
or his representative. [See Govind Krishna 
Qujar v. Sakaram Narayan (1); Kesu v. Genw 
(2) and Kamatchi Chetty v. Veyapurt Pillai, 
S.A. No. 3072 of 1903 on the file of this 
Court]. We agree with that view. We set 
aside the District Munsif’s decree as regards 
the lst defendant and pass a decree against 
him in accordance with the plaintiff's prayer 
with costs here and in the Court below. 

Decree set aside. 

(1) 28 B. 383 at p. 387; 6 Bom. L. R. 84h 

(2) 23 B. 502. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sevoxp Civin Avera No. 104 or 1910. 
August 24, 1910. 

Present:—Mr. Lindsay, O. A. J. C. 
HANS SINGH—Puaintive—AvreLLayt 
versus 
CHET SINGH AND orHers—Devendants— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 45- Joint mortgayees, 
effect of payment to one—Discharge of mortyaye debt — 
Consent of all mortyagees necessary to effect a valid 


discharge. i : A 
Ono of several joint mortgagees cannot give a valid 

discharge without the consent of the others. | 
Ram Chandra v. Goswami Rajjan Lal, 32 A. 1645 7 

A. L. J. 99; 5 Ind. Cas. 129, followed. i 
Barber Maran v. Ramana Goundan, 20 M. 461, dis- 


sented from. p = 
‘Ahinsa Bibi v. Abdul Kader Saheb, 25 M. 26 at p. 


39, referred to. ae 
Appeal against the order of the District 
Judge, Hardoi, dated the 13th January 1910, 
reversing the order of the Munsif, Bilgram, 
dated the 25th January 1909. 
Babu Saliy Ram, for the Appellant. 
Pandit Gokaran Nath Misra, for the Re- 
spondents Nos. 1 and 2. 
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Judgment.—Thissecond appeal arises 
out: f a suit brought by the plaintiff-appellant 
for possession of a share of zemindarz property 
against five defendants. The Court of first 
instance decreed the claim, but this decree 
was reversed in appeal by the District Judge. 

The facts found are as follows:— 

On the 19th July 1902, Hazari Singh, the 
third defendant, executed a mortgage with 
possession in favour of the plaintiff, Hans 
Singh, and the fourth and fifth defen- 
dants, Laltu and Niranjan. The mortgage 
money as expressed in the deed amounted 
to Rs. 1,000 but both Courts have de- 


. cided that the amount actually advanced 


was Rs. 500 only, the balance having been left 
with the mortgagees to redeem a previous 
mortgage in favour of one Madari. This 
latter mortgage wasnot, however, redeemed by 
Hans Singh, Laltu and Niranjan. On the 
24th January 1904, a sum of Rs. 589 was 
paid to the mortgagees, Laltu and Niranjan. 
Of this sum, according to the endorsement 
recorded on the deed, Rs. 400 in cash was 
received from the mortgagor Hazari through 
Chet Singh who figures as the first defen- 
dant in the suit, the balance, Rs. 189, was 
provided by means of a promissory-note 
executed by the mortgagor Hazari. Accord- 
ing to the endorsement, this sum was receiv- 
ed by all three mortgagees. Hans Singh, 
however, in’ his plaint denied ever having 
received any portion of this money and denied 
having been present on the occasion when 
it purports to have been paid. It has been 
found as a fact that Hans Singh never got 
any of this money, that he was not present 
and that the mark said to have been made 
by him below the endorsement in token of 
his having received his share of the money 
was not made by him. After this payment 
was made to Laltu and Niranjan, the mort- 
gage deed was returned to Hazari, the mort- 
gagor. On the 24th September Hazari sold 
the property to. Chet Singh and Pahlwan 
Singh and made over the mortgage deed to 
them. On the 8rd June 1908, these persons 
paid off the mortgage debt due to Madari, 
the first mortgagee and so these defendants 
(Nos. 1 & 2) claim to be absolute owners of 
the property. The plaintiff’s case was that as 
there was no valid discharge of the mortgage 
executed in favour of himself and Laltu and 
Niranjan jointly, he was entitled to get posses- 
gion of a one-third share. The Munsif 
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decreed the claim subject to payment by him 
of Rs. 179 being one-third of the money paid 
by Chet Singh and Pahalwan Singh 
in the redemption of the mor tgagein favour 
of Madari which was anterior in date to that 
in favour of the plaintiff. As already remark- 
ed, the District Judge in appeal reversed the 
decree and dismissed the suit. The learned 
Judge came to the following findings:— 

(1) That Hans Singh was not present when 
the money was paid and accepted by Laltu 
and Niranjan, that he got no share of this 
money and that he never signed the endorse- 
‘ment and : 

(2) that the payment to Laltu and Niranjan 
constituted a valid discharge of the mort- 
' gage-debt as there was no fraud. It is with 
the correctness of the second finding that we 
are concerned in this appeal. The contention 
for the appellant is that it is erroneous in law. 
The learned Judge was asked to hold that one 
of several joint mortgagees could accept pay- 
ment of the whole of the- mortgage-debt so 
as to discharge the property from the burden 
of the mortgage debt. He was of opinion 
that this was a sound proposition of Jaw pro- 
vided that there was no fraud. He then 
went on to find that there was no fraud 
committed on Hans Singh, because although 
he was not present, andalthough the mark 
purporting to be his was made by others for 
him, it was honestly believed that Hans 
Singh was a consenting party. The Judge 
tinally decided that Hans Singh did in fact 
assent to the redemption, a finding which it is 
difficult to reconcile with his previous finding 
that Hans Singh was not present, never 
signed the endorsement and never got any 
share of the money. ‘here is no evidence to 
support the finding that Hans Singh consent- 
edto the redemption of the mortgage. As 
for the proposition that one of several joint 
mortgagees can give a valid discharge 
without the consentof the others, the High 
Court of Allahabad has, decided in the case of 
Ram Chandra v. Goswami _Rajjan Lal (1) 
that such a proposition is untenable. The 
facts of that case are similar to the facts of 
the case now under consideration. There 
the money was advanced by two mortgagees 
in equal shares, here there were three mort- 
gagees equally interested in the amount 
advanced. 


The ruling in Barber Maran v. Ramana 
(1) 32 A, 164;7 A. Ld, 99; 5 Ind. Cas. 129, 
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Goundan (2), which is relied on here by 
the . respondents, was distinguished and 
it may be noticed that the correctness of 


“this Madras ruling has been questioned in 


a later ruling of the same Court [Ahinsa 
Bibi v. Abdul Kader Saheb (3)]. 

I follow the Allahabad ruling and find that 
the payment to Laltu and Niranjan did not 
constitute a discharge of the mortgage and 
that the appellant’s rights as a mortgagee 
are still subsisting. Atthe hearing of the 
appeal, I was inclined to doubt whether the 
plaintiff could recover owing to the fact that 
the defendant Chet Singh received the mort- 
gage-debt at the time of his purchase from 
Hazari. I was disposed to think that Hans 
Singh might be held guilty of negligence in 
the matter of the custody of the mortgage 
bond and that he was precluded from 
recovering because the deed came into the 
hands of a third person as the result of such 
On further consideration, E 
think this view is not correct. The deed was 
in favour of three persons and could not be in 
possession of all three at one and the same 
time, so it would be impossible to attribute 
negligence to Hans Singh in such circum- 
stances. Another point to be noticed is 
that Chet Singh cannot be heard to say that 
he purchased without knowledge of the 
circumstances in which the so-called redemp- 
tion was made for the endorsement shows 
that it was he who paid over Rs. 400 in 
cash to Laltu and Niranjan on behalf of the 
mortgagor Hazari ‘Singh. I find that the 
decision of the lower Court to the effect that 
there was a valid discharge of the mort- 
gage is wrong. I accept the appeal, set 
aside the decree of the lower appellate Court 
and restore the decree of the Court of first 
instance. The appellant is entitled to costs 
both here and inthe Court below. 

Appeal accepted, 


(2) 20 M. 461. 
(3) 25 M. 26 at p. 39. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civiu Appeat No. £5 or 1909. 
June 27, 1910. 
Present:—Mr. Piggott, J. C. and 
Mr. Lindsay, A. J. C. 
Nawab Syed AMIR ALT KHAN AND 
OTIERS—PLAINTIFFS— APPELLANTS 
TErsus 
Musammat KULSUM BEGAM AND OTHERS— 


DEFENDANIS— RESPONDENTS. 

Civil Procedure Code (Act Vof 1908), s. 182 and Orders 
XVI and XXVI—Process, refusal to isene, on wrong and 
insuficient yrounds—kEgclusion of evidence—(iround for 
remand—Summonses, power of Court to refuse to issue 
—Cross-examination, fixation of limit of time for. 

An application for issue of summons to a witness 
mustas a rule be granted by the Court and the 
question whether the application is made within a 
reasonable timc is only to be decided when afterwards, 
owing to the failure of the witness to attend the Court, 
an adjournment is prayed for by the party summoning 
such witness. Process may not be issued if tho wit- 
nesses are described vaguely. But if witvesses do 
not appear after being served the party calling them 
Ins the right to kave them re-summoned. 

A Court has no power to fix a limit of time within 
which the croys-examination of a particular witness 
is to be finished and where such a limit was fixed and 
the examination concluded it was held a good ground 
for remand. 


Mr. O’ Conor, for the Appellants. 

Mr. O'Neill, for the Respondents. 

Judgment.—tThis case coming up 
for hearing to-day, Mr. O’Conor for the 
appellants has taken up first the ground set 
forth in the ninth paragraph of the memo- 
randum of appeal, namely, that the Court 
below by refusing wrongly and on insufficient 
grounds to issue various processes applied for 
on behalf of the plaintiffs-appellants has de- 
prived the said appellants of the evidence of 
fourteen material witnesses in this case. We 
have felt one dificulty of a general character 
jn dealing with this matter. On the one 
hand, it is impossible for us to proceed to 
decide in appeal any case as to which we are 
satisfied that relevant evidence has been 
wrongly excluded, and on the other hand, we 
cannot help feeling that it is a serious matter 
in a case of this sort, after an elaborate 
judgment has been pronounced dealing with 
all the points in issue, to pass any orders the 
effect of which will be to allow one of the 
parties to produce fresh evidence with the 
judgment of the lower Court before it. We 
have been disposed, therefore, to deal some- 
what strictly with the appellants in this 
matter, As regards one witness, Nawab 
Ata Ali Khan, we are clearly of opinion, that 
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the order of the Court below cannot be sus- 
tained and that the appellants have made out 
a case for an order granting them an oppor- 
tunity to examine this witness. The facts on 
this point are to be found on pages 29 and 
104 of the printed record. The examination 
of witnesses in this case had commenced on 
May 18th, 1909, and the case for the plaintiffs 
was, as a matter of fact, closed on May 31st. 
Three days previously, that is to say on May 
28th, 1909, the plaintiffs presented an appli- 
cation to the effect that one Nawab Ata Ali 
Khan, who was an important witness in the 
case, had not previously been summoned be- 
cause he was known to be absent on a 
pilgrimage in Arabia. Ib was stated that the 
said witness had now returned to Lu:know 
and that his presence there had only come to 
the plaintiffs’ knowledge that morning. An 
application was accordingly made to the 
Court to issue a summons for the attendance 
of this witness onthe following day. It is 
not necessary for us to consider whether upou 
an application made under such circumstances, 
the equity of the case might not have de- 
manded that the Court should grant the 
plaintiffs any necessary adjournment nor, on 
the other hand, have we to consider whether 
the Court might not reasonably have required 
the facts stated inthe application to be 
verified by an affidavit. We have simply to 
consider whether the order passed by the 
learned Subordinate Judge is one which can 
be maintained. The order was that the 
application be rejected, the only reason given 
being that the plaintiffs’ conduct in connec: 
tion with the case had been dilatory, and 
that it was too late to apply at this stage for 
the issue of a summons. It has been clearly 
laid down by the Court, in Abdul Hatiz Khan 
v. Ajudhia (1), that an application for issue 
of summons must be granted, the discretion 
of the Court coming into play only when the 
question arises whether the Court will grant 
an adjournment of the case later on, because 
of the failure of the witness to attend, or of 
the failure of the process serving establishment 
to effect service of summons in reasonable 
time. The question never arose because the 
learned Subordinate Judge hastily rejected 
the application altogether without making 
any attempt to issue summons. We are 
bound to hold that he had no discretion under 
the Code to pass such an order as this, and 


as regards this witness at any rate, the 
(1) Z O. O, 84, 
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plaintiffs will have to be allowed a further 
opportunity of calling him. 

There was another witness, Mirza Nadir 
Hussain, whose case stands on a very similar 
footing, but is in one respect distinguishable. 
It appears that this witness is a resident of 
Hyderabad, Deccan, but that on the 29th 
May, 1909, the plaintiffs became aware 
that he happened to be present in Lucknow. 
That day was a Saturday and at a late 
hour an application was presented to the 
Court asking for the issue of a sammons for 
the attendance of this witness on the follow- 
ing Monday morning, that is to say, on May 
31st. There has been some little doubt, in our 
minds, as to whether it was possible to draw a 
distinction on the ground that the issue of pro- 
cess in accordance with the ordinary routine 
of the Court could scarcely have been effected 
before the Court rose for tho day. On the 
whole, ‘however, we prefer to maintain the 
general principle that on an application for 
summons being presented, the Court should 
ordinarily direct process to issue, leaving the 
question whether such application had been 
made within reasonable time to be decided 
later on in case it should appear that the 
attendance of the witness could not be se- 
cured without an adjournment. At the same 
time, we think that a distinction can and 
ought to be drawn between the case of this 
witness Mirza Nadir Hussain and that of 
Nawab Ata Ali Khan, though on a different 
ground. The position taken by the plaintiffs 
themselves as regards Mirza Nadir Hussain 
was that so long as he was residing in 
Hyderabad and did not happen to be person- 
ally present within the jurisdiction of the 
Court, they did not think it advisable to call 
upon the Court to take any steps towards 
securing his evidence. We think that the 
plaintiffs may reasonably ba held bound by 
their own attitude in this matter, and that 
any orders which we may pass with reference 
to this witness should be conditional upon 
his being induced once more to set foot 
within the jurisdiction of the Court. 

The next question raised is as regards 
three gentlemen relatives of the family, who 
had been named by the plaintiffs in the list 
of witnesses whom they desired to have 
summoned, these are Nawab Saiyed Ali 
Khan, Nawab Jafar Ali Khan and Nawab 
Kazim Ali Khan, whose names appe 
as Nos. 21, 22 and 32 respectively, — 
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the list of witnesses put in by -the plain- 
tiffs with their application of April 28th, 
1909. We find that summonses were actually 
served on these gentlemen, but that they 
failed to appear in Court. A person repre- 
senting himself to be some sort of a servant 
or agent of theirs came to Court on the date 
on which the witnesses should have been 
present, and tendered for the inspection of 
the Court certain medical certificates pur- 
porting to explain the inability of the wit- 
nesses in question to appear in person. We do 
not desire to go into further detail in this 
matter or to criticise the procedure actually 
adopted by the learned Subordinate Judge. 
Nor is it necessary for us to say whether, 
if the question of these three witnesses stood 
alone, we should have considered ourselves 
bound to send the case back solely in order 
to have their evidence taken. We are con- 
tent to say that we are not altogether 
satisfied that the plaintiffs were not reason- 
ably entitled to ask for a further opportunity 
of producing before the Court these three 
witnesses, whose evidence on account of 
their relationship to the parties concerned 
appears prima facie of considerable import- 
ance. As we have decided on other grounds 
to send the case back for further evidence, 
we propose also to direct that the plaintiffs 
shall be allowed an opportunity of producing 
these three witnesses before the Court 
The next group of witnesses with which we 
have to deal consists of six out of ten wit- 
nesses specified in an application presented by 
the plaintiffs before the Court on May 25th, 
1909. For reasons which we shall presently 
explain, we do not propose to go into detail 
regarding the procedure adopted by the lower 
Court with reference to this application. It 
is enough to say that the six witnesses, with 
reference to whom the application is now 
pressed, had all been included in the origi- 
nal list of witnesses placed before the Court 
by the plaintiffs with their application of 
April 28th, 1909, and that on the grounds 
upon which the matter has been dealt with 
by the lower Court, it seems difficult to 
maintain the order of the learned Subordinate 
Judge. Weare, however, of opinion that the 
question before us is not merely one as to the 
propriety or otherwise of the orders passed 
by the Court below, or of the validity of the 
reasons by which they are supported. We 
awa to considar, on tha material; bfore us 
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as a whole, whether asa matter of fact the 
learned Subordinate Judge ought to have 
ordered fresh summonses to issue for these 
witnesses, and whether we ought to do so 
now. These questions we are disposed to 
answer in the negative except as regards one 
of the witnesses, simply on the ground that 
neither in the application of April 28th, 
1909, nor in that of May 26th, 1909, were 
such particulars given in respect of the said 
witnesses as would justify the Court in 
ordering summonses to issue. Rule 176 of the 
rules issued by this Court for the guidance 
of subordinate Courts lays down clearly the 
particulars which the issuing officer shall 
require from the parties concerned before 
issuing for service any summons or other 
process and by that rule the learned Subordi- 
nate Judge at any rate was bound. We 
think the chief mistake made by him in this 
matter was in allowing processes to issue at 
all in accordance with the application of 
April 28th, 1909, for persons so vaguely 
described as Enayet Ullah, father’s name 
not known, Mohalla Ram Narain, Cawnpore 
City, and the like. It is also to be noticed 
more particularly that the descriptions given 
of the witnesses in the later application of 
May 26th, are no fuller or more complete 
than those of the earlier application. In one 
or two cases there has been a slight altera- 
tion ia the address but that is all. The 
parentage is not given in the case of a single 
one of the six witnesses with whom we are 
now concerned. We must take into conside- 
tion also the fact that processes having 
actually issued on the application of April 
28th, their futility had been demonstrated by 
the fact that the witnesses concerned had 
failed to appear. We are of opinion that on 
this ground the learned Subordinate Judge 
would have been justified in refusing to 
accept this application, and that we, therefore, 
should now decline to take any action regard- 
ing it, except so far as concerns the last of 
the witnesses in the list. This gentleman is 
described as “Mir Saiyed Hussain, pleader of 
the Munsif's Court at Cawnpore,” and al- 


though we are of opinion that the plaintiffs ` 


might reasonably have been expected before 
putting in their application to take the neces- 
sary steps for ascertaining the parentage of 
this witness, we think that the description 
given was so far sufficient that the Court 
might well have allowed summonses to issue, 
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The plaintiffs’ application will be granted 
with regard to this witness and refused in 
respect of the remaining five on the same 
list. 

There remains the case of three parda- 
nashin ladies in respect of whom an applica- 
tion was made to the Court on behalf of the 
plaintiffs on May 15th, 19)9, for their 
examiuation on commission. Now the dis- 
cretion of the Court as regards the examin- 
ation of witnesses on commission is evidently 
not quite the same as that in the matter of 
issue of sammonses as a comparison between 
the wording of Order XVI and Order XXVI 
of the Code of Civil Procedure will clearly 
show. Moreover, this application of May 
15th, 1909, stood upon a peculiar footing in. ` 
this respect that the Court could not grant it 
without virtually at the same time granting 
adjourament of the case in one form or an- 
other. The position was this:—By an order.of 
January 22nd, 1909, the learned Subordinate 
Judge who then had cognizance of this suit 
fixed the 18th to 20th May for examination 
of the plaintiffs’ witnesses and the 24th and’ 
25th, for the examination of those of the 
defendants. He gives as hiy reason for 
fixing such distant dates that be desired to 
have before him any evidence which might 
require to be taken on commission at the 
time when he entered upon the task of taking 
oral evidence himself. We think this wasa 
reasonable order, convenient to the Court 
itself and also to the parties, and one which 
it was within the discretion of the Court to 
pass. In saying that the parties must make 
such arrangements that the taking of evidence. 
on commission shall be completed by a certain 
date, the Court is virtually exercising its own 
discretion in the matter of fixing dates for 
hearing, and that is a discretion with which we 
shall certainly not interfere so long as it has 
been reasonably exercised. What followed was 
certainly curious. The plaintiffs took out a 
commission for the examination of five parda- 
nashin ladies. They got one of them examin- 
ed at great length between May 3rd and May 
10th, and then made up their minds that 
they would not jnsist upon the examination 
of any of the others. After this they came 
into Court with their application of May. 
15th, 1909, which makes no attempt to 
suggest any reason of any sort or kind 
why the names of the three ladies there- 
in mentioned had not been included in 
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the plaintiffs’ original list, Dut merely 
claims as if it were a matter of right that the 
Court shall now proceed to issue a commis- 
sion for their examination. We are of 
opinion that the Court had discretion to 
reject that application, and it seems to us to 
have made a sound exercise of its discretion. 
The only difficulty we have felt in the matter 
has been in connection with an order which 
the Court itself proceeded to pass, after re- 
jecting the application for the issue of a 
commission the effect of which is that the 
Court would be prepared to take the evidence 
of these ladies if they should appear 
before the Court in a covered palanquin. In 
consequence of this order, the plaintiffs prompt- 
ly applied to the Court to issue summonses 
for the attendance of these ladies, and the 
main point now taken before us on behalf 
of the appellants is that the Court should 
not have rejected this further application. 
We are, however, of opinion that the Court 
was justified in rejecting that application by 
reason of the terms of section 132 of the 
Code of Civil Procedure. The ladies con- 
cerned were, as stated by the plaintiffs them- 
selves, women who according to the 
customs and manners of the country 
ought not to be compelled to appear in 
public. In respect of such ladies it is 
expressly provided that they are exempt from 
personal appearance in Court. That being 
the case, the Court should not issue sum- 
monses calling upon such ladies to appear 
personally before it and the learned Subordi- 
nate Judge was right in refusing to issue 
such summonses; whether he had or had not 
made a mistake in saying what he did about 
his being prepared to take the evidence of 
the ladies if they chose voluntarily to appear 
before himin a covered palanquin is not a 
matter with which we are concerned. We 
are of opinion that the appellants have made 
out no satisfactory ‘case for the taking of the 
evidence ofthese three witnesses at the present 
stage. One further point was mentioned 
before us in argument although not expressly 
taken in the memorandum of appeal. A 
witness named Jafar Hussain Khan was 
produced for the defendants and cross-ex- 
amined at considerabie length on bshalf of 
the plaintiffs. At a certain stage in the 
cross examination, the learned Subordinate 
Jadge made the following note: - “The plain- 
tiffs’ pleader has been very long with this 
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witness. So I allow him half an hour more 
within which to finish the cross-exnmination.” 
Half an hour later accordingly, the cross-ex- 
amination was brought toa conclusion, in spite 
of a protest on the part of the learned pleader 
for the plaintiffs that he had not yet put all 
the questions he desired. It is not necessary 
for us in this connection to enter into any 
general discussion as to the discretion and 
powers of Civil Court in dealing with cross- 
examinations which appear to them on any 
reasonable ground either irrelevant, or in 
any other respect a mere abuse of the 
privileges of the bar. One thing is clear in 
this particular ‘case, and that is that no 
reason whatsoever has been assigned by the 
Court below for interrupting this cross- 
examination beyond the mere fact of its 
length. Weare unable to accept this as an 
adequate or valid reason for the order which 
the learned Subordinate Judge proceeded to 
pass. Ifthe point had been taken in tho 
‘memorandum of appeal, we should have felt 


` constrained to send back the case on this 


ground alone. As matters stand, the case 
will have to be sent back on other grounds 
and although the point was not directly 
raised in the memorandum of appeal, we have 
allowed it to be argued and we propose to 
direct that the plaintiffs shall be allowed to 
complete their cross-examination of this 
witness. The result is that wo remand the 
case to the Court, below with directions as 
follows :— 

The witness Jafar Husain Khan will be 
re-summoned and the plaintiffs willbe given 
an opportunity of completing his cross- 
examination. The plaintiffs will be allowed 
an opportunity of producing in evidence 
Nawab Ata Ali Khan, Nawab Saiyed Ali 
Khan, Nawab Jafar Ali Khan, Nawab Kazim 
Ali Khan and Mir Saiyed Hassan pleader, 
and any processes which they may apply 
for to secure the attendance of these witnesses 
will be issued by the Court below in the 
ordinary course. As regards Mirza Nadir 
Husain Khan we direct that his evidence 
shall be taken if the plaintiffs find themselves 
in a position to produce him before the 
Court, and that process shall be issued for 
his attendance if the plaintiffs are able to 
present an application to the Court supported 
by affidavit showing that this gentleman 
is at the time present within the jurisdiction 
of the Court; but the hearing of the case on 
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remand shall not be delayed on account of 
any measures taken merely for securing the 
attendance of this witness. It has been 
pressed upon us by Mr. O'Neill on behalf 
of the respondents that, if we permit 
additional evidence to be taken as above 
directed on behalf of the plaintiffs-appellants, 
his clients should also be allowed an oppor- 
tunity of producing evidence in rebuttal. We 
think it unnecessary to say more at the 
present time except that we are not prepared 
to give Mr. O’Neill the only thing he asks 
for at present, namely, a general permission 
to the respondents to produce such rebutting 
evidence as they may think proper after 
the additional witnesses specified in this 
order have been examined. The question of 
the propriety of an order permitting the 
respondents to tender specified witnesses on 
particular grounds may perhaps require to 
be further considered by this Court hereafter. 
Case remanded. 
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Judgment. 

Chamier, J. C.—This was a suit by the 
aj.pellant for possession of estate known as 
Rajpur Keotana and Thangaon and for some 
miscellaneous property described in List C at- 
tached to the plaint. 

The pedigree of the family to which the 
parties belong is given in the judgment of the 
Court below. 

The Rajpur-Keotano estate was conferred 
upon Raghuraj Singh by the Government in 
1860, and his name was entered in Lists I 
and V prepared under section 8 of Act I of 
1869. The estate of Thangaon was conferred 
upon Hanuman Bakhsh on whose death it 
passed to Narpat Singh and eventually to 
Raghuraj Singh. The property detailed in 
list C attached to the plaint was acquired by 
Raghuraj Singh. He died in 1892 and 
all the property in suit passed into the posses- 
sion of his widow Brij Nath Koer. She died 
in 1904 and the defendant succeeded in ob- 
taining possession. The present suit was 
brought in 1905. 

It was admitted before us by Babu Sri 
Ram, the learned Advocate for the plain- 
tiff that Sheo Gopal, was the eldest of the 
three sons of Gur Bakhsh Singh and that his 
client’s claim to the Thangaon estate and 
the property entered in List C which are-not 
affected by Act I of 1869 depends upon 
proof of the custom set up by the plaintiff. 
At the first hearing of the suit the plain- 


< tiff’s pleader stated that the custom referred 


to in the plaint was a family and tribal 
custom, 2.e,, a custom prevailing among the 
Bais Thakursof the Rae Bareli District and 
that it was a custom of ‘lineal primogeniture.” 
He could not say whether or not the custom 
was in derogation of the Hindu Law. At a 
subsequent hearing of the suit, the plaintiff's ‘ 
pleader said: “I made an omission when I 
defined the custom. By the tribal custom I 
mean the custom in the tribe, ze., the Bais 
clan in which the “rule of gaddi nashini pre- 
vails.”” A further explanation was given in 
this Court by Babu Sri Ram who said that 
the plaintiff meant that whenever the rule 
of gaddt nashini or succession by a single 
heir prevails in Bais family in the Rai Bareli 
District, the heir is ascertained by the rule 
of lineal primogeniture, t.e., continual descent 
to the eldest member of the eldest branch to 
the exclusion of nearer members of younger 
branch, 
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Fourteen witnesses were produced to prove 
this custom. They asserted the existence of 
the custom in general terms and attempted 
to prove five instances in which the custom 
was followed. 

The first was the succession of Shanker 
Baksh to his grandfather, Raghunath Singh, 
to the exclusion of his uncle Bishnath Singh. 
The Subordinate Judge is mistaken in sup- 
posing that Shankar Bux took the estate 
under Act I of 1869. This may be a true 
instance of a succession by a lineal pri- 
mogeniture but little is known of the circum- 
stances under which Shankar Bux succeeded 
in getting the estate. 

The second was the succession of Beni 
Madho to his grandfather, Sheo Prasad, to 
the exclusion of his uncle Gur Bux Singh 
but this instance broke down for Jugraj 
Singh plaintiff's witness No. 16 stated that 
Ram Narain the eldest son of Sheo Prasad 
survived his father and that Beni Madho suc- 
ceeded Ram Narain. 

The third instance was the succession of 
Balbhaddar Singh to his grandfather, Kamta 
Bakhsh, a Bais Talukdar in the Rae Bareli 
District. But as Kamta Bakhsh’s name ap- 
pears in List III prepared under section 8 
of Act Iof 1869, the succession was according 
to section 22 of the Act. This is not an 
instance of succession according to a custom. 
Moreover, if the custom existed in this family 
Kamta Bakhsh’s name would have been enter- 
ed in List If not in List IIT. This tends 
to show that the rule of gaddi nashini 
did not prevail in this family before 1869. 

The fourth instance was the succession of 
Bhagwant Singh tohis grandfather, Bisheshur, 
tothe exclusionof hisuncle Sitla Bakhsh. List 
TIL under Act I of 1869 shows that Thakur 
Bakhsh was the owner of the Kusurua estate 
in 1869 (see also Rae Bareli Settlement Re- 
port 1905 p. 174). The Bisheshur Bakhsh 
mentioned by the witnesses died only a few 
years ago. The estate seems to have descend- 
ed according to Act I of 1869. This is not 

- an instance of the alleged custom. The entry 
of the estate in List III tends to show that 
the rule of gaddi nashini did not prevail 
in the family before 1569. The supposed 
fifth instance is the same as the fourth. 

Thus only one instance of succession ac- 
cording to lineal primogeniture has been 
proved apart from the Oudh Estates Act. I 
agree with the Court below that it is impos- 
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sible to hold that the custom set up by the 
plaintiff has been proved and, therefore, the 
plaintiff's claim to the Thangaon estate and 
the property entered in List C was rightly 
dismissed. The question whether the plain- 
tiff is entitled to the Rajpur-Keotana 
estate is one of some difficulty and import- 
ance. 


The estate was conferred upon Raghnraj 
Singh by a primogeniture sanad in the form 
given in Sykes’ Compendium of Taluk- 
dart Law ab pp. 386-387 containing the 


following provision: “It is another con- 
dition of this grant that in the event of 
your dying intestate or ary of your 


successors dying intestate, the estate shall 
descend to the nearest male heir according to 
the rule of primogeniture.” When the Oudh 
Estates Act was passed, the name of Raghuraj 
Singh was entered in Lists Nos. 1 and 5 pre- 
pared under section S of the Act with the 
result that the succession to the estate was 
thereafter governed by the Act. Babu Sri 
Ram contended that the sanad governs the suc- 
cession to an estate in List IIT as soon as clause 
II of section 22 of the Act is reached. He 


. referred us to the case of Sheo Singh v. 


Raghubans Koer (1), in which the Mahewa 
estate was decreed to the plaintiff on the 
strength of a primogeniture sanad; but it 
will be seen that their Lordships proceeded 
in that case on the ground that the Act 
had never applied to the estate, Balbhaddar 
Singh having taken the estate by devise 
before the Act was passed. The Act undoubt- 
edly became applicable to the estate now in 
question and it follows, therefore, that the 
limitation in the sanad granted to Raghuraj 
Singh was superseded by the Act and that 
the succession to the estate is governed by 
Clause II of section 22 of the Act without 
reference to the sanad [see Brij Indar 
Bahadur Singh v. Rani Janki Koer (2)]. In 
that case the person, whose estate was in dis- 
pute, had received a sanad which provided 
that the estate should in case of intestacy des- 
cend to “the nearest male heir according tothe 
ruleof primogeniture.” Rani Janki Koer as 
a woman could not have succeeded under that 
sanad bub she was held to be entitled to the 


(1) 821. A. 634; 27 A. 684; 15 M. L. J. 3523,9 0. Wr 
N. 1999; 2 C. L. J. 194 8 O. ©. 317. 


(2) 5L A. 1; 1 C. L. R, 318- 
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estate under clause II of section 22 of 
the Act. It was contended on behalf of the 
deferdant that the effect of clause il of sec- 
tion 22 of the Act was to relegate the parties 
entirely to the ordinary law, in this case the 
Mitakshara, and that we should determine 
the question of succession according tothat law 
as if the estate had never been subject to the 
Act orentered in List 3 under section 8. As 
authority for this contention, we are referred 
to the case of Nartndra Buhadur Singh v. 
Achal Ram (3), in which it was said 
that the effect of clause II was “simply to 
refer the parties to the law which would 
govern the descent when the special provisions 
of the Act are exhausted.” But I understand 
that by the words “special provisions” their 
Lordships meant the fist ten clauses of sec- 
tion 22 of the Act. The result would be that 
an estate passing to an heir under clause II 
of section 22 would pass out of the Act 
altogether, a result not in accordance with 
the decision in Jagdish Bahadur v. Sheo Partab 
Singh (4). It is difficult to believe that the 
legislature intended that estates entered in 
Lists Nos. 3 and 5 should descend as partible 
estates under clause II of section 22. In the 
case last cited it was held that estates in 
List II descend under clause II as impartible 
estates and [am of opinion that the same 
must be held regarding estates in Lists IIT 
and V with this qualification that whereas 
estates in List II descend to a single heir to 
be determined by custom if proved or in 
default of a custom in the manner explained 
in the case of Narindra Bahadur v. Achal Ram 
(8), estates in Lists Nos. 3 and 5 descend 
according to “the rule of primogeniture.” In 
other words, the rule of primogeniture must 
be observed in applying the ordinary law to 
estates in Lists Nos. 8 and 5 just as any 
custom that is proved to be binding on the 
parties must be observed in applying the 
ordinary law to estates in List No. 2. 

This does not by any means imply the 
abrogation of the ordinary law. For ex- 
ample, in applying the rule of primogeniture 
to the estate of a Hinduin List Nos. 3 or 5, 
regard must be had to the parental 
system of the Hindu Law whereby the de- 
scendants of the grandfather must be ex- 
hausted before recourse is had to the line of 


the great grand-father. 

(3) 20 I. A. 77; 20 C. 649. | 

(4) 28 I. A. 100; 23 A. 369; 11 M. L, J. 178; 3 Bom, 
L, R, 298; 5 ©, W. N. 602, 
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The questionis whether the words, “rule 
of primogeniture” in section 8 of the Act 
denote the succession of the eldest or first 
born among several claimants equally entitled 
under the ordinary law or the succession of 
the representative of the senior line, however 
remote he may bes. e., lineal primogeniture. 
Tt is common ground that the words do not 
denote the succession of the first born or the 
eldest collateral regardless of line and degree. 

It is only by establishing lineal primogeni- 
ture as to the rule of succession applicable to 
estatesin List No. 3 that the plaintiff can suc- 
ceed for the defendant is older than the plaint- 
iff and is nearer in degree to Raghuraj Singh. 

Babu Sri Ram on behalf of the plaintiff 
contended that subject to any custom that 
may be proved, all impartible estates descend 
under the Hinda Law in accordance with the 
rule of lineal primogeniture. He relied upon 
the cases of Narajanti v. Venkata Chalapate 
(5); Kachi Kaliyana v. Kachi Yuva(6); Mahesh 
Chander v. Satragan Dhal (7). 

The first of these cases related to a Polliam 
or Paleiyam which was described in 
Naragunty Lutchmeedaramah v. Vengama 
Naidoo (8) as being in the nature of a Raj 
which may belong to an undivided family but 
is not the subject of partition and can be held 
by only one member of the family ab a time. 
This Paleiyam had been held by the Privy 
Council in 1861 to be the property of the un- 
divided family to which parties to a suib 
belonged. The principal plaintiff was the pat- 
ernal uncle and nearest heir of the 1Cth Plei- 
yagar. The defendant had been let into posses- 
sion on the death of the 10th Paleiyagar as the 
surviving representative of the eldest branch 
of the family and pleaded that he was entitl- 
ed to retain possession under the rule of 
primogeniture. The High Court held that - 
the property was still joint and the parties 
were still members of an undivided family. 
The question was (see p. 265) how the rule of 
primogeniture should be applied. The Court 
laid stress on the fact that separate possession 
but not separate ownership is the charac- 
teristic of property which although impartible 
is ex-hypothest jomt, that, therefore, the senior 
brauch of the family retained its owner- 

(5) 4 M. 250. 

(6) 28 M. 508; 2 A. L.J. 845; 2 C. L. J. 281; 10 ©. 
W. N. 95; 7 Bom. L. R. 907; 15 M. L. J. 312; 1 M. L. 
T. 12. 


(7) 290. 343. ; 
(8) 9 N. I. A. 66 at p. 86, 1 W. R. (P, C.) 30, 
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Ship though out of possession, and the 
undivided interest of a member- in that branch 
passed by survivorship to his descendants, 
and they held that when impartible property 
passes by survivorship from one line to 
another, it devolves on the’ nearest co-parcener 
of the senior line. In the second case also 
. stress was laid upon the fact that the estate 
in question was the impartible property of 
an undivided family [see the report of the 
case in the High Court in Kachi- 


yuva Rangappa Kalakka Chola Udayır v. .- 


Kachi Kalyana Rangappa Kalakka Tholla 
Udayar (9)] and the decision was upheld on 
the same ground. ` 

In the third case the decision rested on the 
evidence of a custom that no descendant of a 
younger branch could take until all the elder 
branches were exhausted. In the present 
case no such custom has been proved. 

In both the Madras cases the Court refer- 
red to and distinguished the ‘Tipperah 
‘ease of Neelkisto Deb Burmono v. Bur Chunder 
Thakur (10). The decision in that case also 
rests upon proof of a custom but at p. 541 
of the report their Lordships make some 
observations which are pertinent to the pre- 
sent case and serve to distinguish it and the 
Tipperah case from the Madras cases. They 
say “The truth is, the title to the Throne and 
the Royal lands is, as in this case, one and 
the same title; survivorship cannot obtain in 
such a possession from its very nature. * * * 
As there can beno such survivorship, title 
by survivorship, where it varies from the ordi- 
nary title by heirship, cannot, in the absence of 
custom, furnish the rule to ascertain the heir 
to a property which is solely owned and 
enjoyed, and which passes by inheritance to a 
sole heir.” In one of the Madras cases, ib 
was said that the Tipperah case was dis- 
tinguishable on the ground that it was 
governed by the law of the Dayabhaga which 
does not recognise survivorship as determin- 
-ing the devolution of property. This is true, 
but the rule of inheritance by survivorship 
under the Mitakshara also applies only to 
joint property. In the present case the 
Rajpur-Keotana estate was in thehands of 
Raghuraj Singh as his separate property. 
His father was dead and he had no children. 
His uncle Narpat Singh received a separate 

(9) 24 M; 562 at p. 609. 

(10) 12 M. IL. A. 523; 3 B. L. R.13; 12 W. R. (P. C.) 
21. 
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grant from Government so also did the 
children of his deceased uncle Jugraj Singh 
[for the history of the family see Narpat Singh 
v. Ali Hossein (11)!. Theestate being the 
separate property of Raghuraj Singh, the 
Madras decisions, which rest on the rale of 
survivorship, are not applicable. 

The plaintiff has, in my opinion, failed to 
show that there is any rule of Hindu Law by 
which impartible estates, which are not the 
property of a joint family, descend by the rule 
of lineal primogeniture. 

Therefore, the plaintiff in order to succeed 
must show that the word primogeniture in 
section Sof the Act denotes lineal primogeni- 
ture. It was contended on his behalf that it has 
been held twice by the Privy Council that 
the word is used there in this sense. 

The frst case referred to was that of Achal 
Ram v. Udai Partab (12). That case related 
to an estate entered against the name 
of Pirthipal Singh in Lists Nos. 1 and 2, 
which, on the death of Pirthipal Singh 
before 1869, had devolved on his widow 
On 
the deathof the daughter, her husband Achal 
Ram, who had no right whatever, had taken 
possession of the estate. The plaintiff was a 


collateral relative of Prithipal but not the 


nearest collateral. In order to succeed he 
had to establish a rule of a descent by lineal 
primogeniture. There was no evidence 
that the estate had ever descended accord- 
ing to such a rule. The argumentof the 
plaintiff before their Lordships was that 
as Prithipal Singh’s name was in List, IT it 
should be presumed that the heir was to be 
ascertained by the rule of lineal primogeni- 
ture. Their Lordships repelled this con- 
tention saying that they were of opinion 
that “when a Talakdar's name is entered 
in the second list and not in the third list, 
the estate although it is to descend toa single 
heir is not to be considered as an estate 
passing according to the rule of lineal pri- 
mogeniture”’. The other case relied on was 
thatof Narindra Bahadur Singh v. Achal Ram 
(3), in which Lord Hobhouse said: “The 
estate is in Oudh, and was granted by the 
Crown to one Prithipal Singh after the 
confiscation, andit is placed in class 2 of 
Act Iof 1269, and not in class 3. The 


(11) 11 C. 1. 
(12) 11 T. A. 51; 10 C. 511. 
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effect of that is that the estate is labelled 
as one which according to the custom of 
the family descends to a single heir, but 
not necessarily by the rule of lineal pri- 
mogeniture. It may be, and it has so happen- 
ed in this case, that the heir according to 
lineal primogeniture is more remote in 
degree from the ancestor than other 
collaterals, or other persons in the line of 
heirship. If so, the degree prevails over 
ihe line according to the classification 
under the Act; though if two collaterals, or 
persons in the line of heirship, are equal in 
degree, then as the property can only go to 
one, recourse must be had to the seniority 
of line to find out which that one is.” Jt 
must be admitted that it was not necessary 
for their Lordships in either case to 
decide the question whether an estate in 
List No, 3 devolves under clause 11 of sec- 
tion 22 according to thernle of lineal pri- 
mogeniture, but they had to consider in- 
cidentally the effect of the entry of an estate 
jn list No. 3 and the language used by both 
Sir Barnes Peacock and Lord Hobhouse 
suggests strongly thal they were of opinion 
that degree prevailed over line in the case 
of an estate in List No. 2 but that line 
prevailed over degree in the case of an 
estate in List No. 3. It must be bornein mind 
that the application of the rule of primogeni- 
ture prescribed by section 8 is limited to 
cases of succession by ascendants and some- 
what remote collaterals of the deceased and 
it is obvious and also admitted that the 
words “rule of primogeniture” do not import 
the succession of the first born or eldest 
ascendant or collateral regardless of lineand 
degree. It appears, thereforc, that if pri- 
mogeniture implies no more than the suc- 
cession of the first born persons standing 
in the same degree of relationship to the 
deceased, the rule of succession is the same 
for estates in Lists Nos. 3 and 5 as for estates 
jn List No. 2 if the personal law is the 
same and no custom is proved. 

When the legislature used the words 
“rule of primogeniture” they must have in- 
tended some known rule. of succession the 
details of which in its application to col- 
lateral succession could be ° ascertained. 
There was no such rule known to the Hindu 
or Muhammadan Law apart from special 
customs, the details of which are scarcely 
ever alike. They were providing a rule 
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of. succession which would be applicable to 
Hindus, Muhammadans and Christians 
alike and in the cireumstances I do not 
think it is an extravagant assumption that 
they had in the mind the rule of primogent- 
ture as applied tothe succession of real 
estate in England. It has been part of 
that rule since the time of Edward the First 
if not that of Henry the Third, that all the 
lineal descendants of any person deceased 
represent their ancestor, 7. e., standin the 
same place as the person himself would have 
done had he been living (see Hale on the 
Common Law, Ed. of 1794, Vol, Chap. 11, 
Pollock and Maitland’s History of the 
English Law, Vol. 2 p. 257 and authorities 
there cited). I gather from the language 
used by their Lordships in the two cases 
last mentioned that they considered that 
this rule of representation applied to the 
succession of estates in List No. 3, ifso, the 
rule applies to estates in List No. 5 also. 

For these reasons, I would hold that the 
Rajpur-Keotana estate, 7. e., villages in List 
A attached to the plaint devolved upon the 
appellant upon the death of Brijnath Koer. 
I would aliow the appeal in part and give 
the appellant a decree for possession of that 
estate with mesne profits from October 25th 
1904 the amount to be determined in exe- 
cution of decree. In other respects, I would 
dismiss the appeal and I would order the 
parties to pay and receive proportionate 
costs inboth Courts. 


Sanders, A. J, C.—I concur with my learned 
colleague. 

When in clauses (1) (2) (3) (4) (6) &(10) 
ofsection 22 of the Oudh Estates Act, the 
rule of succession by lineal descent is pres- 
cribed, it does not appear too far fetched 
an assumption that the Legislature intended 
that on clause 11 of the same section be- 
ing reached, the persons entitled to succeed 
in the case of estates in Lists Nos. 3!and 
4 should be ascertained according .to jthe 
rule of lineal primogeniture. 

Appeal partly allowed. 
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MADRAS HIGH COURT. 
SEGOND Civie APPEAL No. 743 or 1910. 
October 6, 1910. 

Present:—Mr. Justice Krishnaswami Aiyar. 
ANTHARYAMI PATNAIK—Putatntire— 
APPELLANTS 
versus 
HARIBANDHU SABUTO AND oTHERS— 
DeErENDANTS—Respon DENTS. 

Civil Procedure Code (Act XIV of 1882), s. 18—Swit 
to declare plaintiff’s right as karnam—Prior suit between 
pa ties for invalidation of pattahs granted by plaintif — 
Decision that plaintiff was mot karnam—Res_ judicata, 

Plaintiff sued for declaration of hisright as horc- 
ditary karnam of a certain temple. In a prior 
suit between the parties (wherein plaintiff was 3rd 
defendant) it was sought to invalidate certuin pattas 
granted by plaintiff-in respect of the temple lands. , 

An issue was raised as to whethor plaintiff 
was karnam of the temple and was decided 
against him : 

Held, that the present suit was 
judicata. 

Obiter—The suit will not be res judicata if it were 
based ona subsequent appointment of plaintiff as 
karnam. i 


Second appeal againstthe decree of the 
District Court of Ganjam, in Appeal Suit 
No. 348 of 1908, presented against the 
decree of the Court of the District Munsif 
at Aska, in Original Suit No. 306 of 1908. 

Facts appear from the following judg- 
ment of the lower appellate Court :— 

1. Plaintiff sued for a decree declaring 
that he was the hereditary karanam of the 
temple of Sri Narayanaswami at Narayana 
Patna and to recover Rs. 30 for emoluments 
from lst defendant and for other reliefs. 

2, The District Munsif dismissed the suit 
with costs on the ground that it was barred by 
ves judicata. Plaintiff appeals. 

3. The only questionarising for decision in 
this appeal is :— 

Whether the present suit is barred 
as vresjulicata by the judgment 
‘passed in Original Suit No. 624 of 
1900 on the file of the District 
Munsif of Aska and in Appeal Sait 
No. 230 of 1902 on the file of 

this Court ? 

4, In Original Suit No. 614 of 1900, the 
present plaintiff was 4th defendant (see judg- 
ment I passed.in that suit). That suit was 
brought on behalf of the above-named temple 
to declare that the patta granted by the 
present plaintiff and another (83rd defendant 
in that suit) in respect of the temple lands 
was invalid and to recover rent 


barred as res 
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Fusli 1309. Issue III related to the genuine- 
ness and bona fide character of the patta grant- 


. ed by the present plaintif and another. 


This issue included the sub-issues contain- 
ed in para. 81 of the judgment, viz, (p) 
“Whether the patia granted by defendants 
Nos. 3 and 4 is bona fide,” and (q) “Whether 
on the date of the said patta the 4th defen- 
fendant was the karanam”. The finding 
was— The 4th defendant is not the karanam 
appointed by the committee. He was only 
set up as karanam by 3rd defendant and any 
act done by him in the matier of the temple 
management and its suits cannot be illegal 
and invalid”. 

5. In Appeal No. 230 of 1902, this 
Court held on the said point: “I, therefore, 
find that 4th defendant is neither the de 
facto nor the de jure karanam and that 
2nd plaintiff is”. (Exhibit H para. 6) 
The decree of this Court was confirmed by 
the High Court. 

6. Plaintiff's present suit seeking for 
the declaration that he is the haranam 
of the same temple is, therefore, barred by 
ves judicata. 

7. The lower Court’s decree is confirmed 
and this appeal dismissed with costs. Vakil’s 
fee Rs. 15. 


Judgment.—I am quite clear that 
the suit is barred by res judicata. There 
was a previous suit between the same par- 
ties; the plaintif in the present case was 
then defendant, and a distinct issue was 
raised as to whether he was the karnam at 
the time; and both the original and ap- 
pellate Courts on that occasion came to the 
conclusion that the plaintiff was not either 
the de facto or the de gure karnam. Mr. 
Narayana Murthi contends that the present 
suit is based upon a subsequent appointment 
as karnım. If this were so, I quite agree 
the former decision would not operate as 
res judicata. I have given him full liberty 
to make use of the private copy of the 
plaint which he wished to rely on as show- 
ing the exact nature ot the present suit. 
Even with this advantage, heis unable to 
show that there is any allegation in the 
plaint of a subsequent appointment as kar- 
nam. All that the plaint states is that the 
defendanta got the work of karnam done 
by the plaintiff. That right or might not 
be true. It does not certainly amount to an 
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aversement of appointment of the plaintiff. 
I dismiss the appeal. 
. appeal dismissed. 


MADRAS HIGH COURT. 
Secon O1vi. Aperat No. 784 or 1910. 
October 6, 1910. 

Present:—Mr. Justice Krishnaswami Alyar. 
VENKATRAMANA AITHALA— PLAINTIFF 
— APPELLANT 
versus 
NAGAPPAYA AND oTHERS—TD sFENDANTS— 
RESPONDENTS. 

Landlord and tenant—-Mulgeni-tenure — Sudden en- 
hancement of Government assessment---Liability of 
tenant to contribute rateably to the ineroase— Madras 
Revenue Recovery Act (Act IT of 186-4). 

Where Government assessment on 
under oo mulgent-tenure is suddenly 
the landlord alone should bear the whole in- 
crease under the provisions of the Madras Re- 
venue Recovery Act, and the tenant cannot be 
called on to contribute rateably towards the increase. 

Pedyapurna Thirthaswami v. Uaganu, 20 M. L. J. 
640 (I. B.), 1 M. W. N. 388; SM. L. ‘fT. 173; 7 Ind. 
Cas, 821, followed 

Second appeal against the decree of the 
District Court of South Canara, in Appeal 
No. 282 of 1908, presented against the decree 
of the Court of the District Munsif of Kunda- 
pur, in Original Suit No. 135 of 1907. 

Facts are fully set forth in the follow- 
ing judgment of the lower appellate 
Court :— 

Plaintiff as mulgar sued to establish the 
liability of his maulgeni-tenants to pay the 
excess assessment imposed on the land at re- 
cent settlement. 

2. Apparently the mulgent rent is 10 
muras of rice and Rs. 3-3-0 equal to some 50 
odd rupees now-a-days. The old assessment 
was Rs. 19-5-8. The new assessnient is 
Rs. 60.9-0. Hence plaintiff has to pay Rs, GO 
and get orly Rs. 50 for his land. 

3. Wis suit failed and he appeals. 

4. The appeal must fail. Defendants are 
mulgent-tenants and their arrangement with 
plaintiff is final and unalterable. Itis not 
open to the Court to say that despite the 
fact thatthe malgen’ rent is fixed at a cer- 
tain rate for ever, yet it shall be henceforth 
increased, 

5. Itis not open to the Court to say 
to the tenants ‘you and not the landlord 
shall pay any part of the Government de- 


land let 
increased, 
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mand,’ because Revenue Recovery Act throws 
the whole burden of paying the Revenue on 
the registered puttuhdar, and expressly lays 
down that any tenant who pays Government 
Revenue on behalf of his landlord, can recover 
it from his rent due to the landlord.” 

©. There is no escape from these provi- 
sions. The Civil Court cannot apportion and 
bid the tenant pay hisshare. IIe is entitl- 
ed tosay: “My maulgeni is so much and I 
won't pay more. I paid this much to Goy- 
ernment formy landlord and I will recover 
it from him” and those rights I cannot in- 
terfere with, even ifI would. The appeal 
is dismissed with costs. ButTI will repeat 
here for plaintiff's benefit what I be- 
lieve to be the only remedy for this dis- 
astrous situation, As things stand, plaintiff 
can only get Rs. 50 a year for the land, 
while he must either pay Government Rs. 60 
and lose Rs. 10 a year or he must suffer it to 
be sold for arrears of revenue or he may 
pay up the arrears and then surrender it to 
the state, Ile obviously will not go on paying 
Rs. 60 and receiving only Rs. 50 for that will 
amount to a big sum in time. . 


7. Ifhe allows the land to be sold for 
arrears, the mulgeni will be extinguished, 
for theland is sold free of encumbrances, . 
Hence, of course, the mulgenidars will never 
let it be sold. If he relinquishes it, the 
mulgent is extinguished, for the sub-lease 
dies when the lessor ceases to own the pro- 
perty let. The land then becomes land avail- 
able for darkhast. It will be given to the 
mulgenidars presumably on darkhast. They 
will then become melgars and will pay full 
enhanced assessment. They will pay more 
than they paid as mulgent but will in return 
acquire full muli rights, so they will not 
lose. The malgar will escape paying Rs. 10 
a year or whatever the excess of revenue over 
mulgent may be, and so far he will gain. 
But then the effect of the re-settlement will 
have been to deprive him absolutely of the 
property. Now the property before settle- 
ment brought in a profit. This land yielded 
10 muras of rice at Rs. 3a mura, which is 
Rs. 30, and about Rs. 3 besides, and the as-` 
sessment was about Rs. 20. So plaintiff got 
about Rs. 13a year profit and he had in 
addition the remote possibility of the mul- 
gent some day reverting to him. This was 
worth a little. So the effect of the settlement 
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has been to deprive him of about Rs. l4 a 
year if we value this remote right at Re. 1. 
lf, then, he while relinquishing the property 
is allowed to take back on dukhast such 
small portion of it as will bring him in a 
net income of Rs. 14 a year, he will be in the 
same position he was in before settlement. 
The ‘mulgeni-tenants, who have mide the 
property more valuable, will, as they should, 


get it for themselves and will get the puttahs . 


in return for the enhanced assessment. Every 
one will thus have reason to he content and 
no one will lose anything I suggest to plain- 
tiff that he try to settle this matter in this 
way, because there is no other. 

Judgment.—"his case is covered by 
the recent Full Bench decision, Vidyapurna 
Vhirthaswamt vy. Ugganu (1). I dismiss the 
second appeal, 


- Agpeal dismissed. 
(1) 20M. L. J. 649; 1 M. W.N. 333; 8 M. L. T. 178; 
7 Ind. Cas, 321. 





i (s. c. 1 M. W. N. 662.) 
MADRAS HIGH COURT. 
SECOND Civit Arrear No. 390 or 1909. 
August 12, 1916, 

Present:—My. Justice Wallis and Mr. Justice 

Krishnaswami Aiyar. 
NADAMUNI NARAYANA IYENGAR— 

DEFENPANT—ÅPPELLANT 

versus 

VEERABHADRA PILLAT alias RANGA- 

RATNAM PILLAI Minor—Prawwrrr— 

‘ RESPONDENT. ; 

Civil Procedure Code (det XIV of 1882), s. 244 — 
Stranger auction-purchaser, suit against, to set aside 
sule nob maintainable—Auction-purchaser not repres 
sentative of decree-holder, 

It is well settled that as between the judgment- 
debtor and the decree-holder, an objection to the sale 
in exccution can only be taken in execution and 
section 244, Civil Procedure Code, prohibits a suit by 
a party or his representative against an auction-pur- 
chaser to raise a question which as between the judg- 
ment-dobtor and the decree-holder must have been 
determined under that section, The anction-pur- 
chaser derives his rights from the sale which the 
party to the execution procceding should not be 
permitted to impeach except by application to tho 


-< executing Court. A suit against an auction-pur- 


chaser is not maintainablo as section 244 is a bar 
to set aside the sale except ina proceeding between 
the parties. 

> A stranger purchaser in execution of a money 
decree can never be treated as representative of the 
decree-holder. Ho purchases the rights of the judg- 


ment-debtor in the properly attached and uot those ` 


of the decree-holder betwoen whom and himscly 
there is no privity of estate. ` = 

The true rulo is that where tho decree is a mort 
gage decree the purchaser in execution will be the 
representative of the judgment-debtor. Whero pro- 
perty is attached and sold under a money decrec, a 
stranger purchasing the property obtains tho rights 
of the judgment-debtor in the property but is not 
tho representative even of the judgment-debtor; still 
less can he be the representative of the decree-holder. 

Second appeal against the decree, dated 
4th December 1908, of the District Court 
of Trichinopoly, in Appeal Sait No. 172 of 
1908, presented against the decree, dated 
llth March 1908, of the Court of the District 
Munsif of Srirangam, in Original Suit No. 80 
of 1904. 

Mr. T. Narasimma Iyengar, for the Appel- 
lant. 

Mr. T. Rangachariar, for the Respondent. 

Judgment. 

Wallis, J—This is a suit to recover a 
temple office which is alleged to be here- 
ditary in the plaintiff's family and which 
was purchased at a Court auction by the 
defendant in execution of a decree against 
a previous holder of the office. The plain- 
tif obtained a decree inthe lower appellate 
Court on the ground that the office was one 
of personal service and that the attachment 
and sale were bad as opposed to section 266 
(f) of the Code of Civil Procedure. It is 
now contended that such a suit is barred 
by the operation of section 244 of the Civil 
Procedure Vode and should haye been dis- 
missed. It is well settled that as between 
the judgment-debtor and the clecree-holder, 
this is an objection which can only be taken 
in execution and it is also well Settled that 
the provisions of section 244 prohibit a suit by 
a party, or his representatives against an auc- 
tion-purchaser to raise a questiou which as 
between the judgment-debtor and the decree- 
holder must have been determined under that 
section: Basti Ram v. Fatty (1), Daulat 
Singh vy. Jugal Kishore (2) and Mayan Pathuti 
v. Pakuran (8). These decisions are not based 
on the ground that the auction-purchaser jis 
the representative of the decree-holder within 
the meaning of the section, but upon the 
general intention of the Legislature ag 
manifested in the section. The view that 
the auction-purchaser may be treated ag 
the representative of the decree-holder jn 

(1) 8A. 146. 

(2) 22 A. 108. 

(3) 22 M. 347. 
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cases arising between him and the judgment- 
debtor was, no coubi, taken in Manikka. 
Odayan v. Rajagopala Pillat (4), relying on 
Sadhu Taraganar v. Hussain Sahib (5), in 
preference to the authorities cited the other 
day. Butas pointed out in Krishna Satapasti 
v. Sarasvatula Sambasiva Row Patulu (6), 
Sandhu Taraganar v. Hussain Sahib (5), does 
not supportso general a proposition, asin that 
case the decree-holder was the auction-pur- 
chaser and the parties in question were his 
representatives by virtue of their purchase 
from him. The decision in Manikka Odayan 
v. Rajagopala Pillai (4), should, I think, 
have been supported on the ground that the 
application raised a question between the 
representatives of the judgment-debtor and 
the decree-holder in which the auction-pur- 
chaser had been added as a party interested. 
Prosunno Kumar Sanyal v. Kali Das Sanyal 
(7), Hera Lal Ghose v. Ciundra Kunto Ghose 
<8). Inthe present case we must reverse 
the decree of the lower appellate Court and 
restore that of the District Munsif with costs 
here and in the lower appellate Court, 


Krishnaswami Aiyar, J.—A decree was 
passed against the plaintiff's father in O. 
S. No. 90 of 189-4 on the file of the Srirangam 
Munsif for maintenance making the emolu- 
ments of the Mirasi office of Accountant in the 
Srirangam temple liable. The decree was 
executed against the plaintiff after the death 
of his fatherand it must be taken that due 
notice was issued to the plaintiff of the pro- 
ceedings in execution. The office of Accountant 
was itself attached and, assuming that the 
attachment was irregular, no exception having 
been taken to the attachment, the attached 
property was sold on the 1éth July 1897 and 
the sale confirmed. The defendant, who pur- 
chased the office in execution, obtained 
possession of it in November 1903. The 
plaintiff constitutes the present suit for the 
surrender by the defendant of the Mirasi 
office on the ground that the sale was null and 
void. The plaintiff having obtained a decree 
in the District Court, the defendant has pre- 
ferred this second appeal. lt seems to me 
that the suit is not maintainable. The plain- 
tiff was a party to the execution proceedings 

(4) 80 M. 507; 2 M. L. T. 347; 17 M. L. J. 291. 

(5) 29 M. 87. 

(6) 31 M. 177 ;3 M. L. T. 306, 


(7) 19 C. 683; 19 I. A. 166. 
(8) 26 C, 539; 3 C. W., N, 493. 


and the only mode in which he can impeach 
the sale is by an application to the executing 
Court to set aside the sale. Itis argued for 
the plaintiff that the sale isa nullity because 
the decree did not direct the sale of the office 
and the office was inalienable. There was a 
personal decree against the plaintiff’s father 
and even assuming that the office was not 
charged with the liability, it could be pro- 
ceeded against in execution of the money 
decree. Supposing that the office was inalien- 
able, on whicliI do ndt express an opinion, 
it wascompetent to the executing Court to deal 
with the question whether the office was sale- 
able. No exception having been taken in exe- 
cution to the sale, we must take it that the 
sale was rightly held. Thedefendant cannot 
be ousted from possession until the sale is 
duly sct aside. No altempt havirg been 
made by the plaintiff to impeach the sale in 
execution and the sale having been confirmed, 
it is not competent to the plaintiff to disturb 
the possession ofthe auction purchaser by suit. 
See Mayan Patuthi v. Pakuran (3) and Kishory 
Mohum Roy v. Mahomed Mujaffar Hussein 
(9). The auction purchaser derives his 
rights from the sale which the party 
to the execution proceeding should not be 
permitted to impeach except by application 
to the execubing Court. The true principle 
has been sometimes overlooked and the bar to 
the suit of the judgment-bebtor against the 
stranger purchaser or vice versa rested on 
section 244 of the Code of Civil Procedure, 
the suit being supposed to raise a question 
between the parties to the suit or their repre- 
sentative. See Dhani Ram yv. Chaturbhuj (10), 
and Daulat Singh v. Jugal Kishore (2). 


But this latter view appears to me to be 
erroneous. The mistake arises froma con- 
fusion between two ideas. One is that 
section 244 being a bar to setting aside the 
sale except in a proceeding between the 
parties, the suit against the purchaser is not 
maintainable until it is so seb aside, The 
other is that section 244 bars the suit as the 
purchaser is the representative of the decree- 
holder. It seems to me the former view is 
correct. Section 335 would be inconsistent 
with the latter. We cannot treat this suit as 
au application under section 244 to seb 
aside the sale as the decres-holder who would 


(9) 18 C. 188. 
(10) 22 A. 86. 
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be affected by itis nota party. It is perhaps 
unnecessary to discuss the question whether 
section 244: is a bar to the present suit though 
I have no hesitation in expressing my con- 
currence with the decision in Krishna 
Satapasti v. Sarcatula Sambasiva Row (6). 
It seems to me that the view upheld in 
Manikka Odayan v. Rajagopala Pillai (4), 


that the auction-purchaser is the represen-- 


tative of-the decree-holder in execution of a 
money decree is not tenable. Sundhu 
Taraganar v. Hussein Sahib (5), which was 
the case of a purchaser from the decree- 
holder who purchased in execution of his 
own decree, is different from the case of a 
stranger purchaser. It is difficult to see 


how a stranger purchasing in execution of : 


money decree can ever be treated as the re- 
presentative ofthe decree-holder. He pur- 
chases the rights of the judgment-debtor 
in the property attached and not those of the 
decree-holder between whom and himself 
there is no privity of estate. It may some- 
times be that the purchaser carries more than 
the interest of a judgment-debtor as for 
example when the’ judgment-debtor has 
done something with the property in fraud 
of the decree-holder. The stranger pur- 
chaser cannot be the representative of both 
the parties. The true rule is that where 
the decree is a mortgage decree, the pur- 
chaser in execution will be the representative 
of the judgment-debtor. Where property 
is attached and sold under a money decree a 
stranger purchasing the property obtains 
the right of the judgment-debtor in the 
property but is not the representative even 
of the judgment-debtor; still less can he be 
the representative of the decree-holder. The 
authorities cited by the learned Judges in 
Manikka Odayan v. Rajagopala Pillar (4), 
are against the view which they have 
enunciated. See Bashir Uddin v. Short Singh 
(11) ; Mammod v. Locker (12); Chinnammal 
v. Authinatha Iyengar (13). It appears to 
me that Sadhu Taraganar v. Hussain Sahib 
(5) was relied on under a misapprehension 
as pointed out in Krishna Satapasti v. 
Sarasvatula Sambasiva Row (6). Nor do the 
other cases, viz., Kasinatha Ayyar v. Uthumansa 
Rowthan (14), Ishan Ohunder Sirkar v. Beni 


Madbub Sirhar (15) and Prosunno Kumar 
(11) 19 A. 140. (12) 20 M. 487, 
(13) 10 M. L. J. 228. 

(14) 25 M. 529; 12 M. L. J. 1. 
(15) 24 ©, 62; 1: C. W, N. 86. 
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Sanyal v. Kali Das Sanyal (7), support the 
judgment in Mantkka Odayan v. Rajagopala 
Pillai (4). Section 244, therefore, does not 
bar the suit. 

I would, however, in the view already 
expressed, set aside the decree of the District 
Judge ard dismiss tke suit with costs 
thronghout. 

Apreal allowed. 


(s.c. 1 M. W. N. 669.) 
MADRAS HIGH COURT. 
Crvit Sorr No. 156 or 1909. 

September 28, 1909. 
Present:—Mr. Justice Wallis. 
BEE JAN BEE AND ayoraur—Pratntires 
versus 
FATIMA BEEBE AND orarrs— 
DEFENDANTS. 

Muhammadan Law—Wilt by deceased—Consent of 
heirs on death bed—Gift—Possession—Gift to wife by 
husband—Contract Act (IX of 1872), s. 233—Terms of 
partnership. 

_The consent ofthe heirs of a Muhammadan testator 
given before his doath is not sufficient to validate his 
Will. 

Quivrii— Whether the consent given at the request 
of the father on the death-bed by his family can be 
au assent voluntarily given? 

Under Muhamimadan Law a gift is invalid if it is 
not followed by delivery of possession. But a gift 
toawifeby the husband is au exception to this rulo. 

In the absenco of any evidence as to the terms and 
conditions obtaining in a partnership all partners are 
cntitled to share equally in the profits of the partner. 
ship business and must contribute equally towards 
the losses sustained by the partnership. 


Mr. Ibrahim Saheb, for the Plaintiffs, 

Mr. V. Raguwnathasastry, for 1 to 3 De- 
fendants. 

Mr. V. V. Srinivasa Iyengar, for the 4th De- 
fendant. 

Mr. David and Brightwell, for the 5th De- 
fendant. 

Mr. V. S. Govinduchari, 
fendant. 


Judgment.—tThis is a suit by two 
of the daughters of the deceased Mohideen 
Saheb for a declaration that the Will left by 
him is illegal, void, invalid and inoperative 
under the Muhammadan Law and for the 
partition of his estate. 


for the 6th De- 


The first issue is “did the plaintiffs and 
other heirs of the deceased consent to the 
dispositions of his Will during his death 
illness, and if so, is such Will valid ?” Now 
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there is a conflict of evidenca on the points 
ag to whether the decaase, before his death 
called all the members of his family together 
and got their consent to the Will. Two 
members of the family, the present plaintiffs, 
probably under the ‘influence of their 
husbands deny that there was any such 
interview or any consent given. All other 
members of the family say that there was 
such a consent. They are not very highly 
educated people and there are discrepancies 
in their evidence. But, on the whole, [ 
accept the evidence of the inquiry which I 
may observe is against their own interest 
and I have no doubt that such an incident 
did take place and that the father called 
in his wife and his children and that they 
signified their consent to the provisions of 
the Will. 

That, however, does not dispose of the 
question because it is contended for the 
plaintiffs that, even if this be so, such 
consent given before his death is invalid 
and inoperative under the Muhammadan 
Law. Now, the fourth defendant who is the 
chief beneficiary under the Will relies upon 
a passage in Mr. Amir Ali’s book, Volume I, 
page 486, 2nd Edition in which it is said 
that “The voluntary assent given by the 
heirs during the last illness of the testator 
is irrecoverable because the heir is supposed 
to have then acquired a right.” 


Now, is there any such exception as 
that that a consent given during the last 
illness is sufficient to validate the Will? It 
seems to me that. such an important exception 
as-that would certainly have found expression 
in the recognised treatises on Muhammadan 
Law and Text books. And there is absolute- 
ly nothing in the cases to support it to which 
I have been referred tiz. O. V. A. Kuttiumah 
v. V. P. Biathumah (1), Ranee Khajooroonissa 
v. Musammat Roushan Jahan (2), Bafahun v. 
Bilaikhanhum (3) and Fahmida Khanam v. 
Jafri Khanum (4), Muhammad Abdur Rah- 
man’s Institutes of Mussalman Law, Article 
472, Wilson’s Digest and Baillie’s Digest, page 
615, none of which recognises any such rule 
as this. Therefore, with all deference to the 
high authority of Mr. Ameer Ali, I am 
unable on the strength of his statement alone 

(1) (1865) 2 H. C. 350. 

(2) 3 I. A’ 291; 2 C. 184; 26 W. R. 36. 


(8) 30 C. 683. 
(4) 80 A, 158; A.W. N. (1908) 56, 5 A. L. J. 169. 
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to hold that a consent of the heirs of a 
Muhammadan testator given before his death 
is sufficient to validate his Will. I may 
observe that Mr. Amir Ali speaks of 
“Voluntary Assent’? and it would be a 
question whether a consent given at the 
request of the father on the death-bed by 
his family would be said to be an assent 
voluntarily given. It is not necessary to go 
into that question. I find on this issue that 
the plaintiff and other heirs of the deceased 
did consent to the. disposition of the Will 
but that his Will is not validated thereby. It 
follows that the relatives are entitled toa 
portion of the deceased's estate. But certain 
questions arise as to what the estate of the 
deceased consisted of. 

First, as regards the jewels. There was 
certain amount of evidence given for the 
plaintiffs that the deceased left certain 
jewels under his watch and chain. But that 
is denied by the fourth defendant, and the 
witnesses on his side. I am not prepared 
to accept on this point the evidence of the 
witnesses for the plaintiffs whose evidence 
as to no consent have been given I have 
been constrained to disbelieve and, on the 
whole, I find that it is not proved by satis- 
factory evidence that any jewels other than 
the watch and chain belonged to. the de- 
ceased and came into the hands of the 
4th defendant. That disposes of the ques- 
tion of jewels. Then there is the question 
of the house No, 223, Anguppa Naick street 
which was, in 1893, conveyed was purchased 
by the deceased benamz in the account of 
one Sheik—to the wife of the deceased and 
was some years later conveyed by her to the 
4th defendant. The deceased and his family 
continued to dwell there until the time of his 
death and he also apparently paid the taxes 
and expenses for the upkeep of the house. It 
is contended that under Muhammadan Law 
this gift to his wife was invalid because he 
did not vacate possession. The answer is 
that the case of gifts to wives by husbands is 
an exception to the rule. It was decided in 
this Court long agoin H. H. Azeemunnissa 
Begun v. Clement Dalte, Esq. Receiver of the 
Carnatic property (5), which was a case where 
a gift.to his wife by the husband was held 
valid against the creditors of the donor and 
also against subsequent purchasers for valu- 


able consideration from the donor. A similar 
(5) GM. H. C. R. 455, 
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rule is laid down in Bava Sait v. Mahomed(6). 
What happened was sufficient to satisfy the 
requirements of the Muhammadan Law. I find 
that this gift isa perfectly valid one and that 
this house does vot form part of the estate of 
the deceased. The next question isas to the 
partnership. The question is whether the 


4th defendant was taken into partnership by’ 


his deceased father during his life-time, and, 
if so, on what basis the partnership is said to 
be wound up after the death of the father. 

In support of the partnership we have an 
advertisement which was published in the 
Madras Mail by the fourth defendant himself 
in November 1966, stating that he had enter- 
ed into partnership with his father. He 
tells us that the advertisement was inserted 
at the instigation of his father. It isnot 
suggested that he signedit. It is absolutely 
impossible that an advertisement of that sort 
should not have come to the father’s 
knowledge. I believe the evidence of the 4th 
defendant on this point. Then we have 
further the letter written to the Bank of 
Madras by the deceased, all of which is in his 
own bandwriting except the signature of the 
dth defendant showing the members of his 
firm. In it the 4th defendant is entered 
as one of the members of his firm and as a 
signing member. Itis true that the other 
brother the 3rd defendant was also entered 
as a member of the firm, but he does not now 
claim to be a partner, and I do not think that 
this fact effect the value of his evidence as 
regards tothe 4th defendant’s partnerships. 
In the Will which was made 18 months before 
the death of the deceased it is distinctly stat- 
ed that the 4th defendant was a partner with 
his father. Further it is perfectly clear that 
the deceased who was in the possession of the 
old established business was anxious to keep 
his business going and that the 4th defendant 
was a good business man and was the person 
most likely and best fitted to carry it on 
satisfactorily. Ibis exceedingly probable that 
he would have taken the 4th defendant into 
partnership. Ihave no hesitation in finding 
that 4th defendant was taken into partnership. 
Against this the plaintiffs rely upon certain 
cash book which was kept by the deceased. 
Now it is quite true that the entries in this 
cash book do not supply any evidence of 
partnership: on thecontrary the drawings of 
the 4th defendant and his brother are entered 

(6) 19 M. 343, 
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as salary and also one entry which is debited 
to him is enteredas “loan”. There is also no 
evidence that during the partnership there 
was ever any taking of effects or any division 
of profits. We must bear in mind, however, 
that we are dealing with a united family 
living under the directions of the father. It 
may well be that the 4th defendant did 
notassert his right as partner to make auy 
division of property and was content with 
Rs. 20 or Rs. 30 which he drew every month. 
This book it is to be observed is entirely in 
the handwriting of the deceased himself who 
chose to keep it in two ways although 
otherwise, the 4th defendant was a partner. 
Weighing the evidence for the partnership 
with the evidence against it, the evidence is 
distinctly in favour of the view that thedeceas- 
ed did take the 4th defendant into partner- 
ship. ‘There is no evidence as to the terms 
and conditions upon which the deceased ad- 
mitted the 4th defendant into partnership. 
Therefore, we must be guided by the pro- 
visions of the Contract Act, section 253, cl. 2 
provides that “All partners are entitled to 
share equally in the profits of the partnership 
business, and must contribute equally towards 
the losses sustained by the partnership.” 
The 4th defendant is entitled to a half share 
of the profits since November 1906. But the 
further question arises as to the terms upon 
which they entered into partnership in 
November 1906. The deceased was the sole 
owner of the business and the stock-in-trade. 
It seems to me that there is no evidence that 
he ever transferred his interest in the stock- 
in-trade to the 4th defendant and, therefore, 
the value of the stock-in-trade of the partner- 
ship as it existed in November 1906, must 
be taken as the capital brought into the 
business by the deceased. It is not suggest- 
ed that the 4th defendant himself brought in 
any capital to the business. It will be 
necessary to take an account of the partner- 
ship and in that account an endeavour must 
be made to ascertain what wasthe value of 
the stock-in-trade .at the time when the 6th 
defendant was admitted into the partnership. 
The suit will be referred to the Chamber for 
the purpose of taking the necessary accounts. 

There was a question of Government pro- 
missory-notes alleged to have formed part of 
the -estate of the deceased. Notes to the 
extent of Rs. 5,000 appeartohave been paid 
over to the widow Khatija Bi Bi, That was in 
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consideration of her share in her husband’s 
estate. Then there is some question of 
Government promissory-notes of Rs. 2,600 
which are said to have been realized by the 
Ath defendants subsequent to the death of his 
father. This is not denied by him, and it is 
clear that they were standing in his name. 
His account of them is that he got them from 
his mother and that they were the proceeds 
of some of herinheritance. Whether that 
is true or notI am quite convinced that 
these promissory-notes did stand in his 
" name during the life-time of the deceased, 
and there is absolutely no satisfactory evi- 
dence that they formed part of the estate 
of the deceased. It is perfectly true they 
were purchased during the life-time of the 
deceased and formed part of the estate 
of the deceased. The costs of the parties 
will be paid out of the estate. The part- 
nership will be wound up for the purpose of 
realizing the share of the deceased in it. 
For that purpose and also for the purpose of 
partition of the estate of the deceased amongst 
his heirs, the case must ba referred to Cham- 
bers. 

Suit referred to chambers. 


(s. c. 1 M. W. N. 673.) 
MADRAS HIGH COURT. 

Srconp Civit Arrera No. 1542 or 1909. 

October 27, 1910. 
Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Aiyling. 
SENUGA PANDIA THE VAN—Derenpant 
—APPELLANT 
versus 
VEERABHADRA MOOPAN AND OTHERS— 
PLAINTIFFS RESPONDENTS. 

Madras Estate Land Act (FII of 1865)—Madras 
Estate Land Act (I of 1908)—Tandlord and tenant 
—Right of tenant to improvements—Suit under old Act 
—Applicabitity of new Act. 

A tenant brought a suit under Act VIII of 1865 to 
restrain the landlord from interfering with his 
cultivating betel on his patta land. The first Court 
dismissed the suit but the Sub-Judge on appeal 
decreed it. The zemindar appealed: Held, that, the 
new Act applied to the improvements of the tenant 
and that the second appeal should be dismissed. 

Facts.—The plaintiffs, ryots of the 
zemindar of Seithur brought the suit fora 
declaration of the right of the plaintiffs to 
cultivate betel without the permission of 
the zemindar defendant, in his putta lands 
and for a perpetual injunction to restrain 
the defendant from preventing the plaintiffs 
cultivating hedikal crop on their lands, The 





CASES. [1919 


defendant contended that the plaintiffs are 
not entitled to raise any crop other than 
paddy and that the attempt on the plain- 
tif’s part to cultivate such a crop is 
against the custom prevailing in the 
zemin, that the tenants who hold varam 
lands cannot cultivate kodakal crop without 
reference to the zemindar and it is usual to 
cultivate kodikal only in Pannai lands and . 
that if the tenants wanted to cultivate betel 
in putta lands the putiadar of the land will 
be given an exchange of Pannai land of 
the zemindar for cultivation of paddy. The 
plaintiffs claimed their right to cultivate 
kodikal crop without reference to the zemin- 
dar on two grounds:—First, that as owners 
of the kudiraram right they have tbe right 
to cultivate any kind of crop on the lands; 
secondly, that it has been the long custom 
in the zamin to raise such crops without 
reference to the zemindar. On the evidence, 
the District Munsif came to the conclu- 
sion that in the absence of any specific 
custom or consent of the zemzndar the 
tenants had no right to raise kodakal 
crop, relying on Venkayya v. Ramasami 
(1), Narayana Ayyangar v. R. G. Orr. 
(2) ,Kakaria Abbayya v. Rata Venkata Papayya 
Rao (3), and on the question of -cnstom 
he found that the plaintiffs have failed to 
prove the same, On appeal the Sab-Judge 
took the following statement from the.re- 
spondent: “The defendant concedes the right 
of the puttadars to directly cultivate betel 
provided the zemindar consents. The ex- 
change arrangement being only a matter 
of convention or practice is not intended to 
keep any reservation of betel cultivation to 
the zemindar alone.” This exchange theory 
having been given up, there was only the 
permission theory and the Sub-Judge held, 
relying on Venkayya v. Ramasami (1), that 
raising betel crop on numa land is neither 
contravening any agreement or understand- 
ing between the parties nor putting the 
land to unhusbandlike use or to use that would 
amount in the eye of law to waste and, there- 
fore, the plaintiffs were entitled to cultivate 
kodikal crop without the consent of the defen- 
dant. Thezemindar appealed to the High 
Court., 

Mr. N. R. K. Tutachariar, for the Respond- 
ents:— 

(1) 22 M. 39. 

(2) 26 M. 282. 

(3) 29 M. 24; 16 ML. L. J. 8, 
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I raise the preliminary objection that this 
second appealought to be dismissed. Sec- 
tion 8, read with section 187 of the new 
Estates Land Act gives the right to the 
tenant to use land in his holding without 
materially impairing the value of the land 
or rendering it unfit for agricultural pur- 
poses notwithstanding any contract to the 
contrary between the landlord and the tenant 
made before or after the passing of that Act. 

Mr. P. S. Sivaswami Iyer, for the Appel- 
lant:— . 

This suit relates to faslzs previous to 
the coming into force of the Estates Land Act 
and the Sub-Judge has held the old Act ap- 
plicable. 

Judgment.—tThe suit is to obtain 
a perpetual injunction against the defen- 
dant restraining the latter from interfering 
with the plaintiff in his cultivation of the betel 
vine. Sections 11 and 187 of the Estates 
Land Act which came into force on 1st July 
1908, make it quite clear that the tenant -is 
entitled to use the land in any way he likes 
notwithstanding any contract entered into 
either before or after the passing of the Act, 
provided he does not thereby infringe the 
rules of the law. The preliminary objection 
taken by the respondent that the second 
appeal must be dismissed by virtue of the 
above mentioned provisions of the Estates 
Land Act must, therefore, prevail and their 
second appeal will be dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Civi Revision Petition No. 840 or 1909. 
October 14, 1910. 
Present:—Mr. Justice Abdur Rahim. 
DANTULURI RAGAVARAJU— 
PETITIONER s 
VETSUS 7 
KANJALURIRAMASAWMY AND ANOTHER 


— RESPONDENTS. 
F Transfer of Property Act (IV of 1862), s. 55 (1), 
cl. (g)—COontract Act (IX of 1872), s. 69—Puyment of 
Government revenue by purty interested in saving pro- 
perty—Private sale of property—Liability of vendor— 
Contribution. | 
Where plaintiff, who was interested in saving 
property from sale for non-payment of Government 
revenue, paid the revenue and the property was in 
the meantime sold by the owner, the liability of the 
vendor for payment of Government revenue, having 
accrued due before the sale: 
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Held, that the person paying the revenue was entill- 
ed to be re-imbursed by the vendor. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Cocanada, in Small Cause Snit No. 570 
of 1909. 

Judgment.—I think the District 
Munsif was wrong in not giving a decree 
to the plaintiff as against the 3rd defen- 
dant as well. He was the vendor and 
under section 55, sub-section (1) clause (g) 
of the Transfer of Property Act, he was 
liable to pay the Government revenue which 
had become due before the date of the sale 
and the plaintiff having paid the amount 
in orderto save the property from sale, he 
is entitled to recover the same from the 
8rd defendant (section 69, Contract Act). 
The petition is, therefore, allowed so far as 
it seeks relief against the 3rd defendant 
and the decree will be modified accordingly. 
The 3rd defendant must pay the costs of 
this petition. The petition is not pressed. 
against the Ist defendant and is dismissed 


with costs against him. 
Decree modified. 





MADRAS HIGH COURT. 
Srconp Crvie Arrau No. 724 or 1910. 
October 6, 1910. 

Present:—Mr. Justice Krishnaswami Aiyar. 
OLAYAT GOVINDA PODUVAL— 
APPELLANT 
versus 
KOOTATHIL DOMODARAN MOOTHU 
PODUVAL AND OTHERS— RESPONDENTS. 

Malabar Law—Civil Procedure Code (Act XIV of 
1882), s. 30—Decree against Karnavan—Swit against 
Karnavan under s. 80, Civil Procedure Code—Right of 
an anandravan to avoid the decree by a separate suit— 


Fraud. ` y 
Where a suit was brought against the Karnavan of 


a Malabar tarwad in his representative capacity 
under section 80 of the Civil Procedure Code of 
1882, and the suit was decreed against the karnavan 
after contest, it is not competent to an Anandravan 
to avoid the decree by means of a suit in the absence 


of allegations of fraud. 
Vasudevan v. Sankaran, 20 M. 129, followed. 


Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 479 of 1908, presented against 
the decree of the Court of the District Munsif 
of Cannanore, in Original Suit No. 54 of 
1908. 


Facts of the case appear from the 
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following judgment of the lower appellate 
Court :— 

The main question for decision in this 
appeal is whether the decree obtained by 
Ist defendant against 2nd defendant in 
Original Suit No. 505 of 1900, Cannanore, 
and its appeal and second appeal is bind- 
ing on plaintiff, who is 2nd defendant’s An- 
andravan., 

2. The first contention is that 2nd de- 
fendant did not represent his farwad in that 
sait. Not only was he impleaded as kar NAVAN, 
but permission to sue him as representing 
the members of his tarwad was obtained 
under sestion 30, Civil Procedure Code. I 
cannot accept plaintiff's Wakil’s contention 
that plaintiff cannot obtain permission under 
section 30, Civil Procedure Code, to sue 
one defendant as representative of others, nor 
the contention that a separate permission is 
again required wheu an appeal is filed. These 
contentions are opposed to thelanguage of sec- 
tion 30 and also to common sense and are un- 
supported by any authority. 

3. A decree having been obtained against 
2nd defendant as karnavan, it is binding on 
plaintiff his anandravan so long as the suit 
was honestly defended. Second defendant en- 
gaged a District Court Vakil for the suit 
in Cannanore, and carried the litigation up 
to the High Court and even borrowed money 
for expenses. Plaintiff also assisted him in 
borrowing money. No doubt 2nd defendant 
filed a false document, but the rest of his 
defence was sufficient to secure dismissal of 
Ist defendant’s suit in the original Court. 
Plaintiff is now unable to adduce any better 
evidence and there is not a single circum- 
stance to warrant the allegation of fraud. If 
there is any fraud or collusion it must be 
on plaintiff’s part for this suit appears to 
have been brought in collusion with 2nd de- 
fendant. 1 find that plaintiff has failed to 
prove any fraud or collusion in 2nd de- 
fendant’s conduct of the prior suit, the 
decree in which is consequently binding 
on plaintiff, 

4, The appeal is dismissed with costs. 


J udgment.—tThe case is governed by 
the judgment in the Full Bench case Vesude- 
van v. Sankaran (1). I cannot allow the 
appellant to attack it. T dismiss the second 
appeal. 


Appeal dismissed. 
(1) 20 M. 129, 
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MADRAS HIGH COURT. 

Seconp Civit Appears Nos. 908 ann 999 

or 1908. 
September 29, 1910. 
Present :—Mr. Justice Munro and 
Mr, Justice Sankaran Nair 
Ix No. 908 
SINGAN] MUPAN AND otHers— 
APPELLANTS 
versus 
KRISHNA CHAR—Rusponpenz. 
In No. 909 
NARASIMHA CHAR— APPELLANT 
versus 
VELAYE AND OTHERI— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 549 — 
Order to furnish security made by appellate Court— 
Non-compliance with the order—Dismissal of appeal — 
Second appeal to High Court against the order. 

No second appeal lies to the High Court against 
an appellate Court’s order dismissing an appeal 
for non-compliance with its order directing the 
appellants to furnish security for the respondent's 
costs Within a time fixed. 

Leka v. Bhanna, 18 A. 101, followed. 

Second añpeal against the decrees of the 
Subordinate Judge’s Court of Salem, in A. S. 
Nos. 87 and 103 of 1906, presented against 
the decrees of the District Munsif of Namak- 
kal, in Original Suits Nos. 24 of 1904 and 217 
of 1903. 

Facts of the cise appar from the 
following judgment of the lower appellate 
Court :— ` 

The respondents filed petitions under sec- 
tion 549 of the Civil Procedure Code in the 
District Court of Salem. 

2. On 16th June 1906, the petitions were 
shown to the appellants’ pleader who agreed 
to file replies thereto on or before 30th June 
following. He did not do so accordingly. 

3. The appeals were transferred to this 
Court for disposal. 

4. The repondents filed fresh affidavit 
that the Ist appellant left the British 
Dominions for good. He was also examined 
and cross-examined. 

5. The appellants not having submitted 
replies on or before the 30th June 1906, as 
directed, they would not be entitled to any 
concession now. Still I granted time till 13th 
January 1908 by the following order, dated 
Tth January 1908. 

“No reply, statement nor a counter-affidavit 
filed since 50th June 1906. : 

“The respondent filed an affidavit under 
date 6th cel 1908, that Narasimha 
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Chariar left for Hyderabad with his family 
more than L8 months ago. > 

“The respondent was examined and 
cross-examined this day and he swore to the 
above facts, 

ý “None of the appellants present in Court. 

“Time, however, isgranted till Monday next 
to produce in Court costs of the respondent in 
both Courts”, 

5. On 13th January 1908, I enlarged 
the time till to-day for payment of costs. 

7. The costs not having been paid the 
appeals will stand dismissed with costs 
under section 549 of the Civil Procedure 
Code. . 

Judgment,.—Pollowing the decision 
in Leka v. Bhanna (1), we hold that no 
appeal lies. 

The second EE, is dismissed with costs. 

Appeal dismissed. 


c 


(1) 18 A. 101. 


` (s. c. 3 Bur. L. T. 43.) 

LOWER BURMA CHIEF COURT. 
REGULAR Civiu APPkAT NO, 851 or 1908. 
November 26, 1909. 

. Present: —Mr. Justice Robinson. 
MAUNG CHIT PE—APPELLANT 
YESUS 
MA TIN— DEFENDANT. 

Buddhist Law—Merriage of minor without parents 
consent —Subsequent co-habiiation iw ‘parents howse— 
Proof of consent, 

A,a minor girl, who-eloped from her parents’ 
house wilh B, returned to her parents’ house and 
lived and co-habited there with B, and ate together 
with him there: 

Held, that it was a perfectly valid marriage accord- 
ing to Burmese Baddhist law and that tho subsequent 
consent of the parents may ba presumed from their 
conduct towards A and B, 

Quzre—Whether the consent of the parents is 
essential to the validity of the marriage of a minor 
child? 

Crown v. Uhan Mya, 1 L. B. R. 297, doubted. 


Mr. R. N. Burjortee, for the Appellart. 

Mr. Halkar, for the Defendant. 

Judgment.—Plaintif® sues for res- 
titution of conjugal rights. He and defendant 
eloped willingly some two or three years ago. 
They returned after 5 days and went to 
defendant’s parents’ house. Her mother 
refused to let them live there and sent her 
daughter off with plaintiff. They then went 
and lived in plaintiff’s house. 

While plaintuf was away at Moulmein 
yiding in the races, defendant left him and 
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has since lived with her mother. It is admit- 
ted that after these two had lived openly 
together as man and wife for some time, they 
used to go and visit defendant’s mother and 
eat together in her house. The defendant 
alleges that plaintiff beat her on several 
occasions, that he took away the bangles and 
bracelets he had given her and that he took 
a lesser wife with whom he is now living. She 
urges that the marriage was not valid be- 
cause she was a minor and her parents did 
not consent. 

. The points to be decided are whether the 
marriage was invalid for this reason and whe- 
ther if valid restitution should not be decreed 
by reason of plaintiff's ill-treatmentof her and 
because he took a lesser wife. 

As to the ill-treatment there is no evidence 
except that of defendant herself while ib is 
flatly denied by plaintiff. Plaintiff admits 
that there were quarrels because she went 
out at nights several times to Pwes even 
after he forbade her to go and that they 
abused each other. Defendant says plain- 
tiff’s father was aware of the ill-treatment. 
There is no other proof, however, and 1 
cannot hold any such ill-treatment has 
been established as would justify the refusal 
of a decree. 

As to his taking a lesser wife also there 
is practically no evidence and plaintiff has 
denied it. Defendant merely says she heard 
plaintiff had taken a lesser wife and says Ma 
On Nyun and Ko Hla Byu told her. Ma 
On Nyun says defendant told first about 
the lesser wife. Ko Hla Byu says the lesser 
wife told bim. I am quite unable to accept 
this as proof that plaintiff hastaken a lesser 
wife. If he had, it may be that he cannot 
compel her to return to him tolive7zn the same 
house as the lesser wife,see Ma Ka U.v. Po 
Saw (1) but asit is not proved that he has 
taken. a lesser wife I need not consider the 
point further. 

There remains the question whether the 
marriage was invalid by reason of defen- 
dant’s minority and, the want of consent of 
her parents. As to her age it seems establish- 
ed that she is now about 20 years old bnt 
assuming that she was at the time of elope- 
ment aminor is the consent of her parents 
essential P It was held to be essential in 


Crown v. Chan Mya (2) by two of the learned 
(1) 4 L. B. R. 340. 
(2) 1 L. B. R. 297. 
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Judges and in spite of the opinion of 
the Chief Judge in that case that the matter 
did not need consideration I should be 
bound to refer the point toa Fall Bench if 
I proposed to take a different view. I do 
not, however, think it necessary to do so for 
in this case it is admitted that after the 
marriage had become an accomplished fact 
plaintiff and defendant went to her parents’ 
house and partook of meals there. The 
marriage was in fact recognized and accepted 
and ib is only now urged that it was invalid 
as au excuse to try and avoid a decree in 
this case. Defendant eloped with plaintiff 
because she loved him; they lived together 
openly as husband and wife and that was 
considered and accepted to be their relation- 
ship between them by her parents and his 
and also by their friends and acquaintances. 

J, therefore, hold there was a valid marriaze 
and that plaintiff was nob guilty of such 
ill-treatment of defendant or of taking a 
lesser wife and that I would not be justified 
on these grounds in refusing him a decree. 
Defendant swears there was no divorce. 

1 grant plaintiff a decree and direct that 
defendant do return to and live with her 
husband the plaintiff and render him con- 
jugal rights Defendant must pay plaintiff 
the costs of this suit as taxed. 


ri 


(s. c. 3 Bur. L. 'T. £4) 

LOWER BURMA CHIEF COURT. 
Crvea Revistox No. 19 or 1909. 
August 6, 1909. 

Present: —Mr. Justice Lowis. 
MAUNG GLAY— APPLICANT 
versus 
s. 0. S. ODEYAPPA CHETTY— 

: RESPONDENT. 

Insolvent det (45 and 47 Vict. Ch. 52). ss. 7, 27— 
Exemption from attachment of insolvent?s salary after 
deducting amount payable per mensem to Oficial 
Assignee Exemption on footing of necessaries. 

When an Insolvency Court, acting under the pro- 
visions of the [ndian Insolvent Act, directs the Insol- 
vent to pay a portion of his salary per mensem to the 
Official Assignee, the remainder of his salary is to be 
regarded on the same footing as necessaries which 
are exempted from attachment. 


A Court cannot, therefore, in execution of a decree 
against the Insolvent direct the attachment of any 
portion of his salary remaiuing over after payment 
to the Official Assignee of the amount ordored to be 
baid. 
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Appeal against the order of the Small 
Cause Court, Rangoon, dated the 18th 
January 1909, passed in Civil Miscellaneous 
No. 1583 of 1908, dismissing the applica- 
tion of the applicant (petitioner) for removal 
of attachment on salary in Civil Regular Suit 
No. 8135 of 1908. 

Mr. Hamlyn, for the Appellant. 

Mr. Naidu, for the Respondent. 

Judgment.—in May 1908 respond- 
eut sued applicant in the Smal! Cause 
Court, Rangoon, on a promissory- note and 
on the llth June of the same year obtained 
a decree for Rs. 152-18 and costs against 
him. In the following November appli- 
cant applied to this Court to be made an 
insolvent. He filed his schedale on the th 
November 1908, showing the amount of the 
above decree among his scheduled debts, and 
got a vesting order on the 5th of the same 
month. On the 23rd November respondent 
applied for execution of the Small Cause 
Court’s decree, and on the 24th the Jadge 
of the Small Cause Court issued a prohibitory 
order to the Bombay Burnia Trading Corpora- 
tion (applicant’s employers) attaching a 
moiety of applicant’s salary. On the lst Decem- 
ber respondent petitioned this Court on the 
jusolvency side in connection with applicant’s 
jnsolvency, stating that his debts had not 
been correctly stated inhis schedule and 
that he had concealed jewellery and on the 
6th January 1909, this Courtin exercise of 
jts insolvency jurisdiction postponed ap- 
plicant’s personal discharge for a yearand 
continued protection on his paying the 
Official Assignee Rs. 20 per mensem out of 
his salary. Shortly before this víz., on the 
21st December 1908, applicant had applied 
to the Court of Small Causes for the removal 
of the attachment and prohibitory order in 
regard to his salary on the ground that he 
had been adjudicated an insolvent. On the 
18th January 1909, the Judge of the Small 
Cause Court held that applicant’s conten- 
tion that the residue of his income was not 
Hable to attachment in execution of a decree 
of the Small Cause Court was unsound, and 
dismissed his application, Application has 
now been made inthis Court for the revi- 
gion of the Small Cause Court’s order of dis- 
missal. Apart from all other considerations, 
the Judge’s decision was manifestly inequit- 
able, for it gave the respondent an advantage 
over all the other scheduled creditors in the 
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matter of recovery from the insolvent appli- 
cant, and it seems to me inconceivable that 
itshould have been. the intention of the 
legislature that priority of this kind should 
be possible. As I read section 27 of the Indian 
Insolvent Act, the intention is that so much 
cf the Insolvent’s salary as the Court does 
not think fit io order the insolvent to pay 
to the Official Assignee shall’ stand on the 
same footing as the necessaries specially 
exempted from the provision of section 7 of 
the Act, and be free from attachment. This 
was clearly the interpretation put upon 
section 27 by my learned colleague when he 
passed hisorder of the 6th January 1909, for 
he fixed Rs. 26 as the amount to be paid in to 
the Official Assignee out of applicant’s salary 
of Rs. 103 per mensem after a full considera- 
tion of what was the minimum applicant 
could carry on with for the purpose of meet- 
ing necessary expenditure on houserent, child- 
ren’s clothing and schooling and domestic 
expenses, which he fixed at Rs. 83 per 
mensem in all. The only point that to my 
mind can be urged in favour of the Judge’s 
order now appealed against is that this 
Court’s crder of 6th January 1999, directing 
the payment of Rs. 20 per mensem to the 
Official -Assignee was subsequent to the Small 
Cause Court’s order of 24th November at- 
taching applicant’s salary. Ido not, how- 
ever, think that this really affects the case, 
for it seems to me that, even assuming that 
the whole of the applicant’s salary was liable 
to attachment before the order of the 6th 
January, that order ipso fucto removed this 
liability and operated as a barto all further 
proceedings in attachment. The order of the 
Small Cause Court dismissing applicant’s 
application is sebaside. The Courtshould with- 
draw its prohibitory order of the 24th Norv- 
ember 1908 attaching a moiety of applicant's 
pay. Applicant will get his costs. 





(s. c. 3 Bur. L. T. 45.) 

LOWER BURMA CHIEF COURT. 
First Orvik APPEAL No. 57 or 1909. 
August 31, 1909, 

Present: Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Lowis. 

MA GYI AND orHees—APPELLANTS 
Versus 
MAUNG PO HMYIN AND oraers— 


RESPONDENTS. 
Partition by arbitration—Awurd nob binding on the 
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heirs who icra not parties lo the agreement— Minor. 

It is a fundamental principle thas no ore is bound 
by any contract or by a decision in any procecding 
to which he, or-some one through whom hoe claims, 
was not a party. 

A partition by arbitration may be binding on a 
minor but only when he isnot injuriously atfected 
thereby, when it is fair and when he has been duly 
represented. 


Appeal against the decree of the District 
Court of Hanthawaddy, dated the 11th March 
1903, passed in Civil Suit No. 104 of 1908, 
dismissing the appellants’ (plaintiffs’) suit for 
the recovery of Rs. 3,05,097-12-0U. 


Mr, Lentaigne, for the Appellants. 
Mr. Palit, for 1st to 5th Respondents. 
Mr. Danéra, for 6th to 9th Respondents. 


Judgment. 

Fox, C. J.—U or Maung Po Ka died on the 
25th December 1905, leaving the following 
survivors, vtz:— 

(1) Ma Saw Me and Maung Po Sein, 
children by his first wite, Ma The 
Na, from whom he had been divorc- 
ed. 

Ma Gyi bis second wife and her 

children by him viz, Ma Hoin 
Gywe, Maung Tha Hling Ma Ji, 
Ma Mya Nyun. All of these 
children, except Ma Hnin Gywe, 
were minors when Maung Po 
Ka died. 
Ma Kin his third wife and her 
children by him, viz., Ma Hla Me 
andMaQn May, both of whom ara 
_ minors. Ma Kin says that she and 
Maung Po Ka adopted a son Maung 
Myat Koung. 

Another woman, Ma Hla Min, claimed to 
have been also a wife of Maung Po Ka. 

‘On the 5th Lazok of Tabodwe 1167 B. E., 
corresponding to the 12th February 1906, Ma 
Gyi, Mu Saw Me, Maung Po Sein, and Ma 
Kin entered info an agreement under which 
first of all certain specified properties 
were acknowledged by the parties to be the 
separate properties of Ma Gyi and Ma Kin. 
The agreement then provided that the other 
property of Po Ka should be divided into five 
parts—one of which was to be taken by Ma 


(3) 


“Saw Me and Maung Po Sein, and the remain- 


ing four-fifths was to go to Ma Gyi and 
Ma Kin in equal shares. Partition of the pro- 
perties according to this agreement was 
to be effected by eight persons named in the 
agreenient. 
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An award in writing, dated the 18th July 
1906, was signed by seven of these persons, 
the eighth signed his same on the English 
translation of it. On the th December 
1906, Maung Po Sein and the representatives 
of Ma Saw Me who had died, made an applica- 
tion to the District Court to have the award 
filed in Court and a decree passed according to 
it. On the 17th December 1906, Ma Gyi and 
her children filed the suit from the decree in 
which the present appeal is made. The ap- 
plication to file the award and the suit were 
apparently treated by the District Court as 
one matter and they were heard together, The 
order upon the application followed the order 
in the suit. 

By the time the snit was filed Maung Tha 
Hlaing was no longer a minor. ‘he plaint 
sets out the facts and prays for a declaration 
that the award is not legal and binding on the 
plaintiffs and heirs of Po Kaand for an order 
that it be set aside; for a declaration that 
Maung Tha Hlaing is the auratha son of Po 
Ka and as such is entitled to a fourth of his 
eutire estate; for declarations asto the shares 
of other persons admitted to be entitled shares 
—for declaration that Maung Po Sein, Ma 
Saw Moe, Myat Koung and Ma Hla Min were 
not entitled to any share of the property left 
by the deceased. Administration by the Court 
was also asked for. 

The grounds on which the award was at- 
tacked were €1) because Ma Hnin Gywe and 
Maung Tha Hlaing were not parties to the 
agreement which ledup to it, (2) because the 
minor children of Po.Ka were neither parties 
toit nor properly represented before the 
arbitrators, (3) because at the arbitra- 
tion witnesses were examined in the ab- 
sence of some of the arbitrators, some 
of whom did not attend the meetings 
of the arbitrators regularly, (4) because 
the arbitrators failed to give Ma Gyi 
au opportunity of producing evidence she 
wanted to produce, 5) because four only 
of the arbitrators signed the award on the 
date entered on it.) 

Of the above grounds those based upon Ma 
Hnin Gywe and the minor children of Po Ka 
not having been parties to the agreement and 
uot having been represented at the arbitration 
will be dealt with first. 

A partition of property amongst some only 
of the persons entitled to share in it can ob- 
viously be of no effect against the others who 
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are entitled toshare. In the present case, 
however, the eldest son of Po Ka and the 
latter’s two widows were parties to the agree- 
ment, and these persons were prima facie the 
only persous who were entitled to present 
enjoyment of property left by Po Ka. I 
assume at present that Maung Po Sein and 
not Maung Tha Hlaing was the only 
son entitled to claim the rights accorded by 
Burmese Buddhist law to the auratha child. 
According to the decision of the Special Court 
of Lower Burma in Ma On v. Ko Shwe O (1), 
it was open to the eldest son of a Po Ka to 
claim immediately after the latter’s death his 
share—a quarter of the whole estate. Accord- 
ing to the learned Judges the remainder of the 
property vested inthe surviving widows of the 
deceased for themselves and the other child- 
ren, as to half, absolutely, and as to the rest, 
for life with power of disposal in case of family 
necessity. I leave oub of cousideration all 
questions of division between the two widows. 
The learned Judges used the expressions, the 
remainder of the property vests in the surviv- 
ing parent for himself or herself and the re- 
maining children,” but it may be open to 
doubt whether they meant to lay down that 
the children other than the auratha did not 
acquire a vested interest in the sense express- 
ed in section 19 of the Transfer of Property 
Act or section 106 of the Indian Succession 
Act. The position of the surviving parent`as 
tə one-fourth of the property, or as to one- 
half if the aurutia does not claim their share 
heor sheis entitled to claim, is very similar 
to that of a female heir under the Hindu law, 
Mr. Mayne says that the next reversioner, 
that is, thepresumptive heir in succession, has 
only a contingent estate, Mayne’s Hindu Law, 
para. 646, 

Whether it be a vested or a contingent 
estate, I think that there can be no doubt that 
on the death of one parent the children of 
Burmese parents take an interest in the joint 
property of their parents which willbe re- 
cognized by the Courts. If the surviving 
parent can only dispase of a part of the pro- 
perty in case of necessity, the reversioners 
must have theright to prevent that portion 
from being alienated when there is no neces- 
sity and possibly a right to prevent the pro- 
perty from being wasted. Although they can- 
not obtain a share in the property themselves, 


they could, it appears to me, safeguard their 
(1) (1886) L. B. S. J. 878, 
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rights as presumptive beirs by a suit for a d2- 
claration under section +2 of the Soacifie Rə- 
lief Act, for their position is similar to that of 
the presumptive heir in illustration (e) to that 
section. 

If, then, the children of Po Kahad a re- 
cognizable interest in his property no parti- 
tion of the property to which all were not 
parties could be effective as against those who 
were not. It is a fundamental principle that 
no one is bound by any contract or by a deci- 
sion in any proceeding to which he, or some 
one through whom he claims, was not a party. 
The agreement between the widows and the 
children of the first wife in the present case 
may have considerably affected the interests 
of the other children, for it in the first place 
dealt with property of considerable value as 
thintht or separate which may, in fact, have 
been joint, andif so, the property to eventual- 
ly come to the other children must have been 
considerably diminished. 

Ma Hnin Gywe was tlie only other child of 
fullage at the time. Shé at least has right to 
say that the agreement and the award which 
followed on itis not binding on her. The 
minor children have a stronger claim to hay- 
ing the award set aside as against them. 
No doubt, a partition by arbitration may be 
binding on a minor, but only when it is fair, 
and when he has been duly represented. 
(Trevelyan on-Minors, 3rd edition, page 207.) 


In the present case the minors were not 
represented at all. The respective mothers 
did not purport toact as the guardians of their 
children, but even if they had done so, they 
would not have been proper representatives, 
for their interests clashed tosome extent with 
those of their children. The more property 
they obtained as ¢hinthz, the less would come 
asof right to their children. In the view I 
take of the case, it is unnecessary to go into 
the question of whether there was misconduct 
on the part of the arbitrators, or any other 
ground for holding the award invalid, 

I would allow the appeal, set aside the 
decree of the District Court, declare the 
award not binding onthe parties, and direct 
that the estate of U Fo Ka be administered 
by the Court. I think the respondents 
should be ordered to pay the appellants’ costs 
of this appeal. 


Lowis, J,—I concur. 
-Appeat allowed, 
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E (s. €. 8 Bar. L. T. 47.) 

LOWER BURMA CHIEF COURT. 
First Civiu Aegean No. 63 or 1903. 
August 23, 1909. 

Present:—Sir Charles Fox, Rr., Chief Judge. 
and Mr. Justice Parlett. 

GEORGE GILLESPIE & Co., Lto.— 
APPELLANTS 
versus 
MAUNG MAUNG AND AXOTHER— 
Resronvests, 

Specific porformanse —Contract —Publie puliey, 

Tho plaintiff Company engaged the first defendunt, 
an Inspector of Land Records, to purchase certain 
land in the name of the second defendant as their 
agent and agrecd to pay a certain remuneration. The 
lower Court dismissed the suit for  specitic per- 
formance on tho grounil that the contract was against 
pablic policy: Held, reversing tho decree, that the 
District Judgs had inveateda naw heal of pablie 
policy aud the dereliction of duty on the part of the 
first defendant was not a thing contrary to law or 
something having the forces of law. 

Lyerton v. Lord Brownlow, (1853) 411. L. C. 1; 23 
L. 9, Ch. 345; 18 Jur. FL; Jenson v. Driefoatein Con- 
siliduied’ Mines Ltd. (1902) L. R. M. A U, 4842 71 
L. J. K. B. 857; 87 L. T. 872; 5L W. R. 1423;7 U.C 
263, referred to. 

Appealagains$ the dəcwea of the Districs 
Court of Bassein, passedon the 25th Mare’ 
1908, in Civil Regular Sait No. 3 of 1993, 
dismissing the appellant-plaintiff’s sait for 
specific performance of an agreement to settle 
the land valued Rs. 14,509. “ 

Mr. Higinbotham, for the Appellants. 

Mr. Guy Rutledge, for the Respondents. 


Judgment. 

Fox, C. Ji— There can be no doubt that the 
Districs Judge’s findings on the facts are 
correct. The plaintiff Company, wanting 
land in the neighbourhood of Bassein for the 
purposes ofarice mill, sent a Manager there 
to enquire and try to get some. He went to 
the Land Records office and there mat the 
first defendant who was the Inspector of 
Land Records for that part of the country. 
The latter offered to assist in getting land 
for the Company and it was agreed between 
him and the Manager that he was to buy 
land for the Company, the latter remuner- 
ating him for his services, but that transfers 
were to be taken in the name of the 2nd 
defendant who is his sister-in-law, The 
object of this last stipulation is manifest. 

Lands, including the land which is the 
subject-matter of the suit, were purchased by 
the lst defendant and transferred to the 2nd 
defendant, as contemplated by the agreement, 
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The plaintiff Company provided the purchase 
money and paid the remuneration to the first 
defendant, everything, however, being carried 
out in the name ofthe 2nd defendant, as if 
she were the real purchaser and agent of the 
plaintiff Company. Subsequently she nom1- 
nally, but the lst defendant really, refused 
to transfer the land in suit to the Company. 
The latter brought this suit to compel specific 
performance of the eontract. The District 
Judge found in favour of the Company on 
the facts, but declined to enforce the contract 
on the ground that a contract of employment 
at a large fee of an Inspector of Land 
Records as an agent to purchase and sell 
revenue paying paddy land within his circle 
was, in his opinion, a contract opposed to 
public policy which should, therefore, not be 
enforced. 

In the words of Lord Davey in Junson Y. 
Driefontein Consolidated Mines, Limited (1), 
“public policy is always an unsafe and 
treacherous ground for legal decision.” In 
the same case Juord Hindley siya: “A contract 
or other transaction which is against public 
policy, i.c., the general interest of this country, 
is illegal; but public policy is a very unstable 
and dangerous foundation on which to build 
until made safe by decision.” 

The Lord Chancellor quoted with approval 
the following passage from the judgment of 
Baron Parke in Egerton v. Lord Brownlow (2): 
“It is the province of the statesman, and not 
the lawyer, to discuss, and of the Legislature 
to determine, what is best for the public good, 
and to provide for it by proper enactments. It 
is the province of the Judge to expound the 
law only: the written from the statutes: the 
unwritten or common law from thedecisions of 
our predecessors and of our existing Courts, 
from text writers of acknowledged aathority, 
and upon principles to be clearly deduced from 
them by sound reason and just inference: 
not to speculate upon what is best, in his 
opinion, for the advantage of the community. 
Some of these decisions may have, no doubt, 
been founded upon the prevailing and just 
opinions of the public good; for instance, the 
illegality of covenants in restraint of marriage 
or trade. They have become part of the 
recognized law, and we are not, therefore, 


bound by them, but we are not thereby 
(1) (1902) L. R. M. A. O. 484; 7L L. J. K. B. 837; 
87 L. T. 372, 5L W. R. 142; T C. ©. 268. 
(2) (1853) 4 1. L. C. 1; 23 L. J. Ch. 348; 18 Jur, 
{L 
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authorized to establish as law everything 
which we may think for the public good, and 
prohibit everything which we think other- 
wise.” 


The Lord Chancellor himself said, amongst 
other things, — I do not think that the 
phrase ‘against public policy’ is one which 
ina Court of law explains itself. It does 
not leave at large to each tribunal to find that 
a particular contract is against public policy. 
* * In treating of various branches 
of the law learned persons have analyzed the 
sources of the law, and have sometimes ex- 
pressed their opinion that such and such a 
provision is bad because it is contrary to 
public policy; but 1 deny that any Court can 
invent a new head of public policy.” 

In the present case the District Judge has 
practically done this. Whatever one may 
think of the moral standard of a person who 
employs the servant of another to də work 
for him without first obtaining the permis- 
sion of the servants employer, it is going 
very far to say that when the servant has 
done the work partially, and has acquired 
benefits and remuneration under ib, the Court 
will not compel him to complete the work, 
because it would be against public policy that 
a contract for services between a servant and 
any one except his master should be enforced. 

The District Judge laid special stress upon 
the fact that in the present case the 
servant was a servant of the Government 
and an Inspector of Land Records, and that 
the contract was to purchase lands in the 
circle in which he exercised his functions, 
No doubt it was highly impvoper of the first 
defendant to enter into such a contract, and 
it is difficult to believe that the plaintiff Com- 
pany’s Manager could have thought that it 
was justifiable for a man in the first de- 
feudant’s position to engage in buying and 
selling land for remuneration. Both parties 
must have known that if the first defendan,’s 
superior officers became aware of his doing 
this, he would be dismissed fram Government 
service. Nevertheless it would be invent- 
ing anew head of public policy as a ground 
for refusing to give effect to contracts 
if the dereliction of duty on the part of the 
first defendant was not athing contrary to 
law or something having the force of 
law. Lt has not been contended that there is 
any positive law which forbids a Government 
servant in the position of the first defendaut 
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from buying and selling “land either in his 
circle or elsewhere. 

In my opinion, the District Judge’s ground 
for refusing to grant the plaintiff Company a 
decree cannot be supported. 

If the caseis considered as between the 
plaintiff Company and the 2nd defendant, 
that is to say, if the contract is looked upon 
as really between the Company and her, no 
question of public policy arises. By the 
written agreement she agreed to sell to the 
Company’s agent the land which she declared 
she bought as an agent of the Company. 

In my judgment the decree of the Dis- 
trict Court must be reversed, and a decree 
passed against the defendants in terms of the 
prayer of the plaint,. and ordering them to 
pay the plaintiff Company their cosis of the 
suit and of this appeal. 

In view of the evidence in the case 
establishing clearly that the first defendant 
was the real purchaser of the land, ard that 
the 2nd defendant merely lent her name, and 
has been throughout a mere benwmidar for the 
first defendant, [think that the plaintiff Cum- 
pany is entitled toa conveyance deed execut- 
ed by, or by the Court on behalf of, both the 
defendants under rule 34 of Order XXI of the 
Code of Civil Procedure. 

Parlett, J —I concar. 


(s.c. 8 Bur, L. T. 49.) 

LOWER BURMA CHIEF COURT. 
Seconp Civit APPEAL No. 231 or 1908. 
August 19, 1909. 

Present:—Mr. Justice Lowis. 
MAUNG TU NE— PyAINTIFe— APPELLANT 
versus 
MAUNG THET PYO AND orners— 

Derenpants—RESPONDEN1S. x 

Sale—Ferbal sale followed by possession—Falidity of 
2 rhore the 2ud and 3rd respondents had sold 
certain land to the Ist respondent and the sale was 
verbal bat was followed by possession and mutation 
of names: Held, that such sale was valid aud tho 
appellant, who was a subsequent purchaser of the 
same land bya registered deed, could nob recover 
the land from the Ist respondent. 

Tun Zan v. Maung Nywn, 4L. B. R. 25, followed. 

Appeal against the decree of the District 
Court of Prome, dated the 19th August 
1968, passed in Civil Appeal No. 77 of 1908, 
dismissing the appeal of the appellant (plaia- 
tiff) against the decreas of the Township 
Court, Paungde, in Civil Suit No. 48 of 
1908, 
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Mr R. M. Das, for the Appellant. 

Mr. Palit, for the Respondents. 

dudgment.—In this case appellant 
sued for the recovery of certain land which 
he said he had bought from second and third 
respondents by a registered deed of sale. 
Both the lower Courts found concurrently 
that appellant was not entitled to the relief 
claimed by him, inasmuch, as the sale re- 
ferred to was a benam? transaction and there 
was a prior valid sale of the land to first 
respondent, In appeal to this Court it has 
been urged that the sale io the first respon- 
dent was not valid (a) because it was not 
effected by means of a registered deed and (b) 
because the consent of both second and third 
respondents had not been obtained to it. As 
regards the second point both lower Courts 
found that, as a matter of fact, the consent of 
both respondents had been obtained to the 
sale. The sale was admittedly not made on a 
registered deed. 16 was a verbal transaction 
and was never reduced to writing. It was, 
however, followed by possession and muta- 
tion of names in favour of the first respond- 
ent and first respondent, has ina suit, the 
appeal from which is being disposed of at the 
same time as the present appeal, been given a 
decree against the second and third respond- 
ents for specific performance in the shape 
of the execution of a deed of sale. The facts 
are much the same as those dealt with in 
Tun Zanv. Maung Nyun (1) for here, as in 
that case, the second purchaser (appellaut) 
had previous notice of the sale. In fact, as 
the learned Advocate for first respondent has 
pointed out, the facts are more in his client’s 
favour than they were in that of the success- 
ful party in Tun Zan v. Maury Nyun (1), as, 
besides the undertaking to sell, there had 
been a mutation of names and actual deli- 
very of possession to his client. Ib has been 
contended by appellant’s Advocate that the 
cause of action in Yun Zan v. Maung Nyun 
(1) arose before the Ist January 1905, when 
the Transfer of Property Act came into force 
in Lower Burma generally. I do not, however, 
consider that this fact alters the principle 
laid down in that ruling in any way. It ap- 
pears to me clearthat if that principle, as it 
should, no doubt, be, is applied, I am bound to 
uphold the decision of the lower appellate 
Court. The appeal is dismissed with costs. 

Appeal dismissed, 
(1) + L. B. R. 26 


dah 
MA THAW U., MCKENZIE. 


(s. c. 3 Bur. L. TB 49.) 
LOWER BURMA-CHIEF COURT. 
Civin MISCELLANEOUS APPEAL No. 42 of 1909. 
January 20, 1910. 
Present:—Mr. Justice Parlett. 
MA THAW AND ANOTI[ER— APPLICANTS 
: versus 
T. ©. McKEKZIE AND 0THERS— 
RESPONDENTE. 
Transfer of case—Dificult questions of law—Insufi- 
cient ground for transfer. 
The fact that the case will involve dificult questions 
of Jaw is not alone a sufficient ground for the transfer 


of a case. é 

Mr. McDonnell, for the Applicants. 

Mr. Father, for the Respondents. 

Judgment.—this is an application 
for a withdrawal to this Court of a suib in- 
stituted-in the District Court of Myaungmya 
against three Judicial Officers, serving at the 
time the cause of action arose in Wakema. 
The suit is for damages sustained by 
reason of alleged unlawful arrest and impri- 
sonment, 

The grounds on which withdrawal is asked 
for are, first, that the suit involves the deter- 
mination of several intricate points of law, 
and secondly, that petitioners fear that they 
are not likely to gebas impartial a trial at 
Wakema as in this Court. 

The last ground is supported by affidayits 
to the effect that petitioners’ apprehension is 
based on the position which the defendants 
occupy in the locality where the cause of 
action arose. The District Court is at 
Myanngmya, not Wakema. Two, at least, of 
the defendants are no longer stationed at 
Wakema, This ground, however, is not 
pressed, and, in my opinion, is not shown to 
be tenable. 

Reliance is placed on the first ground, that 
the case will involve difficult questions of 
law, and reference is made to several rulings, 
on which the decision will depend, to show 
that this is so. In my opinion, however, it is 

“mot shown that the questions of law involved 
are so difficult and intricate that the Dis- 
trict Court is not likely to be competent to 
decide them correctly. I have, moreover, been 
referred to no reported case where the 
difficulty of the questions of law involved 
was alone held to justify the withdrawal of a 
case. Thus in Douceit v. Wise (1) the case 
“was withdrawn because not only were difficult 
points of English Law involved, but the case 


uppeared generally to be an unfit case Lo be 


(1) 1 Indian Jurist (New Sovies 1566), 84, 
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tried in the mofussil, the reasons being that 
the defendant and most of the witnesses 
were British subjects, and most of the wit- 
nesses were legal and mercautile residents 


of Calcutta, whose examination on commis- 


sion would be both expensive and inconveni- 
ent. 

In Thakoor Kapilnath Shahat Deo vy. Gov- 
ernment (2), not only were difficult ques- 
tions of law invélved, but the Judge, in the 
course of the proceedings, had acted with 
such great wanl of discretion and with such 
unusual hardness that the plaintiff might well 
think it would be impossible for him to deal 
with the case impartially. i 

In In re West Hopetown Tea Company, Limi- 
ted, (3), a case was transferred partly because 
serious questions of law were likely to arise 
which it would be difficult to discuss in the 
District Court in the absence of the authorities, 
but also because there had been an irregular- 
iby in the case which alone would have justifi- 
ed the calling for the record, and the Judge 
had further recorded an order which it might 
be difficult for him to re-consider if the matter 
came before him again. 

Finally in Son Survomongola Debi v. 
Harendra Lali Roy (4), it was distinctly stat- 
ed that the case might not have been trans- 
ferred had the ground of the importance and 
difficalty of the question involved stood alone, 
and the transfer was made because in addi- 
tion, uot only was the balanca of convenience 
manifestly in favour of such a course, but the 
circumstances were such that in fact a trial 
in the mofussil would have placed insuper- 
able difficulties in the way of the defence. 

No such further considerations are alleged 
in the present case. 


Though the first defendant does not oppose 
the application, the second and third defen- 
dants do so. 


Sufficient grounds have not, in my opinion, 


“been shown to grant the application, which is 


accordingly dismissed with costs. Advocate’s 


fees two gold mohurs. 
Appeal dismissed. 
(2) 10 RB. L. R. 168. 
(3) 9 A180. 
(4) 1 C. W. N. 109. 
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DUBASH KADER V. FAKEER MEERA, 
(s. c. 3 Bur. L. R. 56.) 

LOWER BURMA CHIEF COURT. 
Crvit REGULAR Sore No 10 or 1909. 
August 16, 1909. 

Present:—Mr. Justice Bell. 

D. K. DUBASH KADER AND ctagrs— 
PLAINTIFFS 
VETSUS 
T. K. FAKEER MEERA—Derenpane. 

Civil Procedure Code (Act F of 1909), 0. II, R. 2— 
Claim for arrears of rent ov mesne profits not barred by 
a previous suit for possession of the same property— 
Different causes of action: 

“In cases governed by the new Code of Civil 
Procedure, the relief sought in a claim for arrears 
of rent or mesne profits of immovable property 
and the relief sought in a suit for the recovery 
of that immovable property mnst be rogarded as 
based upon distinct and separate causes of action, and 
hence the restrictive provisions of Order II, Rule 2, 
do not affect the claimant’s right to bring two separate 
suits for the recovery of the property and for arrears 
of rent or mesne profits which become due before the 
suit for the recovery of the immogable property was 
instituted. 

Ma Nyein v. Ma Kon, 3 L. B. R. 56, discussed. 

Tenkoba v. Subbana, 11 M. 151; Lalessor Babin v. 
Janki Bibi, 19 C. 615 atp. 617; Mohan Lal v. Lala 
Sheosunkar Sahai, 12 C, 483, referred to. 

Mr. Cowasjee, for the Plaintiffs 

Mr Ormiston, for the Defendant. 

Judgment.—this is a suit to recover 
rent for April 1906 aud compensation for use 
and occupation from the Ist May 1906 to 
the 30th November 1907 of four rooms in 
No. 46, Merchant Street, at Rs. 250 per 
mensem, in all a sum of Rs. 5,000, 

According to the plaintiffs, the defendant 
was their tenant in the abore premises from 
the Ist October 1905 at a monthly rental of 
Rs. 250 and paid rent up to the end of March 
1906. During that month the plaintiffs 
gave him notice to quit by the 30th April 
1906. He refused to do so and on the 18th 
August they sued to eject him. The defen- 
dant filed a written statement denying their 
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right to eject him; but on the 13th 
December 1907 a decree was passed in 
the plaintiffs’ favour, which was upheld 


on appeal. On the 7th January 1908, before 
the appeal had heen heard, the present suit 
was filed claiming rent for one month and 
compensation for use and oceupation for the 
remainder of the period in suit at the same 
rate, as being a fair and reasonable rate. 

All the above facts, including the reason- 
able nature of the rate claimed, are admitted 
by the defendant and he accordingly admits 
his liability to pay compensation at the 
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rate claimed from the 18th August 1907. 
He pleads, however, that the plaintiffs are 
not entitled to recover anything from him 
eitheras rent or by way of compensation 
for use and occupation during any period 
anteior to that date, on the ground that 
ihe 2nd paragraph of section -43 of the 
Code of Civil Procedure, 1882, is a bar to 
such a suit. In support of this contention 
Mr. Ormiston, who appeared for the defen- 
dant, relied upon the decision of a Bench of 
this Court in thelcaseof Mua Nyetnv. Ma Kon (1). 

Mr, Cowasjee for the plaintiffs attempted 
to distinguish that case from the present one 
and he further contended that, even if it were 
not distinguishable, it no longer could be 
said to be law, as the act which applied to 
the present case was the new Code of Civil 
Procedure, which had altered the law on thig 
point. As regards the latter portion of this 
argument Mr, Ormiston contended that the 
new Code had not altered the law, but that 
even if it had, aright had accrned to his 
client under the old Code before the new Code 
came into force, viz., a right not to be sued in 
respect of the period prior to the 18th August 
1906, which was preserved to him by sec- 
tion 6, clauses (¢) and (e), of the General 
Clauses Act, 1897. 

I do not propose to deal with the first 
branch of Mr, Cowasjee's argument, as I am 
not satisfied that this case is distinguishable, 
except, perhaps, as regards the one month’s 
rent, from that of Ma Nyein v. Ma Kon (1), 
and as it seems to me that the present case 
is governed by the new Code and that under 
the provisions of that Code a suit is maintain. 
able for the disputed portion of the plaintiffs’ 
claim. 

The first of these question as argued before 
me was divided into two separate parts or 
questions, ¢zz:— 

1. Has section 6 of the General Clauses 
Act, 1897, abolished the old rule of construe. 
tion which has been recognised as well in 
India as in England, that alterations in pro- 
cedure always are retrospective in effect and 
apply to pending proceedings unless there ha 
a declared intention to the contrary or good 
reason against it? 

If it has not, and the rule still holds good 
that no person has a vested right in any 


‘course of procedure orina state ofthe Jaw 


which leaves an injured party, without or 
(1) 3 L. B. R. 56. 
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with only a defective remedy, isthe right, 
which the defendant claims under the repeal- 
ed section 43, not to be sued in respect of the 
period prior to the institution of the suit for 
ejectment, a right of the character just 
mentioned or is it sach a right as is referred 
to in section 6 of the General Clauses Act? 

I confess I can see nothing in the language 
of section 6 of the General Clauses Act to 
jastify the view that its enactment was in- 
tended to abolish the old rule as to the 
retrospective effects of alterations in proce- 
dure. When enacting that section, the 
Legislature must have been aware that in 
applying the rule in question the Courts have 
consistently denied the applicability of the 
word “right” in a number of cases to which 
it undoubtedly would apply if used in a wide 
and popular sense. If the restricted mean- 
ing placed upon the word by the Courts had 
not commended itself to the Legislature, 
section 6 would have been so framed as to 
indicate in plain language that a wider mean- 
ing was to be attached to the word in future. 
Tustead of that the language was followed 
of section 38 (2) of the Interpretation Act, 
1899 (52 and 53 Victoria, C. £3), which it 
has not oceurred to any one in England to 
treat as affecting the rale under considera- 
tion. Moreover, section 154 of the present 
Code of Civil Procedure would seem to be 
superfluous, if the word “right” in the 
General Clauses Act, section 6, had the 
meaning contended for by Mr. Ormiston. 
The express saving by that section of present 
rights of appeal would have been unneces- 
sary, if the Legislature had regarded altera- 
tions in procedure as no longer having a 
retrospective effect and had not wished to 
provide against the risk: of the Courts treat- 
ing the right to an appeal which had already 
accrued as merely a matter of procedure. 

Tt has next to be considered whether the 
“right” claimed in the defence to this suit 
falls within the protective provisions of sec- 
tion 6 or is merely a matter of procedure. 
What is this alleged right? Jtis the right 
not to be sued fora sum of money, which, 
apart from the restrictions on the bringing 
of suits that are contained in section 43 of 
the old Code, admittedly is due to the plain- 
tiffs and is recoverable by them by means of 
a suit, It seems to me that that section, 
which was concerned solely with the preven- 
tion of undue multiplicity of suits, deals only 
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with matters of procedure and cannot pos- 
sibly be regarded as creating substantive 
rights. This inference is drawn from the 
nature of the subject-matter, but I think the 
language of the section points no less clearly 
in the same direction. It provides that the 
person who has a cause of action “shall not 
afterwards sue in respect of the portion” of 
his claim “so omitted.” It does not enact 
that his right to that portion of his claim is 
extinguished, as is carefully done in cases 
where the right of a plaintiff, who has been 
in default about bringing a suit, is intended 
to be extinguished (see, for instance, section 28 
of the Limitation Acts of 1877 and 1508.) 

A further reason for regarding these pro- 
visions for restraining multiplicity of pro- 
ceedings merely as matters of procedure is 
that, in the new Code, they have been 
relegated to the first schedule, which, as the 
language of section 128 of the Code clearly 
indicates, provides only for matters relating 
to procedure. 

In these circumstances I do not think it is 
necessary to go through the cases dealing 
with this point, and I will merely say that 
it seems te me that a consideration of the 
cases cited on pages 338 to 342 of Maxwell 
on Interpretation of Statutes (4th Edition) 
and in Messrs. Woodroffe and Ameer Ali’s 
notes to section 158 of the new Code, leads 
to the same conclusion, which is, that the 
present case must be dealt with under the 
provisions of the new Code of Civil Procedure. 
The only point that remains for consideration 
is whether, under the provisions of that 
Code, a person who has instituted a suit against 
hig tenant for his ejectment from certain 
immovable property, can afterwards bring 
a separate suit against that tenant for rent 
and compensation for use and occupation 
of that property for a period antecedent 
to the date of institution of the suit for eject- 
ment. 

In Mu Nyein v. Ma Kon (1) a Benchof this 
Court held that under the Code of 1882 a 
person who had sued for possession of im- 
movable property could not afterwards sue for 
mesne profits of that property for a period 
aniecedent to the date of institution of the 
earlier suit, and the question which now 
has to be considered is—whether the law 
on this point has been altered by the 


new Code. 
So far asthe present point is concerned, 
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the new Order IT, Rule 2, is identical with 
section 43 of the old Code, and if the judg- 
ment of the Bench had rested solely upon 
langaage of that section their decision clearly 
would bea binding decision as to the effect of 
the new Code. They had, however, also to 
' take into consideration section 44, Rules A 
and B (now Order IJ, Rules 4 and 5) and 
section 45 (now Order II, Rule 3) of the 
Code and it seems to me that these last two 
sections have been carefully altered in such 
a manner asto remove the grounds upon 
which the decision of the learned Judges 
was based. That the Legislature should 
have so acted is not unnatural, having re- 
gard to the fact that the point.in question is 
_ one upon which the different Courts in 
India were ab variance, so that it was ad- 
visable to make it clear which of the rival 
views should prevail in future throughout the 
country, 

The learned Judges admitted that, on the 
face of section 44, Rule A, its language was 
not altogether easy to reconcile with the 
view which they took of the meaning of 
the term "cause of action” in section 43; 
and that the wording of section 45 did not 
diminish their difficulty. They, however, 
pointed. out that the language of the latter 
part of section 44, i.e., Rule B, and also of 
the latter of Rule A showed that the 
words “causeof action” were not used in 
their ordinary meaning in Rule A, so that 
sections 43 and 44 really were quite con- 
sistent with one another in the view which 
the Bench took of the meaning of the 
term “cause of action’? in section 43. 
Even, however, if that were not the casa, 
they considered that the obscurity of sec- 
tion 44 was no reason for disregarding the 
plain rules given in section 43. 

These arguments, in my opinion, do not 
apply to the Rules of the new Order II. To 
take the smallest point first, the position 
of section 44, Rule A, which Fox, J., re- 
garded as unnatural, if it were intended as 
an exception to the Rule in section 45, has 
been altered, for it now is Rule 4 and so 
follows the general rule in Rule š, which 
has re-placed section 45. This is its natural 
place, if it is intended to set out an excep- 
tion toor modification of the general rule 
laid down in Rule 3, section 44, Rule A, 
also, has been separated from section 44, 
Rule B, and the present Rule § is as distinct 
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from Rule4 as it is from Rule 2, so that 
no inference can now be drawn from the 
language of Rule 5 as tothe meaning of the 
term “cause of action” in Rule 4 to any 
greater extent than it can be drawn as to 
the meaning of that term in Rule 2. 
Furthermore, the old clause (c) of Rule A, 
on which Fox, J., relied as showing that the 
term “cause of action” could not have been 
used in its usual sense in that Rule, as it 
treated claims for remedies as separate 
causes of action, has been carefully ex- 
cised from the present Rule 4. In its 
place there has been inserted a new 
clause (e) which, to my mind, shows 
clearly that the Courts are not in future 
lo treat the relief sought in any of the claims 
mentioned in the preceding clauses of the 
new Rule 4 as based upon the same cause 
of action as that on which a suit for the 
recovery of the immovable property is based. 
If this were not the intention of the Legis- 
lature, either clauses (a) and (b) would have 
been omitted as superfiuous, or their con- 
tents would have been brought into the pre- 
sent clause (c) as specific instances of the 
claims therein generally referred to, or else 
clause (c) must have begun with some such 
words as “all other claims.” 

I do not think ib is necessary to review 
in detail the decisions of the High Court of 
the North-Western Provinces on the point 
under consideration as they seem to me to 
be covered by what has bean said above. 
As forthe decision of the High Court of 
Madras in Venkoba v. Subbana (2), which is 
casually referred to, though not apparently 
relied upon as necessary to his decision of 
that point, by one of the learned Judges who 
decided Ma Nywn’s case(1). Lconfess that, like 
the High Court of Bengal in Lalessor Babin 
v. Janki Bibi (3), I fail to see how the de- 
cision of the Judicial Committee on the facts 
with which they had to deal in the case 
of Madan Mohan Lal v. Lala Sheosunkar Sahat 
(4), supports the conclusion at which the 
Madras Court arrived. 


It seems to me, therefore, that, in cases 
governed by the new Code of Civil Procedure 
the relief sought in a claim for arrears of 
rent or mesne profits of immovable property ` 
must be regarded as based upon distinct and 

(2) 11 M. 151. 

(3) 19 0. 615 at p. 617. 

(4) 12 0. 482. 
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separate causes of action, and hence therestric- 
tive provisions of OrderII, Rule2, donot affect 
the claimant’s right to bring two separate 
suits for the recovery of the property and 
for arrears of rent or mesne profits which 
became due before the suit for the recovery 
of the immovable property was instituted. 
There must accordingly be a decree for 
the full amount claimed, viz., Rs. 5,000 with 
costs. I allow interest on this sum of 
Rs. 5,000, pending suit at 9 per centum 
per annum and.interest on decree at 6 per 
centum per annum. Kuit decreed. 


s. c. 3 Bur. L. T. 59.) 
LOWER BURMA CHIEF COURT. 
Crvin Miscenrancous APPEAT, No. 75 or 1908. 
; August 4, 1909. 
_ Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 


K. R. S. S. CHOKALINGAM CHETTY 
: — APPELLANT 
TCTSUS 


K. M. R. M. S. SOOBRAMONIAN CHETTY 
AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 108— 
Application to set aside ex parte decree—Applicant 
sued as partner but not served presonally— Sufficient 
cause. 

When a defendant, against whom an ew parte decree 
has been passed as one of the partners without the 
summons having been served on him individually, 
applies for the setting aside of the ex-parte decree and 
he denies that he isa partner of the other defend- 
ants, the Court should set aside the ew parte decree 
and re-hear the case on its merits. It should not put 
upon the defendant the burden of proving that he is 
nota partner before setting aside the ex parte decree, 
To do so would be trying in the miscellaneous appli- 
cation a question arising on the hearing of the case 
on its merits. Such procedure is not contemplated 
by section 108 of tho Code of Civil Procedure (1882). 

Appeal against the decree of the Judge on 
the Original Side, dated the 4th June 1908, 
passed in Civil Suit No. 50 of 1909, dismiss- 
ing the application to set aside an ex parte 
decree. 

Mr. Danéra, for the Appellant. 

Mr. J. R. Das, for the Respondents. 

Judgment. 

Fox, C. J—It appears to me hat the 
Jearned Judge has overlooked some funda- 
mental principles which are at the root of 
all procedure in civil cases. It a party 
wishes to have another party held liable to 
him, he must give the other party an oppor- 
tunity of appearing and contesting the claim 
and if le appears the plaintiff must prove 


the defendant to be lable on the claim when 
the case is keard. 

Under the Code the general rule is that a 
summons must be served on each defendant, 
butit was provided in the Code of 1882, 
that if the defendants were partners and the 
suit related to some matter in respect of 
which the partnership was asked to be held. 
liable, the summons might be served on one 
of the partners only, or on the person having 
the management of the business. This ex- 
ception, however, could not have been intend- 
ed to interfere with the main principles that 
every defendant is entitled to notice of the 
claim against him, ard an opportunity of 
contesting it,-and to have it provedin his 
presence if he appears. It is based upon it 
being the usual course fora manager ora 
partner in a business to inform his principals 
or his fellow-partners about important matters 
affecting the business But when a plaintiff ` 
sues persons as partners who are not in fact 
partners, or one or more of whom disputes or 
dispute liability as a partner or partners with 
the others, the basis of the provision dis- 
appears. Ifthe person served with the sum- 
mons does not communicate the fact to such 
a person, he may have had no opportunity 
of appearing and contesting his liability, and 
a decree may be passed against him without 
his knowledge. The only remedy open to 
him in such a case is to apply to the 
Court to have the decree set aside, so that 
he may have the opportunity of contesting . 
the claim so far as he is concerned. 

- In an application under section 108 of the 
Code of 1882, the questions to be determined 
were whether the summons was duly served 
on the defendant applying under the section, 
and if so, whether that defendant was pre- 
vented by any cause from attending. 

If a person, sued asa partner, applies on 
the ground that he was not served with a 
summons and because he contests his being a 
partner, he is entitled to say that the question 
of his being a member of the partnership 
sued is one to be determined in the suit. His 
position as defendant against whom the Court 
could not pass a decree in a contested suit 
unless the plaintiff satished it that he was a 
partner, could not be altered by the plaintiff's 
mere allegation in his plaint that he was a 
partner and obtaining a decree against him 
without actual notice to him. 

By the procedure which the learned Judge 
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adopted, the burden of proving that he was 
nota partner was placed on the applicant, 
whereas if a summons had been served on 
the applicant, and he had appeared and con- 
tested being a partner the burden of proving 
this would have been on the plaintiff. 

Section 108 did not contemplate any ques- 
tion triable in the suit being tried in an ap- 
plication under it. The applicant was en- 
titled to say that the proviso to section 74 
did not apply in his case, and that the sum- 
mons had not been duly served on him, and 
that at least he was prevented by sufficient 
cause from appearing as he had received no 
notice of the suit. 

The order of the learned Judge will be sat 
aside. 

The decree as against the applicant K. R. 
8.8. Chokalingam Chetty will also be set 
aside, and the suit will be re-admitted as 
against him. The costs of this appeal will 
follow the ultimate resuls of the suit against 
the appellant. ' 

Lowis, J.—T concur. 


Order set aside. 





(s. c. 3 Bur. L. T: 60.) 


LOWER BURMA CHIEF COURT. 
Civiz MISCELLANEOUS Apprication No. 94 - 
or 1909, 

January, 3, 1910. 
Present:—Mr. Justice Parlett. 
BOHITRAM anp-avoraer—Derenpaxts— 

APPLICANTS 
CErSUS 
BHOWSINGHA—P.arnvirr 
RESPONDENT. 


Transfer of case from one city to another—Balance 
of convenicnce—Suficient cause. 

An application to transfer a case from ong city to 
another should not be granted where there ig no 
balance of convenience on the side of a trial in the 
other city, nor are there grounds to suppose that 
greater justice would be done by a trial there. 

A plaintiff should not- without sufficient cause be 
deprived of the right given him by law to select the 
Courtin which he will suo. < i A 

Lula Ram v. Harjiwan Das, 5 A. 60; Khatija Bibi v. 
Turuk Chunder Datta, 9 C. 980; 13 C. L. R. 182 ; 
Gefert v. Rack Chand Mohla, 13 B. 178, approved. 


Mr. J. R. Das, for the Applicants. 

Mr. Dantra, for the Respondent. 

Judgment,.—Plaintiff sued the de 
fendants to recover the balance of the price 
paid for and charges incurred on rice and 
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paddy sapplied to the defendants, by’ the 
plaintiff. 

This is anapplication under sections 32 and 
23 of the Code of Civil Procedure for the 
transfer of the case to the Small Cause Court, 
Calcutta. 

Both the parties are represented in Rangoon 
by duly constituted attorneys. 

_ The grounds urged for the defendants are: 

(1) That both they and plaintiff are resi- 

dents of Calentta and the Head 
offices of both are in Calcutta, 

(2) That allthe negotiations between the 
parties were carried on in Calcutin 
and the arrangements under which 
plaintiff acted as their commission 
agent were also made in Calcutta. 
That the final settlement of accounts 
between them took place in Calcutta. 
That defendants cannot leave 
Calcutta to give evidence in Rangoon 
without dislocating their whole 
business. 

(5) That all account books, veuchers and 
papers connected with this case aro 
at Calcutta, and cannot be sent to 
Rangoon without great loss to the 
defendants and . 

(6) That all defendant's witnesses are in 
Calcutta. 

For the plaintiff it is urged 

(1) That defendants have appointed au 
attorney in Rangoon for the purpose 
of prosecuting and defending all 
suits filed by or against them. 

That though the plaintiff happened. 
to be in Calcutta at the time this 
suit was filed, he is not a resident of 
that city bué carries on business in 
various parts of India and Burma 
which he visits from time to time 
and thathis Head officeisin Rangoon. 
(3) That defendants opened negotiations 
by communicating directly with 
plaintiff's Head office in Rangoon, 
and the final arrangements under 
` which ke commenced to act as their 
commission agent were made in 

Calcuttaonly because plaintiff at the 
‘ time happened to be there. But 

under the arrangement all paymenis 

were to be made to plaintiff in 

Rangoon. 

(4) That defendants have from time to 
time inspected plaintiff's accounts ayd 


(3) 
(4) 


(2) 
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settled them in Rangoon. Only one 
settlement was effected in Calcutta, 
and that at defendant’s special re- 
duestand plaintiff does not admit 
that it was a final settlement. 
(5) That orders for goods were sent by 
defendants direct to plaintiff's 
(Head) office at Rangoon, without 
reference to plaintiff's (branch) office 
at Calcutta,and all such orders were 
carried out in Rangoon. 
Thatall accounts relating to transac- 
tiong between the parties are entered 
only in plaintiff’s booksin Rangoon, 
and all his witnesses are in Rangoon. 
(7) That defendants have made payments 
to plaintiff by hands and telegraphic 
transfersto Rangoon and plaintiff has 
received and credited them at Ran- 
goon in hisbooks there. Such pay- 
ments as were made to plaintifi’s 
Calcutta branch were to defendant's 
knowledge only received for remit- 
tance to Rangoon and were so remit- 
ted at their expense and 
That the transfer ofthe suit to 
Calcutta would entail great loss, 
inconvenience and delay to plaintiff, 
as all his account books and papers, 
as well as his witnesses are in Ran- 
goon. 

The defendants would not ask for a transfer 
of the case, if plaintiff agreed to the issue, of 
an open commission to Calcutta to examine 
the defendants and their witnesses, plaintiff, 
however, would agree to its issue only for the 
examination of the defendant’s witnesses. 

Plaintiff urges that thesuit should be tried 
where defendants must discharge their liabil- 
ities that is in Rangoon, and that it should 
not ve transferred unless it is shown that it 
is for convenience of both parties. There 
appear to be few reported cases on the point. 


(6) 


(8) 


In Tula Ram v. Harjiwan Das (1), an appli- 
cation praying for an order to determine ihat 
a suit instituted in Mainpuri should proceed 
in Surat was refused, where sufficient cause 
was not shown for depriving the plaintiffs of 
the right given them by law toselect in which 
Court they will sue and there was no balance 
in favour of greater justice or convenience on 
the side of the Surat Court. 

Againin Khatija Bibi v, Taruk Chunder 


(1) 5 A. 60, 
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Datta (2), ib was laid down that a plaintiff 
has the right to bring his suit in whatever 
Court the law allows, and section 23 of the 
Code of Civil Procedure (1882) was only 
intended to providefor cases where on grounds 
of expense or convenience or for some other 
good reason the Court thinks the place of 
trial ought to be changed. An order was 
refused because looking at the allegations on 
both sides it was very difficult to say where 
the balance of convenience lay. 

In a later case, Geffert v. Rack Chand Mohla 
(3), it was pointed out that extreme caution 
should be exercised in refusing to allow a 
plaintiff to continue his suit in the Court in 
which he has instituted it, and that such a 
stepis only justifiable when justice is more 
likely tobe done between the parties. 

Inthe present case there is clearly no balance 
of convenience on theside of atrial in Calcutta 
nor are there grounds to sappose that greater 
justice would be done bya trial there. There 
is, therefore, no reason to refuse to allow plain- 
tiff to continue his suit in Rangoon. 

The application is dismissed with costs. Ad- 
vocate’s fees two gold mohurs. 


Application dismissed, 
(2) 9 C. 980; 13 ©. L. R. 182. 
(3) 18 B. 178. 


(s. c. 3 Bar. L. T. 62.) 

LOWER BURMA CHIEF COURT. 
Seconp Civiu APPEAL No. 268 or 1909, 
December 13, 1909. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 
MEEYAPPA CHETTY AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
MAUNG BA BU, MINOR, BY HIS GUARDIAN 
ad litem MA HME—PGLAINTIFF— RESPONDENT. 

Purchase by father in name of son—Benami purchase 
— Presumption. 

In India, when a piece of land is bought by a 
parent inthe name of his son with his own money, 
theprima facie presumption is thatit was boucht 
benamiin the name of the son, and if it is alleged to 
have been purchased for the advancement of the son 
the burden of proving that fact lies on the party 
asserting it. 

Appeal against the decree of the Divisional 
Court of Hanthawaddy, passed on the 14th 
August 1909, in Civil Appeal No. 27 of 1909, 
reversing the decree of the District Court of 
Hanthawaddy which dismissed the respond- 
ent’s (plaintiff's) suit in Civil Suit No. 90 
of 1907, 
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Mr. J. R. Das, for the Appellants. 

Judgment.—the minor plaintiff, 
through his mother as his next friend, sued as 
a pauper to recover possession of some land 
which had been sold in execution of a decree 
against the mother and others. The basis of 
the claim was that the land had been given 
to the plaintiff by bis father. No deed of gift 
was produced, but the property had been pur- 
chased by the father when the plaintiff was 
about 5 years of age, and the conveyance of it 
had been to the plaintiff, It is quite clear that 
the purchase-money came from the father, and 
that the property was in the possession of, and 
was enjoyed by, .the parents as long as the 
father lived andthat the mother enjoyed it 
and dealt with it as her own after his father’s 
death. 

The District Court found that there had 
been no delivery of possession to the plaintiff, 
and that ihe parents had never treated itas 
belonging to bim. It dismissed the suit. 


The Divisional Court assumed that the 
father had bought thelandas a provision for 
the plaintiff, and held that the causing of his 
name to be entered in the sale-deed, and in the 
Revenue Registers was an effective delivery 
of possession to him. 


Neither Court had in mind the long line of 
decisions referred to ab pages 531 and €27 of 
Amir Ali and Woodroffe’s Evidence Act as 
to the presumption to be made in India when 
a person purchases property and takes a con- 
veyance in the name of arelation. As far 
back as 1854 it was decided by the Privy 
Council that the presumption made in 
English Jaw that the purchase in such a case 
was for the benefit and advancement of the 
person to whom the conveyance is made, 
does not apply in India, and that the pre- 
. sumption in India is that the purchase is 
benamz, ‘and that the burden lies on the 
person to whom the conveyance has been made 
of proving that he is entitled to, and beneficial- 
ly interested in, the property. 

There is nothing in the present case to out- 
weigh the presumption, or to satisfy the 
burden. As far as it appears, the father had 
at the time no other property on which to 
live, but even if he had, there is nothing to 
show that the property was ever used solely 
for the benefit of the plaintiff. The mother 
admits that the rents of the land were mixed 
with their other money, and after the father’s 
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death she cartainiy trartel the Property as 
her own. | 

I would reverse the decree of the Divisional 
Court and restore that of the District Court 
dismissing the suit. I wouldorder the next 
friend Ma Hme to pay the Court-fees in the 
Divisional Court and the costs of the de- 
fendants in all the Courts. 

Decree reversed, 





(s. c. 3 Bur. I. T. 66.) 

LOWER BURMA CHIEF COURT. 

CRIMINAL Revision Case No. 230 B or 1909, 
August 30, 1909. f 
Present:—Mr. Justice Lowis. 
EMPEROR—Appricayt 
versus 

TUN ZUN AND OTHERS—Responpenrs. 
sire Gambling Act (I of 1899), s. 4—Game of 
skill. 
_ In the games of thonbonpe or dominoes, as played 
in Burma, the element of chance is so subordinated 
to the element of skill that the game must be looked 


upon asa game of the kind contemplated by section 
4 of the Burma Gambling Act. 


i REFERENCE. 

The following reference was made by 
the District Magistrate, Prome, in Criminal 
Revision No. 253 of 1909, on the 23rd August 
1909. 

On the llth May 1909, a warrant under 
the Burma Gambling Act was issued by the 
Sub-Divisional Magistrate, Prome, at the 
instance of the Police, for the search of the 
house of Maung Tun Zan in Prome town.” 
The house was raided the same day, anda 
number of men were found playing thonbonpe 
or Burmese dominoes. All the men present 
were arrested and sent up for trial under 
the Burma Gambling Act. One was pardoned 
and called as a witness. The house-owner 
was convicted under section 12, and fined 
Rs. 50. The other men were convicted 
under section 11, and fined Rs. 25 each. 
An application has been made for revision 
of the above order. It is argued that 
thonbonpe, or Burmese dominoes, is a game of 
skill], and is covered by section 4 of the Act. 
There is indeed an element of chance, but it 
is no greater than at billiards or skittles. A 
really good thonbonpe player cannot be 
beaten by an inferior player, any more than a 
champion billiard player can be beaten by an 
amateur, however, much the luck may be 
against the former. Thonbonpe can be played 
for stakes and is often so played, It is also 
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often played for love. Thegame is a popular 
one, and dominoes are to be found in probably 
ten per cent. of the houses in any town. lf 
their seizure be held to justify the presump- 
tion under section 7 of the Act, that the 
house is a common gaming house, the 
consequences will be far reaching. 

Dice (or rather a die) and counters are 
usual adjuncts of Burmese dominoes. There 
are 24 dominoes in a set and these, after 
being shuffled together, are dealt, or divide 
out, face downwards, into tbree files of eight 
each—one for each player. The dieis only 
used to divide which pile each player shall 
have. Counters ars used to record the games 
won, and may or may not have a money 
value, according to whether the game is 
played for stakes or for simple amusement. , 

The Sub-Divisional Magistrate has held 
that the game is not the one of pure 
skill,’ because the value of the dominoes 
that fall to each player is a matter of chance. 
A player, he says, may have such a good 
hand dealt to him that he is declared winner 
without playing ont the game. It isadmitted 
that this is so, but the contingency is highly 
improbable, and, as a matter of fact, is so 
rare as hardly to affect the contention that 
the game is one of skill. 

I cannot find any ruling on the subject, 
and I venture to submit the case for orders. 

* * it % 

Order.—In tke circumstances described 
by the District Magistrate, Prome, I concur 
with him in his view that the element of chance 
in the game of thonbonpe or dominoes, as played 
in Burma, is so subordinated to the element 
of skill that the game must be looked upon 
as a game of the kindcontemplated by section 
4 of the Gambling Act. The convictions and 
sentences passed by the Sub-divisional 

‘Magistrate, Prome, are set aside and the 
fines will be refunded. 
Conviction set aside. 


Cs. c. 8 Bur. L. T. 67.) 

LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 326B or 1909. 
December 17, 1-09. 
`Present:—Mr. Justice Parlett. 
MAUNG TUN THA alias WONG KIN— 
APPLICANT 
versus 
MA PU—Responpent. 

Bu ddhist Lau — Murriage—Custom—Chinése Buddhist 
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—Validity of murriaye with Burmese Buddhist —Neces- 
sary facts to be proved. 

Whore it issought to establish a marriage between 
a Chinese Buddhist and a Burmese Buddhist woman, 
it must be shown that the practices the husband fol- 
lowed differ from those followed by all Chinese Bud- 
dhists aud aro the peculiar characteristics of Burmeso 
Buddhists. 

No presumption as to hisbeing a Burmese Buddhist 
can be drawn from the fact that he bears a Burmese 
name, For it is a matter of common knowledge 
and experience that Chinamen, long resident or born 
in this country, adopt Burmese nanics. 

In such a caso tho customary law applicable to ' 
Chinese Buddhists must be followed. 

Fone Lan v. Ma Gyce, 2 L. B. R. 95, followed. 


Appeal against the order of the Jfirst 
Additional Magistrate of Rargoon, dated the 
15th November 1909, passed in Criminal 
Miscellaneous No. 350 of 1909. 

Mr. LD. Ah Yain, for the Applicant. 

Mr. Sealy, for the Respondent. 

Judgment.—the record discloses the 
following facts :— 

Respondent, a Burmese Buddhist woman, , 
claimed maintenance for herself from appli- 
cant who is half Chinese and a Buddhist. Be, 
denied that she was his wife. The Magis- 
trate held that he was to all intents and 
purposes a Burmese Buddhist and that the 
marriage was a valid one as between two 
Burmese Buddhists, and granted the respond- 
ent maintenance. Applicant now asks for 
revision on the grounds that, though a 
Buddhist, ho is not a Burmese but a Chinese 
Buddhist and that the marriage is not valid 
unless it complies with the requirements of 
the law governing Chinese marriages and, 
further, that even if he had been a Burmese 
Buddhist there would ‘not have been a valid 
marriage between them according to Burmeso 
Buddhist law. 

The grounds on which the Magistrate con- 
sidered applicant a Burmese Buddhist are 
that he is commonly known by a Burmese 
name; that he worships at pagodas, pays 
reverence to Buddhist monks and keeps fast 
days at Buddhist monasteries; and that he 
built a Buddhist monastery and dedicated 
it according to the ritual observed by 
Burmese Buddhists in such cases. Itisa 
matter of common knowledge and experience 
that Chinamen long resident or born in this 
country adopt a Burmese name. As regards 
the other points, they indicate that he is a 
Buddhist, as he admits he is, but there is 
nothing to show that the practices he 
followed differ from those followed by all 
Chinese Buddhists, whether, in Burma or 
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peculiarcharacteristics of Burmese Buddhists. 
The Magistrate's finding on the point is, 
moreover, in direct defiance of the sworn 
testimony of respondent and her witnesses, 
her mother and brother-in-law. The last 
named says applicant is'a Chinaman, the 
other two say he is a Chinese half caste, 
and there is not the smallest doubt that he is. 


` I find that he is a Chinese Buddhist. In. 


Fone Lan v. Ma Gyee (1), it was held that 
Buddhist law in section 13 of the Burma 
Laws Act must be read as meaning the law 
applicable to the Buddhist parties in the 
` case, and -that in a case like the present 
the customary law applicable to Chinese 
Buddhists must be followed. As in that 
case with respect to succession, so in this 
case with respect to marriage, there is nothing 
in the evidence to show thatthe customary 
matriage law applicable to a Chinese Buddhist 
is in any way connected with the Buddhist 
faith, and the case of Pat Beng Leng v. Ko 
Maung (2), seems to indicate thas it is not. 

It is quite clear that noneof the prelimi- 
naries referred to in that case as essential 
toa Chinese marriage were observed in this 
instance, unless. one considers applicant’s 
message to the girl's mother sent by her 
brother-in-law as being negotiations between 
the families on either side, which I do not. 


Nor do I consider that what was done 


would have constituted a valid marriage 
even between two Burmese Buddhists. 
Applicant was a well-to-do mill-owner of 53 
years of age With a wife living. He sent a 


message to respondent’s parents, who are, 


very poor folk, that he wanted their daughter 
of 15 and would treat her well. They jumped 
at the offer. 
to which her parents and brother-in-law 
removed with her. Applicant then visited 
the house alone in the morning, and again 
alone the came night, and they were married, 
according to her brother-in-law, at his first 
visit, according to her at his second one. 
Both of them distinctly contradict her 
mother who tries to make out she invited 
some ten people, some of whom were named 
but none called. Itis quite clear that there 
was no sort of form or ceremony gone 
through, nor were there avy independent 


witnesses present. Reliance, however, is 
(1) 2 L. B. R. 95. 
(2) 2 L. B. R. 261, 


He hired and furnished a house ~ 


some four anda half years and that, as laid 
in W. R. Vanoogopal v. N. Krishnasawmy 
Mudaliar (3); the presumption of marriage 
arising from co-habitation with habit and 
repute can only be rebutted by clear and 
satisfactory evidence. I may remark that 
there is nob a particle of evidence offered 
of repute as among her neighbours and the 
people of the quarter where they lived, and 
therefore, there is nothing to rebnt, Butib 
was clearly laid down by the Privy Council 
in Ma Waun. Di v. Ma Kin (4), approving 
the words of the Chief Judge of this Court 


‘that the presumption of marriage does not 


arise in the case of a woman who enters 
into a union with a man with her eyes 
open to the fact that he has already a legally 
married wife, but that, on the contrary, the 
presumption in case is that she is a mistress 
and not a wife. 

I hold that respondent totally failed to 
show that she was the wife of applicant and 
as such entitled to maintenance. I, therefore, 


. set aside the Magistrate’s order granting her 


maintenance. 
Order set aside, 
(3) 3 L. B. L. 25. 
(4) 4 L. B. R. 175; 3 M. L. T. 93; 19 Bom. L. R. 4l; 
18M. L. 3.8, 12 C.W.N. 220, 7 CLJ. 112; 35 C. 232; 
5A. L. J. 63; 14 Bur. L. R. 3 


fs.c. 3 Bur. L. T. Fb.) 

LOWER BURMA CHIEF COURT. 
CRIMINAL Reviston Case No. 362B or 1909. 
January 21, 1910. 
Present:—Mr. Justice Parlett. 

MA E MYA AND OTHERS— ACOUSED— 
APPLICANTS 
VEFSUS 


MAUNG PO THAUNG AND ANOTHER— 


ComPLAINANTS—-RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Dispute between tenants of joint owners——Jurisdiction of 
Magistrate to proceed under s. 145. 

Certain land was jointly leased to tenants by two 
joint owners and the former continued in posses- 
sion for several years under the lease. One of the 
joint owners sued for partition of his share and ob- 
tained a decree but he did not obtain possession 
of his share under the decree and while the old tenants 
were in possession as before, some new tenants 
forcibly entered on the and asserting that they were 
the tenants of only one ofthe joint owners. The 
Magistrate, acting under section 145, Criminal Proce- 
dure Code, put the old tenants in possession 
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Held, that the Magistrate did not act without jurisdic- 
tion, and that though thero is no doubt that the Court 
must give cffect to a decree of a Civil Court for 
partition, yet in this instance the dispute not being 
between the parties to the decree but between two 
vival scts of tenants, the Magistrate was right in 
putting the old tenants into possession of the land. 


Appeal against the order of the 2ud 
Additional Magistrate of Kyauktan, passed 
on the 17th November 1909, declaring the 
respondents to be entitled to possession of the 
land, in Criminal Miscellaneous Case No. 10 
of 1909, 


Mr. Villa, for the Applicants. 


Mr. Higinbotham, for the Respondents. 


Judgment.—tii is argued that the 
proceedings though purporting to come under 
Chapter XII, Criminal Procedure Code, do 
not in reality do so. 


First it is urged that the Ist Class Addi- 
tional Magistrate of Kyauktan has no local 
jurisdiction, but no definition of any local 
area under section 12 (1) of the Code has 
been proved and, therefore, clause (2) applies 
to give him jurisdiction, 

Next is it urged that the Magistrate’s 
order of 16th September does not show that 
he was satisfied that a dispute existed which 
was likely to cause a breach of the peace, nor 
does it state the grounds of his being so 
satisfied. It is true that the Magistrate 
wrote that it appeared that there was reason- 
able ground for believing that a breach of 
the peace was likely to occur, instead of using 
the actual words of the Code. But he gives 
as a ground of his belief that the joint 
owners of the land have disagreed and have 
each set up rival tenants on the land, and 
he refers to the statements contained 
in the petition of Po Thaung and Tha Swa 
which initiated the proceedings. The order 
actually served upon the other party expressly 
sets out that it has come tothe Magistrate’s 
knowledge that a breach of the peace will 
occur owing to the forcible entry by peti- 
tioners and respondents upon the land in dis- 
pute, which is fully described. 

It appears to me that the proceedings as 
a whole show that section 145 (1) was sub- 
stantially complied with. 

Next it isurged that section 145 cannot 
be applied to a dispute between two parties 
having joint rights to the land in dispute and 
being in joint possession, each claiming 
exclusive possession, as it is nob a dispute 
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between two opposing parties having ad- 
verse rights to exclusive possession. This 
was the ruling in Makhan Lal Roy v. Barada 
Kania Roy (1). I was also referred to 
Dhari Ram v. Bhola Nath (2) and other cases, 
none of which, however, appear to be quite 
similar to the present case. 

The facts as found by the Magistrate 
and appearing from the proceedings are as 
follows: — 

The land has been treated as the joint 
property of three persons, one of whom is 
dead, and the other two are Maung So, 
and the first respondent, Ma E Mya. 
Petitioners alleged, and the Magistrate has 
found, that the land has been leased 
to them by Maung So and Ma E Mya 
for several years past, up to and includ- 
ing the current agricultural year. In June 
and July 1909, the second, third, fourth and 
fifth respondents forcibly entered upon the 
lands asserting that they were tenants of Ma 
E Mya alone. 

Petitioners have been unsuccessfally pro- 
secuted both, for criminal trespass and for 
theft of crops. 

It appears that Maung So has sued Ma 
E Mya and others for partition of the land, 
and on 2ist July 1908, obtained a decree, 
declaring that he was entitled to one-third 
share of the land. It is urged that in 
face of this decree the Magistrate had no 
jurisdiction under section 145, Code of 
Criminal Procedure, to put petitioners in 
possession of the whole of tbe land. No 
doubt in proceedings under section 145 
between parties to the decree, the Court 
is bound to give effect to the decree and 
maintain in possession the party put in 
possession under the decree [Kunja Behari 
Das v. Khetra Pal Singh (8). Butin the 
present case the dispute arose and the breach 
of the peace was likely to occur, not belween 
the parties to the decree but between third 
persons whoclaimed to be tenauts of some 
of the parties. Moreover, it is not contended 
that any one has been put in possession of the 
Jand or any part of it under the decree. On 
the contrary, the Magistrate has found that 
petitioners were put in as tenants by both 
Maung So and Ma E Mya after the decree was 
passed. He further found that the second, 

(1) 11 C. W. N. 512; 5 Cr. L. J. 296. 

(2) 23 P. R. 1902 Cr.; 185 P. L. R. 1902. 

(3) 29 C. 208; 6 C. W. N. 38, 


Vol, VIII} 
EMPEROR V. CHIT MAUNG. 


third, fourth and fifth respondents forcibly 
and wrongfully dispossessed petitioners within 
two months next before the date of his order 
under section 145 (1), and, therefore, he treat- 
ed them under section 145 (4) asif in posses- 
sion at that date. They were not parties to 
the decree, and petitioners were not in posses- 
sion nor were respondents put in possession, 
under the decree. 

In my opirion in a dispute between them 
the Magistrate has jurisdiction to act under 
Chapter XII of the Code. 

. This being so, his proceedings are not 
subject to revision and this application is dis- 
missed. 


Application dismissed. 





` (s. © 3 B. L. T. 75, 
LOWER BURMA CHIEF COURT. 
Crrutnat Revisron No. 683A or 1909. 

January 24, 1910. 
Present:—Mr. Juastice Hartnoll, 
TEMPEROR—APPHICANT 
> versus 
CHIT MAUNG—RESPONDENT, 


Revision—Interference by Chief Couri—Sessions Judge 
passing heavier sentence than the verdict of the Jury. 
The Chief Court will not interfere inrevision ina 
case where the Sessions Judge, passes on the accused 
a heavier sentence than'he would have passed had 
he agreed with the verdict of the Jury, 


Review of the order of the Sessions Judge, 
Tenasserim, passed in Session Trials No. 47 
of 1909, dated the 4th October 1909. 

Order.—Maung Chit Maung was 
charged with murder of his wife, and was 
. tried before the Sessions Judge of the 
Tenasserim Division and a jury. His defence 
was practically to the effect that he killed her 
- as he had just seen her in the acb of corm- 
mitting adultery with another man. In 
charging the jury, the Sessions Judge stated 
that if the accused acted while deprived of 
self-control by grave and sudden provocation, 
that fact was sufficient to reduce the offence 
from murder to culpable homicide notamount- 
ing to murder and that the question whether 
there was such-grave and sudden provoca- 
tion was really the only question for determi- 
nation, Hethen went on to sum up the facts 
and concluded by saying that if the jury 
thought there was a reasonable possibility 
that the accused’s story might be true, they 
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should give him the benefit of the doubt and 
find him guilty of culpable homicide not 
-amounting to murder. 

The jury then found unanimously that 
the accused was guilty of culpable homicide 
not amounting to murder. On this the 
Sessions Judge wrote an order of considerable 
length and found that in his opinion there 
was no truth in the allegation of the accused 
that he had seen his wife in the act of com- 
mittingadultery. He went on tosay: “My own 
opinion is that he should have been found 
guilty of murder. ButI do not think it neces- 
sary to refuse to accept the verdict. I am satis- 
fied that the accused at any rate believed in 
good faith that his wife had been guilty of 
adultery and for that reason I deal with him 
as leniently as appears to me to be justi- 
fiable.” He then sentenced him to ten years’ 
transportation. This, in my opinion, wasa 
heavy sentence if the defence of Maung 
Chit Maung was correct—that is, if he killed 
her just after seeingher inthe act of com- 
mitting adultery, and from a perusal of the 
order of the Sessions Judge I think it not at 
‘all unlikely that, if he had agreed with 
the finding of the jury, he would have pass- 
ed amuch less severe sentence. It seems 
very probable that the reason why so heavy 
a sentence was passed was because he did 
not agree with the verdict of the jury. If 
my surmise is correct, I am of opinion that 
the Sessions Judge has acted erroneously. 
He should either have passed a sentence 
commensurate with the verdict or have sub- 
mitted the case to this Court under the 
provisions of section 307 of the Code of 
Criminal Procedure if he was clearly of opi- 
nion thatit was necessary forthe endsof justice 
that a heavier sentence than was warranted 
by the verdict shouldbe passed on Manng Chit 
Maung. 

The proceedings will be returned to the 
Sessions Judge for report as to whether, if 
he had agreed with the verdict of the jury, 
he would not have passed a much less 
severe sentence, and as to whether, if he 
had considered that the law had left him no 
option but to pass a sentence commensu- 
rate with the verdict, or to refer the case to 
this Court, he would not have been clearly 
of the opinion that ib was necessary for the 
ends of justice to have submitted the case 
to this Court, and whether in such case he 
would not in fact have so submitted it 
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under the provisions of section 307 of the 
JCde. 

sudgment.—tThe learned Sessions 
Judge has reported that if he had agreed 
with the verdict of the jury he would 
have passed a sentence much, less severe 
than the one he actually did pass, and 
further, that if he had considered that the 
Jaw only allowed him the option of pass- 
ing a sentence commensurate with the ver- 
dict or of submitting the case for orders 
under section 307 of the Criminal Procedure 
- Code, he would have submitted it under that 
section. ` 

The question remains whether this Court 
can, or should, interfere in revision. The 
proceedings of the Sessions Judge practically 
amount to an acquittal on the charge of 
murder, and in cases other than -cases tried 
by a jury this Court in dealing with acquit- 
tals can exercise the powers conferred by 
section 423 (1) (a) of the Code; butin cases 


tried by a jury the provisions of section 423° 


(2) apply. 

One way of dealing with the case would 
be to sebaside the Sessions Judge’s order 
convicting Maung Chit Maung of culpable 
homicide not amounting to murder and 
directing him to submit the case under sec- 
tion 307; but after careful consideration I 
am unable to see that this Court has 
power to make such an order. Such an 
order would not seem to come under sec- 
tion 423 (1) (a). 

No action can, therefore, be taken in re- 
vision in my opinion and so the proceedings 
in revision are closed. 

Order set aside. 


(s. c. 3 Bur. L. T. 77.) 
LOWER BURMA CHIEF COURT. 
Seconp Civic APPRAL No. 9 or 1909. 
August 28, 1909. 
Present:— Mr. Justice Parlett. 
Banoo MAHOMED HOOSEIN—P tarntiFF 
— APPELLANT 
versus 
MANSOOKLAL DAWLAT CHAND— 


DEFEX DANT— RESPONDENT. 

Injunction—Right to let the water run of from land 
on a higher level into that on a lower level. 

The owner of higher land is entitled to let the 
water run off into the lower land by whatever means 
nature intended that it should and his right is 
jn fringed byfany means which prevent the water sọ 
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doing whether it be the damming of stream or the 
holding up of the promiscuous spill. 

Subramania Ayyar v. Ramchandra Rau, 1 ‘M. 335, 
followed. 

Khoorshed Hossein v. Teknarayan Singh, 20. L. R. 
141; Abdul Hakim v. Gonesh Dutt, 12 C. 328; Powmal 
Vv. Ramasami Chetty, il M. 16, referred to. 


Appeal against the decree of the District 
Coart of Hanthawaddy, dated the 26th Octo- 
ber 1908, passed i in Civil Appeal No. 126 of 
1908, reversing the judgment and decree 
of the Township Court of Insein, and 
dismissing the appellant’s (plaintiff s) snit 
filed in Civil Regular No. 557 of 1908. 

Mr. Giles, for the Appellant. 

Mr. Dantra, for the Respondent. 

Judgment. — Plaintiff sued etene 
dant to restrain him from interfering with 
the natural flow of surplus rain WAER from 
off his land. 

Plaintiffs land slopes from ak to south ` 
and is generally on a higher level than 
defendant’s which. adjoins it on the south, 
and, therefore, the water from plaintiff’s land 
tends naturally to drain off into defendant’s 
land. The latter bas now prevented this by 
maintaining a small bund along his northern 
boundary. 

The facts are sufficiently set out in the 
judgments of the Township and District 
Courts. It appears that formerly both pieces 
of land were under paddy cultivation, when 
it was to the interest of the occupier of the 
higher land to retain as much of the surface 
water as hecould, and it would similarly be 
beneficial to the occupier of the lower land 
to receive any surplus water that drained- 
down from above. Both parties have now 
given up paddy cultivation and planted out 
their lands with fruit and other trees to which 
water logging of the soil is detrimental. The 
plaintiff accordingly no longer wishes to re- 
tain, nor the defendant to receive, thesurplus 
rain water. 

The District Court held that plaintiff was 
not entitled to the relief sought inasmuch as 
his land being formerly so constructed as to 
retain a larger quantity of water for paddy 
cultivation, and he having so altered the 
conformation of his land as to secure a 
speedy out flow of surplus rain water, de- 
fendant is entitled toso alter his land as to 
prevent the water from above from fade 
over it. 

The exact converse of the present case was 
dealt with in Khoorshed Hossein v. Teknarain 
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Singh (1) where it was held that where A 
has the right to discharge surplus rainfall 
from his land onto Bs land, no length of 
_ time will give B the right to compel A to 
send water on to him, provided A. does not 
interfere with water flowing in a natural and 
defined channel. Similarly, I take it, no 
length of time will give B the right 
to restrain A from sending the water on 
tohim, provided it be not discharged ina 
concentrated stream from an _ artificial 
channel. 
English decisions have been quoted to 
show that the owner of Jand can use the rain 
water falling upon it if he wishes or may let 
it flow away as nature intended. Water is 
merely casual and the owner is entitled to get 
rid of it for the purpose of the better culti- 
vation of his land. Though the owner may 
use some or all of the water, he does not for- 
feit his rightto let it ran away if he wishes 
to do so. 
Thelearned District Judge distinguishes 
the present case from several reported 
Indian cases, because in them a perma- 
nent stream or water-way had been block- 
ed up, whereas here there was no re- 
cognized channel, but the water merely spill- 
ed over and found its way down casually as 
it could. 
In my opinion, however, this difference is 
immaterial; the owner of higher land is 
entitled to leb the water run off into the 
. lower land by whatever means nature in- 
“tended that it should and his right is in- 
fringed by any means which prevent the water 
so doing, whether ib be the damming of 
a stream orthe holding up of the promis- 
cuous spill. z 

In Subramaniya Ayyer v. Ram Chandra 
Rau (2), the following passage occurs:— 
“The claim appears to bea claim to re- 
strain a disturbance of a right of property 
. of a kind which goes by the 
name ofright, ex jure nature. It is found 
that the accustomed course of things was 
for water from plaintiff’s land to drain into 
a stream which flowed on without obstruc- 
tion. Defendants obstructed the flow of 
stream and thus forced the water back and ob- 
structed the drainage of plaintiff’s land. Such 
an act is an interference with the right of pro- 
perty which plaintiffs have $to the accus- 


(1) 20. L. R. 141. 
(2) 1 M. 335, ; 
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tomed flow of the stream, and is actionable 
because injury to rights imports dam- 
age.” 

This was approved in Abdul Hakim v. 
Gonesh Dutt (3) where it was held that the 
right of the owner of high land to drain off the 
surplus surface water through the adjacent low 
lands is incident to the ownership of land in 
this country. 

‘In Powmal v. Ramasami Cheiti (4) it 
was held that natural water courses are like 
ways of necessity and the right to have 
a stream running its natural direction is 
jure nature. It should be ascertained in 
the first place where, by the laws of 
nature the water would flow, it is the 
natural right of every owner of land to 
collect or dispose of all water on the 
surface which does not pass in a defined 
channel. 

In the present instance it is clear from 
the evidence that by the laws of nature the 
surplus surface water from plaintiff's land 
can only flow away over defendant’s land, 
for the adjoining land to the -north, east 
and west is higher than plaintiff's land. 
Plaintiff has indeed erected bunds along 
these three sides of his land, the effect 
of which is to keep off his land water which 
would otherwise drain on to it, and across 
it on to defendant’s land. His action in 
doing so has, therefore, tended to lighten 
and not increase, the natural burden lying 
upon defendant as the owner of the lower 
land. It is true that the earth for these 
bunds, was excavated from his own land 
which has, therefore, been given an uneven 
surface by the creation of hollows, but 
this in no way increases the amount of 
rain water falling on it nor does it in any 
way add to the natural burden of defendant’s 
land. i 

I reverse the decree of the District Court 
and, instead, the plaintiff is granted aninjune- 
tion restraining defendant from doing any 
act which will interfere with the natural 
flow of surplus surface water from off plain- 
tiff's land. 

Defendant will pay plaintiff's costs in all 
Courts. 

Decree reversed. 

(3) 12 C. 323. 

(4) 11 M. 16. 
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K. B. BANURJI Y. PORT COMMISSIONERS, 
(s. c. 3 Bur. L. T. 78.) 
LOWER BURMA CHIEF COURT. 
Civit REGULAR No. 38 or 1909. 
May 2, 1910. 
Present:—Mr. Justice Robinson, 
K. B. BANU RJI—P.aintTiFF 
versus 
Tar PORT COMMISSIONERS— 


DEFENDANTS. 

Malicious prosecution, suit for—Essentials—Malice— 
Burden of proof. X 

The plaintiff must show, first, that he was prosecuted; 
secondly, that the prosccution determined in his 
favour, thirdly, that it was withont reasonable and 
“probable cause and fourthly, that it was malicious. 

Malice is not to be considered in the sense of 
spite or hatred against an individual but of malus 
animus andas denoting that the party is actuated 
by improper and indirect motives:—Mitchell v. Jen- 
kins, 5 B. & Ad. 588 at p. 595; 2 N. and M. 301; 3 L. J. 


K. B. 85, relied upon. 
Bhim Sen v. Sitaram, 24 A. 368; A. W. N. (1902) 


62, followed. 
` It is necessary to prove malicé in addition to want 


of reasonable and probable cause and tho onus of 
proving both essentials lies on the plaintiff. 


Mr. N. M. Cowasjee, for the Plaintiff. 

Mr. Coltman, for the Respondents. 

Judgment.—Plaintiff sues the defen- 
dants for Rs. 50,000 for malicious prosecu- 
tion. 


The Local Government acquired the Bota- 
taung Land Company’s land for tbe Port Trust. 
On this land were a large number of tenants, 
who has built houses. Their interests in the 
land were to be acquired and notices issued to 
them. Thereupon they had a meeting ard 
deputed four men to engage a lawyer to appear 
for all. Plaintiff was engaged. It is said 
that each tenant was to contribute the amount 
he paid as ground rent for one month towards 
the payment of a lawyer’s fees. Plaintiff 
obtained powers-of-attorney from each tenani 
and all paid Re. 1 for stamps. Government 
finally decided not to acquire the tenants’ 
interests and it was decided that they should 
be paid the expenses they had incurred. The 
main expense was the lawyer’s fee, and to 
enable the Collector to make a separate award 
in each case, plaintiff undertook to putin a 
list showing what each man was to be paid 
and did so, Awards were made accordingly 
and the Port Commissioners issued cheques 
for these amounts, payable to the tenants. 
These were given to plaintiff who got most 
endorsed and cashed them. leven. persons, 
however, did not endorse. Plaintiff finally 
returned those cheques to the defendants and 
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asked that one consolidated cheque be issued 
in his own name for the total amount as the 
payees had not turned up to endorse them. 
The Port Commissioners replied that they 
could not doso without further information. 
Plaintiff then obtained a sort of certificate 
from Mr. Stevens, an officer on special duty 
to assist Collector in these cases. and forward- 
ed it tothe plaintiffs. The day after Mr. 
Stevens gave this certificate certain tenants 
came and said they had notbeen paid. He 
told them they must file petitions and they 
did so afew days later. The petitions al- 
leged they had not been paid the amount 
awarded. Mr. Stevens recorded a short state- 
ment atthebottom of the petition that the 
petitioner had paid so much and had not 
authorized plaintiff to demand. Mr, 
Stevens mentioned the matter to Mr. 
Buchanan, the Chairman of the Port Com- 
missioners, and was then written (Exhibit 
15) to know if he would still hold the 
certificate he had given plaintiff to be good. 
He replied (Exhibit 16) enclosing Exhibit 
17. This letter was an official letter from 
the Collector to defendants asking them to 
cancel certain of the cheques previously 
issued and to issue fresh cheques for what 
the claimants asserted were the correct 
amounts In Exhibit 16 Mr. Stevens asked 
that the other cheques should be kept till 
they heard further information. 

These are very briefly the facts which led 
to the action taken which action resulted in 
the complaint filed by the defendants and 
the prosecution for which plaintiff now 
seeks damages. I shall have later to treat 
the earlier stages in greater detail. 

After the Port Commissioners had issued 
fresh cheques as requested, they asked the 
Collector to make further enquiries. Many 
cheques had been cashed, and if they also 
had been issued for larger amounts than 
were correct, it is obvious that enquiry was 
necessary. Tt is not denied that they were 
fully justified in asking for further enquiries. 

Then Mr. Stevens went to the land 
acquired to see the tenants. He met Mr. 
Boog who was in charge of the land for 
defendants and who collected the ground 
rents from the tenants. 

Mr. Boog assisted him in getting the 
tenants and in interpreting the statements 
of some of them. He kept the defendants 
informed of what he was learning and 
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informed the Collector also. The Special 
Collector for the acquisition cases had left 
and the Collector was the Collector of Rangoon. 
Mr, Stevens was then insiructed to go and 
take the men whose statements he had 
recorded to Mr. Young, the Government 
Advocate, who had been the defendants’ 
counsel in the land acquisition cases. Mr. 
Young recorded certain statements, Mr. 
Boog helping in interpretation here also. 
Exhibit 1S is the record made by Mr. Young. 
Then Mr. Young gave an opinion to defen- 
dants. It is contained in the last few 
paragraphs of Exhibit 22. He said: ei 
think that we ought to succeed almost 
certainly, if the witnesses adhere to their 
statements.” Mr. Stevens states that the 
witnesses had made the same statements 
to Mr. Young that they had made to him. 
Mr, Young had submitted a draft com- 
plaint of an offence under section 420, 
Indian Penal Code. Mr. Buchanan refused 
to file this at once but sent the papers to 
Mr. Giles, he says, “in order to be sure 
there was a good prima facie case.’ Mr. 
Giles gave his opinion and said that, in his 
mind, there was no room to donbt that the 
offence of cheating was committed and that 
the evidence, oral and documentary, should 
be sufficient to establish the charge. He 
- suggested that the statements of as large a 
pumber of the claimants as possible should 
be recorded to pin them down to a statement 
and in particular those of two more of the 
men who were present when the fee was 
settled. He points ont that the offence 
is a cognizable one. and that if inform- 
ation is laid the police would have to in- 
vestigate. Mr. Buchanan then asked Mr. 
Stevens to take the two men specially mən- 
tioned to Mr. Young that their statements 
might be recorded, but they wera away 
from’ Ranzoon. The Porti Commissioners, 
then, in meeting, considered the case and 
decided thatthe papers should be sent to 
the Commissioner of Police, (see Exhibit 25,) 
and Mr. Bachanan there states that the 
question of prosecution must be left tothe 
discretion of the Commissioner of Police. 
Exhibit 26 is the letter with which the 
papers were sent, amended as Mr. Buchanan 
in Exhibit 25 had ordered. Then the 
Commissioner of Police wrote thata prima 
facie case had been made out and re- 
questing {that a formal complaint be sent. 
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This was then done and the prosecution 
instituted. 

In suits such as this one the plaintiff must 
show, frst, that he was prosecuted; secondly, 
that the prosecution determined in his favour; 
thirdly, thatit was without reasonable and pro- 
bable causeand, fourthly, that it was malicious. 
The first two essentials are admitted and have 
been proved. 

The action of the defendants has been 
attacked principally on the ground that it 
was without reasonable and probable cause, 
and the presence of the essential of malice 
is based partly on this absence of good cause 
and partly on inferences to be drawn from 
other facts. What amonuts to want of 
reasonable and probable cause must and can 
only be decided upon the facts and circum- 
stances of each particular case. I will, how- 
ever, state now what is necessary to consti- 
tute such malice as would be required to be 
established before the plaintiff ean succeed. 

Itis not to be considered in the sense of 
spite or hatred against an individual but 
of malus animus and as denoting that the 
party is actuated by improper and indirect 
motives.” Per Parke, B., in Mitchell v. 
Jenkins (1). This has been followed in Beim 
Sen v. Sita Ram (2) and is settled law. In 
Abrath v. N. P. Railway Oompany (3), 
Cave, J., in summing up, put it tothe jury 
that they must decide whether they (de- 
fendants) “were actuated by malice, that is 
to say, were they actuated by some motive 
other than a desire to bring a man whom they 
believed to have offended against the crimi- 
nal law to justice.’ This is the only proper 
motive. Ibis not necessary to show that 
they were anxious to injure the plaintiff 
personally, though that, if proved, would 
bə evidence of malice. If they hada pri- 
vate end to serve and were acting other- 
wise than to vindicate the law their motive 
would be improper. It is also necessary 
to prove malice in addition to want of 
reasonable and probable cause, and the 
onus of proving both essentials lies on the 
plaintiff. 

For plaintiff itis urged that want of pro- 
per care was shown inthe manner of the 


enquiry held, in their not asking a man of 

(1) 6 B. & Ad. 588 at p. 595;2 N. and M. 301; 3 L. 
J. K. B. 35. 

{2) 24 A. 363: A. W. N. (1902) 62. 

(3) 11 Q. B. D. 440; 55 L. J. Q. B. 457; 50 J. P. 659; 
IL App. Cas. 247; 55 L. T. 63. 
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plaintiff's position and respectability for an 
explanation before launching a prosecution 
since that explanation would have satistie:l 
them that there was no offence. It is urged 
that the opinions given were such that they 
had reason to hesitate and enquire further. 
Also, that the opinions were not justified on 
the materials put before counsel and that 
defendants cannot shield themselves behind 
counsel's opinion but must themselves de- 
cide. Malice, ib was argued, was to he in- 
ferred from the want of probable cause. 
That they prosecuted under section 420 in- 
stead of tho more appropriate section 210, 
Indian Penal Code, and this because sanc- 
tion was required for the latter and before 
jt was granted plaintiff would have had an 
opportunity of explaining, which they feared, 
would result in the case being stopped. 
It is further said that Abdulla one of the four 
men who fixed the fee was made a co-accus- 
ed to shut his mouth. The whole enquiry was 
confidential and the Uollector should have been 
asked to make it. 

Tt will be seen that malice and want of 
probable cause are practically based on the 
same allegations and one is inferred from the 
other. 

It is important to consider what happened 
when plaintiff was told by the Collector that 
a separate award would have to be made 
in each case. Plaintiff had stated his fee 
was Rs. 1,500, and, according to Mr. Stevens, 
undertook to submit a list showing how the 
fee was to be apportioned amongst all his 
clients. Ile produced that list and Mr, 
Stevens deposes that he and theSpecial Col- 
lector understood that the Rs. 1.500 was the 
total of the various sums that each client 
had agreed to pay. The point was important 
and I questioned Mr. Stevens to make quite 
gure. He stated in reply— Mr. Banurji did 
not suggest to the Oollector that the 
Rs. 1.500 was a lump sum that could only 
be divided up amongst the tenants on some 
basis of his own. He gave us to understood 
that he wanted time to get a list from the 
tenants to show how the Rs. 1,500 should 
be apportioned, that is, how much each had 
subscribed. I regard these two phrases 
in this case as synonymous.” Plaintiff states 
he told the Collector that he had been en- 
gaged by the elders to appear for all the ten- 
ants for a lump sum of Re. 1,500. I find it 
hard to believe that this could baye been 
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so. There is no reason whatever to doubt 
Mr. Stevens’ evidence, and if plaintiff's 
statement is accurate it is impossible that 
Mr. Stevens should have acted as he did. 
Ít is obvious that he at once suspected plain- 
tiff had stated, his fee was larger than it 
was, and if plaintiff had stated, as ke says 
be did, he must have seen that it was pos- 
sible that each tenant's share of the fee might 
not be the same as plaintiff’s apportionment. 
One would have thought that the matter 
would have been so clearly stated that there 
could have been no ground for misander- 
standing. The statements made when the 
petitions were presented led Mr. Stevens to 
at once report the matter not merely to 
get fresh cheques issued bat that notice 
might be taken of plaintiff's action, En- 
quiries were made and the information gather- 
ed showed that the general body of the ten- 
ants had agreed to subscribe an amount 
equal to one month’s rent towards the law- 
yer’s fee and also that plaintiff had been 
told this. 

Then plaintiff's letter to the Port Commis- 
sioners contained a deliberate misstatement. 
It may not have been made with‘any evil 
intent but the fact must have weighed with 
those who considered the question of a pro- 
secution. 

Tam unable to hold that the statements 
made to Mr. Young were such that no pro- 
secution could have been properly determin- 
edon. There are, it is trne, some small points 
in plaintiff's favourand two of the men who 
fixed the fee were notexamined then. But 
all agree that one month's rent was to be 
the subscription towards the fee. Plaintiff 
would not at first agree to Rs. 1,000 but 
wanted more, and all, that the statements re- 
ferred toin argument go to show is that the 
elders said they would try and get him more 
if he got them compensation or landelsewhere. 
That evidence clearly negatived the fact that 
Rs.1,500 had been agreed to definitely as 
the fee. 

Mr. Young’s opinion was given subject to 
the proviso that the witnesses adhered to 
their statements. Iam unable to gee any- 
thing inthis. Mr. Giles’ opinion is attacked 
as biassea because of certain statements in 
it. But no case whatever has been made out 
to show that kis opinion was not honestly 
given or that he did not believe a good case 
existed, There is also no reason whatever to 
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hold that defeadants did nos believe the same 
and I can find nò ground for holding that 
these opinions should have caused them to 
pause, Mr. Giles advised that certain other 
statements be taken, and the defendants hav- 
ing considered the case at a meeting sent the 
papers to the Commissioner of Police. The 
police made a complete enquiry, examining 
between 30 to 40 persons, and then informed 
defendants that there was good prima facie 
case and then only was the complaint filed. 
That complaint did not refer to Abdulla at 
all, and as he was made a co-accused by the 
Police and not by defendants the argument 
based on this is worthless. i 

The main contention was that plaintif was 
never given an opportunity of explaining. 
Considering that he had made a distinct state- 
ment to the Collector, the wording of this 
letter to defendanis and Mr. Stevens’ 
knowledge of the facts, there was no essential 
need to do so. Even ifau explanation had 
been asked for and given, as it is said it 
would have been, I quite fail to understand 
why it should of necessity have made any 
difference to the defendants’ action. Even 
if the investigations were conducted so that 
plaintiff should know nothing about them, I 
cannot infer from this either want of due care 
or malice. 

No case whatever has been made out to 
show malice. 16 is not suggested even that 
defendants had any motive either of benefiting 
themselves or injuring plaintiff. If they 
believed that the Collector had been induced 
to award more than was correct against them, 
and the result of a successful prosecution would 
mean the recovery of certain money, the 
amount is small. Itis, no doubt, true that 
they must weigh all the evidence they had 
and that they can’t pick and choose, but very 
little indeed has been mentioned to support 
the argument that there was before them 
evidence which, had it been reasonably con- 
sidered, would have caused them not to pro- 
ceed. ; 

I do not wish fora moment to suggest that 
Mr. Banurji was in any way guilty of the 
offence. He has been discharged, and that 
on defendants’ counsel’s statement that he 
did not desire to produce further evidence in 
view of the evidence previously given. He 
has produced a large number of witnesses, 
men of high position and integrity, who de- 
pose that they believe him aud have always 
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regarded him as a man worthy of respect 
and esteem. But Tam unable to hold that 
he has made out either want of reasonable or 
probable cause of malice. The onus lay on 
him and he has not in any way discharged it. 
The suit is, therefore. dismissed with costs. 
Suit dismissed. 





f (s. c. 3 Bur. L. T. 82.) 

LOW#R BURMA CHIEF COURT. 
URIMINAL KEVISION No. 164B or 1909. 
August 12, 1909. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 
EMPEROR—Appricant 
versus 
PA— RESPONDENT. 

Opium Act (I of 1878), s. 10—Presumption—Onis. 
Accused was tried for illegal possession of opium 
found on him on the 18th May 1909. Ho accounted 

for it by saying that he had purchased it from a 

licensed vendor. This fact was accepted by the pro- 

secution, but they alleged that the date of his pur- 
chase was such that this explanation was not satis- 
factory: Held, that it lay upon the prosecution to 
prove thal date, and only then, upon the accused 
failing to satisfactorily account for the large quantity 
of opium still in his possession on the date of his 
arrest, could any presumption be drawn against him 
under section 10 of the Opium Act. 

King-Emperor v. Paw Yau, 4 L. B. R. 8145 9 Cr. 

L. J. 16, considered. ` 


Reference made by the District Magistrate 
Henzada, in his order in Criminal Revision 
No. 265 of 1909, dated the 3rd July 1909, 
with the recommendation that the conviction 
and sentence be set aside. 

The Assistant Government Advocate, for the 
Applicant. 

Judgment. 

Parlett, J—A Chinaman named Pa, 
was on the 18th May found in possession 
of 25 tolas of raw opium, which he said he 
bought from the licensed vendor at Henzada. 
As in the Register kept by the licensed vendor 
under Rule 68 of the Rules under the Opium 
Act, the latest entry regarding the accused 
was one referring to a purchase by bim of 3 
tolzs on the 12th May, it was inferred from 
the lapse of time that the opium found in 
his possession on the 18th could not be part 
of that which he bought on the 12th, aod he 
was, therefore, prosecuted for its illegal pos- 
session. 

Before the Magistrate the accused admit- 
ted that the opium was found in his possession, 
that he bought it at the Henzada Opium 
Shop, and that his daily consumption of opium 
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was} to 11/16 tolas. The Magistrate held 
that, as at this rate of consumption, accused 
could not have had so much of the opiam 
purchased on the 12th left on the 18th as 
was then found iu his possession, the opium 
found on him could not have been that which 
he so purchased, and he, therefore, convicted 
him. 

The District Magistrate has referred the 
case with a recommendation that the convic- 
tion beset aside onthe ground that the pro- 
secution failed to prove that the opium was 
not bought from a licensed vendor, 

The learned Assistant Government Ad- 
vocate has argued in support of the convic- 
tion that the Magistrate was justified in draw- 
ing the presumption which he did, and that 
under section l0 of the Opium Act the onus 
lay upon the accused to account satisfactorily 
for the opium found in his possession and 
that he has failed to do so. 

Reference has been made to the case of 
King-Emperor v. Paw Yau (1), in which a 
conviction basedon somewhat similar facts 
was set aside, and it has been argued that 
that ruling is incorrect. The facts there 
were somewhat different from those of the 
present case. 

A non-Burman who had purchased 3 tolas 
of opium on 4th June was found in posses- 
sion of the full quantity on 9th June, and he 
explained that in the interval he had borrow- 
ed opium from his friends for use, and had 
saved his own. “The Magistrate, however, 
presumed that he must have consumed $ tole 
a day and convicted him of illegal posses- 
sion of theopium found on him. On refer- 
ence to this Courtit was held that the proved 
facts did not justify the inference drawn 
from them. h 

Tn the present instance the accused admits 
that his usual consumption is + tola or over a 
day, and therefore, the inference against him 
is, in that respect, stronger than if was in 
the former case. j 

On the nther hand there is no strict proof 
that he did not purchase, or could not have 
purchased any opium from the Henzada shop 
after the 12th May. 

Te was stated that that was the date of the 
last entry of his name in the register, but 
the register does not appear to have been 
produced in Court, nor was it shown that 
secondary evidence of its contents was 


(1) 4 L. B. R. 314; 9 Cr, L J. 16. 
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admissible. Accused was never asked on 
what date he purchased the opium found on 
him, nor was he asked to explain what 
opium, if any, he had been consuming since 
that date. 

Until the date of his last purchase was 
proved or admitted, he could not properly be 
asked what his usual daily consumption was, 
as there was nothing appearing in the evidence 
on the point. 

But even assuming that he last purchased 
opium from the shop on 12th May, and that 
his usual daily consumption is } tola or over, 
l do not consider the Magistrate was justified 
in drawing the presumption which he did, 
without giving the accused an opportunity 
for farther explanation. Several possible 
explanations may be conceived. He may 
have abstained wholly or practically from 
opium since 12th May. It is no doubt 
unlikely that a regular consumer, with a 
large quantity in his possession, should do so ; 
but that abstention isnot physically impossi- 
ble is proved by the fact that opium is 
withheld from consumers who are sentenced 
to imprisonment. He may have had some 
already in his possession when he purchased 
on 12th or since then his friends may have 
given or sold him some. Under such circum- 
stances he may have committed some offence, 
but neither its time, place nor nature can be 
defined; nor is the opium produced with 
respect to which any such offence may have 
been committed, so that no presumption under 
section 10 can be drawn regarding ib. 

What he was tried for was the illegal 
possession of theopium found on him on 18th 
May. He accounted for that by saying he 
had purchased it from a licensed vendor : this 
fact was accepted by the prosecution, but 
they alleged that the date of his purchase 
was such that this explanation was not 
satisfactory. It lay upon them to prove 
that date, and only then, upon accused 
failing to satisfactorily account for the large 
quantity of opium still in his possession on 
the date of his arrest, could any presumption 
be drawn against him under section 10 of the 
Opium Act. 

T would set aside the conviction and 
sentence and acquit Pa and direct that the 
fine be refunded to him, 

Fox, C, J.—I concur. 

Conviction set aside, 
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(s. c. 3 Bur. L. T. 83.) 

LOWER BURMA CIIEF COURT. 
Seconp Civin APPEAL No. 38 or 1909. 
August 16, 1909. 

Present:—Mr. Justice Lowis. 
MAUNG LU GYI—P tatstirg—AppEtLayt 
versus 
MAUNG NYUN BU AND ANGTHER—- 
DEFENDANTS—RESPONDENTS. 

Eweeution—Civil Procedure Code (det XIV of 1882), 
s. 263—Occu pation by judgment-deblor after execution— 
Fresh cause of action. 

A defendant, who remains in actual occupation not- 
withstanding execution, must be regarded as a tres- 
passer who commits a fresh act of dispossession and 
thus gives a frosh cause of action. 

Hassan Raja Chanday v. Kailas Chandra Singh, 8 
CO. W. N. 49, followed. 

Appeal against the decree of the District 
Court of Henzada, dated the 28th November 
1908, passed in Civil Appeal No. £3 of 1908, 
reversing the decree of the Township Court. 
of Henzada, and dismissing the plaintiff's 
(appellant’s) suit filed in Civil Suit No. 659 
of 1907, 

Mr. Chart, for the Appellant. 

Mr. S. C. Dutta, for the Respondents. 

Judgment.—In 1902 appellant sued 
respondent for possession of some land and 
got a decree, which he proceeded io execute 
in 1903. . Both respondent and his wife were 
on the spot notified by the bailiff of the Court 
that they must turn out of the land. They, 
or one of them, promised to vacate but they 
did not do so and have not yet done so, 
Nothing happened further till 1906, when 
respondent initiated fresh execution proceed- 
ings. The Township Court (that of Henzada) 
held that the fresh application for execution 
was time-barred under article 169 of the 
second Schedule of the old Limitation Act 
and dismissed it. On appeal the District 
Judge of Henzada pointed out that by virtue 
of section 230 of the old Civil Procedure 
Code the application was not time-barred but 
dismissed the appeal and confirmed the 
Township Court’s order on the ground that 
the decree had been executed in 1903 and 
could not be executed again. A suit was 
then brought for ejectment and for recovery 
of mesne profits. Issues were framed in the 
Township Court whether the suit was 
res judicata and whether it was bad for 
misjoinder of causes of action. The Township 
Coart held that it was res judicata and left 
the misjoinder issue in consequence undecided. 
The Township Court’s decision was upheld 


INDIAN CASES. 


493 


on appeal by the District Court, which held 
that the suit was not only ves judicata but 
also bad for misjoinder. The District Court's 
order in appeal was dated the 12th September 
1907. Ix 1908 there was an application for 
review to the District Court and on the 
30th March of that year, the District Court, 
having come to the conclusion that, after all, 
the suit was neither res judicata nor bad for 
misjoinder, remanded the case to the Township 
Court with a view to deciding the questions 
(a) whether symbolical possession had been 
given in 1903 and (b) whether appellant 
was entitled to damages. The Township 
Court found on both issues in appellant's 
favour (that is to say, it found that appellant 
had been given symbolical possession in 1903 
and that he was entitled to damages) and 
gave him a decree. There was an appeal 
from this to the District Court, which found 
that under section 263 of the Code of Civil 
Procedure there was no such thing as 
symbolical possession, that no symbolical 
possession had, in fact, been giveu to appel- 
lant and that the case was res judicata. Ib 
is against this decision that appellant has now 
come up to this Court. 
7 The first question that has to be asked is 
what is symbolical possession.” I have been 
referred to various rulings that have more or 
less a bearing on the facts in issue. In all of 
them there are references to a possession that 
is short of and in essence different from actual 
possession. In some of the rulings it is 
alluded to as “symbolical,” in some as 
“formal” possession, I take it that there is 
no real difference between the two. Assuming 
that this is so, I cannot find myself in 
agreement with the District Judge in think- 
ing that there can be no such thing as 
“formal,” as opposed to “actual,” possession 
under section 263 of the old Code of Civil 
Procedure. The decree, the execution of 
which in 1903 has been held to have beon 
operated as a bar to subsequent proceedings, 
purported to have been executed under 
section 263. The bailiff went to the land 
and read out the order of attachment first to 
respondent’s wife and then to respondent 
himself and explained to them that they 
would have to turn out. If respondent's wife 
had refused to vacate the property, the bailiff 
would presumably have taken action in 
accordance with the closing words of section 
263 and would have 1emoyed her, There 
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was no refusal, however, on the woman's 
part. She said she would quit.. Respondent 
himself made no such promise apparently. 
What he said does not appear, but he seems 
to have raised no active objection. The 
bailiff reports that he actually ejected xe- 
spondent, but it seems clear that this eject- 
ment has nothing more than’ an insistance 
on the fact that respondent would have to 
turn out. Itis clear that this did not give 
appellant actual possession of the land, but, 
the terms of the law having been complied 
with, it seems certain that at any rate 
“formal” possession of the land was given. 
Assuming that formal possession of the land 
was really given, how do matters stand as 
regards res judicata? It is urged that re- 
spondent’s refusal to carry out their promise 
to quit or to acquiesce in their formal eject- 
ment, as the case may be, gave a fresh 
cause of action and that the principle of 
res judicata does not apply. Several author- 
ities have been quoted in support of this 
contention, the most apposite of which is that 
of Hassan Raja Chanday v. Kailas Ohandra 
Singh (1), where it is held that a defendant 
“who remains in actual occupation notwith- 
standing execution must be regarded asa 
trespasser who commits a fresh act of 
dispossession and thus gives a fresh cause of 
action.” J think it can be said that there 
was full execution in this case, even though 
the possession given was formal and not 
actual, and the principle enunciated above 
must be held applicable to the present case. 

I must, therefore, hold that the suit is not 
barred by res judicata. .The judgment and 
decree of the lower appellate Court ave set 
aside and those of the Court of first instance 
restored. Appellant will get his costs in all 
Courts. 


Appeal allowed. 
(1) SC. W. N. 49. 


(s. c. (1910) 1 U. B. R. 10.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. ; 
Seconp OIvIL APPEAL No, 248 or 1908. 
August 13, 1909. 
Present: —Mr. McColl, J.-C. 


NGA TUN BAW AND aNnorHER—APPELLANTS 


versus 
MI KYE AND ANOTHER— RESPONDENTS. 
Mortgage—Redemption suit —Valuation—Jurisdiction 
—Subject-matter of suit, 
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Ix a suit for redemption the subject-matter of the 
suit is the property which the plaintiff seeks to rc- 
cover. Therefore, the value of the suit is the markct- 
value of the land at the time the suit is filed. 


Mr. Tha Gywe, for the Appellants. 

Mr. C. G. 8. Pillay, for the Respondents. 

Judgment.—tThe respondents sued 
the appellants for redemption of certain 
land for Rs. 339-8-10 in the Township Court. 
The appellants contended that as the value 
of the land was between Rs. 1,000 and 
Rs. 1,500, the Township Court had no 
jurisdiction. They also contended that the 
amount due on the mortgage was over 
Rs. 1,200. 

The Township Court gave respondents . 
a decree enabling them to redeem for 


_ Rs. 404-2-0. On appeal the District Judge 


increased the amount to Rs. 47-4-2-0. Both 
Courts appear io have confounded the value 
ofa suit for purposes of jurisdiction with 
that put upon it for fiscal purposes. Atany ` 
rate, neither Court quoted any authority for 
holding these values to bo the same, though 
as a matter of fact as regards redemption 
suits there is such authority. 

In this appeal the question of jurisdic- 
tion has been raised again, and it is contend- 
ed that the value of the suit for the purpose 
of jurisdiction is the value of the land sought 
to be redeemed, calculated according to 
section 7(V), Court Bees Act. On the other 
hand, for the respondents it is contended 
that the value for the purposes of jurisdic. 
tion is the amount for which redemption is 
sought. In support of this contention Mr.- 
Pillay had quoted several rulings, and he 
says that the practice in Upper Burma has 
for the last 20 years been as stated. 

After examining various decisions of the 
High Courts, I am of opinion that neither 
contention is correct, and that the decision of 
the Chief Court of Lower Burma in Maung 
Kyaw Dun v. Maung Kyaw and U Myat San 
(1), namely, that the value of the suit is the 
market value of the land at the time the suit 
is filed, is correct. 

The question depends upon the meaning 
of the phrase “ subject-matter of the suit” 
used in section 3, Upper Burma Civil Courts 
Regulation, 

The Suits Valuation Act gives a little 
assistance. A redemption suit, when the 
land is in the possession of the mortgagee, 


as in this‘ case, falls under section 7 (1 
(1) 1 L. B. R. 96, WAN; 


- 
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Court Fees Act. Such a suit is not referred 
to in section3 of the Suits Valuation Act 
which gives the Local Government power 
to make rules for determining the value of 
land for purposes of jurisdiction in certain 
suits, nor is it referred to in section 4. Sec- 
tion 8 runs:— 

- “Where in snits other than those referred to 
in the Court Fees Act, 1870, section 7, pari- 
graphs V, VI and IN and paragraph X, clause 
(d), Court-fees are payable ad valorem under 
the Court Fees Act, 1870, the value as de- 
terminable for the computation of Court-fees 
and the value for purposes of jurisdiction shall 
be the same.” Redemption suits are thus 
expressly excluded. Consequently the ruling 
of the Full Bench of the Madras High 
Court (dissented from by two of the Judges) 
in Mana Vikrama, Zamorin Maharaja Bahadur 
of Calicut v. Surya Narayana Bhatta (2) 
that in redemption suits the subject-matter 
of the suit is the amount expressed to be 
secured by the instrument of mortgage has 
been overriden by the legislature. 


In Kubair Singh v. Atma Ram (3), it was 
held that in a redemption suit the subject- 
matter of the suit was not the market-value 
of the land but the amount for which redemp- 
tion was sought. This ruling does not 
conflict with section 8, Suits Valuation 
Act. The matter, however, was not discuss- 
ed and no reasons were given for the ruling. 

This ruling was followed in Amanat Begam 
v. Bhajan Tal (4), but again no reasons 
were given beyond the fact that there was 
a long current of rulings in favour of that 
interpretation of the phrase “ subject-matter 
of the suit.” 


The case was heard by five Judges, and 
one of them, Mr. Justice Mahmocd, dissent- 
ed and gave what, in my opinion, were very 
powerful arguments for holding against 
the view taken. [shall quote some of his 
remarks later, 


In Rupehand Khemchand v. Balvant 
Narayan (5), it was held that the subject- 
matter was the amount due on the mortgage 
or the amount claimed on it by the mortgagee. 
This was the view taken by the two Judges 
who dissented from the Madras Full Bench 


(2) 5 M. 284, 
(3) 5 A. 332. 
(4) SA. 438. 

(5) 11 B, 591. 
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ruling. Ifthis view be correct, it follows 
that the mortgagee would have the absolute 
right to determine in what Court the suit 
should be brought, and could thus harass 
the mortgagor with impunity, as stamp fees 
would still be calenlated according to the 
amount secured and not aceording to the 
amount claimed. 

The most weighty objection to the pro- 
position that the valuation should be calenlat- 
ed according to the amount for which redemp- 
tion’ is sought and not according to the 
market-value of the property is, in my 
Opinion, that the title to a valuable property 
mortgaged for a petty amount might then 
be decided in a Court of low jurisdiction. 
This objection is of the greatest weight in 
Upper Burma, where land has enormonsly 
increased in value, and where suit for the 
redemption of ancient mortgages which 
secured petty sams, in which an absolute 
title to the land is set up by the alleged 
mortgagee, are very common. 

This objection was referred toin Rupchand 
Khemchand v. Balvant Narayan (5), but it 
was stated that though thetitle to valuable 
property might be in issue in a suit before 
a Court of low jurisdiction, the Court that 
heard the appeal would be determined by 
the value of the property. This, however, 
would not be the case in Upper Burma, 
Under section 12 (3), Upper Burma Civil 
Courts Regulation, an appeal from a decree 
of a Township Court lies to the District 
Court, and consequently if a person sued 
for redemption of property worth a lakh of 
rupees alleging a mortgage for, say, Rs. 400, 
the defendant denying the mortgage in toto 
and setting np an absolnte title, and the suit 
were cognizable by a Township Court, the 
appeal would lie to the District Court, and 
if the District Court agreed with the Town- 
ship Court onthe facts and there were no 
point of law involved, there would be no 
further appeal. It is obvious that sucha 
state of things would be utterly contrary to 
the spirit of the Upper Burma Civil Courts 
Regulation. 

In Ramchandra Baba Sathe v. Janardan 
Apaji (6), the High Court of Bombay whilst 
professing to follow the above-mentioned 
decision, apparently dissented from the view 
that the criterion wasthe amount remaining 
due on the mortgage, and keld that it 


(6) 14 B. 19, 
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was “the amount of the mortgage the rights 
connected wich which are the subject of con- 
tention in the mortgage suit.” If hy this is 
meant the amount originally secured by the 
mortgage, it seems to me that the decision, 
which was given after the Suits Valuation 
Act came into force, conflicts with that Act, 
because, ifit was intended that in redemp- 
tion suits the value should be calculated for 
purposes of jurisdiction in the same way as 
for fiscal purposes, paragraph IX of section 
7 of the Court Fees Act would have been 
omitted from section & of the former Act. 
If it does not mean that, and does not mean 
the amount remaining due on the mortgage, 
but the total amount of the loans taken on 
the security of the property without allowing 
for payments made towards extinguishment 
of the mortgage, the decision does not follow 
previous rulings but lays down a different 
criterion to that arrived at in any other 
ruling. 

It seems to me that there is much force 
‘in the following observations made by Mr. 
Justice Mahmood i in Amanat Begam v. Bhajan 
Lal (4) already referred to: —‘‘Again, the 
allegation of the plaintiff as to the extent of the 
limitation upon his ownership, would seem 
to be equally inconclusive as to the pecuniary 
extent and value of the dispute, for, whilst, 
on the one hand, he may be met by the plea 
that the mortgage charge is far higher than 
that stated by him, on the other hand, I 
think that the learned Pandit for the re- 
spondents put the matter very forcibly, 
when he said that there may be cases in 
which the plaintiff offers to pay nothing at 
all, because the whole amount of the mort- 
gage money has been paid either from the 
usufruct or otherwise. I have called this 
last argameat forcible, bacause, ifthe extent 
of the money which the plaintiff mortgagor 
offers to pay is to regulate the value of the 
subject-matter in dispute, in the case con- 
templated there would be no standard for any 
caleulation of the value And, of 
course, apart from the question of the mort- 
gage money, a redemption suit may be met 
by the plea that either on account of fore- 
closure or prescription, the right of redemp- 
tion no longer exists, and it is obvious that in 
such a dispute the whole corpus of the pro- 
perty would be at stake whilst the question 
of jurisdiction lies at the threshold, and 
must be disposed of before the real 
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merits ofthe litigation arə entered upon 
; while in cases of texation 
ever ene is to receive a strict construction 
in favour of the subject, in questions of juris- 
diction the presumption is in favour of giving 
jurisdiction to the highest Court.” 

It seems to me that in a suit for redemp- 
tion the subject-matter of the suit is the pro- 
perty which the plaintiff seeks to recover. It 
obviously is so when the defendant denies 
the mortgage and setsup a title of his own and 
as the plaintiff cannot always anticipate 
what defence will be set up before he files his 
plaint, it seems to me that the subject-matter 
should be held to be the property in every 
case. I prefer to follow the decision in 
Maung Kyaw Dun v. Maung Kyaw (1) rather 
than the rulings of the Indian High Couris, 
and in doing so I adopt Mr. Justice 
Mahmood’s reasoning. 

The appellants alleged in their written 
statement that the land was worth between 
Rs. 1,000 and 1,500. The only evidence 
as to the value of the land is that of the 
witness, Maung Pyu, who states that it is 
worth Rs. 600. It must be taken, therefore, 
that the land is worth more than Rs. 500, and 
that the Township Judge had not jurisdiction 
to try the suit. 

ž $ < s % * * 


(s. c. (1910) 1 U. B. R. 14.) 
UPPER BURMA JUDICIAL COMMIS- 

SIONER’S COURT. 

Civ Revision No. 132 or 1999. 

May 23, 1910. 
Present:—Mr. Shaw, J. O. 
NGA NYAN GYI—APPLICANT 
versus 


NGA KYAW NYA— RESPONDENT. 

Mortgage—Lease by mortgagee —Hiffect of redemption 
on such lease—Mortgagee's lessee obstructing mortgagor 
after redemption—Compensation—Civil Procedure Code 
(Act V of 1908), s.115—Court not considering duly 
the law or facts—Illegality or material trregularity— 
Revision. 

On the general principle that no one can transfer 
a larger estate than he himself has, a mortgagee cannot 
make a leaso which will bind the mortgagor on re- 
demption, that is,a lease by a usufructuary mort- 
gagee is determined by redemption, and the mortgagor 
can oust the mortgagee’ s lessee at any time of the. year 
without giving him any notice; and if the lessee 
obstructs the mortgagor and ‘does not give him 
immediate possession on redemption, the mortgagor 
is entitled to compensation or damages. 

There is illegality or material irregularity where a 
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Court does not duly consider and apply the right law 
or overlooks or fails to consider the facts. 

Mr. S. Murkerjee, for the Applicant. 

Mr. 0. G. 8. Pillay, for the Respondent. 

Judgment.—tLand called natyin be- 
longing to plaintifi-applicant was under mort- 
gage and sub-mortgage. The sub-mortgagee 
let to Tun Baw, who sub-let to defendant-re- 
spondent, Kyaw Nya. Kyaw Nya again sub-let 
to Nga Si. All the leases were for the one year 
1268 B.E., and were made in or about the 
month of Trazo of that year. In Tawthalin 
plaintiff applicant redeemed. The Jand was 
mayin which would be cropped in Tabodwe. 
The sub-mortgagee on-receipb of the mort- 
gage-money told the tenant and sub-tenants 
to give plaintiff-applicant possession. Plain- 
tiff-applicant put down a stock of paddy 
plants onthe land with a view to planting 


them, but defendant-respondent by his 

protests prevented him from using them. 
Plaintiff-applicant, therefore, sued for 

damages, which he estimated at Rs. 100 


being the entire value of a year’s outturn in 
paddy. 

Plaintiff-applicant first sued Nga Si un- 
successfully, and Nga Si, as he says, also sued 
plaintiit-applicant unsuccessfully for damages 
for the loss he sustained through plaintiff- 
applicant preventing him from cultivating the 
land. Owing to the dispute nobody cultivat- 
ed the land in the year in question. 

The sub-mortgagees, Tun Baw and Kyaw 
Nya, had all got their rent in advance and 
refused to give back any of it. 

These were the facts proved or admitted. 
Both the lower Courts decided against 
plaintiff-applicant. The lower appellate 
Court held that plaintiff-applicant redeemed 
too late in the year, that the lessee and sub- 
lessee were entitled to notice as pointed out 
in San Pyi v. Nga Tun (1), and that plaintiff- 
applicant in preparing to cultivate before he 
had ascertained whether the lessee and sub- 
lessee were willing to give up possession, did 
not act in a business-like manner, and was, 
therefore, entitled to no compensation. 

It may be noted that defendant-respondent 
merely denied having received intimation of 
the redemption. It is contended for plaintiff- 
applicant that the lower appellate Court 
was wrong, that the sub-mortgagee could 
not give a better title than he had himself 
that plaintiff-applicant was under no obliga- 


(1) U. B. R. (1897-1901), TI p. 414, 
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tion to wait till after the cultivating season, 
and that if the lessee was damnified his 
remedy was against his lessor. To bring 
the case within section 115, Civil Procedure 
Code, it is contended that the Additional 
Judge of the lower appellate Court did not 
apply his mind to the fact that plaintiff- 
applicant was not a party to the tenancies. 

The governing principles are those of equity, 
justice, and good conscience, but to assist in 
deciding on these principles the rules con- 
tained in the Transfer of Property Act as 
interpreted by decision of the High Courts, 
and works like thai of Dr. Ghosh on the 
Law of Mortgage, may be referred to. The 
learned Advocates have not cited any author- 
ities, and I have not been able to find in 
the books anything abont leases by usufruc- 
tuary mortgagees such as we have in Upper 
Burma. 

The general rule is that a lessor cannot 
transfer a larger estate than he has himself. 
Hence a life tenant cannot give a perpetual 
lease. 

Tf the lessor’s interest is terminable on his 
death, or is dependent upon any other con- 
tingency, the lessee’s interest cannot enure 
beyond that period. 

But though in such a case the lease is 
determined, the lessor is not thereby per- 
sonally exonerated from such liability as he 
may have incurred by virtue of his covenants. 
He may then be still liable to pay damages 
for breach of his covenant. (Gour’s Law 
of Transfer in British India, Volume 3, 
page 1226.) 

In other words, the lessee has to give up 
the property, and claim damages from the 
lessor. 

Ghosh says generally (without excepting 
any particular description of mortgage), “It 
should be noticed that a mortgagee in this 
country cannot alter the terms of a subsisting 
tenancy, or make any new lease which would 
be binding upon the mortgagor on redemp- 
tion.” (Ghosh’s Law of Mortgage, 3rd Judi- 
tion, page 374.) 

The argument put forward on behalf of 
the plaintiff-applicant assumes that these 
rules apply to a lease by a usufructuary 
mortgagee. 

The learned Additional Judge of the Dis- 
trict Court apparently assumed on the con- 
trary that the lease by the usufructuary 
mortgagee and the sub-leases in the present 
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case held good against the mortgagor on re- 
demption, unless notice was given, just as 
though they hal baen made by the owner. 
San Pyi’s case (1) had to do with a lease by 
the owner or his agent (if owner” is a term 
that can be used of an occupant of State 
land), and, therefore, properly speaking, it 
had no bearing on the present case. 

The Additional Judge gave no reason for 
applying that decision, and cited no other 
authority for his finding, 

The usufructuary mortgagee of Upper 
Burma, as we know, takes the profits towards 
interest, aud has no accounts to vender. The 
contract is that he “ restores the land on pay- 
ment of the (principal) mortgage-money.” 

A mortgage of this kind kept alive by 
further advances, often lasts much longer than 
60 years and the mortgaged property is 
handed down by inheritance in the family of 
the mortgagee. The mortgagee, therefore, 
enjoys all the advantages of an owner, 
except that he must allow redemption if the 
mortgagor pays the mortgage-money within 
limitation. While he has the land he deals 
with it in practically the same way as he 
would deal with land of his own, and he 
very frequently leases it to tenants. These 
circumstances seem to put the Upper Burma 
usufructuary mortgagee in an exceptionally 
favourable position. But I cannot find any 
authority for holding that he is able to make 
a lease which will bind the mortgagor ón 
redemption. In spite of the advantages 
enjoyed by the mortgagee, the mortgagor’s 
right to redeem remains unimpaired. I 
think it must, therefore, be held that a lease 
by a usufructuary mortgagee is determined 
by redemption. < 

The question then arises whether it is 
equitable that the mortgagor should be per- 
mitted to oust the lessee at any time of year 
without letting him get his crop and without 
having given notice. It may be that the 
lower appellate Court proceeded on this 
ground. Here the position occupied by the 
lessee must be taken to be no better and-no 
worse than that of the mortgagee. My ex- 
perience in this Court affords some indication 
of a custom—at least in parts—by which 
land is redeemed only at certain seasons of 
the year, so as not to deprive the mortgagee 
or his‘tenant of the crop. But as far as I 
know, there is no generally admitted custom 
of the kind, and there was no proof of such a 
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custom in the present case no such custom was 
even alleged. Apart from customit would seem 
that the mortgagee or his tenant has no 
just ground of complaint. The contingency 
of redemption is one that he must reckon 
with and may provide against. Here the 
crop was not yet planted at the date of re- 
demption; the time for planting had not 
yet come. Hence the lessee had nothing to 
lose by giving immediate possession: he 
could get a refund of his rent from the lessor. 
Ib is true the lessor would lose his rent, 
but then the mortgagor had redeemed, which 
was a perfectly good reason why the lessor 
should not get rent for the coming season. 
Therefore, nobody need really have heen-a 
penny the worse. ` 

But anyhow I think the plaintiff-appellant 
was entitled to immediate possession and, 
therefore, to compensation. 

Did tl:e lower appellate Court’s finding to 
the contrary involve any illegality or ma- 
terial irregularity? I think it must be held 
that the rules being what I have stated, 
aud there being no anthority for the view 
taken by the Additional Judge, the lower 
appellate Court did not duly consider the 
law, or else that as the learned Advocate bas 
contended, the lower appellate Court in 
overlooking the fact that the plaintiff- 
applicant was not a party to the tenancies 
did not duly consider the facts. This being 
so there can be no doubt that thera was 
illegality or material irregularity—see Shive 
Thin v. Nga Nyun (2). 

It remains to decide what compensation 

plaintiff-applicant is entitled to. 
KANO doubt, as the Additional Judge of the 
District Court said, plaintiff-applicant was” 
in great measure to blame for the loss of 
his plants. But if he had not put any 
plants on the land he would still have been 
entitled to compensation for being prevented 
from cultivating the land. 

To give him the value of a full crop, 
however, would be going too far in any 
circumstances. The crop might have heen 
wholly or partly destroyed by drought or 
floods, before the time of harvest. Iset aside 
the decree of the lower appellate Court and 
grant plaintiff-applicant a decree for Rs. 30 
against defendant-respondent Kyaw Nya, 
Costs in proportion. 

; Decree set aside. 

(2) U. B. R. (1804-6) TI Civ. Pro. 26. 


ey: 


Vol. Vit) 


J. M. 


INDIAN 

v. EMPEROR. 

(gs. c. (1910) 1 U. B. R. 17.) 
UPPER BURMA JUDICIAL COMMIS- 

SIONER’S COURT. 

Criuinat Revistox No. 175 or 1910. 
April 6, 1910. 
Present:—Mr. Shaw, J. C. 








J. M. ACCUSED. 
versus 
EMPEROR 


Penal Code (Act XLV of 1860), ss. 85, 86 —Drunken- 
ness—Intention. 

Where an act done is nob an offence unless donc 
with a particular intention, it is permissible to con- 
sider voluntary drunkenness in determining whether 
the accused had that intention and in doing so regard 
must be had to the distinction between cases in 
which ‘intention is presumed in law aud those in 
which it is to be found as a fact and is not to be as- 
sumed. 


Judgment.—aApplicant, a -Hurasian 
aged 29, has been convicted in this case of 
three robberies committed on the same occa. 
sion on adjoining houses and sentenced to 
one month’s rigorous imprisonment and a 
fine of Rs. 20 or in default two weeks’ rigo- 
rous imprisonment for each offence. , 

In another case he has been convicted of 
two other similar robberies committed on two 
other adjoining houses on the same occasion 
and he has been sentenced to similar punish- 
ment for them, making the total imprison- 
ment five months and the total fine Rs. 100 
or in default ten weeks’ further rigorous im- 
prisonment, 


* 


The circumstances were of an exceptional’ 
character. It was New Years live, and 
applicant was one of a party of merry- 
makers. at the Railway institute at Kanbalu. 
Applicant’s gun was used to fire salutes in 
honour of the New Year. 

At 2 a.M, when the last of the company 
dispersed, applicant was very drunk, and the 
pilliard-marker, Abbas, was sent with him 
to see him safely home. ~ 

Applicant, however, on the way broke into 
the houses of five shop-keepers in succession 
and demanded money (Rs. 5) with threats. 
He had his gun in his hand and he enforced 
his demands by exhibiting it. In each case 
he got a small sum of money (Rs. 2) and in 
one some cigarettes in addition, and having 
got these things he made his way home. 

Abbas accompanied and assisted him all 
through. There was no evidence that he 
was drunk. I agree with the Committing 
Magistrate that it was very improbable 
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he would have been drinking with his master. 
It is unnecessary to interfere with the sen- 
tences passed on him. 

The shop-keepers went promptly to the 
police station and laid information, aud the 
accused were arrested on the afternoon fol- 
lowing. 

Applicaut denies all knowledge of the rob- 
beries, his defence drunkenness merely. He 


- denies having received the money, ete., ex- 


torted from the shop-keepers. 

Abbas admittedly received the loot in the 
first instance. He says that he gave it to 
applicant when they got to the latter’s house, 
and the Sessions Judge has accapted this 
statement as a fact. There is no admissible 
evideuce to support it. The statement of the 
Police Officer as to an admission made to him 
by applicant was, of course, directly in con- 
travention of section 25, Evidence Act, and 
cannot be regarded. 

“There is no prima facie reason why Abbas’s 
statement about the money should be credit- 
ed rather than applicant’s. On the contrary 
the probability is in favour of applicant. 

The learned Sessions Judge recognized that 
the robberies were not crimes of the ordinary 
kind, which was certainly right. He over- 
looked, however, the provisions of section 
397, Indian Penal Code. If the offence was 
robbery, section 397, undoubtedly, applied, 
and in that case the sentences passed were 
illegal. 

Applicant has accordingly been called upon 
to show cause why the sentences should not 
be enhanced. The first point for determina- 
tion is whether the offence amounted to rob- 
bery. Unfortunately I have not had the 
assistance of legal argument, and the question 
is one of considerable difficulty. 

The Committing Magistrate and the Ses 
sions Judge alike assumed that applicant's 
drunkenness did not affect the question of 
his guilt. The law is contained in sections 
85 and 86, Indian Penal Code. The Rul- 
ings on the point are extraordinarily few. In 
Queen-Empress v. Dasser Bhooyan (1), it was 
assumed that knowledge and intention stood 
on the same footing, and it wos held that 
the fact of drunkenness should be eliminated 
so far as knowledge or intention was concern- 
ed. 

The same assumption was made in Ngu 


(1) 8 W. R. Cr. R. T1. 
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San v. King-Emperor (2). The late Chief 
Judge of the Chief Court there said: “In- 
toxication does not affect the presumption 
as to intention or relieve him of res- 
ponsibility” and “although intoxication can- 
not be considered as affecting the intention 
of the accused (section 86, Indian “Penal 
Code).” ° 

Neither of these decisions, however, quotes 
the language of section 86 or explains why it 
is to be taken as treating intention and know- 
ledge in the same way. 

That section runs as follows: — “When an 
act done is not an offence unless doze 
with a particular knowledge or intent, a 
person who does the act ih a state of intoxica- 
tion shall be liable to be dealt with as if 
he had the same knowledge as he would have 
had if he had not been intoxicated, unless the 
thing which intoxicated him was administer- 
ed to him without his knowledge or against 
his will.” i 

The remrkable fact about itis that it 
does not say that the accused shall be 
liable to be dealt with as if he had the same 
intention as he would have had if he had 
not been intoxicated. 

It appears to me that this omission can- 
not be assumed to be accidental. Several 
reasons might be given for this opinion. 
One is that according to English law the 
fact of intoxication, where the inteution of 
the person committing the crime is an element 
of the crime itself, may be taken into cou- 
sideration in determining whether he formed 
the intention necessary to constitute the 
crime. This is said to have been laid down 
iu a series of decisions beginning with Reg. 
v. Doherty (8)—[See notes to section 36, 
Indian Penal (ode, in Kinealy’s Indian 
Penal Code(4th Edition, 1903), and Ratanlal’s 
Law of Crimes (5th Edition, 1909) ]. 

Mayne says: “There seems no reason to 
suppose that the framers of the Code pro- 
posed to introduce a different rule frum that 
of the English law” — (Criminal Law of India, 
3rd Edition, paragraph 201). 

Kinealy says: “The same rule” (as the 
Rule of English law) “prevails in India 
where it has been laid down that intoxica- 
tion is a material element in determining the 
intention, but that to plead it successfully as 
a bar to punishment it must be of such a 

(2) 2 L. B. R. 204; 1 Cr. L. J. 473, 

(3) 16 Cox. U. U. 306. 
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nature as to exclude the idea of deliberation 
or design.” Unfortunately the four cases 
which he cites as authority for this proposi- 
tion are not published in any volumes of Re- 
ports available to me. 

In Ram Sahoy Bhur (4), Mr. Justice 
Glover said: ‘Voluntary drunkenness does 
not palliate any offence, but it is generally 
taken into account as throwing light 
on the question of intention.’ That was 
a case of a ‘drunken quarrel where the 
accused hit the deceased with lathis and so 
ruptured his spleen. It was held that 
there was no intention to kill. Presumably 
what was meant by this was that there 
was no intention to cause death or injury 
sufficient in the ordinary course of nature to 
cause death. The accused were found guilty 
of culpable homicide not amounting to 
murder. Apparently they were presumed 
under section 86 to have known that they 
were likely to cause death. 

The only other case I have been able 
to find is also the only Burma case besides 
Nga San v. King-Emperor (2) above referred 
to, where the question under consideration 
is dealt with. This is Abdul Karim v. Queen- 
Empress (5). The Judicial Commissioner 
of Lower Burma, Mr. Hosking, there 
said: “The Legislature appears to have in- 
tended to make a distinction between the pre- 
sumption as to knowledge and the presumption 
as to intention, and though ordinarily inten- 
tion is to be inferred from knowledge, I do 
not- think it is to be inferred where the know- 
ledge is merely a legal fiction,” that is, as I 
understand, where by reason of intoxication 
the accused actually does not know but under 
section 86 is presumed to know. The distinc- 
tion here drawn between knowledge and 
intention is in accordance with the view 
I have expressed above. The limitation on 
inference is not to be found elsewhere. 

Mayne’s remarks on intention are in point 
here. He says: “Intention is sometimes a 
presumption of law” (as where the accused’ 
kills aman by striking him on the head 
with aloaded club and heis presumed to 
have intended to cause death as he is 
presumed to have intended the natural or 
necessary consequence of his act even if he 
is drunk), “sometimes it is a mere fact to be 
proved like any other fact (e.g., where, iy 

(4) W. R. Jan.-July (1864) Cr. R, 24, 

(6) (1872) 5. J. L. B. 050. 
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determining the quality of an Offence eri- 
dence is necessary of a specific existing state 
of mind which must be found as a fact and 
cannot be assumed, as whengrave aud sudden 
provocation has been received but the ac- 
cused is shown to have acted from a pre- 
conceived malicious resolve to kill, or under 
the axcitement of drunken passiou rather 
than under fixed and settled malice: or where a 
man is found in the house of another at night 
and it is shown “that he was drunk and, there- 
fore, did not enter with the intention of com- 
mitting robbery)”—see Mayne’s Criminal 
Law, 3rd Edition, paragraph 201, 

On considerationof the foregoing authorities 
1 am of opinion that where an act done is 
not an offence unless done with a particular 
intention, it is permissible to consider 
voluntary drunkenness in determining whether 
the accused had that intention. In doing 
this I think that regard must be paid to the 
distinguishing circumstances illustrated by 
Mayne. 

These points are of vital importance in the 
present case. Here isa mau who according 
to the evidence is of good character and is 
not even in the habit of getting drunk. On 
afestive occasion he gets very drunk and 
then on his way home breaks into five petty 
shops in succession, and demands small sums 
of money with threats enforced by the ex- 
hibition of a gun which he happens to have 
with him. On the face of it his offence was 
robbery of the kind in which extortion is 
involved (section 390, Indian Penal Code). 
Now a manis said to commit extortion who 
“intentionally puts any parson in fear of any 
injury and thereby dishonestly 
induces him to deliver . . . . . any 
property” (section 383). 

And a man does a thing “dishonestly” 
when he does it “ with the intention of causing 
wrongful gain and wrongful loss” (section 
. 24)—wrongful gain being “gain by unlawful 
means of property to which the person gain- 
ing it is not legally entitled,’ and wrongful 
loss “loss by unlawful means of property to 
which the person losing it is legally entitled” 
(section 23). 


Must we or can we hold on the evidence 
that applicant acted “‘dishonestly,” within 
this definition? 


As we have seen, there was no admissible 
evidence bo show Lhab applicant over got the 
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money. He denied all knowledge of what 
became of ib, 

In my opinion applicant must be taken to 
have acted under the unretlecting influence 
of intoxication, and not with the intention of 
causing wrongful gain or wrongful loss. 

As regards the element “ dishonestly,” the 
case appears to be one where the particular 
intention must be proved and cannot ba 
Presumed. 

_ I hold, therefore, that the necessary inten- 
tion was wanting and that applicant did 
not commit robbery. 

"But he did commit house-breaking by night 
with intent to commit criminal intimidation, 
and with criminal intimidation sections 457, 
clause 1, and 506, Indian Penal Code. 

Here the intention was, I think, clearly of 
the other kind and must be presumed, 

I alter the three convictions here in ques- 
tion to convictions under section 457, 
clause 1, Indian Penal Code, and I redace 
the three sentences to one month's rigorons 
imprisonment for each offence, the sentences 
to run concurrently, 


Sentence reduce L. 


© (s.c. (1910) 1U. B. R. 22.) 
UPPER BURMA JUDICIAL COMMIS. 
SIONER'S COURT. 
First Civic Arrei No. 305 or 1909, 
May 11, 1910, 
Present: —Mr. Shaw, J. C. 
MI ME—APPELLANT 
versus 
NGA ON GAING AND ayoraern— 
RESPONDENTS 

Contract Act (IX of 1872), s. 56—Impossibility — 
Landlord and tenant—Failure of crops owing to failure 
of rain—Rent, liability of tenant Jor—Transfer of Pro. 

perty Act (IV of 1882), s. 10S (e). 

The gensral rule laid down in the second paragraph 
of section 56 of the Contract Ack is not intonded to 
do away with the distiactiou observed in the English 
Law between the subjective and objective Ini possi- 
bility. 

The corenant in a lease was that the tonant vould 
pay vent whether he got a crop or not: 

Heid, that, apart from the said covenant, the con- 
tract to pay reni did not become void if owing Lo wv 
failure of rain the tenant did not got any crop. 

Mr. J. C. Chatterjee, for the Appellant. 

Mr. 0. G. 8. Pillay, for the 1st Respondent. 

Judgment.—I see no reason to doubt 
the correctness of the order setting aside the 
abatement, I therefore coufirm it, 
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Plaintiff-appallant suel to resoyver 425 
baskets of paddy or the value Rs. 349 as 
reut of her land for the year 1270 B.E. 

The first paragraph of the plaint alleged 
that the land was leased by “the attached 
document.” This was the lease, Exhibit .., 

The defendants-respondents in their writ- 
ten statement admitted having worked plain- 
tiff-appellant’s land for arent of £25 baskets 
of paddy “as allezed‘in paragraph 1 of the 
Plant agi whoa ARA gg ma a AN 

Their defenc2 was that as the early rain 
failed they “returned” (i.e, asked plaintiff- 
appellant to iake back) the land—this in 
Wagaung— when plaintiff-appellant made a 
further or supplementary agreement ......... 
ENEE Ae that they were not to pay rent if 
owing to failure of rain they got no crop and 
would have to bay paddy to pay the rent. 

The pleadings do not show that plaintif- 
appellant disputed the failure of rain and 
defendants-respondents’ failure to get a crop, 
but the Township Court pnt this in issue. 

Although the Township Court did not 
consider it necessary to come to a finding on 
the point, Í think the evidence showed clear- 
ly enough, as the lower appellate Court said, 
that there wasa general failure of rain at the 
right time, and that defendants-respondents 
were unable to work the land or get a crop 
accordingly. It was not the plaintiff-appel- 
lant’s case that the defendants-respondents 
got or might have gota crop. I do not think 
it is opeu to her to say so now. What she 
alleged was that defendants-respondents 
were liable for the rent whether they got a 
crop or not. The lease expressly provided 
that rent should be payable whether defen- 
dants-respondents got a crop or not. This 
stipulation appears as an interpolation, and it 
is contended now on defendants-respondents’ 
behalf that the defendants-respondents never 
expressly admitted the correctness of the doeu- 
ment, and that on the face of it, it disclosed a 
material alteration and as such was invalid. 
But I am of opinion that these objections cau- 
not be entertained at this stage, in face of the 
admission above mentioned in the written 
statement (see O. VILL, r.5) and the nature 
of the defence set up. Paintiff-appellant ad- 
mitted that defendants-respondents wished to 
give up the land in Tawthalin or Thadingyut, 
but she said that she refused to take it back, 
aud called two witnesses to prove this. Ag 
the Township Court obesrved, there was no 
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apparent contradiction on this point, as de- 
fendants-respondents admitted that when 
they returned the land in Thadingyut plain- 
tiff-appellant refused to take it back. 

Nefendants-respondents called bwo witb- 
nesses to prove that they first offered to return 
the land in Wagaung, and that plaintiff- 
appellant then told them to keep it, and 
made a (supplementary) promise that they 
need not pay rent if they got no crop and, 
would have to buy paddy to pay it. The 
plaintiff-appellant denied all this, ` 

There can be no doubt thatthe Township 
Court was right in finding that defendants- 
respondents failed to prove this supple- 
mentary agreement of IWVYagaung which they 
alleged. The only witnesses they had to it 
were defendant-respondent, Po Tin, and his 
brother-iu-law, Po Naing, whose statements 
are not convincing, and without corroboration 
cannot be held sufficient. The Additional 
Judge of the District Court appirently cwm- 
curred with the Township Court on this 
point, though his remarks are nob very 
precise, and hardly indicate as correct an 
appreciation of the evidence as the Township 
Court had. ; 

The Township Court in this state of facts 
found for the plaintiff-appellant. But the 
lower appellate Court upset that decision in 
& very summary manner, The learned 
Additional Judge assumed that section 56, 
Contract Act, stood in the plaintiff-appel- 
lant’s way. He said,—“The contract to work 
the land and pay rent was coutingeut on the 
rainfall baing favourable. It was not, and, 
therefore, it became impossible to work the 
land. The contract is void”, 

The Additional Judge in these remarks 
gave no heed to the express stipulation inter- 
polated in the lease as already mentioned; he 
also assumed that the rent was to be paid out 
of the produce of the land, and that it became 
impossible for defendants-respondents to pay 
if they didnot get acrop: which was a very 
large assumption to make even if there had 
been no stipulation for the payment of rent 
whether defendants-respondents got a crop 
or not. 

Having regard to the language of the lenga 
I am of opinion that all that it stipulated for 
was the delivery of somuch paddy as rent. 

Section 55 of the Contract Act is not free 
from difficulty asthe commentaries sufficiently 
show. It is supposed to have been intended 
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for a broad simplification of the Inglish law 
on the subject (see Pollock’s Todian Contract 


Act, 2nd E lition, notes to seshion 33). Bab 
itis admitted to have introduced a very 
important variation (Pollock <¢béd, also 


Cunningham and Shepherd’s Contract Act, 
10th Mdition, notes to section 53). According 
to English law, a contract to do.an act which 
becomes impossible ¿n law after the contract 
is made, becomes void when the act becomes 
impossible, but a contract to doanact which 
becomes impossible za fuct does not become 
void unless, according to the true intention of 
the parties, the agreement was conditional on 
its performance being or continuing possible 
in fact (Pollock’s Principles of Contract. 7th 
Edition, pages 3$8—437). The Contract 
Act makes no distinction of this kind. In 
the second paragraph of section 56, so far as 
contracts to do an act which becomes impos- 
sible in fact are concerned’ it lays down as a 
general rule what was the Hnglishlaw oniy 
in certain exceptional cases (see Pollock's 
Contract Act, in loc cit. Also his Principles 
already cited, page £37). 

Cunningham and Shepherd say of the 
second paragraph, “further it is to be observed 
that the term used is no longer ‘impossible 
in itself’ but ‘simply impossible,’ and hence 
ib may be inferred that “the contract becomes 
void when the act stipulated for becomes 
impracticable in the ordinary sense of the 
word, provided that the inability isnot due to 
the promisor’s actor default”. . But they 
go on to add, “It cannot, however, be intended 
that a contract should become void on the 
ground of impossibility merely because the 
promised act becomes more difliculc or burden- 
some than was expected, or because the con- 
sent of some third person on whom the per- 
formance of the act depends cannot be 
obtained”. And I think we must add, it can- 
not be intended that a contract to pay 
Rs. 10,000 by a parson who becomas a pauper 
should become void. If itbwere, every debtor 
unable to pay would be at liberty to avoid his 
contract under this section on the plea that 
it had become impossible to perform it. In 
fact the distinction observed in the English 
law between subjective and objective impos- 
sibility must be taken to subsist. Pollock 
explains it as follows in a quotation from 
Savigny (Obl, 1., 384). Pollock on Con- 
tracts, 7th Edition, page 403. i 

“Impossibility may consist either in the 
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nature of the action iu itself, or in the 
particular circumstances of the promisor, It 
is only the first or objective kind of im- 
possibility that is resognize2das sach by the 
law. The second or subjective kind ein! 
be relied on by the promisor for any purpose. 
and does not release him from the ordinary 
consesjuences of a wilful 1o0n-performance of 
his contract. On this last point the musi 
obvious example is that of the debtor wh) 
owesasum certain, but has neither money 
nor credit. There is plenty of money in the 
world, and it is a mutter wholly personal to 
the debtor if he canno’ get the money he has 
bound himself to pay”. 

My opinion, therefore, is that, apart from 
the interpolated stipulation before referred to 
the contract in question was not void wile: 
section 59, Contract Act. 

lt may be noted that in Muglish law, for 
the reason just explained, viz.. that the 
impossibility is personal and relative, a ten- 
ant is nob released from his obligation to 
pay rent by tho acvidental destruc ion of 
the premises demise]. By the Civil law, 
on the contrary, it is au incident of the 
contract to pay rent that it is suspended by 
inevitable accident destroying or making us- 
less the thing demised (Pollock's Principles. 
page £10), ard the Transfer of Property Act 
in section 108 (e) appears to have adopted 
the latter rule to a certain extent. It is 
there provided that “if by fire, tempest, flood 
or violence of an army, orofa mol or other 
irresistible force, any material part of the pru- 
perty be wholly destroyed or renderel sub- 
stantially and permanently unlit for the pur- 
poses for which it was let, the lewe shall at 


-the option of the lessee be void.” 


But it is to be observed thatneither the Civil 
law nor theTransfer of Property Act provides 


‘that the contract to pay rent is to be void if 


owing to a failure of rain the tanant does not 
get a crop. 

The failure of rain is, I think, a contin- 
gency which the parties could have foreseen 
and provided for by a special condition in the 
Contract; and one of the ordinary risks which 
they must be understood to have had before 
them and to have taken upon them in mak- 
ing such a contract, like contrary winds in 
a charter-party. It thus differs from what 
is called an “Act of God,” which Pollock 
defines as “an event which, as between the 
parties aud for the purposo of the matier 
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in hand, cannot be definitely foreseen or 
controlled.” (Pollock’s Principles, pages 
414-415.) 

As in the case of the demised premises 


being burnt by fire, the question is which, ' 


in the absence of a special agreement, is 
the better distribution of the hardship. It 
is hard fora tenant to pay rent for land 
ont of which he has failed to extract a crop. 
It is hard fora landlord to lose the rent of 
Jand which he has let (Pollock’s Principles, 
page 413). Ihave gone into these ques- 
tions because of the doubt thrown on the 
interpolated stipulation, and because of the 
contention put forward on defendants-re- 
spondents’ behalf that ib isinequitable to 
make defendants-respondents pay rent when 
they did not get a crop. 

In truth, itis no more inequitable that 
defendants-respondents should pay the rent, 
than that plaintiff-appellant should lose 
the rent, and as far as my study of the 
question enables me to say, the law would 
- have laid the loss upon the defendants- 
respondents in the circumstances of the 
present case—apart from their special 
covenant to pay whether they goat a crop 
or nat. 

But that covenant, forthe reasons before 2x- 
plained, must be taken to have formed part 
of the contract. 

It bas been suggested that such a 
covenant is unconscionable and should not be 
enforced. 

I have already said enough to show that, 
in my opinion, it is not unconscionable, 
- and I know of no provision of Jaw by which 
the Courts could refuse to enforce it. No 
question of undue influence arose here: the par- 
ties stood on equal terms when they entered 
into the contract. | 

The decree of the lower appellate Court is 
set aside and that of the Township Court is 


restored with all costs. | 
Appeal ailowed. 
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(s. c. (1910) 1 U. B. R. 26.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civi, Revision No. 128 or 1909. 
May 25, 1910. 
Present:—Mr. Shaw, J. C. 

MI HLA MIN—APrLICANT 
Versus 
MI KET, LEGAL REPRESENTATIVE or MI 
HMYIN DECEASED AND OTAEkS—- 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 151; O. 
KANIH, Rr. 5 and T—-Peuper suit— Objection on the 
ground that the pauper plaintif has co-heirs ho want an 
adjudication as defendants without paying Court-fec. 

An application for permission to suo as a pauper 
was opposed on the ground that the applicant 
had co-heirs, who were not paupers, and that he was 
induced by the said co-heirs so that they might obtain 
the decision of the Court, as defendants and witho w 
paying any Court-fce, regarding their rights and 
shares in the suit property. It was not denied that 
the applicant was a pauper: 

Held, that the above toutention was untenable and 
that the applicant was entitled to be given the per- 
mission sought for. 

Rulo:7 of Order XXXIII of the Civil Procedure 
Code requires the Court to proceed solely on the 
grounds specified in rule 5, and section 151 of the, 
Code has no application, 

Mr. S. Afukerjee, for the Applicant. 

Mr. H. M. Lutter, for the Respondents, 

J udg ment.—tThis application was ori- 
ginally presented as an appeal under Order 
XLU, Rule 1 (w). Butas such an appeal 
lay only on the grounds specified in Order 
XVII, Rule 7, and as none of those 
grounds existed in the present case, I al- 
lowed it to be amended into un application 
in revision. . 

Applicant applied for permission t> sue 
as a pauper to recover her share of the 
inheritance of Nga O, a cousin, deceased. 
There is nothing on the lower Court's re- 
cord outside the judgment to show that 
apy opposition was offered.. From the judg- 
ment, however, it appears that some ofthe. 
respondents objected that applicant had co- 
heirs who were not paupers and that there 
was “some reason to suspect that they 
have induced her to bring this snit, in 
order that they may obtain the decision of 
the Court regarding what property the estale 
consists of and what shares the several 
heirs are entitled to” (without paying Uourt- 
fees). 

The learned Judge (Mr. Moore) thought 
that the Court might not be limited in 
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passing orders under Order XXXII, Rule 7, 
to the grounds specified in rule 5, but was of 
opinion that the suspicion of collusion was too 
vague to act upon, and, therefore, granted the 
permission asked for. 

Respondents, Mi Hmyin (the widow) and 
Nga Nyo, Po Tok, Yusuf and Nga Hmnut 
(the business agents of the deceased as 
they are described in the plaint), then ap- 
plied for a review on the grounds (1) that 
the Court was not bound to be satisfied 
of collusion; (2) that the fact that there 
were co-heirs who were not pauper was 
a sufficient ground for the Court to re- 
fuse permission, and (3) that the Court 
had overlooked section 151, Civil Procedure 
Code. 

It is explained by the learned Advocate 
for respondents that the first two grounds 
did not rest upon section 151. The under- 
lying contention is that Order XXXIII, 
Rale 7, does not require the Court to pro- 
ceed solely on the grounds specified in 
Rule 5. 

As to this, Rule 7 is practically identical 
with section 409 of the old Code, and the 
plain construction of the phraseology em- 
ployed seems to me to show that what 
the Legislature contemplated was a deci- 
sion for or against the application on the 
grounds stated in Rule 3. If it had 
been intended to authorize the Court to 
proceed on other grounds, I think that 
this should and would have been stated 
in the rule. 

Mr. Moore's successor (Captain Roberts), 
who disposed of the application for Review, 
applied section 151. After hearing the 
learned Advocates and referring to such 
authorities as have been cited on one side 
or the other, I am of opinion that section 151 
was not applicable. 

The view which I take is that there could 
be no abuse of the process of the Court, when 
the applicant had a bona fide claim of inherit- 
ance on her own account, and was not entitl- 
ed torequire financial assistance from her 
co-heirs towards the payment of the Court- 
fees. If she was a pauper, and it was not 
denied that she was, she was entitled to the 
benefit of Order XXXIII. The fact that she 
had co-heirs, who were men of means, was 
immaterial. They were under no obligation 
to pay her Court-fees, Nor were they under 
any obligation tosue for their shares of inheri- 


INDIAN CASES, 


we 
=$ 
at 


tance when they could come in asdefendants. 
The whole argument on which the respond- 
ents’ case rests appears to me to befal- 
lacious. I can see no reasonable possibility of 
Government losing the Court-fees: the frst 
order would be for the payment of the Court- 
fees out of the estate; and the same order 
would probably be made if the suit were 
instituted in the ordinary way on payment 
of Court-fees. But this consideration is 
immaterial so far as the qaestion under 
discussion is concerned. except that it tends 
to prove the improbability of the alleged eol- 
lusion. 

The point is that even if the parties ryn- 
templated the Government losing the Court- 
fees they were within their rights in acting 
as they did. 

I think that the lower Court in applying 
section 151 did not duly consider the law, 
and, therefore, committed an illegality or 
material irregularity within section 115, Civil 
Procedure Code. 

1 set aside the order granting the review 
and dismissing the applicant's application 
for permission to sue as a pauper. Respond- 
ents will pay applicant’s costs in all the 
proceedings on that application up to and in- 
cluding the present proceedings in this Court; 
2 gold mohurs. 

Order set aside, 


(s. €. (1910) 1 U. B. R. 28.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER's COURT. 
Civiu Revistox No. 193 or 1909, 
May 16, 1910. 
Present: —Mv. Shaw J. C. 
MI MY A—Aprpiicant 
Versus 
MI GYI—Responpexr, 

Civil Provedure Code (Act Vof 1908), s. 2, O. XXXIIT, 
Rr. 5 wal 7—Order rejecting or refusing upplication fur 
permission to sueas @ pau per—Deeree—. Appeal. 

An order rejecting or refusing an application for 
permission to sue as a pauperis not a deeree and 
therefore, is not appealable as such. 

While rules 5 (d) and 7 (2) of Order XXXIII, 
Civil Procedure Code, do not only justify but re- 
quire a Court to seo whether the applicant's allega- 
tions disclose a cause of action, they do not contemplate 
the decision of such disputed questions as can he 
determined only wheu the suit is heard. 


Mr. 8. P. Sarvadhzkari, for the Applicant, 
Mr. San Wa, for the Respondent. 


J 
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Judgzment.—Applicant applied for 
leave to sueas a pauper io recover— 

(1) Property left by her aunt, Mi Shin, who 
died in 12713. E. - 

(2) Propeity lett by her grand-father, Nga 
Hme, who died in 1212. 

Asto thelatter, her allegations were that 
Nga Hme’s estate was kept undivided and the 
profits shared among his heirs, and that she as 
an heir enjoyed her share of proiits down to 
Mi Shin's death. 

She claimed to be sole surviving heir to 
both Nga Hme and Mi Shiu; defendant-res- 
pondent, Mi Gyi, another niece of Mi Shin’s 
having been an out-of-time grand-child of 
Nga Hme’s, and having been adopted into an- 
other family, and, therefore, not entitled to 
inherit from Mi Shin. | 

The Judge of the District Court in a very 
summary order, without citing any authority, 
declared that applicant was barred by article 
123, Schedule I, Limitation Act, as regards 
Nea Hme’s estate, and that under no circum- 
stances could she be heldto be au heir to Mi 
Shin. He did not explain on what grounds he 
came to either conclusion. 

Without determining the question of ap- 
plicant's pauperism he proceeded to dis- 
miss the plaint as nob showing a cause of 
action, 

The first point for determination is whether 
an appeal lies from that order. 

On the face of il, it was nob such an order 
as the Civil Procedure Code authorized the 
Judge to make. 

He might, without sending notice to the 
other side, have rejected the application 
under Order XXXIII, Rule 5, if he thought 
that applicant’s allegations did not show a 
cause of action. 

He did not, however, do that, but sent 
notice. What he had to do, then, if he did 
not grant the application was to refuse it 
under rule 7. 

A plaint is rejected if it does not dis- 
close a cause of action (Order VII, Rule 11). 

And an order rejecting a plainb is a decree 
which is subiect to appeal (section 2). 

An order rejecting (Rule 5) or refusing 
(Rule 7) an application for permission to 
gue as a pauper does not involve the rejec- 
tion or dismissal of the plaint, as the 
applicant may proceed with the plaint if he 
can procure the necessary Court-fee Stamps 


(Rule 15). 
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On a consideration of the language of 
section 2 defining “decree,” I am of opinion 
that such an order is not a decree. It is not 
an adjudication in a suit. The Allahabad 
High Court in The Secretary of State for 
India & Council v. Fillo (1) decided on this 
ground in the same sense under the Code 
of 1882, and the definition of “decree” in 
the New Code does not substantially differ 
from the old one in this respect. 

As no’ provision is made for an appeal 
under Order XLITE, it follows that no appeal 
lies from an order rejecting or refusing an 
application for permission to sue as a pauper. 

The incorrect phraseology employed by the 
District Judge might, of course, be relied 
upon asa ground for admitting an appeal. 
But [ think it must be assumed tbat what 
the Judge intended was to pass an order 
under Order XXXIIT, Rule 7, and that he 


expressed himself incorrectly owing to 
carelessness or inadvertence. 
It seems obvious thas the Judze’s 


phraseology would not prevent the applicant 
from proceeding with the suit in a regular 
manner, if she chose to do so under Rule 15. 

My conclusion, therefore, is that the Judge’s 
order is not open to appeal. 

But it is manifestly open to revision, and 
I am clearly of opinion that it calls for 
interference in revision. 

Clause (d) of Rule 5 and clause (2) of Rule 
7, of course, justify and indeed require the 
Court to see whether the applicant's allega- 
tions disclose a cause of action. But it 
cannot be supposed that they contemplate 
the decision of disputed questions of law, 
such as whether article 123, Schedule J, 
Limitation Act, applies to the case and bars 
the applicant’s claim, and whether under 
Buddhist Law a niece by the half-blood is 
wholly debarred from inheriting in presence 
of a niece by the whole-blood, even when the 
latter has been adopted into another family.* 
Such questions as these are matters for 
determination, when the suit is heard. 

On the face of the plaiat, it cannot be 
said that the applicant’s allegations disclose . 
no cause of action. 

lam of opinion that the District Court 
did not duly consider the law, and was 
guilty of illegality or material irregularity in 
© (1) 25A. 183. 

-* [t is stated that this is the view which the Dis. 
trict Judge took in the present case. 


a 
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refusing applicant’s application on the 
grounds stated. 
{set aside the Districh Court's order and 


direct that the Court proceed to dispose of 
the application according to law. 
Respondent will pay applicant’s costs in 
tie present application—2 gold mohurs. 
Order set aside. 


(s. c. (1910) 1 U. B. R. 80.) 
DEPER BURMA JUDICIAL COMNIS- 
SLONER’S COURT. 
Second Crvin Apewat No. 204 or 1905. 
March 9, 1910. 
Present:—Mr. Shaw. J. C. 
NGA CHIT NYO—APPELLANT 
versus 
MI MYO TU— RESPONDENT. 

Buddhist Law—Divorce, suit for—Partition—Plaint, 
amendment of—Civil Procedure Code (Act Vof 1908), 
O. FI, R. 17. 

A suit for bare divorce without and as distinct 
from partition of property does not lie under Buddhist 
Taw. 

Where a suit for divorce was instituted without 
praying for partition, the Judicial Commissionor ‘al- 
lowed the plaint to be amended by adding a prayer 
for partition. 


Mr, Tha Gywe, for the Appellant. 
Mr. Saw Wa, for the Respondent. 


Judgment. —Plaintiff-respondent sued 
for divorce on the ground of ill-treatment 
without praying for partition. Defendant- 
appellant in his written statement objected 
io the omission. The Courts below took no 
notice of. this objection. But, no doubt, 
they were bound by the decision of this 
Court in Nga Pye v. Mi Me (1), which has 
not yet been overruled, to the effect that a 
“suit may be brought for divorce without a 
for 


a 


prayer partition. They agreed in 
finding plaintiff-respondent entitled to a 
divorce as by mutual consent. Defendant- 


appellant now comes up in 2nd appeal. 
The first point raised is that a suit for bare 
divorce does not lie under Buddhist Law. 
The decision in Tha Sav. Mi Min Gaung (2) 
the complement to Nga Pye v. Mz Me (1) 
was recently dissented from by a Bench of 
the Chief Court, Lower Burma, in Mei Lon 
Ma Galev. Nga Pe (3). The Chief Judge 
there agreed with the yiew taken in Nga Pye 


(1) U. B. R. 1902-03, IT Budd. Law Div. G: Ña. 
(2) U. B. R. 1902-08, If Budd. Law Div. 12. 
(8) 5 L B.R. 114; 4 Ind. Cas, 806, si 
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v. Mi Me (1) that Mi Gyan v. Su Wa (4) aid 
not decide that a suit for bare divoree would 
nob lie, but, differing from Mr. (now Sir 
Harvey) Adamson in Tha So v. Mi Min 
Gaung (2), held that the claim for divorce 
and the elaim for partition arise out of the 
same cause of action, and consequently where 
there had been a suit for bare divorce, that 
a second suit for partition was barred by 
section 45, Civil Procedure Code, 1882 
(Order II, Rule 2). All these cases, 
except the recent Lower Burma one, were 
summarized and discussed in Mi Kin Lat v. 
Ba So (5), but it was not necessary there to 
decide whether a snit for bare divorce is 
maintainable, 

The learned Advocates have not heen able 
to advance any new facts or arguments to 
assist me in coming to a decision. But in 
view of the Lower Burma case it appears 
advisable to re-consider the question. 

First as regards Mi Gyon v. Su Wa (4), I 
have read and re-read Mr. Burgess’s jndg- 
ment again, with all the care and attention 
I can bestow, and I find myself unable to 
coucur in the interpretation of it given in 
Nga Pye v. Mi Me (1). 

In setting ont the 
Buddhist Marriage Law it says:— “Another 
striking feature. again, is the parternship 
and community of property created by this 
equality. ‘When the parties wed, the spouses 
virtoally, if not literally, say to each other, 
‘with all my worldly goods I thee endow,’ 
and this joint ownership is jealously gnarded 
both by written law and by popular senti- 
ment. Consequently, when husband and wife 
part there must be a separation, not only 
of heart and hand, but of goods as well, and 

“unless there is such separation there can 
be uo divorce,” ete. It proceeds:—" The 
conclusion to be drawn .from these premises 
is, of course, that the appellant in suing for a 
bare divorce has mistaken her remedy. Her 
learned Advocate has indeed admitted that 
there is bat one cause of action for divorce and 
partition of property and that appellant’s 


principles of the 


proper course was to sue for both to- 
gether. -The appellant seems to be placed 
in this dilemma. Wither the decree of 


the Court of first instance is bad because 
it is incomplete and imperfect, inasmuch 


“as it does not deal with the property with- 
(4) U. B. R. 1897-1901, If Budd. Law. Diy, 28. 
(5) U. B. R. 1904-06, If Budd. Law Div, 3. 
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out doing which there can be no divorce 
in Buddhist Law,” or if the decree stands, 
it amounts to a decree of divorce leaving all 
the property to the husband, to whom the 
wife has abandoned itt < - s a 2. «+ + 
The appellant by suing separately for a share 
of the estate has shown, however, that this 
js not the position taken by her” (i.e. that 
she has not abandoned the property). 
“hig separation of suits was contrary to 
section 42 of the Civil Procedure Code 
saban Se and in obedience to this rule 
the plaint in the present action” (Se. the 
first suit for a bare divorce ought to have 
been returned for amendment under clause 
(iv) (6) of section 53, Civil Procedure Code, 
if it were not rejected under the first part of 
the section as not disclosing a enuse of action. 
“Bat if am right in the analysis which [ 
have made above of the principles of Buddhist 
Marriage Law, there was no cause of action 
for divorce without and as distinct from 
division of property, and the plaint should 
either have been rejected for that reason, or, 
the suit failing by reason of such formal 
defect, the plaintiff should under section 373, 
Civil Procedure Code, have been permitted 
to withdraw with liberty to bring a fresh 
suit for the subject-matter of the suit, The 
effect of the order now to be passed will be 
as if this had been done originally.” X 

Therefore, the suit was dismissed upon 
the grounds now sot forth” (Se. as not 
disclosing a cse of action), and the effect 
was cvidently to leave the second suit (for 
partition) to stand as a suit for divorce and 
partition. 

In face of the quotations just given, it is 
not intelligible to me how Mr, Adamson 
came to the conclusion “that there is nothing 
in Mi Gyan v. Su Wa (4) from which it can 
be inferred that a suit for bare divorce does 
not lie,” and that what was decided was that 
the first suit barred the second. 


It appears to me to be incontestable that 
there was a clear decision that a suit for 
bare divorce wonld not lie; and the head- 
note was perfectly correct. The second suit 
(for partition) was not under appeal, and the 
question whether it was barred was not be- 
fore the Court. Moreover, the first suit hav- 
ing been dismissed, as we have seen, because 
it disclosed no cause of action, the second suit 
could not be barred, 
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The Chief Judge of the Chief Coarbin Më 
Lon Ma v. Nga Pe (3) agreed in the conclu- 
sion come toin Mi Kin Lat v. Br So (5), that 
the quotation there given from Mi Gyin v. 
Su Tya (4) containzd a correct statement of 
the Buddhist Law, but he went on to say, 
“T do not think it follows from it that, 
as stated in the head-note to Mi Gyan 
v. Su Wa (4), a suit for bare divorce 
without partition of property will not He, 
or that there is no cause of action for 
divorce without and as distinct from division 
of property.” There is nothing in the judg- 
ment to explain how the learned Judge 
arrived at this conclusion. But in reproduc- 
ing the quotation he only gave a small part 
of it, and omitted what, in my opinion, was 
the most important part. Is it possible that 
he overlooked the passages quoted above 
which I have emphasized? His reference 
to the head note is consistent with this 
hypothesis. 

The judgment contains no original analysis 
of the Buddhist Law, and cites no texts 
to show that divorce can be effected without 
partition. 

I venture to think that the examination 
of the authorities made in Mi Kin Dat v. Ba 
So (5) fully supported Mr. Burgess’s opinion 
that divorce and partition are inseparable. 
The first thing which I undertook to prove 
in Mi Kin Lats case (5) was that partition 
does not arise only after divorce, but accom- 
panies it and is inseparable from it, and the 
conclusion come to was that “the Dham- 
amathats treat the division of property as 
part of the law of divorce and even deal with 
divorce in some cases by rules about the 
division of property.” 

Section 441 of the 2nd Volume of the 
Kinwun Mingyi’s Digest contains the texts 
from ten Dhammatkais which expressly deal 
with the question whether a divorce is com- 
plete without partition of property. Nine 
distinctly declare in effect that a divorce is 
not complete till the property has been divid- 
ed. The tenth is apparently in conflict with 
the rest. This is the extract from the 
Manugye. In Nga Pye v. Mi Me (1), Mr. 
Adamson relied on this passage as his 
aithorty for dissenting from “Mr. Burgess’s 
dictum in Mi Gyan v. Su Wa (4), that there 
can be no divorce in Buddhist Law without 
partition of property.” He quoted from the 
translation given in Note 2 of Mr. Jardine’s 


Vol. VIII 
NGA PO SAW t, MI THET. 


notes (see at page 25). Richardson’s transla- 
tion and that in the English version of the 
Digest differ somewhat from this and from 
each other. All fail, as it seems to me, to 
give the full meaning and effect of the 
original; they overlook the little word(**) 
“only,” and thus lose the point of the 
passage. The following is my rendering:— 
“After husband and wife have divorced, if 
the property, animate and inanimate, has not 
been divided only let the property be di- 
vided, according to the original decision, if it 
is Hable to partition. 

“Let it not be said that the husband cannot 
re-marry on the ground that the property and 
debts have not been divided yet, let him be 


at liberty to re-marry, and let the wife also 


he at liberty to re-marry.” 

The meaning, I think, is clear: the author 
ofthe Manugye does not approve of re-marri- 
age being hindered on such a ground, and 
he says “only let the property be divided,” 
t.e., the only thing to do is to divide, the 
property. Divide the property and be done 


with it: why let it remain undivided and so ` 


raise an unnecessary obstacle to re-marriage ? 

I can find no support for the decision in 
Nga Pye’s case (1) here, It would be remark- 
able if the Manugye stood alone against nine 
other Dkammathats, the language of which 
admits of no misconstrnction. But as I 
understand it, there is no real contradiction. 
That this interpretation is correct is, I think, 
proved by the Manugye passage given in sec- 
tion 442. On the other hand, I have gone 


through the Digest once more, and | am un-. 


able to find any texts which justify the con- 


clusion that divorce can be effected without- 


partition, 

T hold, therefore, as it is necessary to come 
to a new decision, that a suit for bare divorce 
without and as distinct from partition of pro- 
perty will not lie under Buddhist Law. This 
overrules Nga Pye v. Mz Me(1), on this point 
supersedes Tha So Mi v. Min Gaung (2), and 
ao dissents fiom M Lon Ma v. Nga Pe 
(3). 

In view of this finding, the question 
whether Order II, Rule 2 bars or does not 
bar a second suit for partition after a first 
suit has been brought for bare divorce, can- 
nob arise and it is unnecessary to decide, 
whether, as Sir ©. Fox held in the Lower 
Burma case last cited, the cause of action in 
a subsequent suit for partition is the same 
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as that in the firsb suit for bare divorce, or 
whether, as Mr. Adamson held in Tha Sov. 
Mi Min Gaung (2), it is different. Order TI, 
rule 2, does not bar the subsequent suit where 
the previous suit disclosed no cause of action 
(see Hukm Chand’s Civil Procedure Code, 
1832, note to section 43), But it may be 
noted that Mr. Adamson based his arguments 
for a separate cause of action on the ground 
that the question of partition only arises 
after divorce. And as we have just seen the 
view taken of the Buddhist Law in Mi Gyan 
v. Su Wa (4), confirmed in Mz Kin Lat v. Ba 
So (5), and now re-affirmed involves the 
negation of that proposition. It remains to 
determine what course should be taken in 
the present case, 

The position is not the same as that in 
Ali Lon Ma's case (3), which had to do with 
the subsequent suit, or as that in Mi Gyan’s 
case (4). Here no subsequent suit has been 
brought, and the new Code of Civil Procedure 
has introduced a wider rule for the amend- 
ment of a plaint. 

Order VI, rule 17, authorizes the Court 
to allow amendment at any stage of the 
proceedings, and directs that all such amend- 
menis shall be made as may be necessary for 
the purpose of determining the real question 
in controversy between the parties. 

I allow the plaintiff-respondent to amend 


‘the plaint by adding a prayer for partition 


and appending schedules of the property for 
this purpose. 


(s. c. (1910) 1 U. B. R. 34.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Reviston Case No. 216 or 1910, 
_ June 9, 1910, 
Present:—Mr. Shaw, J. C. 
NGA PO SAW— APPLICANT 
versus 
MI THET— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 488 — 
Decree obtained against wife for restitution of conjugal 
rights — Wife still refusing to go to her husband—ZAfain- 
tenance—Children, maintenance of, by father. i 

Where the husband had obtained a deeree for 
restitution of conjuga! rights and while the deerce 
was in full force the wifeapplied for maintenance: 

Heid, thet her application should be dismissed. 

Obiter dicta.—A grievance against an elder wife is 
not a sufficient causa in Upper Burma for a wife to 
refuse to live with ber husband, 
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A father is not at liberiy to refuse to maintain his 
children on the ground that they are notliving with 
him. 

Mr. X. Mukerjee, for the Appellant. 

Judgment.—In his written state- 
ment the present applicant pleaded that 
le had sued for and obtained a decree for 
restibution of conjugal rights, and that the 
respondent still refused to live with him. 

The Sub-Divisional Magistrate overlooked 
“this altogether. The point was a very im- 
portant one. In In re Bulakidas (1), 
jt was held by the Bombay High Court, fol- 
lowing previous decisions of the Allahabad. 
-and Caleutts High Courts, that an order of 
a Civil Court for restitution of conjugal 
rights supersedes any previous order for main- 
tenance if the wife should persist in refusing to 
live with her husband, and that a Magistrate 
ought to cancel his order, or rather to treat 
jt as determined. if the wife, failing to comply 
with the decree for restitution, refuses to live 
with her husband. 

The position in the present case was only 
different in this, that the respondent applied 
for maintenance after the decree for restitu- 
sicn had been passed against her. 

The Civil suit was Civil Regular No. 111 
of 1908, of the Township Court, Yenangy- 
aung, which was decided on the 29th July 
1903. 

The respondent first applied for mainten- 
ance on the 22nd September 1908, and the 
Township Magistrate, who happened to be 
the same officer who as Judge of the Town- 
ship Court had tried the Civil Suit, natarally 
did not overlook the decree for restitution, 
and dismissed the application for maintenance 
on the ground that the present spplicant had 
obtained a decree for restitution which was 
in full force, and had also obtained an order 
in execution directing the respondent to live 
with her husband. This was on the 2nd 
October 1508. : 

On the principle followed in Bulakidas’s 
case (1), Lam of opinion that the Township 
Magistrate was right. 


Thepresent proceedings were instituted on 
the 7th October 1909, when the respondent 
made a fresh application for maintenance to 
the Sub-Divisional Magistrate. She alleged 
thesame ill-treatment on which the Township 
Court had found against her, and she now 
alleged for the first time asa grievance that 


(1) 22 P. 484, 
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the applicant had re-united with his former 
wife. 

That was a point which she had never 
touched upon before. If she had raised it; 
no doubt, the Township Court would have 
investigated the circumstances. It was not 
a new occurrence since the decree for 
restitution. The respondent plainly stated 
in her application to the Sub. Divisional 
Magistrate that the applicant had been 
living with his former wife since Nayon 1268 
(30th May—27th June 1908), 7. e., precisely 
the time when the Civil Suit was going on. 
The grievance against an elder wife has 
never been held sufficient cause in Upper 
Burma for a wife to refuse to live with her 
husband,—see Nga Waing v. Mi Ohit (2). 
The present is certainly not a case where 
it would be proper to re-open that question. 
The Sub-Divisional Magistrate of course 
was‘ bound by the decisions of this Court. > 
As far as the respondent herself is concerned, 
therefore, I am of opinion that the Sub- 
Divisional Magistrate was in error in granting 
her maintenance. 7 

The case of the children is different. 
According to the Ruling of this Court in 
Mi Nysin Me v. Nga Kyiw (3), affirmed and 
extended in Mi Gauk v. Po Hmi (4), and 
again affirmed recently in Mi Saw v. S—(5), 
a father is not at liberty to refuse to maintain 
his children on the ground that they are nob 
living with him. If he does nob wish to 
provide them with separate maintenance, ib 
is his business to apply to the proper 
authority and get the custody of them. 

The Magistrate’s order is modified: so far 
as the maintenance of the respondent is 
concerned it is set aside. 

; Order modified. 
U. B. R. 1994-06; 1 Cr. Pro. 10. 
B. R. 1902-03 1 Cr. Pro. 7. 


R. 1904-06 1 Cr. Pro. 33, 
R. 1910, Vol. I, p. 1; 7 Ind. Cas. 460, 


(s. c. (1910) 1 U. B. R. 35.) l 
UPPER BURMA JUDICIAL COMMIS- 
SLONER’S COURT. 
Frrsr Civit Appeat No. 95 or 1902. 
April 25, 1910. 
Present:—Mr. MeColl, J. ©. 
U KUTHALA— 
versus 
U SANDA— 
Civil Procedure Code (Act Y of 1998), s. 9-—Juris- 
diction of Civil Courts—Dispute asto possession of a 
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monastery—Power of the head of hierarchy to oust a 
monk—Buddhist Law —Weclesiastical authority. 

There is a custom in Upper Barma, which has the 
force of law, that the monk recognised by the stato 
as the head of the hiorarchy has jurisdiction to decide 
certain disputes between other monks as to tho 
possession of a monastery. 

Where w Taik is Thingika property, every monk who 
lives in the Zaik must submit to the Thathanabaing’s 
authority and the latter has jurisdiction to ous from 
the Taik a monk professing to be a schismatio and 
denying to be a follower of the Lhathanabaing, even 
if the monk has been living in tho Taik for twenty 
years or more. But if the Taik property is dedicated 
toa particular sect, which docs not recognise the 
Lhathanabatng as head of the hierarchy, the latter has 
no jurisdiction to decide disputes relating to the 
Possession of the property and, therefore, cannot oust 
any person from such property. 

Itis not the province of the Civil Courts to decide 
whether a decision ororder of the Thathanabaing or 
any other ecclesiastical authority is strictly in accord- 
anco with the Pinaya or not, nor can they consider 
whether such decision or order is in conformity with 
the general principles of equity, justice, and good 
conscience. Therefore, a Civil Court will nob set 
aside an order passed ex parte by such authority 
against a person who had notice of the proceedings 
against him but still did not care to appear and 
contest the proceedings on the ground of want of 
jurisdiction or on the merits of the case. 

Obiter dictum. - The question whether certain pro- 
porty is Zhingika or Pokgalika is ono for the Civil 
Courts and not for the ecclesiastical authorities to 
decide. 


Judgment.—the parties are Baddhist 
monks. The plaintiff-respondent brought a 
suit for a declaration that be was entitled to 
reject the defendant-appellant and four 
others from the group of monasteries in 
Mandalay known as the Bongyaw Taik, and 
` for an order to eject them. He based bis 
claim on three grounds, namely, (1) that 1e 
was the successor of the Bongyaw Sayad w 
who owned the Taik, (2) that he w js 
Tatkkyat, or Superintendent of the Tah, 
duly appointed by the Vhathanabating, a: ' 
(3) that he had obtained an order from thi 
Thathanabaing for the ejectment of the 
appellant and his co-defendants. 

He set out in his plaint various reasons 
why it was desirable that these monks 
should be ejected, but the learned District 
Judge declined to go into the merits. 

In the course of the trial of the suit the 
plaintiff-respondent abandoned the first 
ground, and admitted that the monasteries 
were Thingika property and that, therefore, no 
individual monk could own them. 

Before filing the suit the plaintiff- 
respondent laid a complaint before the 
Phathanabaing, who referred the mattor to 
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the Taungbyin Gadnggyok ` within whose 
jurisdiction the Tack in question is said to be 


situated. The latter sent a notice to the 
defendant-appellant to appear and defend 
himself, but he refused to do so. The 


Gainggyok then passed an ex parte order that 
the defendant-appellant should leave the 
Taik. This order was in due course confirmed 
by the Thathanabaing. 

These facts are admitted, but the defen- 
dant-appellant denied thatthe Thathanabaing 
had authority to appoint plaintiff-respondent 
or any other monk Tarkhyal, and denied that 
he was subject to the Thathanabaing's 
authority on the ground that he belonged to 
a sect which recognized the authority of 
certain twelve Sayadaws only. He also 
denied the facts set out in the plaint as 
grounds for ejecting him. The learned 
District Judge following the rulings of this 
Court declined to gə into the merits and 
found that the Taik in question was within 
the jurisdiction of the Taungbyin Gainggyok, 


‘that the Thathanabaing had acted within the 


scope of his authority, and that he and the 
Gainggyok had done nothing contrary to 
law, and gave the plaintiff-respondent a 
decree, which is badly worded but is to the 
effect that the defendant-appellant must 
leave the Taik and pay the costs of the suit, 
and dismissed the suit as against the other 


defendants, because the Cluinggyok’s order 
did not direct them to leave the Tack. 
The defendant-appellant has appealed 


against this decree on eight grounds, which 
will be considered seriatim. ` 

The first ground is that the learned District 
Judge erred in holding that the Uhathanabaing 
had jurisdiction to oust the defendant-appel- 


‘lant, who had lived in the ack for twenty 


years, in spite of the fact that he belonged to 
a sect which did not recognize his authority. 

This is the main ground of appeal as it 
was the main defence. 

The length of time that the defendant- 
appellant has lived in the Taik is clearly 
immaterial. The question is whether the 
defendant-appellant is subject to the author. 
ity of the Thathanabaing. 

The present Thathanabaing was elected as 
head of the hierarchy, not unanimously but 
by a majority of the monks of Mandalay, 
ifnot of Upper Burma. He was granted 
a sanad in which is set out the extent to 
which tho Local Government tecoguize his 
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authority. It has been held in numerous cases 
by this Court that the possession of a mon- 
astery is a matter within thejurisdictionof the 
Ecclesiastical authorities, andit is not seriously 
contended that the Thathanabaing has no 
jurisdiction to order one ofthis uwn followers 
to leave a monastery. But it is argued that 
the granting of the sanad had not legislative 
effect, and thatit did not and cannot oust 
the jurisdiction of the Civil Courts which is 
clearly laid down in section 9 of the present 
Civil Procedure Code (section ll of the 
Code of 1882), and that as the defendant- 
appellant is not a follower of the Thathana- 
baing but a Schismatic, he is in no way bound 
by the latter’s orders, and that the District 
Court was bound to adjudicate upon the 
merits of the case, 

The matter is not free from difficulty. In 
the year immediately following the annexa- 
tion, the authority of the Thathanabaing, 
who had been appointed by the late King 
of Upper Burma, was not questioned, and 
it was held by this Court that so long as 
his orders were within the scope of his author- 
ity and were uot contrary to law, Civil 
Courts could not go into the question, whether 
they were proper or not, but were bound 
to give effect to them. Then after his death, 
during the time there was no J'hathanabaing 
recognised by Government, it was held that 
monks were bound to obey their imme- 
diate Ecclesiastical superiors, and that the 
Civil Courts were bound to give effect to their 
orders on the same condition. None of these 
rulings explain the grounds on which the 
ordinary jurisdiction of the Civil Courts to 
decide suits between monks in accordance 
with equity, justice, and good conscience was 
held to be ousted. If the matter be consider- 
ed a question of religious usage or institu- 
tion, the Buddhist law would be applicable 
uuder section +, Civil Courts Regulation. 
But no text of Buddhist law has been quoted, 
as an authority for the rulings. The con- 
stitution of the Buddhist hierarchy in Burma, 
however, is very ancient, and what I think 
the rulings lay down is, that there is a custom 
in Upper Burma, which has the force of law, 
that the monk recognized by the State as the 
head of the hierarchy should have jurisdiction 
to decide certain disputes between other 
monks, and the giving of the sanad to the pre- 
sent Thathanabaing wasa recognition by the 
British Government of this custom, This is 
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borne out by the opening words of the sanad: 
“Whereas by ancient custom Ecclesiastical 
affairsin Upper Burma are superintended 
by a thathanabaing.” 

So far there is no difficulty, but the im- 
portant question arises whether no variatiou 
of this custom is ever to be allowed. It is 
not the policy of Government to interfere in 
matters of religion, and it would be utterly 
contrary to every British tradition to lay down 
that there should be but one Buddhist sect 
in Burma, and that every Burman who 
wished to embrace a religious life should 
accept the dogmas laid down by the 
Thathanbaing. It is expressly stated in the 
sanad that the recognition of the 'hathana- 
baing by the State does not extend to matters 
of dogma, but it seems obvious that if the 
Uhathanabaing had power to direct a monk 
to leave a monastery, and to enforce his order 
through a Civil Court without the merits being 
gone into, that the life of a Schismatic might 
be made intolerable, the way would be laid 
open to persecution, and the effect would be the 
same as if the Government openly recognized 
the Thathanabaing’s authority on matters of 
dogma. 

The solution of the difficulty lies, I think, 
in the consideration of the matter from the 
point of view of property. In U Thi Hav. U 
Thudattana (1), the latest ruling on the point, 
which was also a suit for possession of a 
monastery in which the defendant raised the 
defence that he was not subject to the 
authority of the Lhathanabaing it was held 
that the fact that the defendant professed 
to be a Schismatice and to refuse recognition 
to the Thathanabaing was apparently im- 
material, but this remark was rather of the 
nature of an obiter dictum, as the defendant 
had voluntarily submitted to a decision of 
the dispute by the Sayadaws to whom the 
matter had been referred by the Thathana- 
baing. 


If property were dedicated to a particular 
sect which did not recognize the Thatha- 
nabaing, then I think it is clear that the 
latter would have no jurisdiction to decide 
disputes relating to its possession. But in 
the present case it is admitted that the 
Tatk is Thinatka property, i.2., that it belongs 
to the whole body of monks. The sect 
to which the defendant-appellant belongs is 


(1) U. B. R. 1907-08, II, B. L. Ecc. 5. 
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of recent origin. The Taik in question was 
dedicated to the priesthood before this sect 
came into existence. There can be no doubt, 
therefore, that according to ancient custom 
the Thathanabaing had authority to decide 
disputes relating to it. 

This view ofthe matter does not get rid 
of all difficulties. 
that the question whether property is 

- Thingika or Pokgalika is one for the Civil 
Courts and not for the Ecclesiastical 
authorities to decide, but it is nob necessary 
to go further into this point in this case 
because it is admitted that the Taik in 
question is Thingzka property, and, therefore, 
every monk who lives init must submit to 
the Thathanabaing’s authority. 

The second ground of appeal is that the 
District Court erred in holding that an order 
passed ex parte was binding under the 
Ecclesiastical law. It is urged that had the 
defendant-appellant appeared before the 
Gaingyok in order to contest the case on the 
merits, it would have been held that be had 
submitted to the authority of the Uhathana- 
baing, and that the decision had the effect of 
an award. Ido not think that this neces- 
sarily fullows. The defendant-appellant 
aight have appeared under protest, and have 
expressly declined to waive the objection 
that the Thathanabaing and Gainggyok 
had no jurisdiction. A defendant may 
object to the jurisdiction of a Civil Court, 
but if he declines to appear to contest the 
case on the merits he does so at his peril, 
and if on appeal the question of jurisdiction is 
decided against him, he will not be allowed to 

Nereo the case onthe merits. Moreover, 

\the matter is one of procedure. Itis not the 

province of the Civil Courts to decide whe- 
‘ther an order of the Thathanabaing or any 
‘other Ecclesiastical authority is strictly in 
. secordance with the Vinaya or not. 

The next ground of appeal has already been 
dealt with. 

The fourth ground of appeal is that the 
District Court erred in holding that the 
Tiathanabaing could appoint a Tatkat toa 
Kyaungdatk where there wasone already. This 
has reference to the second ground on which 
the plaintiff-respondent’s claim was leased 
butit was noton this ground that the learned 
District Judge based hisdecree. He expressly 
held that it was not shown that a Tatkhyat 
alone had authority to evict a monk from his 
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monastery, He based his decree purely on 
the Lhathanabaing’s order and the decision of 
the Gainggyok. The question whether the 
Thathanabaing had power to appoint the 
plaintiff-respondent Taikkyat of the Taik in 
suit or not is, therefore, immaterial. 

The next ground of appeal is that the 
learned District Judge erred in not consider- 
ing whether the Gadcnggyok’s decision was in 
conformity with the general principles of 
equity, justice, and good conscience. But 
there isa series of rulings of this Court 
to the effect that the Civil Courts can- 
not go into questions cf this sort. Jf they 
were competent todo so, the decisions of the 
Ecclesiastical authorities would be of less 
effect than an award of arbitrators. Iam of 
opinion thatthe learned District Judge was 
right in refusing to go into the merits. 

The next ground of appeal is that it was 
not proved that the Bongyaw Kyaungdath 
was within the jurisdiction of the 
Gainggyok of Taungbyin, or that the 
Thathanabatng acted within the ssope of his 
authority in passing the order that he did. 
This ground has not been strongly pressed, 
and it is only necessary to say that there is 
evidence that the Taik is within the 
jurisdiction of the Taungbyin Garnggyok, 
and that it has been held several times 
by this Court that disputes as to the 
possession of a monastery are within the scope 
of the Thathanabaing’s authority. 

The seventh ground of appeal is that the 
plaintiff-respendent having brought the suit 
on certain allegations of fact on which he 
asked the Court to adjudicate, the learned 
District Judge erred in holding that he could 
not enter into those facts. 

This is practically the same as the fifth 
ground, but I may add that the plaintiff-re- 
spondent did not ask the Court to adjudicate 
upon the facts set forth in the plaint as 
reasons why it was desirable that the defen- 
dant-appellant should have the monastery. 
The 17th paragraph of the plaint runs as 
follows:—That the plaintiff, either as succes- 
sor-in-interest to the Kyaungdazk as aforesaid 
or as Tairkyat, having control of the 
Kyaungdatk by the authority of the Thathana- 
baing, or by reason of the decision of the 
Gainggyok of Taungbyin which was confirmed 
by the Thathanabaing, or on all these grounds 
together, is entitled to evict the defendants 
from the Kyaungdatk in question, 
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The last ground of appeal is that, even 
supposing that the UWcclesiastical authorities 
had the right to decide in the matter the 
proper officers to whom the plaintiff-respond- 
ent should have appealed were the Takok 
and Yatkkyat of the Taik, namely, U Aseinna 
and U Tilawka, who had been acting as such 
for over twenty years. 

There is nothing in this ground of appeal. 
U Aseinna and U Tilawka were two of the 
monks whom the plaintiff-respondent wished 
to evict, and obviously the dispute could not 
be decided by them, and the proper person 
to whom torefer the dispute for enquiry was 
tke Ecclesiastic to whom all the parties were 
subordinate. 

Tam thus of opinion that the decision of 
the District Court is correct and I dismiss 
the appeal with costs. 

Apreal dismissed. 


ALLAHABAD HIGH COURT. 
Civit Reviston No. 64 or 1910. 
November 8, 1910, 
Present:—Sir George Knox, Krt., Judge, and 
Mr. Justice Karamat Husain. 
BHAIA KAPILDEO SINGH—Puarytivv— 
APPELLANT 
versus 
BHATIA RAMRIKHA SINGH AND OTHERS— 
DEFENDANTS—RESPON DENTS. 

Right lo sne in forma pauperis—Rule—Eacmp- 
tion—Burden of proof-—Mortgaye— Redemplion—Equity 
of redemplion, a property—Morlgaye of Equity of re- 
demplion. 

Thero is no existing right to sue in forma pau- 
peris. It is an exemption, from the ordinary rule, 
which the plaintiff claims from the Court and the 
burden of proving the exemption lies upon him. 

The equity of redemption is in many cases pro- 
perty of far greater value than the mortgage 
which the person instituting the suit for redemp- 
tion may be seeking to redeem. So if a plaintiff 
in a redemption suit raises money by mortgaging 
his equity ofredemption, it would not in effect be 
mortgaging his claim, 

Vedanta Devisika Charyulu v. Perindevamma, 3 M. 
249, reforred to. 

Revision against the decree of the Sub- 
ordinate Judge of Ghazipur, dated the 
28th of August, 1909. 

Mr. Sarat Chandra Chowdhry for Dr. Satish 
Chandra Benerjt, for the Appellant. 

Mr. M. L. Agarwala (with him Mr. Govind 
Prasad), for the Respondents. 

sudg ment.—tThis application is for 
revision of an order passed by the Sub- 

ordinate Judge of Ghazipur. Tho Subordi- 
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nate Judge had before him an application 
on the part of the petitioner seeking to be 
permitted to sue in forma pauperis. The 
Subordinate Judge, as we find from the re- 
cord, fixed a day for receiving whatever 
evidence the applicant might adduce in proof 
of his pauperism. He examined the appli- 
cant audit was not shown to us that any 
evidence tendered by the petitioner was 
rejected by the Court unheard. After ex- 
amining the petitioner, the Court wrcte as 
follows :— The applicant has on his own 
showing the equity of redemption and^ 
there is nothing to show that he cannot 
obtain money on its secuity. I believe 
he is not a pauper and dismiss the applica- 
tion with costs.” 

The suit which the petitioner desired to 
institute was a suit asking for redemption 
of the whole of a certain property set out 
in the schedule attached to the plaint. On 
behalf of the petitioner, we are referred to 
the case of Vedanta Devisika Charyulu v. 
Perindevamma (1), and we were asked to 
hold that a person praying for the relief 
which the plaintiff sought should not be 
refused permission to sue iu forma pauperis 
and to be left to raise funds by mortgag- 
ing his claims, It has, however, been point- 
ed out to us by the other side, and we 
accept the contention that the petitioner 
in trying to raise money upon the equity of 
redemption would not in effect be mortgag- 
ing his claim. The equity of redemption 
in many cases is property of far greater 
value than the mortgage which the person 
instituting the suit may be seeking to re- 
deem. If any obscurity remains in the 
present case, it is the fault of the plaintiff 
that he did not remove that obscurity. 
There is no right existing to sue in forma 
pauperis. It is an exemption from the or- 
dinary rule which he claims from the Court 
and the burden of proving the exemption 
lies upon the person who claims the ex- 
emption. We are not satisfied that the 
Court was in error when it held that the 
petitioner had not proved his pauperism. As 
he had not proved his pauperism, the Court 
was within its jurisdiction in refusing per- 
mission. We dismiss the application with 
costs which will include in this Court fees on 
the higher scale. 


Application dismissed, 
(1) 3 M229, 
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ALLAHABAD HIGH COURT, 
Privy Councin Apphat Case No. 22 
or 1910. 

November 12, 1910. 
Present:—Sir John Stanley, KT., 
Chief Justice, and Mr. Justice Banerji. 
Lala KUNJ BEHARI LAL—Decren- 
HOLDER— PETITIONER 
versus 
Tar COLLECTOR or SHAHJEHANPUR 
As MANAGER or COURT or WARDS 


Opposite Party. 

Civil Procedure Code (Act V of 1908), x. 109 
(c), O. XLV, R. 8—Privy Council appeal—Case fit for 
appeal, 

in 1902 a decree recieved a certain interpreta- 
tion by the Court. Ina subsequent proceeding tho 
High Court desided that the interpretation given in 
1902 operated as res judicata. Against this order of 
the High Court the decree-holder applied for leave to 
appeal to the Privy Council: 

Held, that it was nota fit case for 
Majesty in Council. 


Application for permission to appeal to the 
Privy Council. 

The Hon'ble Mr. Sundar Dal, oy the Ap- 
plicant. 

Mr. Ryves, for the Respondent. 


Judgment.—this is an application 
for leave to appeal to His Majesty in 
Council from a judgment of this Court pass- 
ed in execution proceedings. The value of 
the subject-matter of the appeal to this 
Court and of the proposed appeal to His 
Majesty in “Council is below Rs. 10,000. 
We are asked to certify the case as a fit 
one for appeal to His Majesty. ln our 
judgment the case is not a fit one for ap- 
peal to His Majesty inasmuch as it does not 
-raise any question of law of general import- 
ance. The decree-holder, who seeks to ap- 
peal to His Majesty, obtained a decree which 
was interpreted by the Court executing the 
decree in 1902, The learned Judges of this 
Court held that under that interpretation the 
decree could not be executed against the 
property which had passed to the legal re- 
presentatives of the deceased judgment- 
debtor by right of survivorship and that in 
consequence of that interpretation the matter 
had become res judicata. That was the only 
ground upon which the appeal was decid- 

“ed. The only question involved in the case 
is whether the question now raised is res 
judicata by reason of the order passed by 
the Court executing the decree in 1942. 
That is not a question of general importance, 


appeal to His 
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MANSA V. NATHUMAL 


We cannot, therefore, certify that the case 
is a fit one for appeal to His Majesty in ‘oun- 
cil. We accordingly reject the application 
wiih costs. 
Application rejected, 
PUNJAB CHIEF COURT. 
MISCELLANEOUS Civin APPRAL No, 1084 
or 1909. 
November 8, 1910. 
Present: — Sir Arthur Reid, Kr.. Chief Judge. 
MANSA son or MALAWA—Praintire— 


PETITIONER 
TONSUsS 
NATHUMAL AND OTHERS— DERENDANTS--— 
RESPONDENTS, 


Provincial Insolvency Act (IHI of 1907), s. 46— 
Order made by District Conrt—Appeal—Divisional 
Court in the Punjab deemed to be the District 
Court—Punjab Government Notification No, 889, dated 
18th November 1908. 

By virtue of the Punjab Government Notification 
No. 889, dated 18th November 1908, for the 
purposes of section 46 of the Provincial Insolvency 
Act, the Divisional Court in the Punjab is deem- 
ed to be the District Court. Therefore, an order 
made in the exercise of insolvency jurisdiction by an 
ordinary District Court is appealable to the Divisional 
Judge. 

The above notification mistakenly refers only to 
sub-section (1) of section 46 but it is intended to refer 
to and cover the whole section. 


Appeal from the order of Lala Sansar 
Chand, District Judge of the Gurdaspur Dis- 
trict, dated 26th July 1910. 

Facts.—The appellant applied to the 
District Judge, Gurdaspur, for his being de- 
clared an insolvent. His creditors opposed 
the application and the District Judge found 
on evidence that the applicant (appel- 
lant) was solvent and able to pay his creditors. 
Therefore, he dismissed the application. The 
appellant appealed to the Chief Court, 

Lala Ganga Ram for Lala Pardoman Das, 
for the Petitioner. 

Chaudhri Rambhaj 
spondents. 

Order.—A preliminary objection that 
the appeal lies to the Divisional Court, not 
to this Court, must be allowed. Section 46 
(1) of the Insolvency Act (III of 1907) gives 
an appeal to the District Court from any 
order made in the exercise of Insolvency 
Jurisdiction by a Court Subordinate to a 
District Court, and Punjab Home Depart- 


Datta, for the Re- 


7 ment Judicial Notification No. 889 of the 


18th November 1908, declares that the Divi- 
sional Court should be deemed to be a Dis- 
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trict Court for the purposes of section 46 
(1) of the Provincial Insolvency Act (III of 
1907). Section 46 (1) is probably a mis- 
take for section 46, as complications of a 
serious nature may arise from the limitation 
to section 46 (1) of the Notification. 

Be this as it may, the appellant felt 
himself aggrieved by an order made in the 
exercise of insolvency jurisdiction by a 
Court Subordinate to the Divisional Court 
and the appeal lies under the notification 
to the Divisional Court. The objection isal- 
lowed and the memorandum of appeal is 
returned for presentation in the Divisional 
Court. Parties will bear their own costs 
of this Court, the contents of the notifica- 
tion being calculated to create miscon- 
ception. 

To this extent the appeal is dismissed. 

Appeal partially dismissed. 





PUNJAB CHIEF COURT. 
First UWIL APPRAL No. 736 or 1910. 
October 21, 1910. 

Present: —Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Kensington. 
KHIRA AND OTHERS— PLAINTIFFS — 
APPELLANTS 
versus 
RALLA alius RULIA AND orgers— 


DEFENDANTS—RESPONDRNTS. 

Punjab Pre-emption Act (II of 1905), ss. 12, cls. (a) 
and (b) Secondly, 14 cls. (a) and (b)—Rival pre-emp- 
tors—One of several equal pre-emptors can improve his 
position before swit—Two sales by the same vendor —One 
of several heirs becoming co-sharer by pre-empting one 
sale—Preferential vight of such heir against other co- 
heirs in regard to the second sale. 

A vendor sold ‘some land on 17th July 1907. He 
also sold some other land to another vendee, on 17th 
August 1907. S, one of the vendor’s heirs, sued to 
pre-empt the first sale on 16th June 1908 and obtained 
a consent decree on the 28rd idem. On 25th idem, S 
sned to pre-empt the second sale. On 2nd July 1908, 
the other heirs of the vendor, who as co-heirs stood 
on an equal footing with S, instituted suits to pre- 
empt both sales as heirs of the vendor: 

Held, that the case fell under section 12 (b) 
secondly rather than under section 12 (a), and again 
under clause (a) rather than clause (b) of section 14, 
and that S, having got a decree in respect of the 
first sale, had become a co-sharer and as such he took 
precedence of the other co-heirs: 


Held, further, on the analogy of Dhanna Singh v. 
Gurbakhsh Singh, 91 P. R. 1909; 148 P.L.R. 1909; 161 
P. W. R. 1909; 4 Ind. Cas. 337, (F. B.), that a 
pre-emptor, like a vendee, can improve his posi- 
tion by the date on which he sues for pre-emption. 


Further appeal from the order of H. A, Rose, 
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Esquire, Divisional Judge, Ambala Division, 
dated the lst of April 1909, confirming that of 
the District Judge, Ludhiana, dated the 20th 
of November, 1908, decreeing the claim. ‘ 

Facts appear sufficiently from the 
following Judgment of the lower appellate 
Court. 

The leading facts of this litigation are very 
simple and are these :— 

Rulia sold certain land (A) by a deed of 17th 
July 1907 for Rs. 500. 

Healsosoldland (B) to Sultani on 17th 
August 1907 for Rs. 1,622. 

Sahib Ditta pre-empted the land (4). He 
filed a suit on June 16th, 1908, and obtained 
a decree on the 23rd idem. 

( On June 25th he filed a suit to pre-empt 
B). 

On July 2nd, Nihal &c., (appellants-plain- 

tiffs). filed suits to preeempt A and B. The 


case regarding A is still pending. This ro- 
lates to B. 

Sahib Ditta has obtained » decree for 
B also. 


Itis admitted and is clear that initially 
Sahib Ditta and the appellants-plaintiffs stood 
on an equal footing as co-heirs. But by his 
decree of June 23rd 1908, Sahib Ditta became 
a co sharer, and thereby acquired after the 
sales a better position than his co-heirs, 
plaintiffs-appellants. Now it is argued that 
the decree of 23rd June 1908 was collusive 
but it was notso. Sahib Ditta had admit- 
tedly a right of pre-emption and he sued to 
enforce it. The defendants were not bound 
to contest or to make a show of contesting 
his claim. Eventually Sahib Ditta must have 
obtained a decree and defendants were 
not called uponto fight outa hopeless cause 
‘or delay the decree, so they justifiably con- 
fessed judgment and on 23rd June 1908, Sahib 
Ditta became a co-sharer. 

It is, however, argued that he was not a 
co-sharer at the timeof the sale and only 
became so subsequently, though before ap- 
pellants-plaintiffs’ suit was filed. Now sec- 
tion 12(b)of the Pre-emption Act is. no doubt, 
ambiguous but it can only mean “co-sharers at 
the time of the suit” not “at the time of the 
sale.” Ifit meant the latter, a co-sharer 
atthe time of the sale could sell his share 
after it and yet pre-empt as a co-sharer. 
We have to look to the facts as they stand 
at the time this suit was instituted by ap. 
pellants-plaintiffg, By the 2nd of July 1908, 
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Sahib Ditta had by undue and excessive 
diligence succeeded in putting himself ina 
better position -than his other co-heirs and 
he must reap his reward. Itis - “necessary 
to enlarge on the complication; ‘ad hard- 
ships which might ensue if a agile back- 
ward pre-emptor could come in on the last 
day and defeat all the less dilatory p»- 
ptors by raising a claim inconsistent .with 
those already claimed by or decreed to them. 

I accordingly concur in the District 
Judge's finding and atfirm his decree. This 
appeal fails and is dismissed with costs. 

A further appeal was preferred to the Chief 
Court on the following grounds: 


1. That the lower Courts have mis- 
understood and misconstrued the provisions 
‘of section 12 of the Punjab Pre-emption Act. 

2. Thatthe learned District Judge has 
mis-applied the doctrine of superior and ex- 
cessive diligence. 


8. That the lower appellate Court was 
not justified in treating Sahib Ditta re- 
spondent asa co-sharer on the- strength of 
the consent decree of 23rd!June 1908, espe- 
cially whena snit for pre-emption of the 
land, which was the subject of that decree, 
“had been filed, within time, by the present 
plaintiffs and was pending in the Court of 
Munsif, Ludhiana, 


4, That the decree of 23rd June 1908 
was clearly acollusive decree and cannot be 
said to affect the rights of parties to the pre- 
judice of the present plaintiffs who were not 
parties in that suit. 

5. That in nocase was Sahib Ditta re- 
spondent entitled to a decree for! more than 
1/27th portion of the land sold. 

Bhagat Ishwar Das, for Bakbshi Ter Chand, 
for the Appellant. 

Lala Lampu Raz, for the Resp nants. 

Judgment.—tThis is an appeal by 
rival pre emptors against the man Sahib Ditta 
who has been given a preferential decree for 
certain land on payment of the full price 
specified in the sale-deed 

The lower Courts lave concurred in hold- 
ing that Sahib Ditta’s right is superior on the 
ground that during the intervening period 
between the dates of sale in dispute and in- 
stitution of the present suit, Sahib Ditta had 
succeeded in establishing his position as a 
co-sharer by obtaining as pre-emptor a con- 
sent decree of 23rd June 1908 in respect of 
a portion of the holding, covered by a com- 
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panion sale of the same date (17th July 
1907), as that with which we are here con- 
cerned. 

We can dispose at once of the 5th and 6th 
grounds of appeal. There may have been 
somewhat sharp practice on Sahib Ditta's 
part in respect of his previous suit and decree 
of 23rd June 1908. But we can find no indi- 
cation of anything justifying use of the word 
collusion, and unfortunately the law of pre- 
emption in the Punjab often resolves itself 
into a contest of witnesses. No one can be 
blamed; still less disqualified, merely becanse 
he has availed himself of an opportunity 
afforded by the technicalities of the Act. 

Ground No. 6 begs the whole question. 
No doubt, if the vendor’s heirs can claim pre- 
emption he as one of them would be res- 
tricted tu bis fractional share. The lower 
Courts have, however, decided that in his 
capacity of co-sharer he takes precedence of 
the heirs. . 

Tor the rest we are not aware of any rul- 
ing directly in point in support of the appel- 
lants’ contention. And if we turn to the 
Pre-emption Act we think that the case falls 
under section 12 (b) secondly, rather than 
under secticn 12 (a), and again under clause 
(a) rather than clause (b) of section 14. 

Further although the points concerned 
were not quite the same, there iga good dealin 
thecases of Mahtab-ud-din v. Karm Ilahi (1), 
and Hukim Singh v. Indar (2), to support 
the contention of Sabib Ditta. The conclusion 
arrived at by the Full Bench in Dhanna Singh 
v. Gurbakhsh Singh (3), is much in point. 
The dispute was there between 0 pre- 
emptor and the vendee and it was held that 
the date of institution of suit was the latest 
by which a vendee could improve his posi. 
tion after a sale. We are, ibis true, not 
now concerned with vendee who has been 
paid in full, but with rival pre-emptors, 
but as ab present advised we think that 
the same sort of reasoning will apply, 


We do not treat the present case as one of 
superior diligence as commonly understood 
and are not pressed by the ruling in Gokal 
and Jowahir v. Bhola (4). Our conclusion is 
that the lower Courts have decided the case 
correctly. 


(1) 73 P. R. 1898. 
(2) 46 P. R. 1902; 49 P. L. R. 1902. 
(3) 91 P. R. 1909; 143 P. L. R. 1909; 161 P. W. R. 
1909; 4 Ind. Cas. 337. 
( 4) 29 P. R. 1892. 
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NELAYATHAKSHI AMMAL V. TALUQ BOARD, MAYAVERAM. 


The appeal is dismissal with casts ¢o the 
respondent Sahib Ditta. 


Appeal dismissed, 





(s.c. 8 M. L. T. 841) 
MADRAS HIGH COURT. 
SRGOND Civiu APPEAL No. 1903 or 1908. 
April 21, 1910. 

Present-—Sir Ralph Benson, Judge, and - 
Mr. Justice Krishnaswami Aiyar. 
NALAYATHAKSHI AMMAI—Psarntire 
—APPELLANT 
versus 
Tite Talug BOARD, MAYAVERAM 
taroen its PRESIDENT—Desvrenpavr— 

i RESPONDENT. 

Madras Regulation (VIE of 1817), ss. 2,7,8 & 
13—Madras Act (V of 1884), s. 51 --Property dedicat- 
ed to charity —Board of Revenne, assuming manaye- 
ament—Subsequent handing over of the manayement 
to the Taluq Board—Powers and duties of the Taluy 
Board. 

Plaintiff's husband by his Will created certain 
charities and appointed trustees of which plaintiff was 
one. Tho testator provided in the Will that the trus- 
tees “shall maintain correct accounts accessible to all 
the persons.” 

In consequence of alleged 
Board of Reveaue intervened. 
Board of Revenue made 


mismanagement, the 
Subsequently, the 
over the managements 


und superintendence to the Taluy Board. The 
plaintiff claimed to inspect the accounts of the 
charity: 


Held, that where there is no averment of misman- 
agement by the Taluq Board, there is no right of in- 
spection in any member of the public. 

Held, also, that the direction in the Will does 
not impose the obligation to maintain accounts 
and allow inspection upon a statutory body en- 
tering on the management under statutory powers. 

Held, further, that though the. Board of Re- 
venue had only the powers of superintendence 
and not the right of actual managoment, under 
Regulation VII of 1817, the Zalug Board had both 
the powers. 

Held, likewise, that the Zalug Board had not, there- 
fore, the power of appointing trustees for the manage- 
ment of an institution taken over by it undor section 51 
of Madras Act V of 1884. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No. 
729 of 1907, presented against the decree of 
the Court of the District Munsif of Maya- 
veram, in Original Suit No. 33 of 1906. 

Judgment.—tThe plaintiff claims to 
inspect the accounts of a charity and has 
made the Taluq Board of Mayaveram, de- 
fendants. By the Will of the plaintiff's de. 
ceased husband, certain charities were created 


and trustees appointed. The plaintiff was 
one of them. In consequence of alleged mis- 
management the Board of Revenue intervened. 
It must be assumed forthe purposes of this 
case thatthe management and _ superinten- 
dence ofthe endowment were made over to 
the Talug Board under section 51 of the 
Madras Act V of 1884. The possession of 
the endowment property passed tothe Talug 
Board in due course. The plaintiff has ceas- 
ed to bea trustoe of the endowment and 
claims the right to inspect under a special 
clause in the Will which runs as follows :— I 
have appointed certain persons (named) as 
trustees. The said persons shall properly 
conduct the said charities according to their 
present scale and maintain correct accounts 
therefor in bound books accessible to all the 
persons.” The power is given by the instru- 
ment to the trustees appointed for the no- 
mination of their successors after their 
death. Jf the trustees made default in mana- 
gement and resign office the Government is 
given the power of appointing other trustees 
in their stend. Thereis no mention of the 
duty of maintaining correct accounts acces- 
sible to all in the case of the successors to 
be appointed by the trustees named or by 
the Government. It may, however, be assumed 
that it was the testator’s intention that such 
a duty should be attached to the successors as 
well. Butitis another question altogether 
whether the obligation to maintain accounts 
accessible to all attacks to the Talaq Board 
which takes the place of the trustees appoint- 
ed by the testator under special: statutory 
authority in the absence of a special direction 
in the statute itself. We do not suggest that 
the Talug Board as managers of a charity are 
not bound to maintain accounts like all 
managers of charitable institutions. But, as 
conceded by She learned Advocate-General 
there would be no duty in such a case to 
allow inspection to any member of the public 
when there is no averment of mismanage- 
ment. The question merely is whether, in 
the absence of a charge of mismanagement, 
the direction contained in the Will as to the 
maintenance of accounts accessible to the 
public will zpso facto impose the obligation 
upon the statutory body which enters upon 
management under statutory powers. We 
think we must answer this in the negative. 
The duty to keep and give inspection of ac- 
counts is part of the function of manage- 
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ment. When it is transferred bya special 
law to a statutory body, we must look to 
that law, and noś to the instrument of trust 
for the duties of the manager. There be- 
ing no provision in the Act requiring him 
to give the inspection songht for and no 
general right of inspection on a charge 
of mismanagement being now in question, we 
must negative the plaintifi’s claim. This is 
sufficient to dispose of the second appeal. 
But the question has been argued at some 
Jength as to whether the action is maintain- 
able against the Yaleq Board, when it has 
transferred the management to another 
person, as in this case itis alleged to have 
done. This raises the further question 
whether the Talug Board which has taken 
over the management under section 51 of the 
Local Boards’ Act, can appoint an indepen- 
dent trustee so as to divest itself of its duty 
of management. It has been. held that, 
under Regulation VII of 1817. The Board of 
Revenue has merely the powers of superin- 
tendence and not the right of actual manage- 
ment. The case, Venkatesa Nayudu v. 
Shrivan Shatagopa Shri Shatagopa Swami 
(1), if it does not actually decide it, suggests 
this view in more than one place as the 
proper view to take with regardto the powers 
of the Board of Revenue. In Ponduranga v. 
Nagappa (2), Muthusami Ayyar and Parker, 
` JJ., point ont that the powers of the Board of 
Revenue were primarily powers of supervision 
and control and that the committee con- 
stituted under Act XX of 1863, which was 
given the same powers as the Board of 
Revenue had under Regulation VII of 1817, 
was not entitled to sue for possession. In 
The Chairman, Municipal Council, Rajamundry 
v. Susurla Venkateswariu alias Venkatakitshna 
Brahma Sastrulst (8) it has been held that 
powers and duties of management did not 
attach to the Board of Revenue under 
Regalation VIL of 1817 and that they had 
no right to maintain a suit upon a bond 
executed in favour of a charitable foundation. 
But where under section 51, an institution is 
transferred by the Board of Revenue to the 
control of a Yalug Board, both powers of 
superintendence and of management are made 
_ over. To adopt the words of Miller and 
Munro, JJ., to the facts of this case, the 


(1) 7M. E. C, R. 7. 
(2) 12 M. 366, 
(3) 31 M, 111; 3M. L. T. 241, 


contention that the Talug Board has merely 
stepped into the shoes of the Board of 
Revenue, and has no greater powers does not 
seem to be correct. What was made over 
to the Talug Board under section 51 of the 
Local Boards’ Act was not only the superin- 
tendence of the charity bub also the actual 
management. Isit competent to the Talug 
Board to divest itself of the management given 
to it by virtue of section 51 of the Local 
Boards’ Act? Mr. Seshagiri Iyer contends 
that ib is competent to the Talug Board to 
do so and he relies on the clause in section 
öl of Act V of 1884 which runs as follows; 
—“Thereupon all powers and duties which 
attach to the Board of Revenue in respect 
thereof shall attach to such Local Board as 
if such Board had been specifically named 
in the said Regulation.” Is it said that the 
power to appoint trustees is among the 
powers of the Board of Revenue under the 
Regulation and that, therefore, the Talug 
Board has a like power, It is again contend- 
ed that the provision that, all powers of the 
Board of Revenue shall attach as if the Local 
Board had been named in the Regulation 
effects the substitution of the Local Board 
for the Board of Revenue wherever the latter 
term is employed in the Regulation. The 
question does not appear to us to be free 
from difficulty but we are inclined to hold 
that the contention is not right. In the first 
place, unlike the Board of Revenue which 
has no management, the Talug Board is 
given powers of management which must be 
deemed to be inconsistent, in the absence 
of specific authority, with a right to delegate 
the management. In the fsecond place, the 
power of appointing trustees vesting in the 
Board of Revenue under section 13 of the 
Regulation and the pre-requisite of such 
appointment being the receipt of a report 
from local agents, designated or appointed 
under the Regulation, it is difficult to argue 
that the Zalug Board has the same power 
of appointment when no local agents can 


‘be said to be contemplated as working under 


the Talug Board and making reports to it. 
Reading sections 7 and & of the Regulation 
together, it seems fairly clear that the local 
agents are public officers. We cannot suppose 
that section 51, which continues to the Taluq 
Board the powers and duties of the Board 
of Revenue has the effect of continuing to 
maintain local agents who are public officers 


490 


under the authority of the Talug Board. The 
powers and duties which are continued are 
probably those that are referred to in sections 
2,3 and 5 of the Regulation and not neces- 
sarily powers of superintendence over local 
agents: section 51 does not continue any 
duties of local agents towards Taluq Boards. 
The substitution of the Talun Board for the 
Board of Revenue is limited to the powers 
and duties which attach to the Board of 
Revenue. Weare inclined to hold that the 
Talug Board does not possess the power of 
appointing trustees which the Board of 
Revenue had in virtue of the provision 
contained in section 13 of the Regulation. It 
was suggested that section 3 cf the Regulation 
might be so construed as including the power 
to appoint trustees. We doubt whether it is 
admissible to include such an important 
power as that of appointing trustees under 
the general words of taking “such measures 
as may be necessary to ensure that all 
endowments are duly appropriated to the 
purpose for which they were destined.” If 
s3ation 3 incluied such power of ‘appointment 
it might, no doubt, be contended that the same 
power passed to the Taluq Board. But in 
the face of the specifie provision contained 
in section 13 of the Regulation, we are 
disinclined to hold that the same power is 
to be swept into the somewhat general 
language of section 3 of the Regulation. In 
this view it follows that the Talug Board 
has not the power to appoint independent 
trustees for the management of institutions 
taken over by it under section 51 of the Local 
Boards’ Act. Having regard, however, to 
the opinion already expressed as to the 
plaintifi’s right to claim inspection, we must 
dismiss the second appeal but in the circum- 
stances without costs. 


Appeal dismissed. 
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(s. c. 83E L. T. 344) 
MADRAS HIGH COURT. 
ORIGINAL SIDE Civiu APPBAL No. 15 or 1908. 
September 15, 1909. . 
Present:—Sir Ralph Benson, Og. Chief 
Justice, and Mr. Justice Sankaran Nair. 
GANTHAPODIKARA SHEIK MIRAN 
SAIB— DerANDANT— ARPELLANT 
versus 
Toe COMMERCIAL BANK or INDIA, 
LID, AND OTABRS—TRANSFERER PLAINTIPE— 
DEFENDANT3— RESPONDENTS. 

Suit among partner in favour of one—Decreed same 
of the partners for a certain sum against one of the 
debtors of the firm—No opportunity yiven to the debtor to 
contest the correctness of the amount, 

In a suit between the partners, when a certain 
sum is mentioned inthe decree, as being duefrom 
a person who is not a partner, the latter has the right 
of showing that the said sum or any portion thereof is 
not actually due from him, unless he had been pro- 


viously given an opportunity to show the same and 
failed. 


Appeal from the judgment and order of the 
Honourable Mr. Justice Boddam, dated the 
3rd day of December, 1907, in the exercise 
of the Ordinary Original Civil Jurisdiction 
nae High Court, in Civil Suit No. 160 of 

95. 


Judgment.—tt is contended befora 
us that though it is stated in the decree that 
a sum of Rs, 12,620-15-1 is payable by the 
appellant, this was done without affording 
him to show that such 
amount was not dae by him as the case, so 
far as the debts due were concerned, was 
really tried only between the plaintif and 
such of the defendants as were found to be 
really partners and this appellant was not a 
partner. The appellant’s contention appears 
to be well-founded. It was not necessary by 
the order to determine the amounts due by 
the various debtors. It might have been 
left to the Receiver to take the necessary steps 
to recover the debt. But as the order deter- 
mines the debts due by about ten debtors and 
only one of them, the appellant, has appealed, 
we think it would be more convenient to 
decide what debt, if any, is payable by this 
appellant also. We will, therefore, call for 
a finding on the question, “what debt, if any, 
is due by the appellant to the partners or 
what amount is dueto him by the partners.” 
Fresh evidence including oral evidence will be 
received. Seven days will be allowed for 
filing objections. 


Oase remanded, 
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(s. c. SM. L. T. 345.) 
MADRAS HIGH COURT. 
Civit Revrsros Petrrions Nos. 739 ra 745 
or 1907. 
February 1, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice. 
ITazareth Kibulat Syed GHULAM GHOUSE 
SHA SAHIB KADIRI—P:atxtizr— 
PETITIONER 
i VETSUS 
SHUNMUGAM PILLAI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Madras Rent Recovery Act (VIII of 1865), s. 14— 
Limitation Act (XV of 1877), Sch. II, art. 110—When 
arrears become due—Starting point of limitation. 

A landlord, who was the plaintiff in all the suits, 
sued his tenants in the Revenue Court in 1902 for 
the enforcement of pattahs under section 9 of the 
Rent Recovery Act and obtained a judgement on the 
24th May 1904. Provious to that, the tenants sued 
the landlord in the Civil Courts for a declaration 
that the landlord was not entitled to vary the terms 
of the previous pattahs, and obtained, during the pen- 
dency of the Revenue suit, a judgment in appeal in 
the High Court on 7th August 1902, which judgment 
contained the reservation: “ A general declaration 
will not, of course, prevent either party from 
claiming a modification of the patt ih, should circum- 
stances arise.” 

Held, that under the circumstances, the starting 
point for limitation was the judgment of the Revenue 
Court. 

Arunachellam Chettiar v. Kadir Rowthen, 29 M. 556; 
1 M. L. T. 315; 16 M. L J. 486, distinguished. 

Rangayya Appa Rao © BobbaSreeramulu, 27 M. 143; 
81 A. 17; 14 M.L.J. 1; 6 Bom. L. R. 241; 8 C.W.N. 162, 
referred to and followed. 


Petitions under section 25 of Act IX of 
1287, praying the High Court to revise 
the decrees and judgments uf the Court 
of the District Munsif of Valangiman, 
dated 6th day of September 1907, in Small 
Cause Suits Nos. 620 to 626 of 1907, respec- 
tively. 


Judgment.—these are suits for rent 
and the Munsif, sitting as a Small Cause 
Judge, has decided that the suits are barred 
by limitation. The question I have to con- 
sider is: Was he right in law in so holding? 

The tenants say that the suits are barred 
because the arrears became due within the 
meaning of article 110 of the second Schedule 
to the Limitation Act on the date of a judg- 
ment which was delivered on a first appeal 
by this Court, the date of the judgment be- 
ing the 7th August 1902. The landlord 
says that the arrears did not become due 
within the meaning of that article until a 


later date, viz, the 24th May 1904, that 
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being the date of a judgment by the Sub- 
Collector in certain proceedings before the 
Revenue Court under the Rent Recovery 
Act. The judgment of the High Court to 
which I have referred is a judgment in a 
suit in which the tenants sued the landlord 
for a declaration that the landlord was not 
entitled to vary the terms of previous 
pailahs—the pattahs in that suit relating 
to the same lands as the lands for which 
rent is now sought to be recovered in the 
present suits. The judgment by the Re- 
venue Court was a judgment in asuit by 
the landlord in the Revenue Court which 
was instituted in 1902 and in which, as I 
have said, judgment was given by the Sub- 
Collector on the 24th May 1904. 

The Munsif in deciding that the suits 
were time-barred has relied upon the deci- 
sion of this Court in Arunachellam Chettiar 
v. Kadir Rowthen (1), in which the learned 
Judges distinguished the case before them 
on the facts from the decision of the Privy 
Council in Rangayya Appa Rao v. Bobba 
Srivamulu (2). If the present case is on all 
fours with the case decided in Arunachellaum 
Chettiar vy. Kadir Rowthen(1), sitting asasingle 
Judge, I should, of course, follow it. But it 
seems to me that the present case is not onall 
fours with the Arunachellam Chettiar v. Kacir 
Rowthen (1). That is a case in which the cir- 
cumstances are somewhat special and in which 
it was shown that by custom the rents were 
payable in kind, not at the end of the fasli 
which I understand to be the ordinary rule 
but at the time of the harvest. And it 
was there held that the rent was ascertained 
as soon as the harvest was reaped. The 
question I have to determine is not whether 
rent was ascertained at the end of the fasli 
or at some date before the end of the fasli, 
but whether the rent was ascertained at the 
date of the judgment of the High Court in 
the teaants’ declaratory suits, or whether it 
was ascertained at the date of the judgment 
of the Snb-Collector in the Revenue pro- 
ceedings brought by the landlord. Conse- 
quently it seems to me, I am not bound hy 
the decision in Aranachallam Chettiar v. 
Kadir Rowthen (1). 

Then I go back to the decision of the 
Privy Council in Raigayya Appa Ruo v. 
Bobba Sriramulu (2). It must be borne in 

(1) 29 M. 556; 1M. L. T. 315; 16 M. L. J. 486. 

(2) 27 M. 143; 31 A. 17; 14 M. L. J. 1; 6 Bom. L. R. 
241; 8 C. W. 162. 
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mind that in the present cases, the Revenue 
proceedings were pending at the date of the 
judgment in the High Court in the suits by 
the tenants. I am not atall satisfied that 
the judgment in the declaratory suit by 
the tenants did determine once and for all 
the rate of rent which was payable in 
respect of these lands. The declaration given 
is in somewhat guarded terms. At the end 
there is this provision “A general declara- 
. tion will not, of course, prevent either party 
from claiming a modification of the puttah 
should circumstances arise.” But even sup- 
posing that this judgment did determine 
the rate of rent, it does not seem to me, 
necessarily, to follow from that, that in the 
state of things which existed here, where, at 
the date of the judgment of the High Court, 
proceedings properly brought by the land- 
lord were pending in the Revenue Court, the 
date of the judgment of the High Court 
must be the date from which the statute 
‘of limitation begins to run as against the 
landlord. 

In the Rangayya Appz Rao v. Bobba 
Sriramulu (2) their Lordships after examin- 
ing the provisions of the Rent Recovery 
Act say: “Under this procedure it seems 
clear that as long as proceedings are pend- 
ing before the Collector and on appeal from 
him before the Civil Courts, the rate of 
rent is in suspense, for no one can say what 
it will prove to be, and that, therefore, no 
arrear of rent can be said to have become 
due within the meaning of the Limitation 
Act.”- 1 think I must apply that proposition 
to the facts here. Of course, it is argued 
that the rate of rent is not in suspense, 
because it has been held that it is a certain 
amount in the High Court proceedings. I say 
Tam not satisfied as to that. My attention 
has been drawn on behalf of the tenants to 
another passage: “In their Lordships’ 
opinion this whole series of sections ap- 
plies to ascertained rents, not to rents at 
rates which have yet to be determined.” 
That passage in the judgment occurs after 
the examination of the provisions of the Rent 
Recovery Act. And I think when their 
Lordships speak about ‘ascertained rents’ 
they mean rents which have been ascertained 
by means of the procedure provided by the 
Rent Recovery Act. 

Now it is beyond question that a landlord 
cannot get his rent until he has tendered a 
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pattah which the tenant has accepted or with 
regard to which the Courts have held that he 
is bound to accept it. And I thinkit is 
anomalous that limitation should begin to 
run against him ata date anterior to the 
date when he can enforce his claim for 
rent. 

I think the Munsif was wrong in his view 
of the law. 

In ©. R.P. Nos. 739, 740 and 743 the’ 
decrees of the Munsif will be sek aside 
and the cases will go back to be dealt 
with according to law. Costs will abide 
the event. 

C. R. P. No. 744 is dismissed with costs. 

In C. R. P. Nos. 741, 742 and 745 there 
will bea decree for rent with costs through- 
oat. 


Cs. c. 8 M. L. 'P. 847.) 
MADRAS HIGH COURT. 
Seconp Civic Appeat No. 563 ov 1908. 
April 21, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Munro. 
CHINNATHAYAMMAL—Puatntirr— 
APPELLANT 
versus . 
CHIKKANNA CHETTY—Derenpaxt— 
RESPONDENT. 
Civil Procedure Code (Act XIV of 1882), ss. 25 and 
58Z—Powers of appellate Court to transfer appeals. 
The District Court has no jurisdiction to transfer 
an appeal tothe Subordinate Judge’s Court after the 
District Court has heard it in part. 
Kumarasami Reddiar y. Subbaraya Reddiar, 23 M. 314, 
followed. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Salem, in Appeal 
Suit No. 177 of 1905, presented against the 
decree of the Court of the District Munsif 
of Krishnagiri, in Original Suit No. 252 of 
1904. 

Judgment.—tThe only ground of ap- 
peal with which we need deal is the ground 
of jurisdiction, viz., that the District Judge 
having heard the appeal in part and remand- 
ed issues for trial, he could not transfer the 
appeal to the Subordinate Judge. 


The Advocate-General suggested that in 
this case the crder of transfer was made by the 
High Conrt and not bythe District Judge. 
Apparently, however, no order of transfer 
was made by the High Court. We must 
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take it then that the order was made by the 
District Court. That being so, the case is 
governed by the decision in Kumarasamt 
Reddvar v. Subbaraya Reddiar (1). We agree 
with this decision. We think it is more con- 
venient to deal with the present case on the 
general principles on which Kumarasamt 
Reddiar v. Subbaraya Reddiar (1) was decid- 
ed than—as the Advocate-General has invited 
us to do—to take into consideration the fact 
that in this particular case the individual 
District Judge, whoiheard the appeal in part 
. and remanded the case for findings, was not 
the District Judge when the appeal was 

heard. : ` 
We must set aside the decree of the Sub- 
ordinate Judge and remand the appeal to the 
District Judge to be dealt with according to 

- law. 

Costs will abide the event. 


( Case remanded. 
1) 23 M, 814. 


(s.c. SM. L. T. 347.) 

MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 62 or 1910. 
CRTAMTNAL Revision Perition No. 52 or 1910. 
August 1, 1910. 

Present:—Mr. Justice Sankaran Nair. 
Inve MUTHU PILLAI AND orHers— 


< PETITIONERS. 

Criminal Procedure Code (dct V of 1898), s. 110, cl. 
(f) and s, 117—Secwrity for good behaviour. 

The accused were required by an order, passed 
by tho Sub-Divisional Magistrato of Sattur, to show 
cause why they should not be made to execute 
bonds for good behaviour under section 110 (f) of 
Criminal Procedure Code. There was no evidenco 
against the accused except this that they were 
habitual offenders by repute; that. some of tlie 
accused committed an assault for which they were 
tried and acquitted, and that another assa:lt was 
committed by them which is disbelicved: 

Held, that evidence.of generalrepute is not ad- 
missible under section 110, clause (f), though it may 
be admissible under section 110 clauso (f) coupled 
with some other sub-clause, under which it may be 
admissible. ‘ 


Held, also, that exceptions, such as in sec- 
tion 117, Criminal Procedure Code, to the general 
rules of cvidence, must ‘only be applied to the 
eases to which they are confined by tho Legislature. 

Emperor ¥. Bidhyapathi, 25 A.273 ; A. W. N. (1908) 
36, approved. 

Kalai Haldar v. Emperor, 29 C. 779, Wahid 
Ali Khin v. Emperor, 11 ©. W. N. 789; 6 Cr. L. J. 
1, referred to., , 


Parasulla v. King Emperor, 13 CO. W. N. 244; 4 Ind. 
Cas. 10; 10 Cr. L. J. 160, distinguished, 
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Petition, ander sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the order, dated 2nd 
October 1909 of the Sub-Divisional Magis- 
trate, Sattur in Miscellaneous Case No. 7 
of 1909. 

Order.—The Sub- Divisional Magistrate 
of Sattur passed an order requiring the peti- 
tioners, six in number, to show cause why 
they should not be made to execute bonds for 
good behaviour as he had information that 
each of them “ is so desperate and dangerous 
as to render his being at large without se- 
cuity hazardous to the community”, see sec- 
tion 110 clause (f) of the Codeof Criminal 
Procedure. , 

After taking evidence he has passed his 
final order directing them to give se- 
curity. Thisisa petition against that order, 
The main contention is that there is no 
legal evidence on which the order can be 
sustained. 

All the prosecution witnesses except the 
first two and the fourth give evidence of the 
accused being habitual offenders by repute. 
The first two speak to an assault by some 
of the accused for which they were tried 
and acquitted. The fourth witness speaks 
to another assault, but the Magistrate thinks 
and I agree with him that he cannot be 
believed without corroboration which is not 
forthcoming. 

The only remaining evidence is of general 
repute and is hearsay and such evidence is 
only admissible under section 117 to prove 
that a person is a habitual offender, under 
section 110, but not to pruve a charge under 
section 110 clause (f) of being a desparate 
and dangerous character. See Emperor v 
Bidhyapathi (1), where the question is dis- 
cussed with reference to section 107; see 
also Kalai Haldar v. Emperor (2). The 
ruling in Kalai Haldar v. Emperor (2) has 
not been in any way shaken but is followed 
in Wahid Ali Khan v. Emperor (3). 

It is argued by the Public Prosecutor that 
though evidence of general repute is not 
admissible to prove a charge under sec- 
tion 110 clause (f) it is admissible to prore 
that a person is a habitual offender under 


“section 117 and the fact so proved is evi- 


dence which the Magistrate may consider 
(1) 25 A. 253; A. W. N. (1903) 33, 
(2) 29 C. 779. 
(3) LLC. W. N. 789; 6 Or L. J. 1, 
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to prove a charge under clause (f) and 
he relies upon Parasulla v. The King-Emperor 
(4), where a person was charged both under 
clauses (a) and (f). 

Whether where a person is tried jointly 
for charges under clause (f) and under any 
other clause a finding that he is an habitual 
offender under the other clause may be taken 
into consideration when deciding the charge 
under clause (A) it is unnecessary to consider, 
and probably jit will not be of any practical 
nse to consider that question, as in that 
case an order could be passed without re- 
ference to clause (f). But I am clearly of 
opinion where a person is solely charged 
under clause (f) evidence of general repute 
is not admissible, as a provision of law 
which is an exception to the general rules 
of evidence must be only applied to the cases 
to which it is confined bythe legislature. Ex- 
cluding such evidence, there is none to support 
the order appealed against andit is according- 
ly set aside. 

Order set aside. 

(4) 130. W.N. 244; $ Ind. Cas. 10; 10 Cr. L. J. 460. 





«(s. 6. 33 P. W. R. 1910 Cr.) 
PUNJAB CHIEF COURT. 
Crimryau Revision No. 291 or 1910. 


Present:—Sir Arthur Reid, Kr., Chief Judge. 
BULAN DA—Coxvict—PEtiTIONER 
versus 
EMPEROR—Proseccror—RFsponDEnt. 

Penal Code (Act XLV of 1860), s. 498—Voidable 
marriage-—Sunnies. 

A woman is not the wife ofa man within the 
moaning of sacsion 493, Indian Penal Code, if 
their marriago is voidable. Consequently the entice- 
ment, etc., of such a woman is not indictable under 
the said section: 

A judicial order is not necessary to effect the 
cancellation of avoidable marriage among Sunnies. 

Badal Awrat v. Crown, 19 C. 79, followed. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
Sheikh Asgar Ali, District Magistrate, 
Gujranwala, dated the 10th February, 1910, 
confirming that of Lala Parma Nand, Magis- 
trate, 2nd Class, Hafizabad, dated the 28th 
January, 1910, convicting the petitioner. 

Lala Amar Nath, for the Petitioner. 


Judgment.—tThe lower appellate 
Court has held that the marriage of Musam- 
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mat Bahishtan to the complainant was void- 
able, not void and could under certain 
circumstances be repudiated. by her, but 
that no proper repudiation had taken piace. 
In Badal Aurat v. Queen-Empress (1), it was 
held that a judicial order was not necessary 
to effect the cancellation of a voidable marriage 
among Sunnies. 

The elements of an offence under section 
498 of the Penal Code have not, in my 
opinion, been established, ; 

Tallow the application and set asida th2 
conviction and sentence. 

The petitioner is discharged from his bail. 

Petition allowed. 

(1) 19 ©. 79. 


(s. c. 93 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 645 or 1909. 
April 16, 1910. 

Present:—Sir Arthur Reid, Kr., Chief Juig. 
SOSNI AND ANOTHER—CONVICTS—ÅPPELTANIS 
versus 
EMPEROR — RESPONDENT. 

Burden of proof—Rape on a child—Complaint of 
robbery—Report of Chemical Evaminer—Confession. 

The accused, who belonged to the menial staff of a 
railway station, were convicted of ravishing a girl 
11—13 years of age, who was travelling in a frain and 
was left at the station while gettinga drink. Their 
confessions were recorded by a Magistrate of the tirat 
classa day after the occurrence and the Chemical 
Examiner’s report supported the girl’s story. On 
appeal it was contended that the confessions were 
not admissible in evidence and thatthe girl having in 
the first instance complained only of the robbery of 
her ornaments was not a credible witness: 

Held, that the contentions were not valid, for the 
confessions were validly recorded and appeared to bo 
voluntary, and the fact that the girl in the first in- 
stauce complained only of robbery of the ornaments 
to the strangers was natural, 

Appeal from the order of the Magistrate, Ist 
class, Amritsar, exercising enhanced powers 
under section 30 ofthe Criminal Procedure 
Code, dated the 29th November 190), con- 
victing the appellants, 

Mr. Jalal-ul-din, for the Appellants. 

Judgment.—I see no reason for inter- 
ference. The statement of the complainant, 
Musammat Roshan, a child 11—13 years of 
age, was simple and straightforward, and ib 
was natural that she should, in tha first 
instance, complain to the strangers, among 
whom she found herself, only of the robbary 
of her ornaments. 
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The unfortunate child had run away from 
her husband’s house, to escape from his 
embraces, had got into a train, without a 
ticket and had travelled about 130 miles 
when she was left at a small station while 
getting a drink. 

The appellants belonged to the menial staff 
of the station, and I cannot assume without a 
scrap of evidence in support of the assump- 
tion and in the face of the confessions made 
to the Magistrate of the 1st class by the appel- 
lants, the day after the alleged offences were 
committed, that the girl invented the story 
of the rape and that the appellants were 
forced to make false confessions. 

The . Chemical Examiners report cor- 
roborates the complainant’s story, and I see 
no reason for doubting that the offences were 
committed as described by her, or that the 
police investigation was properly conducted, 
or that the confessions were voluntary and 
accurately recorded. 

The evidence for the defence is worthless. 

The record contains ample material for 
convictions, aud the appellants, aged res- 
pectively 23 and 22 years, apparently, thought 
that denial was hopeless. 

The offences were brutal and the victim 
was a child, and the sentences are by no 
means excessive. 

I dismiss the appeal. 


This case is a striking illustration of the 
result of sending a child wife to the house of 
her husband, a widower, aged 40. 

Appeal dismissed. 


(s. c. 9-4 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 

First Civic Appzat No. 1304 ov 1907. 
February 25, 1910. 
Present:—Mz. Justice Williams and 
Mr. Justice Shah Din. 

KALU AND OTHERS— PLAINTIFFS — APPELLANTS 


versus 
FARMANA AND OTEER3—DEFENDANTS — 
RESPONDENTS. 


Common land —PVillage divided into tarfas and occu- 
pied by different tribes—Holdings not equivalent in 
extent but similar in kind—Settlement Records—Entries 
not made aster full inguiry—Res judicata — Obiter 
dictum—Adimission, when not binding —Statement made 
by several persons representing all the proprietors— 
Registration Act (III of 1877), s. 17—Lmmovable pro- 
perty—Palue not shown to exceed Ra. 100—DPocument 
qnercly admitting an antceedent right. 
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The plaintiffs, Dhamials of the vilage Jhurmat 
Khurd in the Rawalpindi District, sued for a declara- 
tion of their rights as proprietors of the land in suit 
in the village and to shures in the common land. It 
was found that the village was occupied by members 
of three tribes the Budhals, who had a taraf of their 
own, and the Kathrils and Dhamials, who had seven 
tarafs between them, the Kathrils owning three pattis 
out of it andthe Dhamials one. 

There was nothing to show that the Dhamials 
acquired their holding in vilago in any manner 
different to the Kathrils and Budhals, their holdings 
were not equivalent in extent but were presumably 
similar in kind. i 

At the summary settlement of 1858, the Dhamials 
were shown as having a share inthe shamilat of 
their taraf. 

When the settlement of 1860 was proceeding, the 
Kathrils sued the Dhumials to eject them from the 
lands in their possession alleging that the latter were 
their tenants. The suit was dismissed but the Court 
observed in the judgment thatthe Dhamials had no 
right in the shamilat. lu the regular settlement it 
was decided that the Dhamials had no shave in the 
shamilat, In 1868 the Dhamials secured from several 
Kathril proprietors a stamped acknowledgmunt that 
the former were entitled to a share in the shanilat, 
It was contended for the defendants that the docit. 
ment was not admissible in evidence for want of 
registration. In 1885 Settlement the Dhaniialy were 
only recorded as melikan qubzd of their proprietary 
hi and as tenants yhair manrus? of two shamilat 

elds: 

; Held, that the plaintiffs were entitled to tle declara- 
tion prayed for. ‘The observation in the judement in 
1860 case was a moro obiter dictum and was not res 
judicata. 

That the acknowledgment was not inadmissible in 
evidence, for (1) it was not shown that plaintiffs’ share 
in shamilat in 1868 had a money value of Rs. 100 and 
(2) the document merety admitted antecedent right 

Amir-ud-Din v. Jamal-ud-din, 26 P. R. 1891; Wazir 
Ali v. Assa Ram, 95 P. R. 1894, referred to, , i 
_ lt was not shown thatthe rights the plaintiffs had 
in the land and to the shamilat were in any way lost 
or transferred to the defendants, 4 


Further appeal from the order of the Divi. 
sional Judge, Rawalpindi Division, dated the 
22nd August 1907, reversing the decree of 
the Munsif, Ist class, Rawalpindi, dated the 
27th February 1907, decreeing plaintiffs’ 
claim. 

Bhagat Gobind Das, for the Appellants, 

Messrs. Raushan Lal and Sham Lal, for the 
Respondents. 


Judgment.—tThe facts of this caso 
are fully set forth in the judgment of the 
Divisional Court, and we do not propose to 
re-produce them here. Aftera careful con. 
sideration of them, however, and of the argu- 
ments of the learned counsel, who barve 
appeared before us, we are unable to accept 
the conclusions at which the learned Niyi- 
Bional Judge hag arived., i 
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The first point that we notice is that the 
village of Jhurmat Khurd is occupied by 
members of three tribes: the Budhals who have 
a tarf of their own, and the Kathrils and 
Dhamials, who have the second tarf between 
them, the Kathrils owning three patitis out of 
it, and the Dhamials one. There is absolutely 
nothing on the record to show that the 
Dhamials acquired their holding in the village 
in any manner different to the Kathrils and 
Budhals, and the inference is that their hold- 
ings, although not equivalent in extent, are 
similar in kind, and that all three are en- 
titled to share in the common accessories 
which attach to the ownership of proprietary 
rights, in which a right to a share in the 
shamilat is, of course, included. The fact, 
that the Dhamials appear to have had from 
the beginning a separate palli of their own 
materially corroborates the view that, as 
proprietors, they occupied the same position 
as members of the other tribes. 

The second point to notice is that at the 
Summary Setilement of 1853, the Dhamials 
were distinctly shown as having a share in the 
shamilat of their tarf. This is clear from the 
statement set out in the learned Divisional 
Judge’s judgment. The three Kathril paitis 
of the Zud tarf had shamilat of their own 
aggregating 152 ghumaos (? bighas), 2 kanals 
3 marlas,and in addition to that vhere is 
shown an item of shamélat tary 108 (probably 
kanals). Ifthe Dhamials had no share in 
this, is would have been included and amal- 
gamated in the entry of shamilat belonging 
exclusively to the Kathrili patt/s, and the fact 
that there is a separate entry of the shamilat 
tarf sufficiently indicates that, in the opinion 
of the officers making the entry, the fourth 
or Dhamial patti had interest threin. 

We now come tothe year 1860, when, on 
the one hand, the Regular Settlement was 
proceeding, and, on the other, the Khtarils 
sued the Dhamials to eject them from the 
lands in their possession, alleging that the 
latter were their tenants. The case was heard 
by Munshi Amin Chand, Settlement Extra 
Assistant Commissioner. who dismissed it, 
thereby upholding the claims of the Dhamials 
to be proprietors, but added in his judgment, 
what was for the purposes of the suit before 
him, the purely irrelevant obiter dictum that 
the Dhamials bad no rights in the shamélat. 
There was at that time no question or dispute 
about the shamilal-deh, as the earned Divi- 
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sional Judge admits, and the finding on this 
point cannot, therefore, be treated as res judi- 
cata between the parties. It may. however. 
be taken as an admission against interest on 
the part of the Dhamials subject to the fol- 
lowing criticisms which go far to deprive it 
of any value as an admission: (1) We do 
not know what. the Dhamials actually said, 
the statements of no less than three witnesses 
being lumped together in one composite whole; 
(2) we do not know if they appreciated the 
niceties of the term “Malikan qabza;” and 
(3) their words, which were “apne mukbuzi 
ke malik, are fairly capable of the construc- 
tion that they claimed to own all the land in 
their possession which, as the dispute then 
proceeding merely regarded the land in their 
possession, would not necessarily exclude a 


‘claim to own lands not in their possession 


such as a share in the shamulat. 

In the Regular Settlement, as the learned 
Divisional Judge has remarked, it was decided 
that the Dhamials had no share in the 
shamilat (in this Settlement the shamilat of 
the two farfs was amalgamated as shamilat- 
deh) and section 4 of the Wajib-ul-arz incor- 
porates that decision in express terms. In the 
absence of any evidence on this point we are 
unable to accept the Divisional Judge’s view 
that this decision was cometoafterfullenquiry. 
We think it infinitely more likely that the 
entry merely re-produces the finding of Munshi 
Amin Chand inthe judgment which he had 
just delivered and which, as we have indicated 
was irrelevant, obiter dictum, and very possi- 
bly based on a misconstruction of the stale- 
ments made by the Dhamials. Incidentally 
we notice that Munshi Amin Chandin his 
judgment actually said that the Dhamials . 
were Maliks as the Kathrils were. 

Lastly, we have the fact that in 1868, the 
Dhamials secured from several Kathril malliks 
a stamped acknowledgment that the former, 
were entitled to a share in the shamzlat. The 
learned Divisional Judge thinks that this 
document bears the uames of five malzits, but 
we doubt whether more than four are genuine, 
and he comments on the document in the 
following words: “It was not executed by 
all the proprietors and was never given 
effect to in the Revenue papers.” It has 
further been urged that the document is not 
admissible in evidence, as it is nob regis- 
tered. Dealing with the last point first, we 
consider the document to be admissible in 
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evidence for two reasons: Fersily, ib is 
nowhere shown that the Dhamials’ share in 
the shamilaé had in 1858, a money value of 
Rs. 100, and we are inclined to think that 
probably it had not; and, secondly, the docu- 
ment merely admitted an antecedent right of 
the Dhamials ; it neither created, nor declared 
the creation or existence of any new right. 
Tn each circumstance the authorities are to 
the effect that registration was nob necassary. 
[See in the cases of Amdr-ud-din v. Jamal-ud- 
din (1); Wazir Ali v. Assa Ram (2)]. 

As regards the fach that only four of the 
proprietors executed it, this is true, but it 
must be remembered that the number of 
Kathril proprietors at the time of the Sum- 
mary Settlement was only three, and al- 
though their descendants were in 1858 some- 
what more numerous, yet the execution of 
the document by sv many as four ıs a very 
significant fact, especially as the four exe- 
cutants are very fairly representatives of 
the whole body of Kathril proprietors; and 
the fact that they executed the document is 
excellent evidence that the Dhamials hava 
right on their side as regards the executants; 
and, if so, as regards the executants, they 
undoubtedly have the same rights as regards 
the rest. 

As regards the failure of the Dhamials to 
get the revenue papers corrected so as to 
accord with their agreement, this is, no doubt, 
a curious circumstance, the more especially 
as there was a revised Settlement in 1885, 
or thereabouts at which they do not seem to 
have produced their agreement and in which 
at any rate they were only recorded as 
“ Malikan kabza” of their proprietary hold- 
ings and as tenants “ghair-maurusi” of two 
shamilat fields. At the same time the ex- 
planation offered, viz., that they intended 
to produce their agreement when the time 
came for partition—they certainly seem to 
have kept the document very carefully for 
the last forty years—is not in itself unreason- 
able, even if their action was injudicious, 
as we think it was; for we believe that 
put for this delay the claim of the Dhamials 
to share in the shamzlat would not have been 
opposed. i 

We accordingly accept this appeal and, re- 
versing the finding and decree of the Divi- 
sional Court, we restore the decree of the 


(1) 26 P. R. 1891. 
(2) 95 P, R. 1894, 
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Court of first instance, with the exception 
that as we believe that the plaintiffs have 
rather courted this opposition by their 


dilatory methods of procedure, we leave the 


parties to bear their own costs throughout. 
. Appeal accepted. 


Cs. c. 95 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civin Appear No. 135 or 1910. 
July 1, 1910. 

Present: —Mr. Justice Chevis. 
Pandit GIRDHARI LAL AND ANOTHESR— 
DEFENDANTS— ÅPPELLANTS 

vergus | 
Pandit DEVI DIAL —PuAlNTIPE— 
RESPONDENT. 

Copyright—Almanac—Burden of proof—Injunction. 

lua suit for injunction onthe ground of infringe- 
ment of plaintiff's copy-right in an almanac published 
by him, it was found that the tables given in the 
parties’ almanacs tallied, except as rezards minutes 
and seconds, that the calculations were admittedly 
worked out on what are known as Makrand and that 
there were other almanacs which resembled the 
defendants’: A x 

Held, that these findings were not sufficient to 
establish piracy on the part of the defendants: a 

Held, also, that the fact that in previous years the 
defendants obtained information for their almanacs 
from plaintiff on payment of money did not affect 
the case. 

The weaknoss of tlic’ defence does uot make up for 
want of proof of the allegations of the plaintiff. 

Further appeal from the decree ‘of the 
Divisional Judge, Lahore Division, dated the 
31st January 1910, reversing the order of the 
Sub-Judge, lst class, Lahore, dated the 30th 
April 1908, dismissing plaintiff's claim. 

R. B. Shadi Lal, and Lala Moti Lal, for the 
Appellants. 

R. B. Lal Chand and Mr. Sukh Dial, for 
the Respondent. 

Judgment.—the plaintiff in this case 
has for some years past published an almanac 
copy-right almanac in Hindi. The defen- 
dant has for some years published an almanac 
in Urdu. The plaintiff sues for an injunc- 
tion to restrain defendant from copying from 
his almanac and complains of defendant having 
copied inthe almanac for 1906. The defen- 
dant denies that he has copied from the 
plaintiff’s almanac. 

The first Court found it unproved that 
defendant has infringed plaintiff’s copy-right 
and dismissed the suit. The learned Divi- 
sional Judge, on considering the evidence, 
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came to a. reverse finding and gave a decree 
as prayed for and awarded Rs. 1,132 as 
damages. The evidence may be divided 
into two parts (1) as to defendant’s almanac 
being acopy of plaintiff’s, and (2) as to 
defendant having in past years paid plain- 
tiff Rs. 200a year for materials for the 
almanac. 

The witnesses on the first point are Shib 
Dyal, Jiwan Ram and Pars Ram. I have 
considered their evidence carefully, and all 
it amounts to is that the tables given.in both 
almanacs tally, except as regards minutes 
and seconds. The calculations are admittedly 
worked out on what are known as Makrand 
which is described asan old book of Loga- 
rithms, Plaintiff possesses a manuscript copy 
of the Makrand, but he ‘certainly does not 
possess the only copy in thé world, for when 
he was in the wituess-box he was shown, ap- 
parently to his surprise, a printed copy. 
Now itis obvious that any man possessed of 
the necessary mathematical knowledge can, 
with the help of a copy of the Makrand, 
make the necessary calculations, working 
out the number of ghar’s and pals from 
sunrise to sunrise for each day of the coming 
year. If two men make the calculations 
independently the result will admittedly 
be the same, errors accepted. There are 
other calendars besides those published by the 
plaintiff andthe defendant; other calendars are 
published both in Lahore and elsewhere. 
Other calendars, besides the defendant’s 
resemble the plaintiff's, as plaintiff has 
admitted when in the witness-box, He owns 
that Narain Das’s and Dina Nath’s calendars 
resemble his, but he suggests that these 
two are copied from his. As if he were the 
only person in the world who could make 
the necessary calculations. The figures 
given in defendant’s calendar tally with 
those in plaintiff’s calendar in the main, the 
difference being only in minutes and seconds, 
but what does it show ? Are we to assume 
that defendant has copied from plaintiff's 
calendar, making trifling alterations in 
minutes and seconds to cloak his offence? 
It is equally possible that defendant copied 
from some one else's calendar. Or that 
defendant made his own calculations, or 
(for apparently he has not the educational 
power himself) employed some one else to 
do the work for him. It is quite true that 
defendant has failed tv prove satisfactorily 
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how he got the work done. Of the three 
men named by him one is dead, another is not 
produced as a witness, and the third, Bhagwan 
Das, only says he corrected some dates said 
to be favourable for marriages. But the weak- 
ness of the defence will not make up for 
want of proof of the allegation of plagiarism. 

I do not propose to enter closely into the 
evidence as to defendant having paid plain- 
tiff money in past years. The first Court 
disbelieved this evidence; but the learned 
Divisional Judge has believed it. The Divi- 
sional Judge may perhaps be right, bub even 
assuming this evidenceto be true I fail to 
see how it proves the present charge of 
plagiarism to be true. Assuming that de- 
fendant bought his information from 
plaintiff in past years, and has now stopped 
buying it from plaintiff, this does not prove 
that defendant has now stolen his informa- 
tion from plaintiff. On the other hand, ‘the 
fact of defendant having-ceased to buy his 
information from plaintiff might be the 
cause of plaintiff having brought the 
present claim either out of enmity or of 
bona fide suspicion. That there is bitter 
ill-feeling between the parties is clear; in 


_ fact there have been criminal cases between 


them, the beginning of the trouble being 
that in 1904, plaintiff for the first time 
brought out a calendar in Urdu and called 
it Mash-hur-i-Alam Jantré which was the 
name under which defendant had for years 
before then been publishing his Urdu calen- 
dar. 

In such works as calendars, dictionaries 
and the like, resemblances must perforce be 
found, and it is. for the plaintiff in such a 
case clearly to prove plagiarism. That T 
hold has not been proved in the present case, 
and it is not sufficient to say that the 
circumstances are suspicious. Itis, of course, 
easy for plaintiff to suspect that the defendant 
has taken his “information from plaintiff's 
calendar, but until there is judicial proof 
that he has done so the claim cannot be 
decreed. 


I accept the appeal and reversing the 
lower Court’s decree, Iyestore the decree 
of the first Court dismissing the suit. 
Plaintiff will pay the defendant’s costs 
throughout. . 

‘ Appeal accepted, 
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PUNJAB CHIEF COURT. 

First Civit Arrear No. 668 or 1907. 

April 2, 1909. 

Present:—Mr. Justice Kensington, 

and Mr. Justice Shah Din 
ifisammat ATO—Devenpant—ApPELnayt 
versus 
Musammat MIRO-—PrLAINTIFF — RESPONDENT, 

Custom—Succession—A Muhammadan Rajput dying 
leavinga minor sonand widows—Widows succeed in 
equal shares on son’s death, 

A Muhammadan Rajput died leaving a minor son 
and three widows, onc of whom was the mothér of 
the minor: Held, on the death of the son without 
issue, that on the general principles of succession 
under custom,.all the widows wero entitled to life- 
interest in equal shares, which they would have in- 
herited on the death of their husband but for the 
intervention of the son. 

The Full Bench ruling, Hamira v. Ram Singh, 184 
P. R. 1907 385 P. W. R. 1907, does not lay down a 
general principle that in matters of succession descent 
should not be traced upwards in order to determinc 
the immediate heir. : 

Further appeal from the decree of the 
Additional Divisional Judge, Hoshiarpur 
Division, dated the 17th May 1607, reversing 


that of the Sub-Judge, Hoshiarpur, dated the- 


- 27th July 1906, dismissing the suit. 

Pandit Sico Narain, for the Appellant. 

Mirza Jalal-ud-Din, for the Respondent. 

Judgment.—tThe essential facts of 
this case are as follows. Babu Khan, a 
Muhammadan Rajput, died some 8 years ago 
leaving three widows anda son. Hisland 
was entered in theson’s name. On the gon’s 

` death in 1905, a mutation order was passed 
in favour of the three widows of Babu Khan 
and his mother, but on the 4th January 
1906, the Collector in appeal decided that the 
whole ofthe land should be recorded in the 
name of one widow, Musammal Ato, the 
mother of the deceased son. His reasons 
for this rather strange order were (1) that 
Musammat Ato had not been divorced by 
Babu Khan, (2), that the other two widows 
had left the village, and (3) that Musammat 
Ato alone was in possession. 

The present suit is by Musammat Miro, 
one of the two remaining widows, against 
Musammat Ato, for possession of her trd share 
of the land. The lower appellate Court, 
differing from the first Court, has given the 
plaintiff a decree and Musimmat Ato appeals 
to this Court. 2 


The appeal was admitted to a hearing on an ` 


understanding that the case would have to be 
decided in accordance with the Full Bench 
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ruling in Hamira v. Ram Singe (1) and sub- 
stantially that is the main point argued for 
Masammat Ato. The contention is that the 
Full Bench has laid down a general principle 
that in matters of succession descent should 
not be traced upwards in order to determine 
the immediate heir. We can find nothing in 
the ruling to support this. The only question 
then considered was that of a sister’s position 
compared with that of a daughter, and the 
ruling is neither directly nor indirectly in 
point on the case before us. 

The ' parties admittedly do not follow 
Muhammadan law in matters of succession, 
and this is also clear from the fact that on 
Babu Khan’s death his son was recognised as 
heir to all the land without awarding their 
legal shares to the widows, Iu this light. 
we cannot allow plaintiff’s claim to be now 
considered inadmissible on the ground that 
she sues as heirof the son Fazal Mahomad, 
and is, therefore, excluded by Muhammadan 
law as a step-mother., ; 

There is the further difficulty that if 
Musammat Ato’s right to the whole of the 
land be now recognised as heir to her de- 
ceased son, the other two widows will have no 
security for their rights of maintenance under 
custom. Even the appellant’s pleader does 
not suggest that this maintenance right has 
been lost. 

It appears to us quite clear that on the 
general principles of succession under custom, 
see the Introduction to Chapter II of Ratti- 
gan’s Digest, the widows of Babu Khan are 
now entitled to the life interess in his 
Jand in equal shares, which they would have 
inherited at once on his death but for the 
intervention of the son Fazal Mohammad. 
The matter has been correctly determined by 
the lower appellate Court. 

The appeal is dismissed with costs to the 
plaintiff. 

5 Appeal dismissed. 
(1) 134 P. R. 1907 ; 85 P. W. R. 1907. 
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OUDH JUDICIAL COMMISSIONERS 
COURT. 
Seconp Civit APPEAL No. 404 or 1909. 
April 8, 1910. - 
Present: —Mr. Evans, A. J. C. 
NIAMAT ALI—PLAINTIPE— APPEULLANT 


versus 
ILAHI BAKHSE AND OTHERS— DEFENDANTS 
— RESPONDENTS. 


Champerty—Maintenance —Wager—(iuarantee—Con- 
ditional promise—Agreement to advance money for 
litigation—Consideration—Public policy—Contract Act 
(IX of 1872), ss. 23, 30. 

Anagreement, by which a person, advancing money 
for the conduct of a litigation, is promised the return 
of his money without interest and a share in the 
property is notopposed to public policy; nor is it of 
the nature of a wager brt ought to bo treated as a 
conditioual promise or guarantec. 

Chedambara Chetty v. Runga Krishna Muthu 
Puchaiya Naiker, 22 W. R. 148; 1 B. L. R.509; 1 I. A. 
241; Kunwar Ram Lal (Raghunath) v. Nil Kunth, 20 
I, A. 112; 200. 843, referred to. 


Appeal against, the order of the District 
Judge, Lucknow, dated 17th August 1909, 
upholding order of the Addilional Munsif, 
Lucknow, dated 25th January 1909. 

Babu Pryare Lal, for the Appellant. 

Babu Prahabat Chandra, for Respondent 
No. 3. 

Judgment.—tThis is au appeal against 
an order of the District Judge of Lucknow 
upholding a decision of the Munsif (South) 
Lucknow. The plaintiff-appellant sued to 
recover a 4th share in certain property from 
ihe respondents in accordance with an 
agreement, which was that the appellant 
should conduct certain litigation at his own 
expense on behalf of the respondents Nos. 1 
and 2 andif the claim was successful the 
money advanced was to be re-paid immediately 
without interest and the appellant was to 
receive one-fourth of the property in dispute. 
The present suit refers to the latter part of 
the agreement. The Munsif held that the 
agreement was opposed to public policy and, 
therefore, void under section 23 of the Con- 
tract Act. He held that there was no con- 
sideration for the agreement and there was 
no actual transfer of property but only a 
promise to transfer the property in case the 
suit was successful. For this reason he dis- 
tinguished this case from numerous authorities 
where itis laid down that there is no law in 
India which renders an agreement void on 
account of champerty. He relied on the case 
of Chedambura Chelly vy. Runga Krishna Muthu 
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Puchatya Naiker (1), but there is a ruling of 
the Privy Councilin Kunwar Ram Lal( Raghu- 
nath)v. Nil Kanth (2). in which there was an 
agreement that the plaintiff should prosecute 
at his own expense a claim to property 
and if the claim was successful, the defen- 
dant agreed in consideration of the ex- 
penses incurred by the plaintiff to sell a, 
9 annas share in the property recovered. It 
was held that an agreement of this kind to 
share the subject of litigation would not be 
opposed to public policy. But if such an 
agreement was extortionate and inequitable, 
compensation for legitimate expenses might 
properly be awarded. It is true that, in this 
case, the appellant has obtained a decree 
for the bare sum of money which he had 
advanced but the risk which he ran in the 
matter and a reasonable amount of interest 
on the money advanced may be deemed 
sufficient consideration for recovery of the 
property. The learned Judge appears to 
have upheld the decision of the Court of 
first instance on the ground that the agree- 
ment was a wager pure and simple and, there- 
fore, void under section 30 of the Contract 
Act. Iam of opinion that this view of the 
law cannot be upheld. The result of a law- 
suit is not always absolutely certain; still it 
cannot be said that an agreement to get a 
share in the subject of litigation, if the suit 
is successful, is a wagering contract within 
the meaning of section 30 of the Contract 
Aci, Claims are decided according to the 
law as interpreted by the Court and it must 
be assumed that the final decision of the 
Court is in accordance with the law. In 

nson’s Law of Contract (10th Edition, 202) 
the term “Wager” is explained in the follow- 
ing words; — To constitute a wager the parties 
must contemplate the determination of the 
uncertain event on which the risk depends 
as the sole condition of their contract. One 
may thus distinguish a genuine wager from 
a conditional promise or guarantee.” Lam 
of opinion that the agreement in suit 
is of the nature of a conditional promise or 
guarantee and the appellant is entitled to 
maintain his suit to recover the property. 
I express no opinion as to the liability of the 
third respondent Sharf-ud-din who has been 
impleaded as a vendee from respondent 


No. 1. Iaccept the appeal and remand the 
(1) 22 W. R. 148; 1 B. L. R, 509; L T. A. 241. 
(2) 20 L. A. 112; 20 ©. 843, 
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case, through thelower appellate Court, to 
the Court of first instance for decision on the 
merits. Costs to abide the result. 
a Appeal accepted. 
Case remanded, 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
SECOND CIvIL APPEAL No. 358 or 1909. 
June 20, 1910. 

Present:—Mr. Tindsay, O. A. J. C. 
Musammat CHHUTKO—Drrenpant— 
APPRULANT 
versus 
JUGGA SINGH AND ANOTHER—P LAINTIFFS— 
RESPONDENTS. 

Pre-emption, suit for—Evidence Act (I of 1872), ss. 
92 and 99—Hvidence to show the vreal nature of u 
transaction—Mortgage in form but really a sale—Pre- 
“emptor not a party to the instrument—Party to an 
instrument, not entitled to offer evidence to contradict 

the terms of a document. 

In asunit for pre-emption, based ona mortgage 
deed on the allegation that the morigage was really 
a salo but thrown in that form in order to defeat pre- 
emption, the contention was that oral evidence should 
not have been admitted to show that the parties to 
the deed intended a sale and not a mortgage: 

Held, that under sections 92 and 99 of the Evidence 
Act, evidence could be given by the pro-emptor to 
show the real nature of the transaction, he being no 
party to the instrument. 

Bal Kishen Das v. W. F. Legge, 22 A. 149; 27 I. A. 
58; 40. W. N. 158; Nawtb Begam v, Hamid Ali, 11, O. 
C. 176; Musammat Fatima Begam v. Muhammat Yasin, 
C. A. No. 247 of 1904 and Mata Parshad v. Musam- 
mat Audan Kuar, 30. C 215, referred to. 

Appeal against the order of the District 
Judge, Lucknow, dated 29th day of May 1909, 
reversing ths order of the Munsif of North 
Lucknow, dated the 7th Joly, 1908. 

Mr. E. Manuel, for the Appellant. 

Babu Jiban Krishna Banerjee, holding 
brief of Babu Bisheshar Nath Srivastava, for 
the Respondents. 

Judgment.—oOn the 19th July 1906, 
one Chandika Bakhsh executed a deed of 
mortgage in favour of Mysammat Chhutko, the 
appellant in this case, purporting to create a 
possessory mortgage ofa share in the village 
of Sirpur in consideration of a loan of 
Rs, 600. Among other conditions it was 
provided that redemption could not be claim- 
ed till the expiry of 48 years from the date 
of the mortgage. That the mortgagee was to 
remain in possession and apply the profits in 
discharge of the interest accruing on Rs. 500 
of the mortgage money, that the balance of 
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Rs. 100 was to be paid at the time of redemp- 
tion together with interest at the rate of 12 
annas per cent. per mensem, and that at the 
time of redemption the mortgagor was to re- 
imburse the mortgagee all sums spent by 
her on improvements during the period of 
her possession and lo pay up any balances 
outstanding on account of loans to tenants. 
The area of the land so mortgaged was 4 
bighas 7 biswas bringing in a rental of Rs. 34 
per annum and bearing revenue at the rate of 
Rs. 9-0 a year, so that the net profit came to 
under Rs. 24 a year. The respondents in 
this second appeal filed asnit for pre-emption 
against Musammat Chhutko and her mort- 
gagor Chandika Bakhsh on the allegation 
that the transaction between the defendants 
was in reality one of sale and that it had 
been cast in the form of a mortgage with the 
intention of defeating claims for pre-emption. 
lt was further alleged that the consideration 
for the transfer was Rs. 500 only and not 
Rs. 600 as represented. The plaintiffs, 
therefore, claimeda decree for pre-emption 
on payment of Rs. 500. The mortgagor de- 
fendant admitted the case set up by the 
plaintiffs. Mzusammat Chhutko, on the other 
hand, insisted that the transaction was one 
of mortgage only and that the amount 
advanced to the mortgagor was Rs. 600 as 
expressed in the deed. She pleaded that the 
market-value of the property was not less 
than Rs. 1,000 and that the plaintiffs were 
not entitled to pre-empt for any smaller sum. 
The Court of first instance foind that the 
transaction between the parties was one of 
mortgage, not of sale and dismissed the suit. 
On appeal the learned District Judge was 
of opinion that the terms of the mortgage- 
deed coupled with the oral evidence adduced 
by the plaintiffs proves that the parties 
intended a sale. He found that the sum 
advanced tothe mortgagor was only Rs. 500 
and that the property was not worth more. 
He, therefore, reversed the decree of the first 
Courtand gave the plaintiffs a decree for 
pre-emption on payment of Rs. 500. 


On behalf of the defendant-appellant only 
two points have been argued in this Court, 
namely:— 


(1) that evidence was not admissible to 
show that the parties to the deed 
intended asale and not a mortgage, 
and that the transaction was, in fact, 


qr 
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of a nature different to that re- 
presented in the deed: and 

(2) thatsueh evidenesa, even if admissible, 
was not in the present case snilicient 
to establish a completed and valid 
transaction of sale. 

With regard to the first point, the 
argument is that section 99 of the Evidence 
Act read with section 92, thongh it allows 
third parties to offer oral evidence to 
vary a written contract, does not authorize 
the reception of evidence to prove that, as in 
the present case, a mortgage transaction was 
in reality one of sale and that the plain- 
tiffs could not legally advance evidence to 
show what was the intention of the parties to 
the transaction. It is contended that the 
cise set up by the plaintiffs was to the effect 
that the deel was a fraud on the face of it, 
and that the plaintiffs were confined to pros? 
of their cise on this gronnd: and eoald not 
offer evidence of intention, The cases report- 
ed in Balkishan Dus v. W.F. Legge (1) avd 
Nawab Begam v. Hamid Ali (2), were refer- 
red to, bat neither of these is in point here. 
The former case was one between parties to 
the written instrumant: the latter was one in 
which the question under discussion was one 
of estoppel. Section 93 of the Evidences Act 
allows persons who are not parties to a docu- 
ment to give evidence of any facts tending to 
show a contemporaneous agreement varying 
the terms of the document and the expression 
varying must be deemed to embrace con- 
tradictions. Section 92, moreover, expressly 
lays down that the rule of exclusion -of eyi- 
dence of oral agreement to contradict, vary, 
ald to or subtract from the terms of a written 
contract is limited to the parties to the 
instrament, The plaintiffs here were not 
parties to the document and were clearly 
nob precluded from proving the- truth, 
however contradictory it might bə of 
the terms for the written instrument. 
Their case was not merely that the terms 
of the deed indicated that the transac- 
tion was a šale: they asserted that the 
transaction was in fact a sale and this being 
so they were entitled to lead evidence to show 
that the parties intended a sale. 

The case is in many respects similar to an 
unreported case decided by Mr. Chamier, 


Additional Judicial Commissioner, on the 29th 
(1) 22 A. 149; 27 L. A. 58; 4C. W. N. 153. 
(2) 11 0. 0. 170. 


August 1904 (Second Civil Appeal No. 247 of 
1904) Masammut Fatima Begam v. Muham- 
mad Yasin, In that case too the plaintiffs 
produced oral evidence to show that the par- 
ties intended a sale and nota mortgage and 
this evidence was ruled to be admissible. 

The appellant’s learned counsel cites the 
ruling in Mata Parshad v. Musammat 
dudan Kuar (3), a first appeal, decided 
by Spankie, Additional Judicial Commissioner. 
This case was distinguished in the judgment 
of Mr. Chamier to which I have referred and 
it certainly does not lay down that oral 
evidence cannot be received from third parties 
in order to show that a transaction repre- 
sented to be a mortgage was in fact a sale; all 
that was held was:thas in that particular case 
the evidence fell short of proving that the 
transfer was one of sale. I find against the 
appellant on the first point. 

As regard the second point, the contention 
is that there is no evidence to support 
the finding of the lower appellate Court 
that the transaction was one of sale, but 
that it is insufficient to support the finding. 
This appears to mato ba a question which 
cannot be discassed in second appeal. IE 
there is any evidence to support the finding 
(as is here admitted), the finding is con- 
clusive. = 

The appeal is dismissed with costs. 

Appeal dismissed. 

(3) 3 ©. 0. 215. 


MADRAS HIGH COURT. 
Seconp Civic APFPEAL No. 1504 or 1903. 
October 17, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyer. 
VENKATA VARAHIA DIKSHITAR 
alias DORAISWAMI DIKSHITAR—. 
APPELLANT 
versus 
SUBBAROYA PILLAI AND OTHERS— 


RESPONDENTS. - 

Easements Act (V of 1882), s. 15—Claim for a right 
of way as an easement —Proof of enjoyment asan eage- 
ment—False plea of ownership of the way —Whether 
destroys acquisition of right of easement. 

In an action to establish an easement of a right-of 
way over a lane, the plaintiff should prove enjoyment 
of the way as an easement for the period of pres- 
cription. 

The fact that iu a previous suit plaintiff falseiy seb 
up his ownership of tho way, will not preclude the 
acquisition of the right of easement, which has to be 
proved by independeut evidence, 
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Chunilal Fulchand v. Mangaldas Govardhandas, 16 
B..592, referred to, 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Snit 
No. 714 of 1907, presented against the decree 
of the Court of the District Munsif of Tanjore, 
in Original Suit No. 377 of 1908. 

- Judgment.—tThe plaintiff claims an 
easement ofa right of way to his scavenger 
over a lane. The District Judge has found 
it in the plaintiff's favour. Section 15 of the 
Easements Act requires that the enjoyment 
of the way should have been as an easement 
for the period of prescription. The Judge 
has not adverted in his judgment to this 
requirement, -The appellant's Vakil argues 
that in two prior suits in 1877 and 1893 the 
plaintiff claimed ownership and could not, 
therefore, have enjoyed the way as an ease- 
ment and relies on Ohunilal Fulchand v. 
Mangaldas Govardhandas (1). In that case 
‘the contention in the first suit was apparently 
the evidence relied on to prove enjoyment of 
an easement and the Court refused to treat 
enjoyment a8 owner as evidence of enjoyment 
of an easement. It may be in-the present 
case, especially having regard to the obser- 
vations of the Munsif in Exhibit B, that the 
plaintiff enjoyed the way as an easement 
though he falsely set up ownership. We do 
not think such a false plea would necessarily 
‘preclude the acquisition cfa right of ease- 
ment, But we think we ought to havea 
revised finding from the Judge on the ques- 
tion whether the plaintiff has enjoyed the 
way as an easement as of right for the pres- 
criptive period with reference to the circum- 
stances we have adverted to. They are 
material for determinirg quo animo did the 
plaintiff enjoy the way. 

The finding will be returned on the evi- 
dence on record within one month after the 
re-opening of the District Court. Seven days 
will be allowed for filing objections. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Tanjore submitted the following 

FINDING. 

I am required to submit a finding on the 
following issue “Whether the plaintiff has 
enjoyed the way asan easement as of right 
for the prescriptive period?” 

That the lane or open space has been nsed 
for a very long period as a means of access to 

(1) 16 B, 592. 


the plaintiffs’ latrine is established by the oral 
evidence which has now been given sup- 
port as it is by the reference to the user in 
Exhibit B and by the circumstance that the 
lane leads up to the latrine and that a door- 
way has been provided for entering it. The 
cross wall referred to in the plaint was also 
in existence as far back as 1877 (vide Exhi- 
bit B). There is no doubt that the plaintiff 
had attempted to assert a claim to exclusive 
ownership in O. S. No. 148 of 1877. It is 
not clear whether the subject-matter of O. S. 
No. 660 of 1893 really covered the lane. 
The plaintiffs in that suit relied upon the 
sale-deed Exhibit A, which the 2nd plain- 
tiff then tried to suppress. The sale to him 
was of ł of the “house-site.” The lane was 
mentioned as one of the boundaries and was 
not included in the sale (vide Exhibit A). 
The 2nd plaintiff then set up an altogether 
baseless claim tothe whole house-site. The 
conduct of the 2nd plaintiff throughout was 
that of a man who was‘ suppressing the real 
facts in order thereby to lay claim to rights 
larger than those which he actually possess- 
ed. Thus in the suit of 1877, the fact (which 
appears to have been admitted on both sides) 
that there had been open and regular user of 
the passage was relied on to support the 
further claim to exclusive ownership. Even 
after this claim had been defeated, there 
can be little doubt that the use was openly 
continued and was enjoyed without question 
andas of right. If this were not so, there 
would have been definite evidence of action 
taken to prevent the use. In the proceedings 
of 1893 the existence of the lane was not 
disputed and the question of the use to which 
it was put was not raised. It seems to be 
as true now as it was in 1877 that there is 
no practical means of access to the privy 
except through the lane and I think the 
probabilities are in favour of the plaintiffs 
having enjoyed the passage as an ensement 
both prior and subsequent to 1877 and this 
in spite of the fact that they then made use 
of this existing right to attempt to obtain 
more. I would, therefore, answer in the afirm- 
ative the issue remanded by the High 
Court. 


Costs on both sides nil. 


This second appeal coming on for final 
hearing after the return of the finding, the 
Conrt delivered the following “ 
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Judgment.—We accept the finding 
and dismiss the second appeal with costs. 
Appeal dismissed, 





MADRAS HIGH COURT. 
SEGOND Civir APPRAT No. 8 or 1907. 
October 17, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnagswami Aiyar. 

A M. DAMODARAN NAMBUDIRI— 
APPELLANT 
versus 
C. GOPALAN NAIR AND OTAERS— 


RESPONDENTS. 

Landlord and tenant—Malabar Compensation for 
Tenants Improvements Act (I of 1900)—Suit for 
redemption of Kanom—Mode of calculating im- 
prevements—Disparity in rent. 

In calculating the value of improvements, made by 
a tenant, in an action for redemption of a Kanom, 
the disparity in the rent, paid by the tenant at 
different times, should not be made the sole basis 
for working up the value of improvements. Jt is only 
a circumstance to be taken into account in weighing 
the evidence as to improvements. 

Sangili v. Mookan, 16 M. 350, referred to. 


Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Palghat, in Appeal Suit No. 162 of 1906, 
presented against the decree of the Court of 
the District Munsif of Chowghat, in Original 
Suit No. 183 of 1925. 

Judgment.—tThe Subordinate Judge 
assumes from the disparity in the rent before 
and now that there must have been improve- 
ments. This disparity may be a circumstance 
to be taken into account in weighing the evi- 
dence as to improvements but should not 
form the entire basis of his conclusion as to 
the improvements. See angili v. Mookan 
(1). The Subordinate Judge has, no doubt, 
considered the Commissioner’s report as he 
was entitled to do but he has not referred to 
the oral evidence of witnesses who have 
spoken on the question of improvements, 
We must ask the Subordinate Judge to con- 
sider the whole evidence on record and sub- 
mita revised finding on the 2nd issue. The 
finding should be submitted in six weeks and 
seven days will be allowed for objections. 

In compliance with the above order the 
Subordinate Judge submitted the following 


FINDING. 


I am asked to submit a revised finding on 
; (1) 16 M. 350, 
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the following issue “What is the value of im- 
provements.” 

2. There is no question about the value of 
kutkurs. It is Rs. 67-0-6. The dispute be- 
tween the parties is about the compensation to 
be paid for the reclamation of the land. The 
plaintiff says that no reclamation at all has 
been effected. The 3rd defendant, on the 
other hand, contends that the land has been 
reclaimed at considerable cost. The plain- 
tiff does not contend that the mode of cal- 
culation adopted by my predecessor with res- 
pect to the value to be awarded for the work 
of reclamation alleged to have been done is 
wrong. The original kanom rent of the land 
was, as shown by Exhibit A, 64 pothtes of 
paddy. It is undisputed now that a Poth is 
equal to3 paras, The kanom rent was, there- 
fore, 18$ paras. In Chavaghat and other 
places a para is considered to be equal to 60 
nazhies. The usual, however, is that a pura is 
40 nazhies. According to the usual rule, the 
kanom rent at the time of the demise evi- 
denced by Exhibit A was, therefore, 28) paras 
of paddy. The verumpaltom rent is considered 
to be twice the kanom rent. The verum- 
pattom rent of the plaint lands at the 
time of the plaint demise may be, there- 
fore, considered as 56} paras of paddy. 
The paddy to be deducted from verum- 
pattom rent for Nigudi or Government 
revenue is 45 paras. Itis admitted that the 
present verumpattom rent of the land cal- 
culated according to the usual rule is 300 
paras of paddy. The increase in the produce 
of the land is, therefore, as found by my 
predecessor, 193} paras of paddy. Its pre- 
sent worth is Rs. 1,825. The cost of labour 
has been estimated by the Commissioner at 
Rs. 805. The compensation due to the 3rd 
defendant, if reclamation has been effected, 
is, as my predecessor says, Rs. 1,065. The 
question, therefore, for determination simply 
is whether the increase of rent is due to 
natural cause or to processes of reclamation. 
“8. There are two reports on the record 
of Commissioner Mr. P. G. Rama lyer, B. A., 
B. L., who is now a District Munsif. He was 
appointed as Commissioner by this Coart in 
appeal. It will be seen from his reports that 
on personal inspection the Commissioner was 
satisfied that some work of reclamation was 
actually done by the tenant in possession. 
I quote below paras. 2 and 3 of his first report 
dated 26th July 1906, 
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“ 


“2, The property lies nex west of a canal 
which, in the rainy season, invariably inun- 
dates the adjacent lands and in many cases 
spoils the crops in them.” 

“3. To prevent this inundation and conse- 
quent damage to the crops, the western bank 
of the canal touching the plaint lands ap- 
pears to have been raised and strengthened 
by the tenant. ‘his is evidenced by the 
breadth and depth of the canal bank in the 
place where it touches the plaint property 
and further made clear by the fact that lands 
to the south and north of the plaint lands are 
now covered with water while the plaint lands 
are not so covered.” 

4. The Commissioner appointed by the 
District Munstf originally was retired Sub- 
Magistrate, Mr. Konti Menon. It is true that 
he allowed nothing for reclamation but the 
observations made by him, in the remarks 
colamn,of the account submitted by him on 
22nd August 1905, show that he too was of 
opinion that some portion of the land was 
deepened. 

5. The plaintiff examined in this case four 
witnesses on his side including himself. None 
of them said anything at all on the question 
of reclamation. The 3rd defendant’s lst wit- 
ness P, Padu Nair has given important evi- 
dence for the 3rd defendant. He says that 
he was the Karyastan of Viyyamma (deceas- 
ed) who obtained the kanom demise evidenced 
by Exhibit A, that the plaint property was 
one crop land when he saw it first, that bet- 
ween 1034/1858-1859 and 1038/1862-1843 it 
was improved by him for Viyyumma’s sake 
and that by reason of the improvement re- 
ferred to by him the aforesaid land became 
from 1040/1854-65 a three crop land. He 
adds that the spaces of the aforesaid land 
whick weré on a higher level were lowered 
to the level of the low lands and that “taras” 
(raised grounds) were formed with the earth 
excavated and planted with cocoanut plants. 
Against this evidence the learned pleader for 
the plaintiff has drawn my attention to the 
evidence of the 3rd defendant's own second 
witness Ammunni whois Viyyumma’s son. 
Ammunni, no doubt, denies that the 3rd de- 
fendant’s lst witness P. Padu Nair, was Viy- 
yumma’s kariastan. He adds, however, that 
he knew the plaint land only after 1050/1874- 
75, that he never improved the aforesaid land 
and that he could not say whether his an- 
cestors had improved the aforesaid land. 
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This witness was only 51 years old when he 
gave evidence before the District Munsif in 
this case in January 1906. Consequently he 
was between 4 and 8 years, when according 
to P. Padn Nair, he (P. Padu Nair) was 
Viyyumma’s kartastan and improved theplaint 
land for her sake. Ironi personal knowledge 
it is, therefore, impossible for Ammunni 
to say whether P. Padu Nair was or was 
not Viyyumma’s kariastan. My impression 
is that Ammunni was gained over by the 
plaintiff. Exhibit I executed by him and 
by his sister and wife jointly as Viyyuamma's 
legal representatives transferring her rights 
on the plaint properties to the 3rd defen- 
dant supports the 3rd defendant's case con- 
siderably. The plaint lands form item No. 8 
init. That item along with items Nos. 3 
to 7 in it appear from the aforesaid lx- 
hibit to have been assigned by Ammunni and 
his wife and sister to the 3rd defendant in 
1077/1901-1902 for Rs. 4,500. The rights 
which fetched the above value are mentioned 
in Exhibit I as consisting of kanom, kuikur 
and vettiukanom—vettukanom is the same 
as vettu chamayam and means “reclamation.” 
The kanom on items Nos. 3 to 8 in Exhibit I 
amounted, according to the aforesaid Ex- 
hibit, only to Rs. 500-4-4, The balance, viz., 
Rs. 3,999-1)-8 was, therefore, mainly the 
value of the kuikurs and vettuchamayams, 
It has also to bə remembered that withont 
vast reclamation, a land paying 564 paras of 
paddy as verwmpattam cannot become capable 
of paying 300 paras of paddy as verumpatiam. 

6. My finding, therefore, is that the plaint 
lands were deepened and improved and con- 
verted into three crop lands by Viyumma as 
sworn to by the 3rd defendant’s Ist witness, 
P. Padu Nair, and that the 3rd defendant's 
legal representatives, 9th and 10th respon- 
dents in second appeal as Viyyumma’s re- 
presentatives-in-interest, are entitled to 
got Rs. 1,065 for reclamation and Rs. 67-0-6 
for kuikurs. 

This second appeal coming on for final 
hearing, after the return of the finding of 
the lewer Court, the Court delivered the 
following 

Judgment.—wWe accept the finding 
and dismiss the second appeal with vosts. 
The time for redemption will be extended hy 
three months from this date. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
_ Seconp Civiu ApPPEALS Nos. 344 AND 345 
or 1906. 
October 18, 1910. 
Present: —Sir Ralph Benson, Jndge, and 
Mr, Justice Krishnaswami Aiyar. 


BRANHIKKAL KUNHIMMACHA 
AND ANOTHES—APPELLANTS 
LETSUS 
THOPPIL PUDIA VITTIL SHEIK 
PATHUMA BI AND OTHERS— RESPONDENTS. 

Limitation—Adverse possession—Necessity far finding 
whether defendant's possession was adverse or derivative 
—Failure to account for origin of possession—Legal 
presumption—Derivative possession. 

In asuit for possession of property, where dofen- 
dant sets up the plea of advorse possession, it is not 
enough for the Court simply to.find against dofen- 
dant and for plaintiff. The Court should find how 
long the defendant was in possession, and, if for over 
the statutory period, whether the possession was only 
derivative. Without a definite conclusion on these 
points, no finding should be recorded on the question 
of limitation in plaintifi’s favour. 

The mere failure of the defendant to prove the 
origin of his possession does not give rise to a legal 
presumption that his possession was only derivative. 
Tt is a queation in each case on the facts, whether 
having failed to prove the origin of his possession, the 
defendant may be deemed to have come into posses- 
sion under the plaintiff or under persons who got 
into possession from the plaintiff. 


Second appeals against the decrees of 
the Subordinate Judge’s Court of South 
Malabar at Calicut, in Appeal Suits Nos. 
414 and 415 of 1905, presented against the 
decrees of. the Court of the Additional 
District Munsif of Calicut, in Original Suits 
No. 676 and 677 of 1908. 


Judgment.—tThe appeal abates as 
regards the Ist appellant and the 8th re- 
spondent in S. A. No. 344 and as regards 
the 2nd appellant in 8. A, No. 345. 

We accept the finding of the Judge that 
the property belonged to the plaintiff. The 
6th and the 7th defendants raised a plea of 
adverse possession. That is the subject of 
the 2nd issue. The Subordinate Judge 
has given no reason for his finding in the 
plaintifi’s favour on the 2nd issue. He does 
not say how long the contesting defendants 
have been in possession and if for over the 
statutory period whether the possession is 
only derivative. It is impossible to hold 
against the plea of limitation without a 
definite conclusion on these points. The 
possessi.n cf the Sth and 7th defendants, even 


if it was derived from Simmamutti, would 
not necessarily prevent the ranning of time 
if the plaintiff after Simmamutti’s death 
renewed the lease in favour of Sadakka and 
afterwards of his son. 

As regards 8. A. No. 345 we cannot agree 
with the Subordinate Judge that there is 
any legal presumption that the possession 
of the 3rd and 4th defendants was derivative. 
Itis a question in each case on the facts 


whether having failed to prove the origin of 


his possession, the defendant may be deemed. 
to havecome into possession under persons 
who got into possession from the plaintiff, 

We must ask the Subordinate JIndge to 
return a revised finding on the Zad issue in 
each case on the evidence on record within 
one month after re-opening of the Court. 

Seven days will be allowed for filing objec- 
tions. 


In compliance with the above order 
the Subordinate Judge submitted the 
following 

FINDING. 


The following is the issue on which I am 
asked by the High Court to submit my find- 
ing in this case.— 

“Does the land belong in jeram to the plain- > 
tiff and, if so, is her right to 1eeover it time- 
barred?” : : 

2. The land sued for in this case is the 
plot A in the Commissioner’s plan, Exhibit 
AAA. The District Munsif and my pre- 
decessor both found that the aforesaid plot 
andthe plot B formed portions of Hranhickal 
paramba and belonged in jerm to the plain- 
tiff's tarwad. Their findings were based on 
the patfas D and Band other documents filed 
in 0. S. No 77 of 1803 heard herewith and 
appear to me to have been accepted by the 
High Court. Hranhickal paramba itself is a 
portion of Pandarathoppil paramba and we 
have Iixhibits B, C, GG series and MM in 
the aforesaid suit to show that the entire 
Pandarathoppil paramba is registered in 
the revenue accounts in the name of the 
plaintiff’s ¢arwad and that other portions of 
the aforesaid paramba than thosenow in suit 
are held by tenants under registered leases 
or demises given by the above-mentioned 
tarwad. The 6th and 7th defendants in this 
case, who are 4th and 3rd .defendanis re- 
spectively in O. S. No. 77 of 1903, wherein 


-the whole evidence was recorded have no do- 


enments on their side to show that Mranhickal 


Vol. VIII] 


INDIAN CASES, 


507 


ERANHIKEAL KUNHIMMACHA V. THOPPIL PUDIA YIITIL. 


.paramba or any portion of it belonged to 
Simamutty and his brothers, that they made 
a gift of it to their sister Kunhi Umaya and 
that as Kunhi Umaya’s great-grand-daughter 
and grand-son they came in possession of the 
aforesaid property. There can be-no doubt 
under such circumstances that the plob A 
in dispute in this case once belonged in 
jenm to the plaintitf’s (1st respondent’s) 
tarwad. Whether it still remains as the 
jenm of the aforesaid tarwad depends upon 
the decision of the question of -adverse 
possession set up by the aforesaid defendants, 
who are the appellants. 


Pal 


3. The plaintiff herself admits in para. 7 
of the plaint that along with others the 
defendants Nos. 6 and 7 (appellants) are now 
in possession of the plot sued for. She says 
in the same para. that they got possession 
~ through the 8rd defendant. In paras. Nos. 
2 and3 the plaintiff explains how finally under 
her tarwad the 3rd defendant happened to be 
in possession of the plaint property. The 
case which she puts forward is that the 
aforesaid property was demised from her 
tarwad on kanom to Hranhickal Simamutty 
above-mentioned in Kanni 1v19(September— 
October 1843), that that kanom was 
renewed inhis (Simamutty’s heir Sadaka’s) 
name and thatthe 3rd defendant as Sadaka’s 
son took renewal of the aforesaid demise in 
1069 (1894), Itis not explained how Sadaka 
could be Simamutty’s heir. Admittedly, 
Simamutty was a follower of Mukkathaym. 
Exhibit HH shows that Simamutty hada 
son called Avalla Koya living in 1881 and 
the genealogical table given in the District 
Munsif’s judgment and admitted by both 
sides as correct shows that he had also a 
sister called Kunhi Umaya and two brothers 
called Ittan Kutti and Mamu Koya. Sadaka’s 
relationship with Simamutty was simply 
that he was Kunhi Umaya’s daughter’s son. 
That did not make him Simamutty’s heir 
under Muhammadan law and ib cannot be said 
that the Kychit said to have been executed 
by him as such was valid. 


4. The plaintiff has not produced the 
Kychit said to have been executed to her 
tarwad by Simamutty in 1019 (1*43) and by 
Sadaka in 1039 (163—1864). Exhibit NN, 
the plain copy of a document-list, no doubt, 
shows that in a suit of 1843 the palintiff’s tar- 
wad produced or intended to produce a Kychit 


executed by Simamutty for a portion of 
Franhickal paramé2 in 1019 (1843). There 
is, however, nothing in the aforesaid Kychit 
to show that even if the Kychit above re- 


ferred to was genuine, it referred to the plot A 


now in suit. With regard to Sadaka’s Kychit 
of 1039 (1863-1864), what we have on the 
record is simply the 3rd defendant's admis- 
sion of it in the registered pattomchzt Exhibit 
BB executed by him to the plaintiff’s tarwad 
in 1069 (189-4). The admission he made in 
ib was only of a “chartu” in his father’s name 
and it gives no date for that “chartu”, The 
word “chartu? means either a lease or a 
kanom., If Sadaka had kanom, there is no 
explanation why that was not expressly 
mentioned in Exhibit BB and why under 
that Exhibit, no kanom was allowed to the 
3rd defendant, 

5. Coming now to the evidence produced 
by the 6th and 7th defendants (appellants), 
as 4th and 3rd defendants respectively in 
O. S. No. 77 of 1903, it will be seen from 
Exhibits V and VI series, the Municipal.tax 
receipts, that the 7th defendant and his 
father Imichi Koya (deceased) paid the Muni- 
cipal assessment of the house in plot A from 
1869, There are then Exhibits XI and XII. 
They show that the 7th defendant's father’s 
brother Ittan Kutti Mclla had possession of a 
portion of Pandarathoppil paramba and a 
housein itin 1824 and 1851. I have mentioned 
already that the plaint property is a portion of 
Pandarathoppil paramba above-mentioned. 
On reference to Exhibit HH it has been 
pointed out by me at another place that 
Simamutty had a son called Avulla Koya. 
The aforesaid Exhibit is the copy of plaint 
which Avulla Koya instituted to recover 
his share of thehousein plot A. The 6th 
and 7th defendants were the Ist and 2ud 
defendants in that case. Exhibit III shows 
that they contended in the aforesaid case 
that Avulla Koya had no right to the house 
and that the suit against them was dismissed 
in March 1882 because the 7th defendant 
took oath in support of his contention. Rs. 
hibit VII refers to another suit by three of 
the sons of Sadaka to recover the paramba 
Plot A, from the 6th and “th defendants, 
Exhibit LL is the judgment in that dure: 
The District Munsif dismissed ib in May 
1895 onthe ground that the 6th and 7th 
defendants were in possession of the afore- 
said plot adeversely to the plaintiff for more 
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than 12 years. Iam not bound now to 
enquire whether the reasons given by the 
District Munsif to dismiss the aforesaid suit 
were correct, For the purpose of this case, 
it is sufficient to show that adverse posses- 
sion of the plot A was setup by the Gth and 
7th defendants in that case too. 

6. The plaintiff's 2nd witness Ahamad 
Koya, plaintiff's son, says in his evidence 
that he made the 6th and 7th defendants 
parties tothis suit because he learned 3 
years ago that they were in possession of 
the house sued for. The plaintiffs 4th 
witness Uthankoya admitsthat the 7th defen- 
dant’s father and 6th defendant's grand- 
father Imbichi Koya (deceased) was living 
in the house in plot A ever since he knew 
it and that the 6thand 7th defendants reside 
init now. The plainttfi’s 5th witness Mamod 
says in his cross-examination that the 7th 
defendant livesin the house in plot A. The 
plaintiff’s Gth witness Mussan Kutti Haji 
adds that ever since he knew the plot A he 
saw the 6th and 7th defendants live in the 
house in itand that they have taken the 
produce of it since 20 years. ‘The plaintiff’s 
7th witness, the lst defendant, also supports 
the 6th and 7th defendants’ long possession 
of the plot A and the house init. The 6th 
and 7th defendants as 4th and 3rd defendants 
respectively in the connected Case No. 77 of 
1903 have examined 5 witnesses including the 
8rd and 5th defendants and they have all 
sworn that for nearly 50 years the 7th defen- 
dant’s father and 6th defendant’s grand- 
father Imbichi Koya and 6th and 7th defen- 
dants have been in exclusive possession of 
the plot A aud the house init. It willbe 
seen from- the evidence of the 7th defendant 
(3rd defendant in O. S. No. 77 of 1903) 
that his father Imbichi Koya died 35 years 
ago. There is no evidence on the plaintiff's 
side to show that Imbicht Koya and defen- 
dants Nos. Gand 7 derived possession of the 
plaint property from Sadaka or his son, the 
3rd defendant in this case, or paid rent to 
either of them. The attempt made by the 
plaintiff to show that Sadaka was in joint 
possession of the plot A and the house in it 
has failed. The evidence of the plaintiff’s 
own 6th witness Mussankutty shows that 
Sadakadied more than 20 years agoand 
that he used to live in his wife’s house. It 
is true that the defendants’ Ist witness 
made a careless statement that Sadaka took 


the produce of the plaint paranha for one or 
two years and that he lived in that paramba 
before he married. I attach no weight to it. 
Sadaka was a relation of _Imbichi Koya and 
probably as such he lived in the plaint 
paramba for a short time. There is no 
evidence that he enjoyed the produce of 
the plaint paramba on the strength of his 
alleged title. 

7. My finding on the issue referred to me 
for trial in this case is that though the 
plaint property, plot A inthe plan AAA, 
belonged originally in jenm to the plaintiff's 
tarwad, that farwad has lost its right by 
lapse of time and that the plaintiff's right to 
recover it now from its present occupants, 
the 6th and 7th defendants, is time-barred. 

A.S. No. 415 of 1903. 


S. A. No. 345 or 1906. 
FINDING. 

The land No. 1 in this suit is the plot B in 
the Commissioner’s plan Exhibit AAA, The 
finding of the lower Court and of this Court 
in appeal to the effect that the aforesaid plot 
belonged in jenm to the plaintiff’s éarwad has 
been accepted by the High Court. The issue 
referred to me for trial is as follows :— 

“Whether the plaintiff’s right to item No. 1 
is barred by limitation.’'? 

3. The case of the plaintiff (1st respondent) 
is that the plot B above-mentioned was de- 
mised on kanom by her ancestress Sheik 
Patumma (deceased) to S. V. Avalla Koya in 
1033 (1557-1858) tbat after Avalla Koya's 
death one Koya Moidin married his (Avalla 
Koya’s) widow and took renewal of the 
aforesaid kanom in 1047 (1871), that in 
1058 (1882) his son assigned the aforesaid 
right to the lst defendant, that the lst defen- 
dant then attorned to the plaintilf’s ftarwad 
and took a renewed demise, that sometime 
afterwards he leased the property to the 2nd 
defendant and that the 8rd and 4th defend- 
ants who are the 7th. and 6th defendants res- 
pectively in O. S. No. 676 of 1903 are now in 
unlawful possession of the aforesaid property, 
they having taken it withont valid title from 
the 2nd defendant. 

9, It is trae that the plaintiff has not 
produced the Kychit evidencing the demise 
of 1033 (1857-1858) ın favour of Avalla 
Koya referred toby her. It appears, how- 
ever, to have been filed as Exhibit © in 
the suit evidenced by Exhibits LL. There 
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is further corroboration of the plaintiff's 
oral evidence in reference to it in the re- 
gistered kanom-deed Exhibit OO execut- 
ed by her éurwad in 1046 (1871) to Koya 
Moidin who married Avulla Koya’s widow. 
The aforesaid Exhibit says that the transac- 
tion under it was the renewal of an old 
kanom. The plaintiffs 2nd witness, the 
plaintiff’s son, has sworn to the demise of 
1033 (1857-1858) and the plaintiff’s 4th and 
bth witnesses have given evidence about Koya 
Moidin’s possession of the plot B sued for 
under it. I have referred already to Exhibit 
OO which shows that the plaintiff's éarwad 
granted arenewed mortgage in favour of 
Avulla Koya’s wife’s second husband Koya 
Moidin (deceased) in 1046 (L871) in respect 
of the aforesaid plot. That Koya Moidin was 
in possession -under the aforesaid renewed 
mortgage has been sworn to by the plaintiff's 
2nd, 4th, 5th, 7th, Sth and 9th witnesses and 
I believe them. Exhibits PP and QQ show 
that in 1058 (1882) Koya Moidin’s children 
assigned the right which Koya Moidin pəs- 
sessed under Exhibit OO to the present 1st 
defendant and that in 1883 the lst defendant 
attorned to the plaintiff's éa/wad and obtain- 
ed arenewal. The lst defendant was accord- 
ingly in possession of the plot A as sworn to 
by him as the plaintiff's 7th wituess till 1073 
(1898). Exhibit RR shows that in March 
1898 the lst defendant demised the plot B on 
a kanom of Rs. 8 to the 2nd defendant. 
There is the evidence of the Ist and 2ad 
defendants (plaintiff's 7th aud Sth witnesses) 
to show that under Exhibit RR the 2nd de- 
fendant too was in possession of the aforesaid 
plot for some time. Exhibit SS sapports the 
2nd defendant’s evidence that even before 
the date of Exhibit RR he wasliving iu the 
house in plot B sued for. Besides all these, 
the plaintiff has her account-books Exhibits 
G to AA that she collected rent of the plaint 
property from the various persons in posses- 
sion above-mentioned till 189-4. The 3rd 
and 4th defendants have no reliable evidence 
on the record to establish that they had pos- 
session of the plot B before 1900. The Muni- 
cipal receipts, Exhibits V and VI, have not 
been shown to have reference to the properties 
in this suit. It is admitted that the lst defen- 
dant obtained decree in O. S. No. 417 of 1900 
for the possession of the plaint property 
against the 2nd defendant on the strength of 
Exhibit RR. Iu execution of that decree, he 


was resisted by the 31d defendant. That led 
to suit No. 1 of 1901 and, there, the Ist defend- 
ant, failed because the District Munsif held 
that the judgment in O. X. No. 540 of 19594 
established that the 3rdand bh defendants 
had adverse possession of the plaint property 
for more than 12 years—cide Exhibit ZZ. 
In my finding in the connected case, I have 
referred to the judgment in the aforesaid 
case. It is Exhibit LL and referred only to 
the plot A and the house in it. Further, 
Exhibit LL was based on Exhibits IT and ILL 
in this case which referrad only to the house 
in plot A and as the District Munsif observes 
the defendants Nos. 3 and 4 did not contend in 
their written statement in that case that they 
had possession of the paramba A or B. Thero 
is also tke fact that the plaintiff is not a party 
to Exhibits LL and ZZ. I disbelieve the oral 
evidence on the 3rd and 45h defendants’ side 
to the effect that they have held possession 
of the plot B for more than 12 years before 
the institution of this suit. A 

10. My finding on the issue referred to me 
for trial in this case is that the plaintiff's 
right to item No. 1 (plot B) is not barred by 
limitation. 

These second appeals coming on for final 
hearing after the return of the finding of the 
lower Court, the Court delivered the follow- 
ing 

Judgment. 
S.A. No. 34t, 

We accept the finding and in reversal of 
the decrees of the Courts below dismiss the 
suit with costs throughout. 

Appeal No. 344 allowed. 
S. A. No. 345. 

We accept the finding and dismiss the 
second appeal with costs. The plairtiff will 
have two months from this date for redemp- 
tion. 

Appeal No, 345 dismissed, 
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MADRAS HIGH COURT. 
SECOND Crvte APPrAL No. 415 or 1908. 
October 24, 1910. 

Present: Sir Ralph Benson, Judge, and 
Mr. Justice Krishuaswami Atyar. 
PAZHANCHERI PANANGATBLAHAYIL 
KUNJUNNI NAIR— APPELLANT 
versus 
PAZHANCHERI MANNATHAN 
PARAMBETH KALAPURAYIL KUN- 


JUNNI NAITR—Responvent. 

Chit fund—Payment of part of prize toa subscriber 
—.lgreement between starter and subscriber for payment 
of balance on subscriber's furnishing security—Failure 
of starter to pay balance of prize money—Whether 
relieves subscriber from obligation to pay future instal- 
ments—Default in payment of instalments—Action for 
recovery of last tivo instalments—Stipulation for pay- 
ment of all future instalments in default of any one 
tnstalment—Waiver— Limitation. 


A kuri was started by plaintiff's predecessor in 


1893. Jt was to consist of 14 tickets of Rs. 500 cach 
and it was to conlinue for 13 years. - Defendant, one 
of the subscribers, won a prize atthe 6th drawing. 
A portion of the prize-money was paid to him by the 
plaintiff and the balance was reserved with the latter 
for payment to defendant when he gave security for 
payment of future subscriptions. Iv was found that 
defendant offered the security and that plaintiff 
defaulted to pay the balance reserved with him. It 
was algo a condition that in default of defendant's 
payment of any onc instalment, all future instalments 
would become duc ab once. Plaintif credited the 
unpaid prizo-money towards subsequent instalments 
and sued defendant for the last two iustalments. 
Defendant pleaded that he was not liable to pay the 
future instalments, as plaintiff did not give him the 
balance of his prize-money and that as he made 
default in payment of the instalment duo for 1900, 
all the iustulments became then due and the, suit was 
barred by limitation: 

Held, (1) that, apart from the special agrecment, 
a default in payment of the prizc-moucy did not 
relieve the defendant from liability to pay future 
subscriptions. 

(2) that as it was found that plaintiff had waived 
the benefit of the stipulation for payment vf all 
ovordueinustalments in default of any one instalment, 

` the suit was not barred by limitation. 

Sri Raja Satracherla v. Sri Raja Setarama, 3 M. 61, 
Nagappa v. Ismail, 12 M. 192, Badi Babi Sahibal v. 
Sami Pillai, 18 M. 257 at p. 261, Abinash Chandra 
Bose v. Bama Bewa, 13 ©. W. N. 1010 at p. 1013; 4 
Ind. Cas. 17, referred to. 


Second appeal against the decree of the 


Subordinate Judge’s Court of South Malabar 
at Calicut, in Appeal Suit No. 422 of 1907, 
presented ugainst the decree of the Court of 
the District Munsif of Chowghat, in Original 
Suit No. 341 of 1906. 


Judgment.—Before disposing of the 
second appeal, we must ask the Subordinate 
Judge lu return a fiuding on the evidence on 


record on the question whether Mxhibit F is 
genuine. 

The finding should be submitted within 
three weeks from this date and seven days 
will be allowed for filing objections. 

In compliance with the above order the 
Subordinate Judge submitted the following 


FINDING. 

Jn this case I have been directed by the 
High Court to submit a findingon the follow- 
ing issue :— 

Whether Exhibit F is genuine? 

Plaintiff’s anandravan examined as plain- . 
tiff’s witness on 6th February 1907 stated 
that the letter Exhibit F was sent to Vakil 
Mr. Thomas in reply to the letter Exhibit D. 
He did not see the defendant sign it. This 
is what the witness said:— Exhibit F is also 
in the handwriting of Falapetti Sankara 
Nair. Iam acquainted with the signature 
of the defendant. Exhibit IF contains 
defendant’s signature.’ The defendant 
examined as his witness on the same day 
merely stated: “I have not sent any registered 
notice to the plaintiff.” He did not specially 
deny his signature in Exhibit F. The letter 
purports to have been sent to Mr. Thomas 
and the defendant’s statement that he did 
not send any registered. letter to the plaintiff 
is true. The defendaut admits that Palapetti 
Sankaran Nair who is alleged to have 
written the letter used to write some docu- 
ments for him. This Sankaran Nair is proved 
by plaintiff’s witness to be the writer of 
Exhibit H. He was present in Court on 6th 
February 1907 as defendaut’s witness and 
the defendant did not care to examine him to 
contradict the evidence of plaintiff's 
anandracan, On comparing Exhibit H with 
Exhibit I, I think that Exhibit F is in 
Sankaran Nair’s handwriling, On comparing 
defendant’s genuine signature in his vakalath 
with the signature in Exhibit F, I think that 
the letter is genuine. It is unreasonable to 
think that somebody at plaintiff’s iustance 
sent the letter Exhibit F to Mr. Thomas 
after putting defendant's false signature in 
jt. For these reasons I find the issue in the 
affirmative. 


This second appeal coming on for final 
hearing on Tuesday the 18th instant after - 
the return of the finding of the lower Court, 
aud having stood over for consideration till 
this day the Court delivered the following 
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Judgment.—aA kuri was started in 
June 1893 by the Karnavan of the plaintiff’s 
tarwad. It consisted of 14 tickets of Rs. 500 
each and it was to continue for 13 years. 

-The defendant held one ticket. The collec- 
tions of each year were to be put to auction 


among the ticket-holders and the person who . 


was the lowest bidder was to have the prize, 
the difference between Rs. 7,000 and the 
prize being distributed among the remaining 
ticket-holders. The defendant got the prize 
in June 1897 after the 5th instalment. But 
the prize of Rs. 4,730 was not paid to him 
but only, Rs. 2,540-10-2. Rs. 1,933-9-4 


were reserved according to the receipt 


Exhibit A dated the 8th June .1898 with | 


the originator of the kuri. It was to be 
paid to the defendant on his 
security for Rs. 4,000 being the remaining 
subscriptions to the kurt by means of a 
registered mortgage document. We must 
accept in second appeal the finding of. the 
Subordinate Judge that' the defendant was 
ready to give the mortgage bond but that the 
plaintiff defaulted to pay the balance reserved 
- with him. The plaintiff has credited the 
balance and the interest due thereon under 
Exhibit A towards subsequent instalments 
and practically sues for the last two instal- 
ments and interest. It is found by the 
Subordinate Judge that by reason of «the 
plaintiff’s failure to pay the balatice reserved 
with him, the defendant was absolved trom 
paying the future instalments. There appears 
to be no warrant for this view. Ib evidently 
. was no part of the agreement under which 
_ the kuri was started. The defendant in his 
written statement did not raise the conten- 
tion that there was any stipulation to that 
effect in the kuri agreement aud no issue was 
taken raising such a question. The Sub- 
ordinate Judge merely says that it is the 
rule in all kuris for the subscriber not to pay 
. future instalments if default be made in the 
payment of the prize. He refers to no evi- 
dence in support of the statement and the 
learned Vakil for the respondent was unable 
to refer us to` any such evidence. It is 
impossible to argue as a matter-of law apart 
from special agreement that default in the 
payment of the prize-money relieves the 
subscriber . from liability to - pay future 
subscriptions, Such a termination of liability 
can only be on the ground that the whole 
contract is pub au end to. The coutract 


furnishing - 


began to operate from 18933. The defendant 
paid the subscriptions and reazived the 
profits for 6 years and more than half the 
prize-noney. Under those circumstances 
it is dificult to see how he could terminate 
the contract. It is sufficient to refer to the 
admission of Mr. Rwmachendra Aiyar that 
if the defendant was paid the prize money on 
a later day and chose to asceps it, the 
acceptance would revive the obligation to 


` pay the future instalments, as a sufficient 


answer to the contention that the plaintiff's 
default put an end to the contract to pay 
future instalments. 

It is noteworthy that Exhibit A, which 
provides fora mortgage document to pay 
the future instalments amounting to Rs. 4,000, 
does not proceed to absolve the defendant 
from liability under the mortgage in the 
event of the balance of the priza3-money 
being withheld. We must hold, therefore, 
that whatever remedy the defendant might 
have against the plaintff for the recovery 
of the sum reserved, he could not be absolved 
from the obligation to pay the future subserip- 
tions. 

The next question is whether the plaintiff's 
claim is barred. Although the suit for the 


‘last two instalments is in time, itis contended 


with reference to the statement in paragraph 


` 7 of the plaint that the whole subscriptions 


became due in June 1900 when the defendant 
made default in the payment of the instal- 
ment of that year. The plaintiff relied upon 
an agreement with the defendant that the 
balance that was reserved with the former 
should with interesi be appropriated towards 
the successive instalments. The District 
Muusif finds the agreement to be true but 
the Subordinate Judge disbelieves it, Exhibit 
B, which the defendant deliberately omitted 
to answer, shows that the instalment of June 
1899, which is subsequent to the plaintiff’s 
default in payment of the balance of prize 
money, must have been met as alleged by 
him out of the interest due from the plain- 
tiffand'a payment from the defendant of 
the sum of Rs. 325-15-8, for Mxhibit B 
makes a demand only for the instalments of 
June 1900 and 1901. Exhibits D and J: also 
support the plaintiff’s case. The Subordinate 
Judge’s judgment makes no reference to 
Exhibit F. It has now been found to be 
genuine. If necessary we would be inclined 
to call fora fresh finding from the Subordi- 
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“nate Judge on the question of agreement 
to appropriate the balance reserved with the 
plaintiff towards future instalments. But in 
the view we take about the plaintiff’s waiver 
of the stipulation referred to in paragraph 7 
ofthe plaint that the whole subscriptions 
were to become due on default in payment 
of any one instalment, we think it unnecessary 
to call for a revised finding on the question 
of the agreement. The stipulation mentioned 
in paragraph 7 of the plaint is in the plain- 
tiff’s favour. It is perfectly competent to 
him to waive it The Munsif considered 
the question of waiver under the issue of 
limitation and found in its favour. No special 
ground was taken with reference to waiver 
in the Memorandum of Appeal to the lower 
appellate Coyrt except the general one of 
limitation. The Subordinate Judge is of 
opinion that the circumstances proved in this 
case are not sufficient in law to amount to 
waiver. On the other hand, we are of opinion 
that Exhibits B, D and F are sufficient. The 
Subordinate Judge does not discredit the 
payment of Rs. 325 and odd in June 1899. 
The plaintiff avers it and Exhibit B, which is 
a demand for the subscriptions of 1900 and 
1901 less the interest due which the defen- 
dant did not choose to answer, supports the 
plaintiff's case. We must, therefore, hold 
that the claim is not barred by limitation. 
See Sri Raja Satracherlav. Sri Raja Setarama 
(1); Nagappa v. Ismail (2), Badi Bibi 
Sahibal v. Sami Pillai (83) and Abinash 
Chandra Bose v. Bama Bewa (+). 

As to interest, the Munsif has found on the 
evidence of the plaintiff’s witness No. 1 that 
he is entitled to 12 per cent. from the date 
of default. The Subordinate Judge has given 
no finding on the issue. The plaintifi‘'s 
viitness No. 1 swears to the provision about 
interest. He is not cross-examined on the 
point. Thedefendant as defendant’s witness 
No, 1 does not deny it. We must, therefore, 
agree with the District Munsif. 

We reverse the decree of the Subordinate 
Judge and restore that of the District Munsif 
with costs in this and in the lower appellate 
Court. 

Decree reversed. 


(1) 3 M. 6L. 

(2) 12 M. 192. 

(3) 18 M. 257 at p. 261. 

(4) 13 0. W. N. 1010 at p, 1013; 4 Ind, Cas, 17 


MADRAS HIGH COURT. 
FULL BENCH. 
First Civin APPEAL No. 12 or 1907. 
October 20, 1910. 
Present: —Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Krishnaswami 
Aiyar and Mr. Justice Ayling. 
BOGANADAM RANGIAH CHETTY 
—APPELLANT 
versus 
BOGANADAM SUBRAMANIA CHETTY 


AND OTHERS—RESPONDENTS. 

Court Fees Act (VII of 1870), s.7 Cl. IV (b) and el. 
V,and Sch. I, arts. Land 17 (VI)—Swit for partition 
by a co-parcener in joint possession—Court-fee—Ad 
valorem fee. 

Held, by Sir Arnold White, O. J.,and Krishnaswami 
Ayar, J. (Aiyling, J. dissenting), that in a suit for 
partition of joint family property, where the plaintiff 
is in joint possession with the other co-parccners, tho 
Court-fee is to be fixed under article 1 of Schedule I 
of the Court Fees Act and not under article 17 (VI) 
of Schedule II of the Act. 

Dagdu v. Totaram, 33 B. 658; 10 Bom. L. R. 1074; 
4 Ind. Cas. 242, Bidhata Roy v. Ram Charitra Roy, 6 
C. L. J. 651; 12 C. W. N. 87, Kirty Churn Mitter v. 
Aunath Nath Deb, 8 C. 757, and Mohendra Chandra 
Ganguli v. Ashutosh Ganguli, 20 C. 762, dissented 
from. ‘ 

Velu Goundan v. Kumaravelu Gouwndan, 20 M. 289, 
followed. 

Quivre-—Whether a suit for joint possession by a 
co-parcener, excluded from possession, would fall 
under section. 7, clause LV (b) or section 7, clause (V) 
of the Court Fees Act. 

Per Aiyling, J., dissenting: 

The Court-fee in the case referred to should be 
fixed under section 17 (VI) of Schedule II. 

Appeal against the decree of the District 
Court of North Arcot, in Original Suit No. 18 
of 1905. | 

This appeal coming on for hearing before 
the Honourable Mr. Justice.Muuro and the 
Honourable Mr. Justice Abdur Rahim on 
Thursday and Friday, the 25th and 26th 
days of August 1910, the Court made the 
following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

The suit was under section 525 of the 
Civil Procedure Code to file an award made 
in an arbitration for dividing joint family 
properties. The suit was dismissed, and 
hence this appeal. The preliminary objec- 
tion is taken that the Court-fee paid, Rs. 10, 
is insufficient. The order refusing to file the 
award is a decree, and the question in dispute 
is whether the Court-fee payable on the 
appeal is to be fixed under article 1 of 
Schedule I of the Court Fees Act or under 
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article 17 (vi) of Schedule II. It is contend- 
ed that if the appellant had sued for 
‘partition of the joint family property, the 
Court-fee on the plaint would have been 
only Rs. 10, and that the Court-fee for the 
appeal should be the same. For the proposi- 
tion that the Court-fee on the plaint in such 
asuit is Rs. 10, reliance is placed upon 
Kirty Churn Mitter v. Anunath Nath Deb (1) 
and Mohendro Chandra Ganguli v. Ashutosh 
Ganguli (2). A Bench of this Court, in 
Reference under Court frees Act, section 5 (3), 
refused to follow the above decision and held 
that a suit for partition of joint family property 
is chargeable with anad valorem fee. In Velu 
Goundan v. Kumaravelu Goundan (4), the 
same view was accepted though the point 
does not appear to have been argued, the 
actual matter decided being that the value 
of the suit for the purpose of jurisdiction was 
the amount at which- the plaintiff valued 
his share. The Calcutta High Court in a 
“ recent decision in Bidhata Roy v. Ram 
Charitra Roy (5) have dissented from the view 
taken in Reference under Court Fees Act, sec- 
tion & (3) and Velu Goundan v. Kumaravelu 
Goundan (4). Ifthe Court-fee is to be fixed 
under article 1 of Schedule I of the Court Fees 
Act, it is, we take it, because the suit is 
considered to fall under section 7, clause 
(iv) (b) of the Court Fees Act. We find 
considerable diffculty in holding that a 
suit for partition of joint family property, 
when the plaintiff—as here—is in joint posses- 
sion with the other co-parceners, falls under 
this provision. From the statements made 
at the bar it does uot appear that the practice 
in this Court has been uniform. The question 
is one likely to arise frequently, and we 
think it should be definitely settled. We, 
therefore, refer to a Full Bench the question 
whether, in a suit for partition of joint 
family property where the plaintiff is in 
joint possession with the [other co-parceners, 
the fee is to be fixed under article 1 of 
Schedule [ of the Court Fees Act or under 
article 17 (vi) of Schedule II of the Act. 
OPINION OF THE FULL BENCH. 

White, C. J—The point which has been 
referred to usis by no means free from 
difficulty. 

(1) 8 G. 757. 

(2) 20 ©. 762. 

(3) 4 M. L. J. 110. 

(4) 20 M. 289. 

(5) 6 C. L. J. 651; 12 Q. W. N. 37. 
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I think section 7 (iv) (b) of the Court 
Fees Act, 1870, applies when the right, 
which is sought to be enforced, is a right to 
share as a separate sharer in joint family 
property, in other words, it applies to the 
ordinary suit for partition. 

It was argued that section 7 iv (b) of the 
Court Fees Act only applies when the right 
which is sought to be enforced is a right to 
share as a joint sharer in joint family pro- 
perty, but it seems to me itis not likely that 
the legislature would have intended to make 
specific provision for a comparatively rare 
form of action and to make no specific 
provision for a very common form of action. 

If ‘to share’ in section 7 iv (b) means to 
share as a separate sharer, the Court-fee, in 
a suit for partition of joint family property 
when the plaintiff is in joint possession with 
the other co-parceners, is otherwise provided 
for, is governed by section 7 iy (b), and is 
ad valorem. 

I have had the advantage of reading the 
judgments which my learned brethren are 
about to deliver andI agree with Krishnawsami 
Aiyar, J., that our answer to the question 
which has been referred to us, should be that 
article 1 of the Ist Schedule of the Court 
Fees Act applies. 

Krishnaswami Aiyar, J —The question, stated 
in the order of reference for our decision, is 
as follows :— 

“Whether, in a suit for partition of joint 
family property where the plaintiff is in 
joint possession with theother co-parceners, 
the fee is to be fixed under article 1 of 
Schedule I of the Court Fees Act or under 
article 17 (vi) of Schedule II of the Act.” 

Whichever of the two provisions applies, 
we have first of all to determine what is the 
“subject-matter in dispute.” 

The plaintiff being in joint possession of 
the whole, whether that possession is actual 
or constructive, seeks to convert that into 
separate possession of his share. It may, 
therefore, be said that the value of the 
subject-matier in dispute is the difference 
between the value fof the separate possession 
of the share and’ the value of the joint 
possession of the whole or,as it has been 
well put in Ragendro Loll Gossamz v. Shama 
Churn Lahoory (6), “It is the value of the 
‘convenience of changing the form of the 


enjoyment of the plaintiff's share.” lb seems 
CT 6) £C. L. R. 4i7, 
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to me that it may at once be conceded that 
it is not possible to estimate this difference 
In value or this convenience in the form of 
the enjoyment at a money value. But this 
concession is not enough to settle the appli- 
cation of article 17 (vi) of the 2nd Schedule 
to the Act. It is further necessary, to bring 
the case within the article, that it is not 
otherwise provided for by the Act. And 
herein lies the difficulty. 

If either section 7 iv (b) or section 7 (v) 
should be applicatle, there would be a 
provision under the Act which would exclude 
the. application of article 17 (vi). The 
referring order does not ask us to decide 
between section 7 iv (b) and section 7 (v). 
The learned Judges who have made the 
reference say that as between these two 
clauses section 7 iv (L) would apply to the 
present case if article 17 (vi) was out of the 
case. Section 7 iv (b) empowers the plaintiff 
to state the amount of the value of the relief 
sought. Section 7 (v) prescribes special rules 
for ascertaining the value. Butin both the 
cases, the fee payable is‘ad valorem under arti- 
cle 1 of Schedule I of the Court F ees Act. 

Section 7 iv (b) is in these terms: “In 
snits to enforce the right to share in any 
property on the ground that it is joint family 
property.” What is the meaning of this 
clause? Does it cover a suit for partition 
of joint family property where the plaintiff 
is in joint possession. It has no application 
where the property is not the property of a 
joint family. It must be admitted that a 
suit by a tenant in common in joint posses- 
sion for the partition of the common property 
not belonging to a joint family cannot fall 
under this clause. Asthe relief in such a 
case cannot be estimated at a money value, 
article 17 (vi) is the only provision appli- 
cable. But it does not follow from this, as 
suggested by Mr. Justice Mookerjee in 
Bidhata Roy v. Ram Oharitra Roy (5), that 
where the property belongs to a joint family, 
the suit to enforce the right to share in it 
may not fall within the special provision 
enacted in section 7 iv (b). It has been 
argued that the language of the clause is 
not “to enforce the right to a share in the 
property” but “to enforce the right to share.” 
This difference, it is said, indicates that the 
clause does not deal with the common suit 
for partition amongst the members of a 
Hindu family, but with the possible case of a 


INDIAN CASES, 


[1910 


co-parcener suing for joint possession where 
he has been excluded from it or for participa- 
tion in the profits of the common property 
orit may be for a mere declaration of the 
right to joint possession coupled with a 
claim to participation in any benefit towhich 
the joint family is entitled. Withont, in any 
wayi repudiating the possibility of such cases 
of the clause in 


being within the scope 
question, [as to which, compare Gundo 
Anandrav v. Krishnarav Govind (7) and 


Muttakke v. Thimmappa (8)], we may ask the 
question whether it is at all likely that 
special provision is made in this clause 
for such rare cases without dealing with the 
common case of a suit for partition by a 
co-parcener in possession. It may “also be 
pointed out, adopting the language of Candy, 
J., in Raoji v. Bala (9), with reference to 
similar words in article 127 of the Limit- 
ation Act, that the clause provides for a suit 
“to enforce the right” and not “to establish 
the right.” It has also to be borne in mind 
that the clause in question does not deal with 
a suit fo share in any property which would 
be more susceptible of the meaning of 
participation in enjoyment but of a suit to 
enforce the right to share. Stress has been 
laid upon the fact that the clause uses the 
verb ‘to share’ and not the noun ‘share.’ And 
it is argued that if a co parcener’s suit for 
partition was intended to be covered by the 
clause, the clause would run “in suits to 
enforce the right to a share in any property.” 
But there seems to be no point in this 
observation, for the language of the clause is 
more in accordance with the theory of the 
Hindu Law as regards a co-parcener not 
being entitled toa definite share until actual 
partition. He is only entitled to share in the 
joint family property until partition and 
becomes entitled toa definite share when a 
decree for partition is made in thesnit. As 
observed by the Privy Council in Appovier v. 
Rama Subba Acyan (10), “according to the 
true notion of an undivided family in 
Hindu Law, no individual member of that 
family, whilst it remains undivided, can 
predicate of the joint and undivided property 
that he, that particular member, has a certain 
definite share.” In Pirthi Pal Singh v. 


(T) 4B. H.C. R. A.C. 55. 
(8) 15 M. 186 at p. 191. 

(9) 15 B. 135. : 

(10) 11 M.I.A. 75 at p. 89; 8S W. R, PLC.) 1, 
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Thakur Jewahir Singh (11), their Lordships 
again observed: “Until partition no member 
of a joint Hindu family is entitled toa 
definite portion of the family estate.” There 
appears to be, therefore, no objection to the 
legislature having avoided the phrase ‘a 
right to a share’ and preferred the expres- 
sion “a right to share. Lut it has been 
further argued that the words “on the 
ground that it is joint family property” 
preclude the construction that a suit for 
partition is covered by the clause. This 
result is arrived at by construing the phrase 

on the ground that it is joint family pro- 
perty” to mean “on the ground that it is 
` prcperty of a continuing joirt family.” There 
appears to be no warrant for so understand- 
ing the words of the clause. Thero js a 
‘joint family at the date of the suit. The 
“ plaintiff’s right to have the property divided 
‘ison the ground that the property belongs 
to the joint family on that date. There is no 
further cause of action necessary to entitle 
the plaintiff to sue. The fact thatit is 
joint family property is sufficient to entitle a 
co-parcener withont more to claim his share 
by partition. I am unable, therefore, to 
accept the reasoning of tho Bombay High 


Court in Dagdu v. Totaram (12) or of the 


Calcutta High Court in Bidhata Roy v. Ram 
Charitra Roy (5). The former of these 
cases is not in accord with the decision in 
Motibhai v. Haridas (13) and it is not clear 
whether if was a case where the plaintiff 
was in joint possession. There is no force 
in the remark that, as the other clauses of 
section 7 (iv) deal with reliefs incapable of 
valuation, section 7 iv (b) should only be 
understood as referring to an abstract claim. 
or right, for, as already pointed out, a suit 
by a co-parcener in possession for division 
of his share is not capable of estimation at a 
money value. It may be a good argument 
against allowing a suit by a co-parcener out 
of possession for division or joint possession 
to fall within it. The Caleutta case merely 
refuses to disturb the current of authority in 
that Court as established by the decisions in 
Kirty Churn Mitter v. Aunath Nath Deb (1) 
and Mohendro Chandra Ganguli v. Ashutosh 
Ganguli (2). It may be that the actual 
decision in Wali Ullah v. Durga Prasad and 
(11) 14I. A. 87 at p. 59; 14 C. 493. 


(12) 33 B. 658; 11 Bom. L. R. 1074; + Ind. Cas. 243. 
(13) 22 B. 315, 


INDIAN CASERS, 


516 


Saidan (14) is open to no exception as the 
plaintiff there does not appear to have been 
in jsint possession when he asked for 
partition. This is, however, apart from the 
question of the correctness of the approval 
there expressed of the Calcutta cases. But 
whatever doubts may still exist as regards 
the cogency of the above reasoning, they 
seem tu me to be completely set at rest by 
the corresponding language of the various 
Limitation Acts and the interpretation that 
has been uniformly placed upon it, When 
the Court Fees Act was passed, the Limit- 
ation Actin force in the country was Act 
XIV of 1859, Section 1 clause 13 of that 
Act ran as follows: “To suits to enforce the 
right to share in any property movable or 
immovable on the ground that it is joint 
family property—the period of twelve years” 
from certain specified dates. Now it will be 
noticed at a glance that the difference 
between the first portion of this clause and 
section 7 iv cl. (b) is that “in” is substituted 
for the opening word “to” andthe words 
“movable or immovable” are omitted. 
Being a law of Limitation, the rest of the 
clause proceeds to specify a starting point 
for the running of the prescribed period. 
And it may also be that the clause assumes 
that the plaintiff is ont of possession, though 
there are no express words to say so, for 
otherwise limitation ought not to be allowed 
to run against him, The fact, therefore, that 
the clause of the Limitation Act is applied 
toa plaintiff out of possession while the 
clause of the Court Fees Act is sought to be 
applied to a co-parcener in possession has 
no bearing upon the interpretation of the 
words “to enforce the right to share in any 
property on the ground that it is joint 
family property” which are words common 
to both the enactments. Act IX of 1871, 
which introduced into the Ist column of 
article 127 the result of judicial decisions 
as to the plaintiff contemplated being one 
out of possession, made no change whatever 
in the rest of the language of the lst part 
of the old clause. The words “to enforce 
aright to share” were retained as before. 
The article ran thus: “By a Hindu excluded 
from joint family property to enforce a 
right to share therein.” The same language 
has been retained in the Limitation Acts of 


1877 and 1908 with the mere change of the 
(14) 23 A. 340; A. W. N. (1908) 38; 3 A. L, J, 81. 
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‘word “Hindu” into “person.” Clause 13 


-of section l of Act XIV of 1859 and article 


127 of the subsequent Limitation Acts have ` 


always been construed by the Privy Council 
and by the Courts in India as applicable to 
suits for partition by a co-parcener in a 
Hindu joint family. Section 7, clause iv (b), 
of the Court Fees Act, which followed almost 
verbatim the language of clause 13 of section 
1 of the Limitation Act of 1859, is bound to 
receive the same construction. In Lakshman 
Dada Natk v. Ramachandra Dada Naik (15) 
and Appasami Odayar v. Subrumanya Odayar 
(16), the Privy Council construed the provision 
of the first Limitation Act. In the latter 
case they said: “By section 1, clause 13, of Act 
XLV of 1859, a suit for a share of the family 
. property not brought within 12 years from 
the date of the last participation in the profits 
of it would be barred”. The same view was 
taken by the Indian High Courts. See 
Wooma Soonduree Dossee v. Dwarkanath Roy 
- (17); Gossain Dass Koondoo v. Seroo Koomaree 
` Debia (18); Govindan Pilati v. Ohidambara 
> PrllaiQy)and Hansji Chhiba v. Valabh Chhiba 
(20). Article 127 of the Tsimitation Act 
` of 1871 received the same construction. [Kali 
Kishore Roy v. Dhununjoy Roy (21)]. The 
` same interpretation was put upon the pro- 
vision of the Limitation Act of 1877 both 
. by the Privy Council and by the High Courts 
in India. Rai Ragunath Bali v. Rat Maharaj 
Boli (22); Pirthi Pal Singh v. Thakur Jewahir 
Singh (11); Hart v. Maruti (23) and Nilo 
Ramchandra v. Govind Balla (24). The 
remark in Muttakke v. Thammappe (8), where, 
speaking of a suit for a declaration that 
plaintif as a member of an Aliyasantana 
` family was joint in estate with the defendants 
and that he was entitled to the registry in 
his name of the family property, the Court 
- said that article 127 did not refer toa suit 
for a share, must be treated as erroneous in 
view of the overwhelming consensus of 
' opinion already noticed. In the light, there- 
fore, of the provisions contained in the various 
Limitation Acts and especially of the language 


of clause 13, section 1, of Act XIV of 1859 
(15) 5 B. 48. 
(16) 15 I. A. 167; 12 M. 26. 
(17) 11 W. R. 72. 
(18) 19 W. R. 192. 
(19) 3 M. H. C. R. 99. 
(20) 7 B. 297. 
(21) 3 C. 228. 
(22) 12 I. A. 112; 11 C. 777. 


(23) 6 E. 741, (24) 10 B, 24, 
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and the interpretation uniformly placed on 
them, it is impossible to resist the conclusion 
that section 7, clause iv(b), of the Court Fees 
Act, does apply to a suit by a co-parcener in 
possession for partition of joint family pro- 
perty. This view isin accordance with the 
opinion expressed in Felu Goundan v. Kumar- 
vleu Goundan’ (4). The case in Reference 
under Oourt Fees Act, section 5 (3) was not 
one of joint family property and could not, 
therefore, fall under section 7, clause iv (b). 

During the course of the argument, the 
question was raised whether section 7, clause 
v, was, not the more appropriate provision. 
Reference was made to Balvant Ganesh v.” 
Nana Chintamon (25) and Dagdu v. Totaram 
(12) as in support of that view. It is not 
clear from the facts set out in these cases- 
whether the plaintiff was in joint possession 
at the date of suit. It is impossible, therefore, ~ 
to rely on them as any authority for the 
view that section 7, clause v, is applicable to 
a suit where the plaintiff in possession seeks 
for partition. The learned Judges who made 
the referenc2 have not stated any question 
for our consideration as to whether any, 
and if so, what suits for partition wonld fall 
under that clanse. ` 

Nor is ib necessary for us to express any 
opinion on the question which was referred 
to, though not fully discussėèd, in the coarse 
of the argument whether a suit for joint 
possession by a co-parcener excluded from 
possession would fall within section 7 clause 
iv(b) or section 7 clause v of the Court Fees 
Act. When such a question arises ib will 
be material to consider whether a suit for 
joint possession is not as much a suit for 
possession as a suit for exclusive possession 
and whether, both kinds of suits being 
in ejectment, (see William on Ejectment 
p. 178 and Freeman on -Co-tenancy, sections 
290 and 293) they should not both be held- 
to fall within section 7 (v). 

I would answer the question referred by 
saying that article 1 schedule I applies. . 

Ayling, J—I agree in the view expressed 
by Batchelor and Beaman, JJ., in Dagdu v. 
Totaram (12) that a suit to recover by par- 
tition a definite and ascertained share of 
specified property cannot fall under section 7 
iv(b) of the Court Fees Act. This clause 
appears to be designed to cover merely the 
rare, but quite possible, cases where the 


. (25) 18 B. 209. 
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plaintiff's status as a co-parceuer is in dispute, 

-and is sought to be enforced. On this view 
alone, its inclusion with the other cases of 
doubtful or difficult valuation contained in 
the section is intelligible. l do not think 
it is safe to proceed by analogy of the way 
article 127 of the Limitation Act has been 
interpreted. 

If section 7 iv(b) be ruled out, such a 
suit must fall under article 17 (vi) of 
Schedule II orunder section 7 (v) of the 
Court Fees Act. I have no hesitation in 
concurring in the opinion of Garth, C. J., in 
Kirty Chun Mitter v. Aunath Nath Deb (1), 
asto the correct method of regarding the 
relief claimed in suits for partition by a 
co-parcener who is in joint enjoyment at the 
time of suit; his prayer is merely to change 
the form of enjoyment and could only be 
valued by deducting from the value of his 
share as ascertained in partition the value of 
his beneficial enjoyment as co-parcener be- 
fore partition. Apart from personal considera- 
tions, which it is impossible to appraise, the 
two should be equal. It appears to me 
eminently a case in which it is impossible to 
estimate in money the value of the suit. To 

. tax such a suit on the value of the partition- 
ed share without deduction under section 7 
(v) seems to me inequitable. This point of 
view does not appear to have been presented 
to the Court either in Velu Goundan v. 
Kumaravelu Goundan (4), Motibhai v. Haridas, 
(13) or Dagdu v. Totaram (12). 


In Wali Ullah v. Durga Prasad and Saidan 
(14), the remarks of Garth, C. J. are quoted 
with approval. But the learned Judges de- 
cided that an ad valorem fee was leviable 
under the circumstances of the case under 
disposal. The plaintiff appears to have been 
the purchaser of tke undivided share of a 
co-parcener, and the suit was brought to 
establish his title and to recover possession of 
his skare, the claim of partition being added 
merely to make the relief sought effectual. 
Such a case is easily distinguishable from 
the suit of a co-parcener in joint possession, 
who merely seeks to convert his joint posses- 
sion into separate enjoyment. 


In Balwant Ganesh v. Nana Chintamon (25) 
also, Garth ©. J.’s dictum is quoted with 
approval, though in the case under disposal, a 
different decision was arrived at—on what 
grounds, it isnot easy to say 
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For the above reasons, L think the Court 
fee should be fixed in cases of the class refer. 
red to under section 17 (vi) of Schedule Il. 





MADRAS HIGH COURT. 
First Orvin Appeat No. 115 or 1907, 
October 11, 1910. 
Preseut:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Ayling. 
VENKATACHARIAR (MINOR) THROUGH 
HIS FATHER AND GUakDIAN ATHAN KEELA 
TIRUMALIGAL APPAVA CHARLIAR 
SWAMI— APPELLANT 
versus 
ATHAN SADAGOPA CHARJAR 
SWAMIGAL AND OTHERS — RESI ONDENTS. 


Will, construction of —Hindu Law —Achariya Purusha, 
devise by—‘Svikara nemanam’, meaning of--Adoption 
— Will recognizing a person as heir, and dirceting legah 
to perform spiritual functions— Devise to a persona 


“ designata-—Declaration os to invalidity ot adopt'on—- 


Specitic Relief Act (I of 1877), s. 42. 

A Hindu testator, who belonged to ihe class of 
slchariya Purushas, by his last Will and testament 
made a ‘Srikara nemanan’ of appellant. The Will 
recited that the appellant was the testator’s heir and 
was to perform the various religious and spiritual 
duties performed by the executant (who was an 
Achariya purusha) and receive the honours and 
emoluments attached to the same: 

Held, (1) that, apart from the question of the 
validity of the ‘svikara nemanam? (adoption) of the 
appellant, the Will was valid and enforceable us o 
devise to a ‘ persona designata. 

Nidhoomonit Debiya v. Saroda Pershad Maker jer, 
3 I. A. 253; 26 W. R. 91, applied. 

Fanindra Deb Raikat v. Rajeswar Dass, 12 L A. 72, 
11 C. 463, referred to. 

(2) that by the use of the words ‘seikara nemanam’ 
in the Will, the testator meant to make a nomination 
subject to all its legal consequences, 

A. S. No. 12 of 1908, referred to. 

(3) that while passing a decree, establishing appel- 
lant’s rights under the Will, it was discretionary with 
the Court to make or not a declaration ugainst 
adoption of the appellant. 

Chinnasawmi Mudeliar v. Ambalavana Mudeliar, 29 
M. 48, distinguished. 

Appeal against the decree of the Subvrdi- 
nate Judge’s Court of Tuticorin, in Original 
Suit No. 21 of 190-4, 

Judgment.—tThe plaintiffs sue as the 
nearest reversidners of the late Sadagopa 
Chari of Alwar Tirunagari to set aside a Will 
alleged to have been executed by him on the 
26th June 1903, and an adoption of the 2nd 
defendant said to have been made by him on 
the same day: also for the recovery of various 
properties of the said Sadagopa Chari in the 
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hands of the 2nd defendant and for sundry 
incidental reliefs. There was an alternative 
prayer for partition in case the Court found 
that there was a valid adoption. 

The Subordinate Judge found that there 
was no adoption: that the alleged Will (Ex- 
hibit 1I) was executed by Sadagopa Chari 
while in a sound and disposing state of mind: 
but that it was intended by him merely as an 
instrument giving his widow (1st defendant) 
authority to adopt, and, therefore, conveyed 
no right to the 2nd defendant. He, therefore, 
gave a decree awarding the plaintiffs the first 
set of reliefs sued for. 

The main contention now set up by the 
appellant (2nd defendant) is that, apart from 
any question of the fact and validity of the 
adoption, Hxhibit II operates as a valid and 
effective Will in his favour, giving him an in- 
disputable title to the plaint properties and 
that the suit should, therefore, have been dis- 
missed. This contention appears to be sound. 


A reference to the heading of the document 
Exhibit II, shows that it purports to bea 
Will: and it is certainly drawn up in the form 
of one. That it bears the signature of Sada- 
gopa Chari, not only atthe end, but at the 
foot of each sheet is not seriously disputed. 
The evidence as io the mental and bodily 
condition of the testator onthe 26th June 
1908, is conflicting; but the balance is cer- 
tainly on the side of the appellant’s conten- 
tion that at the time of execution he was 
in a sound and disposing state of mind. The 
evidence to the contrary (ot plaintiffs’ wit- 
nesses Nos. 12—-15) is interested and untrust- 
worthy and cannot be accepted against that 
of the Sub-Registrar (defendant’s witness 
No. 8). The latter deposes that he was called 
to the house to register the Will which he read 
out to the testator, who was emaciated and 
weak but in full possession of his mental 
powers. Numerous other witnesses speak to 
the same effect. Sadagopa Chari lived for 
13 days afterwards and there is nothing in 
the nature of his illness to suggest that he 
would be either unconscious or in any way 
affected in mind, so long before his death. 


The Subordinate Judge has, in fact, re- 
corded a definite finding which is fully war- 
ranted by the evidence, t.e., that Sadagopa 
Chari was of a sound and disposing state of 
mind at the time he executed Exhibit II 
(vide paragraph 62 of his judgment). 
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Further on, however, on grounds which are 
extremely difficult to understand, he comes 
to the conclusion that “the mind of the tes- 
tator was not alert enough to control the 
terms of the Will and to see that the idea he 
entertained was expressed in clear and un- 
ambiguous language”; the said idea being, 
according to the Subordinate Judge, nothing 
more than to give his widow, the Ist defen- 


dant, power to adopt the appellant, the 2nd 


defendant. 


The Will in question is a long document 
which contains nothing to support such an 
idea. It begins by reciting that the execu- 
tant, being in fear of death, has that day made 
adoption (Se¢kara nemanam) of the appellant 
and then proceeds in the most methodical 
way to declare the appellant his heir, and to 
direct that he (the appellant) shall perform 
the various spiritual and religious duties per- 
formed by the executant (who was an Ac- 
charaya Purusha) and receive the honours 
and emoluments attached to the same. The 
exact meaning of the words, Svikara nema- 
nam, arein dispute: but neither side in this 
Court supports the Subordinate Judge’s view 
that it signifies the nomination of a boy for 
the purpose of subsequent adoption, and we 
see no reason to adopt such an interpretation. 
We find it impossible to understand how the 
Subordinate Judge, inthe face of his previ- 
ous finding (based on recorded evidence) as 
to the testator’s mental state, could have 
arrived at such a conclusion which in effect 
makes nonsense of his earlier finding on issue 
No. 6. ` 


Almost the only reason assigned by thè 
Subordinate Judge in support of his view 
is that Sadagopa Chari believed his wife to 
be pregnantat the time, and would thus be 
very unlikely to execute such a document as 
Exhibit IJ, if he understood its contents. 
The evidence of this supposed pregnancy is 
very untrustworthy and we regard it as cer- 
tain that if Sadagopa Charihad had any 
such idea in his mind, he would not have 
hesitated to make provision for the contin- 
gency of the birth of a posthumous son. The 
suggestion that he was prevented by feelings 
of delicacy from even referring tọ it in plain 
terms, and that the phrase “ existing 
daughter” contains a subtle implication of 
such a notion, we can only characterise as 
ridiculous, 


, Spiritaal offics; 
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Returning to the provisions of Exhibit IT, 
it will be found that after simply reciting the 
fact of adoption, each of the successive pro- 
visions is made in favour of Venkata Chariar 
by name without any qualifying description 
as adopted son or otherwise. It isin fact a 
clear case of devise to a “person desigauta” 
of a similar character to that dealt with in 
Nidhoomont Debyı v. Sarola Pershad 
Mookerjee (1); The respondents’ contention 
in this connection is thus worded by his 
Vakil: — : 

“The testator ‘believed that he held a 
that he was competent, un- 
like ordinary ‘Hindus, to adopt himself by 
nominating a successor to that office: and 
that by virtue of such a nomination the 
nominee became his adopted son for all pur- 
poses. - Believing that he had made such a 
nomination, he executed Exhibit II. The 
devise by the latter was conditional on 
appellant having previously acquired the 
status of-an adopted son by the procedure 
above indicated: and it was only in 
such capacity that he intended appellant to 
benefit.” 

He seeks infact to bring the case under 
the ruling in Fanindra Deb Bathe? v. Rajeswar 
Dass (2) 

Whether this point was argued before 
the Subordinate Judge is doubtful: „it is 
certainly not referred to in his judgment, 
nor is it ‘deducible from the pleadings. It 
depends. entirely on ‘the testator having baen 
under some misapprehension as to the ac- 
quisition by the devisee of some status 
prior to the execution of the Will. In the re- 
ported case the testator had made an adop- 
- tion of the devisee which was found to be in- 
valid as being con trary to a special family or 
caste custom. g 

‘In the present case, we cannot find ground 
for holding that the testator was under any 
misapprehension at all. Supposing him to 
be, as has been found, in a sound and dis- 
posing state of mind, he could not possibly 
~ have been under any mistake as to the 
“fact of any act or’ ceremony he may have 
performed: any misconception could only have 
related to its legal effects. The learned 
“ Vakil for the respondents suggests that 
what Sadagopa Chari had done, was not 
an adoption in the ordinary Hindu sense 


(1) 3 L A. 253; 26 W. R. 91. 
(2) 121. A. 72; 11 C, 463. 
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of the term by giving and taking ofa boy, 
but the appointment of a spiritual successor 
indicated by the phrase “nemanam.” The 
appellant, of course, maintains that an ordi- 
nary adoption. had been effected. The use 
of the double-barrelled phrase “Stvkara 
nemanam” in Exhibit II may suggest that 
both had been done. But assuming, for 
the sake of argument, that Sadagopa Chari 
had merely effected an adoption by nomina- 
tion (if the phrase may be permitted), what 
reason is there for holding that he was 
under any misconception as to its legal 
results? Itis suggested that this Court in 
disposing of A. S. No. 12 of 1903 decided 
certain questions as to the nature of the 
property held by members of the same 
Achariya Purusha family and the effect of 
nomination of heirs among them in such a 
way as would, had it been known to Sadagopa 
Chari, have deterred him from executing 
this Will. Uxhibit XVIII is the judgment 
in the case in question, which was disposed 
of in November 190%. Now all the judg- 
ment says is this. The property of these 
Achariya Purushas, except in so far as it con- 
sisted of zxams attached to temple oftices, is 
ordinary private property, and not in any way 
similar to that attached to mutts and other 
religious foundations. As to the devolution of 
the cnams, the judgment decides nothing, the 
point not being in dispute; but as regards 
the other property the nomination is found 
to operate as an oral Will and to convey full 
rights to the person nominated. As to the 
post of guru, which is presumably what 
Sadagopa Chari had in mind when he referred 
in Exhibit II to the performance of Sam- 
ashrenam, Mantropadesam etc., the judgment 
says the nomination “could hardly be said 
to carry with it any rights in the legal 
sense of the term. At the best it could only 
be treated as a desire by deceased that the 
profession of guru carried on by him should 
be continued by the plaintiff and it would 
be for the disciples to determine whether 
the plaintiff should be accepted as successor 
to their deceased spiritual preceptor.” 

We can find nothing in the above in conflict 
with the views which Sadagopa Chari might 
reasonably be supposed to have held regar d- 
ing the effect ofa nomination. We say ‘sup- 
posed,” because there is absolutely no evi- 
dence on the point. The judgment recognises 
nomination of an heir as carrying with ib 
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just the same right to property as an oral 
Will : it leaves its effect on the guruship in the 
hands of the disciples (which must always 
be the case), and it does not touch the 
question of succession to the Temple Offices. 
Supposing the effect of this pronouncement 
to have been made known to Sadagopa 
Chari on the morning of the 23th June 1903, 
there is no reason to suppose that it would, 
in any way, have affected his subsequent 
proceedings. 

We do not find any reason for refusing to 
give -effect to the Will on the ground that 
there was a condition precedent to it which 
has not been fulfilled. 

A further point raised by the respondents’ 
Vakil, which calls for some remark, relates to 


the alienability by Will of portions of the - 


plaint property. We do not understand this 
plea to be set up in connection with any 
items except the nams attached to Temple 
Offices. The other property enjoyed by 
Sadagopa Chari would, if the decision in A. S. 
No. 12 of 1908 were applied, be alienable 
by Will like ordinary Hindu private property. 
Whether the imams can be transferred by 
Will is a debateable point, raising questions of 
mixed law and fact. It is an entirely new 
plea. Not only is it covered by none of the 
issues, but nowhere is it raised in the plaint. 
There are passages both in the plaint and 
in the written statement of the appellant, 
in which the plaint properties generally are 
spoken of as attached to an adhinam 
though other passages refer to the fucl rights 
of the holders (e.g. paragraph 10 of the 
plaint). But nowhere in the plaint is there 
any suggestion that the Will is ineffective 
for this reason: or drawing any distinction 
between the temple service znams and other 
plaint items. We do not consider that a 
plea of this kind can be allowed to be set 
up now. 

The suit must, therefore, fail in so far as 
it relates to the setting aside of the Will and 
the recovery of the property transferred by 
the latter. The respondents’ Vakil contends 
that he isnevertheless entitled to a declaration 
against the adoption, unless the finding of the 
Subordinate Judge on issue No. 5 is reversed. 
We do not think this can be admitted. The 
giant of a declaration under section 42, 
Specific Relief Act, is discretionary with the 
Court ; and in the present case if the Will is 
Leld to be cfReacious, no legal character or 
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right to property is involved. ‘The respond- 
ent relies on Chinnasamt Mudaliar v. 
Ambalavana Mudaliar (8) but that case is 
clearly distinguishable on the ground that 
the disputed adoption there involved the 
admission of the alleged adopted son to a 
co-parcenary with his father, who was plain- 
tiff in the suit. 

The Subordinate Judge's decree must be 
set aside and the suit dismissed with costs 
in both Courts. 

Suit dismissed. 

(8) 29 DI. 48. 


MADRAS HIGH COURT. 
FULL BENCH, 
Szconp Cryit Arrear No. 7 or 1903. 
November 3, 1910. 
Present: —Sir Arnold White, Kr., Chief - 

Justice, Mr. Justice Krishnaswami Aiyar 

and Mr. Justice Ayling. 

NARAYANAN CHETTY AND ANOTHER— 

APPELLANTS 
versus 
MUTHIAH SERVAL AND OTHERS—- 
RESPONDENTS. 

Lease—Agreement to leasc—Registration —Admis- 
sibility, in a suit for specific performance—Reyistration 
Act (ILE of 1877), ss. 3, 17 (d),49—Transfer of Property 
Act (IV of 1882), s. 4—Vrusts Act (II of 1882), s. 91 

An agreement in writing to grant a lease, which 
requires registration, cannot be received in evidenco 
in a suit for specific performance of such agreement, 
whether possession was or was not granted in pur- 
suance of the agreement. 

Rajah of Vencatagiri v. 17 M. 
(E. B.) 456, followed. 

Konduri Srinivasu Charyulu v, 
Vencataraja, 17 M. L. J. 218, overruled. 
Banjaraya Ruju Garu v. Jagannatha Raju Garu, 
1 M. W. N. 485, 7 M. L. T. 278; 5 Ind. Cas. 615, cx- 

plained and distinguished. 

S. A. No. 973 of 190-4, dissented from. 

Satyendra Nath Bose y. Anil Chandra Ghosh, 14 0. 
W. N. 65 ; 5 Ind. Cas. 38, dissented from. 

Section 49 of the Registration Act consists of two- 
parts. It provides first “that no document, required by 
section 17 to be registered, shallaffect any im- 
movable property comprised therein”. The second 
part of the section says that such a document “shall 
not be receiyed as evidence of any transaction aifecf- 
ing such property,” 7. e, the immovable property 

comprised therein, As regards the immovablo 
property, other than that comprised i in the instrument 
or a transaction in respect thereof, the section con- 
tains no prohibition against the admissibility of the 
instrument, The two “parts of the section deal with 
different subjects. The first part pre-supposes that 
the document itself isthe transaction or the mode in 
which it is carried out. The second part relates to 
cases where the document itsclftis not tho tians- 
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action, but isouly the record of a transaction, or being 
itself a transaction contains a reference toor a 
recital of another transaction which affects the 
immovable property comprised therein. 


Second appeal against- the decree of the 
District Court of Madura, in Appeal Suit 
No. 458 of 1906, presented against the 
decree of the Court of the District Munsif 
of Sivaganga, “in Original Suit No. 315 of 
1905. 

This second appeal coming on for hearing 
on Tuesday, the eighth day of February, 1910, 
before their Lordships Mr. Justice Benson and 
Mr. Justice Krishnaswami Aiyar and having 
stood over for consideration till Thursday, the 
81st day of March 1910, the Court made the 
following 
ORDER OF REFERENCE TO THE FULL 
i BUNCH. 


Benson, J.—I am not at present satisfied, that 
the decision in the case of WNondury Srinivasa 
Charyulu v. Gottumukkalu Venkataraja (1) 
is not in accordance with the principle 
underlying the decision of the Full Bench in 
Raja of Venkatagiri v. Narayana Reddi (2) 
and does not govern the present case. It is 
mot, however, altogether easy to appreciate 
the grounds on which the Full Bench procsed- 
ed. The question before us, is one of great 
importance and of considerable difficulty. I 
am, therefore, of opinion that a reference to 
the Full Bench in the terms proposed by my 
learned brother is desirable. 


Krishnaswami Aiyar, J.—The suit is to com- 
pel specific performance of an agreement to 
give the plaintiff a sub-lease- Wxhibit A, 
which is called a receipt, is in terms a pro- 
mise to execute a sub-lease and tò get ib 
registered on a future date. The document 
comes within the definition of a lease in 
section 3 of the Registration Act and is com- 
pulsorily registrable under clause (d) of 
section 17. The Courts below have dismissed 
the suit holding that the document was iu- 
admissible in evidence and that the suib, there- 
fore, was not maintainable. The appellant’s 
Vakil relies upon the Full Bench decision in 
Raja of Venkatagiri v. Narayana Reddi (2)and 
Konduri Srinivasa Charyulii v. Gottumukkala 
Venkataraja (1) (Wallis and Boddam, JJ., 
not Wallis and Benson, JJ., as incorrectly 
stated in the report). lf the latter case is 
correctly decided, the appellant is entitled to 


(1) 17 MT. J. 218. . 
(2) 17 M. 436, 
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succeed. In Raja of Venkatagiri v. Naray wee 
Reddi (2), the question was as to the admis- 
sibility of a gabuliat executed by the lessee in 
proof of a contract on the part of the lessor 
to execute a cowle and to get the qrbnliat 
registered. -The action itself was for damages 

for the breach of contract on the part of 
the defendant in refusing to register the 


qabuliat and to give the plaintif a 
cowle and also in disturbing his posses- 
sion.” The contract to grant a cowle was 


notin writing. A draft cowle prepared by 
the plaintiff had not been executed by the 
defendant. The contract to grant a cowle and 
to register the gabuliat, could only be regard- 
ed asoral. No question could properly be 
raised with regard to the admissibility of 


` the gabuidat in evidence of such an oral cən- 


tract. The qubuliat which was in writing 
and came within the definition of lease, requir- 
ed registration and was inadmissible under 
section +9 to prove transaction affecting im- 
movable property. But it was apparently 
thought that there was nothing to prevent its 
admissibility to prove the perfectly valid 
oral agreement to grant acowle and to re- 
gister the qubuléat, The decision of the 
Full Bench, therefore. in allowing the yabuliat 
to be received in evidenceof the contract 
to grant a cowle and to register the yzbuliat 
is notan authority for the position that an 
unregistered lease or agreemeut to grant a 
lease can be used in evidence for prov- 
ing the lease or the agreement to grant it: 
see. however, the judgment of Subramania 
Aiyar and Miller, JJ.. in S. A. No. 973 of 
1904. It was’argued that in a suit for 
specific performance, the written agreement 
to grant the lease is nob nsed as evidence of 
a transaction affecting immovable property. 
Jt was also contended that it is only a lease 
that creates an interest in the property and 
not a mere agreement to give a lease and in 
the absence of creation of any interest in 
the lessee, we cannot speak of an agreement 
to grant a lease of immovable property as 
affecting the immovable property. It is 
difficult to accept this argument. Section 
49 provides that a document required by 
section 17 to be registered shall not affect the 
immovable property comprised therein and 
further that it shall not be received as evi- 
dence of any transaction affecting sach 
property. Can it be said thatan agreement 
tu grant a lease of immovable pruperty D’ 
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not a transaction affecting the property? 
Such an agreement creates an equitable 
interest in favour of the promisee, (see Fry 
on Specific Performance, 4th Edition, 
page 589) and must. therefore, be regarded 
as a transaction affecting the property though 
it does not amount to the transfer of an in- 
terest under the Transfer of Property Act. 
Courts of eanity treat a tenant in possession 
under an instrument, which would be specifi- 
cally enforceable, as in the same position as if 
a valid lease were in existence—see Redman’s 
“Landlord and Tenant” page 130—and in the 
present case possession was given under Ex- 
hibit A. Section 17 of the Act requiring the 
registration of the agreement to lease, it is dif- 
ficult to suppose that section £9, which rend- 
ers the unregistered document inadmissible, 
allows the admissibility of the document to 
prove the agreement. on the ground thatit does 
not affect the immovable property comprised 
init. Why should registration of an agree- 
ment to lease be compulsory if the transac- 
tion can be proved by an unregistered 
instrument? It may be said that the pro- 
vision for compulsory registration of an 
agreement to lease has sufficient scope for its 
operation in the fact that non-registration 
subjects the instrument to the risk of prior- 
ity of a later instrument registered. But this 
is not a sufficient reason for including agree- 
ments to lease in section 17 and notin sec- 
tion 18. For the rule as to priority applies 
to optionally registrable instruments as well. 
It seems also proper to bear in mind that 
having specified in clause (b) of section 17 
instruments creating a right in immovable 
property of one hundred rupees and upwards, 
the legislature has taken care to except from 
this clause “a document not itself creating 
such an interest but merely creating a right 
to obtain another document which will when 
executed create such an interest.’ The en- 
actment of the exception is some evidence to 
show that but for it, a document, which is 
only an agreemeut to execute another, may 
be deemed to affect the property comprised 
in it, As an agreement to grant a lease, 
however, falls within clause (d) and not 
within clauses (|) and (0), in respect of which 
the exception referred to has been enacted, 
it may well be considered that, by the in- 
clusion of the agreement to give a lease in the 
very definition of a lease and the separate 
specification of leases of immovable property 
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in clause (d) of section 17 as requiring re- 
gistration, the legislature has indicated 
that agreements to lease immovable property 
do create an interest in such property or ab 
all events affect such property so as to render 
the unregistered agreement to lease inadmis- 
sible in evidence of the transaction. 

It is worthy of remark that the Full Bench 
in Raja of Venkatagiri v. Naragana Reddy (2) 
did not dissent from the decision in Hurjivan 
Virjt v. Jamsetji Nowroji (3), where the 
suit was to compel the defendant to produce 
the document for registration or to execute 
another document and duly register the same 
or to recover damages for wrongfully prevent- 
ing the registration of the document already 
executed and the suit was dismissed on the 
ground that the document could not be re-. 
ceived as evidence of the contract between 
the parties. The Full Bench merely observ- 
ed that the High Court of Bombay had over- 
looked the prayer for damages for non-regis- 
tration of the document. The authority of 
the Bombay decision as regards the non-ad- 
missibility of the document, so far as the suit 
was for specific performance of the contract to 
give the lease, is not rejected. But if the case 
of Kondurt Srinivasa Charyulu v. Gottumukkala 
Venkataraju (1) be correctly decided, the ap- 
pellant is entitled to judgment. That was a 
suit for specific performance of an agreement 
to grant a lease. This Courl was of opinion 
that the Full Bench decision in Raja of Ven- 
katagiri v. Narayana Reddy (2) was authority 
forthe view “that the document embodying the 
agreement to lease does not require registra- 
tion to be admissible in evidence where it is 
only used for the purpose of proving the con- 
tract for the breach of which the action is 
brought.” The Full Bench did not use 
the unregistered gabulzat to prove a written 
contract to grant thelease butto prove an 
oral agreement to grant a cowle (for the 
draft cowle had not been executed) and to 
register the gabuliat, There appears, there- 
fore, to have been a misapprehension in 
Kondurt Srinivasa Churyulu v. Gottumukkala 
Venkataraja (1) as to the true grounds of 
decision in Raja of Venkatagiri v. Narayana 
Reddy (2), if I have understood it aright. 
I may add that we have found some difficulty 
in appreciating the grounds of that decision, 
As I entertain doubts about the correctness 


of the decision in Konduri Srinivasa Charyulu 
(3) 9 B. 63. 
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v. Gothumukkala Venkataraja (1), 1 think it 
desirable to refer to the Full Bench the 
following question: 

“Whether an agreement in writing to 
grant a lease which requires registration can 
be received in evidence in a suit for specific 
performance of such agreement, (1) where 
possession is given in pursuance of the agree- 
ment, (2) where it is not.” 

Mr. C. S. Venkata Chariar, for the Appel- 
lant. : 

Mr. 8. Srinivasa Aiymgar, forthe Respond- 
ents Nos. 2 to 5. 

OPINION OF THE FULL BENCH. 

We answer the question referred in the 
negative. Jt is immaterial whether possession 
has passed or notin accordance with the 
agreement. It is clear that the decision of 
the Full Bench in Kaja of Venkatagiri v. 
Narayana Reddy (2), does not cover the 
point. As is explained in the order of re- 
ference, what was held in Raja of Venkatagiri 
v. Narayana Reddy (2), was that a kabuliat 
signed by the lessee but inadmissible to 
prove the lease for want of registration was 
admissible to prove the karar or the agree- 

- ment to lease which preceded it. ‘The deci- 
sion in Konduru Srinivasa Charyulu v. 
Gottumukkala Venkataraja (1) would seem 
to have proceeded upon a misapprebension of 
the Full Bench case. The learned Judges 
who decided it assumed that the Fvll Bench 


case was a suit for damages for the breach of | 


an agreementin writing to let which was 
unregistered though compulsorily registrable. 
They held, and, in our opinion, rightly that 
there was no distinction between a suit for 
specific performance of such an agreement 
and one for damages for the breach of it. 
The learned Judges merely applied, as we 
venture to think, erroneously the decision of 
the Full Bench to the case before them. 
They did not discuss the provisions of the 
Registration Act. Mr. Justice Boddam who 
was a party to this decision took the opposite 
view in Second Appeal No. 525 of 1903, sit- 
ting with Mr. Justice Sankaran Nair. The 
judgment of Subramania Aiyar and Miller, 
JJ., in Second Appeal No. 973 of 1904, is open 
tothe same observation as the decision in 
Konduru Srinivasa Charyulu v. Gottumukkala 
Venkataraja (1). Our attention was invit- 
ed to the judgment of the learned Chief 
Justico and Mr. Justice Miller in Second 
Appeal No. 979 of 1904 [Bungarayya Garu 
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vy. P. Jagannatha Raju Taru (C). The docu- 
ment in that case was nob an agreement 
to lease. There the instrument recited a 
request by the executant and an agreement 
by the other party to give certain lands to 
her and an actual grant of the same. and con- 
tained a promise to manage the lands and 
enjoy them subject to certain terms. The 
operative part of the instrument was held 
to require registration. The question was 
whether for want of registration, it was 
inadmissible to prove the recital. The learn- 
ed Judges held that the duenment was ad- 
missible to prove the recital, 7. e.. the admis- 
sion by the plaintiff of the existence of an 
agreement to give some lands to the plain- 
tiff which itself was not in writing or 
at all events did not require iegistra- 
tion. But there are certain observations in 
their judgment which have been pressed 
upon us. After referring to Raja of Venkatagiri 
v. Narayana Reddi (2) and Konduré Srini- 
vasa Charyulu v. Gottumukkala Tenkataraja 
(1), the learned Judges observe “that an 
agreement to lease immovable property is 
not actually a transaction affecting land wu- 
less in cases where by the agreement itself a 
right in the land is created’? and that “on 
that ground it may be held that evidence can 
be given of such an agreement by means of 
an unregistered document which is eompul- 
sorily registrable.” We do not think this can 
be regerded as an adjudication on the ques- 
tion which has heen referred to us. The de- 
cision in Satyendra Nath Bose v. Anil Chandra 
Ghosh (5) is that of a single Judge sitting 
on the Original Side. He simply followed the 
decision in Kondure Srintvasa Charynlu v. 
Clothumukkala Venkaturaja (1). Asregards the 
suggestion made in that case that a lease is the 
sale of a limited interest and that an agreement 
to lease stands on the same footing as an agree- 
ment to sell pro tanto, the learned Judge 
would seem to have overlooked the fact that 
the legal incidents of the two transactions 
are entirely different. Anagreement to lease 
is expressly included in the definition of lease 
in the Registration Act while it cannot be 
suggested that an agreement to sell falls 
within avy definition of sale. Clause (4) of 
section 17 excludes an agreement to sell from 
the class cf compulsorily registrable docu- 
ments and section öt of the Transfer of Pro- 


(4) 1 MLW. N. 485; 7 3. L. T. 278; 5 Ind. Cas. 615, 
(5) 140. W. N. 65: 6 Ind. Cus, 38, 
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perty Act provides that a contract to sell does 
- nct create aa interest in the property. It is 
true that an agreement to lease may like- 
wise not create an interest in immovable 
property though clause (h) of section 17 
has no application to it, and there is 10 
statutory provision in India which says so. 
But Mr. 8. Srinivasa Iyengar has in his able 
argument drawn our attention to the provi- 
sions of section 40 of the Transfer of Pro- 
perty Act and section 91 of the Trusts 
Act. The first of these provisions speaks 
of an obligation arising out of a con- 
tract and annexed to the ownership of 
immovable property but not amounting to 
an interest therein or easement thereon being 
enforceable against a transferee with notice 
or a gratuitous transferee of the property 
affected thereby. This shows that a con- 
tract to sell or an agreement to lease im- 
movable property is a transaction which 
affects the property. In fact, the illustration 
to that section puts the case of an agreement 
to sell being enforceable against the trans- 
feree with notice, as he has taken property 
affected by the previous contract to sell it. 
Section 91 of the Trusts Act puts the same 
case of a person acquiring property with 
notice that another person has entered into an 
existing contract offecting that property of 
which specific performance could be enforced 
and consequently becoming liable to hold 
the property for the benefit of the other. 
When, therefore, section 49 of the Registra- 
tion Act declares that a document compul- 
sorily registrable but remaining unregistered 
shall not be received in evidence of a trans- 
action affecting such property” or, as put by 
the Calcutta High Court, see Ulfatunnissa 
ElahtianBibi v. Hosain Khan(6) “of a transac- 
tion so far asit affects such property” it would 
seem that the legislature meant to indicate 
that the instrument should not be received 
jnevidence even where the transaction sought 
to be proved did not amount to a transfer of 
jnterest in immovable property but only 
created an obligation to transfer the property. 
Section 49 consists of two parts. It pro- 
vides first “that no document required by 
section 17 to be registered shall affect any 
jmmoyable property comprised therein etc.” 
The second part of the section says that such 
a document ‘shall not be received as evidence 
cof any transaction affecting such property” 
W) OC, 520 ab p. ous. 
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i. e.as we take it, the immovable property 
comprised therein. As regards immovable 
property other than that comprised in the 
instrument ora transaction in respect thereof, 
the section contains no probibition against 
the admissibility of the instrument. We. 
must assume that the two parts of the section 
deal with different subjects. See Wilson, J. 
in the order of Reference to the Full Bench in’ 
Ulfatunnissa Elahijan Bibiv. Hossain Khan). 
The first part apparently presupposes that 
the document itself is the transaction or the 
mode in which it is carried out. The second 
part of the section seems to relate to cases 
where the document itself is not the trans- 
action but is only a record of a transac- 
tion or being itself a transaction contains a 
reference to or a recital of another transaction 
which affects the immovable property com- 
prised therein. Even in the last ease thedoca- 
ment may be inadmissible to prove the other 
transaction provided it affects the immovable 
property comprised therein. As the Registra- 
tion Act deals only with written instruments, 
it may be doubted whether the transaction 
referred to in section 49 can be merely oral. 
It is unnecessary to define the exact scope of 
this clause as to inadmissibility for proving 
a transaction affecting such property. It is 
enough for the purpose of this reference to 
say that a contract to lease immovable pro- 
perty, which is compulsorily registrable under 
section 17, clause (d), affects the immovable 
property [See Green, J. in Raju Babu v. 
Krishnarav Ramachandra (7)j and cannot if 
unregistered affect the property or be receiv- 
ed in evidenceto prove the contract. Suits 
for specific performance of a contract to sell 
were referred to in the course of the argument 
as suits affecting property. Thatis, no doubt, 
true as the relief asked for is the conveyance 
of property. The doctrine of lis pendens has 
been held to apply to a transfer of immovable 
property pending a suit for specific perform- 
ance. Turner v. Wright (8); Hadley v. The 
London Bank of Scotland(9); Pranjican Govar- 
dhan Das v. Baju (10); Mati Lal Pal v. Preo 
Nuth Mitra(11). If a transaction like a con- 
tract to sell or lease immovable property does 


not affect it, it is difficult to see how a suit to 
(7) 2 B. 273 at p. 285. 
(S) 49 E. R. 252. 
(9) 46 E. R. 562. 
(10) 4 B. 34. 
(11) 9 C. L. J. 96; 13 0. W. N. 226; 3 Ind. Cas. 
696. 
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enforce the transaction can be regarded as 
affecting it. -A contract to sell immovable 
property in writing, though it may affect the 
property without passing an interest in it, 
is exempted from registration by clause (h) 
[now clause (2) vl of section 17 of the 
Registration Act. But an agreement in 
writing to let, falling within clause (d) of 
section 17,is not. It cannot be, therefore, 
received in evidence of the transaction which 
affects the immovable property comprised 
therein, 


MADRAS HIGH COURT. 
Secoxp Cryin Appear No. 389 or 1906. 
| October 17, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
PODIA alias HAMMAD MUKRI BHARL 
— APPELLANT 

i versus 

ABDUL RAIMAN BEARI AND OTHERS— 
` RESPONDENTS. 

Charitable Tyusts—Suit for removal of trustee of 


mosque and injunction—Right to injunction — Whether 
carries with it right to possession of lands attached to 


the mosque. 
A right to pray for removal of the trustee of a 


mosque from his office and for an injunction res- 
training him from pérforming the duties thereof, does 
not necessarily carry with ib the right to possession 
of the lands attached to the mosque. 

Kamaraja v. Asanali Shariff, 23 M. 99, referred to. 


F Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 241 of 1905, presented against the 
decree of the Court of the District Munsif of 
Puttur, in Original Suit No. 278 of 1904. 
Judgment.—tThe plaintiffs as wor- 
shippers would be entitled to ask for an 
injunction in the terms of the decree in this 
case. But itis another question whether they 
are entitled to possession of the lands, vide 
Kamuraju v. Asanali Sherif (1). It is con- 
tended for them that they ara entitled to 
possession as jamais. Thelower Courts do 
not say what are the rights of jamats. We 
would ask the District Court to return a 
finding on the issue: “What are the rights of 
the plaintiffs as jamats and. are they entitled 
to ask for possession of the lands sued for?” 
Fresh evidence may be taken. Two months 
will be allowed for the return of the finding 


and ten days for filing objections, 
(1) 23 M. 99. 
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liu compliance with the order contained 
in the above judgment, the District Judge 
submitted the following 

FINDING. 

Plaintiffs, as worshippers and jamat 
mottessors of Ajlamogru mosque, sned to 
recover plaint property with mesne profits, 
etc., from defendants and to turn. ls de- 
fendant out of his office of mukri and get an 
injunction against deferdants hereafter. 

“2, They succeeded. First defendant appeal- 
ed. but this Court dismissed the appeal. 

3. On second appeal, I am called on 
for a finding on fresh evidence as to “What 
are the rights of plaintiffs as yamats and are 
they entitled to ask for possession of the 
lands sued for?” 

4, Fresh evidence has been taken, and it 
appears that jamats mean the congregation 
of a mosque, the worshippers at, and subscrib- 
ers to, a mosque. There are mosques ot 
various kinds. Some are private. Some are 
under the mosque committee and are manag- 
ed by sanad moktessors and some, like the 
plaint mosque, belong to the body of wor- 
shippers or jamats. In such a case the prac- 
tice is for the jamais to elect a set of manag- 
ing mottessors who in their turn appoint the 
mukri. In the present case, itis clear that 
the mosque is not the private property of 
first defendant and he is not hereditary mukri. 
But Exhibit N, in Fasli 1251, the Collector 
appointed a man of different family as mukri 
as requested by the jamats. Now in a 
mosque of this kind, when the property belongs 
to the mosque and tke mukri is a mosque 
servant appointed by the jamats, it follows 
of necessity that if, as in the present case, 
the mukri is removed, the jamats, i.e., the 
sub-committee appointed by the general body 
of worshippers must take over all the mosque 
properties and manage them till they appoint 
a fresh mukri. The present plaintiffs were 
elected as jamatsfor purposes of this suit, which 
is shown not only by their evidence now taken 
bat by the fact that they sued under section 
30 as representing allthe worshippers. They 
are the only body now in existence who can do 
anything, and I, therefore, find that they are 
entitled to ask for possession of the lands on 
behalf of the mosque and to manage tlie 
affairs of the mosque till they appoint a fresh 
mukri. They have in fact been managing and 
in possession since tae Munsif’s decree. First 
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defendant’s contentions re as before that 
the whole thing belongs to bim. 

This second appeal coming on for final 
hearing this day after the return of the finding 
of the lower appellate Court, the Court 
delivered the following 

Jude ment.—the District Judge finds 
that the plaintiffs are the jamats appointed to 
manage .the institution. We accapt the find- 
ing and dismiss the second appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Secoxp Civic APPRAL No. 107 or 1910. 
November 11, 1910. 
Present:—Mr. Justice Banerji. 
NATHU —P aintirr—APpPELLANT 
VerTEUS 
Syed DILAWAR ALT AND OTAERS— 


DEvFENDANTS—ResPONDENTS. 

Pre-emption-— Wajib-ul-arz— Presumption —Custom 
or contract. 

A record in the Wajib-ul-arz must be deemed to be 
the record of a custom unless the document itself 
indicates or it is otherwise proved that the clause 
relating to pre-emption is tho embodiment of anew 
contract. 

Majidan Bibi v, Sheikh Hayatan, A. W. N. (1897) 3, 
Bhimsen v. Moti Ram, 7 A. |. J. 902; 7 Ind, Cas. 181, 
followed. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 18th of 
November, 1909. 

Mr. Ibn Ahmad, for the Appellant. 

Mr. Ghulam Mujtaba, for the Respondents. 

Judgment.—tThis appeal arises out 
of suit for pre-emption and the only question 
to be determined is whether the Wajzb-zl-urz 
on which the plaintiff relies contaims the 
record of a custom or centract. The T ajzb-ul- 
arz referred to is that of the year 1870, and 
paragraph 18 of it is headed “mention 
of transfer of shares and pre-emption” 
(zikar intikal hakiat and hakshufa). The 
clause provides that, ‘every co-sharer is 
competent to transfer his share or interest 
first to a co-sharer in the patti descended from 
the same ancestor; if they do not take, then to 
other ca-sharers in the village. If they do 
not take, then to any one he might please. 
lf there be a dispute about the price, the 
custom about the price prevailing in 
the neighbouring villages will be acted 
upon.’ The Court of first instance held 
that this was the record of a custom. 
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The lower appellate Court, on the other hand, 
was of opinion thatthe IVajib-ul-arz contained 
the entry of a contract. 

The rule as to the construction of docu- 
ments of this nature was laid down in tha 
oft-quoted case of Majidan Bibi v. Sheikh 
Hayutan (1). That rule was affirmed in the 
recent Full Bench ruling in Bhimsen v. Moti 
Ram (2). It is to the effect that a record in 
the IVajib-ul-arz must be deemed to be the 
record of a custom unless the document itself 
indicates or itis otherwise proved that the 
clause relating to pre-emption is the embodi- 
ment of a new contract. The learned Judge 
of the Court below thinks that the record 
must be. deemed to bethe record ofa con- 
tract, because it is not described as the record 
of a custom, and also because the document 
in its preeamble makes mention of an tran, 
The learned Vakil for the respondent has nof 
laid any stress on the use of the word ikrar 
in the pre-amble but he contends that as in 
the body of the JWojrb-dl-arz there are other 
clauses which contain mention of customs 
relating to different matters, clause 18 must 
be regarded as the entry of a contract as it is 
not stated in it that pre-emption prevails as 
a custom. Iam unable to agree with him. 
It is impossible to say from the terms of the 
document itself that the entry relating to 
pre-emption is not the entry of a custom 
and there is nothing which clearly indicates 
that it is the entry of a contract. There is 
no evidence ontside the entry to prove that 
it records a contract. Therefore, it must be 
presumed to be the entry of a custom accord- 
ing to the rulings to which I have referred 
above. The fact that in regard to other 
matters mention is made of custom, does not 
necessarily indicate that what is entered in 
the JVajzb-ul-arz in regard to pre-emption is 
not the entry of a custom. I think the view 
taken by the Court of first instance was 
correct. J, accordingly, allow the appeal, set 
aside the decree of the Court below, and 
restore that of the Court of first instance 
with costs in all Courts including fees in this 
Court on the higher scale. I extend the time 
for payment of the purchase-money for a 
period of two months from this date. 


Appeal aliowed, 


(1) A. W. N. (1897) 3. 
(2) 7A. L. J. 902; 7 Ind. Cas, 181, 
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KALLU v. AJUDHYA PERSHAD, 


' ALLAHABAD HIGH COURT. 
Frest Crvip APPEAL FROM ORDER No. 70 
or 1910. 

November 15, 1910. : 
Present: —Sir George Enot, Kr., Judge, and 
Mr. Justice Karamat Husain. 
KALLU AND ANOTHER— DEFENDANTS — 
APPELLANTS 
versus Š 
AJUDHYA PERSHAD AND OTAERS— 


PLAIN rize3—DerenDANrs— RESPONDENTS. 

Pre-emption—Wajib-ul-arz—Partition—Old Wajib- 
ul-arz copied—Hissadaran deh, meaning of. 
` The pre-emptive clause of a Wajib-wl-arz gave 
right of pre-emption, first, to co-sharers, who were re- 
latives, secondly, to hissadaran ek jaddi, and thirdly, 
to hissadaran deh. The village was partitioned into 
several mahals. ` After partition the same pre-emp- 
tive clanse was retained in each of the mahals: Held, 
that the words hissadaran deh meant co-sharers in 
the ‘village and not in the mahal. 


First appeal from an order of the District 
Judge of Cawnpore, dated 8th June 1910. 

Mr. Abdul Raoof, for the Appellants. 

Mr. Damodar Das, for the Respondents. 

Judgment.—this appeal relates to 
village Akbarpur Aima. This village is 
divided into five mahals. At some previous 
time the village formed only one mahal and 
the Wajib ul-arz prepared for the village at 
that time recorded a custom whereby in cases 
of transfer of property a right of pre-emption 
was recognized, first, in favour of co-sharers 
who are relatives; secondly, of “ hissadaran 
ek juddi” and thirdly, of ‘ ‘ hissadaran deh.” 

When this mahal was split up into sepa- 
rate mahals, in each of the separate mahals,a 
separate Wajib-ul-arz was drawn upand in each 
of these Wajib-ul-arzes aright of pre-emption 
was recorded as existing in favour of co- 
sharers who are relatives and then of hissa- 
daran ekjaddi and lastly of hissadaran deh. 
Ajodhya Prasad, who was plaintiff in the 
Court of first instance, sued to enforce aright 
of pre-emption with respect to certain shares 
which the respondents had sold to Kallu and 
Rahim Baksh. Ajudhya Prasad was a co- 
sharer in two of the mohals, viz, Makdum 
Baksh and Syedan Bibi. Kallu and Rahim 
Baksh had no share in either of these mahals 
but are co-sharers in mahal Wazir-un-nissa. 

The lower appellate Court found that as 
Ajudhya Prasad was co-sharer with the 
vendors in mahals Makdum Baksh and Syedan 
Bibi, he had a preferential claim to pre-empt 


- the shares of the property under sale in these 


two mahals, 
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In appeal it has been contended before us 
that on the correct .interpretation of. the 
wajrb-ul arz, Adjudhya Prasad has no pre- 
ferential right to pre-empt. Ajudhya Prasad 
is not shown to bea relation of the vendors 
non is he shown to bea “hissadar ek jaddi” 
with the vendors. He and the appellants 
being hissadaran deh stand upon the same 
plane so far as pre-emption is concerned 
The learned Judgə says in his judgment that 
it has been several times ruled, the last time 
quite recently, that the word ‘deh’ in such a 
Wajib-ul-arz means mahal and it was on this 
ground that he gave preference to Ajudhya 
Prasad We know of no such ruling and we 
have not been referred to any. We do not 
know what ruling was before the learned 
Judge. Nothing has been pointed out in the 
Wajib-ul-arz which points to any intention 
on the part of the co-sharers when they parti- 
tioned the original mahal to hold at arm’s 
length any of those who might happen to 
bethen or thereafter co-sharers in the ring 
fence- formed by the original mahal, The 
very fact that when the mahal was partitioned 
the new Wajib- ul-arzes which might easily 
have written ‘‘hissadaran mahal’ ” deliberate- 
ly retained the old words “ hissadaran deh” 
points in the opposite direction, and conti- 
nues the custom then in existence. 

We decree the appeal, set aside the decree 
and judgment of the lower appellate Conrt 
and restore ‘the decree of the Court of first 
instance with costs in all Courts. < 

Appeal decreed. 


- ALLAHABAD HIGH COURT. 
Srconp Crvin APPEAL No. 186 or 1910, 
November 14, 1910. 
Present: —Mr. Justice Griffin. 
HARSARAN—Ptaintrrr—A PPE GLANT 
versus 
- Musammat DILRAJI AND ANOTHTER— 


DEFENDANTS—- RESPONDENTS. 

Pre-emption—Benami purchase—Swit against osten- 
sible purchaser—Real purchaser not made party—Sutt 
not maintainable, 

B purchased a property iu the name of his wife 
D. H brought a suit of pre-emption against D, the 
ostensible purchaser and did not make B a party to 
the suit. Ifthe suit had been brought against B, it 
would have been dismissed as B was a co-sharer 
against whom H had no right of pre-emption: 

“Held, under the circumstances, that the suit as 
brought against the ostensible purchaser was not 
maintainaple. ` 
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Second appeal against the decision of the 
` Additional Subordinate Judge of Gerakhpore, 
dated the Sth of December 1409. 

Mr, Girdhart Tal Agrawala,for the Appel- 
lant. 

Messrs. Govind Prashad and Parmeshawor 
Dayal, for the Respondents. ° 

Judgment.—This appeal arises out 
of a suit for pre-emption filed by the plaintiff 
against one Musammat Dilraji who is the 
person shown as the vendee in the sale-deed. 
Her defence was that the real purchaser of 
the property was her husband, Brij Nath, 
who was a co-sharer in the village and 
against whom the plaintiff had no right of 
pre-emption. 

The Courtof first instance upheld this 
defence and dismissed the plaintiff's suit, the 
lower appellate Court has confirmed the decree 
of the Court of first instance. 

In second appeal to this Court it is con- 
tended that the plaintiff is entitled to main- 
tain the suit against Musammaé Dilraji who is 
the ostensible purchaser according to the re- 
cital in the sale-deed. 

It is urged on behalf of the appellant that 
the benamee purchaser should not be allowed 
to defeat the claim for pre-emption. 

This plea has not any force in this parti- 
‘cular case inasmuch as on the findings of 
the Court of first instance the plaintiff 
would have noright of pre-emption against 
Brij Nath if the sale-deed had been executed 
in his favour; it is only because Brij Nath 
had the sale-deed executed in his wife’s name 
thatthe plaintiff has any right to come into 
Court and seek pre-emption. 

In Second Appeal No. 1173 of 1908, decided 
by a Bench of this Court, the facts are some- 
what similar and it having been found that the 
real purchaser was not the person whose name 
appeared in the sale-deed, the plaintiff’s suit 
was dismissed. 

The lower appellate Court has not some 
to any finding as to the question as to 
whether the defendant’s husband was a co- 
sharer in the villageand whether the plain- 
tiff had anyright of pre-emption as against 
him. It is not necessary to remit an issne 
to the Court below for a finding on this 
point; there is ample evidence on the record 


to support the finding of the first Court on- 


this issue. 
16, therefore, appears that the plaintiff 
is seeking to pre-empt certain property 
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which was purchased by Brji Nath against 
whom the plaintiff kas no right of pre-emp- 
tion whatsoever, 

The plaintiff’s suit was rightly dismissed. 
Inasmuch as the conduct of the defendants 
Musammat Dilraji and of Brij Nath in enter- 
ing into this benamee purchase has given rise 
to this litigation, the plaintiff is. entitled to 
get at least some part of his costs from the 
defendant Musammat Dilraji. 

I modify the order of the Court below 
so far as to allow the plaintiff his costs‘in 
the Court of first instance from Musammat 
Dilraji and the parties will bear their own 
costs in this and the lower appellate Court. 

Order modified. 





PUNJAB CHIEF COURT. 
First Orvis Arrear No. 1157 or 1908,’ 
October 21, 1910. 
Present:—Sir Arthur Reid, Kr; Chief Judge, 
and Mr. Justice Kensington. 
SAHAB SINGH AND OTHERS— PLAINTIFP3— 
APPELLANTS 
VETSUS 
PHU MAN-~DEFENDANT—RRSPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 539 — 
Suit by a Lambardar for the removal of the mahant 
ofa Dharmsala and cancellation of alienationa of 
endowed property—Collector’s sanction necessary. 

Ono out of four or five lambardars and two 
other residents of a village sued for the removal 
of the Bhai or mahani of a dharmsala and for the 
cancellation of alienations of the ondowed pro- 
perty alleged to have been effected by him: 

Held, that tho sanction of the Collector was neces- 
sary and that the suit could not proceed withont such 
sanction, 

Dalip Singh v. Ishar Singh, 78 P.R. 1907; 193 P. L. 
R. 1908; Bansi Dhar v. Changa Ram, 7 P.R. 1908; 176 
P. L. R. 1908; 20 P. W. R. 1908, followed. 

Abid Ali v. Ghulam Jalal, 94 P. R. 1885; Sapuran 
Singh v. Gulab Singh, 29 P. R. 1897, distingnished. 

Sir Dinsha Manakji Petit v. Sir Jamsetji Jijibhai, 33 
B. 509; 1! Bom. L. R. 85; 5 M. L. T. 301; 2 Ind. Cas. 
TUL and Budree Das JInkim v. Chuni Lal Johury, 33 
C. 789; 10 C. W. N. 581, not followed. 

Further appeal from the order of the Divi- 
sional Judge, Amballa Division, dated the 15th 
July 1908, confirming that of the Additional 
District Judge, Ludhiana, dated the 20th 
January 1908, dismissing plaintiffs’ claim. 

Rai Sahib Pandit Sheo Narain, for the 
Appellants. - 

Lala Taipıt Rai, for the Respondents. 

Judgment.—The _ sole question for 
consideration is whether the suit could pro- 
ceed without the sanction of- thé Collector 
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MANTURNA KUARI V. BANI SINGH, 
under section 539 of the late Code of Civil 
Procedure, Act XIV of 1882. The lower ap- 


pellate Court, without citing authority, held 
- that it could not. 


The suit was by one oub of four or 


five lambardars and two other residents of a 
village against the Bhat or mahant of a 
dharmsala for his removal and the cancella- 
tion of alienations of endowed property 
alleged to have been effected by him. 
Dalip Singh. v. Ishar Singh (1) and 
Bansi Dhar v. Changa: Ram (2) are directly 
in point, and we see no reason for differ- 
ing from the exposition of the Jaw con- 
tained in them, viz, that the sanction of 
the Collector was necessary. Abid Ali v. 
Gulam Jalal (3) and Sepuran Singh v. Gulab 
. Singh (4) cited for the appellants, dealt with 
clearly distinguishable facts. 

In the former, the relief sought was can- 
cellation of alienation of property alleged to 
belong to a shrine, andin the latter it was 
an injunction to restrain the custodian of 
the shrine from converting a building, alleged 
to have been erected for religious purposes, 
into shops. 

In neither suit was the removal of the 
mohant or custodian sought. 

We see no reason for accepting Sir 
Dinsha Mankji Petit v. Sir Jamsetji Jigibhat 
(5) and Budree Das Mukim v. Chant Lal 
. Johury (6) in preference to the rulings of 
this Court above cited, even if it be held 
that they are to any extent opposed to 
those rulings. 

The appeal fails and is dismissed ivith 
costs. Judgment pronounced. 

Appeal dismissed. 

(1) 78 P. R. 1907; 193 P. L. R. 1908. ` 

(2) 7 P. R. 1909; 176 P. L. R.1903; 20 P. W. R. 
ares 94 P. R. 1835. (4) 2 P. R. 1897. 

(5) 33 B. 599; 1L Bom. L, R. 83; 5 M. T. T, 301; 2 


Ind. Cas.-701. 
(6) 33 C. 789; 10 ©. W. N. 581. 


ALLAHABAD HIGH COURT. 
Orvo Revision No. 102 or 1909, 
October 28, 1910. 

Present: —Mr. Justice Griffin. 
MANTURNA KUARI AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 

š versus ` 
BANI SINGH AND OTHERS—PLAINTIFFS— 


RESPONDENTS. ` 
dgra Tenancy Act (IE of 1901), s. 182—Second 


` 
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uppeal—Revision — Delay 
vision, 

Where a District Judge gives a judgment in 
his appellate jurisdiction in an ejectment suit, a 
second appeal lies to the High Court under section 182 
of the Agra Tenancy Act of 1901. 

After a delay of five and half months, a revision 
cannot be entertained. 


Revision against a-decree of the District 
Judge of Ghazipnr. 

Mr. Maribans Sahai, for the Applicant. 

Messrs. M. L. Agarwala and Parmeshiwor 
Dayal, for the Opposite Party. 

Judgment.—this is an application 
for the revision of an order of the learned 
District Judge of Ghazipur, reversing the 
order of the Assistant Collector and direct- 
ing that the defendants be ejected from a 
certain holding. The ground taken in the 
application for revision is thatthe learned 
District Judge has no jurisdiction to hear 
the appeal. I note that the Assistant Col 
lector dismissed the plaintiff’s snit for eject- 
ment on the ground that the relationship of 
landlord and tenant did not exist between 
the parties and that the defendants were mere . 
trespassers. In that judgment it was held by 
the Assistant Collector that a Revenue Court 
had no jurisdiction to order the ejectment 
of the defendants. A preliminary objection 
is raised against the hearing of this applica- 
tion on the ground that under the provi- 
sions of section 182 of the Tenancy Act, the 
defendants could have appealed against the 
decision of the learned District Judge. As 
they have not done so, their remedy by way 
of revision is barred. There is probably 
some force in this contention but without 
discussing it further, itis sufficient to say 
that this application must fail, first on ac- 
count of the dilatoriness of the defendants in 
not taking action until after the expiry of 
fiveand half months: from the date of the 
learned District Judge's order, and, secondly, 
on the merits inasmuch as both the 
Courts below found that the defendants 
are liable to ejectment either as tenants 
or trespassers. The application is dismissed 
with costs. 


of 5} months in filing re- 


Application dismissed. 
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KHAGENDRA NATH V. BHUPENDRA NARAYAN, 


CALCUTTA HIGH COURT. 
Orar Revision No. 1088 or 1910. 
November 7, 1910. 
Present:—Mr. Justice Tolmwood and 
Mr. Justice Fletcher. 
KHAGENDRA NATH MITRA— 
PETITIONER 
versus 
BHUPENDRA NARAYAN DUTT— 


OPPOSITE PARTY. 

Calcutta Municipal Act (TIL B. C. of 18997, 8. 3, el. 
(29) and s. 632—Nuisance —Building wall to pre- 
vent neighbour from aryuiring easement, if nnisanre — 
May be otherwise nuisenee —Duty of Court in abating 
nuisance. 

The building of a wall however high ona man’s 
own property for the purpose of proventing his 
neighbour from acquiring rights of easement over 
his land, is mot in itself a nuisance under the 
Calcutta Municipal Act. 

Bhagwan Dass v. Rash Behari Mallick, 140. W. 
N. 637; 6 I. 0. 598, referred to and commented upon. 

But although the height of the wall may not be 
a nuisance, yet the accumulation of filth and 
want of space to clear the drainage between it 
and the neighbour’s house may cause it to bea nuisance. 

The Court should not pull down the wall to 
a lesser height, but should consider whether the 
nuisance may not be abated by some means of clear- 
ing the space. 


Rule against the order of the Municipal 
Magistrate of Calcutta, dated July 39,1910. 

Babus Bordo Nath Dutt and Charu Chandra 
Dey, for the Petitioner. 

Mr. J. Chowdhury with Babus D. XN. 
Bagchi and Sachindra Prasad Ghose, for the 
Opposite Party. 

Judgment. 

Holmwood,J.—This was a rule calling 
npon the Municipal Magistrate to show cause 
why his order dated the 30th July 1910, 
should not be set aside on the ground that 
it was passed without jurisdiction. The 
order is in respect of a wall nearly forty 
feet high, which has been erected by the 
petitioner between his premises and the ad- 
joining premises of the complainant, 79 and 
80 Bechu Chatterjee Street. There was a 
wall to mark the boundary on approximately 
the same site before, but this was only a 
low wall and met with no objection. Itis 
contended by the complainant that the new 
wall has partly encroached on his land but 
with this we have nothing todo as that, 
like many other questions that have been 
discussed in this case, is a purely civil 
matter, 

I may say at the outset that I most strong- 
ly deprecate the use of the Municipal Act 
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forthe purpose of interfering in any way 
with the rights of private ownership beyond 
those limited powers which the Corporation 
have obtained by statute for the nessssiry 
protection of the public and the enforcement 
of proper sanitation. A great deal has baen 
said in this case about the distinction between 
a public and a private nuisance. A public 
nuisance is one that affects the King’s sub- 
jects at large ora considerable portion of 
them such asthe inhabitants of a town. 

A private nuisance, on the other hand, is 
one that affects only one person or a certain 
determinate number of persons and is only 
amenable to the Civil law. 

But in section 632 of the Municipal Act 
(Bengal IIL of 1899), the Chairman or any 
person who resides in Calcutta is empowered 
to complain to a Magistrate of the existence 
of any nuisance, and this must be taken to 
be any nuisance under the Act as defined in 
section 3, clause 29. Now under that section 
“nuisance includes any act, omission, place 
or thing which causes or is likely to cause 
injury, danger, annoyance or offence to the 
sense of sight, smell or hearing, or which is 
or may be dangerous to life or injurious to 
health or property.” 

This definition is wider than the common 
law of “public nuisance,” bat does not cer- 
tainly extend to the exclusion of all private 
nuisance as was sought to be argued on the 
authority of Bhagwan Dass v. Rash Behari 
Mallick (1). I donot think that the learned 
Judges who decided that case intended to lay 
down any such general proposition as that 
which has found its way into the head-note 
of the case, of course, without the revision 
of the learned Judges themselves. They are 
dealing with a particular case where an act 
of private ownership primarily only creating 
a private nuisance produces results which 
bring it within the definition of a nuisance 
in section 3 of the Act. The word ineludes” 
shows that such acts are rendered amenable 
to Municipal law as opposed to Penal law over 
and above what is generally understood as a 
public nuisance. The acts themselves are in 
the nature of public nuisance but they may 
only affect the lives and property of indivi- 
duals or defined bodies of persons resident 
ina specified area. The smallest infant re- 
siding in its parent's house within the 
jurisdiction of the Corporation of Calcutta 

(L) 14 0. W. N.637;6 Ind. Cas. 595. 
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has a right to have its life and health protect- 


ed against any act of any parson which is or ` 


may bs a danger to it, and the distinction 
between a private and public nuisance be- 
comes in this view of the matter parely 
academical. y 

The question is, has a- nuisance been crenb- 
ed by any act of the petitioner that falls 
within the definition as given in the statute? 
If ithas, the Municipal Magistrate clearly 
has jurisdiction under clanse 2 of section 632 
_ to make such enquiry as he thinks reces- 

sary, and, if he sees fit, to direcb the Chair- 
man to exercise any of the powers vesied in 
him by the Actor to take such measures as 
to such Magistrate may seem reasonable and 
practicable for preventing, abating, diminish- 
ing or remedying such nuisance. 

Now the building of a wall however high 
on a man’s own property for the purpose of 
preventing his neighbour from acquiring 
rights of easement over his land is not in it- 
self a nuisance under this Act. That isa 
question for the Civil Courts and I wish to 
carefully guard’myself from being thought 
to derogate in any way from the private 
rights of ownership in these matters on the 
mere averment that a private nuisance has 
been created. 


But the findings in this case go beyond ` 


that and bring the case strictly within the 
definition of a quasi public nuisance as it is 
defined in the Act. Passing over certain 
findiugs, which do not concern the question 
of nuisance as defined in the Act but are 
purely civil matters, [ find that it has been 
found as a fact on the evidenca of the Health 
Officer of Caleutta and of one of the leading 
Presidency Surgeons, whose testimony is 
wholly independent aud unimpeachable, that 
the wall in question is or may be in- 
jurious to health and as it is likely in their 
opinion to propagate the seeds of c3nsump- 
tion and typhoid fever, i! is unquestionable 
that it created a plaguespot in the midst of 
_ a populous area which commencing with the 
inhabitants of the adjoining tenements includ- 
ing the petitioner himself and his family 
may become a very serious menace and nui- 
sance to the public inhabiting that neighbour- 
hood, R 


This being so, the wall clearly falls within 
the definition of a nuisance as defined in sec- 
tion 3of the Act and we may pass over the 
farther finding that it affects the secnrity of 
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the complainant's building, although that 
also finds some support from the testimony of 
Mr. Johnstone who was claimed as an expert 
bs the defence. 

On this ground alone, Tam able to find that 
the Magistrate had jurisdiction to deal with 
the matter. But the further question arises 
whether he has exercised that jurisdiction 
properly. The only matter which causes the 
wall to be a nuisance within the meaning of 
the Act is notits height but the accumula- 
tion of filth and want of space to clear the 
drainage between it and the opposite party’s 
house. Now this might conceivably be re- 
medied by other action short of pulling down 
the wall to a height of 12 feet and indeed it 
is dificult to see how therednetion of the 
wall to such a height ‘gets rid of the nuisance 
actually found to exist under the Act. It is 
clear that arches inthe lower put of the 
wall would serve the purpose of cleaning 
the space behind it and would not interfere 
with the petitioner’s screening off his pre- 
mises from the opposite party’s observation 
which he is legally entitled to do. I, there- 
fore, think that the case must go back to the 
Municipal Magistrate for further considera- 
tion and for passing such an order as will 
abate the nuisance which is found to exist 
at the foot of the wall and behind it without 
interfering with the petitioner’s right to screen 
off his premises. 

With reference to the insanitary ivregulari- 
ties in the surface of the wall, he must further 
consider whether the petitioner’s offer to 
plaster and whitewash the surface of the 
wall opposite the objector’s premises will not 
sufficiently meet the necessities of the case. 
With these remarks, the case is remanded 
to the lower Court for passing a reasonable 
and proper order for abating the nuisance. 

Fletcher, J.—I agree. 

Case remanded, 





CALCUTTA HIGH COURT. 
Gxrurvan APeEAu No. 744 or 1910. 
November 7, 1910. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Fletcher. 
MON MOHAN GHOSH—Acersep— 
APPELLANT 
Tersns 


EMPEROR—COMPLAINANT— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 1244 — Sedition— 


MON MORAN V. EMPEROR, 


Newspuper— Printer — Fair comment—Admissibili ty in 
evidence of articles other than ona complained of —Eri- 
dence Act (I of 1872), s. 15—Journalist not erpeeted 
to write with precision. 

In order to use other articles than that complained 
of as seditious for the purpose of showing tho meaning 
of certain expressions used in the article complained 
of and also to show the intention of the writer, it is 
necessary to show who the writer was and that all the 
articles produced were by tho same hand. 

The writer may be guilty of oxciting or attempting 
to excite feelings of “disaffection”, as that term is 
used in section 124 A of the Penal Code, no matter 
how guardedly he may attempt to conceal his real 
object, but the printer and publisher cannot bo punish- 
ed ifthe concealed object is not established by evi- 
dence on the record. 

Queen-Hinpress Y, Amba Pershad, 20 A. 
relied on. 

A man may comment upou any measure or act of 
Government, whether legislative or executive, and 
freely express his opinion upon it. He may express 
tho strongest condemnation of such measures and he 
may do so severely, and even unreasonably, pervorsely 
or unfairly, Solong ashe confines himsolf to that, 
he will be protected by the explanation. But if he 
goes beyond, and, whether in the course of comments 
upon measures or not, holds up the Government itself 
to the hatred of his readers—as for instance by 
attributing to ib every sort of eyiland misfortune 
suffered by the peopie, or dwelling on its foreign 
origin and character, or imputing lo it baso motives 
or accusing it of hostility or indifference to the people 
—then he is guilty under section 1244 and the 
explanation will not save him. 

Queen Empress v. Tilak, 22 B. 112, relied upon. 

A writer ina newspaper called upon tho Nationalist 
Party to “once more assume their legitimate place in 
the straggle for Indian liberties”: Held, that the 
use of the word “liberties” in the plural would not 
prima facie point to liberation of the country from 
foreign rule, but to certain specific libertios, and that 
the words were not seditious, 

A writer is entitled to express his opinion on the 
Reform Scheme, and tho mere fact that he states that 
the scheme is not a genuine reform or not a gennine 
measure of constitutional progress, cannot be 
seditious. 

A writer wrote the following in a nowspaper: “We 
shall not break the law and, therefore, we need not 
fear the law. But if a corrupt poliee, unscrupulous 
officials or a partial judiciary make use of the honour- 
able publicity of our political methods to harass the 
men who stand in front by illegal ukases, suborned 
and perjured evidence or unjust decision; shall we 
shrink from the toll that we have to pay on our march 
to freedom: Held, that these words did not fall within 
section 124 A of the Penal Code. 

There isno harm in a writer stating that if his 
association, which he believes tobe a lawful one, is 
suppressed, the proclamation suppressing it will be 
arbitrary. 

A statement that the Reform Scheme is monstrous 
and misbegotten, because it is not founded upon 
democratic principles, is not by itself one that exoceds 
fair and reasonable comment. ji 

A journalist is not expected to write with the 
accuracy and precision of a lawyer or a man of 
science: he may do himself injustice by hasty expres- 


55 at p. 68, 
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sion oub of keeping with the general character and 
ton‘loncy of the articles. A 

A journalist wroto: “Until thasas demands are 
gevuted, we shall use the pressare of that refusal of 
co-operation which is tarmo2d passive resistance. 
The Sirudexshi—Baycott movement still moves by its 
own impetus. We must free our social and economic 
development from the incubus of ths litigious resort 
tothe ruinously expensive British Court”: Held 
that, the words were not seditious. 


Appeal against the order of the Chief 
Presidency Magistrate of Calcutta, dated June 
18, 1910, sentencing the accused to undergo 
rigorons imprisonment for six months under 
section 124 A ofthe Indian Penal Code. 

Mr. B. C. Chatterjee, with Babu Monmotha 
Nath Mukerjee, for the Appellant. 

The Advocate-General and Mr, Orr, Daputy 
Legal Remembrancer, for the Crown. 

Counsel said that the article which is the 
subject-matter of the suit was leaded “To 
my countrymen,” and appeared on December 
25, 1909. In April last, on the sanction 
of the Local Government, a search-warrant 
was issued, and the “Sri Narain” press, 
where the paper used to be printed, was 
searched. Subsequently, thé appellant was 
arrested. The writer of the article was 
Arabindo Ghose, who could not be arrested 
as he was absconding.—(Mr. Chatterjee 
next read the judgment of the lower Court 
and the article in question). 

Mr. Justice Holmwood: We do. nob find 
where any attack on the Government comes 
in or where there is any incitement to disaffec- 
tion, 

The Advocate-General, who appeared for 
the Crown, with Mr. Orr, said: If your 
Lordships desire me to address you at this 
stage, [ must first of all draw your Lord- 
ships’ attention to the exact wording of the 
section, on which the charge was framed. 

Mr. Justice Holmwood. We must aall 
upon you to answer. We do not see anything 
on the face of the article. 

The Advocate-General then read section 
124A, and said that upon a careful considera- 
tion of the authorities, there could be no 
doubt that the various portions of the 
article, and the article taken as a whole, 
tended to excite disaffection. The expression 
“disaffection” had been the subject-matter 
of vavious decisions, and the word had been 
variously interpreted. In Queen-Hmoress y. 
Jogendra Chandra Bose (1), it had been held 
that disaffection meant “feeling contrary to 


(1) 190, 35 at p. 47. 
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affection.” There was another decision in 
Queen- Empress v. Tilak (2), which said 
disaffection” meant “hatred and every form 
of ill-will towards Government.” In Queen 
Empress v. Ram Chandra Narain (3), it was 
held that disaffection signified political aliena- 
tion or discontent, and could not mean want of 
affection, dislike, or hatred. In the same 
volume and in the same ruling, Justice 
Ranade held that the word meant positive 
political distemper and that there must be 
some positive feeling of aversion and not 
mere absence of good-will. 

Mr. Justice Holmwood: All of them seem 
to amount to the same thing. There must 
be an active attack on the Government itself. 

The Advocate-General:—Some words which 
tend to create ill-will towards Government. 

Mr. Justice Fletcher: Are they not entitled 
to criticise the acts of the Government ? 

The Advocate-General:—The writer of this 
article and the printer and publisher were 
entitled to criticise the policy and the acts 
of the Government. But if they do not 
stop at merely expressing disapprobation 
and go further., and impute wrong motiyes 
` to Government, then they over-step the 
limits of the law. 

Mr. Justice Fletcher: 
per motive imputed ? 

The Advocate-General: I will show that 
presently. They are entitled to discuss the 
Reforms Scheme, but they should not say 

It is a monstrous, misbegotten scheme, 
which has humiliated our countrymen.” 

Mr. Justice Holmwood:—Here, he is 
attacking a particular reform of Lord Morley’s. 
He is not attacking the British Government. 

The Advocate-General: Certain points 
in that article refer to Government. 
is a direct reference to it. There should be 
no imputation of corruption against the 
Government. There is a direct attack here 
` involving imputation of corruption and want 
of scruple and fairness, in three branches of 
administration. First of all take the 
judiciary. 

Mr. Justice Holmwood: But it does not 
come under section 124A. It is not the 
Government. 

The Advocate-General: The administration 
of the country is carried on by various 
branches. 


(2) 22,B, 112 at p. 134, 
. (8) 22 B. 181 at p. 166, 
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Mr. Justice Fjetcher: Do you say that 
the High Court is a part of the Government 
of India P—I think it is not. 

The Advocate-General: I would certainly 
say that the Government means the adminis- 
tration of the country generally. The officials 
form part of the administration and, therefore, 
Government. 

Mr. Justice Fletcher: Isa junior officer 
the Government of the country ? 

Mr. Justice Holmwood: Is a chowkidar 
the Government of the country ? 

The Advocate-General then cited cases 
of Queen-Empress v. Amba Pershad (4) and 
Queen-Hmpress v. Tilak(2) and said, “Govern- 
ment established by law” meant British rule 
and its representatives as such. The judiciary 
is regarded as a representative of the British 
rule. Continuing, the Advocate-General said 
that the result of the decisions was 
that the word “sedition” meant exciting 
disloyalty to the Government. The whole 
of the article tended to urge the fellow- 
countrymen of the writer to abandon the 
policy of the Moderates; and it referred to 
the Government, the Administration, and to 
the policy of Lord Morley. 

Mr. Justice I'letcher:—He is 
criticise the action of Lord Morley. 

The Advocate-General:—Quite so, but he 
must be.— 

Mr. Justice Fletcher: Doesthe policy of 
Lord Morley come under the .section 124A, 
as part of the Government of India ? 

The Advocate-General: The criticism of 
the policy of Lord Morley would not amount 
to an offence under section 124A provided 
he is within reasonable limits. But if there 
is an attack upon that policy, which is in 
such terms as to indicate that it was deceiv- 
ing the people, then -it comes within the 
The criticism must be without 
It must not be immoderate and 
must not impute any corrupt motive. In 
support of his contention, the Advocate- 
General cited cases reported in R. v. Sullivan 
(5); R. v. Collins (6) and R. Burdettt (7). 

The Advocate-General, continuing his 
argument, said that in ascertaining whether 
or not anarticle had over-stepped the limits 
of law, all the Judges both in England and 


open to 


malignity. 


= C4) 20 A. 55 at p. 68. 


(5) 11 Cox. C. C. 44 utp. 49. 
(6) 9 Car. & P. 456 at p. 461. 
(7) 1 State Trials (New Series) 50. 
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in this Court had in terms decided that 
regard was to be had tothe conditions of the 
country at the time when the article was 
written or published.” In support of his 
contention, counsel cited the case of Apurba v. 
Emperor (8). 

Mr. Justice Fletcher: The article was 
published on the 24th December, and no 
proceedings were taken till the 2nd April. 

The Advocate-General: That is so. 

Mr. Justice Fletcher: The state of the 
country required that the action should have 
been taken sometime earlier. 

The Advocate-General: This sort of pub- 
lication does not come immediately to the 
attention of the authorities. I do not think 
your Lordships will give any effect to that. 
The learned Magistrate has found that at the 
time it was published, the country was in a 
state of unrest, and not in a state at any rate 
in which it was reasonable to allow to con- 
tinue the publication of such articles. 

Continuing, the Advocate- General said that 
there were certain points in that publication 
which brought the writer within section 124 
A. The article, after having mentioned the 
policy of the Government of India as a 
“monstrous scheme,” further went on to 
state that the fellow-countrymen of the writer 
had been humiliated by that scheme. The 
Government had been vilified by this article. 
Not only that, but the expression “arbitrary 
executive” was also used. The mere use of 
the word “arbitrary” in connection with 
the executive Government of the country was 
a vilification of the executive and of the Gov- 
ernment. Further, the article used the terms: 
“Corrupt police,’ “‘unscrupulous officials ” 
and “partial judiciary.” Those were the 
three branches of the administration. 

Mr. Justice Holmwood: If it was said 
that the English Government supported a 
corrupt judiciary that would have been a 
different matter. Here it is stated that if 
there happened to be a partial judiciary or 
corrupt police or unscrupulous officials, then 
we must organise our political efforts to get 
rid of it. 

Mr. Justice Fletcher: How are the Police 
“ Government established by law ” in British 
India? 

The Advocate-General: They are branches 
of the administration which is established by 


(8) 35 C. 141 at p. 154; 7 C. L. J. 49; 7 Cr. L. J. 103 
2M. L. T, 500. 
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law in British India. To attack those 
branches of administration is to attack the 
Government and the administration. 

Mr. Justice Holmwood: lf you merely 
say that certain underlings happen to be 
corrupt, it seems to me youmake no attacks on 
the Government. 

The Advocate-General: If a particular 
officer had been attacked it would have been 
quite different but here itis stated that the 
officers generally are unscrupulous. 

Mr. Justice Fletcher: Any class of officials 
mentioned? 

The Advocate-General: They actually say 
officials who carry on the administration. If 
vou take the whole of the article, there is 
no question that it steps beyond the limits 
of fair and proper criticism. It imputes 
wrong and evil motives. Continuing, the 
Advocate-General said the article further 


imputed “ madness to Government in crush- 
ing down lawful political activity.” It was 
absolutely untrue, and assigned ill-will 


against Government. Dealing with “Passive 
Resistance”, the article said “ Swadeshi- 
boycott is an effective method.” 

Mr. Justice Holmwood: The whole article 
appears to be an attack on the Moderates. 

The Advocate-General: But in the course 
of the attack on the Moderate policy, there 
are various points which are undoubtedly 
attacks on Government itself. They are ad- 
vocating the use of boycott, and it is ill-will 
towards Government. 

Mr. Justice Fletcher: The Swadeshi- 
boycott movement is against the use of foreign 


goods. It does not mean boycotting Gov- 
ernment. 


The Advocate-General: I would be very 
sorry to define the word “boycott.” 

Mr, Justice Holmwood: That is against 
the use of foreign goods. It has been used 
unfortunately by some persons to break law 
and as a political weapon. It, however, 
does not mean boycotting Government. 

The Advocate-General: It is a direct 
attempt to stir up ill-will towards the Gov- 
ernment. 


Mr. Justice Holmwood: ‘Supposing by the 
force of your logic and by your legal know- 
ledge you succeed in satisfying us, as Judges, 
that the law has been infringed, how are 
we to hold that the illiterate printer would 
not take a different view, when we took 
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a differant view. When we first read the 
article? 

The Advocate-General: The state of the 
mind of the printer is immaterial. The point 
is this: “Does this article come within the 
limits of the law?” In this connection, I 
may mention that the printer was once con- 
victed before under section 124 A in con- 
nection with a paper, that was fairly notori- 
ous, the Nabasakti. 

The Advocate-General then went on read- 
ing the article in question. While he was 
reading the portion commenting on the Re- 
form Scheme of Lord Morley, Myr. Justice 
Fletcher said: Is this anything more than a 
comment on the administration or other ac- 
tions of the Government. 

The Advocate-General: It is for your Lord- 
ships to determine after reading what follows. 
The article in question is a letter addressed 
to his countrymen, asking them to believe 
that the Reforms were not genuine in their 
initiation. ` : 

Mr. Justice Fletcher: “Genuineness and 
success of constitutional progress.” That is 
from his point of view. 

Mr. Justice Holmwood: He 
forward to local self-government. 
comment, 

The Advocate-General: It indicates that 
this new scheme had not any genuine initi- 
ation. 

Mr. Justice Fletcher: In the opinion of 
this gentleman who is the writer, it is not 
worth having. ; . 

The Advocate-General: If he had so ex- 
pressed himself, there ‘could not have been 
any objection. Is it legal and right of the 
individual to state that these reforms were 
wanting in genuineness? 

Mr. Justice Fletcher: We have no control 
over the Executive Government. That is the 
theme. 

The Advocate-General: It will be for your 

“Lordships to say whether he will be entitled 
to ask his readers to believe that the Reforms 
had no genuine initiation. 

Mr. Justice Fletcher : 
of constitutional progress. 

Mr. Justice Holmwood : 


is looking 
16 is a 


Genuine initiation 


Ts it seditious to 


ask a despotic government—not despotic gov-` 


ernment, absolute government, for a full share 


of reform? 
Mr. Justice Fletcher: I should hesitate to 
“call the Government of India despotic ? 
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The Advocate-General: There woald Ds 
no contravention in asking for a full share of 
veform. i 

Mr. Justice Holmwood: He complains that 
there has been no delegation of executive cm- 
trol to anybody outside the Government. He 
says if is no genuine initiation. 

7 The Advocate-General: He say ib is a 
monstrous scheme, it is misberotten.” 

Mr. Justice Fletcher: Can’t he say it is 
not a genuine constitutional reform? 

The Advocate-General: But whenhe goes 
on to say that it is “a misbegotten and 
monstrous scheme”, it shows ill-will towards 
Government. 

Mr. Justice Holmwood: A misbegotten 
and mischievous child would ba a deformity. 
The scheme is deformed. Is that seditions? 

The Advocate-General: Can that be any- 
thing bat hatred and ill-will? It is tauta- 
mount to saying that Government is not 
entitled to your affecbion, Continuing, the 
Advocate-General said that before proges.l- 
ing to discuss the actual words and the 
actual meaning of the article, he * woald 
remind their Lordships that until this 
stage the appellant had never challenge l 
the fact of the article coming within sac- 
tion 124 A. That appeared from the judg- 
ment of the Magistrate who said that the 
appellant had not disputed the point. 

Mr. Chatterjee: He did take that point 
and pleaded not guilty. 

The Advocate-CGfeneral then said that there 
was some discussion on Tuesday as tothe 
true meaning of the word “Governmeut ` 
within section 1244. That had been placed be- 
yond any doubt by the statutory definition of 
“Government” which is incorporated in tha 
Indian Penal Code. Section 17 of the Codu 
defined Government in this way: “The 
word ‘Government’ denotes the person or 
persons authorised by law to administer exe- 
cutive government in avy partof British 
India.” Then the comment on that in the 
Code said: “Government means local govern- 
mentof the Province.” ‘Then the general 
Clauses Act declared: “Government should 
include Local Government as well as the 
Government of India.” Counsel read the see- 
tion and referred to a case reported in Bujon 
Singh v. Queen-Empress (9), where it was held 
that a Collector acting in the management of 


a khas mahal property of the Government was, 
(9) 26 ©. 153. 
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as such, Government in exercising the duties 
of his position. The importance of that 
definition was only evidence in its applica- 
tion to a portion of the article. In other 
portions of the article, “the Government ” 
was specially referred to. For the purpose 
of section 124A, they must read the Code 
definition. If they attacked an official who 
administered the Government, they, within 
the meaning of the Vode, attacked the Gov- 
ernment itself. Counsel then referred to the 
article and said that the law enabled the in- 
terpretation of the intention of that article 
in question to be gathered from other publi- 
cations by the same anthor and said that 
the words “struggle for Indian liberties” 
were used in the article and it meant 
“ struggle for Indian liberties” as under- 
stood according to the ideals of the Nation- 
alist party. What was their ideal? The 
other article said: “Our ideal of Swaray is 
absolute self-rule, free from foreign con- 
trol.” It was a criminal meaning. In 1907, 
Justices Mitter and Fletcher decided in 
Beni Bhushan Roy v. Emperor (10), that 
Swaraj “did not necessarily mean Govern- 
ment of the country to the exclusion of the 
present Government, but its ordinary accept- 
ance is Home Rule under the Government.” 
The writer of this article, however, had chosen 
to make it perfectly clear that in his view 
Swaraj did not mean what was laid down by 
this Court. 

Continuing to read the article, the Adyo- 
cate-General pointed out passages which made 
the article criminal. He said that the word 
“ struggle” was used in the sense in which 
it was used by the same writer in an article 
which appeared in the July number of the 
Karmayogin under the head-line ‘Doctrine 
of Sacrifice.” There the writer said: “In 
the struggle of a subject nation to realise 
a separate existence.” First of all the writer 
gave the main issues which divided the 
Moderates and the Nationalists aud then 
be urged his countrymen to abandon the 
Moderate policy which had brought humi- 
liation. f 

Mr. Justice Fletcher. He means humilia- 
tion to the Moderate party. 

The Advocate-General. Is he justified to 
say thatthe Moderates were humiliated by 
the Government? 


(10) 34 C. 991; 6 C. L. J. 699; 11 C. W. N. 1050; 6 
Cr. L. J. 297, 
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Mr. Justice Holmwood: You mean that 
heis trying to create ill-will against the 
Moderates. 

The Advocate-General: Creating 
against the Government. 

Mr. Justice Fletcher : Can you not say that 
the action of the Government has humiliated 
so andso? 

The Advocate-General: Is it legal to say 
that ? Does it not excite discontent ? Task 
your Lordships to take an ordinary view of the 
matter. 

Mr. Justice Fletcher: Your argument is 
that any criticism on the Reform Scheme is 
not allowable. 

The Advocate- General : I do not mean that. 
But he had no right to say. “it ig a monstrous, 
misbegotten scheme.” 

Mr. Justice Holmwood: He is charg- 
ing the Moderates with misleading the 
people. Heis not blaming Lord Morley but 
the Moderates. : 

The Advocate-General: He denounced 
the Moderate policy and advocated the Nation- 
alist policy, whichis a criminal policy. He 
had described the policy of the Government 
as “monstrous.” 

Mr. Justice Fletcher: Take the duty on 
tobacco. The intention of the Government 
is well-known; it is to raise the revenue. 
But some smokers may say thatit is a mon- 
strous policy. 

Mr. Justice Holmwood: Some have already 
said so. 

The Advocate-General next read another 
extracb in which the writer said: “If we 
don’t take part, the Nationalist movement 
will disappear and the void will be filled up 
by violent activity.” This was, no doubt, a 
threat. 

Mr. Justice Fletcher: 
your argument. 
any threat. 

The Advocate-General: It is a threat 
no doubt and used by one whose brother was 
transported for life for an offence against the 
State. 

Mr. Justice Fletcher: We must not take 
that into consideration. It is outside the re- 
cord. We must take into consideration that he 
was acquitted. 

The Advocate-General : Therefore, he ought 
to be more careful. 

Mr. Justice Fletcher: On what ground was 
he acquitted ? 


ill-will 


I don’t follow 
The writer does not use 


ye 
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‘The Advocate-General: I don’t know. 

Mr. Justice Fletcher: I read the judgment 
and I found that he was acquitted because the 
Sessions Judgedid not believe the only evi- 
denee against him. 

The Advocate-General referred to the por- 
tions of the article in which the writer spoke 
of corrupt police, unscrupulous officials and 
partial judiciary and observed-that it had 
been put in a subtle way by using a subjunc- 
tive. It hada reflex action on the Govern- 
ment. It would have been less harmful and 
criminal if the article had appeared in a 
paper like the. Neneteenth Century. ` 

Mr. Justice Fletcher : I don’t think it 
makes any difference in criminality. 

“The Advocate-General: I mean difference 
in effect. 

Mr. Justice Wletcher: The Presidency 
Magistrate does not take into consideration 
the intention of the writer. He only says 
the present article is on thefaceof it seditious. 

Mv. Justice Holmwood: He based his 
opinion on this article alone. 

The Advocate-General: The other articles 
were exhibited. 

The Advocate-General in conclusion asked 
their Lordships to consider that the appellant 
had been previously convicted in the Navasaktc 
sedition case. : 


Mr. Chatterjee, on behalf of the appellant: 


He urged that the article which was the 
subject-matter of the charge ought not to be 
read along with other articles. Counsel 
submitted that in the absence of Arabindo 
Ghose the question as to whether the article 
was written by him could not be gone into at 
all. If their Lordships had takcn it for grant- 
ed that the arlicle was written by Arabindo 
Ghose, if he was placed on his trial, and if he 
succeeded in proving that he did not write 
the article, what would be the result? There 
was no evidence that the two articles were 
written by the same man and those two 
articles could not be interpreted one in the 
light of the other. Counsel reviewed the 
article, saying that it subjected the moderates 
to scathing criticism. The writer advocated 
the necessity of union between the Natiou- 
alists and the Moderates, and argued that 
since the Moderates would not join them, 
the Nationalists must have their own orga- 
nisation. He had criticised the Reform 
Scheme with a view to its improvement. 
The writer not only criticised the present 
Reform Scheme but condemned the men who 
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tried to bring the Government into hatred. 
In connection with that he advocated two 
methods namely “selfhelp” and “passive 
resistance.” With regard to the latter, he 
asked his countrymen to withhold voluntary 
association by way of protest against any 
Government measure. It was not seditious. 
Counsel said that the Advocate-General was 
not conversant with the political ideals of 
the Indian people. The people of this coun- 
try had imbibed the ideal of self-government 
and the writer was looking at the Reform 
Scheme from the height of that aspiration, 
He advocated the Swadeshi-boycott move- 
ment. There was no doubt that the word 
“boycott” had been used by certain evil mind- 
ed persons for unlawful purposes. What the 
Indian public had been advocating for the 
last few years wasa system of voluntary 
protection, by a sorb of ordinance amongst 
themselves to refrain from purchasing foreign 
goods. Only the other day the Governor of 
Bombay-told the people that the aim of the 
English in this country was to train the 
Indians up in self-government, but they 
must go step by step through the path 
chalked out for them by the law of the coun- 
try. That was exactly what the writer of 
the articie had done. Looking from this 
point of view the article became an asset on 
the side of the Government. 

Continuing, Mr. Chatterjee said that the 
inevitability of peril referred to those wlio 
might suffer at the hands of over-zealous 
officials. By “desperate and sullen nation” 
the writer meant that the nation was already 
desperate and sullen, but he used a figure 
of speech, which was often used in poetry, 
He thought if the Socities were arbi- 
trarily stopped, the nation would become 
desperate and sullen and this would bo fol- 
lowed by violent reaction. The writer made 
two appeals side by side, one to the people, 
not to break the law, and the other to the 
Government not to cripple the aspirations 
of the people. On the onehand, there was 
a fearless call to the people.to work and un 
unhesiiating condemnation of the measures 
which were considered by him to be repres- 
sive. Then the word “humiliated” referred 
to the humiliation of the Moderates. 

Mr. Justice Fletcher: He says the Moder- 
ates are humiliated by the Government. 

Mr. Chatterjee: Certainly not. Ib is a 
mere quotation from Lord Morley’s speech. 
This is an attack on Lord Morley’s scheme 
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by quoting his own words. And I think the 
Moderates are not satisfied with the Reform 
Scheme. 

Mr. Justice Fletcher: 
that. 

Referring to the observation of the Advo- 
cate- General that the state of the country 
ought to be taken into consideration, 
Mr. Chatterjee said that he would only refer 
to the utterances made the other day by His 
Excellency the Governor of Bombay. 

Mr. Justice Fletcher: We don’t wish to 
hear what the Government of Bombay had 
said. 

Mr. Chatterjee: The prosecution was 
started four months after it was written. It 
showed that there was no urgency in the 
case. The Advocate-General had said that 
the delay was due to secure the sanction of 
the Local Government. 

Mr. Justice Holmwood: 
dence on that. 

Mr. Justice Fletcher: 
ed or. the 25th December. 

Mr. Chatterjee: It wasa very peaceful 
day, at least in Calcutta. 

Referring to the expressions “No genuine 
jnitiation of constitutional progress” and 
“Humiliation of Moderates”, Mr. Chatterjee 
observed that it was no reflection on the 
Government. The author of the Reform 
Scheme had himself said that India was not 
fit for self-government and the writer twitted 
the Moderates who expected some sort of 
self-government. Mr. Chatterjee next said 
that when ibe writer used the phrase “in- 
evitability of peril”, he meant it would come 
jn the end. To save the situation he advocat- 
ed constitution of organisation. Following 
the well-known saying that “when bad men 
associate, good men combine”, the writer said 
—here was the anarchical work, let them 
combine and do the work according to law. 

Mr. Chatterjee next submitted that when 
the writer asked his people to prepare for the 
evils, he meant the sufferings that might come 
at the hands of over-zealous officials. Sup- 
pose a man was arrested and kept confined 
for two years after which he was acquitted. 
The sufferings of that man were due to the 
zeal of some official. 

Mr. Justice Fletcher: 
ever happened. 

Mr. Chatterjee: 
Ghose. 


We don’t know 


We have no evi- 


The article appear- 


No such case had 


Take the case of Arabirdo 
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Mr. Justice Holmwood: That was an 
accident. 


Mr. Chatterjee said that he was glad that 
the enunciation of ideals as described in this 
article was described by ihe Advocate-General 
as admirable but it was urged that, taken in 
the light of the other articles, it was objec- 
tionable. Counsel wanted to read the other 
articles io show that there was nothing 
objectionable in it. : 

Mr. Justice Holmwood: .It is unpecessary 
to refer to other articles. 

The Advocate-General: 
exactly what I said. 

Mr. Justice Fletcher: 
your point. 

In conclusion, Mr. Chatterjee said that the 
writer of the article always spoke of lawful 
organisations and not secret associations. 

Judgment. 

Holmwood, J.—I have had the advantage of 
reading the judgment which my learned 
brother is about to deliver and 1 find myself 
in agreement with him that the present 
appellant, the printer and publisher of the 
Karmayogin, cannot be convicted under sec- 
tion 1244, Indian Penal Code, on the article, 
which we have before us in this case. 

It is unfortunate that of a series of articles 
alleged to have been written by one aud 
the same hand, the prosecution should have 
selected the one which on the face of it 
appears the least amenable to a charge of 
sedilion, and it is doubly unfortunate that 
the case should have been so inadequately 
tried in the lower Court. It is true that under 
the law,the printer and publisher of a seditio:s 
article can be punished merely on proof that 
the article is calculated to excite feelings of 
hatred, dislike, ill-will, enmity or hostility 
towards the Government established by law 
in British India but that renders it all the 
more incumbent on the prosecution to show 
either that the article does, as a fact, bring’ 
the Government into hatred or contempt or 
that the intention of the writer was to 
excite disaffection. Edge, C. J., in delivering 
the judgment of Full Court in Queen-Hmpress 
v. Amba Pershad(4), points out that the writer 
may be guilty of exciting or attempting to ex- 
cite feelings of “disaffection” as that term is 
used in section 124A, no matter how guardedly 
he may attempt to conceal his real object but 
it is idle to contend that the printer and 
publisher can be punished if the concealed 
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objezt is not established by evidence on the 
record. Now in this case although the pro- 
secution alleged that a series cf articles had 
been written by one individual and had those 
articles produced by a police officer who said 
that it was his duty to read them and if objec- 
tionable to forward them to his superiors, no 
evidence was offered who that individual was, 
nor whether all the articles were by the same 
author. 

It was urged by the learned Advocate- 
General that these articles were admissible 
under section 15 of the Evidence Act for the 
purpose of showing that the publication of the 
article before us in this case was not accidental, 
but that has obviously nothing to do with their 
admissibility for this purpose of showing 
the intention of the writer. In order to use 
them for the purpose it was necessary to 
show whothe writer was and that all the 
articles produced were by the same hand. 
This not having been done, we are compelled 
to take the article before us as it stands 
without any of the informing commentaries 
which were sought to be drawn from one pre- 
vicus article in particular by the learned 
Advocate- General. : 

The author of the present article may 
be a very ingenious 
of language—there are indications throughout 
the article that he is.” Several of his condi- 
tional hypotheses, if they were interpreted 
with the double meaning that is sought to be 
read into them from other sources on the 
footing that the aims of the Nationalist 
party are really different from what they 
purport to bein this article, might bear a 
very sinister interpretation indeed, but as the 
possible author of this and the other arti- 
cle isnot before us, and there is nothing 
to show that they are the work of one and the 


same hand, it would be extremely unfair to` 


the appellant to judge him by any standard 
other than that of what thearticle before us 
really purports to contain. 
The learned Presidency Magistrate in the 
| Court below has not dealt with the purport 
of the article as a whole. He has selected 
isolated passages and, in my opinion, given 
them an interpretation that they will not 
bear and in some cases appended a quite 
inaccurate account of what they purport to 
convey. For instance, the article does not 
attack the Government when it is criticising 
the alleged inadequacy of the Reform Scheie. 


and subtle master - 
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Tt attacks the Moderate Party who have bee 
assumed to have expressed their concurrence 
with the scheme. Again the writer nowhere 
suggests-that without recourse being had to 
violence, advancement is impossible, as the 
learned Magistrate finds he does—and so on 
in the passages of the judgment. 

Having regard to the very inadequate way 
in which the case was dealt with in the lower 
Court, I have had to seriously consider 
whether it would not be our duty to direct 
a re-trial, but, having regard to the fact that 
the appellant had already served more than 
half his sentence before he was admitted to 
bail and to the fact that the prosecution must 
be presumed to have abstained from proving 
the identity and intention of the writer upon 
grounds which to them seemed good and 
sufficient, I do not think any good purpose 
would be served by carrying the case against 
the present appellant any further. I, there- 
fore, concur with my learned brother that the 
appeal must be allowed, the conviction and 
sentence set aside, and the appellant acquitted 
and released from bail, 

Fletcher, J.—The appellant in this case has 
been convicted by the learned Officiating Chief 
Presidency Magistrate of an. offence punish- 
able under section 124A of the Indian Penal 
Code as being the printer and publisher of 
an article entitled “To my countrymen”, 
which appeared in the issue of the Karmayoyin 
newspaper on the 25th December, 1909, and 
has been sentenced to undergo six months’ 
rigorous imprisonment. 

The appellant has preferred an appeal to 
this Court against the conviction and sentence 
passed upon him. The article forming the 
subject of the charge purports to be an open 
letter addressed by one Arabinda Ghosh to 
his countrymen. The principles applicable 
to cases of this nature are not open to doubt, 
and all that we have to dois to apply those 
principles to the case now before us. 

Section 124A of the Indian Penai Code 
coupled with the three explanations thereto 
contains in clear and concise language the law 
in this country relating to sedition which is 
practically identical with the law in England. 
It may, however, be useful in passing to quote 
one judicial utterance as to the limits permit- 
ted by the law to writers commenting on the ac- 
tions of the Government. In charging the Jury 
in Queen-Hmpress v. Tilak (2), Strachey, J., 
made the following remarks —"It (è. ¢., the 
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section) shows clearly what a public speaker 
or writer may do, and what he may not do. 
A man may criticise or comment upon any 
measure or act of the Government, whether 
legislative or executive, and freely express his 
opinion upon it. He may discuss the Income 
Tax Act, the Epidemie Diseases Act, or any 
military expedition or the suppression of 
plague or famine, or the administration of 
justice. He may express the strongest con- 
demnation of such measures and he may do so 
severely and even unreasonably, perversely 
and unfairly. So long as he confines himself 
to that, he will be protected by the explan- 
ation. Butif he goes beyond, and, whether 
jn the course of comments upon measuresor not, 
holds up the Government itself to the hatred 
or contempt of hisreaders—as for instance by 
attributing to it every sort of evil and mis- 
fortune suffered by the people, or dwelling 
adversely on its foreign origin and character, 
or imputing to it base motives, or accusing it 
of hostility or indifference to the welfare of 
the people—then he is guilty under the sec- 
tion and the explanation will not save him.” 
Now in this case the general theme of the 
article is a severe criticism on the policy of 
what is called the Moderate Party and acall 
to his countrymén to “come forward and 
take up their burden.” The learned Ad- 
vocate-Generalin course of his argument has 
taken us through the whole of the article, line 
by line, and painted out the portions which in 
his view are open to complaint. The learned 
Advocate has, moreover, relied upon two other 
articles, Exhibits 161 and 181, which he states 
were written by the same writer and appear 
ed in the issues of the Karmayogin on the 
24th and 3lst July, 1909. These two articles 
he claimed to use for the purpose of 
showing the meaning of certain expres- 
sions used in the article complained of 
and also to show the intention of the writer. 
But as we pointed out during the argu- 
ment that, apart from all other questions, 
these articles were not proved in such a 
manner as to entitle us to take them into 
consideration. We must, therefore, deal 
with the article complained of as it stands. 
Now the first word that the learned 
Advocate-General has Jaid stress upon is the 
call to the Nationalist Party to © once more 
assume their legitimate place in the struggle 
for Indian liberties.” This, it is said, is a 
clear invitation by the writer to his country- 
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men to join in a movement having for its 
attainment the liberation of India from 
foreign rule. But, in my opinion, the words 
standing alore are capable of a much more 
innocent meaning. The use of the word 
“liberties” in the plural would not prima facie 
pomb to liberation of the country from 
foreign rule but to certain specific liberties, 
and this view appears to be supported by the 
subsequent portion ofthe article when the 
writer sets out what the demand of the 
Nationalist Party must be, viz., an effective 
voice in legislation and finance and some 
control over the Executive. 

The next portion of the article, on which 
the learned Advocate- General laid stress, is 
the portion “the survival of moderate odli 
tics in India depended on two factors, the 
genuineness of the promised reforms and the 
use made of them by the conventionists of 
the opportunity given them by the practical 
suppression of Nationatist publie activity. 
Had the reforms been a genuine initiation of 
constitutional progress, the moderate tactics 
might have received some justification from 
events. The reforms have shown that no- 
thing can be expected from persistence in 
moderate politics except retrogressidn, dis. 
appointment and humiliation.” The argu- 
ment put forward on this part of the article 
is that the statement that the reforms are 
not “genuine” ora “ genuine initiation of 
constitutional progress” holds the Govern- 
ment up to hatred and contempt as implying 
that they have given the people something 
that is uot ‘ genuine.” To my mind this is 
a very far fetched argument. The writer was 
obviously entitled to express his opinion on 
the Reform Scheme, and the mere fact that 
he states that the scheme is not a genuine 
reform or not a genuine measure of constitu- 
tional progress cannot be seditious. But then 
it is said that the statement that “ nothing 
can be expected from persistence in moderate 
politics except retrogression, disappointment 
and humiliation” followed subsequently by 
the words “‘discomfited and humiliated by 
the Government” are obviously seditious, 
as the words mean that the Government 
has humiliated a large portion of the 
people, «viz, the Moderate Party, and, 
therefore, the statement brings the Gov- 
ernment into hatred or contempt. It is 
obvious that this is not the natural or ordinary 
meaning of the words. The natural mean- 
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ing is that the Moderate Party has been 
humiliated by accepting the Reform Scheme 
which is not a measure of ‘constitutional pro- 
gress.” : 

Then a portion of the article wasrelied upon 
as showing that the writer was advocating 
that violent methods should be used if neces- 
sary. The words are: “Tt the Nationalist 
stand back any longer, either the national 
movement will disappear or the void created 
will be filled by a sinister and violent ac- 
tivity.” 

But that the intention is not such as 
shown by the sentence that immediately 
follows:— Neither result can be tolerated by 
men desirous of their country’s development 
and freedom.” The Jearned Advocate-General 
next referred us to the following part of the 
article: “The fear of the law is for those who 
break the law. Our aims are great and 
honourable and free from stain or reproach. 
Our methods are peaceful though resolute 
and strenuous. We shall not break the law 
and, therefore, we need not fear the law. But 
if a corrupt police, unscrupulous officials or a 
partial judiciary make use of the honourable 
publicity of our political method to harass 
the men who stand in front by illegal ukases, 
suborned and perjured evidence or unjust 
decision, shall we shrink.from the toll that 
we have to pay onour march to freedom? 
ian: We must have our associations, our 
organisations, our means of propaganda, and, 
if they are suppressed by arbitrary pro- 
clamations, we shall have done our duty by 
our motherland and not on us will rest any 
responsibility for the madness which crushes 
down open and lawful political activity, in 
order to give a desperate and sullen nation 
into the hands of those fiercely enthusiastic 
and unscrupulous forces that have arisen. 
among us, inside and outside India.” 

The argument on the first part of this para- 
graph is that, as the Government appoint 
the Police officials and judiciary, to describe 
them as corrupt, unscrupulous and partial 
reflects upon the Government and brings 
it into hatred and contempt. But though the 
words used are such that one may strongly 
disapprove of, Iam unable to see that the 
words taken in their context necessarily bear 
this meaning. The first portion of the para- 
graph states that the movement is to be a 
movement withia the law, and then follows 
the sentence commencing “But if” which 
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wordsclearly govern the sentence which fol” 
lows. It seems to me reasonably clear that the 
writer does not intend to designate all the 
police officials and judiciary as corrupt, un- 
scrupulous and partial. It is alsə to be re- 
membered that the article is not one written 
on the Police officials or judiciary. Although 
one may regret the use of such words, I ecan- 
not bring myself to believe that the use of 
these words in the context in which they are 
used falls within section 124A of the Indian 
Penal Code. 

The other three expressions in the para- 
raph which have been dealt with are the 
expressions ‘arbitrary proclamations”, “mad- 
ness” and “a desperate and sullen nation.” 
< It is very obvious that the expression 

arbitrary proclamation’ coupled with the 
word “associations”? points to proclamations 
under the Criminal Law Amendment Act 
suppressing associations. I take it, how- 
ever, that there is no particular harm ina 
writer stating that if his association, which 
he believes to be a lawful one, is suppressed, 
the proclamation will be arbitrary. It is 
difficult to deal seriously with the other two 
expressions “madness” and “a desperate and 
sullen nation.” 

That the first of these two expressions 
charges the Government with insanity can- 
not be argued. It is said, however, that the 
meaning of the word as used is that ofreckless- 
ness and, therefore, falls within section 1244. 
The word, however, is clearly used to 
indicate act of folly which in the context 
is clearly innocuous. Similarly with regard 
to the expression “a desperate and sullen 
nation,’ the learned Advocate argued that 
these words were seditious as implying that 
the Government had made the nation de- 
sperate and sullen, and, therefore, brought 
the Government into hatred and contempt. 
But if arguments of this nature were as- 
sented to, the right of comment on the action 
of the Government given by law would be 
wholly taken away. 

Then we come to what the writer states is 
to bethe demand of the Nationalist party. 
“We demand, therefore, not the monstrous 
and misbegotten scheme, which has just been 
brought into being, but a measure of reform 
based upon democratic principles—. Jan 
effective voice in legislation and finance, 
some check upon an arbitrary executive. We 
demand also the gradual devolution of Exe- 
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cutive Government oub of the hands of the 
bureaucracy into those of the people. Until 
these demands are granted, we shall use the 
pressure of that refusal of ¢)-operation which 
is termed passive resistance. We shall exer- 
cise that pressure within the limits allow- 
ed us by the law but apart from that limit- 
ation, the extent to which we shall use it de- 
pends on expediency and the amount of re- 
“ sistance we have to overcome,” 


The argument for the Crownis that the 
use of the words “monstrous and misbegotten 
scheme” as applied tothe Reform Scheme 
holds the Government up to “ridicule and 
vituperation.” But that does not appear to 
be the natural consequence of these words, 
Doubtless the wordsare a strong condemna- 
tion of the Reform Scheme framed by the 
Government. The law, however, permits 
comments on actions of the Government 
provided they do not bring the Government 
into hatred or contempt or promote disloyalty, 
A statement that the Reform Scheme is mons- 
trous and misbegotten, because it is not 
founded upon democratic principles, is not by 
itself one that exceeds fair and reasonable 
eamment. 


The next words that the learned Advo- 
cate-General much relied on were the words 
“arbitrary executive” which he stated were 
‘ufficient of themselves to contravene the 
law,” He argued that any constitutional law- 
yer would know that the Executive Govern- 
ment in India was not an arbitrary Hxecu- 
tive, as no person is liable to be deprived of 
his liberty or to have his property for- 
feited without recourse to the Courts of 
law. Inthe first place, however, it is to be 
noticed that we must look at the words used 
by the writer not as if he were a constitu- 
tional lawyer butas a writer in a journal. 


I quote from the very pertinent remarks 
made by Strachey, J., in charging the Jury in 
Mlak's case(2): “A journalist is not expected 
to write with the accuracy and precision 
ofa lawyer ora man of science: he may do 
himself injustice by hasty expression out of 
keeping with the general character and 
tendency of the articles.” Moreover there is 
a more general and popular meaning to the 
words “ arbitrary executive ” than that given 
by the learned Advocate-General. Further 
if the definition given by the learned Advo- 
cate is correct, it may be a matter of opinion 
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how far the Government does or does not’ 
fall within that definition. 

The next expression tə which excaption 
was taken was “ passive resistancs.” The 
writer has, however, defined it himself as 
being “ refusal of co-operation within the 
limits allowed us by the law,” It seems difi- 
cult to deduce a seditious meaning from the 
phrase. But then itis said that although 
the writer states that the pressure is to be 
used within the limits allowed by the law, yet 
there is a covert threat to use pressura out- 
side those limits if necassary. 

All Lean say on this argument is that | 
have not been able to discover the covert threat 
from the werds used. The next and last part 
of the article which the learned Advocate- 
General has called our attention tois" The 
movement of arbitration successful in its 
inception has been dropped as a result of 
repression. The Swdesht-Boycott move- 
ment still moves by its own impetus. We 
must free our social and economic develop- 
ment from the incubus of the litigious resort 
to the ruinously expensive British Court.” 

The learned Advocate General stuted that 
the expression ‘‘Swadesh’-Boycott ” referred 
toa boycott of the Government. But itisa 
matter of public knowledge that it refers to 
a boycott of foreign goods; and again he laid 
stress upon the expression “ruinously 
expensive British Courts.’ The question 
as to the expanse involved in litigation ba- 
fore the Courts is surely a matter on which 
a writer is entitled to comment. 


This is not the first time, nor will it, I 
imagine, be the last when the Courts will be 
described "as ruinously expensive, and Icn- 
not see how sucha statement can come within 


section 124A. 


I have now dealt with the arguments that 
have been male bafore us in detail on the 
article and I have given the best considera- 
tion I can to the article as a whole, and I 
have come ta the conclusion that ib does not 
appear from the article that it is such as is 
likely to causa disaffection, or produce hatred 
ov contempt of the Government, nor can I 
find from the article that such was thein- 
tention of the writer. 

Doubtless to many, if nob £3 most pople, 
the writers view on the great Reforn 
Scheme would appear to bg unreasonable and 
one that does not recognise the great alvanca 
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that has been made. But with that we ara 
not concerned. All that we have to decide 
is whether the law, as ib is, has or has not 
been broken by the appellant by the pablica- 
tion of this article, and I have coms to the 
conclusion that it has not. 

The learned Advocate-General has pressed 
upon us strongly to take into consideration 
the state of the country at the time this 
article was published. The authorities show 
that that isa matter to be taken into con- 
_ sideration, but that obviously does not entitle 

the Court to convert an article, not falling 
within the mischief aimed at by section 124A, 
into one that does. 

In my opinion the appeal caght to be allow- 
ed and the conviction and sentence set aside. 

Appeal allowed. 


Cs. 0.1 M. W. N. 711.) 
MADRAS HIGH COURT. 
CIVIL APPEAL AGAINST ORDER No. 183 or 1909. 
October 13, 1910. 

Present: —Mr. Jastice Abdur Rahim and 
Mr Justice Krishnaswami Aiyar. 
CHIDAMBARAM CHETTY—1)EFENDANT— 
APPELLANT 

versus - 
KARUPPAN CHETTY AND OTHERS — 
PLAINTIFFS— RESPONDENTS. f 

Limitation Act (IX of 1909), s. 6, Sch. I art. 164— 
Ex parte decree—Setting aside—Minority —New or old 
Act applicable—General Clauses Act (X of 1897), s. 6 — 
Interpretation of statute—dct enforced some months 
after its passing —Effect. 

An ev parte decree was passed on the 4th of 
September, 1894. The 3rd defendant, then a minor, 
said that he attained majority onthe 16th of January 
1909, applied on the 25th of January to seb aside the 
ex parte decree. -The new Limitation Act camo into 
forco on the Ist of January 1909: Held, that the 
application to set aside the ew parte decree was governs 
ed by the new Act and as article 164 gives only 30 
lays from the date of the decree, the application was 
barred. 

Section 6 of the new Limitation Act avails only 
as regards suits and applications for execution and 
does not apply to other applications. : 

As the legislature has deliberately modified section 
7 oftheold Act so as to confine the operation of 
disability to suits and applications for the execution 
of decrees, it willbe against all principles of inter- 
pretation to allow minority to operate asa ground 
of disability in cases so deliberately excluded on other 
general principles. Section 6 of the General Clanses 
Act and sections 3 and 30 and article 1640f the 
Limitation Act clearly indicate that the intention of 
the legislature is that the new Ach applies. The 
right to apply to set aside an ex parte decree, 
assuming it is a right, is acquired under the Code of 
Civil Procedure and not under the Limitation Act. 
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Tho Limitation Act marely limits the period within 


„which the right given by the Procedure Code may be 


exercised. There is no hardship in applying the 
new Limitation Act,as the same, though passed in 
August 1998, only came into force nearly five months 
later on the first of January 1939 and thus gave 
ample notice to all who would ho seriously affected 
by the change in the law fo geck their remedy under 
tho ol law before the new Act came into operation. 


Appeal against the order of tha Court 
of the Sabordinate Jadge of Madnra Bast, 
dated the 27th March 1969, in T. A. No. 55 
of 1909 (in O. S. No. 25 of 1894). 

Mr. Joseph Satya Nadar, fcr the Appellant. 

Mr. S. Srinivasa Iyengar, for the Respond- 
ents, 

Judgment.—This casa is covered 
by the decision in Kali Amma v. Palappakkara 
Manakal (1). An ex parte decree was passed 
on the 4th September 1894. The 8rd de- 
fondant, a minor, who says he attained 
majority on the 16th January 1909, applies 
on the 25th dem to set aside the ex parte 
decree. The new Limitation Act came into 
force on the Ist of January 1909. If this 
Act applies, it is clear that the applica- 
tion is barred. Article 164 of the new Act 
gives 30 days from the date of the decree 
for the application. The other alter- 
native of 80 days from the date when the 
applicant becomes aware of the decree where 
he was not served with notice, has no applica- 
tion to the facts of this case as it is not 
alleged that notice was not served. The period 
of 80 days from the date of the decree would 
have expired on the 4th of October 1894, 
The appellant pleads the disability of minori- 
ty. But under section 6 of the new Limit- 
ation Act, it avails only as regards suit and 
application for execation. It follows that 
if the new Act applies, the application is bare 
red. Bab the appellant contends on the 
anthority of Moro Sadahstv v. Visaie 
Raghunath (2), that on general principles 
apart from section 6 of the Act a fresh 
period must be held to run from the cessa- 
tion of minority. Assuming that case to 
have been rightly decided it has no applica- 
tion to the present becuse section 7 of the 
old Limitation Act has been deliberately 
modified so as to confine the operation of dis- 
ability to suits and applications for the 
execution of decreas ani it will be against 


all principles of interpratation to alloy 
(L) LM. W:N. 516; 7 M. LT. 115; 293 M. L. J. 847: 

5 Ind. Cas. 420. ; 
(2) 16 B. 636, 
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minority to operaté as a ground of dis- 
ability in cases deliberately excluded from 
section 6. An appliéation to set aside an 
ex parte decree unlike an application under 
section 230 of the old Code of Civil Procedure 
is specially provided for by article 164 which 
is one of the applications falling within 
section 3. 

It is then contended that section 7 of 
Act XV of 1877 under which the dis- 
ability of minority applies to all applica- 
tions governs this case. Such a contention 
runs counter to the express provision of sec- 
tion 3 of Act IX of 1908. It runs “subject 
to the provisions contained in sections 4 to 
25 inclusive), every suit instituted, appeal 
preferred and application made, after the 
period of limitation prescribed therefor by 
the lst Schedule shall be dismissed * * *”. 
There is nothing in section 6 (of the Act) 
that applies to this case. We may, there- 
fore, read the clause so far as this case is 
concerned without the words ‘subject to the 
provisions contained in sections 4 to 25 
(inclusive).” The present application is one 
made after the period of limitation prescrib- 
ed for it by article 164 of the 1st Schedule. 
Tt follows that the application ought to be 
dismissed. Itis argued, however, that sec- 
tion 6 of the General Clauses Act of 1897 
renders the new Limitation Act inapplicable. 
That section provides that unless a different 
jntention appears, the repeal of an enactment 
“shall not affect any right, privilege, obliga- 
tion or liability acquired, accrued or incurred 
under any enactment so repealed.” Under 
Act XV of 1877, the applicant had the right of 
privilege to move the Court to set aside the 
ee parte decree within 30 days from the 
cessation of minority. It is said that that 
cannot be effected by the repeal of Act XV 
af 1877. There are two answers to this 
contention. First, assuming that the right 
to apply to set aside an ex parte decree is a 
right within the meaning of the section (as to 
which see Colonial Sugar Refining Company v. 
Irving (3), such a right to apply is not acquir- 
ed under the Limitation Act of 1877 but 
under the Code of Civil Procedure (Order 
TX, Rule 13.) The Limitation Act merely 
limits the period within which the right 
given by the Procedure Code may be exercised. 
[Theodore (1899) p. 236]. Clause (c) of 

(3) (1905) A. C. 369; 74 D, J, P. C. 77; 92 L. T. 738; 
21 T. L. R 513, - 
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section 6 of the General Clauses Act, there 
fore, does not save the application. 

- Hope Mills v. Vithaldas (4) to which om 
attention was drawn by the respondents’ 
Vakil is `a case exactly in point. Another 
answer to the contention is given by the 
words “unless a different intention appears,” 
see Moon v. Durden (5). A different ivten- 
tion does appear in section 3 of Ack IX 
of 1908, which expressly makes article 164 
of the Ist Schedule to the Act applicable to 
the case, Moreover, section 30 of the Act . 
which gives a special period of two years in 
the case of suits for whicha shorter period of 
limitationis provided by the new Act- than 
by the old Act makes no similar provision in 
the case of applications. Hupressio unius 
persons est eeclusio alterius, The intention 
seems to be abundantly manifest that the new 
Act applies.” 

It was pressed upon us thatthis was a case 
of hardship. On the date when the new Act 
came into force the period provided by it 
having expired the right which tre applicant 
had is practically withdrawn from him. 
Thereis, no doubt, some force in the argu- 
ment. The facts of the Bombay case did not 
raise this difficulty. See Macleod, J., in 
Hope Mills v. Vithaldas (4). Bat as 
pointed out in Kalli Amma v. Palappakkara 
Manakal (1), the new Limitation Act which 
was passed in August 1908 and came into 
force nearly five months later on the Ist 
of January 1909, gave amplenotice to all 
who would be seriously affected by the 
change in the law to seek their remedy 
under the old law before the New Ach 
came into operation. There was a mode of 
relieving oneself from the hardship created 
by the change in the law which was available 
to those who were likely to beatfected by the i 
change [Fowler v. Ohatterton (6). The Queen 
v. The Leeds and Bradford Railway Oo. (7)). 
The plain language of section 3 of the Act 
must be given effect to. The appeal is dis- 
missed with costs. 


Appeal dismissed. 


(4) 12 Bom. L, R. 730; 7 Ind. Cas. 982. 
(5) 76 R. R. 479; 2 Ex. 22; 12 Jur. 188. 
(6) (1827) 6 Bing. 258; at p. 264, 

(7) 21 L.J. M. C. 193. 
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(s. a. 20 M. L. J. 725., 
MADRAS HIGH COURT. S 
First CIL Appran No. 848 or 1892. 
February 8, 1893. 
Present:—Sir Muthuswami Aiyar, Judge, and 
Mr. Justice Handley. 
RAGHAVA CHARIAR—DEFENDANT— 
APPELLANT 
VETSUS 
RAGHAVA CHAIAR, Executor TO THE 
f Estare or THE Minor VEDANTHA 
i CHARIAR—Praintirr—R esponpent. 
Suits Valuation Act (TIE of 1887), s. 11—Civil 


Procedure Code (Act XIV ‘of 1882), s. 578—Suit dy - 


trustee for removal of co-trustee—Misa ppropriation— 
Removal—t alue of trust property determines jurisdic- 
tion—Interpretation of s, 11 of Suits Valuation Act. 


h Misappropriation of the trust fund by a trustee 
is sufficient to justify his removal from the office. 

Ina suit by a trustee for tho removal of a co- 
trusteo on the ground of misappropriation by the 
latter of the trust funds, the value of the whole 
trust property, and not only the amount alleg- 
ed to have been misappropriated, ought to be 
taken asa guide for determining the question of 
jurisdiction, 

The effect of section 11-of the Suits Valuation 
Act is simply to place oyer-valuation or under- 
valuation. of suits on the same footing with other 
irregularities contemplated by section 378, Civil 
Procedure Code of 1882, except that the objection 
must be taken either in the Court of first instance 
or in the lower appellate Court. The mere change 
of forum consequent on under-valuation cannot 
of itself be treated as prejudicially affecting the dis- 
posal of a suit on the merits within the meaning of 
the section, for that is tho very case premised and 
provided for by the section. 

Reading section 11 of the Suits Valuation Act 
together with section 578 of tho Civil Procedure 
Code of 1882, the words “prejudicially affected the 
disposal of the suit on the merits” must be construed 
in the same way as they would be construed with re- 
ference to any error, defect or irregularity contemp- 
lated by that section. 

Second appeal from the decree of the Dis- 
trict Court of Tanjore, in Appeal Suit No. 572 
of 1891, presented against the decree of the 
Court of the District Munsif of Kum- 
bakonam,in Original Suit No. 109 of 1890. 

Facts.—A trustee sued for the removal 
of his co-trustee on the ground that the 
latter had misappropriated Rs. 1,421 of the 
trust property. The value of the entire 
trust property was admittedly over Rs. 20,000 
but the suit was tried by the District 
Mnunsif. The contention was that the Dis- 
triet Munsif had no jurisdicbion to try 
the suit. 


Messrs. O. Ramachandra Row and T. 
Rungaramanujachariar, for the Appellant, 
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Messrs. V. Bhashyam Aiyangar and C. R. 
Tiruvengadachariar, for the Respondent. 


Judgment,.—tThe concurrent finding 
of both Courts that appellant has misappro- 
priated Rs. 1,421 of the trust property is 
sufficient to support the decree for his removal 
from the office of co-trustee with plaintiff. 
There is evidence to support this finding and 
we cannot, therefore, interfere with the deci- 
sion in second appeal. 


It is objected on behalfof appellant that 
the property—the subject of trust—being 
admittedly over Rs. 20,000 in value, the 
District Munsif had no jurisdiction to try 
the suit. The lower appellate Cotrt has 
treated thecase as coming within the class 
of suits which are incapable of valuation 
and, therefore, accepted the value put upon 
the suit by plaintiff with reference to the 
amount alleged to have been misappropriated 
by appellant. Weare of opinion that the 
value of the trust property ought to have 
been taken as a guide to the determination of 
the question of jurisdiction. - The objection 
was taken both in the Court of first 
insfance and in the lower appellate Court. 
But under section 11 of the Suits Valuation 
Act (VII of 1887) we are precluded from en- 
tertaining the objection unless we are satisfied 
that the under-valuation has prejudicially 
affected the disposal of the suit on the 
merits. The mere change of forum con- 
sequent on the under-valuation cannot of it- 
self be treated as prejudicially affecting the 
disposal of the suit on the merits within 
the meaning of the section, for that is the 
very case premised and provided for by the 
section. Reading the section together with 
section 578 of the Code of Civil Procedure, 
we consider that the words “prejudicially 
affected the disposal of the suit on the 
merits” must be construed in the same way 
as they would be construed with reference 
to any error, defect or irregularity contem- 
plated by that section. The effect of sec- 
tion 11 of the Suits Valuation Act is simply 
to place over-valuation or under-valuation 
of suits on the same footing with other irregu- 
larities contemplated by section 578, except 
that the objection must be taken either in the 
Court of first instance or in the lower appel- 
late Court. In the present case we do not 
consider that the under-valuation has prejudi- 
gially affected the disposal of the suit on the 
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merits, We, therefore, refuse to entertain the 
objection to the jurisdiction. 
The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


(s. c 20 M. L. J. 728.) 
MADRAS HIGH COURT. 
Srconn Civiu APpeaL No. 73 or 1908. 
April 22, 1910. 
Present:—Mr. Justice Miller and 
Mr. Justice Munro. 

Sree Rajah VENKATARANGAYYA 
APPA ROW BAHADUR zaminpar— 
PLAINTIFF—APPELLANT 
VETSUS 
PORANKI APPALARAZU AND OTHERS— 


RESPONDENTS. 

Madras Reynlation (KKV of 1802), s. 4—Land 
granted by zamindar for personal service before Per- 
manent Seltlement—Lakhiraj—Presumption—Burden 
of proof. 

There is no presumption that land granted by 
a zamindar before} the Permanent Scttlement as 
reward or emoluments for private services is lakhiraj 
land within the meaning of section + of Regulation 
XXY of 1802. The burden is on the Government 
to show that it was Zakhiraj land at the Permanent 
Settlement, 


Second appeal from the decree of the 
District Court of Kristna, in Appeal Suit 
No. 108 of 19U6, presented against the decree 
of the Court of the District Munsif of Quadi- 
yada, in Original Suit No. 177 of 1904. 

Mr, V. Ramesam, for the Appellant. 

The Government Pleader (Mr. 0. F. Napier), 
Messrs. J. Satya Nadar and Devadoss for Mr. 
T, Prakasam, for the Respondents. 

Judgment.—lIt is contended by ihe 
Government Pleader that on the finding that 
the mams were granted before the settle- 
ment, and at the time of the settlement were 
exempt from the payment of any rent to 
the zeminday aud held on condition of do- 
ing service for him a presumption arises 
that the land is lakkeraj within the mean- 
ing ofsection 4 of Regulation XXV of 1802. 
This contention is based on Forbes v. Meer 
Mahomed Tuquee (1). There it was held, at 
page 457, that the Jand there in question 
being held rent-free at the date of the 
settlement could presumably be treated as 
lukhtraj, But the. lands in that case were 
held under sanads granted by the Govern- 

(1) 13 M. I A. 128; 5 BL. R. 529; 14 W. R (P.O) 

5. 
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ment, and not as here by the zamindar. In 
the case before us the findings are that the 
imams were granted by the zamindar Nara- 
simha Apparow before the Permanent Settle- 
ment as reward or emoluments for private 
services rendered to him on condition that 
they should be held so long as the services 
continued to be rendered. We are unable 
to see how from these facts any presump- 
tion can arise that the land was at the 
Permanent Settlement exempt from the 
payment of public revenue. It was pointed 
out by the Chief Justice in Rojak Nilmoney 
Singh v. The Government (2) that “the Gov- 
ernment would not have allowed any portion 
of their revenue in consideration of private 
services to be rendered lo the zamindar.” 
The decision in that case was affirmed by 
the Privy Council, and the remark I have 
quoted is quoted also without disapproval 
in the judgment of that tribunal in another 
case Raja Nilmoni Singh v. Bakranath Singh 
(3) and these dicta rather than the observa- 
tions in Forbes v. Meer Mahomed ‘T'uquee (1) 
would seemto be applicable to the present 
case. The Courts below have, it seems to 
me, made a mistake by confounding the 
public revenue and the zamindars income. 
The District Munsif deals with the- ques- 
tion in paragraph 9 of his judgment. The 
zamindar at the time of the grant was not 
proprietor, therefore, he could not exempt the 
land from payment of revenue without the 
concurrence of the Government. The Gov- 
ernment can, therefore, re-impose full assess- 
ment, when it pleases, on land exempted by 
the zamindar from payment of public re- 
venue. The fallacy lies in the assumption 
that because the zamzndar allowed his peons 
to occupy the land free of money rent in 
lieu of wages, the land becomes exempt 
from the payment of public revenue to the 
Government of the day. There is no evi- 
dence that the landin question was not after 
its grant an nam held as security for the 
payment of the Government revenue by 
Narasimha Apparow, and there can, we 
think, be no presumption that the Gov- 
ernment gave up its right merely because 
Narasimha Apparow wanted to provide a 
supply of hereditary peons for his own bene- 
fit. The District Judge holds that the lards 


were evidently excluded from the assets be- 
(2) 6 W. R. 121, 
(3) OF. A.l04at p. 121; 9 C. 187. 
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cause they were held free of money rent to 
the zamendar before the Permanent Settle- 
ment, Heseems to have fallen into the 
same error, taking “free of money rent to 
the zamindar ” and “exempt from the pay: 
ment of the public revenue” to be synony- 
mous terms. The lands were a source of pro- 
fit to the zamindar; he used them to pay his 
servants, and ib seems to me the burden is on 
tha Government to show that they were lakhd- 
raj at the Permanent Settlement. 


The question is one of fact with which 


we cannot deal'in second appeal and we 
‘must call for fresh findingsin the light of 
these observations and on the evidence on re- 
cord on thequestions: (1) whether the land 
was lakhtraj land at the date of the Perma- 
‘nent Settlement ; (2) if not whether the plain- 
tiff is entitled to eject the Ist and 2nd defen- 

` dants-respondents. The findingsshould be sub- 
mitted within one month after the re-opening 
of the District Court. Seven days will be al- 
lowed for filing objections. 





X 


(s. ¢. 99 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Civiu Reviston No. 2273 or 1909. 
” June 21, 1910. 

Fresent:—Mr. Jastice Johnstone. 
Musammat GURDEVI—P.aintirs— 
PETITIONER 
VEVSUS 
RAMAN MAL AND orners—|)evexpants— 

. RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 108, 462 
—Dismissal for default—Costs—Minor—Newt friend 
making default in appearance —Absence of pleader. 

The idea that defaults in appearance can always 
be atoned for by paying costs isan crroncous idea 
and should not be allowed to gain ground. 

A minor's suit is liable to be dismissed for his next 
friend making default in appearance at the time of 
hearing of the suit. The fact of the minority of the 
plaintiff makes uo difference, for thore is no distinction 
ia the Civil Procedure Code in his favour, The minor 
may sue again through another next friend or himself 
on attaining majority. 

Petition, under section 70 (1) (a) of Act 
XVIII of 1884, as amended by Act XXV of 
1899, for revision of the order of the 
Divisional Judge, Ferozepore Division, dated 
the 12th May 1909, confirming that of the 
District Judge, Ferozepore, dated the 9th 
February 1909, rejecting the application of 
the petitioner, for restoration of case dis- 
missed for default, 
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Rai Sahib Pandit Sheo Narain, for the 
Petitioner. ; 

Mr. Pestonjt Dadabhat, for the Respond- 
ents. 

Judgment.—in ny opinion the peti- 
tion for restoration and the appeal against its 
rejection were rightly dismissed. I also 
fail to see how initially there is any ground 
for revision under clause (a). The Courts 
below examined the evidence and refused 
to believe in the nextfriend’s alleged illness. 
They also were unable to find any excuse 
whatever for the pleader’s absence. In 
these circumstances, they were bound by 
law to hold that no sufficient cause for de- 
fault had heen made out and the natural 
result followed. 

No doubt, plaintiff is a minor but I fail 
to see that in the circumstances this makes 
any difference. I can find no distinction of 
this sort drawn in the Code of Civil Pro- 
cedure. As at present advised, I sea no 
difficulty in her suing again through another 
next friend, or suing on attaining majority. 

The idea that defaults in appearance can 
always be atoned for by paying costs is an 
erroneous idea and should not be allowed t 
gain ground. | 

Dismissed with costs tobe paid by tlre next 
friend Sant Ram. 


Appeal dismissed. 





(s. c. 100 P. L. R. 1910.) 
i PUNJAB CHIEF COURT. 
. Civie Revistoy No. 1773 or 1908, 
April 28, 1910. 
= Present; —Mr. Justice Ryves. _ 
BHOLA SINGH AND OTHERS—DEFENDANTS 
— PETITIONERS 
versus 
Musammat MANO AYD oruers—Puainterys 
— RESPONDENTS. 
Custom—Alienation —Gift—Succession —Donee dying 


without sons—Daughter —Collaterals —Tats of Chhai- 
awal village, Jagraon Tahsil, Ludhiana District. 


G. died leaving two widows D. and C. and a daughter 
M. by C. After his death the land was mutated in 
favour of D. only—C. having predeceased D.,—the 
latter made a gift but the collaterals of G. obtaine.l a 
decree declaring that the gif would nob operate 
against their reversionary interests. AL, the daughter 
of G. by C., was no party to that suit. On the death 
of D., the collaterals of G. and his daughter M. claim. 
‘ed to succeed to the ostate, B. and others also claimeq 
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to inherit on the ground that the Jand originally bo- 
Jonged to their ancestor G. S. who had gifted it to G. 
and that on G. dying sonless, the same reverted to 
them. It was found that the land was not ancestral 
but was self-acquired land of G: 

Held, that B. and others had no right, for no gift 
by their ancestor G. 5. was proved. 

Held, also, that the collaterals of G. had failed to 
prove a custom according to which they inherited self- 
acquired land of the deceased to the exclusion of M., 
the daughter of the deceased. The fact that they had 
obtained a declaratory decrec against D. did not 
operate as res judicate against M. who was no party 
tothe suit and did not claim in the present suit 
through D. 

Nidhu v. Ram Singh, 2 P. R.1909; 25 P. W. R.1909; 
1 Ind. Cas. 457; Rajo v. Karam Bakhsh, 11 P. R. 1908; 
92 P. L. R. 1909; 13 P. W. R. 1908; Waryama v. Hira 
Nand, 63 P. R. 1908; 126 P. W. R.1908; Indar v. dsa 
Singh, 65, P. R. 1908; 90 P. L. R. 1908; 113 P. W. R. 
1908; Bholi v. Man Singh, 86 P. R. 1908; 146 P. W. R. 
1908, referred to. : 


Application under section 70 (b) of Act 
XVIII of 1€8+4 as amended by Act XXV of 
1899, for revision of the order of the Addi- 
tional! Divisional Judge, Ambala Division, 
dated the 28th January 1908, confirming that 
of the Additional District Judge, Ludhiana 
District, dated the 31st July 1907, decreeing 
plaintiff’s claim. 


Chaudhri Ram Bhaj Datta, for the 
Petitioners. 

Rai Sahib Pandit Sheo Narain, for the 
Respondents. 


Judgment.—tThese three revisions 
are connected and may be disposed of in one 
judgment. 

The facts are very clearly set out in the 
judgments of the lower Oourts, and it is 
unnecessary to repeat them here. The con- 
test was for possession of 45 bighas, 19 biswas 
kham of land together witha share in the 
village shamilat and a house situated in 
mauzé Chhajawal, Tahsil Jagraon in the 
District of Ludhiana. The land in suit 
almittedly belonged to one Gandhi Singh, 
who died many years ago, and who was 
succeeded by oueof his widows, Musammat 
Dharmon. She died abont a year before the 
present litigation began. It is unnecessary 
now to give a history of that litigation. 


The three contending parties are, (1) 
Musammat Mano, the daughter of Gandhi 
Singh and Musammat Chandu, his widow, 
who predeceased Musammat Dharmon—she 
claims to succeed to the property, (2) Bhola 
Singh and his party, (3) Narain Singh and 
partys 
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Bhola Singh’s allegation is that the land 
in suit was given to Gandhi Singh by one 
Garib Singh, their ancestor, for his mainten- 
ance, and after his death his widow Musam- 
mat Dharmon was allowed to remain in 
possession of it, and that on her death, 
according to law and custom, the land should 
revert to the khata out of which it was given. 
He also relied on the custom alleged to 
obtain in the village as to the exclusion of 
daughters from inheritance. 

Narain Singh’s allegation is that they 
are collaterals of Gandhi Singh and that 
according to the custom which obtains 
among Hindu Jats, daughters are absolutely 
excluded from inheritance, and that they 
are, therefore, entitled to inherit, 

There were originally two suits, but they 
were consolidated and were disposed of in 
one judgment. The first Court found:— 

(1) That the land in dispute was not 
ancestral. 

(2) That it was not given to Gandhi 
Singh by Garib Singh, bub was self-acquired; 
and that the custom set out inthe Riwaz-t-am 
of the Taksil only applies to ancestral land, 
and that the collaterals, who are proprietors 
in another village in another tahsil, have 
no right preferential to that of Musammat 
Mano who is in possession of the property. 
He, therefore, decreed the suit infavour of 
Musammat Mano. 

On appeal, these findings were upheld by 
the learned Divisional Judge. From his 
decree three Civil Revisions have been filed. 

No. 1773 by Bhola Singh, in which the 
first ground is to the effect that the lower 
appellate Court had no jurisdiction to find 
in its judgment that “the occupancy rights 
go to whoever would inherit the proprietary 
land provided it was held by a common 
ancestor. The person entitled to inherit 
having been held to be Musammat Mano, 
the occupancy rights go to her.” 

Revision No. 1774 was also filed by Bhola 
Singh apparently under section 70 (1) (6) of 
the Punjab Courts Act, 

Revision No. 1775 is filed also under 
section 70 (1) (b) by Narain Singh and his 
party. 

The Revision No. 1773 may be disposed of 
at once. 

Musammat Mano, when she sued with 
reference to 45 odd bighas of which she 
alleged herself to be proprietress in possession, 


Vol. VIH] 


BHOLA SINGH V. MANO. 


stated that there were certain other occu- 
' pancy holdings to which she was entitled and 
about which she would file a separate suit. 
The Court of first instance very properly 
left out of consideration any questions 
referring to the oceupancy holdings and in 
the decree which it passed in favour of 
Musammat Mano passed a decree in accordance 
with the prayers contained in her plaint. 
That decree the lower appellate Court con- 
firmed. It is true that in its judgment the 
passage to which exception has been taken 
does occur, but it is obvious that those remarks 
are merely obiter.. There is not, and could 
not, be any adjudications on the right of the 
parties to the occupancy lands as between 
Musammat Mano and Bhola for the simple 
reason that Musammat Mano was nob urging in 
that suit any claim to such lands and no issue 
on the subject was-raised or decided. As the 
decree of the lower appellate Court did 
nothing more than confirm the decree of 
the first Court, in my opinion, this applica- 
tion in revision was unnecessary, and I 
dismiss it with costs. 

The other two cases in revision may be 
decided together. 

. Both lower Courts have concurred in find- 
ing (1) that the alleged gift by Garib Singh 

to Gandhi Singh hasnot been proved, and 

(2) that the land in suit was not ancestral. 

These findings of fact could not be assailed 
here. The only question which can be re- 
opened is the question of the custom. 

In Khuda Yar v. Sulfan(1) it is laig 
down that the land not being ancestral 
and plaintiffs not being owners in the village 
in which it was situated, the onus rested upon 
them to prove that they had a superior claim 
to defendants, who were the original owner’s 
daughter's sons, and that they (plaintiffs) had 
failed to discharge it. 


Tn this case Narain Singh and his party are 
not residents in the village where the land in 
suit is situated and the land has been found 
by both Courts not to have been ancestral. 
The onus, therefore, lay on them to prove their 
right to succeed in preference to Musammat 
Mano, the [daughter of the last male pro- 
prietor. 


Narain Singh rests his claim upon the - 


Riwaj-t-am of Tahsil Jagraon and also on the 
Riwaj-t-am of the District of Ludhiana, 


(1) 103 P. R. 1900. 
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At page 60 of the Customary Law of 
Ludhiana the answer to question 43 is stated 
to be that most of the Hindu Jats will admit 
the right of the “daughter, virgin or married, 
to succeed under no circumstances however 
far back itis necessary to go inorder to find 
a collateral relation of the deceased.” 
The Riwaj-i-am of the Tahsil is more 
particular. “According toit a daughter in 
the village, whether she be married or un- 
married, adult or minor, does not inany way 
succeed, but collateral heirs of the father, 
though they may be very-remotely related 


_ succeed, and if there be no collateral, then pro- 


prietors of the Thuiz and patti receive the 
land. f 

In neither of these statements is ib 
specifically stated that the custom is confined 
to ancestral land. 

Both the Courts have held that Riwaj-c-anv 
refers to ancestral property and the same 
view was taken ina very similar case, name- 
ly, in Nidhu v. Ram Singh (2), relying on 
previous decisions of this Court. 

Musanmat Mano proved six instances. 

Three of these, however, may: perhaps be 
disregarded as they were cases merely of gifts 
of land made by proprietors to a daughter. 
But three were instances where a daughter 
succeeded without opposition. It is true 
that the inference to be drawn from these 
instances would have been much stronger if 
the daughters had established their right to 
succeed after contest, but at the same time, 
in the absence of a single instance to the 
contrary cited by either Bhola or Narain 
Singh, they are of some weight. 

Apart from the instances cited by Musam- 
mat Mano, Isee inthe Punjab Record for 1908 
four similar cases, viz., Indar v. Asa Singh (8); 
Rajo v. Karam Bakhsh (4), Waryuma v. Hira 
Nand (5), Bholi v. Men Singh (6). None of 
these cases, itis true, came from Ludhiana 
and they refer to neighbouring districts. 

T, therefore, agree with the lower Courts in 
holding that petitioners have not discharged 
the onus which lay on them to prove that 
under the custom which they set up they had 
a preferential title to Musammat Mano. 

{2) 2 P. R. 1909; 25 P. W. R. 1909; L Ind. Cas. 457. 

(8) 65 P. R. 1908; 90 P. L. R. 1908; 113 P. W. R. 
1908. 

(4) 11 P. R. 1908; 92 P. L. R. 1908; 13 P. W. R. 
198) 63 P. R. 1908; 126 P. W. R. 1908. 

(6) 86 P. R. 1908; 146 P. W. R. 1908, 
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Only one further point remains for con- 


sideration. It was urged on behalf of Narain 
Singh that the judgment of the Extra 


Assistant Commissioner, exercising the powers 
of a Subordinate Judge of the 2nd class of 
Ludhiana, dated 9th May 1893, operated as 
ves judicata against Musammat Mano. 

It appears from that judgment that 
Musammat Dharmon made a gift of the land 
now in suit to one Ashok Singh and that 
thereupon several persons, including Narain 
Singh and others of his party, sued as next 
reversioners of Gandhi Singh for a declara- 
tion that the deed of gift was inoperative as 
against their reversionary rights and they 
obtained adecree, which not being appealed 
against became final. One of the defences 
set up by Musammat Dharmon in that suit 
was that Narain Singh and his co-plaintiffs 
were not reversioners of Gandhi Singh. This 
question was made an issue in the suit, but 
it does nob appear to have been decided, ex- 
plicitly. But assnming that ib was so 
decided, that judgment, in my opinion, cannot 
operate in any way against Musammat Mano. 
At that time she was merely n reversioner. 


She was no party to the suit and she does, 


not claim through Musammat Dharmon, her 
step mother, but throngh her father Gandhi 
Singh. k 
This ground, therefore, in my opinion, also 
fails. The result is that cases Nos. 1774 
and 1775 are also dismissed with costs. 
Applications dismissed. 


(s. c. 105 P, L. R. 1910.) į 
PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 35 or 1910. 
May 24, 1910. 
Present:—Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Ryves. 
SHEO NARAIN—CoxYICT—ÅPPELLANT 
Versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 35, 
proviso (a) 397—Punishment—Accused convicted of 
several offences—Aggregate term of imprisonment. 

An aggregato sentence of 20 years’ rigorous im- 
prisonment is contrary to the provisions of proviso 
(a) to section 35 of the Criminal Procedure Code. 

The provisions of section 35 only apply to 2 person 
convicted at one trial of two or more distinct offences. 
The section has no application whatever when a per- 
son is convicted on two or more separate trials even 
though in all of them the complainant is the same and 
the offences are similar and they are concluded on 
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the same date. 
397 applies. 

Appeal from the order of the Magistrate, 
lst Class, Amritsar, exercising enhanced 
powers under section 30 of the Criminal Pro- 
cedure Code, dated the 21st December 1909, 
convicting the appellant. 

Mr. Pestonj? Dadabhat, and lala 
Gopal for Mr. Grey, for the Appellant. 

The Government Advocate, for the Respond- 
ent. 

Judgment.—tThe appellant was con- 
victed by a Magistrate of the Lst Class under 
section 499 of the Indian Penal Code. on 
three charges and sentenced to seven years’ 
rigorous imprisonment each in respect of 
the first two charges and six years’ rigo- 
rous imprisonment in respect of the 
last—the sentences. to run consecutively, 
seven years was to 
include three months’ solitary confinement. 
At this trial, therefore, the appellant was 
sentenced to undergo rigorous imprisonment 
for twenty years. ‘This judgment was dated 
21st December 1909. On the same date 
the appellant was convicted by the same 
Magistrate in a separate trial under sec- 
tion 409 with reference to the embezzle- 
ment of some Rs. 5,000 on or about the LSth 
October 1906. In fhis case the appellant 
was ordered to undergo seven years’ rigorons 
imprisonment to run concurrently with the 
sentences already passed ngainst him in the 
previous case. 

The third case against the appellant onder 
the same section was also concluded on the 
21st December 1909. This referred to em- 
bezzlements amounting to about Rs. 8,400 in 
the year, 1908. In this case also the appellant 
was sentenced to rigorous imprisonment for 
seven years to run concurrently with the sen- 
tence imposed in the first case. 

It bas been admitted by the learned coun- 
sel who appeared for theappellant that he does 
not wish to dispute the facts found or to con- 
tend tbat the convictions were wrong. He 
pleads that the sentences are far too severe, 
having regard to the age of the appellant, 
who is said to be about 45, and to the want of 
proper supervision of the firm whose agent he 
was, as evidenced by the facts, that oue of the 
charges referred to a criminal misappropria- 
tion in 1906, and lastly that bat for the 
negligence of the National Bank of India 
the frauds which formed the subject-matter 
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of the first trial could not have been per- 
petrated 

We are not much impressed by these argu- 
ments, but we think that onthe whole a light- 
er „sentence would meet the ends of 
We would, however, point out to the learned 
Magistrate that an aggregate sentence of 20 
years is contrary to the provisions of proviso 
(a) to section 35 of the Criminal Procedure 
Code. We wouldalso point out that the 
learned Magistrate has overlooked the pro- 
visions of section 397 of the Code and mis- 
applied section 35 in passing sentence in the 
second and third cases. The provisions of 
section 35 only apply to a person convicted at 
one trial of two or more distinct offences. The 
section has no application whatever when a 
person is convicted on two or more separate 
trials even though in all of them the complain- 
ant is the same, and the offences are similar 
and they are concluded on the same date. In 
the case of separate trials section 397 ap- 
plies. That section lays down very dıs- 
tinctly that when a person already under- 
going a sentence of imprisonment is sen- 
tenced to imprisonment, such imprisonment 
shall commence at the expiration of the im- 
prisonment to which he has been previously 
sentenced. The proviso to that section has no 
application here. 

From this ib follows that so much of the 
learned Magistrate’s order as directed the 
terms of imprisonment in the two last cases 
to run concurrently with the imprisonment 
ordered in the first case was illegal and ultra 
vires. 

On the whole we think an aggregate sen- 
tence of 12 years’ rigorous imprisonment from 
the lst December 1909 will be appropriate. 

We allow the Appeal to this extent that 
in appesl No. 35, we reduce the sentence 
oneach of the charges to oneof 4 years’ 
vigorous imprisonment, the sentences to run 
concurrently. We set aside the term of soli- 
tary confinement. 

In Criminal Appeal No. 32, we reduce the 
sentence to one of 4+ years’ rigorous imprison- 
ment which will take effect on the expiry of 
the sentence awarded in the first case, as pro- 
vided in section 397 of the Code. 

In Criminal Appeal No. 34, we similarly 
reduce the sentence to one of +4 years’ rigorous 
imprisonment to take effect at the expiry of 
the term awarded in the second . case. 


Appeal accepted. 
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(s. c. 126 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 
Criminal Revisron No. 246 or 1910, 
May 21, 1910. 

Present:—Siv Arthnr Reid, Kr., Chief Judge. 
ABDULLA KHAN AND ormers—Convicts 
— PETITIONERS 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1899}, s. 106 — 
Security to keep peace, in what cases may be demanded, 

Section 106 of the Criminal Procedure Codeis not 
applicable toa person not convicted of any of the 
offences specified in the section. 

Although intimidation is one of the elements of an 
unlawful assembly, the crimiual intimidation specitied 
in section 106 is the offence specifically defined by 
section 503, the sentence provided by section 506 
being more severe than that provided by section 143, 
and section 106 cannot be applied toa person con- 
victed under soction 143 merely because intimidation 
by show of criminal force isin the fourth and fifth 
parts of the definition in section 1-41 an element of 
the offence punishable undor section 143. 

Yar Mohammad v. The Empress, 3 P. 
1880, referred to. 

Petition under section 439 of Act V of 1898, 
for revision of the order of the Sessions 
Judge, Attock Division, dated 30th Novem- 
ber 1909, aflirming that of Khan Taj Muham- 
mad Khan, Magistrate, lst Class, Attock, con- 
victing the petitioners. 

Mr. Pestonji Dadabhai, for the Petitioners. 

Judgment.—I see no reason for in- 
terference, except with the sentenees and 
with the order under section 106 of the Coda 
of Criminal Procedure. 

The lower appellate Court found, as a fact, 
that the petitioners assembled to prevent the 
erection hy Nawab Khan of a building on a 
plot of land owned by him and it is admitted 
that the petitioners sat at the spot to prevent 
the opposite party building on the land. 

The assembly was, therefore, unlawful within 
the terms of section 141 of the Penal Code 
and the petitioners were punishable under 
section 143. 

The sentences of fine passed were, how- 
ever, in my opinion, excessive, and | re- 
duce the fine payable by Abdulla Khan 
to fifty rupees and the fine payable by each 
of the other petitioners to twenty-five rupees. 
The balance in each case, if realised, will be 
refunded. 

The Magistrate, very properly, took no 
steps under section 106 of the Code of 
Criminal Procedure, that section not being 
applicable to a person not convicted of riot, 
assault or other offence involving a breach of 
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the peace, or of abetting the same, or of 
assembling armed men, or taking other un- 
lawful measures with evident intention of 
committing the same, or committing crimi- 
nal intimidation. The latter offence is de- 
fined by section 503 of the Penal Code 
and it ig made punishable by section 506 
with rigorous imprisonment for two years or 
fine or both. 

Although intimidation is one of the element 
of nn unlawful assembly, the criminal 
intimidation specified in section 106 is, in 
my opinion, the offence specifically defined 
by section 503, the sentence provided hy 
section 506 being more severe than that 
provided by section 143 and section 106 
cannot be applied to a person convicted 
under sectiun 143 merely because intimida- 
tion, by show of criminal force, is in the 
fourth and fifth parts of the definition in 
section 141, an element of the offence 
punishable under section 143. Yar Moham- 
mad v. The Impress (1) is in point. 

For these reasons I set aside the order 
passed under section 106 of the Code of 
Criminal Procedure by the learned Sessions 
Judge agaizst Abdulla Khan, who is hereby 
discharged from his bail. 

Order set aside. 

(1) 3 P. R. 1890 Cr. 





(s. c. 127 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
CIwIL Revision No. 351 o 1910. 

June 4, 1910. 

Presext:— Myr. Justice Scott-Smith. 
THAKAR DAS— DEFENDANI—PETITIONER 
VETSUS 
BARKHURDAR— PLAINTIFF —RESPONDENT. 

Punjab Courts Act (XVIII of 1884 as amended), s. 70 
(1) (e)—Revision—Civil cases—Material irregularity— 
Assumption by Court against evidence on record. 

Where the lower appellate Court reversed the 
judgment of the original Court merely on assump- 
tion and there was no evidence in support of it, the 
Chief Court, on revision, seb aside the judgment of 
the lower appellate Court and restored that of the 
original Court. 

Petition, under section 70 (a) and (b) of 
Act XVIII of 1884as amended, for revision 
of the decree of the Divisional Judge, 
Amballa, dated the 10th August 1909, re- 
versing the decree of the Muusif, 1st Class, 
Ludhiana, dated the 9th January 1909, 
dismissing plaintiff’s claim, 
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Bhagat Gobind Das, for the Petitioner, 

Mr. Mohamed Din, for the Respondent. 

Judzgment.—this revision was 
admitted with reference to grounds Nos. 3 
and 4. 

Ground No. 3 has reference to the house in 
dispute. The first Court found that the 
house was not included in the gift made by 
Mukhan to his son-in-law, Hakim. The 
lower appellate Court says presumably 
Hakim got the house now in question with 
it (2. e., the land) and refers to Nur Ifussain 
v. Ali Sher (1). 

The ruling in question does not appear to 
meto bein point, and] do not think the learn- 
ed Divisional Judge was justified in the as- 
sumption that the house was gifted to Hakim 
along with the land. There is nothing to 
show that the house belonged to Mukhan; 
and it may very well have been built by - 
Hakim after he came to the village. I 
hold itis not proved that the house was 
gifted lo him. 

The other point ignored hy the lower 
appellate Court is the fact that defendant 
No. 2 is daughter of Hasham, and is ar 
heir to the property gifted to Hakim to the 
exclusion of the plaintiffs [See Gurddt Singh 
v. Musammat Prem Kuar (2)]. It is admitted 
before me that she has a son and it is, there- 
fore, only a remote possibility that plaintiffs 
will ever succeed. Their suit appears to me , 
to be a speculative one. i 

There is, however, no necessity to labour 
this point. Plaintiff's suit must fail on the 
ground that the house is not proved to have 
been gifted to Hakim. 4 

I accept the revision, and setting aside 
the order of the lower appellate Court, 
restore the order of the first Court dismiss- 
ing plaintiff’s suit. with costs throughout. 


Petetion accepted. 
(1) 33 P. R. 1905; 88 P. L. R. 1905. 
(2) 84 P. R. 1909; 76 P. L. R. 1909; 118 P. W. R. 
1909; 3 Ind. Cas.'604, 
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BISHEN SINGH V. JAIMAL SINGH. 
(s. c. 128 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Crvit APPEAL No. 593 or 1909. 
December 15, 1909. 
© Present:—Mr. Justice Shah Din. 
BISHEN SINGH -AND OTHER3— DEFENDANTS 
— APPELLANTS 
VEVSUS 
JAIMAL SINGH AND OTHERS—PLAINTIFFS— 


RESPONDENTS, 

Mortgage—Redemption—Olog on equity of redemption 
— Mortgage for 20 years—Condition as to interest for 
the full period to be paid in lump sum at the time of 
redemption. 

The condition ina mortgage-deed forthe term of 
20 years, which required the mortgagor to pay 
interestfor the fullterm of the mortgage along with 
the principal at the time of redemption and not as he 
pleased within the term, isa clog on the equity of 
redemption and should not be enforced. 

Sukh Dial v, Anant Ram, 131 P. ki. 1894; Gokal 
Chand v, Mohan Lal, 6 P. R. 1905; 19 P. L~R. 1905, 
referred to. 


Further appeal from the oider of the 
Divisional Judge, Ambala Division, dated the 
18th Febrnary 1909, varying that of the 
Munsif, Ist class, Ludhiana, dated the 29th 
May 1908, decreeing plaintiffs’ claim. 

Lala Hukam Chand, for the Appellants. 


Rai Sahib Pandit Seo Narain, for the Re- 
spondents. 


Judgment.—<After hearing argu- 
ments on both sides, I think that, under the 
circumstances disclosed in this case, the 
view taken by the learned Divisional Judge 
is sound. The mortgage in question was 
one for a fixed period of 20 years, and it 
was expressly stipulated that the mortgagor 
shall not redeem the mortgage before the 
expiry of that period. The mortgaged land 
was to remain in the possession of the mort- 
gagee throughout the period of the mortgage, 
and he was to receive the rent and profits 
thereof. Over and above this, it was agreed 
that the mortgagor was to pay interest on 
the mortgage-money, Rs. 590, at the rate 
of Rs. 6 per cent. per annum, and that the 
interest was to be paid, not annually or at 
such intervals of time as would suit 
the convenience of the mortgagor, but along 
with the principal debt after the period of 


not redeemed in the beginning of the first 
year after the expiry of the period afore- 
said, the mortgage was to be converted 
into asale and the mortgage would be fore- 
closed. 
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It is clear to my mind that the condition 
as to the payment of the interest by the 
mortgagor at the above-mentioned rate on 
the principal debt after the expiry of 20 
years was meant to clog the equity of redemp. 
tion, as the amount of the accumulated 
interest would in that case be Rs. 600, and 
it must have been thought by the mortgagee 
at the time of the mortgage that the mort. 
gagor would be unable to pay that amount 
in one lump sum along with the mortgage- 
money. 

I think that this condition was, under the 
circumstances, onerous and inequitable, and 
the Divisional Judge was, I consider, justified 
in refusing fo enforce it [Sukh Diol v. 
Anant Ram (1); Gokal Chand v. Mohan 
Lai (2)]. 

I dismiss the appeal with costs. 


Appeal dismisse-l, 
(1) 131 P. R. 1894. 
(2) 6 P. R. 1905; 19 P. L. R. 1905. 





(s. c. 129 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Civ, Revision No. 226 or 1909, 
April 29, 1910, 

Present:—Mr. Justice Ryves. 
MALUK SINGH AND orners—Puatytires — 
PETITIONERS 
VETSUS 
DASAUNDHA SINGH AND OTHERS — 


DEFENDANTS—RESPONDENTS, 

Declaratory suit—Plaint, rejection of. 

The Court is not competent to reject a plaint in 
which the plaintiffs sue fora declaration of their 
right to the landin suit without going into the ques- 
tion of possession of the plaintiffs and other merits 
of the cause. 


Petition, under section 70 (a) of Punjab 
Courts Act, for revision of the order of the 
Divisional Fudge, Ambala Division, dated the 
21st December 1908, confirming that of the 
Sub-Judge, Ambala, dated the 30th November 
1908, returning plaint for amendment. 

Khwaja Kamal-ud-Din, for the Petitioners, 

Mr. Vishnu Singh, for the Respondents. 

Judgment.—in my opinion the 
plaintiffs are entitled to bring the suit in any 
form they may be advised. If it is established 
that they are not in possession of any part 
of the land concerning which they ask for a 
declaratory decree, it will be open to the 
Court to use its discretion under section 42 
of the Specific Relief Act. So also if there 
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are other grounds for dismissing the suit, 
the Court will be able to decide after hearing 
the case; but I do not think the plaint 
should be returned ab this stage. 1 seb aside 
the order of the Court below, and direct the 
Court of first instance to admit the plaint 
and dispose of it according to law. Costs 
here and in the Court below will be costs 
in the suit, 
Appeal accepted. 


(s. c. 130 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Tirst CIVIL APPEAL No. 907 or 1909. 
May 13, 1910. 
Present:—Mr. Justice Johnstone. 
GHULAM MURTAZA AND ANOTHER— 
PLAINTIFFs—A PPELLANTS 
VETSUS 
FATEH SHAH AND OTHERS— DEFENDANTS— 


RESPONDENTS. 

Evidence Act (I of 1872}, ss. 93 and 94—Document, 
construction of—Ambiguity—Oral eridence as to con- 
tents of document—Specific Relief Act (I of 1877), s. 31. 

The plaintiffs owning two wells, Naiwala and 
Shahwala, ina single khata No, 3, consisting of 814 
kanals 14 marlas, sold land out of the khata which 
they described as half of well Naiwala, area 407 kanals 
7 marlas, i. e, half of the whcle khata, khata No. 3, 
jama Rs. 12-8 (i. ethe jama of half well Naiwala 
alone) and putting the price at Rs. 2,500, they sold, 
in addition to the land, the rights appurtenant to well 
Naiwala; well Shahwala was not mentioned. They 
claimed possession of land, of well Shahwala, on the 
allegation that tho defendants had sued for pre- 
emption and gota decree for full half of the khata, 
i.e., half of both wells and of the land attached to 
both and executed the decrce and obtained mutation 
without their being impleaded as parties to the suit 
while they had not sold anyland of well Shahwala. 
The claim was dismissed on the ground that it 
amonnited to a claim for rectification of a deed which 
could not be allowed under section 34 of the Specific 
Relief Act, there being no mutual mistake about the 
terms of the doed and that the amount of the prico 
_ was unimportant. Market prico of the half khata was 


apprised by a Local Commissioner, appointed by 


Conrt, Rs. 4,000: 
Held, that the claim was not one for rectification of 
the deed and that the plaintiffs were entitled to a 


decree. 


Further appeal from the order of the 
Additional Divisional Judge, Shahpur, dated 
the 30th April 1909, reversing that of the 
Munsif, 1st class, Jhang, dated the 4th July 
1908, decreeing the claim. 

Mirza Jalal-ud-Din, for the Appellants. 

Mr, Pert Dayal, for the Respondents. 
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Judgment.—In the village of Dara 
Sakhira there are among others two wells, 
called Naiwala and Shahwala, both included 
apparently in a single Khata No. 3. The 
area of the whole Khata is 814 kanals l4 
malas. Present plaintiffs sold ont of this 
hata land which they deseribed as half of 
Chah Naiwala, area 407 kanals 7 martas, i. e., 
half of the: whole khata, khata No. 3, jama 
12-8 (3. e., the Jama of half Chah Naiwala 
alone), and putting the priceat Rs. 2,500, 
they sold, in addition to the land, the rights 
appurtenant to Chah Nawala. Char Shahwala 
is nowhere mentioned. Defendants sued for 
pre-emption and got a decree for the full half 
of the khatas i. e., half of both wells and of 
the land attached to both; and mutation 
followed accordingly, but all this appears to 
have happened in the absence of the plaintiffs, 
who now sue for half of the Shahwala land 
which they say they never sold. 

The first Court decreed the claim; the 
learned Divisional Judge, adopting a line of 
reasoning which does not at all commend 
itself to me, finds the other way. His reason- 
ing appears to be this, if I understand it 
aright. 

Defendant No. 1 isin possession and the 
entries are in his favour and so is the deed 
of sale. What plaintiffs really want is a 
rectification of the deed, which can only be 
effocted if there has been a mutual mistake of 
parties, so that the deed does not express 
their intentious—section 31, Specific Relief 
Act—bnut here there is no mutual mistake 
defendant No. 1 asserting that the deed i 
correct, though not happily worded. The 
original vendee, defendant No. 2, says he 
bought the land rakba ho madd-i-nazar rakh 
kar, and this proves that share in both wells 
was sold. No doubt the price Rs. 2,500 
may be very low for the area 407 kanuls odd 
but this is not quite clear and in any case is 
unimportant. 


Now in this argument there are morg 
fallacies than one. I can find no foundation 
for the idea that plaintiffs want a rectification 
of the instrument. Of course, they could 
not get this instrument “rectified” at the 
expense of defendant, who is protected by the 
saving clause at end of section 31 aforesaid. 
Suppose the deed had named both wells and 
plaintiffs case had been that this was the 
result of mutual mistake or fraud of vendee, 
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he having only intended to sell Naiwala, 

- then a case might arise for rectification of the 
deed as against a vendee; but herethe deed. 
is ambiguous and the question is not to 
remove from it something plainly sold by it, 
which should not be there, but to interpret 
it and say what was really sold and what it 
really means. It cannot mean at the same 
time that an area of 407 kanals 7 marlas is 
sold and that only half the well Naiwala is 
sold: which does it mean ? This is all the 
plaintiffs asked the Court to decide. 

Again, ib seems to me that the first Court 
has clearly shown that the statement of the 
vendee-defendant as to what he intended to 
buy is by no means altogether in favour of 
the other defendant. No doubt vendee says 
he thought he was buying 407 kanals, but he 
also says plainly that he intended to buy only 
half of Chah Naiwala. The case is thus not 
one of the ‘omission of the name of one well” 
being “a small matter,” for the vendee says 
there was no idea of buying any part of Chah 
Shahwala. On the other hand, the price 
paid appears tome an important factor in 
the problem’ stated above. 

In passing I may note that there can be no 
difficulty abont admitting evidence to explain 
the deed. The case is not one of “patent 
ambiguity’—sections 93 and 94, Indian 
Evidence Act, but of “latent ambiguity’— 
section 97. The deed of sale, read by a 
man unacquainted with the existing facts, 
would be quite unambiguous; but when an 
attempt is made to apply it, we are met by 
the difficulty that, though the land and the 
rights sold are stated to be appurtenant to 
Chah Naiwala alone, and the jama stated as 
leviable from the land sold is the jama of half 
of that well alone, the aran statad as sold is 
half of the total area attached to both the 
wells. Thus, the languaga used cin ba 
divided into two parts, one part seeming to 
indicate the sile of half of Chih’ Naiwala 
alone and tha other part sale of half of both 
wells. 

As regards price fixed, the learned Divisional 
Judge’s argament seems to me unsounl and 
unconvinsing. A Local Commissioner was 
appointed expressly for valuation, and he 
made an estimate on all available materials. 
He is quite clear that the area of 407 kanals 
is worth over Rs. 4,000, the Naiwala portion 
being worth Rs. 2,034 and the Shahwala 
portion Rs, 2,015, not the other way as the 
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lower appellate Court puts it. The lower 
appellate Court, without giving any valid 
reason for holding that the Local Commissioner 
has erred so enormously as to value at 
Rs. 4,049, a property worth Rs. 2,500 at 
most (a mistake of 62 per cent), and, without 
giving a single reason for holding ‘that the 
407 kanals can possibly be worth only 
Rs. 2,500, has merely brushed this part 
of the case aside by remarking that there 
is “not enough material to go on.” As already 
stated, the point is a most important one, and 
if the lower appellate Court thought the 
materials insufficient, he should have made 
an effort to procure more. 

In short, the first Court’s decision is the 
correct one. I accept the appeal and set 
aside the lower appellute Court’s judgment 
and decree and restore the decree of the first 
Court except as to costs. In my opinion, 
it is not easy to apportion between plaintiff 
and the pre-emptor-defendant the claim for 
this litigation and I, therefore, direct that the 
parties do beat their own costs. 

Appeal accepted, 


(s. c. 184 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Frese Civiu APPRAU No. 636 or 1999. 
June 9, 1910. 

Present: —Sir Arthur Reid, Kr., Chief Jadge, 
and Mr. Justice Johnstone. 

Bawa DALIP SINGH AND ANOTHER— 
DEFENDANTS— APPELLANTS 
versus 
Bawa JAIMAL SINGH-—Ptarntirr— 
RESPONDENT. 

Regulation (XVII of 1806), ss. 7 and 8—Mort- 
gage by way of conditional sile-—For eclosur e proceedings 
—Notice, defects in—Demaunl of interest that was not 
due. 

A notice issued under Revulation XVII of 1806 is 
not defective merely bocanse ib was issued by one of 
the mortgagees, nor does the demand}of interest 
more than the amount due render the notice invalid. 

Rameshir Singh v. Kanthia Sahu, 3 A. 653, 
Imdad Husain v. Manu Ld, 3 A. 509; Mehra v. 
Suja, 84 P. `R. 1882, Further Appeal 830 of 1908, 
referred to. 

Further appeal from the order of the Divi- 
sional Judge, Amritsar Division, dated the 
10th March 1909, varying that of the Dis- 
trict Judge,Gurdaspur, dated the 16th Novem- 
ber 1908, decreeing plaintiff's claim. 

Mr. Pestonji Dadabhat, and Lala Balwant 
Rai, for the Appellants. 
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Chaudhri Ram Bhaj Datta, for the Respond- 
ent. 

Judgment.—In this case the facts 
and the pleadings are sufficiently set forth in 
the judgments of the Courts below and need 
not be repeated here. The first Court held 
that the foreclosure proceedings were defec- 
tive on two grounds, viz., that in the notice 
issued under Regulation XVII of 1806, it is 
stated that no interest had been paid up to 
date, and that the whole principal and in- 
terest were due; and, secondly, because the 
foreclosure proceedings were instituted by 
plaintiff alone instead of by plaintiff and his 
uncle, defendant No.3. The Court held 
that these defects were fatal and that, there- 
fore, the suit for possession as owner failed. 
It then proceeded to consider plaințtiff’s claim 
as a mortgage, and after finding that con- 
sideration was proved and that the suit was 
not barred by time, gave plaintiff a decree for 
possession as mortgagee. Both parties ap- 
pealed to the Divisional Court. Defendants’ 
appeal was dismissed with costs ; but the Divi- 
sional Judge, considering that there were no 
fatal defects, in the foreclosure proceedings, 
gave plaintiff an amended decree for possession 
as owner instead of possession as mortgagees, 
Defendants Nos. 1 and 2 have filed a further 
appeal in this Court. They repeat the con- 
tention that the foreclosure proceedings were 
materially defective. They also urge that 
the suit for possession as mortgagee is barred 
by limitation. But, in our opinion, this ap- 
peal must fail although in the Court below 
the only defects in the foreclosure proceedings 
that were discussed by the Courts, or appa- 
rently argued beforethem, were the two already 
noticed above, Mr. Pestonji for the appellants 
now takes up another point, víz., that the 
plaintiff has not proved that he made de- 
mand for his money before applying for issue 
of notice under the Regulation. We will 
take up this point first. There can be no 
doubt that the evidence regarding demand is 
open to criticism. 

Plaintiff essayed to prove demandin the 
first Court by calling the two witnesses, 
Dhanpat Rai and Ralia Ram, and by putting 
in a letter, Exhibit page 16. In our opinion 
Exbibit page 16 has a very remote bearing 
upon the subject, and there can be no doubt 
that the statements of Dhanpat Rai. and 
Ralia Ram are somewhat vague as to when 
demand was made in their presence. But 
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. nevertheless our opinion is that here in second 


appeal we ought to take it that demand was 
proved. Neither in the first Court nor in 
the lower appellate Court did defendants 
take any exception to this evidence. The 
first Court held the foreclosure proceedings 
defective because of two other defects. The- 
defendants had pleaded inthe first Court 
that demand had not been made and, there- 
fore, as the first Court said nothing about 
demand in its judgment, we think it may f 
safely be taken that it did consider that 
demand had been made. In the lower ap- 
pellate Court, on the other hand, the matter 
of demand seems nowhere to have been men- 
tioned by anybody, and we think it is too ` 
late for the defendants to come up here and 
ask us to analyse critically the evidence 
produced hy the plaintiff to show that de- 
mand was made. As regards the other two 
defects in the foreclosure proceedings, we are 
not impressed by Mr. Pestonji’s arguments. 
No doubt several rulings of this Court have 
laid down very strict princi ples for the Courts 
to follow in dealing with irregularities in 
foreclosure proceedings; but we cannot see 
any real ground for holding that, because the 
notice was applied for only by plaintiff, 
therefore, the proceedings fall to the ground 
nor do we agree that the application was 
vitiated by the inclusion in itof a sum of 
interest which was not due. No direct 
authorities of this Court dealing with such 
defects as these have come to our notice, and 
we do not think that in Rameshar Singh 
v. Kanahia Sahu (1) and Imdad Husain 
v. Manu Lal (2), have any real bear- 
ing on the question before us. In Mehro 
v. Suwa (8) the defects that proved 
fatal to the plaintiff’s claim were absence 
of signature of the District Judge and 
absence of mention of interest which was 
really claimable. It is obvious that those 
defects are very different from the ones upon 
which defendants rely in the present case, 
Equally the other ruling relied upon by Mr, 
Pestonji, namely, Further Appeal No. 880 of 
1908, deals with a kind of irregularity which 
is very different from those before us. In 
that case there were two mortgage-deeds by 
the same mortgagor in favour of the same 
mortgagee, in ove only of which there was a ; 
(1) 3 A. 653. 
(2) 3 A. 509. 
(3) 84 P. R. 1882, 
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condilion of sale, but the mortgagee in apply- 
ing for his notice underthe Regulation includ- 
ed the mortgage-money in both deeds as mcney 
to be paid within the year of grace. In such a 
case as that one is not surprised that a notice 
was held invalid. These things being so it 
only remains for us to dismiss the appeal 
with costs. Pleader’s fee, according to 
certificate put in by respondent’s pleader. 
Appeul dismissed. 





(s. c. 135 P. L. R. 1910.) ` 
PUNJAB CHIEF COURT. 
First Civin Arrear No. 103 or 1909 
“April 23, 1910. 

Present: —Mr. Justice Scott: Smith. 
AHMAD HUSSAN—DEFENDANT— 
APPELLANT 

i versus 
MEHDI HUSSAN—Praintire— 
RESPONDENT. 

Custom— Succession—Husband—Father’s sister’s son. 

On the death of a female, the land to which she had 
succeeded on her father’s death would not go accord- 
ing to custom to her husband if she left surviving 
her a son of his father’s sister. 

Further appeal from the order of the 
Divisional Judge, Ambala Division, dated the 
27th October 1909, confirming that of the 
Munsif, lst Class, Ambala, dated the 20th 
February 1909, decreeing the claim. 

Rai Sahib Pandit Sheo Narain, for the 
Appellant, 

Lala Dwarka Dus, for the Respondent. 

Judgment.—tThe facts are fully stated 
in the judgments cf the lower Courts and 
need not be repeated. 

Tn this case the contest is between the 
husband of Musammat Salamti and her 
father’s sister's son. The pedigree-table is as 





follows:— ` 
BARKAT ALI 
i 
Ali Akbar Musanmat Jiwani 
l | 
Musammat Salamti Mehdi Hussan, 
married plaintiff. 
Ahmad Hussan, ` : 
defendant. 


The parties are Sayads. Defendant lives 
at Saranga, where the land is situated, and 
plaintiff at Bhardi in the Ambala District. 
The first Court found in accordance with 


ae 


_ preference to collaterals, then, 
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instances and judicial decisions cited by it 
that these Sayads of Saranga do not follow 
the strict Muhammadan Law in matters of 
succession, that daughters and their issue 
succeed in preference to collaterals, and that 
a husband never succeeds to property in 
which his wife had the usual limited interest 
of a female. 

Mr. Sheo Narain does not contest these 
propositions. Whathe urges is that in the 
present case the strict Muhammadan Law 
must be applied, unless plaintiff can provea 
special custom under which he inherits. He 
also urges that if the ordinary Customary 
Law be applied, then the collaterals (de- 
scendants of Haidar Ali, brother of Barkat 
Ali) would succeed, and in their presence 
plaintiff has no locus standi. 

When daughters are allowed to succeed in 
if they die 
without issue, the property will revert, just 
asif they had been sons, to the last ancestor 
who has left descendants. In this case the 
property will go back to Barkat Ali, whose 
daughter’s son is the plaintiff. Since the 
rights of daughters and their issue are 
admitted to be inferior to those of collaterals, 
I can see no reason why the collaterals should 
be preferred tothe plaintiff, a daughter’s son of 
Barkat Ali. Had Barkat Ali left a daughter 
only, tiz., Musammat Jiwani, all his property 
would have gone to her and after her to the 
plaintiff. His rights have merely been 
postponed till after the death of Ali Akbar 
and Musammat Salamti. 

I would also note that in the first Court it 
was never pleaded that the plaintiff had no 
locus standi in the presence of collaterals ; the 
question then was merely whether his right 
was superior to that of the defendant. 

The collaterals are no parties to the present 
suit, and the decision will not affect them. 
If they think they have any rights, they can 
sue to establish them. 

As at present advised, I am of opinion 
that plaintiff’s right is superior to that of the 
defendant, and that he has alocus standi in 
the presence of collaterals. 

The appeal is dismissed with costs. 


Appeal dismissed. 
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(s. c. 151 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civin APPEAL No. 28 or 1909. 
July 18, 1910. 
Present:—Mr. Justice Ryves and Mr. Justice 
Scott-Smith. 
BULA SINGH AND OTHERS— PLAINTIFFS— 
APPELLANTS 

Versus é 

Sadar KHUSHAL SINGH AND orgers— 


DEFEN DANTS— RESPONDENTS. 

Custom—Succession —Alienation by sonless proprietor 
— Widow, alienation by—Partial surrender of estate in 
favour of reversioners—Suit for possession by reversioner 
—Locus standi of reversioner to contest alienation by 
sonless proprietor in the life-time of his widow—Amend- 
ment of plauint—Conversion of suit for possession into 
suit Jor declaration that alienation was without necessity, 


After the death of a sonless proprictor, his reversioner 
gued for possession of land mortgaged by him with 
the defendants. The latter contended, inter alia, that 
the proprictor having left a widow the reversioncrs 
had no right to sue. 


It appeared that soon after the death of the pro- 
prictor, a woman, who had lived with him for nearly 
16 years and bore him a daughter, who was married 
in the brotherhood, claimed mutation in respect of 
his estato and the claim was supported by the 
Lambardarand Patirari of the village. During the 
course of the mutation proceedings, sho executed an 
agreement whereby she agreed to accept maintenance 
in Jicu of the lands left by her husband but did not 
stick to the agreement and pressed ker claim to 
mutation. ‘The reversioners prevailed upon her to 
allow mutation in their favour of the land mortgaged, 
keeping with heronly a small portion of the remaining 
land. 


The reversioners urged that the woman was not 
the widow of the deceased, and even if sho was, they 
were entitled io sue for possession, for she had 
surrendered tho land to them, and that in any case 
they were competent to challenge the mortgage as 
one made without necessity: 

Held, (1) that although evidence on the record was 
meagre, the fact of the woman being tho widow of 
the deceased was established. 


(2) That tho plaintiffs were not competent to sue 
for possession as they had no right to possession 
during the life-time of the widow and a partial sur- 
render by a widow of her life-ostate was not valid 
and no right was validly conferred on the reyersiouers 
by the mutation in their favour. 

(3) That the claim for possession, on the allegation 
of the woman not being the widow of the proprietor, 
being inconsistent with the claim for a declaration 
admitting hor status of a widow, an amendment of 
the plaint could not be allowed on appeal. 


Further appeal from the decree of the Divi- 
sional Judge, Lahore Division, dated the 26th 
November 1908, reversing that of the Subor- 
dinato Judge, 1st Closs, Lahore, dated the 
21st April 1908, decreeing the claim. 
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Rai Sahib Pandit Sheo Narain, Sardar 
Kharak Singh and Bakshi Tek Chand, for the ` 
Appellants. ; 

Mr. Lal Chand and Lala Moti Lal, for the 
Respondents. i 

Judgment.—-The plaintiffs-appellants 
brought this suit for possession of some 1,200 
kanals of land on the allegation that it 
belonged to one Musammat Chandan, widow 
of Kesar Singh, deceased, and Nihal Singh, 
who were both sonless. 

On the 3rd April 1906, Nihal Singh durin 
the life-time of Musammat Chandan mortgag- 
ed the land in suit to defendants-respondents 
Nos. 1 to7 with possession for Rs. 3,764-11-0, 
without lawful necessity and without the 
knowledge and consent of the plaintiffs who 
claimed to be the reversioners. They joined 
Baga Singh in the array of defendants, 
because, although he too was a reversioner, 
he had colluded with the mortgagees. 

Nihal Singh died on the 1-bth February 
1907. 

The suit was instituted on the Gth April 
1907. 

The main defence to the suit put in by 
the mortgagees was to the effect that Nihal 
Singh left surviving him a widow, Musam- 
mat Hukman, and that during her life-time 
the plaintiff had no right to sue. It was 
also pleaded that there was legal necessity 
to justify Nihal Singh's mortgage. 

For the purpose of this appeal it is ouly 
necessary to consider two of the findings of 
the Court of first instance. It found :— 

(1) That Musammat Hukman was the 
widow af Nihal Singh: and (2) that out of 
the consideration-money mentioned in the 
deed of mortgage, Rs. 1,515 only were for 
lawful necessity. 

Itaccordingly decreed the suit for posses- 
sion of landon payment of this amount. 

The mortgagees appealed from this decree. 

Thelearned Livisional Judge accepted the 
appeal on the sole ground that the rever- 
sioners could not sue for possession during the 
life-time of Musammat Hukman or untilshe 
had absolutely divested herself of her late 
husband’s estate and dismissed the suit. 

On appeal to this Court it was argued: 

(1) That the existence of Musammat 
Hukman is no bar to the suit for possession, 
because— 

(a) She is not proved to be the widow of 
Nihal Singh, and 
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(b) she is proved to have relinquished 
whatever rights she may have 
possessed in her alleged husband’s 
estate by accepting maintenance; 
and 

(2) That in any event the lower ap- 
pellate Court should not have dismissed the 
suit 72 toto, but should have regarded it as 

a declaratory suit and decided the other 

issues raised in the appeal. These are the 

only points which we need consider. 

Nihal Singh died sonless, as we have said, 
on the l4th February 1907. Musammuat 
Hukman, it is admitted, had been living 
with Nihal Singh for some 16 years and had 
borne a daughter to him. It appears that 
Musammat Hukman at once claimed muta- 
tion of Nihal Singh’s land in her own name. 
However, on the 28th February 1907, she 
executed a document, which is called an 
“iqrarnama” to the following effect:— 

“I, Musammat Hukman, widow of Nihal 
Singh deceased, do hereby declare as 
follows:— . 

“ My husband, Nihal Singh, died 15 days 
ago, he left no male issue, but a daughter, 
who is married. Buta Singh and Baga 
Singh, sons of Hira Siogh, Jiwan Singh, 
etc., have agreed to give me 15 maunds 
of grain on account of Hari and Sawni 
harvests, Rs, 15 cash and 1 maund and 20 
seers cotton annually for my maintenance, 
and have reduced the above agreement to 
writing. J, therefore,. do hereby agree and 
give the same in writing that I shall remain 
faithful to the memory of Nihal Singh, 

_ deceased, that I shall not mortgage or sell 
land, ete., 1. e. movable and immovable 
property, that I shall have nothing to do with 
batai, etc., and that the Government revene 
shall also be paid by the above named persons. 

These few words are, therefore, written in 

the form of an agreement, so that it may 

serye as an authority. Dated the 28th 

February 1907.” 

This document was not registered. 

The present suit was instituted on the 6th 
April 1907 against the mortgagees. As stat- 
ed above, no mention was made in the plaint 
of Musammat Hakman, and she was not made 
a party to it. 

On the 26th April 1907, the Patwari 
reported in favour of Musammat Hukman’s 
claim for mutation, Before the Naib Tahsil- 
dar she repeated her claim, butthe present 
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plaintiffs (reversioners) denied that she was 
legally married to Nihal Singh. Consequently, 
on the 10th May 1907, mutation papers were 
sent on to ihe Revenue Assistant. 

Tn the meanwhile, ¿. e, on the 2nd July 
1907, the mortgagees filed their written 
statements in which they asserted that 
Musammat Hukman as the widow of Nihal 
Singh, was entitied to a widow’s estate and 
that the suit for possession would not lie during 
her life-time, Final orders in the mutation 
proceedings were passed by the Revenue 
Officer of the Lahore District on the loth 
September 1907, and ran as follows:— 

“The parties have to-day settled the 
dispute between them. Mutation entry 
regarding khataunt No. 9-4, comprising 221 
kanalsand 8 marlas, and khataunt Nos. 05 
to 99, comprising 528 kanals and 11 marlus, 
is accordingly sanctioned in favour of Musain- 
mat Hukman, widow of Nihal Singh. The 
mutation in respect of the remaining land 
of the deceased is sanctioned as follows: — 

“Buta Singh and Baga Singh, 
sons of Hira Singh, in equal 
shares... uae wg one share; 

Hardit Singh, Jiwan Singh and 
Hem Singh, sons of Thakar 
Singh, in equal shares ... ae 

Lal Singh, Teja Singh and 
Bahadur Singh, sons of Kishan 
Singh, in equal shaves .., . one share. 

As we stated above, the lower appellate 
Court decided the appeal onthe assumption 
that Musammat Hukman was legally a 
widow of Nihal Singh. It appears very 
probable that there was no serious controversy 
on this point in the lower appellate Court, 
Plaintiffs-appellants, however, claim that they 
are entitled to a fiuding on this issue 
and ask us either to remand the issue 
to the lower Court or to try ib ourselves. 
As the whole record is before us we decided 
to try the issue before ourselves. 

The evidence is, as is only natural, especial- 
ly having regard to the fact that Musammat 
Hukman herself was neither a party nor a 
witness in the case, somewhat meagre, but 
so far as it goes, it all points one way. It 
is admitted that Musanmat Hukman lived 
with Nihal Singh continuously for some 16 
years before his death and that she bore him 
a daughter whom he married into the brother- 
hood. This conduct on the part of Nihal 
Singh and the brotherhood raises a presump- 


one share; 
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tion in favour of a legal marriage. We have, 
besides, the evidence of 4 witnesses called by 
the defendants, who swear that they were 
present at the marriage. It is-true that only 
one of them is a resident of the village of 
Mianke Maur, where Nihal Singh lived. The 
other three witnesses, however, appear to have 
been residents of neighbouring villages. One 
witness, Lal Singh, Lambardar of the 
villages who was called by the plaintiffs them- 
selves, admitted that Musammat Hukman was 
the widow of Nihal Singh, although he denied 
any knowledge of the marriage ceremonies. 
There is, however, besides this the fact 
that immediately after Nihal Singh’s death 
Musammat Hukman claimed mutation as his 
widow and the Patwari and the Lambardar 
of the village endorsed her claim. And 
against this evidence, the plaintiffs, who are 
the reversioners and, no doubt, possess 
paramount influence in the village and who 
must know the real facts, offer no evidence in 
rebuttal. 

There remains also the undonbted fact 
that Musammat Hukman obtained mutation 
of names in respect of a substantial portion 
of Nihal Singh’s estate. We do not think it 
at all likely that the reversioners would have 
allowed her to take any unless they knew that 
her claim was indefeasible. On the whole 
we have come to the conclusion that the Court 
of first instance was right in holding that 
Musammat Hukman was entitled to be con- 
sidered the widow of Nihal Singh. 

The evidence adduced in this case as to how 
Musammat Hukman and the plaintiffs (rever- 
sioners) dealt with Nihal Singh’s property 
after his death is very meagre. Itis contain- 
ed practically in two documents:— 

(1) The agreement executed by Musammat 
Flukman on the 28th February 1907; and 

(2) The mutation proceedings. 

On the basis of the contents of these papers 
two altogether different and inconsistent 
stories have been evolved by the contending 
parties. Itis urged on behalf of the appel- 
lants-plaintiffs that what happened on Nihal 
Singh’s death was as follows:— 

Musammat Hukman claimed a widow's 
estate in the property. She was resisted by 
the reversioners, who asserted that she had 
not been legally married. She, thereupon 
recognizing the weakness of her own claim, 
agreed to accept maintenance and to let the 
property go, and it was in consequence 
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of this that she executed the agreement of 
the 28th February 1907. The lower 
appellate Court held that document being 
unregistered could not be admitted in 
evidence asa relinquishment of her interests 
in the property. Before us it has been 
ingeniously argued that the document itself 
does not come within section 17 (b) of the 
Indian Registration Act, and is not to be 
regarded as in itself creating or extinguishing 
any right, title or interest in immovable 
property. It is said that the widow had 
already (presumably orally) abandoned all 
claim to Nihal Singh’s estate and the fact, 
as evidenced by this document, that she 
was willing to accept a given sum for 
maintenance, proves that she must have 
relinquished all her rights to a widow’s 
estate, although there is no allegation to 
this effect, much less any evidence, apart 
from the agreement. Having been divested 
herself of all rights as Nihal Singh’s widow, 
the estate immediately vesied in the plaintiffs 
(reversioners). Thenit is stated that sub- 
sequently, 4.e., on the 15th September, the 
reversioners by an agreement arranged to 
give the widow some land in lieu of the 
maintenance in cash and kind, which they 
had previously agreed to give her under 
the agreement of the 28th February 1907 and 
the fact that the land which they gave her 
had formed part of Nihal Singh’s estate was 
a mere coincidence in no way affecting the 
case; č.e., instead of giving her other land, 
they allowed her to retain some of her late 
husband’s land. On behalf of the defendants- 
respondents quite another version is set up. 
Nihal Singh had executed this mortgage and 
his widow could not impugn it. The re- 
versioners desired to set aside this mortgage 
and, therefore, brought this suit entirely ig- 
noring the existence of the widow. When 
tho written statement was filed on the 
2nd July, in which the claim of the 
widow was set up as a bar to the suit, the 
reversioners found themselves under the 
necessity of coming to terms with Musam- 
mat Hukman. Up to that time, in spite 
of the execution of the agreement of the 
28th February, both parties were asserting 
their rival claims to Nihal Singh's es- 
tatein the mutation proceedings. Both the 
Patwari and the Naztb-Tahsildar appear by 
their reports to have favoured the widow’s 
claim, The reversioners, therefore, agreed 
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with Musammaf Hukman that she should 
give up tothem the balk of her husband’s s pro- 
perty which was almost entirely comprised in 
the mortgage (with possession) to the defen- 
dants-respondents, and which, therefore, 
would huwa baan of no value to her, so 
as to enable them to impugn the mort- 
gage, and that she shonld obtain the 
rest of the proparty which alone produced an 
income. 

We have to deside what the raal facts are. 
We have held that Musammat Hukman was 
the .widow of Nihal Singh. Consequently on 
his death she obtained a widow’s interest in 
that estate. Weagree with the contention that 
the document of the 28th February 1907, did 
not operate so as to divest her of her widow’s 
estate. There is no other evidence to suggest 


that previous to that date she had by any act’ 


of her own abandoned the estate, which had 
become vested in her on Nihal Singh’s death. 
Although there is no evidence to show how 
that agreement came to be executed, it is quite 
clear that it was never acted upon, because 
we find that all along up till the 15th Sep- 
tember 1907, she laid claim to have the 
whole of Nihal Singh’s land entered in her 
name. Tt is quite possible that on the 15th 
of September 1907, she agreed to alienate 
to the plaintiffs (reversioners) so much of 
her husband’s estate as was mortgaged, 
and perhaps a little more in order to enable 
them to attempt to set aside the mortgage and 
recover possession of the mortgaged property 
which she herself could never do, excapt, of 
course, by redemption. 


We find that on the, 15th September, 1907 


Musammat Hukman alienated in favour of 
the plaintiffs-respondents all the parcels of 
land which were comprised in her deceased 
husband’s estate, with the exception of what 
she retained for herself as recorded in the 
Revenue Officer’s order. 

We have now to see how far this aliena- 
tion of the widow affects the rights of the re- 
versioners. In this suit we have come to the 
conclusion that if the reversioners had 
no right, apart from this alienation in 
their favour of the mortgaged land in 
suit, to set aside the mortgage, they have de- 
rived no such right in consequence of the 
alienation. . 

It is true that they pleaded that by a 
special custom they, as reversioners, could 
sue to seb aside the mortgage. The evidence 
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on this point, howvaver, was s> slight that 
this special custom has not now been press- 
el and the cise nov put alternatively is 
as follows :— ` : 

(1) That pravions to the suit the wilow 
divested herself of the whole of her estate in 
favour of the plaintiffs (reversioners). If this 
is held not to be proved, then 

(2) That atany rate she gave up the whole 
of her rights inthe land now in suit, and that 
this alienation, pro tunta as it were, wipes out 
the existence of the widow’s estate in the land 
so alienated by her. 

It is obvious that the case of plaintiffs, 
as now presented in appeal, is very differ- 
ent from the case originally set up. Our 
attention has been drawn to a number of 
authorities both in this Court and in the 
other Chartered High Courts in India, as 
to the power of a Hindu widow in possession 
of a widow's estate to validly alienate a 
portion only of that estate, without legal 
necessity, but with the consent of the 
next reversioners. It is argued that the 
weight of authority affirms the widow’s 
power of alienating part of her estate if the 
reversioners agree. 

Tt seems to us clear from the author- 
ities that a Hindu widow in possession ofa 
life-estate can validly alienate a portion 
only of that estate with the consent of the 
reversioners. The latest case in the Privy 
Council Bajrangi Singh v. Mano Kainika 
Bakhsh Singh (1) seems to settle this point. 


“In that case a widow alienated portions of 


her estate piecemeal, and it was not until 
the last alienation that she had exhausted 
the whole property inherited by her. 
Nevertheless no point was made of this 
circumstance in the judgment of the Privy 
Council, which upheld alienations apparently 
on two grounds :— 

(1) That they had been subsequently ratifi- 
ed by the next reversioners, and that this sub- 
sequent ratification was for the purpose 
equivalent to contemporaneous consent; and 

(2) That the representatives of ' those 
reversioners were estopped. 

It is noteworthy that in their judgment, 
which reviews most of the former authorities, 
no mention is made of the case in 
Brhari Lal v. Madho Lal (2), although 

(1) 39 A. 1; 3 M. L. T. 1; 12 0. W. N. 74; 9 Bom 


L. R. 1345; 60. L. J. 766; 5 A, L. J. 1. 
(2) 19C. 236, 
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that case was cited in the argument, (see 
page 9), and in this connection it is very 
significant that, though the judgment quotes 
with apparent approval the dictum of 
Subramania Aiyar, J, in Marudamuthunadan 
v. Srinivasa Pillai(3), the quotation just stops 
short of, and, therefore, presumably, does 
not confirm, the concluding passage of that 
dictum, which is to the effect that in case 
of alienation with the consent of the next 
reversioners, it was equally necessary that tho 
whole estate be alienated by a widow, and that 
a partial alienation would be invalid. .Thus 
reading this case together with the ruling 
laid down in Collector of Masulipatam v. Cavaly 
Vencata Narrainpah(4). Viz:—‘For religious 
or charitable purposes or those which are 
supposed to conduce to the spiritual welfare 
of her husband, she has a larger power of 
disposition than that which she possesses 
for purely worldly purposes.- To support 


an alienation for the last she must show 


necessity. On the other hand, it may be 
taken as established that an alienation by 
her, which would not otherwise be legitimate, 
may become so if made with the consent of 
her husband’s kindred,” and together with 
the observations in Bihari Lal v. Madho 
Lal (2) :—i. e, “That it may be accepted 
that, according to Hindu Law, the widow 
can accelerate the estate of the heir by 
conveying absolutely and destroying her life- 
estate; They added, however, “it was 
essentially necessary to withdraw her own 
life-estate, so that the whole estate should 
get vested at once in the grantee” it seems to 
be established that generally under ordinary 
Hindu Law a widow may accelerate 
the estate of the reversioners by entirely 
renouncing the whole of her rights in 
her late husband’s property, and she can 
do this either by refusing to accept any 
portion of her late husband’s property or by 
alienating the whole of it to the next 
reversioners. It seems at the same time 
clear that she may validly alienate portions 
of such an estate with the consent of the 
reversioners so as to give a complete title to 
the alienee, and at the same time retain her 
life-estate in the remainder of the property. 
There can be no doubt that a Hindu widow 
can alienate a portion of her husband’s 


(3) 21 M. 128. 
(4) 8 M. T, A. 689 atp. 551; 2 W. R. (P, 0.) 61. 
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estate in her possession for “necessity,” and 
the portion so alienated goes out of the 
succession altogether. It seems to follow 
then that she can similarly alienate a portion 
without necessity with the consent of the 
reversioners with much the same result, 
į. e., if the alienation of her whole estate is 
made to the reversioners the result is the 
same as ifshe had died, and if to a third 
party with the reversioners’ consent, then 
neither can the reversioners nor persons 
claiming under them challenge the alienation. 

The Customary Law of this Province 
seems to us to be similar at any rate so far 
as the parties to this litigation are concerned, 
In Wazir Chand v. Makhu (5). it was 
held that a widow was compeatanit to 
relinquish her whole estate, and thereby to 
accelerate the succession of the plaintiffs 
to the property left by her husband, but 
that there could not be a valid renanciation 
of a part of the estate which could give rise to 
a right of succession to the reversioners to that 
part. It was there pointed out that— 


“Tt is the fiction of the intermediate heir 
being non-existent that gives the reversioner 
the right to step into succession, just as he 
would do if the heir had died. But it is 
necessary for this fiction that the widow 
should step aside altogether and completely 
efface herself. She does not by her act 
clothe the reversioner with her rights at all. 
She takes herself off the line of heirs and 
puts an end to those rights. It is a case of 
succession by inheritance owing to the 
widow’s renunciation, notof assignment of her 
rights. It appears to me to follow necessarily 
from the above that there cannot be a valid 
renunciation of a part of the estate which 
can give rise io a right of successton to the 
reversioners to that part. Two heirs belong- 
ing to different classes, one of whom excludes 
the other, cannot succeed to the estate at 
the same time.” 


This rule in no way conflicts with the other 
decisions which we have been quoting.’ It 
does not decide that a widow cannot validly 
alienate a portion of her estate, but what it 
does decide is that there cannot be valid re- 
nunciation of a part of the estate which can 
give rise to a right of succession in the rever- 
sioners to that part. Jt was argued that this 
ruling, which is the ruling of a Single Judge, 


(5) 17 P. R. 1902; 16 P. L. R, 1902. 
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is in conflict with Sher Muhammad v. Ghula(6), 
a decision of a Division Bench.. There it was 
held that, “under the Customary Law it is open 
to'a widow, who is entitled to a life-interest in 
her husbard’s property for her maintenance, to 
elect not to take possession of such property 
but to take maintenance from her husband’s 
male. heir, and that in such an event the 
latter at once becomes invested with the right 
of ownership over such pvoperty, the same 
result following if the widow, after taking 
possession, elects to surrender and to lake 
maintenance in lieu thereof from the latter.” 


Here again there is no conflict at all. In 
Wazir Chand v. Makhu (3), the facts of 
which are very similar to the present case, 
the widow who succeeded to her husband’s 
estate relinquished her rights in so much of 
that estate as was mortgaged in favour of the 
next reversioners who, as here, brought a 
suit for possession of the mortgaged property, 
on the ground that it had been made without 
consideration or necessity, and that their 
title to possession had accrued in consequence 
of the relinquishment of the widow in their 
favour, and it was decided not that such an 
alienation by the widow was invalid and 
` gave no title to the reversioners, but that the 
a.ienation being only of a part of her whole 
estate they did not even succeed to that 
portion of her late husband’s estate. 


For these reasons and also following the 
rule in Wazir Chand v. Makhu (5), we 
agree with the lower Court in holding 
that the plaintiffs-appellants have no right 
to bring the suit for possession during the 
life-time of Mussamat Hukman. 


‘There remains the further question 
whether we should allow an amendment of 
the plaint so as to enable the plaintiffs to 
obtain a declaration that they are entitled 
> to possession on the death of Musammat 
Hukman, if itis proved that the mortgage 
was made without consideration or necessity. 
If we acceded to this request, it would be 
necessary to remand the case to the lower 
appellate Court for a decision of some other 
issues. Itis argued that we should do so 
because all the evidence of the parties is 
already on the record. On further considera- 
tion, we think that, having regard to the 


(G) 9 P. R. 1899, 
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ruling of the Privy Council in Waldhan v. 
Jogeshwar (7), we should not be justified 
at this stage insending the case back. The 
plaintiffs have all along even in this Court 
strenuously urged that Musammat Hukman 
was not legally married to Nihal Singh. 
Their contention now that they are en-. 
titled to possession after her death, is wholly 
inconsistent with their case even in this Court. 
They say Musammat Hukman was not the 
widow of Nihal Singh, and at the same time 
assert that she surrendered her whole 
widow’s estate to them, and, now having 
failed to establisli either of these statements, 
they wish to entirely alter the nature of their 
claim, 

We hold, therefore, that plaintiff’s claim 
has been rightly dismissed and we dismiss 
the appeal with costs. 

Appeal dismissed. 


7;7C. L. J. 44 (P. C.); 


(7) 35 C, 189; 12 ©. W, N. 22 
226; 2 M. L. T. 509; 14 


10 Bom. L. R. 9; 17 M. L. J. 
Bur. L. R. 101. 


(s. c. 1 M. W. N. 676.) 
MADRAS HIGH COURT. 
Sscoxn Crvin Appear No. 1157 or 1909, 
September 28, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
N. K. SANKUNNI MENON karnavan 
AND MANAGER— DEFENDANT— APPELLANT 
i versus 
N. K. CHEETHAMMA alias AMMU 
AMMA AND OTHERS— PLAINTIFFS AND 
DEFENDANTS— RESPONDENTS. 

Maintenance, rate of. 

The High Court is ordinarily not disposed to in- 
terfere ina matter as to the rate of maintenance 
when both the lower Courts are agreed in fixing a 
certain rate, A karnavan is not in the possession 
of an equal share with the rest and a payment to 
each member of a sum little short of what is reserved 


to the karnavan himself cannot be justified, and on 
this principle the High Court reduced the mainten- 


* ance awarded from Rs. 62-8 to Rs. 40a month to 


cach plaintiff. 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 13 of 1909, presented against the 
decree of the Court of the District Munsif of 
Ottapilam, in Original Suit No. 321 of 1907. 

Mr. J. L. Rosario, for the Appellant. 

Mr. 0. V. Anantakrishna Iyer, for the Res- 
pondents. 

Judgment.—tThe question in this ease 
is as to the right of maintenance. The 
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tarwad consists of the plaintiff and her 
three adult sons. ‘The first defendant is the 
karnavan. The suit is brought by the mother 
and one of her sons. Thé Courts below have 
concurred in awarding Rs. 62-8 to each of 
the plaintiffs. The first’ defendant appeals 
against this as exorbitant. We should ordi- 
narily not be disposed to interfere in a matter 
as to the rate of maintenance especially when 
both the Courts below are agreed in fixing 
a certain rate. But in this case the District 
Judge has failed to take into account the 
fact that the karnacan is not in the position 
ofan equal sharer with the rest. IIe has 
the responsibility and the labour of manage- 
ment, He represents the tarwad to the rest 
of the community to which it belongs. He 
has to maintain a certain position in the 
“ public estimation and before the authorities. 
He is responsible for the family worship and 
has to disburse the family charities. It is 
true that in the present case there is no like- 
lihcod of any addition to the tarwad except 
by adoption and that may be a reason for 
giving each plaintiff more than in the case of 
a growing farwad. But that cannot justify 
a payment to each member of a sum little 
short of what is reserved to the karnatan 
_himself. Wedo not agree with Mr. Rosario 
that each member is only entitled to a reason- 
able subsistence if that word is to be confined 
to food and raiment. Taking all the circum- 
stances of the case into’ consideration and 
having regard to the further fact that the 
Munsif and the District Judge have allowed 
Rs. 62-8 a month, we would fix Rs. 40 to 
each plaintiff as satisfying all possible re- 
quiremeuts. We modify the decree accord- 
ingly. The respondents will have their costs 
out of the tarwad property. 
Decree modified. 





(s.c. 1 M. W. N. 684.) 
MADRAS HIGH COURT. 
MISCELLANEOUS Civit Arrear No. 196 
or 1909. 
August 4, 1910. 
Present:—Mr. Justice Wallis and Mr. Justice 
Krishnaswami Aiyar. : 
I. P. PIR MOHAMAD ROWTHER ay 
OTHERS——PFritroNERS—A PPELLANTS 
versus 
A. R.A. R. S. M. MAYANDI CHETTIAR 
—Resronrenr. 
Çivril] Piccedure. Cede Act (F c] 18C8), Order XXI, 
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Rr. 9 and 90—Auction sale—Adjournment—Ilegality 
or irregularity—Civil Rules of Practice, Rule 152. 

A salo in execntion, conducted from day to day 
for a period longer than seven days, is neither illegal 
nor irregular. To keep open the sale for such a 
long time is a very common practice and having 
regard to local conditions, it cannot be said to be 
not a beneficial one. Rule 152 of the Civil Rules of 
Practice is not opposed to such a practice. 

Miscellaneous appeal against the order 
of the Subordinate Judge of Tinnevelly, in 
M. P. No. 1596 of 1908, in Original Suit 
No. 33 of 1903. ; : 


Facts.—The respondent in this mis- 
cellaneous appeal was the mortgagee who 
sued for the recovery from the petitioners 
and defendants, the sum of Rs. 7,0000 being 
the mortgage amount due on a mortgage 
executed by the latter, or for the sale of the 
mortgaged properties. Thesubordinate Court 
granted him a decree which was confirmed 
by the High Court. 


Plaintiff decree-holder sought to execute 
the decree. The sale of all the properties 
was ordered by the subordinate Court. Tho 
judgment-deblors prayed for stay till their 
application to the High Court for leave to 
sue to the Privy Council as against the decree 
was disposed of. “That petition was dis- 
missed, And the sale began on the appointed 
day. 


An appeal between the judgment-debtor’s 
mother and sister, on the one hand, and the 
decree-holder, on the other, was pending 
in the District Court, with regard to certain 
claims which the former alleged that they 
had in the mortgaged lands. The appellants 
prayed for an interim stay of the sale by the 
subordinate Court and this was granted 
by the District Judge. It was, then, more 
than a week since this’ sale had commenced. 
On the very same day, however, the decree- 
holder got the ex parte order of the District 
Judge set aside. The District Judge, there- 
upon, ordered that the sale was to go on 
till ten days after the final disposal of the. 
petition for stay. The Subordinate J udge 
according to this order instructed that the 
sale should go on from day to day. The sale 
was thus kept open for more than six weeks 
when the properties were knocked down to - 
the highest bidder. 


The judgment-debtor objected to the 


confirmation of the sale on the following 
grounds; 


Vel. VII] 
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(1) There was no fresh proclamation. after 
the order for the stoppage of the sale by the 
District Judge. 

(2) No evidence was allowed to be let 
in with regard to the loss resulting from the 
irregularity. 

The Subordinate Judge dismissed this 
petition holding that there was no irregularity 
as, according to the evidence of the ñazir, 
the sale was not in fact stopped. And he 
also held that they were not prepared to let 
in any further evidence then. 


Against this the judgment-debtor preferred - 


an appeal to the High Court. 
Messrs. C. R. Tiruvenkatacherriar and K. R. 
Krishnasawmy Iyengar, for the Appellants. 
_. Messrs. P. 8. Sivaswamy Iyer, T. Natesa 
Iyer and P. R. Narayanaswamy Iyer, for the 
Respondents. ; i 
Judgment. —Assuming that the 
original order of the District Judge to stop 
the sale was irregular, the evidence of the 
nazir is that the sale was not in fact stopped. 
The District and Subordinate Courts at 
Tinnevelly are in adjoining buildings, and 
the District Judge revoked his order to 
stop the sale on the same day. It was made 
on the 25th of March. 
tion to set aside the sale came on, the nazir 
was called first, apparently at the suggestion 
of the Subordinate Judge, to depose as to 
what was done on the order of the District 
Judge to stop the sale, and no other evidence 
was calledon that day in support of their 
application to set aside the sale. The case 
was adjourned until the 30th April when 
arguments were heard, but again no evidencé 
was tendered on behalf of the petitioners 
and we have come tothe conclusion that the 
petitioners were not prepared to produce 
any evidence on that day. The vacation 
began in 2 or 3 days, and the Subordinate 
Judge gave judgment dismissing the appli- 
cation shortly after the Court re-opened. 
Tt now appears that on the first of May, the 
day after the argument, the petitioner’s 
Vakil filed in Court a “memorandum” of the 
points on which they desired to tender 
further evidence. It was not in form a 
petition for further evidence to be heard 
and was not treated as such. It is not even 
shown that it was ever brought to the 
notice of the Subordinate Judge. On tie 
whole we think the altitude of the peti- 
tioners is only to bo oxplained by supposing 
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‘that they had no further evidence on 25th 


March and 30th April, and that the so-called 
memorandum was an after-thought consc- 
quent on the fact that the Subordinate Judge 
had appeared to be against them on the 
argument of the 30th April. There is no 
evidence on record that the petitioners were 
ever prevented from tendering any evidence 
on the question if irregularity; and we are 
not prepared to accept the affidavits tendered 
for the appellants in preference to that 
filed by the respondent. We find, therefore, 
that the sale was never stopped by the order 
of the District Judge, nor was it ever, in 
our opinion, adjourned within the meaning of 
section 291, Civil Procedure Vode. 

The sale was continued in accordance with 
the order of the District Judge which was 
acted on by the Subordinate Judge until ten 
days, after the disposal of the District Judge's 
order in Civil Miscellaneous Appeal No. 37 
of 1908, that is to say, for abont six weeks 
when the property was knocked down to the 
highest bidder. 

It is avery common practice for Courts 
in the Mofussil to continue sales from day 
to day and having regard to local conditions 
we are not prepared to say thatthe practice 
is not a beneficial one. Rule 152, Civil 
Rules of Practice, which was referred to, is 
not opposed to it, though, no doubt, it con- 
templates that, ordinarily the sale will be 
completed within the period specified in the 
rule. . 

In this state of things, we cannot say 
that the continuance of the sale by the 
Subordirate Judge in the manner already 
mentioned is an irregularity still less that it 
is a material irregularity. The appeal is 
dismissed with costs. 

Appeai dismissed. 





(s.c. 1 M. W. N. 686). 
MADRAS HIGH COURT. 
Seconp Civiu Appuat No. 807 or 1909, 
October 11, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
T. V. RAJARAM RAO—Ptaistivr— 
i APPELLANT 
versus 
Tur DISTRICT BOARD or TANJORK—~ 
DevenDANT—RESPONDENT, 
Contract Act (IX of 1872), ss. 58, Tl—Aeaning of 
‘Impossible’—Eucepiion -Penalty, 
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For the purpose of section 56, impossible may 
include what has become impracticable; 

Where a person enters into a bond with a District 
Board under article 498 of the Local Fund Code, 
which provides for forfeiture of the amount deposit- 
ed as earnest money or security for the duo 
fulfilment of the contract, the contract falls within 
the exception to section 74 of the Contract Act and 
the whole sum mentioned as penalty is payable. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No 
425 of 1908, presented against the decree of 
the Court of the District Munsif of Tanjore, 
in Original Suit No. 293 of 1907. ` 

Mr. T. R. Venkatarama Sastri, for thd Appel- 
lant. 

Mr. N. Rajagopala Chariar, for the Respond- 
ent, 


Judgment.—In this case, the plain- 
tiff, who agreed to supply a certain quantity 
of gravel within a fixed time to the District 
Board of Tanjore and failed to perform his 
contract, sues to recover the sum of rupees 
three hundred with interest which he had 
deposited as earnest money or security for 
the due fulfilment of the contract. It is 
argued on behalf of the plaintiff that there 
is no provision for forfeiture of the amount 
in the contract between him and the Dis- 
trict Board and that argument is based on 
the supposition that the contract is embodied 
entirely in Exhibit VI. But thecase was 
tried in both the lower Courts on the basis 
that the contract between the parties did 
contain a stipulation for forfeiture, and, in 
fact, the notice inviting tender, the tender 
and the letter accepting the tender must be 
read with Exhibit VI in order to ascertain 
the terms of contract between the parties. 
Besides, a question of this nature cannot be 
raised for the first time in second appeal. 

The next question we are asked to consider 
is whether, under section 56 of the Indian 
Contract Act, the contract did not become 
void because of the inability of the Rail- 
way Company to supply trucks for con- 
yeyance of gravel as and when required by 
the plaintiff. The learned District Judge 
has found on consideration of the evidence 
that as a matter of fact the performance of 
thecontract did not become impossible by 
reason of what happened. We may take it 
that, for the purpose of section 56, impossible’ 
includes what has become impracticable. But 
allthat can be said here is that the perform- 
ance of the contract became more onerous 
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and burdensome to the plaintiff than he had 
anticipated atthe time of entering into the 
bargain. All that appears is that there was 
pressure of trafficand the Railway Company 
were unable to supply trucks on the particular 
dates on which the plaintiff wanted them. 
The plaintiff knew, as the evidence shows, 
that there would be difficulty in getting trucks 
at certain times ofthe year and it was his 
business to adapt himself to the convenience 
of the Railway Company or to induce the 
Railway Company to suit his convenience. 

It has also been argued that the readiness 
of the Railway Company to supply waggons, 
whenever application was made for them, 
must be deemed to be a term of the contract 
between the parties. That is a pure question 
of construction and does not appear to have 
been raised in that form in either of the lower 
Courts. The whole strength ofthe conten- 
tion, moreover, is based really on the single 
fact that the rates fixed contemplate the con- 
veyance of the gravel by the Railway. But 
that fact alone is quite insufficient in the 
circumstances of this case to enable us to hold 
that the parties intended that the plaintiff 
was to supply gravel only if the Railway 
Company was able to supply means of con- 
veyance whenever it suited the plaintiff's 
convenience to ask for trucks. The docu- 
ments, from which the contract is to be 
gathered, show, on the other hand, that the 
contract was not intended to be conditional. 

The last question which we must consider 
is the application of the exception to section 
74 of the Indian Contract Act. ‘Article 498 
of the Local Fund Code ccntemplates and 
authorizes the taking ofa bond such as this 
and that article is apparently framed under 
the orders of the Local Government referred 
to in the note to the article. That objection 
also fails. The second appeal is, therefore, 
dismissed with costs. 

The respondent has filed a memorandum 
of objections against the order of the District 
Judge refusing costs to the respondent when 
dismissing the memorandum of objections 
filed before the District Judge by the present 
appellant against so much of the decree of 
the District Munsif as was against him. The 
only reason given for disallowing costs is that 
the memorandum of objections was not 
stamped, and, therefore, could not “be dealt 
with.” But notice had been served on the 
respondent and the latter thereupou instruct- 
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ed pleaders to oppose the memorandum of 
objections. Under the circumstances the 
memorandum of objections not being stamp- 
ed, the proper order was that it should be 
dismissed and the failure of the respondent 
in the lower appellate Court (the present 
appellant) to pay stamp thereon could not be 
good ground for depriving the other side of 
its costs. 7 

The memorandum of objections is, therefore, 
allowed with costs. , 

Appeal dismissed and Memorandum of objec- 
tions allowed. 


Cs. c. 1 M. W. N. 693.) 
MADRAS HIGH COURT. ` 
SEGOND Civit Appear No. 932 or 1894. 

_ September 27, 1894, 
Present:—Sir Arthur Collins, Kr., Chief 
Judge, and Mr. Justice Parker. 
KUNHALIKANDEAGATH PUDIYA- 
PURAYIL BIVI UMAH—P.aixtive— 
APPELLANT 

7 versus 
KELOTH CHERIYATH KUTTI anp 
OTHERS— RESPONDENTS. 
Marumakattayam Law—Gift to females—Buclusion 
of males—Stri Sothu. y 
Where an instrament limited the descent of pro- 
perty to the female linc and excluded males and 
also . forbade partition: Held that the gift was of 
the class known as “stri sothu,” that the inten- 
tion was that tho property should be held by the 
female class jointly as a Tavazhi ‘with maruwmakatta- 
yam incidents, and that the estate given was 


one known to marumakattayam usage and, therefore, 
not invalid. 


Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 290 of 1893, confirming the decree of 
the District Munsif of Quilandy, in Original 
Suit No. 295 of 1892. 

Judgment.—tThe Courts below have 
dismissed the suit on the ground - that plain- 
tiff is not the sole owner and is not entitled 
to sue without includivg her co-owners. 

The real question is as to the construction 
of Exhibit B. The language of the document 
indicates that it was the intention of Pakki 
to leave the property to his sisters and 
to their daughters already in existence 
or born thereafter. He also intended that 
it should devolve in females only with- 
out power of partition or alienation. There 
is also a provision that- the sisters are to 
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enjoy the income (after payment of the 
Government revenue) in equal shares. 

Seeing that the instrument limits the 
descent of property to the female line and 
excludes males at the same time forbidding 
partition we think the gift was of the class 
known as “stri sothu” or Henummula and 
that the intention was that the property 
should be held by the class of females jointly 
as a Tavazhi with marumakattayam incidents. 
Such a gift is valid for the estate given is one 
known to marumakattayam usage with re- 
ference to which it appears to have been 
made; see Kunhacha Umma v. Kutti Mammi 
Hajee (1). : 

The direction to divide the income in equal 
shares may seem to create a difficulty in 
accepting this view, but taking the instru- 
ment as a whole, the passage is open to the 
interpretation that it was intended to 
emphasize the exclusion of males from joint 
participationin the income. This view is also 
favoured by the mode in which the parties 
themselves have dealt with the property since 
1846. Upon the whole, we are of opinion 
that the gift was intended to be in favour of 
Pakki’s two sisters and their female descen- 
dants—not as tenants in common but as con- 
stituting a J'avazhi, and the conduct of the 
family for nearly 50 years seems to have 
been in accordance with this construction 
of the instrument. 

In this view the 
below was right. 
appeal with costs. 


decision of the Courts 
We dismiss the second 


Appeal dismissed, 
(1) 16 M. 201. 


(s.c.1 M. W. N. 694.) 
MADRAS HIGH COURT. 
Seconp Crvit APPEAL No. 229 or 1909. 
September 22, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
KATALA KELATH MUNIKOTH RAIRU 
NAMBIAR AND 0THERS— PLAINTIFF3—- 
"APPELLANTS . 
versus 
KATALA KAROTH THANICHERI 
APPA alias RYRAPPAN NAMBIAR 
AND OTHERS—DEFENDANTS— RESPONDENTE. 


Declaratory swit—Decree declaring defendants right ; 
not proper. 


565 
UMAN SHANKER V. BHAGWAN DIN. 


Where a plaintiff sues for a declaration of his right, 
it is not proper to declare the right of the defendant. 
The inquiry into defendant’s right is only necessary 
to ascertain tho rights of the plaintiff 


Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 397 of 1907, presented against the 
decree of the Court of the District Munsif of 
Cannanore in Original Suit No. 167'of 1906. 


Facts.—Plaintiffs brought the suit 
against defendants Nos. 1 to 3 for a perpetual 
injunction prohibiting them from entering 
into the management of the affairs of the said 
Devaswom and for other consequent reliefs, 
The fifth and sixth defendants were joined as 
supplemental defendants on their own peti- 
tions and the fifth defendantcontended that the 
urallars of the plaint devaswom are the first, 
second, fourth, fifth and sixth plaintiffs and 
that first, fourth and fifth defendants and that 
the third plaintiff, who has no uraima right 
to the devaswom, has noright to the urallar- 
ship. The issueframed was: “Have plaintiff 
No. 3 and defendants Nos. Land 5 separate 
uraimas as alleged by them”. The District 
Maunsif held that defendants Nos. 1 and 5 have 
no separate uraïimas, that the second plaintiff 
and first defendant have only one urazma, that 
2nd plaintiff is the proper person ta represent 
at present that wrazma, that 3rd plaintiff and 
5th defendant have only one uraima and 
that 3rd plaintiff is the proper person to 
represent that wrazma. On appeal the Dis- 
trict Judge set aside the District Munsif’s 
finding and found that first defendant has 
a separate wraima right as well as a joint 
one with the second plaintiff and that fifth 
defendant and not third plaintiff is entitled 
to be urallar and accordingly declared in the 
decree. The third plaintiffappealed to the 
High Court among other grounds for the 
reason that the decree of the lower appellate 
Court as to the urama claimed by the 5th 
defendant is against law. 

Mr. J. L. Rosarto, for the Appellants. 

Mr. M. Kunjunnt Nair, for the Respondents. 

Judgment.—We must modify the 
decree of the District Judge by striking out 
the declaration that the fifth defendant is an 
urallar of the plaint devaswom as no such 
declaration could properly be made in the 
suit, the enquiry as to whether or not the 
5th defendant was an urallan being only 
necessary in order to show that the third 
plaintif was not au wrallan. There is eyi- 
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dence to support the finding that the third 
plaintiff is not an wrallar. The decree so far 
as it declares that the third plaintiff is not 
an urallar must stand. The appellant will 
pay the costs of this second appeal. 


Decree modified. 





(s.c. TA. L. J. 1064.) 7 
ALLAHABAD HIGH COURT. 
Srconp Civiu APPEAL No. 760 or 1909. 
July 25, 1910. 

Present:—Mr. Justice Banerji. 
UMAN SHANKER—Piamtrr— 
APPELLANT 
versus 
BHAGWAN DIN AND OTAERS—DEFENDANTS 
— RESPONDENTS. 

Suit for declaration that a decree of Revenue Court 
i» void for trregularity—Jurisdiction of Civil or 
Revenue Court. : 

A suit cannot be maintained in a Civil Court 
for a declaration that a decree of the Revenue Court 
is void and ineffectual on the ground that the pro- 
ceedings of that Court were contrary to law. 

Rai Krishen Chand v. Mahadeo, A.W. N. (1901) 
49, followed. 

Second appeal from a decree of the District 
Judge of Banda, reversing a decree of the 
Munsif of Hamirpur. 

Mr. S. O. Ohoudhri (for Mr. J. N. Chouduri), 
for the Appellant. : 

Mr. M. L. Agarwala, for the Respondents. 

“.Judgment,—tThis was a suit for a 
declaration that an ev parte decree for arrears 
of rent obtained by the defendant against the 
plaintiff is void and ineffectual on the ground 
that a guardian for the suit was not pro- 
perly appointed for the plaintiff who is 
a minor. It appears that the plaintiffs to 
that suit made an application praying that 
one Kedarnath might be appointed guardian 
ad litem of the minor defendant. Notice 
was issued to Kedarnath, but he refused 
to act as guardian. Another person was 
then named but upon issue of notice he 
also refused to act. The plaintiff then 
made an application supported by affidavit 
stating that Kedarnath was a proper person 
to be appointed guardian of the minor. 
Kedarnath again refused to act, but in spite 
of his refasal, the Court appointed him 
guardian ad litem, and, as no appearance 
was made, decreed the claim ex parte. It is 
urged that theappointment off Kedarnath 
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without his consent was illegal and that 
the plaintiff in this suit was not pro- 
perly represented in the former suit, and 
the decree in that suit was, therefore, void. 
The Court of first instance decreed the claim, 
but the lower appellate Court has dismissed 
‘it. The question is whether such a suit is 
‘maintainable in the Civil Court. This ques- 
tion is concluded by the ruling of this Court 
in Rai Krishen Chandy. Mahadeo (1). In that 
case the plaintiff sought a declaration that 
the decree of a Revenue Court passed against 
him was void, ineffectual and not binding on 
him. It was held that a Civil Court bas 
“no power to entertain a suit for a declara- 
tion that a decree or order of a Revenue 
Court, passed in a matter in which the 
Revenue Court had exclusive jurisdiction was 
void upon any ground” other than the ground 
of frand. 

The suit in the present case was one 
exclusively within the jurisdiction of the 
Revenue Court and whether that Court 
acted rightly or wrongly, it had jurisd’c- 
tion to make a decree. Onthe principle of 
the ruling above referred to, a suit cannot 
be maintained in the Civil Court for a de- 
claration that the decree of the Revenue 
Court is void and ineffectual on the ground 
that the proceedings of that Court, were con- 
trary to law. The appeal, therefore, fails and is 
dismissed with costs. 

Appeal dismissed. 


(1) A. W. N. (1001) 49. 





(BC TALS. 1075.) 
ALLAHABAD HIGH COURT. 
Crinan Revision No. 350 or 1910. 
August 1, 1910. 

Present:—Mr. Justice Chamier. 
RAM DAYAL—AppLicant 
VEFSUS 
EMPEROR— Opposite Pantry. 
United Provinces Municipalities Act (I of 1900), 
ss. 87 (5), 149, 152-—Illegal notice—Conviction. 
Section 87 of tho Municipalities Act of 1900 is 
not intended to empower a Board to require a 
man to pull down his house, though sthe house 
may havo been standing for 50 years or more. 
Tf the Board have no power to issue a notice under 
section 87, it cannot be considered a notice under 
that section and the provisions of section 152 do 
not apply. For disobeying a notice of the above kind, 
a conviction under section 149 of the Act is illegal. 


INDIAN CASES, 


563 


Alopi Din v. The Jiunicipal Board of Allahabad, 
A. W. N. (1907) 2; 4 A. L. J. 8; Hyam v. The Calentte 
Corporation, 10 O. W. XN. 1004; 3 ©. L. J. 571; 3 Cr. L. 
J. 465; 68 C. 646, referred to. 

Criminal revision from an order of the 
Sessions Judge of Mainpuri. 

Mr. M. Ishaq Khan, for the Appellant. 

Mr. R. Malcomson, for the Respondent. 

Judgment.—tThis is an application 
for revision of an order passed bya Magis- 
trate inthe Etawah District convicting the 
applicant ofan offence under section 147 of 
the North Western Provinces and Oudh 
Municipalities Act (I of 1900) ard sentenc- 
ing him to pay a fine of rupees ten. The 
facts are stated as follows by ihe Sessions 
Judge who refused io interfere with the 
Magistrate’s order. In 1865 certain shop. 
keepers at Etawah entered into an agreement 
with the Municipal Commissioners of the 
town for the construction of a ganj now 
known as Hume Ganj. The agreement pro- 
vided that if the buildings were crected in 
contravention of the plans, the Municipal 
Commissioners would be entitled to inter- 
fere and would also be entitled to forbid 
the making of additions or changes in the 
buildings. On January 18th, 1909, the 
Municipal Board of Etawah issued a notice 
to the applicant under sub-section (5) of 
section 87 of the Municipalities Act requir- 
ing him to remove a wall in the upper story 
of his shop in the Ganj on the ground that 
it had been erected without permission and 
contrary to the original plans. Similar 
notices were issued to Daya Ram and 
Kashi Ram who are the applicants in Crimi- 
nal Revisions Nos. 351 and 352. Prosecu- 
tions were instituted on the applicants failing 
to comply with the notices. It has been con- 
tended throughout that the Board had no 
power to issue the notices. 


Both the Courts below have declined to 
consider ‘this plea holding that if the ap- 
plicants wished to challenge the legality of 
the notices they should have appealed 
under section 152 of the Act. That section 
provides, inter alia, that any person aggriey- 
ed by notice froma Board under sub-sec- 
tion (5) of section 87 or sub-section (2) of 
section.S8 requiring the alteration or de- 
molition of a building may within a certain 
time appeal to a certain authority and “no 
such notice shall be liable to be called in 
question otherwise than by such appeal.” 
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In the case of Alopi Din v. The Municipal 
Board of Allahabad (1), where a Board had 
by a notice purporting to be issued under 
section 88 of the Act required a person to 
remove a wall which the Court found did 
not overhang, project into, or encroach on 
any street or into on or over any drain, 
sewer or aqueduct therein, the notice was 
challenged by suit and the Court gave the 
plaintiff a declaration that the order was 
not within the competence of the Board 
and was invalid. Relying partly upon this 
decision T held ina case that came before 
me as Judicial Commissioner of Oudh that 
a conviction under section 147 of the Act 
for disobeying a notice issued under sub- 
section (2) of section 88 could be challenged 
in revision on the ground that the notice was 
ultra vires of the Board. 

It appears to me that precisely the same 
consideration arises in the case of a notice 
purporting to have been issued under sub- 
section (5) of section 87 of the Act. If 
the Board have no power whatever to issue 
the notice, it cannot be considered to bea 
notice under that section and the provisions 
of section 152 donot apply. In the cases 
now before me it is abundantly clear that 
the Board had no power to issue the notices 
in question. The section applies to new 
buildings. Sub-section (1) provides that 
every person who intends to erect or re-erect 
any building of the kinds specified shall 
give notice to the Board.’ Under sub-sec- 
tion (2) the Board may require a person 
who has given such notice [1. e, notice 
under sub-section (1)] to submit plans ete. 
Sub-section (3) applies only to valid notices 
given under sub-section (1). Sub-section (4) 
determines the period for which sanction 
given by the Board is to remain in force 
and lastly sub-section (5) provides that 
should any such building be begun or erect- 
ed without sanction or in contravention of 
the directions of the Board under sub-sec- 
tion (1) or after the sanction has elapsed 
the Board may by notice require the bulid- 
ings to be altered or demolished. It is 
quite clear that the words “such building” 
in sub-section (5) apply only to buildings 
of the kind referred to in the preceding 
sub-sections, 7. e., new buildings in respect 
of which notice should have been given under 


sub-section (1). It has been found that the 
(1) A. W. N. (1907) 2;4 A. L.J. 8, 
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walls referred toin the notices now in ques- 
tion were built many years ago. It is not 
suggested that they were built after the 
passing of the Act of 1900 or at a time when 
there was any rule or bye-law in force requir- 
ing the sanction of the Board to the building 
of the walls. That the walls were built 
in contravention of the agreement of 1835 is 
immaterial, for the Board cannot enforce the 
agreement by proceedings taken under the 
Act of 1900. Nor are the persons who built 
the walls liable to be punished under sec- 
tion 147 of the Act for breaches of that 
agreement. It seems to me quite clear that 
section 87 was not intended to empower a 
Board to requires man to pull down his 
house, though the house may have been 
standing for 50 years or more. In the 
connection I may refer to the case of 
Hyam v. The Calcutta Corporation (2) in 
which a similar question arose under the 
Calcutta Municipal Act. The Magistrate who 
tried these cases saw the absurdity of apply- 
ing section 87 to such cases as these for he 
declined to order the demolition of the walls 
saying that the Board would have to go to 
the Civil Court to enforce the agreement of 
1865. I allow this and the connected ap- 
plications, set aside the orders of the 
Magistrate and direct that the fines, if paid, 
be refunded. 


Application allowed. 
(2) 10 C. W. N. 1004; 3 C. L. J. 5371; 3 Cr. L. J. 
465; 33 C. 640. 





(s.c. 7 A. L. J. 1087.) 
ALLAHABAD HIGH COURT, 
SECOND Civit AprraL No. 1294 or 1910. 

` July 28, 1910. 
Present:—Sir John Stanley, Ki., 

Chief Justice, and Mr. Justice Banerji. 
CHINTAMAN AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
DULARI— PLAINTIFe—RESPONDENT. 
Mortgage—Usufructuary—Deficiency of interest— 
ULortgaged property security for deficiency—Personal 

liability. 

A usufructuary mortgage provided that if the 
rents and profits were found insufficient to cover 
the whole amount payable as interest, the defi- 
ciency wouid bo made good by the mortgagor: 

Held, that the mortgaged proporty was security 
not onl7 for the principal but also for the deficiency 
of interest which remained to be paid. 
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Held, further, that the mere fact that the mort- 
gagor undertook a personal liability for the sti- 
pulated interest did not relieve the mortgaged 
property from liablility to satisfy the deficiency. 

Muhammad Husain v. Sheodarshan Dus, 4+ A. L. 
3.176; A. W. N. (1907) 71, followed.. ° 

Ganga Sahai v. Lochan Singh, A. W. N. (1836? 50, 
distinguished. 


Second appeal from the decree of the Dis- 
trict Judge of Farrukhabad, modifying the 
decree of the Subordinate Judge of Farrukh- 
abad. 

Dr. Satish Chandra Banerji, for the Appel- 
lants. 

The Hon'ble Mr. Sunder Lal, for the Re- 
spondent. 

Judgment.—tThis appeal arises out of 
a suit for the redemption of two mortgages 
dated respectively the 13th of December, 
1870, and the 24th of June 1871, made by 
one Ganjan Ram. The first mortgage secur- 
ed a sum of Rs. 1,600 and in it a four biswa 
share was mortgaged. Under the second mort- 
gage Rs. 400 was borrowed and an additional 
one biswa share was mortgaged. The’ plain- 
tiff has acquired mortgagor’s rights in a 
portion of the mortgaged property and 
he brought the suit which has given rise 
to this appeal toredeem the two mortgages 
offering to pay the principal amounts secured 
thereby. The mortgugees claimed a further 
sum of Rs. 14,867-10-9 on account of de- 
ficiency of interest. 

The first mortgage-deed provides that the 
mortgagees should take possession of the 
mortgaged property and out of the rents and 
profits pay the Government Revenue and 
appropriate Rs. 182 per annum on-account of 
interest at the rate of 11 annas per cent. per 
mensem. It further provides that should 
the amount of profits, calculated on the basis 
of the Putwari’s accounts, be found to be 
insufficient to cover the whole amount 
payable for interest, the deficiency would be 
made good by the mortgagor together with 
interest at the rate of Rs. 2 per cent. per 
mensem. There is a similar clause in the 
second mortgage-deed also. The defendants 
alleged that the rents and profits of the mort- 
gaged property were insufficient for the 
realisation of the full amount of interest at 
the stipulated rate of 11 annas per cent. per 
mensem and that under the terms of the 
mortgage deeds, a large amount was due to 
them on account of deficiency of interest. 
The Court of first instance found in their 
favour and made a decree for redemption 
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upon payment of Rs, 14,634-2-3. The plain- 
tiff appealed against this decree to the lower 
appellate Court. The learned Judge of that 
Court was of opinion that for the amount of 
deficiency in interest there was no charge on 
the mortgaged property ; that the mortgagors 
undertook only a personal liability for the 
payment thereof and that the defendants 
were only entitled to get the amount of de- 
ficiency due forthe six years preceding the 
date of the suit. The learned Judge accord- 
ingly made a decree for redemption upon 
payment of the principal amounts of the 
mortgages and of the amount which he 
found to be due on account of deficiency in 
interest for six years preceding the date of 
the suit. Ifthe view taken by the learned 
Judge, viz., that there was no charge on the 
mortgaged property for deficiency of interest 
is correct, the decree made by him for pay- 
ment of the deficiency which arose during the 
six years preceding the date of the suit is 
clearly erroneous. It was the mortgagor 
who according to the learned Judge incurred 
a personal liability for the payment of the 
amount of deficiency. If it was nota charge 
on the property the plaintiff who is the 
purchaser of the property, could not be saddl- 
ed with the payment of that amount and such 
payment could not be declared to be a con- 
dition precedent to the redemption of the pro- 
perty. Weare of opinion that the learned 
Judge is in error in holding that the mort- 
gaged, property was not security for de- 
ficiency of interest. The wmortgage-deeds 
provide for payment of interest at the rate of 
Il annas per cent. per mensem. The mort- 
gaged property, therefore, was security 
not only for the principal amounts of the 
mortgages but also for the interest stipulated 
to be paid. The whole amount of stipulated 
interest being thus chargeable on the mort- 
gaged property, that property was security 
for any portion of such interest which 
remained unrealized out of the rents and 
profits. Itis thus manifest that the mort- 
gaged property was security for the amount 
of deficiency. It is deficiency in the stipulat- 
ed amount of interest which was recoverable 
by the mortgagee, under’ the terms of the 
mortgages, in the event of the rents and 
profits being found to be insufficient to cover 
the whole amount of interest. It is true that 
the mortgagor undertook a personal liability 
also for the amount of deficiency, but this 


572 INDIAN 


EMPEROR V. ANTONY. 


he did not only for the amount of deficiency 
but also for interest thereon at the rate of 
Rs. 2 per cent. per mensem. The fact of 
his undertaking a personal liability for the 
stipulated interest did not relieve the mort- 
gaged property from liability to satisfy the 
deficiency. This amount ot deficiency the 
mortgagees are, in our opinion, entitled to get 
for the whole period of the mortgage and 
not for six years only. This case cannot be 
distinguished in principle from that of 
Muhammad Husain v. Sheodarshan Das (1). 
In that case the mortgagor was entitled toa 
malikana allowance from the mortgagee. 
This allowance was not paid and it was held 
that the amount of the malzkana allowance 
should be deducted from the mortgage money 
for the full period of the mortgage, although 
the mortgagor might have sued and recovered 
the arrears of malikana separately. The 
principle of this case clearly upplies to „the 
present case and the mortgagees.are entitled 
to obtain the deficiency of interest for the 
full period during which the mortgage 
money remained unsatisfied. The case of 
Ganga Sahai v. Lochan Singh (2), relied 
upon by the learned Judge, is not in point. 
There it was held that additional interest 
was not payable as the mortgagee waived 
his right to it but the mortgagor was declared 
to be liable for the interest originally agreed 
to be paid. As to the additional interest 
claimed in the present case at the rate of 
Rs. 2 per cent. per mensem on the amount 
of deficiency, it is not according to the terms 
of the mortgages a charge on the mortgaged 
property. Therefore, the defendants, in our 
opinion, are not entitled to obtain further 
interest on the amount of deficiency in 
interest. It isstated by the defendants that 
the amount of deficiency in interest for 39 
year's during which the mortgage remained 
undischarged is Rs, 2,100 7-9. They have 
claimed further interest on that amount but 
in view of the opinion expressed above they 
are not entitled toit. As to Rs. 2,100-7-9 
the account produced by them was found 
by the Court of first instance to be in 
accordance with the patwari’s account and 
the learned Judge accepted this finding and 
held the account to be correct. There can be 
no objection, therefore, to the correctness 


of the principal amount claimed as ‘deficiency 
(1) 4 A. L. J.176; A. W. N. (1907) 71. 
(2) A. W. N. (1886) 60. 
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in interest. This amount we hold the defen- 
dants are entitled to get from the plaintiffin 
addition to the principal amounts of the two 
mortgages ; thatis to say, the plaintiff can 
obtain redemption upon payment of 
Rs. 4,100-7-9, The result is that we allow the 
appeal, vary the decree of the Courts below 
and make a decree for redemption upon 
payment. within six months from this date, 
of Rs. 2,000 for principal and Rs. 2,100-7:9 
for deficiency of interest, in all Rs. 4,100-7-9, 
together with interest at the rate of 11 
annas per cent. per mensemon Rs. 2,000 
the principal amount secured by the mort- 
gage, from the date of the suit tothe date 
fixed for payment and further interest on the 
amount decreed at the rate of 6 per cent. 
per annum from such date to the date of 
actual payment; as also, of the costs of the 
suit as hereinafter provided. The respective 
parties will pay costs in all Courts in propor- 
tion to failure and success and the costs 
in this Court will include fees on the higher 
scale, The objections taken by the respond- 
ent under Order XLI, Rule 22 of the Code of 
Civil Procedure fail and are dismissed with 
costs. 
Decree modified. 


(s.¢. 83 M. 871.) 
MADRAS HIGH COURT. 
Criminat Cast No. 7 or 1910. 

August 18, 1910. 
Present:—Mr. Justice Abdur Rahim, 
EMPEROR 
CCrsus 
ANTONY—Accosnp. 

Penal Code (let XLV of 1860), a. 494—Biyamy— 
Hindu convert to Christianity marrying a Christian wife 
—Reversion to Hind nism—Subsequent marriage with a 
Hindu woman during the life-time of Christian wife, 

The accased, a Hindu convert to Christianity, 
married a Christian woman according to the rights of 
the Roman Catholic religion. He subsequently 
renounced Christianity and again became a Hindu. 
He then married a Hindu woman according to Hindu 
rites, his Christian wife being at the time alive: 

Held, that tho accused was not guilty of the offence 
of bigamy. - 

Proceedings 8th November 1866, 3 M. H. C. R. App. 
vii, followed. 

FactS.—The accused was married to a 
Christian woman bya Roman Catholic Priest 
according to the rites of the Roman Catholic 
religion, Whether he was a Hindu or a 
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Christian at the time of his marriage was 
doubtful but what evidence there was went 
to show that he was probably a Christian 
convert. He was subsequently married ac- 
cording to Hindu rites, his Christian wife 
then being alive. Theré was no evidence to 
show that he still professed Christianity at 
the time of the Hindu marriage. 

The Crown Prosecutor, for the Crown. 

Mr. V. Chakkrat Ohetti, for the Accused. 

Before a jury was empanelled, his Lord- 
ship Abdur Rahim, J., directed the question 
of law to be argued with special reference 
“to a case reported in Proceedings 8th Novem- 
ber 1866 (1). He asked whether, in view of 
that desision, there was any case to goto a 
jury. : 

The Orown Prosecutor referred to the case 
of Emperor v. Lazar (2), which apparently 
overruled Proceedings Sth November 1866 (1), 
but admitted that the former decision was 
based on different facts and that that part of 
the judgment which referred to the re- 
marriages of Native Christians who had 
renounced Christianity was obiter. 

Mr. V. Chakkaraı Ohetti:—Proceedings Sth 
November 1866 (1) is followed in Proceedings 
of 18th February 1868 (8). and has always 
been held to be good law until the decision of 
Emperor v. Lazar (2). The decision in Reg. 
v. Allen (4) and other English cases, which is 
contrary to the principle laid down in Pro- 


ceedings Sth November 1866(1), has no applica= 


tion as in India a Hindu Christian re-acquires 
his right to be a polygamist on ceasing to be a 
Christian and becoming a Hindu again, 
There being no evidence to show that the 
accused was a Christian at the time of the 
second marriage,—a marriage according to 
Hindu rites, he cannot be presumed to be a 
Christian. In Emperor v. Lazar (2), the ac- 
cused was unrepresented. 

The Crown Prosecutor in reply to His 
Lordship stated that he had no positive evi- 
dence to adduce that the accused still pro- 
fessed Christianity at the time of the second 
marriage. He was aware of no ceremony for 
renouncing Christianity. i 

Abdur Rahim, J., stating that he would 
follow the decision in Proceedings Sth Novem- 
ber 1866 (1), orderedthe jury to be em- 
panelled. : 

(1) 3 M. H. C. R. App. vii. 


(2) 80 M. 550; 2 M. L. T. 345; 17 M. L. J. 476; 6 Cr. 
L. J. 338. 


(3) AN, H. O, R. App. iii. (4) L. R. 1 0. C. R. 367. 
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The Crown Prosecutor stated the facts to 
the jury. 

His Lordship then charged the jury that, 
the case of the Crown as stated by the Crown 
Prosecutor being that the accused had 
renounced Christianity at the time of or 
some time before the second marriage, 
which was contracted not according to 
Christian rites but according to the rites 
prevalent among Hindus of the class to which 
the accused, a Pariah, belonged, the offence 
of bigamy could not in law be established on 
the evidence and directed them to return a 
verdict of not guilty. 

The jury returned a verdict of not guilty 
in accordance with such direction and the 
accused was acquitted. 

Accused acquitted. 





(s. ©. 8 M. L. T. 372.) 

MADRAS HIGH COURT. 
CRIMINAL APPRAL No. 244 or 1910. 
September 12, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Krishnaswami Aiyar. 

Tre PUBLIC PROSECUTOR-—APPELLANT 
versus 
PAPAKKA—Accusep. 

Criminal Procedure Code (Act V of 1898), s. 298— 
Misdirection to fury. 

It is a material misdirection to the jury to tell them 
to leave out of consideration the evidence of a witness 
and the retracted confession of the accused. 

Tt should be left to the jary to act upon the evidence 
or not as they think right. 3 

As regards the retracted confession, the jury 
should have been told that they should consider in 
view of all the circumstances in the case, whether the 
confession, or the statement retracting it, was true 
and act accordingly. 


Appeal, under section 417 of the Code of 


-Criminal Procedure, against the judgment of 


acquittal passed on the lst accused in Sessions 
Case No. 49 of 1909, by the Sessions Judge 
of Kurnool. 


Judgment.—We think the Sessions 
Judge materially misdirected the jury when 
he told them to leave out of consideration the 
evidence of Ballagadu and the retracted 
confession of the Ist accused. The Sessions 
Judge after commenting upon the evidence 
of Ballagadu should have left it to the jury 
to act upon that evidence or not as they 
thought right. As to the retracted confession 
he should have toldthem that they should 
consider in view of all the circumstances in 
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the case whether the confession or the state- 
ment retracting it, was true and to act 
accordingly. We set aside the acquittal of 


the 1st accused and direct a re-trial. 
Acquittal set aside. 


(s. ¢. 8 M. L. T. 373.) 

MADRAS HIGH COURT. : 
Cernat Ravistox Case No. 631 or 1902. 
Rererrsp Case No. 14:1 or 1909. 
March 15, 1910. 
Presonk:—Mr. Justice Miller and Mr. Justice 

i Munro. - 
NYNA MAHOMED SAIB —AccuseD 
r VETS 
E S. LLYOD, tse PRESIDENT or THA 
CORPORATION or MADRAS—Cou- 
PLAINANT. 

Madras City Municipal Act (ILI of 1904), s. 322— 
License for using place for dangerous or offensive trade 
or dangerous purposes—Fee leviable. 

When a place is used for more purposes than one, 
mentioned in section 322 of the Madras City Municipal 
Act, the action of the President, in cherging a license 
fee equal to the total of the fees, which would be 
leviable if a separate licenso were taken for the use 
of a separate place for each of the said purposes, is 
not ultra vires, provided that it is levied with the 
approval of the Corporation and the sanction of the 
Government. 

Case referred for the orders of the High 
Cotirt, under section 432, of the Criminal 
Procedure Code, by the 3rd Presidency 
Magistrate, George Town, Madras, in his 
letter dated 26th Novembér 1909. 

Order. —We assume that the question 
referred to us for decision in the case before 
the Magistrate is under section 322, Toe 
license is for the use of a place for a given 
purpose and for the issue of such a license 
a fee may ba charged. If the license is 
required for more purposes than one, 
there is apparently nothing to prevent its 
issue bat there is also nothing to restrict 
the amount of the fee which may be charged 
for its issue provided that it is levied with 
the approval of the Corporation and the sanc- 
tion of Government. Ifthe President with 
such approval and sanction prescribed in such 
a case a fee equal to the total of the fees which 
would be leviable if a separate license were 
taken for the use of a separate place for each 
of the purposes, for which.the license is 
required, we are unable to say that his action 
is ultra vires. 

We reply accordingly. 
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In the matter of A HIGH COURT VaKIt. 


(s. c. 3 M. L. T. 875.) 
MADRAS HIGH COURT. 
i FULL BENCH. 

: November 1, 1910. 

Present: —Mr. Justice Wallis, Mr. Justice 
Krishnaswami Aiyar and Mr. Justice 
Ayling. 

In the matter of A HIGH COURT VAKIL. 

Letlers Patent (Mad) cl. 10 —Reasonable cause—Pro- 
fessional misconduct, what amounts to. 

A Vakil of the High ‘Conrt, practising in the 
mofussil, appeared on behalf of the accused in a 
certain Sessions case tried with assessors. After tho 
case was over and before the judgment was delivered, 
the Vakil filed a petition on behalf of the accused 
containing allegations that the Judge had written 0 
draft-judgment before the address of the defence 
Vakil was over and that he had summed up for con- 
yiction, and caused the said petition to be brought to 
the notice of tho Judge when the Judge was writing 
the judgment. It was found that the allegations 
against the Judge were unfounded: Held, that the 
making of the saidallegations was professional mis- 
conduct. The Vakil was reprimanded and ordered to 
pay the costs of the proceedings against him. 

Case referred for the orders of the High 
Court by Mr. J. T. Gillespie, I. O. S., Sessions 
Judge of Tanjore, regarding the conduct of 
Mr. ————a High Court Vakil. 

Order.—In this case a Vakil of the 
High Coarb presented a petition to the 
Sessions Judge, (Tanjore), a day after the 
summing up of tha case to the Assessors and 
before judgment was delivered, in which he 
alleged in para. + that the Judge, before the 
arguments in the case were over, came to 
the Court with a draft judgment and in para. 
5 added not only that but that the draft judg- 
ment was tthe judgment for conviction, We 
areof opinion that these allegations were 
quite unfounded and there was no justific.- 
tion for making them. It has not been 
seriously contested by Mr. Govindaraghava 
Iyer; and we think that in making unfound- 
ed allegations of this kind, which involve a 
reflection on the conduct of the Judge in 
the exercise of his office and seeking to have 
certain documents put on record, the Vakil 
was guilty of professional misconduct for 
which he must be reprimanded and made to 
pay the costs of this proceeding. 

Vakil reprimanded. 
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(s. c. 185 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 

SECOND Civic Arrear No. 365 or 1909. 

March 12, 1910. 
Present :—Mr. Justice Rattigan. 
BHOLA RAM—Derenpant—A pPELLANT 
; versus 
NANAK CHAND AND OTHER3— PLAINTIFFS 


—DEFENDANTS—RESPONDANTS. 

Contract Act (IX of 1872), s. 25 (3)—Balance—Pyo- 
mise to pay interest—Bond—Inimitation. 

A balance of account struck by a debtor in his 
creditor’s books, which contains a distinct promise 
to pay interest thercon, is more than a mere ac- 
knowledgment of a pre-existing debt and amounts to 
a bond, and consequently is a good contract under sac- 
tion 25 (8) of the Contract Act, cven if it consists of 
time-barred items. 


Second appeal from the order of the Addi- 
tional Divisional Judge, Jhelum, dated the 
21st December, 1908, modifying that of the 
District Judge, Jhelum, dated the 31st 
October, 1907, decreeing claim in part. 

Mr. Nanak Chand, for the Appellant. 

Mr. Nand Lal, for the Respondents. 

Judgment.—tn this case the judg- 
ment of the Additional Divisional Judge is 
not as clear and satisfactory asit might have 
been but I gather from it that he agrees with 
the Court of first instance that the considera- 
tion for the “balance”, which was struck by 
defendant Bhola Ram on the 23rd May 19(2, 
was the debt due by the latter on the hundi, 
dated the 16th October, 1593. [ quite agree 
with the Courts below that the so-called 
“balance” really amounts to a “bond,” inas- 
much asitis much more than a mere ac- 
knowledgment of a pre-existing debt. There 
is a distinct promise to pay interest on the 
amount of the debt and from this promise to 
pay interest, the Courts are justified in infer- 
ring a promise to pay the principal sum as 
well. 

Mr. Nanak Chand argues that plaintiffs have 
not been quite consistent in their allegations 
as to how this sum came to be due. This 
may be admitted, but it must be remembered 
that they themselves have no personal kuow- 
ledge of the transaction, which was one 
between Bhola Ram and Diwan Chand, 
(defendant No. 2) acting ag agent of plain- 
tiffs’ father. Ram Chand. The latter is dead 
and Diwan Chand is obviously in collusion 
with Bhola Ram and doing his best to help 
him in this case. But even Diwan Chand 
has had to admit that the consideration for 
the entry wasasum of Rs. 1,250 due from 


_ impartial. 
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Bhola Ram on the hundi above referred to. 
Bhola Ram admits that he executed a hundi 
on the 2nd Katak Sambat 1950, for Rs. 1,250 
but he says that he paid off the whole of ‘this 
amount. Heis unable to produce any re- 
ceipt in support of this statement. He 
further explains the entry upon which the 
suit is based and which he admits by saying 
that Ram Chand had promised to advance 
him and Diwan Chand Rs. 1,000 in order to 
enable them to start a certain business. He 
says that in point of fact, no such business 
was eventually started and that in conse- 
quence the said sum of Rs. 1,000 was never 
paid to either him or Diwan Chand. This 
is one of the most imprudent falsehoods that 
has ever been deposed to in a Court of law. 
In the first place, it would be a most unusual 
procedure to strike a balance when there had 
been no previous accounts between the par- 
ties and the entry was intended merely to 
represent future loan to be made to the person 
making this extraordinary acknowledgment 
of an already existing liability. Per se this 
objection would appear to be fatal to Bhola 
Ram’s story. But in addition there is much 
more to be said against its'truth. Bhola Ram 
distinctly deposes that this curious loan was 
to be made to him and to Diwan Chand. If 
89, how came it that the balance was struck 
in Ram Chand’s books and in favour of Diwan 
Chand, one of the very persons to whom the 
money was to be advanced? Itis admitted 
that Diwan Chand acted as the gumashia of 
Ram Chand and consequently if the entry 


„represented merely an acknowledgment of a 


debt due to Ram Chand, it would not be 
surprising to find the entry made in favour 
of Diwan Chand, as representative of the 
ptincipal. But upon Bhola Ram’s astound- 
ing explanation, is would be absurd to find 
the entry made in favour of the person to 
whom, jointly with Bhola Ram, the money 
was to be advanced. Diwan Chand and his 
brother, Ganga Ram, who deposed in Bhola 
Ram’s favour, have admittedly had disputes 
with plaintiffs and their evidence must, 
therefore, be regarded as not altogether 
As regards Diwan Chand, I may 
go further and say that he has undoubtedly 
perjared himself. He asserts that he was 
not present when the entry was made and 
that he has nothing whatever to do with this 
amount of Rs. 1,000. Hazari Mal, on the other 
hand, swears that Diwan Chand was present 
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and if Bhola Ram's story is true, it cannot 
be believed that Diwan Chand was absent at 
the time. Furthermore, if Diwan Chand was 
not present and knows nothing about this 
amount, how came the entry to bə made in 
his favour and how can he explain his writ- 
ten .agreement of the 26th June 1906 in 
favour of plaintiff. Bhola Ram has had to 
admit that he at one time owed Ram Chand 
a sum of Rs. 1,250 on a hundi and he has 
entirely failed to prove that he paid off that 
debt. It seems to me that the debt on the 
hundi was novated by the striking of this 
balance for Rs. 1,000. It is possible that the 
balance of Rs. 250 was paid off by Bhola Ram 
or that Ram Chand remitted that amount in 
consideration of Bhola Ram striking the 
balance. But be the explanation of this 
difference what it may, I have no doubt that 


the Courts below are rightin holding that . 


Bhola Ram was actually indebted to the 
deceased Ram Chand to the extent of 
Rs. 1,000 at least and that he agreed to 
re-pay that amount with interest. It is 
argued that at the time when the balance was 
strack (the 23rd May 1902), the debt on the 
hundi was time-barred. But we do not know 
when that sum was payable, and in any case, 
even if the debt was time-barred, a promise 
to pay it would not be void as being without 
consideration, (section 25 (ii) of the Indian 
Contract Act). After full consideration of 
the case and of the arguments addressed to me 
at some length by Mr. Nandk Chand, I see no 
reason to interfere with the findings of the 
lower Courts and I, therefore, dismiss this 
appeal with costs. 
Appeal dismissed, 





(s. c. 187 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Firat GIvIL APPRAL No. 639 or 1908, 
May 13, 1910. 
Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 
NANAK (MANAK) CHAND— PLAINTIFE 
— APPELLANT 
versus 
MEHR JAWAY A—Derenpast— 


RESPONDENT. 

Premature suit—Mortgage—Different conditions of 
payment in several mortgage-dceds—When last super- 
sedes the previous ones—Conditional sale —Right of 
suit by mortyagee—Punjab Alienation of Land dct (I 


< 
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1909) s. 9 (2)—Cuuse o) action—Transfer of Property 
Act (IV of 1882), s. 6S. 

A plaintiff, whose right to sue had not accrued at 
the date of institntion of sait, cannot claim a decree 
simply on the ground that his right to sue has be- 
come complete during the pendency of the suit. 

A recital in the last mortgage-deed that the mort- 
gagor shall pay the amount due under the previous 
mortgage-deeds at the time of redemption, supersedes 
the stipulations made in the previous deeds fixing tho 
time of payment by the mortgagor of the mortgage- 
money, 


A mortgagee’s suit to recover the mortgage-money 
due on a mortgage-deed, in which the mortgagor 
agrees to pay it within a certain number of years, is 
not maintainable before the expiry of those years. 

A mortgages of revenue paying land with condi- 
tional sale is not entitled to get its possession in caso 
of mortgagor’s default. The only remedy left for him 
now is the one provided under section 9 (2) of 
Act I of 1900: the last proviso of section 68 of the 
Transfer of Property Act cannot holp him in the least. 

Dula Singh v. Dial Singh, 22 P. R. 1910; 29 P. W. R. 
1910; 5 Iud. Cas. 902, followed. 4 

First appeal from the order of the Sub- 
Judge, 1st Class, Lahore, dated the 19th 
March, 1908, dismissing plaintiff’s claim. 

Rai Svhib Lala Sukh Dial, for the Appel- 


lant. 


Sheikh Taj-ud-din, for the Respondent. 

Judgment.—The plaintiff in this case 
sues for possession of land as mortgagee. 

.Three mortgage-deeds were executed in 
succession by the defendant. By the deed, dated 
the 23rd October 1884, defendant mortgaged 
certain land in favour of Rattan Chand and 
Nanak Chand, sons of Ram Chand, for Rs. 400. 
The conditions of this mortgage-deed are to 
be found on page 5 of the paper-book. Oa 
the 9th December 1890 the defendant exe- 
cuted afresh deed in favour of the same 
parties placing a further incumbrance of 
Rs. 1,000 onthe same land. The conditions 
of this deed are to be found on pages 7 and 8 
ofthe paper book. On the 28th October 1891, 
Rattan Chand executed a deed of relinquish- 
ment in fayour of his brother Nanak Chand. 
This deed covers the above-mentioned mort- 
gage-deeds. Un the 4th August 1897, de- 
fendant executed a mortgage-deed in favour 
of Nanak Chand alone mortgaging the same 
property as before with a little additional 
land. By this deed a further incumbrance 
of Rs. 1,200 was created. The conditions 
of this deed are to be found on page 14 of the 
paper-bvok. The plaintiff now sues for 


- possession and the defendant pleads inter alia 


The first of the 


that the suit is premature. 
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issues framed in the case is whether the 
claim has been instituted before time and the 
Subordinate Judge having decided this issue 
in favour of the defendant has dismissed suit. 
The plaintiff appeals. 

As will be seen from a perusal of the deeds, 
all the three mortgage-deeds ` are without 
possession. The first deed states'that the 
defendant will redeem the land on payment 
of the mortgage-money after the expiry of 
ten years. The same condition is to be found 
in the second deed in which there is a further 
condition that if the land is not redeemed 
after the expiry of ten years, it shall be 
considered as sold outright, in lieu of the 
mortgage-debt. In the third deed, the de- 


fendant agrees as before to pay the mortgage 


money with interest and redeem the property 
within ten. years, in default the mortgagee 
to be. at liberty to recover his debt from the 
mortgaged land and other property of the 
mo} tgagor or in the alternative to enforce the 
condition of Bat-bil-wafa recited in the former 
deed. In this third deed it is also recited 
that the mortgagor shall pay the amount due 
under both cf the previous mortgage-deeds 
at the time of redemption. 

Having regard to the terms of the deed as 
above set forth, it seems clear to ns that 
the parties intended that the conditions of 
the former deeds should be superseded by 
those of the last deed. The present suit 
was instituted on the Sth January 1907, 7.c., 
less than ten years after the last mortgage- 
deed; ard as this deed gives the defendant 
ten years’ grace within which to pay off the 
mortgage-debt and redeem the property, the 
suit for possession certainly seems to be 
premature. On the 26th June, 1907, an 
amended plaint was filed. Even this. date is 
within ten years from the date of execution 
of the last mortgage-deed. It is true that 
the period of ten years expired while the suit 
was still pending, but what we have to look 
to is the date of institution. A plaintiff, 
whose right to sue had not accrued at ‘the 
date of institution of suit, cannot claim a 
decree simply on the ground that his right to 
sce has become complete during the pendency 
of the suit. 


Jt will be noted that in the two last deeds, | 


there is a condition intended to operate by 
way of conditional sale. But the plaintiff 
makes no claim to posseSsion as owner. 
What he claims is possession as mortgagee or 
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a money-decree. The claim for a money- 
decree is not clearly set forth in the plaint, 
in which he merely asks for possession or for 
any other relief to which he may be entitled. 
As regards the claim to possession, the only 
condition in the deed entitling the plaintiff 
to take possession is the one which states 
that in-case of default, the mortgaged pro- 
perty shall be considered as sold out right; 
and this particular remedy is now barred by 
the Punjab Alienation of and Act. The 
deed does not provide for the plaintiffs 
taking possession as mortgagee, and such a 


. provision cannot be substituted for one en- 


titling him to take possession as owner. See 
Dula Singh v. Dial Singh (1). In view of 
this ruling the learned counsel for the plain- 
tiff-appellant states that he does not press 
the claim for possession, but only asks for a 
money decree. Still we are of opinion that 
as under the deed, a period of ten years is 
allowed to the mortgagor for redemption, and 
it is only in the case of default to redeem 
within the same period that the mori gagee is 
empowered to recover his principal and in- 
terest, this suit, brought before the period of 
ten years had. expired, is premature. For 
the plaintiff it is argned that the security 
having been reduced by reason of the cone 
dition of Baz-b2l-wsfa having become un- 
enforcible, the plaintiff is entitled to recover 
his money even within the period of ten 
years aud we are referred to section 68 of the 
Transfer of Property Act. The last para- 
graph of this section is stated to be applicable 
to the case; but it is admitted thas the 
mortgagee in this case has not required the 
mortgagor to give him “another sufficient 
security for the debt,” so that the mortgagee 
cannot take advantage of this paragraph. 
And, as is pointed out in Dula Singh v. 
Dial Singh (1), though the particular and 
special remedy given in the mortgage-deed 
no longer exists, there is in substitution 
thereof another special remedy, that is, the 
remedy given by section 9 (2) of the Punjab 
Alienation of Land Act. ; 

We hold, therefore, that even a claim for a 
money-decree is premature. The appeal fails 
and is dismissed with costs. 


Appeal dismissed, 


' (1) 22 P. R. 1910; 29 P. W. R. 1910;5 md. Cag, 
902, 
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YAKHR-UD- DIN t. KIFAYAT-UL-LAH, 


(OTA LT, 1095). 
ALLAHABAD HIGH COURT. 
Lerters Parent APPrAL No. 54 or 1909. 
February 5, 1910. 
Present:—Sir John Stanley. Kr., Chief Judge. 
and Mr. Justice Banerji. 
FAKHR-UD-DIN SHAH—IEFENDANT— 
APPELLANT : 
versus 
KIFAYAT-UL-LAH—Parntipy— 
RESPONDENT. 

Muhammadan Law—Wanafi Sehool—Waqf— Oral 
dedication—Inference from finding—Manayement of 
Waqf property —Adverse possession. 

An oral dedication may bo inferred from repute 


and from facts which lead necessarily to the inference 
that there was such a dedication. 


‘The finding of the lower appellate Court was that 
by a family arrangement certain landed property was 
to be applied to defray the expenses of urs and fateha 
of its owner. The property was placed under the 
management of the family and the income thereof was 
applied according to the arrangement: 

Held, on the above finding, that no inference could 
be drawn that there was an oral dedication of the 
property as wagf. 

The members of a family, under whose management 
n irayf property is placed, cannot acquire title to such 
property by adverse possession. 

Appeal under section 10 of the letters 
Patent against a decree of Mr. Justice Kara- 
mat Husain, reversing a decree of the Dis- 
trict Judge of Bareilly by the following 

Judgment.—tThe following pedigree 
which is admitted by the parties will help in 
understanding the relation of the parties to 
the case :— 


KALANDAR SHAH 


Tkbal-un-nissa 





| 
Madar Bakhsh 


Siraj-ud-din Shah Shahab-ud-din 


Amin-ud.din 


Alim-un-nissa 


[ | 
Tafaz-2znl Altaf Husain Jmam-ud-din ane 
Husain nissa. 


r~- 


Pakhr-ud-din Shah, 
defendant No. 1. 

The facts out of which this appeal arises 
are as follows :— 

Alim-un-nissa, daughter of Amin-nd-din 
Shah, under a sale-deed, dated the 5th August 
1:04, sold + share of a timber yard in Shaha- 
mat Ganj, forming part of property which 


Parid-ud-din 
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belonged to Kalandar Shah, to the plaintiff 
who on ihe basis of that sale-deed brought 
an action against Fakhr-ud-din and others for 
the recovery of possession of that share pur- 
chased by him. One of the pleas in defence 
was that the property was wad/. 

The learned Munsif found that the members 
of the family other than the gaddi nashin 
for the time being had never been given their 
shares, that Siraj-ud-din Shah had acquired 
an exclusive title to the property by adverse 
possession for more than i2 years, that after 
him Jmam-ud-din Shah had acquired a 
similar title, that Amin-ud-din had not been 
long enough on the gaddz before his-death to 
acquire a similar title and, therefore, Fakhr- 
ud-din Shah and Farid-ud-din as the heirs of 
the last absolute owner, Imara-ud-din Shah, 
were entitled to the property and that 
Alim-un-nissa, who was merely a niece of 
Tmam-nud-din, had no share in the property 
and could, therefore, convey no interest in it. 
He also held that the property was wagf and 
inalienable and on these grounds he dismissed 
the suit. 

The plaintiff appealed. The learned Dis- 
trict Judge found that Alim-un-nissa was 
also an heiress to Amin-ud-din Shah. He 
says :— 

“Tt follows that Fakhr-ud-din musi be con- 
sidered to derive his title from the last holder 
Amin-ud-din Shah, whose heiress is also 
Alim-un-nissa.” He, however, coming to the 
conclusion that the property was wagf, upheld 
the decree of the Court of first instance and 
dismissed the appeal. The material portion 
of his judgment is:— 

“However, I think, this appeal must be dis- 
missed on the ground that the property is wagf 
and, therefore, inalienable. There is no direct 
evidence as to the original arrangement by 
which the endowment was made but it is 
clear from the evidence that for many years 
the property managed by the gaddi nashin 
for the time being, 2. e., theland in Mahesh- 
pur and the shops in Shahamat Ganj, has 
been treated as endowed property and the 
income of the property spent not only in urs 
and fateha for Kalandar Shah and his de- 
ceased descendants but also in feeding fakirs.” 
The portion of the judgment dealing with the 
arrangement whereby the wagf has been 
held tobe made is in these terms:—‘It js 
common ground that after Kalandar Shah’s 
death an arrangement was come to in the 
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family (consisting of Ikbal-un-nissa, daughter 
and heir of Kalandar Shah and her three 
sons) by which certain landed property was 
to be applied to defray the expenses of urs 
and fateha at the tomb of Kalandar Shah 
and his descendants. The manager of the 
property was called gaddi nashin, the first 
gaddi nashin being Siraj-ud-din Shah, then 
next Imam-ud-din Shah, then Amin-ud-din 
Shah and after him Fakhr-ud-din Shah (de- 
fendant) the present incumbent.” 

The plaintiff has preferred a second appeal 
to this Court and his learned counsel has 
attacked the decree of the lower appellate 
Court on two grounds. The first is that the 
wagf being one for the urs and futeha of 
Kalandar Shah and his deceased descendants, 
is illusory. The second is that the property 
in dispute is not wagf because for the con- 
stitution of a wagf an oral declaration is 
essential and there is no finding that Ikbal- 
un-nissa made an oral declaration. 

. The objection as to the illusory character of 
the wagf, made for the fateha or urs ceremonies 


of Kalandar Shah and his descendants is- 


under the Hanafi School of the Muhammadan 
Law, as now understood, perfectly right. It 
has been settled by the case law in British 
India that a wagf by a Hanafi is valid only 
when the property has been substantially de- 
dicated for a religious or charitable purpose 
in the sense of being a charity to the poor. 
If well-to-do people are to be benefited, the 
purpose will not be deemed as charitable [see 
Mahomet Ahsanulla Chowdhury v. Amar Chand 
Kundu (1), Rasamayr Dhur Chowdhuri v. Abul 
Hata Mahomed (2), Bikani Mia v. Shuk Lal 
Poddar (3) and Abul Fata Mahomed Ishak v. 
Rasameya Dhur Chowdhri (4)]. 

The fateha and urs ceremonies in their 
popular sense are neither religious nor charit- 
able in the sense of a charity for the benefit 
of the poor which they may claim asa matter 
of right. Tt, therefore, follows that a wagqf 
for the fateha or urs ceremonies in their 
popular sense cannot be a valid wagf. In 
order to show that fateha or urs ceremonies 
in their popular sense are neither religious 
nor charitable, I have to explain their nature. 
The term fateha is an Arabic word and liter- 
aily means the opening of a book or any 

(1) 17 C. 498. 

(2) 18 ©. 399. 


(8) 200,116. 
(4) 22 0. 619, 
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other thing. The Surat Alhamd being the 
first Surat of the Quran or iis beginning is, 
therefore, called Al Fateha. Al Fateha is held 
in great veneration by all the Muhammadans 
and its recital according to a tradition is tanta- 
mount to the recital of the entire Quran (1). 
Under the Hcclesiastical Law of Muham- 
madans the reading of the Quran or any 
portion thereof entitles the reader toa defi- 
nite reward in the next world of which the 
reader under the same law may make a gift to 
a deceased person (2). In consequence of the 
above Ecclesiastical rules, a practice has grown 
up that when a Muhammadan dies, his friends 
and relatives read the whole of the Quran or 
portions of it and make a gift of the reward 
they so earn for the benefit of the soul of the 
deceased. As the reading of the surat fatehat 
is deemed equal to the reading of the entire 
Quran, practical convenience has Jed tho 
Muhammadans to adopt the reading of the 
fateha for the benefit of the soul of a departed 
friend. This is the orthodox fateha ceremony 
and can be done any time for the benefit of 


(1) In Arabic Al Fatihat. This Chapter is a prayer 
and held in great veneration by tho Muhammadang, 
who give it several other honoarable titles, as the 
chapter of prayer, of praise, of thanksyiriny, of treasure, 
etc. They esteem it as the quintessence of the whole 
Quran and often repeat it in their devotions both 
public and private as the Christians do the Lord's 
Prayer. Sale’s Quran, page 1, Note (a). 

(2) Fateha....The offering up of prayers to the 
Almighty for the remission of the sins and the 
acceptance into Heaven of the individual in whose 
name it is desired, be he a saint or sinner, rich or 
poor, old or young. Ib consists in saying “For such 
or such a one I offer this prayer”; then repeating the 
first chapter of the Quran which comprises the 
following short prayer: “Praise be to God, the Lord 
of all creatures, the most merciful, the King 
of the day of judgment. Thee do we worship 
and of Thee do we beg assistance. Direct 
usin the right way, in the way of those to whom 
Thou hast been gracious, not of those against whom 
Thou art incensed nor of those who go astray”. lt 
is called also the fateha chapter, followed, when 
praying for the souls of the dead, by the hundred and 
eleventh Chapter termed Coolhoo-vallah, which latter, 
if read thrice over, is considered equivalent to having 
read the whole Quran forall the blessings will be 
derived from the one as from the other. Sometimes 
merely these prayers are offered, at other times 
oblations are also mace at the same time. Reading 
or performing fateha over any kind of food previous 
to distribution, which is so commonly done, is not 
enjoined in the Quran and is consequently an 
innovation. Fatehas are of various kinds (ride index). 
Qanoon Islam by Jaffar Shurreef composed under 
the direction of and translated by G. A. Herklots, M. 

DP. pp. XXIX to XXX]. 
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the soul of a dead Muhammadan. The super- 
slitious tendency of human mind bas added 
to it innovations which are not sanctioned by 
the Muhammadan Law and seem to have 
been borrowed from non-Muslim communities 
and cannot possibly be regarded as part and 
parcel of Islam. They, in fact, are stains on 
the purity of Islam. One of them with 
which I am concerned is that during the first 
year of a Muhammadan’s death his fatehat 
ceremony is performed on the third day of 
his death (sometimes the second day), tenth 
day, twentieth day, fortieth day and so on. 
Aiter the first year it is performed, if per- 
tormed at all, annually. There is, however. 
nothing in the Muhammadan Law to sanction 
such a periodical fatehat. Another innova- 
tion is that instead of reading the Surat 
Fotehat and offering the reward to the de- 
ceased on the fatehat day, some food is pre- 
pared, a priest or a Mazlvt is asked to repeat 
the Surat Fatchat on the food which is dis- 
tributed among the relatives and friends of 
the person ‘who spent the money for the pre- 
paration of the food, Some of it sometimes, 
as a matter of usage, is given to the poor also; 
but they have no claim to itas a matter of 
right. Occasionally sweets are substituted 
for the food and the priest recites the fatehat 
on them. The fact thatreading the fatehat 
over any kind of food is an innovation, has 
been noticed in the Qanvon Islam [see 
Note 2 page (2) (579 of this report) and 
Note A. page (11) (580 of this report)]. It 
is also noticed in that book that ceremonies 
on the “Tija, &e., are not agreeable to the 
laws of Muhammad, ” see page 7 note (1), 





(1) On the third aug “after the burial of tho 
dead, they perform what is called teeja, zeearut, or 
phool-charhana. That is they take all sorts of 
fruits, choorway and pan sapari, with its accom- 
paniments, some nan halwa, others merely mugul 
and pan sapari together with a sheet made of 
flowers urgujja, and Ood Batian and place them 
the day previous to tho Ziarat ou the spot where 
the individual died. On the Ziarat morning at 
dawn of day, the male relatives alone of the de- 
ceased and Mullas, etc., accompany the above arti- 
cle to the grave, and there make Khatam ie., 
Quran (*) i. e., have the whole of the Quran read 
over by the Mullas, once, twice, or oftener. This 
is done by distributing four or five jooz (sections, 
of which there are thirty) to each ofthe readers 
who get through them very rapidly. Among the 
rich, fifty or one hundred Mullas sit down and 





(*) Or the transferring the benefits of the reading 
of the Quran to the person deceased. 
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(page 580 of this report). From what has 
been said it follows that the futehat ceremony 





rending it tliroigh bestow its benefits on the de- 
ceasol. Some have the greater part read tho 
night before and get it only concluded at the grave 
on the morning following. This done, they spread 
ou the tomb a white, red, or any other coloured 
cover, lay over it the Phul-hi-chadar (sheet formed 
of flowers), and burning benjamen or aloes wood 
pastiles, they offer fateha and each one throws a 
fow flowers into the Urgujjw and, offering supplica- 
tions for the remission of his sins, applies some of 
the above Uryujja together with the flowers to the 
grave, nearly over the position of the head or 
chest. Fateha being offercd, they distribute the 
catables among the Hafizins, Mullas, poor fakirs 
ete, and to all others. Or men merely take the 
above articles to the grave, offer jateha and 
distribute them there; and as at the funeral, 
so now, they give away in charity wheat, rice, 
salt, and pice (coppers), or only a few pice. Then 
having offered the daeera kee fatiha, they depart. 

These ceremonies are not agreeable to the 
laws of Muhammad; but merely customs current in 
Hindustan. Qanoon-i-Islam by Jaffar Sharreef, com- 
posed under the direction of and translated by G. A. 
Herklots, M.D. pago 285. 

Chapter XL. Concerning the fatiha or offerings 
to the dead, on the tenth, twenticth, thirtieth 
and fortieth day after the demise; and the quar- 
terly, half yearly, nine-monthly and annual fatiha. 

The tenth day Zyurat. For nine days after 
tho death of a persbn, most people neither go to 
eat or dink anything in the house of tho family 
of the deceased; nor invite any of its members to 
any entertainment at theirs. Moreover, none of tho 
family eat flesh or tish for nine days; nay, they re- 
fraiu frem all food which is seasoned. This is likewise 
not agreeably to books, but merely a custom in 
Hindh (India). 

On tho ninth at noon, they prepare nan 
and halwa or halwa and chapatian and having 
delivered fatiha over them in the namo of the 
deceased, all the members of the household par. 
take of them and distribute a little to the neigh- 
bours around. 

In the evening they dress Polao and curries 
and having invited their relatives, friends and neigh- 
bours, beggars and fakirs to partake of them, 
they eat and distribute and send to the burying 
ground fakir bis portion. It is, however, customary 
among the vulgar never to eat any food cooked 
at their own houses after having partaken of the 
above tenth-day food and when they receive such 
shares of the food, they never allow it to be 
brought within doors; but go and eat it outside 
in the area in front of the house, Some foolish 
people, conceiving the tenth-day food bad, do not 
partake ofit all, believing that by so doing they 
would be deprived of the very useful faculty of 
speech. All this is nothing bnt mere fancy and 
imagination. 

On the morning of the tenth, they perform the 
Ziarat, as detailed for the third day in the pre- 
ceding chapter. On the nineteenth they prepare 
nan, chapatian and halwa, offer fatiha over them 
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in this popular sense means the preparation of 





in the name of the deceased and distribute them. 
At the time of the fatiha such tlower sheet, sandal, 
etc.,as were deposited near the food, they convey to 
the grave, and spread the former on, and-apply tho 
latter toit. But there is no Ziarat on the morning of 
the twentieth day. 

__ A few also dress some food on the thirteenth, offer 
fatiha, eat and distribute. 

On the thirty-ninth during the day, they cook 
polao as on the tenth; but at night they pre- 
pare plenty of carries, tulun (or fried food), polao 
etc., (i.¢., such dishes as the deceasod was in the 
habit of eating during his life), arrange them on 
plates, together with Urgujja Soorma, Kajal, Ubeer, 

- pan supari, some of the clothes and jewels of the 
deceased which they deposit on tho spot where the 
individual gave up the ghost, and over them sus- 
pend to the ceiling a flower garland. This cere- 
mony is denominated luhudhbhurna or filling the 
grave. SF 

Some foolish women believe that on the for- 
tieth day the soul of the dead leaves the house, 
if it has uot done so previously and if it has, it 
returns to iton that day, takes a survey of the 
above articles, partakes of such as he takes fancy to, 
swings by the flower wroath, takes a smell of the 
Sandal and departs These non-sensical sayings and 
doings, however, are all innovations and consequently 
unlawful. . - : 

They sit up all that night and if there be any 
Quran or Maulood reciters present, they continue 
repeating them. 

The following is another custom, viz., that for 
forty days they place daily on the spot where the man 
departed his life, a new abkhora (carthen tumbler) 
filled with water, with or without a roti (Wheaten 


INDIAN CASES, 


a 


cake). The water is left there all night and next ` 


morning poured onany green tree, and the bread 
and abkhora are given away to some fakir or 
other. aaa 

They generally light a lamp on the spot where 
the person died, where the body was washed, and 
some also on the tomb for three, ten, or forty nights, 
and until the fortieth day. They send every evening 
to the Masjid a new abkhora of water, roti with 
ghee spread on it, or without ghee bub sugared, or 
dahi, boiled rice etc., and any one there offers fatiha 
over them in the namo of tine defunct and eats 
them. On the morning of forteith, they perform 
Ziarat as before detailed. 

On the third, sixth, ninth, and twelveth month 
after the death of a person (women generally ob- 
serving these ceremonies afew days before the expi- 
ration of the above periods), they in like manner pre- 
pare polao, etc., and having had fatiha offered over 
them, eat and distribute. 

They whom God has blessed with means, give 
away in charity on the above mentioned days 
for the sake of the deceased clothes and money; 
and on the evening of the above fatiha day, 
they spread a phui-ki-chadar (flower sheet) on 
the grave. 


Many women go without fail to the grave on 
the fortieth day and Annual Ziarat. On the other 
days, they are prohibited from repairing thither and it 
is, moreover, not customary for them to do so. 
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food or sweets at the death anniversary ofa 
deceased Muhammadan which after the re- 
cital of the Fatehat is distributed among ihe 
friends and the relations of the person who 
spent the money over it without any re- 
gard to the poverty of the recipients. No 
one who is familiar with the Hanafi law 
can say thata wagf for spending the in- 
come of the endowed property in preparing 
food,- which, after the reading of the Surat 
Fatehat over it, is given io people without 
any regard to their poverty is a wagf for 
a religious or charitable purpose. The pre- 
paration of food and the reading of the Surut 
Fatehat over it cannot possibly be a religious 
act and the giving of such a food to persons, 
who are not poor and who cannot claim it as 
a matter of right, is no ‘charity’ in the sense 
in which that term is used in the case law 
of waq}. 

The illusory character of a wzgf for the 
annual fateha ceremony of an ordinary 
Muhammadan in its popular sense is not a 
merely conclusion from the premises that a 
valid wagf may only be created for a religious 
or charitable purpose and that the futehat 
ceremony of anordinary deceased Muha- 
madan in its popular sense is neither re- 
ligious nor charitable. It has been express- 
ly held in Kaleloola Sahib v. Nusser-ud-deen 
(5), that a wagf for the annual fatihat 
ceremonies of an ordinary deceased Muha- 
madan, although those ceremonies necassarily 
involve the distribution of charity, is illusory 


and void. 
(5) 18 AL. 201. 


m 





It is meritorious for mən to go and offer fatiha on 
the grave every Friday; but the generality of people 
do it on Thursday. 

After the first year the deceased is numbered with 
daceased ancestors, and fateha offered in their names 


. conjointly, by some at the fatiha of Shub-e-Barat 


(page 166) and by othors at the arfa or the Baqrid 
feast (page 176). 

Those who can afford it dress victuals af some 
kinds or other, more or less on the anniversary 
day of the individual’s death, and have Fatiha offered 
in his name. 

Those who have performed arfa on this day bring 
shir or mitha polao and offer fateha over it in 


“the name of his holiness Muhammad Mustafa (+) the 


peacelete). 








*Qanoon Islam by Jaffar Shurreef composed under 
the direction of and translated by G. A. Horklots, A. 
D., pages 286, 288. 

(+) Learned men never offer fatiha over food; pro- 
bably because the Prophet nover did. Qunaon Islam, 
page 167, by G, A; Herklots, 
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The case of Kaleloola Yareb(5) was followed 
in Zooleka Bibi v. Syed Zenul Abedin (6). 
Tyabji, J., in that case made the following 
remarks:—- I will first deal with the Dargah 
of Saiyid Badar ud-din near Jail Road—what 
is the character of that property? It is alleged 
that itis a waqf: and thatit isa religious 
shrine, wbich cannot be treated as private pro- 
perty and that any dedication of property for 
the purpose of maintaining it and keeping 
it up would be a valid- dedication and ought 
to be construed as wagf by this Court. 
Undoubtedly there are shrines and tombs of 
great religious teachers which are regarded 
with very considerable feeling of reverence 
and sanctity by various Musalman communi- 
ties in the various parts of the world. 
But it does not follow that you can convert 
every tomb into a shrine and tie up property 
for the purpose of maintaining that shrine 
or for the purpose of performing ceremonies 
at that shrine. The distinction between pri- 
vate tombs of ordinary individuals and the 
shrines of great religious teachers entitled 
to reverence by the Muhammadan communi- 
ty is clearly showu in the case of Kaleloola 
Sahib v. Nuseerudeen Sahib (5). There, ‘a 
Muhammadan lady by an instrament in 
writing dedicated certain movable and im- 
movable properties for the up-keep of her 
husband’s tomb and for the daily, monthly 
and annual expenses of the aforesaid Mauso- 
leum, such as lighting frankincense, flowers, 
and the salaries of repeaters of Qoran and 
readers of benediction, ete., as well as for the 
annual futeht ceremonies of the deceased 
and ‘after my death for my annual fateha 
ceremony.” : 

It was held on appeal, reversing Mr. Justice 
Davies’ judgment, that the instrument: was 
not a valid wagfnama and was void ascon- 
travening the rule against perpetuities. The 
judgments of the Court in that case are very 
elaborate and they refer to many original 
authorities; therefore, I do not think it neces- 
sary to refer to it (them) more in detail. At 
. prge2138 of the judgment in appeal, however, 
it is observed as follows :— 

‘In the absence of any express authority 
showing that a dedication for ceremonies ata 
private tomb and for that purpose only is 
valid under Muhammadan Law, we do not 
think we ought to uphold the deed. It 


creates a perpetuity of the most useless de- 
(6) 6 Bom. L. R.1058. 


INDIAN CASES. 


[1910 


scription which would certainly be invalid 
under English Law (page 213)....... Had it 
been shown that such perpetuities were 
recognized as valid under Muhammadan Law 
we should have felt constrained to uphold the 
deed, but in the absence of such proof, we 
think the general rule of public policy should 
prevail.’ (page 214.) 

“T entirely agree with the principles laid 
down in the judgmentI have just referred to 
and I do not think tnat there is anything ia 
the Muhammadan law to justify the tying up 
of property for the purpose of maintaining the 
tombs of ordinary individuals. The ques- 
tion, therefore, arises; what is the nature 
and character of the particular tombs with 
which’ I have to deal in this case? Are they 
the tombs of such high religious teachers, 
that the dedication of property may bə con-| 
sidered wagfs or are they the tombs of ordinary 
persons? 

“There is nothing in the evidence in the 

“ease to show that, beyond the fact that 
Saiyid Badar-ud-din was. a member of the 
Rafai family, he was entitled to or possessed 
of any peculiar distinction. Itis not shown 
that he was a particularly learned member of 
the society or that he was looked upon with 
reverence by the Musalman community or 
that he was considered a Pir According to 
the evidence before me, he was an ordinary 
member of the Rafai family. The tomb came 
into existence a comparatively short time ago 
as is shown by Fixhibit 2, which is dated the 
16th May, 1812. and it was executed by a 
lady named Baji Bibi” pages 1063—64. 

Blair and Burkitt, JJ., referred to Kalelloola 
Sahib v. Nuseeruddin Sahib (5) in Muham- 
mad Munawar Ali v. Rasulan Bibi (7), and 
Stanley, C. J., quoted it approvingly in 

_ Sayed Mustafa v. Amina Begam (8). Banerji, 
J., in Saiyid Mustafa’s case(8), with reference 
to the ruling in Kalelvolah Sahib(5) remarked: 
“Tam, with great deference, unable to agree 
with Collins, C. J., and Parker, J., that the 
wagf was not for pious and charitable uses 
and my opinion coincides with that of 
Davies, J., page 560”. With great respect 
due to Banerji, J., Lam of opinion that the 
view taken by Collins, ©. J., Parker J., and 
accepted by Tyabji, J., Blair, J., Burkitt, J., 
and Stanley, C. J., is in accordance with the 
rule of the Hanafi School of Muhammadan 
Law asit has been settled by the case law 

(7) 21 A. 329. (8) 2A. L. J. 519 ab p. 530, 
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in British India. The ‘word charitable’ has, 
no doubt, a wider signification in Musaiman 
Law [see Muhammad Israil Khin v. Kashti 
Churn Ghose (9).3 But now under the rul- 
ings of the Privy Council, “charity” means 
charity to the poor. ; 

So far as the death auniversaries of dead 
persons are concerned, I am, however, bound 
by arecent ruling of a Division Bench of 
this Court in Bibba Jan v. Kalab Husain 
(10). The material portion of the ruling is 
in these terms: “The remaining Rs. 200 
is appropriated to the death anniversaries 
(barsi amwat}) and to the repairs of the 
Tmambara. The latter is admittedly a legiti- 
mate object of wagf. The contention of the 
yespondents is that the death anniversaries 
(barsi amwat) should be understood as meau- 
ing the death anniversaries of the members 
of Najiban’s family and we think that this is a 
reasonable interpretation to be pubon the 
words. We have cometo the conclusion, after 
considering the evidence and the arguments, 
that the waqfnama was not illusory and 
there was an intention of creating a 
substantial wagf for pious and charitable pur- 
poses and we hold that the objects for which 
the wagf was created were valid.” Page 128. 


Having dealt with the fatehat Inow deal ` 


with urs. Urs literally means the union 
of husband and wife for the first time’ and 
as it is desirable under the Muhammadan 
Law to giveadinner to friends after the 
union, the marriage feast (valima) is also 
called urs (1 and 2y. According to the Sufis, 


(9) 19 ©. 410. M 
110) GA. L. J. 115; 31 A. 136; 1 Ind. Cas. 763. 





(1) urs (Az. S Msb K.) and wrs (Az. S. K.) sub- 
sists from ahrasa as signifying “ho had his wifo con- 
ducted to him on the occasion of his marriage, 
and he went unto her.” (Az T. A.) The cere- 
mony of conducting a bride to her husband ; 
(Mash :—) or the ministration or performance of 
a marriage, and of the ceremony of conducting the 
bride to her husband : (T. A.) or (simply) marri- 
age; wyn, Nikah (K. T. A.) because this is the real 
thing intended by alahras (T. A.); in the first of 
these senses it is masc. and fem. only. As masc. 
its pl. is wtsat and as fem. its pl. is ahras(Msb). Hence 
(the btrad.)...... aee rane GENG doen Nge a Na “when 
any one of you is invited to a marriage feast, or 
a feast given on the occasion of the conducting 
of a bride to her husband, leb him consent ” 
(Mgh). and henco (Az. T. A.) a marriage feast 
CA., Obeyd, Az, O. Ki) or feast made onthe occa- 
sion of conducting a bride to her husband (Msh) in 
this sense it is mase: (S. O.) or fem, and somo- 
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the death ofa saint briags about’ his union 
with God (3) and they. therefore, call the 
anniversary of his death urs (the union 
day of thesaint with God) and by the analogy 
of the marriage feast, make, on the anni- 
versary of his death, illuminations at his 
shrine, prepare food and distribute ib among 
the people irrespective of their poverty. Some 
of the food may be given to the poor bat 
they cannotclaim it as a matter of right. 

Such being the nature of the urs -ceremo- 
nies, they form no part of the religion of 
Islam nor do they nécessarily involve any 
charity to the poor and a wagf for the urs 
ceremonies of an ordinary Muhammadan or 
even a saint cannot bea wagf for a religious or 
charitable: purpose. The illusory character 
of a wagf for the urs ceremonies of an ordinary 
Hanafi, so far as Iam aware, has not been 
decided in auy reported case. There cau, 
however, be no doubt that according tothe 
rulesofthe Hanafi Law a wagf for the Urs 
ceremonies of an ordinary Hanafi cannot be 
a wagf for a religious or charitable purpose. 
Maulvi Aslami in his work called the Safinatul 
Najat says:— 

“One of the abominable acts is the ws 
ceremony of holy men and of wealthy person- 


ee 


times masc. Lane’s Arabic English Lewicon Book 1, 
Part V, page 1899. KAM 
(2) Urs (1) Marriage festivitics as distinguished 
from Nikah, “the marriage ceremouy” [marriage]. 
(2a) A term also used for the c2remonies observed 
at the anniversary of the death of any celebrated 
Saint or Murshid. Dictionary of Islam, page 655, by 
Hughes. f 
(3) Sufism as it has developed in the course of time 
is, according tolearned Orientalists, mainly borrowed 
from the Indian philosophers of the Vedenta School. 
Tts chief doctrines are that the souls of men differ in 
degree, hut not kind from the Divine Spirit of which 
they are emanation and to which they will ultimately 
return and the spirit of God is in all, as He made and 
(is)in Him; that He alouc is perfect love and beauty, 
and that hence love to Him is the only real thing and 
all besidos is mere illusion; that this present life is 
one of separation from the Beloved, that the beauties 
of nature, music and art revive in man the divine 
idea and re-call his affections wandering from God to 
other objects. They, therefore, taught that man must 
cherish these sublime affections and obstractions, 
concentrate his thoughts on God and so approximate 
to his essence and thus reach the highest state of 
bliss, i. e. absorption into the eternal. _They hold 
that the true end and object of human lifo is to lose 
all consciousness of individual existence, to sink in the 
Ocean of divine life “as a breaking bubble is merged 
into the stream onthe surface of which it has for a 
moment risen”. The Religion of Islam by F. A. 
Kaloiu, pp. 233-34. 
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ages in the manner in which itis done now-a- 
days (which consists of grand illumina- 
tions, beating of large kettle drums and play- 
ing on futes and tambour des basque at the 
time of devotion, and dancing and using sandal 
paste and taking it round in a cover with 
great pomp and singing poems and bowiag 
and paying respect to tombs and kissing them 
and prostration before them which acts are 
done by vulgar people ;and of other acts of 
this kind). Such acts are shameful iniquities 
and abominable innovations some of which 
are deadly sins or apostacy.” Portions from 
Safinatul Najat printed with Charagh-t-Hida- 
yai, Mohammadia Press, Bangalore, p. 385. 


ka 


Maulana Azizul Rahman of Deoband, who 
is a learned Hanafi of great piety and reputa- 
tion, in answer to the following two ques- 
tions put to him answered to the effect that 
ursin its popular sense is unlawful and that 
a wagf for it, unless it be for the benefit of the 
poor, is void. 
a % * x $ 

Question :— Is the urs of holy men in relig- 
jon, be they sufis or learned, lawful or unlaw- 
ful ? Whatis the authority for holding urs ? 
Since whit time has this usage coma into 
existence? 


Question: —Is the dedication of property or 
land for the urs of any holy person lawful or 
unlawful? You will please answer the ques- 
tions referring to authoriative books. 

Answer (1):— An urs in its popular sense 
is not lawful inasmuch as gathering together 
on a tomb is against the holy tradition or the 
saying of the Prophet (may peace beupon him.) 
“Do nop make my tombs place for festivities.” 
The urs in its popular sense includes many 
things which are unlawfaol innovations. It is 
for this resson that the ceremony of urs be- 
comes unlawful and ought to be avoided. 

The Porphet (may peace be upon him) 
has said “Every innovation is going astray 
(from Islam).” 


Answer (2) :— If the object of the wagf 
is to feed the poor and to pay their travel- 
ling expenses,.7. e., the poor of the locality, 
the wagf is lawful. fit is for the ceremo- 
nies of the vrs and for unlawful extravagances 
in illumination etc., the wagf is unlawful. 
There is no distinction between a holy person 
and an ordinary individual in this; and the 
zule for all is the one and the same. 
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` Maulvi Abdul Haq of Lucknow answers 
the question put to him as follows:—- 

Question : —Is the fixing of the urs day after 
a year lawful or unlawful? 

Answer :—In the Tafsir of Mazhari this 
is stated to bo unlawful. Shaikh Abdul 
Haq Deblavi has reported from his Pir that 
there used to be no urs in olden times and 


‘thatitis one of the innovations praised by 


people of recent time. This is stated in the 
bookcalled Ma sbut Fissanak. Shah Abdul Aziz 
Dehlavi in some of his letters writes :— The 
fixing of the urs day is due to the fact that 
the deceased person on that day pa»ses away 
from the world of deed to the world of re- 
ward ; but any day that an urs is done is meri- 
torious. Son of Jurair has reported from 
Muhammad, son of Ibrahim, that the Prophet 
(may peace be upon him) used to visit the 
graves of the martyrs at the beginning of 
every year and used to say “May safety be 
for you in consequence of your patience. 
The next world is good for you.” Abu Bakar 
Omar and Osman used to do the same. 
Question: —Is the eating of the food cooked 
at an urs and given to guests lawful? 
Answer:—The eating of what is prepared 
with the intention of entertaining people 


_ is lawful both to a poor or to a well-to-do 


person: and the eating of what is pre- 
pared with the intention of giving in charity 
to the poor for the benefit of the soul of the 
deceased is unlawful save to those who are 
poor, because charity (tassaddaq) is for the 
poor only and a gift may be for a well-to-do 
person. So stated in the Jama-'ul- Barakat. 

The passages quoted from the Safina-tul- 
Najat and the fatwa of Maulana Azizul 
Rahaman clearly show that a wagf for the urs 
ceremony inits popular sense is void. The 
fatwa of Maulvi Abdul Haq shows that 
according to the Tafsir of Mazhari, urs is 
unlawful, that what is lawful according to 
Shah Abdul Aziz isthe visit of the tomb of 
a deceased Muhammadan and following the 
example of the Prophet andthethree Khalifas 
to recite some Quran for the benefit of the soul 
of the deceased. This does not in an way 
involve any expenditure of money. The 
fatwa also shows that on the urs day food 
can be prepared for entertaining well-to-do 
people. This, of course, will not be charity. It 
also shows that if food is prepared for the 
poor, itis unlawful for any one who is not poor 
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to eat it. A wagf for giving food to the 
poor on the Urs day in such a way that 
they may claim it as a matter of right 
will, no doubt, be valid. Any how as there 
is no specification in the finding of the 
lower appellate Court how much of the income 
of the property” was to be spent on the 
fatehat ceremony and how much on the Urs, 


as there is also no finding that Qalandar ' 


Shah or any of his deceased descendants was 
a saint of recognized sanctity and as I am 
going to hold on another ground that the 
property in suit isnot waqf, I refrain from 
holding that this particular wagf is lillusory 
because the property is dedicated to the 


Urs ceremony -of Qalandar Shah and his 


deceased: descendants. 

In support of the second plea, the learned 
counsel relies on Banubee v. Narsingrao (11). 
Thelearned Judges who decided that case 
remark: “It has been strenuously contended 
on behalf of the respondent that a mere 
intention to set apart property for charitable 
purposes followed by actual appropriation 
(as in the case of definite sum of money by 
applying the interest to the intended 
purpose) is quite sufficient to create a wagf. 
No authority as far as we kaow goes that 
length. The passages most strongly” relied 
on by the respondents are taken out of Amir 
Ali’s Text Book; but even supposing this 
is good authority, we do not find the learned 
writer anywhere saying thata mere -mental 
act unaccompanied by any form of explanatory 
words, will do; all that he says is that it is 
not necessary while stating the object of the 
dedication to say explicitly that it is “wagf”. 
Some statement apparently there must bs and 
this is quite consistent with the objectivity 
of archaic systems aud the prominence given 
in them to ceremonial formule and illustrative 
acts or words. It may be difficult to discover 
any good reason why saying in the market 
place or in the presence of one or more 
hearers ‘I set apart Rs. 7,099 “for the 
endowment of my new school and will 
henceforth apply the income to that purpose’ 
even although the wagif should never in fact 
seb apart the corpus or apply a penny of 
the income, does, while actually setting 
apart the corpus and applying the iucomé 
to the contemplated charity, because 
unaccompanied by a verbal statement, does 
not create a valid wagf. But in trying to 

(11) 31 B, 250; 9 Bom, L, R. 91 
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administer branches of law, which have come 
tous from remote times and primitive societies, 
it does not do to insist too much on a modern 
reason for every rule. We must, we feel, keep 
as close as we can to such authorities 
as are available for our guidance; and not one 
of these supports the proposition that a 
mental act although afterwards suffitiently 
expressed in conduct, will, unless clothed in 
appropriate words, create a waif.” Pp. 
254—55. ` 

The learned Judges have correctly stated 
the rule of the Hanafi School of Muhammadan 
Law. According to that school, an oral 
declaration is the essential element on which 
the constitution of wagf depends and in th: 
absence of which no wagf can be formed. 
The oral declaration according tothe Hanati 
jurists is a Ruwkwn of wags, t.e, an essential 
element without which no wayf can take 
place. To establish the above proposition 
I cite here a few original authorities. 

The constitution of wigf depends upon an 
oral declaration of the pillar (Rebun) of wag? 
by one who is capable of making wayf in con- 
nection with a property which is a fit subject 
of wagf; for it is(well-known) thatthe disposing 
power may only be exercised by one who has 
the capacity of exercising it and that the 
juristic result of such a disposition may follow 
only with respect to a fit subject of disposition. 
Now the pillar (Rukun) of wagfis the term 
‘wagf’ or any other expression which conveys 
the same meaning suchas ‘It is a prohibite1 
Sadaqah’ or ‘a tied up Sadaqah’, a parpatual 
Sadaqıh or a Sadaqah which may not be 
sold, ‘given away or inherited, or ‘an 
endowed Sadaqth.” Issaf, page 19, Egypt 
Edition. 

The pillar (Rukun) of a thing literally 
means its strongest side. In the languags 
of the jurists, the Rukun of a thing (i. e., of a 
juristic deed) is such an essential elemsut 
of that dead as it can have no existenca 
without that elemeat. Kaskfulasrarr, Volume 
III, page 344, Constantinople Kdition. 


y 


The author of the Bihar nob only says 
that an oral declaration is a ‘Ruekuw of waigf 
but enumerates 27 expressions each of which 
when used orally is or is nob sufficient to 
create a wagf. As the various forms of oral 
declarations which may bo used for crating 
a wagf are not collected in any of the books 
on Muhammadan Law in English, I trauslate 
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the passages from the Bahr dealing with 
those forms. f 

“The Pillar (Rukun) of wagf is one of the 
specific formulae which convey the meaning 
of waqf. They are twenty six to which one 
more is added. (1) ‘This land of mine is a 
perpetually endowed charity for the benefit 
of the poor.’ All are agreed that a declara- 
tion made in this form will create a wagf. 
(2) ‘My land is an endowed charity. This 
according to Hilal, Abu Yusuf and others is 
sufficient to create a wagf inasmuch as the 
term ‘charity. denotes the objects in which 
the income is to be spent and the term 
‘endowed’ denotes that a nazar is not intend- 
ed. (3) ‘This land of mine is a detained 
charity.” (4) ‘This land of mine is an 
interdicted charity.’ The third and fourth 
are like the second. (5) “This land of mine 
is endowed.’ This is not sufficient to create 
a wagf save. according to Abu Yusuf who 
deems it sutiicient to create a wagf for the 
benefit of the poor. His argument is that the 
term ‘endowed’ implies that the income 
of the land is to be given to the poor and as 
they never fail, the endowment becomes of a 
perpetual nature. Sadr Shahid has stated 
that the elders of Balkh give fatwa accord- 
ing to the opinion of Abu Yusuf and that we 
also do the same, for the use of the expression 
has become customary for creating a wagf. 
Hilal objects that as a waqf may be created 
for the wealthy as well as for the poor and 
as in the declaration in question, there is no 
express statement of perpetuity, the waqf is 
invalid; but the answer is that a custom 
has grown up to the effect that when a 
person says “This land of mine is endowed’ 
the income of it is given to the poor and 
perpetuity is deemed to have been expressly 
declared. (6) “This land of mine is endowed 
for the poor.’ Such a declaration will even 
according to Hilal create a valid wagf inas- 
much as the mention of the poor denotes 
perpetuity. (7) “This land of mine is 
detained.’ (8) ‘This land of mineis habs.’ 
Neither the seventh nor the eighth is 
sufficient to create a wayf. OÊ course, if 
they become customary they, like the fifth, 
“will be sufficient to create a w:gf. (9) ‘This 
land of mine is for the way of God.’ If the 
use of such an expression becomes customary 
for the creation of a wagf for the poor, a 
wagqf will be created. In the absence of a 
custom, the owner of the land will be asked 
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if he intended a wagt. Ifhe answers in the 
affirmative, a wagf willbe created for the 
expression is capable of conveying that 
meaning. If he says that he intended 
Sudaqah, it will be deemed to bea nazar and 
the land or its price will be appliedin charity. 
If he says that he intended neither, the land 
will go to his heirs. This is stated in the 
Nawazil. (10) ‘I gave this land of mine 
to the poor.’ The expression will create a 
wagf if it has become customary to use it 
for the creation of a-wagf. Inthe absence 
of a custom the owner will be asked as to 
his intention. Should he say that he intend- 
ed to create a wagf, a wagf would be created. 
Should he say that he intended a charity, 
the property would be a nazar. This would 
be the result when the intention to create a 
wagf is absent; for in such a case a nazar is 
the least which he is deemed to haveintended. 
It is stated in the Fatwa Khasi that there is 
no difference between the 9th and the 10th. 
Regarding the 10th, it is stated in the 
Fatwa that in case the intention to create a 
wagf is absent, the property would go to the 
heirs, but there is no inconsistency between 
being a nazar and going to the heirs, inasmuch 
as if the maker of a nazar dies and the 
subject-matter of nazar has nob’ already 
been applied to the purposes for whizh the 
nazar was made, the property goes to the 
heirs. The author of the Fatwa Khasi has 
made this statement with reference to one 
of the two formule, but there is no doubt 
that in both cases if the intention to create a 
wagf is absent, a nazar is created and if the 
owner dies withont applying the property or 
its price to the purposes of the nazar, the pro- 
perty goes to his Heirs. (11) ‘This land of mine 
is forbidden.’ (12) ‘This land of mine is 
wagf. Both create a valid wagf and boch 
formulw are well-known to the inhabitants 
of Hijaz. (13) “This land of mine is endow- 
ed its.’ This formula is similar to the 
5th. (14) ‘Imade the fruit of this vineyard of 
minewagf. The declaration makes the fruit 
wagf whether exists or not. ‘I made the 
produce of this land of mine wagf’ has the 


same effect. (15) ‘This land of mine is 
endowed for God’ is similar. “This land 
ming is an' endowed charity.’ All these 


fomule are mentioned in the Fathul Qadir 
and the author of the Bazzaztah is of opinion 
that the declaration i.e., ‘Ib is wagf or 
It is made wuyf’ certainly creates a wayf. 
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(16) ‘This land of mine is a Sadagah.’ If 
he dies without applying the property to the 
charitable purposes it, goes totheheir. This 
is stated in the Lhe Khassif. GAD ‘This 
land of mine is endowed for good purposes’ 
or ‘for meritorious purposes.” The declara- 
tion éreates a wagf for the benefit of the 


poor. (18) ‘his land of mine is an en- 
dowed charity so that Ha} or Omra 
on my behalf may be performed.’ The 


expression creates no wagfifhe does not say 
‘on my behalf’. (19) ‘This land of mine 
is a charity and shall not be sold.’ The ex- 
pression constitutes a vow for charity and not 
a wagf. If he adds ‘it shall neither be 
given away nor sold’, awagf for the benefit 
of the poor is created. These three (è e., the 
17th, 18th and 19th) are mentioned in the 
Isacf. (20) ‘Ye should purchase from the 
rent of this house of mine every month ten 
Dirhams worth of bread and distribute it 
among the poor.’ The expression makes 
the house wagf. (21) ‘This house of mine 
will be a Sadaqah; on my death ib shall 
be given in charity or shall be sold and the 
price of it shall be given in charity.” The 
expression will make the house wayf. Both 
(i.e, 20th and 21st.) are mentioned in the 
Zakhirah. (22) Ifa person makes a Will that 
one-third of his property should be made waof, 
, according to Abu Yusuf it becomes wagf. 
According to Abu Hanifa and Mohammed, it 
does not become wagf save when he adds ‘for 
God for ever.’ This is stated in the Tatar 
Khaniah. (23) “This shop of mine will be wagf 
and free on my death.’ The expression does 
not create a wayf as it does not specify the 
purpose for which the wagf is made. (24) 
‘This house of mine is free for the masque on 
my death.” The expression creates a waqf 
provided the house does not exceed one-third 
of his assets and that the mosque is specified. 
(25) ‘I made this hoase of mine free for the 
leader (Imam) of such a mosque that he may 
pray and keep fasts on my bahalf. The 
expression makes the houso wayf although its 
income is not sufficient for his prayers and 
fasts. The three (z.6., 23rd, 245h and 25th) 
are stated in the Qundyah. (25) ‘I devoted 
this room of mine for the oil of the mosque.’ 
The expression makes the room 1 1gf though 
he says no more and the maéwwalli will have 
no power to spend the income in any thing 
else except the oil. This is stated in the 
Muhit Kuat Khun stated in the Buok on 
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Bequests. (27) ‘If a Piso says that one- 
third ofthe proparty is waf and says no 
more, according to Abu Nasr the expression 
creates no wayf ifthe property is cash and 
amounts to the expression ‘These Durhams 
are wagf. If the property is land, it 
becomes wagf for the poor. Bihr. Book on 
Wagf, p. 205, Vol. V, Maypt edition. 

For those who are familiar with the 
phraseology of the Hanafi jurists. the state- 
ment that an oral declaration is a pillar 
(Rukun) of wryf is eonclasive to establish 
that an oval declaration is indispensable for 
the formation of a wayf and that in its 
absence no wigf can take place, bat those 
whoare not familiar with their ways, muy 
not be satisfied that such is the cise. I, for 
their satisfaction cite the following author- 
ities which in express terma lay down the 
necessity of an oral declaration for the croa- 
tion of a wigf :— 

In the langaage of tho law according t) 
the Imam (Abu Hanifah) wayf means the 
detention of the sabstance and the interdic- 
tion of the corpus by using an oral declaration 
so that no one else may exercise any pro- 
prietary right overit. The corpus of the pru- 
perty continues to be in the ownership of the 
settler as long as he lives and passes to his 
heirs when he dies and can be sold or given 
away. The result of the oral declaration is 
the same as that of a vow in respect of tho 
usufruct of the property. The definition 
does not cover the wagf of a mosque which 
according to all is the detention of it in the 
ownership of God. The reply is that the de- 
finition aims at defining the wagf about 
which there is a difference of opinion as 
has been stated in the Quhkdstan’. The reply, 
however, isnot free from difficulty and you 
should judge for yourself. In the defini- 
tion, we have added ‘by using au oral decla- 
ration’ because if a settler executes a deed 
in the form of a wayfnane fulfilling all the 
conditions without making an oval declara- 
tion, the property does not become wanj.” 
Majma-ul-Aniar, Vol, 1, p., 139, Constanti- 
nople Edition. 
# a 2 5 5 

“In the language of the law wif means 
the detention of the substanee anl the 
interdiction of the corpus which is in the 
private ownership of thesettler by making an 
oraldeglarativn su thal uo uneelse may esepul,u 


588 
FAKIR-UD-DIN ©. KIFAYAT-UL-LAH, 


any proprietary right overit. It (the corpus) 
continues in the ownership of the settler 
during his life and passes to his heirs after 
his death and can be sold or given away. Of 
course, the result of the oral declaration is 
the same as that of a vowin respect of its 
usufruct. The definition does notcover the 
wayf ofa mosque which, by a consensus of 
opinion, is a detention of itin the ownership 
of God. lt may be said that the definition is 
the definition of a wagf about which there 
js a difference of opinion. We have added 
“by making an oral (declaration),” because 
if he executes a deed in the form of a wagf- 
nama fulfilling all the conditions but with- 
out making an oral declaration, the property 
will not become wagf.” Durr-ul-Muntaqa, Vol. 
J, p. 379, on the margin of Majmaul Anhar, 
Constantinople Edition. 
* + % kd ka 
“Itis stated in the Quhistani that ‘wags 
in the language of the law means the detention 
of the substance and the interdiction of the 
corpus which is in the private ownership of 
the setiler, by using an oral declaration so 
that no one else may exercise any proprie- 
tary right over it. It (the corpus) con- 
tinues in the ownership of the settler during 
his life and passes to his heiron his death 
and can be sold or given away. After 
this it is stated that the definition does not 
cover the wagf of a mosque whichis a deten- 
tion of itin the ownership of God according 
toall. It may be said that the definition is 
the definition of a wagf about which there is 
a difference of opinion. Raddul Muhtar, 
Vol. IIl, Book on Wagf, p. 386. Egypt Edi- 
tion. 
* * at x a 
Anoral declaration is not only essential for 
the creation of a waqf under the Hanifi School. 
The Shia School also deems it indispensable 
although wagf under the Hanafi School is a 
unilateral declaration while under the Shza 
School it isa bilateral contract as was pointed 
out in Agha Ali Khan v. Altaf Husain Khan 
(12). “A wagf isnot validly formed save by 
making an oral declaration, for it is either a 
transfer of the ownership of the usufruct or 
of the substance and usufract both and is, 
therefore, like other transfers (which cannot 
take place without an oral declaration.) 
Purther:—as an emancipation nobwithstand- 
ing its immediate result cannot be effected 
(12) 14 A. £20 at p. ALT, 
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save by an oral declaration, a waqfa fortiort 
cannot be effected without it. Again the pre- 
sumption is that the ownership of an 
owner continues until a divestive event 
happens (and without an oral declaration 
no such divestive event happens and no wagf 
is, therefore, created). Ifa person, therefore, 
constructs a building of the shape of a mosqe 
or of some other shape and gives permission 
that prayers be said therein, the building, 
in the absence of the oral declaration, does 
not become a mosque. Similarly if he gives 


-permission for the burial of the dead in 


his land, it does not become a burial ground; 
although prayers may have been said’ in 
the building and the dead may have 
been buried in the land. Sheafad is of the 
same opinion, the reason being the 
absence of the condition precedent which 
is the oral declaration. Abu Hanifah holds 
that when one man sayshis prayers in the 
building or one dead body is buried in the 
land, the former becomes a mosque and the 
latter a buvial ground, aud the wagf becomes 
complete even when no oral declaration has 
been made (*). Thisis not sound for the 
reasons we have already given. Ifthe settler 
makes an oral declaration but the delivery of 
possession does not take place which may be 
effected by one prayer, one burial or by the ruler 
taking possession, no wrgf will be constituted 
according to us (t. e. Shas)”. Tazkira Book 
on agf, Tehran Edition, leaf 205. 
% * % ak # 
“Question:—Is the formula (Sigha) a con- 
dition precedent to the creation of wagf ? 
Ts it a contract requiring offerand acceptance 
or a unilateral declaration P Is oris not the 
mention of a desire to draw near to Goda 
condition ? 
aAnswer,—Yes, the formula is a condition 
precedent and without ita waqf is not created, 
The expressed words which create a waqt are 
“I made a wagf,” The jurists hold that the 
expresion “I made it wagf or a peramanent 
charity” is also sufficient to create a wagf. 
The expressions “1 gave it in charity,” “1 
made it perpetual,” “I made it free,” and“ I 
made ib interdicted’ in order to create a 
waogf, stand in need of circumstantial evidence. 
For instance if he says “I gave it in 
charity to such a one: it should neither be 
sold nor given away,” no wagf in the 
‘(#) This opinion of Abn Hanifah is limited to the 
wags of a mosque or of a burial ground. 
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absence of circumstantial evidence is created. 
Of course from a religious point of view an 
intention to create azagf is the chief thing 
and if there is an intention, the use of any 
of the above expressions will create a wagf 
according to religion but not forlegal purposes. 
You should know that there is a difference of 
opinion among the jurists regarding the neces- 
sity of orally using the formula in making a 
mosque a wagf. A majority hold that the 
oral use of the formulae in that case also is 
_ indispensable. If, therefore, a person constructs 
a building in the form of a mosque with the 
intention of tts being a mosque and prayers are 
. said therein with his permission but he does 
not use the formula orally, the building does 
not ‘become wagf. The same rule applies to 
aqueducts and burial grounds. If a person 
sets apart a landfor burying the dead and 
they are buried therein with his permission, 
the burial ground does not become waqt in 
the absence of the oral use of the formule. 
This is stated in the Tazkirah in the follow- 
ing terms:— An act surrounded by circum- 
stances is not, as we have already stated, 


sufficient for the creation of awagf. For. 


example if a person builds a mosque and 
gives permissions for prayers in it, that build- 
ing does not become wagf. Abu Hanifah 
and Ahmed ‘hold that it becomes wadi. 
Similarly if he sets apart a plot of land as a 
burial ground or makes an aqueduct and 
gives permission to use them, they do not 
become wagf. AU the Shea jurists are 
agreed thatan oral use of the formula is 
essential.” Towards the end of the passages 
after refuting the Sunnu view which is based 
onthe analogy of the legality of feeding a 
` guest or taking the sweet thrown at marriage 
gatherings or usingthe bith (Aammanz) though 
there are n> oral declarations, the author had 
gaid:-—That a wagf is a contract which 
stands in weed of offer and acceptance and 
“of certain conditions, that cireamstances are 
not enough to create it and that it cannot be 
created in the-absenca of an oral use of the 
formula. ” 

The learned author of the Shairi after 
dealing with the question whether an inten- 
tion to make a mosque wagf, in the absence 
of an oral use of the formula, is suficient or 
not—a part which I need not translate—says 
towards the end of his answer:— Anyhow 
this discussion is confined to the case of a 
mosque. Regarding other wagfs I have not 
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come across any Shia Jurist who holds that a 
mere intention is sufficient oral declaration; 
and the use of the formula is 


necessary 
(according to all). Jamauk Shatat. Book on 
waqf, p. 162. 
% P x we ke 


The authorities which have been cited are 
conclusive in making an oral declaration 
essential for the creation of a wragf and the 
learned Vakil for the respondents admits its 
necessity . under the Hanafi School; but he 
argues that the wagf in question being an 
old one, an oral declaration by the daughter 
of Qalandar Shah creating wagf ought to be 
inferred from the finding of the lower appel- 
late Court that an arrangement was come to 
in the family by which certain landed pro- 
perty was to be applied to defray the expenses 
of urs and from the fact that the income of 
the property has, since the death of Qalandar 
Shah up to the present time, been applied to 
meet the expenses of his urs and fateh. As 
an oral declaration is essential for the forma- 
tion of wagf, Iam unable to infer the hap- 
pening of such a declaration from the finding 
as to the arrangement and from the applica- 
tion of the income to the urs and fateha. An 
oral declaration has no necessary connection 
with either. Both of them can take place 
in the absence of an oral declaration creating 
a wagf and in the absence of an express finding 
that I[qbal-un Nissa, daughter of Qalandar 
Shah, made the property in dispute wayf 
by using an oral declaration, Iam unable to 
infer that the declaration was used and to 
hold that the property in consequence of a 
presumed oral declaration became wagf. 

The case of Jiwan Das Suhov v. Shah Khair- 
ud-din (13) was also referred to. That case 
however, only lays down that “according to 
the Muhammadan law it is not necessary in 
order to constitule a wagf or endowment to 
religious or charitable uses that the term 
wagf be used in the graut, if from the general 
nature of the grant such tenure can be in- 
ferred.” The point that an oral declaration 
is essential for the constitution of wagf and 
that in its abseace no wagf can be created, was 
not raised in that case. For the above 
reasons, I hold that the property in dispute is 
not wegf and setting aside the decrees of both 
the Courts decree the plaintiff's claim with 
éosts in all the Courts. 


(1) 2 M. 1. A. 390, 
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Mr. Ghulam Mujtaba, for the Appellant. 

Mr. Ishaq Khan, for the Respondent. 

Judgment.—this appeal has oceu- 
pied time out of all proportion to its import- 
ance in view of the fact that property of the 
yalue of Rs. 100 is only involved in if. At the 
same time if one of the questions, which has 
been discussed at very great length by the 
learned Judge of this Court, had been decided 
by him, the appeal would have deserved 
gravé consideration at our hands, The main 
and only question which itis necessary for us 
to determine is whether or not the learned 
Judge of this Court was wrongin holding 
that there is no sufficient evidence to justify 
the finding thatthe property in dispute is 
dedicated as wagf. It will be convenient 
here to set forth a pedigree of the family. 


QALANDAR SHAM. 


Ikbal-un-nissa. 





Madar oo 


| er 


Siraj-ud-din 


|| 
Shohab-ud-din. 
Shah. , | 





Amin-ud-din, 


| 
Tafazznl Altaf Imam- Kashf- 
Husain. Husain, ud-din. w-nissa. || 


p 


t 
Fakhr-nd-din Shah, 
Cefendant No. 1. 


Alim-un-nissa, 
Farid-ud-din. 


Ib now appears from a perusal of a judg- 
ment cf the learned Subordinate Judge of 
Bareilly, dated the 9th of June, 1890, which 
is upon the record, that the village of 
Maheshpur and other property, which is said 
to have been dedicated as wagf, was given to 
Qalandar Shah, the ancestor of the defendant, 
Fakhr-ud-din Shah, under a sanad, not as 
was then alleged for the purposes ofa wagf 
but for his own personal use. The plaintiff 
in the suit out of which this appeal has arisen 
is a purchaser of the share of Alim-un-nissa, 
whose name appears in the pedigree, and his 
suit is brought to recover possession of that 
share. 

The defence to the suit was mainly that 
the property in dispute was wagf property. 

The Court of first instance dismissed the 
claim and the lower appellate Court affirmed 
the decree of that Court. In his judgment 
the learned District Judge in stating the facts 
said that: “it was common ground that after 
Qalandar Shah’s death an arrangement was 
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come to in the family, (consisting of Iqbal- 
un-nissa, daughter and heir of Qalandar 
Shah and her three sons) by which certain 
landed property in Maheshpur and shops in 
Shahamat Ganj were put under the manage- 
ment of one of the family and the income of 
this property was to be applied to defray the 
expenses of urs, fateha, etc., nt the tomb of 
Qalandar Shah and his descendants.’ Hethen 
in agreement with the learned Munsif found 
that it was not proved that any of the mem- 
befs of the family of Qalandar Shah, other than 
the gaddinashin for the time. was ever in 
possession or receipt of ashare of the profits 
of the property, and that, therefore, it must be 
considered that Siraj-ud-din Shah aequired 
by adverse possession for over 12 years an 
exclusive title as against the other members 
of the family and that after him the next 
gaddinashin, Imam-ud-din Shah, acquired 
similarly a title as against the rest of the 
family.” Then later on he says:— I think 
this appeal must be dismissed on the ground 
that the property in suit is wagfand, there- 
fore, inalienable.” Then he says: “There is 
no direct evidence as to the original arrange- 
ment by which the endowment was made— 
but it is clear from the evidence that for 
many yearsthe property managed by the 
gaddinashin for the time being, 2. e., the land 
in Maheshpur and the shops in Shahamat 
Ganj, has beeri treated as endowed property 
and the income of the property spent not 
only in urs and fateh for Qalandar Shah and 
his deceased descendants, but also in feeding 
fagirs.” Itis hard to understand how the 
learned District Judge came to hold that 
Siraj-ud-din Shah and after him Imam-ud- 
din Shah acquired title by adverse possession. 
If the property was—as he finds—wagf, then 
ibis impossible that these members of the 
family should have acquired title by adverse 
possession. We are inclined to think that the 
learned District Judge intended to convey 
that these members of the family retained in 
their own hands exclusively possession of the 
property for the purposes of the wagf and not 
that they acquired a title by adverse posses- 
sion for their own benefit. 

An appeal was preferred against the deci- 
sion of the lower appellate Court, and the 
learned Judge of this Court, before whom it 
came for disposal, has written a most elabo- 
rate judgment upon the subject of wagf gener- 
ally, but he disposed of the appeal upon the 
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sole ground that there was no evidence to 
show that there had been any valid dedi- 
cation of the property. Our brother, Karamat 
Husain, observes in his judgment. “The author- 
ities which have been cited are conclusive 
in making an oral declaration essential 
for the creation of wagf and the learned Vakil 
for the respondents admits its necessity under 
the Hanafi School but he argues that the wagf 
in questicn being an old one, an oral declara- 
tion by the daughter of Qalandar Shah 
creating a wagf ought to be inferred from the 
finding of the lower appellate Court that an 
arrangement was come to in the family by 
which certain landed property was to be 
applied to defray the expenses of urs and 
from the fact that the income of the property 
has, since the death of Qalandar Shah up to 
the present time, been applied to meet the 
expenses of his ws and fateha. As an oral 
declaration is essential for the formation of 
the wagf, Iam unable to infer the happening 
of such a declaration from the finding as to 
the arrangement and from the application 
of the income to the urs and fateha. An oral 
declaration has no necessary connection with 
either. Both of them can take place in the 
absence of an oral declaration creating a wagf, 
and in the absence of an express finding that 
Tqbal-un-nissa, daughter of Qalandar Shah, 
made the property in dispute wagf by using 
an oral declaration, I am unable to infer that 
the declaration was used and to hold that the 
property in consequence of a presumed oral 
declaration became wagf.”? The contention on 
behalf of the learned Vakil for the appellant 
is that an oral declaration of wagf ought 
reasonably to be inferred from the circum- 
stances proved in evidence in the case, and for 
the fact that certain members of the family 
held possession of the property to the exclu- 
sion of the other members of the family; and 
it has been contended by him that it is not 
absolutely necessary to prove an oval dedica- 
tion if from the facts and circumstances 
proved, the Court can reasonably infer that 
such a dedication was made. An oral dedi 

cation may, we think, be inferred from 
repute and from facts which lead necessarily 
to the inference that there was such a dedica- 
tion. Mr. Amir Alin his work on Muham- 
madan Law, Volume J, Edition III, at 
page 374, states as follows:— A waqf” says 
the Raddul Muhtar “may be established 
without any evidence of the wagif’s declaration, 


INDIAN OASES. tol 


This is the doctrine laid down by Abu Yusuf; 
and the Jurists of Balkh, such as Abu Jaafar 
and others, follow this view: Khassaf also has 
adopted it; and later on “so also in the 
Kazi Khan a wagf may, according to the 
Jurists of Balkh, be validly established by 
evidence of reputation. If the dedication is 
one within the knowledge of the general 
public as a matter of notoriety, like the 
wagf of Amr-ibn-al-Aas” (the Amru of Euro- 
pean history), itcan be established by the 
testimony of witnesses or it may be establish- 
ed by the evidence of user forthe purposes of 
the dedication.” 

‘In this case we are unable to say that our 
learned brother was wrong in refusing 
upon the finding of the lower appellate 
Court to draw the inference that there 
was an oral dedication of the property 
as wgaf. The finding of the lower appel- 
late Court that there was an arrange- 
ment after Qalandar Shah’s death between 
Ikbal-un-Nissa and her three sons, by which 
the property in question was placed under the 
managemest of a member of the family with 
a view tothe application of the income in the 
urs and fateha ceremony at the tomb of Qalan- 
dar Shah, is quite consistent with the conten- 
tion that there was no dedication of the pro- 
perty as wagf but that there was merely afamily 
arrangement that the income of the property 
should be applied in the way mentioned and 
that the members of the family who succeed- 
ed Ikbal-un-Nissa carried out the arrange- 
ment and consequently for a number of years 
the income of the property was applied in the 
way which has been mentioned. In or about 
the year 1890, asuit was instituted before the 
Munsif of Bareilly in which the question was 
whether Maheshpur was endowed property. 
The learned Subordinate Judge in his judg- 
ment, dated the 19th of June, 1890, above 
referred to, sets forth the evidence brought 
forward on either side upon this question 
and came tothe conclusion that the property 
was not endowed property. This is an 
important piece of evidence and supports the 
view which has been taken by our learned 
brother. Neither he nor the District Judge 
refer to it in their judgments. It seems to 
us to be almost conclusive on the question 
before us. We think that the decision of our 
brother Karamat Husain upon this question 
is right and dismiss the appeal with costs. 
We express no opinion whatever upon the 
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interesting question whether if any dedica- 
tion had taken place, as contended for. the 
wagf would have been valid. 

Appeal dismissed, 


(s. c. 3 Bur. L. T. 2.) 

LOWER BURMA CHIEF COURT. 
Srconp CIyiL APPEAL No. 282 cr 1908. 
August 23, 1909. 

Present: —Mr. Justice Parlett. 
MAUNG PYF AND anoTHER—-APPELLANTS 
VETSUS 


MA THAU AND OTHERS— RESPONDENTS. 

Transfer of Froperty Act (IV of 1832), sx. 92, 93— 
Usujructuary mortgage — Extension of time for payment 
after decree—Qood cause—Foreclosure. 

Where a deeree is passed for the redemption of 
lands held in usnfructuary mortgage and a date fixed 
for redemption, and the mortgagors apply for 
extension of time for payment on the grounds of 
poverty andthe difficulty of raismg money during 
the pendency of an appeal by the mortgageer, they 
are entitled to an extension of time if they show good 
cause. 

In deciding whether good cause for extension of 
time has been shown, all the circumstances of the 
case must be looked at. Thus, where the mortgagor 
tendered the mortgage-moncy to the mortgagee prior 
to suit, which was instituted in consequence of the re- 
fusal to accept it onthe part of the mortgagee who 
claimed to have bought it outright and an appeal had 
been filed by the mortgagee against the decree for 
redemption, and in asking for extension of time the 
mortgagor alleged poverty and difficulty of raising 
money pending the appeal, it was held that a good 
case for extension of time had been made out, 


Appeal against the decree of the Divisional _ 


Court, Delta, passed on the 12th September 
19C8, in Civil Miscellaneous Appeal No. 17 
of 1908, dismissing the appeal of the appel- 
lants (defendants) against the decree of the 
District Court of Pyapon, in Civil Suit No. 4 
of 1906. 

Mr. Villa, for the Appellants. 

Judgment.—Respondents filed a suit 
in the Sub-Divisional Court on 6th March 
1606 for the’ redemption of certain lands 
held in usufructuary mortgage by appellants. 

On 1lth February 1907, “they obtained a 
decree for redemptionon payment of Rs. 1,000 
before the 12th August 1907. Though the 
decree did not expressly state so, it is clear 
that the mortgagee’s remedy in case of default 
of payment was, since the mortgage was a 
nsufructuary one, to apply for an order that 
the land be sold. 

An appeal was preferred to the Divisional 
Court. While it was pending, on 10th 
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August 1907, 1. e, two days before the 
expiry of ihe time fixed in the decree for 
payment of the mortgage-money, respondents 
applied to the Sub-Divisional Court for an 
extension of time for three months, on the 
ground that they were at the time hard up 
for money, and that until the appeal was 
decided, no money-lender would advance 
them the requisite sum. : 

Notice was issued to the appellants to 
show cause why the time should not be 
extended, and on 15th October 1907, they 
showed cause on the sole ground that they 
had already had’ sufficient time. They 
added an assertion that as the money had 
not been paid within the time fixed, the 
right of redemption was foreclosed. 

The parties were heard but as the record of 
the case had not been reveived back from the 
appellate Court orders on the application 
were postponed from time totime till 19th 
December 1907. 

The appeal was dismissed by the Divisional 
Court on 7th October 1907, and on 2nd 
November respondents deposited the mort- 
gage-money 1n the Sub-Divisional Court. 

Accordingly, when passing orders on 19th 
December on the application for time, the 
Sub-Divisional Judge, though holding that 
the application was reasonable and no 
sufficient cause had been shown against it, 
noted that no formal order extending the 
time for payment was any longer required, 
and directed that delivery of the land be 
made to respondents on loth March 19:8. 

The real effect of this order, therefore, 
was to postpone the day fixed under section 
92, Transfer of Property Act, for payment 
to the defendants up to 2nd November 1907, 
and further to grant the defendants the 
extraordinary indulgence of retaining the 
usufruct of the land for another harvest 
season, 

Nevertheless defendants appealed to the 
Divisional Court on the ground that the: 
Sub-Divisional Court erred in accepting the 
redemption money after the time allowed 
in the decree and that it should have held 
the right of redemption foreclosed and that 
the suit stood dismissed. 

The appeal was dismissed. 

“This appeal is brought practically on the 
same grounds. It is urged that the right of 
redemption became barred on 12th August 
1907 the date fixed for payment in the 
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original decree; that the Court had no 
power to receive the money after that date, 
there being no order to extend tlie time ; and 
that in any case good cause was not shown 
for an extension of time. 

As regards the first point, decrees under 
sections 86 and 92, Transfer of Property Act, 

are of the nature of decrees nisi they give 
the judgment-debtor the right, on non-fulfil- 
ment of their’ conditions, to apply to the 
Court to pass an order absolute under sections 
57 and 93. But there are numerous decisions 
to the effect that until such order absolute 
is applied for and obtained, the decree-holder 
can apply to enlarge the time. This was 
held as regards under section 87 in Narayana 
Peddi v. Papnayya (1) and Mallipargunta 
Setti v. Linga Murti Pantulu (2) and as 
regards section 93 in Nandram v. Babaji (8) 
which exactly applies to the present one. 

In Paresh Nath Mojumdar v. Ranigadu 
Mojumdar (4), Somesh v. Ram Krishna 
Chowdhry (5), Nihali vy. Mittar Sen (6) and 
Sahg Ram v. Muradan (7) it was held that 
even without obtaining an extension of time, 
the mortgagor could redeem before an order 
absolute under section 87 was passed. 

The same was held as regards order under 
section 93 in Sita Ram v. Madho Lal (8) and 
Debi Prasad v. Jai Karan Singh (9). 

Some decisions have gone even further 
than that viz., Ramunin v. Brahma Dottan 
(10) and Kanara Kurup v. Govinda Kurup 
(11) and have laid down that notwithstand- 
ing the passing of an order absolute under 
section 93, Transfer of Property Act, the 
mortgagor’s right of redemption is not 
finally extinguished till the sale has actually 
taken place. No such extreme view need 
be taken to meet the present case. Admit- 
tedly there was no application for an order 
absolute under section 93, whereas there 
was an application to extend the time made 
within the limit fixed by the decree. Hence 


neither Jatkishen v. Bhola Nath (12) nor 
(1) 22 M. 188. 
(2) 25 M. 244; 12 M. L. J. 279. 
(3) 22 B. 77L. 
(4) 16 C, 246. 
(5) 27 0. 705. 
(6; 20 A. 4-46, 
(7) 25 A, 231; A. W. N. (1903) 20. 
(8) 24 A. 44 (F. B); A. W. N. (1901) 194. 
(9) 24 A. 479; A. W. N. (1902) 125. 
(10) 15 M. 366. 
(11) 16 M. 214, 
(12) 14 A. 529. 
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Ram Lal y. Vulso Kuar (13) which lay down 
that without an extension of time under 
section 93 the mortgagor cannot make 
payment after the date fixed in the decree, 
nor Flayadath v. Krishna (14) nor Vallabha 
Valiya Rajah v. Vedapuratti (15) which lay 
down that a mortgagor who has made defanlt 
of payment within the time fixedin the 
decree is not entitled to apply for execution 
of the decree after the time limited would bar 
the right to redeem in the present instance. 

The decree-holder, therefore, was entitled 
to apply for time and the Court having 
granted it had power to receive the morey. 
There is no provision of Indian Law where- 
by upon failure to pay the amount within 
the time fixed, the plaintiff’s suit shall stand 
dismissed. 

The matter resolves itself into whether 
good cause was shown to extend the time. It 
is urged that as the mortgagors came into 
Court professing to have their money ready, 
the indulgence of an extension should not 
readily be granted. But the whole circum- 
stances of the case must be looked at. 

The plaintiffs are a widow and her young 
family. They were driven into bringiug a 
suit for redemption owing to an attempt of 
the mortgagee to repudiate the mortgage 
and set up a sale of the land They borrowed 
sutficient money to tender to him the mort- 
gage debt and on his refusal to accept it tu 
bring their suit. The suit was pending for 
nearly a year, and was followed by the 
appeal with further uncertainty and expense. 
Small wonder that their funds wero 
exhausted and that no one was willing to 
advance them money on the chance of their 
winning in the end. However their bona 
fides is clearly shown by the fact that within 
a few weeks of the decision of the appeal in 
the Divisional Court, the money was borrowed 
and paid into the Sub-Divisional Court. 

T hold that good cause was shown for an 
extension of time, and that an extension was 
properly granted, and was in effect granted 
up to 2nd November 1907, 

I dismiss the appeal with costs, anddirect 
that the mortgage money deposited with the 
Court be paid to theappellantsand therespond- 
ents be placed forthwith in possession of the 


land and all other steps necessary be taken to 
(18) 19 A. 180. 
(1-4) 13 M. 267. 
(15) 19 M. 40 (F. B.) 
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fully execute the decree of llth February 
1907. 


Appeal dismissed. 


(s. c. 3 Bur. L. T. 6.) 

LOWER BURMA CHIEF COURT. 
Seconp Civit APPEAL No. 245 or 1908. 
July 5, 1909. 

Present: —Mr. Justice Parlett. 

[MA THIN AND OTAERS—DEFENDANTS— 
APPELLANTS 
LCrSuUus 
MA NYEIN E AND oraers—Puraintirvs— 
RESPONDENTS. 

Buddhist Law-—Inheritance—Eldest representative 
of eldest child ranking with surviving uncles and aunts. 

In Buddhist law a grand-child, whose parents have 
predeceased their parents, is entitled to rank with the 
surviving uncles and aunts only if he is the eldest 
representative of the eldest child, tho’ other grand- 
children taking only one-fourth of the share that 
their parents would have enjoyed, had they survived. 

Mah Suw Ngwe v, Ma Thein Yin, 1 L, B. R. 198, 
followed. 

Appeal against the decree of the District 
Court of Prome, passed on 19th August 
1908, in Civil Appeal No. 74 of 1908, revers- 
ing the decree of the Township Court, Thegon, 
in Civil Suit No. 329 of 1908. 

Mr. Lambert, for the Appellants. 

Mr. Brodbent, for the Respondents. 

Judgment.—tThe only question for 
decision is the shareto which the plaintiffs- 
respondents are entitled, in the 3.24 acres of 
land and Rs, 46-5 forming the estate of their 
deceased grand-mother, 

The District Judge gives no authority for 
fixing their share at four-ninths nor does he 
state how le arrives at that result. 

The Township Judge held that first plain- 
tiff, though the eldest surviving child of the 
deceased’s eldest child, was not entitled 
to any, preferential treatment on partition 
because she was not the eldest born child of 
her parents, their first child having died in 
infancy. 

In Ma Saw Nowe v. Ma Thein Yin (1), 
however, it was ruled ibat:— “Among grand- 
children whose parents have predeceased 
their grand-parents the only ove who’ ranks 
with the surviving uncles and aunts is the 
eldest representative of the eldest child, the 
others only take one-fourth of the share that 
their parents would have enjoyed, had they 
survived.” 


(1) 1 L, B. R. 198. 
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Tt is not disputed that Ma Nyein E, first 
plaintiff, is the eldest representative of the 
eldest child of the intestate, Ma E La Le. 
She is, therefore, entitled to a share equal 
to that of her aunts. As Ma E Le had 
three daughters the share of each aunt is one- 
third. First plaintiff Ma Nyein E is, there- 
fore, entitled to a one-third share of the estate 
of her grand-mother. 

Her seven brothers and sisters, however, 
are only entitled, between them, to one- 
fourth of the share that their mother would 
have enjoyed had she survived Ma E 
Le; that as one-fourth of one-third, or one- 
twelfth. 


The second, third, fourth and fifth plain.iffs 
are entitled, between them to four-sevenths 
of this one-twelveth share, that is to a one- 
twenty one share. 


I set aside the decree of the lower appellate 
Court as against the first, third, fourth, fifth 
and sixth defendants and instead I grant first 
plaintiff a decree against them for 1.08 acres 
of the land in suit and 15} baskets of paddy 
or their value Rs. 15-8, with costs in all 
Courts, and I grant second, third, fourth 
and fifth plaintiffs a decree against them for 
‘15 acres of the land in suit and two baskets 
and three pyis of paddy or their value Rs. 2-3, 
with costs in all Courts. 


Decree set aside, 





(s. c. 3 Bur, L. T. 9.) 

LOWER BURMA CHIEF COURT. 
URIMINAL Revision No. 69B or 1909, 
May , 1909. 

Present:—Mr. Justice Moore. 
HAMDU MEAH~—Appuicanr 
versus 

PE JEMPEROR-— ReseoNpEN. 

riminal Procedure Code (Act V of 1898), ss. 423 
485, 487 —Re-trial of accused after conviction—In- 
applicability of sections—New trial when properly 
ordered— Want of j urisdiction—Misjoinder—S uperficial 
eaguiry, 

Sections 435 and 437 do not empower a Courtin an 
appeal from a conviction to order a re-trial of the 
appellant. 

The power of ordering a re-trial under section 423 
of the Code of Criminal Procedure should be exercised 
with discretion. A re-trial may properly be ordered 
where the original trial is void for want of jurisdiction 
or for Taisjoinder or when the enquiry has been 
obviously superficial and material witnesses have not 
been examined. 
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SHAKUR V. NGA ME GYT. 

Avre-trial should not be ordered with the object of 
-enabling the.prosetution to fill-up deficiencies in the 
evidence-of the prosecution. ` 

Appeal against the order of the District 
Magistrate, Maubin, dated the 16th March 
1909, passed in his Criminal Appeal No. 11 
of 1909, directing a re-trial of the applicant 

-foran offence under section 9 (f), Opiura 
Act. 

Mr. Karaka, for the Applicant. 

Judgment.—Petitioner Hamdu Meah 
was convicted under section 9 (f) of the 
Opium Act by the Additional Magistrate of 
Pantanaw. He appealed to the District 
Magistrate, Maubin, who (without having 
admitted the appeal) recorded orders to the 
following effect: “There are many points 
requiring elucidation before the present 
conviction can be upheld. The petition of 
appeal contains most of these points and I 
at presentonthe record do not feel justified 
in confirming the conviction. I, therefore, 
transfer the case to the Township Magistrate, 
Pantanaw, for re-trial under section 435 and 
section 437 of Criminal Procedure Code. 

Section 435 empowers the District Magis- 
trate to vali for a record of an inferior Court 
inrevision. Section 437 empowers the Dis- 
trict Magistrate in revision to order further 
enquiry into complaints dismissed or into 
the caseof an accused person who has been 
discharged. 

Neither section has any application what- 
ever tothe present case and neither section 
empowers a District Magistrate to order a 
re-trial of an accused who has been convicted. 

The District Magistrate further erred in 
ordering are trial without setting aside the 
conviction and sentence. 

Section 423 does empower an appellate 
Court in an appeal from a conviction to re- 
verse the conviction and sentence and to 
order a new trial. But the power of ordering 
a re-trial is one which should be exercised with 
discretion. A re-trial may properly be ordered 
where the original trial is void for want of 
jurisdiction or for misjoinder, or when the 
enquiry has been obviously superficial and 
material witnesses have not keen examined. 


In the present case, however, the Prosecu- 
tion witnesses have all been examined at 
considerable length. The petition of appeal 
sets out various contradictions in the evidence 
and draws attention to the lack of corrobora- 
tion of the informer in material points. The 
re-trial is apparently ordered for the sole object 
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of enabling the prosecution to reconcile these 
discrepancies and to fill up the deficiencies in 
the evidence pointed out by appellant. L 
think it would be unfair to appellant to order 
a re-trial under such cirenmstances. I set 
aside the order of the District Magistrate for 


-are-trial and remand the case for him for dis- 


posal of the appeal upon its merits. 
Order set aside; Case remanded. 


(s. c. 3 Bur. L. "C. 10.) 

LOWER BURMA CHIEF COURT. 
CRI#SINAL Revisios No. 77B or 1909. 
May 7, 1909. 

Present:—Mr. Justice Parlett. 

M. A. SRAKUR— APPLICANT 
versus 
NGA ME GYI alias MI GYI—Responpeyt. 

Jurisdiction—Criminal breach of trust—Property 
must be received or retained within jurisdiction of the 
trying Court. 

In order to confer on a Court jurisdiction to try a 
case of criminal breach of trust it must be shown 
that cither the whole or part of the property, in 
respect of which the charge is laid, was either received 
or retained by the accused within the jurisdiction of 
the trying Court. 

An accused cannot be said to retain within the 
jurisdiction of the trying Court the unaccountod for 
balance, which he is alleged to have misappropriated, 
merely because ho sent accounts and remittances to 
the complainant within the jurisdiction of that 


Court. 
ORDER OF REFERENCE 

The following reference was made by the 
District Magistrate, Rangoon, on Ist April 
1909, in Criminal Revision No. 75 of 1909. 

The amount of goods handed over to the 
accused in Rangoon, when first starting for 
Akyab is very small, compared to the total 
transactions, and the value only Rs, 244-4 
(as per Exhibit AJ). In his complaint the 
complainant did not mention these goods 
and there is nothing I can find onthe record 
to show that these goods are included in 
those respecting which criminal breach of 
trust is alleged. In face of the decision of the 
Hon’ble Mr. Justice Irwin, Chief Court 
Lower Burma Criminal Miscellaneous 
No. 128 of 1908, Hanna v. Ban Li alias 
Munia, disagreeing “with the ruling in 
Queen-Empress v. Obrien (1), which is on 
all fours with ours; I forward the record 
under section 438, Criminal Procedure Code, 
with the recommendation that the case be 
transferred to the District Magistrate, Akynb. 


The amounts misappropriated were received 
(1) 19 A. 111. a 
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there and returned there. No portion of the 
acts constituting the offence were committed 
in Rangoon, except the wrongful loss to the 
complainant whose servant the accused was.) 

Mr. Auzam, for the Applicant. 

Judgment.—In order to give the 
First Additional Magistrate, Rangoon, juris- 
diction to try this case, it must appear that 
part of the property, which is the subject 
of the offence, was received or retained in 
Rangoon, for the offence, if any was admit- 
tedly committed in Akyab, 

The only property which complainant 
alleges was received by accused in Raugoon 
was one packing case containing articles of 
the total net value of Rs. 200, on 7th 
March 1907. It is admitted that, during 
the ensuing 15 months, goods to the total 
value of over Rs. 11,500 were sent by 
complainant to accused in Akyab; and that 
accused from time to time sent him accounts 
and remittances. The present charge is with 
respect to a balance of something over 
Rs. 3,000 which accnsed is alleged to have 
neither remitted nor accounted for. There 
is nothing to show that the proceeds of the 
small case of articles received by accused in 
Rangoon on 27th March 1907, was includ- 
ed in the sum misappropriated. It would, 
in fact, have been more than covered by 
the amount accused was entitled to deduct 
from his takings as salary. I am unable to 
agree with theargument that as accused sent 
accounts and remittances to Rangoon, he, 
therefore, retained in Rangoon the unaccount- 
ed for balance which heis alleged to have 
misappropriated. 

My finding is thatthe First Additional 
Magistrate has no jurisdiction to try the 
case. 


(s.¢.8 Bur. J. T. 11.) 
LOWER BURMA CHIBS COURT. 
Criminat Revision No. 99B or 1909. 
May 3, 1909. 
Present:—Myr. Justice Moore. 
EMPEROR—Appricant 
versus 
TAN KEP SI—Responpexr. 
Opium Act (I of 1878), Direction 71— Obtaining 


opium by personation in excess of amount allowed by 


Excise Officer—Fraudulent act. 
Where a person licensed to buy opium obtains from 
lhe licensed vendor, by personating n real or imagi- 
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nary person, more opium than ho would have got 
without such personation, he cannot be said to act 
dishonestly, as there would have been no wrongful 
gain or loss had the opium been sold to him. He 
does, however, act fraudulently, as his intention was to 
deceive the vendor and theroby obtain an advantage 
or privilege which without such deception could not 
have been obtained. 


Reference made by the District Magistrate 
Thaton, in his order in Criminal Revision 
No. 74 of 1909, dated the 23rd April 1909, on 
review of the judgment of the First Class 
Sub-Divisional Magistrate Kyaikto, passed in 
Criminal Regular Trial No. 21 of 1909. 

Judgment.—it appears that Tan 
Kep Si, Chinaman, legally entitled to pur- 
chase opium from a licensed vendor bought 
opium at the Kyaikte opium shop under 
the name of Kun Kyu. Jt appears that 
under direction 71 of'the Directions under 
the Opium Act daily rates of consumption 
are fixed for opium consumers and that 
consumers are ordinarily not allowed to 
buy opium in excessof their average con- 
sumption. “Tan Kep Si was in the habit 
of buying opium in his own name at Kyaik- 
kaw where his recorded daily consumption 
was halfa fola and he gave the name of Kan | 
Kyu at Kyaiktoin order to be able to buy 
opium there in excess not of the amount which 
he was legally entitled to possess but of the 
amount which the Excise Officer thought fit 
to allow him, 

He has, by personating a real or imagi- 
nary person Tun Kyu, attempted to in- 
duce the opium vendor at Kyaikt> to de- 
liver property to him. The question is 
whether he acted fraudulently or dishonest- 
ly, Ido not think that it can be argued 
that he acted dishonestly as there would 
have been no wrongful gain or loss had 
the opium been sold to him. The ques- 
tion whether he acted fraudulently is more 
difficult. The present case is distinguish- 
able from the case of Emperor v. Po Lu 
(1), as in the latter case Po Lu appa- 
rently was not legally entitled to possess 
opium at all. . : 


In the caseof Regina v. shoslu Bhastan 
(2) a man who presented a falsa certifi- 
cate of character in order to obtain ad- 
mission to a law class was held to have 
acted fraudulently because in the words 
of Edge, C. J., he had the intention to 


(1) 1 L. B. R. 356. 
(2) 15 A. 210. 
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deceive another person and thereby to ob- 
tain an advahtage or privilege which 
without such deception could not have been 
obtained. 

In the present case respondent clearly 
had the intention to deceive the opium- 
vendor in order to obtain an advantage or 
privilege for himself which he would not 
otherwise have obtained. I am, of opinion, 
therefore, that he acted fraudulently. The 
point has, I have found since writing the 
above, been definitely decided by a Fall 
Bench in the case of Jimperor v. Tha 
Buaw (3). 

I hold, therefore, that respondent was 
rightly convicted. The District Magistrate 
considers that the fine was excessive and re- 
commends its reduction. I agree that the 
fine was unnecessarily severe and reduce it 


to Rs. 25. The excess paid to be refunded. 
(2) 4L. B. R. 315; 9 Or. L. J. 15. 





(s. c. 8 Bur, L. T. 13.) 
LOWER BURMA CHIEF COURT, 
4 _ FULL BENCH, 
Civiu Rererence No. 1 or 1909, 
ye June 7, 1909. 
Present: —Sir Charles Fox, Kr., Chief Judge, 
Mr, Justice Bell and Mr. Justice Moore. . 
ARNACHELLUM CHETTY—Apprtuant 


VETSUS 


PERIA CURPEN CHETTY AND otarrs— 


RESPONDENTS. 


Registered mortgage—Notice of prior oral valid mort- 


guge—Priority. 

A registered mortgage does not take priority over 
an earlier valid oral mortgage of the same property, 
if the second mortgagee had actual notice of the oral 
mortgage at the timo when the registered mortgage 
was made to him. : 

Shreenath Bhuttacharjee v. Ramcomul Gangopadya, 
10 M.I.A. 220; 3 W. R. (P. C.) 43; Le Neve v. Le Neve; 
White and Tudor, L. C. Vol. II, p. 175, 7th Edition; 
Lehna v. Ganpat, 115 P. R; 1890; Shankar Das v. Sher 
Zamn, 56 P. R. 1900; Krishnamma v. Suranna, 
16 M. 148; Vohora Remat Rein v. Harilal Jekison, 
Printed Judgments Bom. H. C. 1896, p.778; Ab Zool 
Hussein v. Ragu Nath Sahu, 13 C.70; Diwan Singh v. 
Jadho Singh, 19 A.145, referred to. 


Mr. Dantra, for the Appellant. 


Mr. N. M. Cowasjee, for the Respondents. 
“udgment. 
Moore, J.—The question referred is “Does 


a registered mortgage of immovable -pro- f 


perty take effect against an earlier oral 
mortgage of the same property without 
possession, made ata time when section 59 
of the Transfer of Property Act was not in 
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force at the place where the property is 
situated if the second mortgagee had notice 
of the existence of the oral mortgage at 
the time when the registered mortgage was 
made.” 

In the course of the order of reference it is 
said thatthe learned Judge (of the lower ap- 
pellate Court) was “wrong in holding thatthe 
deposit of a pyathaing and the addition 
of respondent’s name in the revenue re- 
gister constituted an cquitable mortgage. 
Respondents’ mortgage was an oral one and 
nothing more.” 

The record of the Ccurt of first instance 
shows that at the time when the earlier, or 
oral, mortgage was effected no pyalbaing or 
other documert was deposited, and the 
mortgage was, therefore, an oral one and 
nothing more. I think it desirable to make 
this" clear as the passage in tbe order of 
reference which I have quoted appears io 
me susceptible of being interpreted as laying 
down that a mortgage by deposit of a pyatba- 
ing and the addition of the mortgagee’s name 
in the Revenue Register would be an 
oral mortgage and nothing more— a pro- 
position to which I should not be prepared 
to assent. ` 

In the present case it is clear that the 
earlier mortgage was a mortgage by verbal 
agreement pure and simple. In other words, 
it wasan oral agreement within the per- 
viewof section 48 of the Indian Registration 
Act, 1877, and the question . for determina- 
tion is whether the priority which that 
section confers upon registered documents 
as against oral agreemenis is forfeited in 
eases where the registered document is taken 
with notice of a prior oral agreement. 

The earliest Act dealing with the regis- 
tration of deeds in India appear to be Madras 
Regulation XVII of 1802 and Bombay Regu- 
lation IX of 1827. Both these Regulations 
expressly enact that registration shall not 
confer priority in cases in which the par- 
chaser transferee or mortgagee by the re- 
gistered deed has knowledge of a prior 
unregistered deed of sale, gift or mortgage. 
And in the Madras Regulation it is explained 
that the object of registration being to pro- 
tect persons dealing with property from 
being defrauded by previons transactions 
relating to such property of which they have 
no knowledge, such object is sufficiently 
attained where they are in factactually ap- 


598 
ARNACHELUM CHETTY V., PERIA CURPEN CHETTY. 


prized of the previous transaction. These 
two Regulations were upheld by Act I of 
1343 of the Governor-General. This Act 
‘revites in the preamble that the provisions 
regarding knowledge or notice contained in 
these Regulations had given rise toa com- 
plicated system of law and that much perjury 
had been committed in the investigation of 
the fact of such notice or knowledge. The 
provisions as regards notice above referred 
to were, therefore, repealed and it was enact- 
ed that registered instruments should have 
priority over unregistered instruments, any 
alleged notice or knowledge of such prior in- 
strument or conveyance notwithstanding. 

This Act was itself repealed by Act XIX 
of 1843, except in so far as it repealed the 
provisions in the Bengal, Madras and Bombay 
Regulations regarding notice. And Act XIX 
of 1843, enacted that registered deeds of sale 
etc. should take priority over unregistered 
deeds provided the authenticity of the regis- 
tered deed be established to the satisfaction of 
the Court. 

This Act was the subject of judicial inter- 
pretation by their Lordships of the Privy. 
Council inthe case of Shreenath Bhuttacharjee 
v. Ramcomul Gungopadya (1). The question 
of notice did not arise but their Lordships in 
considering the meaning of the words 
‘authenticity of the deed” remark that “it 
could not be intended by the Act that a 
deed which was tainted by fraud, although 
in other respects genuine, should be placed 
on the same footing as an honest and bona 
fide deed.” This remark seems to me signi- 
ficant in view of the interpretation, in Le 
Neve v. Le Neve (2) and subsequent cases of 
the English Courts of Equity, of fraud as 
connected with notice. Act XIX of 1843, 
and previous Acts were repealed by Act XVI 
of 1864, section 68 of which enacts that 
every instrument of the description mention- 
ed in clauses 1 and 2 of section 16 of the 
Act shall have priority, if duly registered, 
over any other unregistered instrument. 
This section was reproduced in section 50 of 
Act XX of 1866, which also provides in sec- 
tion 48 that ‘ all instruments duly registered 
shall take effect against any oral 
agreement or declaration relating to the 
same property.” 

Section 48 of Act VIII of 1871 is the same 

(1) 10 M. IL A. 220; 3 W. R. (P. C.) 43. 

(2) White & Tudor L.C. , Vol. II, p. 175, 7th Edition, 
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as section 43 of tne Act now in force, ITI of 
1877. It reproduces section 43 of Act XX 
of 1866 with, the addition of the words 

“uuless whero the agreement or declaration 
has been accompanied or followel by delivery 
of possession. 

The interpretation of these successive enact- 
ments, and the question whether sections 43 
and 50 of the present Act are to be construed 
subject to the English equitable doctrines 
of notice, have been the subject of numerous 
and, one time, conflicting decisions of the 
Courts in India. All the High Courts and 
the Chief Court of the Punjab, however, seem 
now to be in accord in holding that a sub- 
sequent purchaser or mortgagee by registered 
deed is not entitled to priority to a purchaser 
or mortgagee of earlier date incases where 
the former has actual notice of the earlier 
purchase or mortgage. 

The contrary view wasi as it is true, taken 
in the case quoted by Irwin, J. Dena v. 
Gunpit (8), by a Fall Bench of the Punjab 
Chief Court. But the ruling in that case 
has been overruled by a Full Bench of the 
Punjab Chief Court in the case of Shankar 
Das v. Sher Zaman (4), 

In Madras the leading case upon the point 
is thatof Krishnamma v Surannı (5), which 
deals with the case of a mortgage by bond 
which was not registered and a subseqaent 
mortgage by registered deed. The sub- 
sequent mortgages took his mortgage with 
notice of the earlier mortgage but was not 
found to have acted fraudulently otherwise, 
The earlier mortgagee obtained possession, 
but his mortgage not being an oral one but 
by deed, section 50 of the Registration Act, 
which contains no exception of cases where 
possession has been obtained, applied. And it 
was pointed out that if the doctrine of notice 
was not applicable, a mortgage by unregistered 
bond would bein a worse position than a 
mortgage by mere verbal agreement. The 
latter, if he obtained possession, would be 
protected against a subsequent mortgage by 
registered deed, the former would not. This 
is an anomaly which can hardly have been 


“intended and which is avoided by giving 


effect to the doctrine of notice, as possession, 
if not itself notice, is very cogent evidence 
of notice. 

(3) 115 P. R. 1890. 


(4) 56 P. R. 1900. 
(5) 16 M. 148, 
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In Bombay in the case of Vohora Rewat 
Rein v. Harilal Jekison (6), it was ruled that 
a registered mortgage with notice of a prior 
valid oral mortgage is not entitled to 
preference. 

In Calcutta, in Abdool Hussain v. Raghu 
Nath Sahu (7), it was held that a purchaser, 
by registered deed, of property which had 
been mortgaged by an unregistered deed 
(registration being optional), if he bought 
with notice of the unregistered mortgage, 
took the property subject to that mortgage. 
This ruling was followed by the Allah- 
abad High Court in a similar case, 
Divan Singh v. Jadho Singh (8). The 
Privy Council Ruling under Act XIX of 
1843 above referred to affords some ground 
for supposing that even under that Act, 
which expressly excluded the doctrine of 
notice, the Courts would have been justified in 
refusing to give priority to a subsequent 
registered deed over a prior oral agreement 
or uaregistered deed if the subsequent re- 
gistered deed was tainted with fraud. And 
there is ample authority for the view 
that taking of legal estate after notice of a 
prior right is a species of fraud. 

Act XiX of 1843 having been repealed, and 
the subsequent enactments being silent upon 
the question of notice, I think that the 
doctrine of notice, though not specifically re- 
enacted, must be held to have revived being 
no longer held in abeyance by statutory pro- 
hibition. The doctrine depends upon the 
principle that Courts of Equity will not allow 
afraud to be perpetrated undercover of a 
statute if they can help it. 

In the case of saccessive mortgages the 
fraud, though not perhaps so obvious, is, I 
think, as realas in the case of successive 
sales.— ‘It is difficult to conceive how it can 
be anything but fraud for a person, 
with knowledge that another person has 
advanced money upon faith of having a 
security upon certain property, to seek, 
in cullusion with the person who has 
received the money, to make use of the Re- 
gistration Act to deprive the lender of his 
security.” 

I would, therefore, answer the question 
referred in the following terms: “A regisiered 


(6) P. J. Bom. H. C. 1896, p. 778. 
(7) 130. 70. 
(8) 19 A. 145, 


INDIAN CASES. 


599 


mortgage does not tak: priority over an 
earlier valid oral mortgage of the same pro- 
perty if the second mortgagee had actual 
notice of the oral mortgage at the time when 
the registered mortgage was made.” 

I have substituted the words actual notice 
for the word ‘notice’ in the question as refer- 
red, because the notice alleged in the case in 
which the reference has been made was actual 
notice, and it is, therefore, unnecessiry to go 
into the question whether a subsequent 
registered mortgage cin be effected by any 
notice, other than nebus notiea, of an evrliar 
mortgage by verbal agreement. 

Fox, C. j.—T concur. 

Bell, J.—I concur. 


(s. c. 3 Bur. L. T. 15.) 
LOWER BURMA CHIEF COURT. 
Secono Civic Arrear No. 259 or 1908, 
July 29, 1909. 
Preseni:—Mr. Justice Lowis. 
MAUNG NGWE YA -— APPRLLANT 
versus 


ALLAGAPPA CHETTY— RESPONDENT. 

Fraud—Ex parte decree—Bona fide belief. 

Where itis alleged that an co parte decree was 
obtained by frand and it is shown that the defendant 
did not reside at the place whore tho summons was 
serve:l, ib is not fraud on the part of the plaintiff if he 
had a bona fide belief that the defondant resided 
there, 


Appeal against the decree of the District 
Court of Hauthawaddy, passed on the 21st 
August 1908,in Civil Appeal No. 44 of 1903, 
setting aside the judgment and decree of 
the Township Court, Thongwa, and dismiss- 
ing the appellant’s (plaintiff's) suit filed in 
Civil Regular No. 234 of 1907. 

Mr. N. O. Sen, for the Appellant. 

Mr. Dantra, for the Respondent. 

Judgment.—Apart from a question 
of limitation, the only point for decision in 
this Court has been whether respondent, by 


‘alleging that appellant resided at Kyawin, 


whereas, as a matter of fact, he resided else- 
where, had obtained an ew parte decree hy 
fraud. The Conrt of first instance found that 
there had been fraud. The District Court 
found that there had been none. Jn this appeal 
to this Court objection has been taken to the 
District Judge’s view that the Judge of the 
Township Court should not have framed the 
jssue as to the existence or non-existence of 
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fraud as no allegation or suggestion of fraud 
had been made by the plaintiff (appellant) in 
his pleadings. I cannot agree with the Dis- 
trict Judge that there was no suggestion of 
frand in the plaint. Appellant (complain- 
ed ?) in the plaint that the fact of the Civil 
Regular Suits having been brought against 
him did not come to his knowledge until after 
the land had been sold. He did not explain 
how this somewhat singular state of things 
had come about, but he implied that it was 
not through any fault of his own and left 
it to be inferred that the fault lay with 
those who should have communicated 
the information to him. On the facts con- 
nected with the substituted service coming 
to light, the Judge was justified, to my mind, 
in holding that frand had been suggested. 
My attention has been drawn by the learned 
Advocate for the respondent to the principles 
enunciated in the Commentary on Order VII, 
Rules 1—6 at page 675 of Woodroffe and 
Ameer Ali’s Code of Civil Procedure to the 
effect that general allegations, however strong, 
cannot be looked upon as constituting an 
averment of fraud. In the present case 
there were no general allegations. There 
was, however, a statement which, taken by 
itself, was such as to imply that a fraud had 
actually been committed and it is clear from 
the rulings cited in the Commentary that as 
a statement of this kind existed, the Judge 
was not debarred from finding that a 
particular cause of action (viz: fraud on the 
respondent’s part) had been disclosed. 

Although I differ from the learned District 
Judge in thinking that the Township Judge 
should not have framed an issue as to fraud, 
I am quite at one with him in his view that 
as a matter of fact, fraud had not been prov- 
ed. There is no doubt that appellant has not 
resided at Kyawin for many years, but it is 
clear that he has not severed his connection 
with the place entirely and that the respond- 
ent’s belief that he still lived there was a 
ne Jide one. The appeal is dismissed with 
costs, 


Appeal dismissed, 
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(s. c. 8 Bar. L. T, 16.) 

LOWER BURMA CHIEF COURT. 
Secono Crvin Appear No. 315 os 1999. 
December 17, 1909. 
Present:—Mr. Justice Parlett. 
MAUNG THAN DAING — APPELTANT 
versus 


U THE AND ANOTHER —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VII 
R. 17 —Amendment of plaint— Deliberately deferred tilt 
decision of another suit—Not bona fide mistake. 

Although rule 17 of Order VII is in wider terms 
than section 530f the old Code, amendments are still 
to be madeon such terms as may be just, and chis 
cannot mean that they may be allowed so as to defeat 
the object of limitation and of the rules as to the 
framing of suits. Thus generally an amendment 
should not be allowed save when the plaintiff by some 
mistake or misapprehension has failed to put things 
properly bofore the Court. 

An amendment will not be allowed where tho 
amendment was deliberately not sought to be made 
and was deferred till the failure of another suit made 
it clear to the plaintiff that without amendment he 
had no chance of obtaining the relief he desired. 


Appeal against the decree of the Divisional 
Court of Prome, dated the 3rd September 
1904, passed in Civil Appeal No. 23 of 1909, 
reversing the finding and decree of the Sub- 
Divisional Court of Prome, and dismissing the 
appellant’s (plaintiff’s) suit filed in Civil Snit 
No. 5 of 1999. 

Mr. N. C. Sen, for the Appellant. 

udgment.—The circamstances of 
the case are fully set out in the judgments of 
the two lower Courts and need not be repeat 
ed here. ` : 

Facts of the case which are set out in 
the judgment of the Divisional Court of 
Prome are as follows: — 


Appellant Maung Than Daing mortguged 
the land in dispute to respondent Maung The. 
On 19th March 1907, Maung The obtained a 
mortgage decree against appellant on admis- 
sion. The land was sold in execution of the 
decree and the sale confirmed, Maune The 
purchasing the land. The sale was confirmed 
on 9th September 1907. Maung The sold the 
land to the 2nd respondent Maung Pyu Tha 
for Rs. 400 on 15th November 1907, by a re- 
gistered deed of sale. On the lst February 
1908, Manug Than Daing filed a suit in the 
Sub- Divisional Court of Prome (No.5 of 1908) 
for the cancellation of the deed of sale exe- 
cuted by Maung The in favour of Maung 
Pyu Tha. Whilst this suit was still pending 
on 17th August 1908, Maung Than Daing filed 
another suit in the Township Court, Hmawza 
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(Civil Regular No. 189) to have the mort- 
gage decree in Civil Regular No. 62 of 1907 
seb aside on the ground of fraud. Pending the 
decision of this suit the suit in the Sub-Divi- 
sional Court was adjourned sine die. The 
suit to set aside the mortgage-decree was 
dismissed on 28th January 1909. Having 
lost this suit appellant applied to amend 
the plaint in Civil Regular No. 5 of 1908 in 
the Sub-Divisional Court, Prome, by the addi- 
tion of a prayer to set aside the sale in exe- 
cution of the mortgage-decree. The amend- 
ment was allowed and the amended plaint 
filed apparently on May 9th, 1909. On 19th 
June 1909 appellant obtained a decree for 
setting aside the sale in Execution Case No. 
74 of 1907 of the Township Court, Hmawza.] 

Itisurged on second appealthat amendment 
of the plaint was rightly allowed by the Town- 
ship Court, as it did not change the character 
of the suit and that as the plaint as origin- 
ally filed was in time, the amended plaint 
was not barred by limitation. 

I have been referred to several rulings in 
support of the first pointurged. 


In Hunoomanpersaud Panday v. Musammat’ 


Babooee Munraj Koor (1) it was laid down 
that if the recorded issues do not enable 
the OCourtto try the whole case on its 
merits, opportunity should be afforded by 
amendment for a decision upon the real points 
in dispute. 

In Narayan v. Shankunnd (2) it was held 
that amendment should be allowed when 
the plaint was framed under a bona fide 
mistake or erroneons advice and the other 
party conl:l ba adequately compensated 
by costs. 

In Kasinath Das v. Sadasty Patnaik (3) it 
was said that an alteration in the relief dogs 
not alter the character of the suit. 

In Saral Chand Mitter v. Mohun Bibi (4) 
it was laid. down that section 53 of the 
old Civil Procedure Code mast ba read with 
sections 42 and 45, and that an alternative case 
which arises out of and is immediately con- 
‘nected with thesame transaction may be in- 
troduced in anendment, if not inconsistent 
with the case first sét up. 

But noneof these cases are parallel with 
the present. The amendment was not 

(I) GAM. I. AL 393 ; 18 W. R. 81 Note. 

(2) 20 M. 255. 


(3) 20 C. 805. 
(4) 250. 371. 
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“sought and granted because the Court found 


the issues as originally recorded insufficient 
for the decision of the whole case, but was 
deliberately deferred until the failure of the 
other suit to set aside the mortgage decree 
made it clear to the plaintiff that without 
amendment he had no chance of obtaining the 
relief he desired. 

There was no bon fide mistake and the 
erroneous advice appears to have been given 
after deliberate consideration. Obviously no 


“compensation in costs to the other party could 


beadequate. 

Nor is it a case merely of alteration in the 
relief sought, nor of an alteration case arising 
out of the same transaction. The relief was 
different, based on different causes of action, 
and against a different person and the two 
cases arose out of different transactions, in the 
former the sale by 1st to 2nd defendant, and 
in the latter, Lst defendant’s purchase at the 
auction sale, 

It is true that rule 17 of Order VIL is in 
wider terms than section 53 of the old Code, 
and the plaintiff induced the Court to post- 
pone the suit until the new Code came into 
force. But amendments are still to be made 
on such terms as may be just, and this 
cannot be taken to mean that they may be 
allowed so as to defeat the object of limit- 
ation and of the rules as to the frame of suit. 
The general rule was, and, in my opinion. 
still is, that amendment should not be 
allowed save when the plaintiff by some 
mistake or misapprehension has failed to 
put things properly before the Court. That 
was certainly not the case here. 

I consider the Divisional Court's decision 
was right that the amendment should not 
have been allowed, and that the suit, as 
amended was barred by limitation. 

This appeal is, therefore, dismissed. 

Appeal dismissed, 





(s. c. 3 Bur. L. T. 17.) 

LOWER BURMA CHIEF COURT. 
First Crvin Aepeat No. 327 of 1907, 
January 17, 1910. 
Present:—Mr. Justice Robinson. 
HANDANDASS AND OTHERS— PLAINTIFFS 
versus 
Rani MOHORI BIBI AND OTHERS — 


DEFENDANTS. 
Contract—Offer and acceptance—Statement of lowest 
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price in answer to enquiry not an offer to sell —Broker 


prima facie agent of first employer. i 

In answer to a telegram from a broker, “Have likely 
purchaser your three proporties. Telegraph lowest 
price for each,” the owner replied stating his lowest 
price for each property. The broker accepted carnest 
money for one property and wired back informing 
the owner of the receipt thereof and asking for the 
title deeds. The owner refused to sell one alone :— 


Held, thatthere was no complete contract. 

A. statement of the lowest price mado in answer to 
an enquiry as to the lowest price for cash is not an 
offer, but only evidence of a willingness to treat. 

Harvey v. Facey, (1893) L. R. App. Cas. 652; 1 R. 
428; 69 L. T. 504; 42 W. R. 129;62 L. J. P. C. 127, 


followed. 
A broker is prima facie the agent ofthe party 


who first employs him. To make him theagent of 
the other party there must be something more than 
mere negotiation, There must be some words or 
conduct by which an authorization to act on behalf of 
the other party is expressed or is to be affirmatively 


inferred. 
Mr. B, Cowasjee, for the Plaintiff. 
Messrs. Giles, Higinbotham and N. N. 
Burjorjee, for the Defendants. 
Judgment.—Plaintiffs sue for the 
specific performance of an alleged contract 
to sell a bouse No. Sin 29th Street which 
stands on lots 9 and 10 in Block D 1. Plain- 
tiffs went to Messrs. Balthazar and Son and 
“ instructed them to try and buy three proper- 
ties for them from Raja Shew Bux Bogla 
who js now dead and is represented by defen- 
dant No. 1. Mr. Balthazar accordingly wired 
to the Raja’s firm Gulabroy Shew Bux in 
Calcutta on the 17th September 1907 as 
follows :— 

“Have likely purchaser your three proper- 
ties. Telegraph lowest price for each.” 

An answer was sent the same day in the 
following terms’ Pachandaung 55,000, Ahlone 
25,000, No. 9, 45,000. Reply by to-morrow.” 
A reply was sent and received in Calcutta 
on the 18th September. “Sold house 29th 
Street your limit received earnest money 
Rs. 5,000 Forward deeds.” For plaintiffs itis 
argued that these telegrams constitute a 
concluded contract to sell and buy this house. 

On the same date Shew Bux wired to 
Balthazar— Cannot sell No. 9 alone. Can 
sell three properties together. See our Agent.” 

On the 22nd all three properties were sold 
to defendant No. 2 and an agreement to sell to 
them was executed. A duly registered deed 
of sale has since been executed. 

In the view that [take it is unnecessary to 
set forth the other facts in detail. 

The following issues were framed. 
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1. Was there any contract to sell the pro- 
perty in suit ? 

2. If so, had defendants Nos. 2 (a) and 
No. 2 (b) any notice thereof before they 
purchased the property ? 

3. If plaintiffs are not entitled to a decree 
for specific performance are they entitled to 
any, and if so, what damages ? 

The answer to the first issue is, I think, 
finally: concluded by the decision of their 
Lordships of the Privy Council in Hurvey v. 
Facey (1). The facts of that case are very 
similar to those of the present suit. There 
the appellant telegraphed “will you sell us 
B. H. P.? Telegraph lowest cash price.” 
Respondent telegaphed in reply. “Lowest 
price for B. H. P. £900.” Then the appel- 
lants telegraphed, “we agree to buy B. H. P. 
for £500 asked by you. Please send us your 
title-deeds in order that we may get early 
possession.” No reply was sent. The jndg- 
ment concludes as follows—‘“Their Lordships 
are of opinion that the mere statement of 
the price at which the vendor would sell 
contains no implied contract to sell at that 
price to the persons making the enquiry.” 
In that case two questions were asked, namely, 
whether the respondent would sell to the 
appellants, and the lowest price. The first 
question was not answered at all and it was 
held that an answer to itin the affirmative 
cauld not be implied as the contract must 
appear in the telegrams themselves. If the 
intending purchaser himself asks the lowest 
price and is told in reply what it is, the 
case is clearly stronger than when a broker 
saying he has a likely purchaser merely 
enquires the price. If no offer to sell at the 
price quoted is to be held to have been made 
in that case still less can it be held in the 
present case and I must hold that in telegraph- 
ing the lowést prices a willingness to treat 
only is to be inferred. 

The vendor’s telegram, however, in the 
present case concludes with the words “reply 
by to-morrow” and I am asked to hold that 
these additional words take the case out of 
the rule in Harvey v. Fucey (1). I am 
unable to hold that they doso. If the pre- 
ceding words only amount to a willingness 
to treat then these words merely show that 
that willingness is to continue only till 
the nextday. Had they amounted to an 

(1) (1898) L. R. App. Cas. 552; 1 R. 428; 69 L. 
504; 42 W, R. 129; 62 L. J. P. ©. 127, 
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offer to sell the offer was to remain open only 
till the next day. The additional words only 
place a limit of time on the effect of the other 
parts of the telegram and thus cannot make 
any difference to the meaning to be attached 
to the other parts. The vendor only says 
he is willing to consider any offer that may 
be made, but if one is made it must be made 
within twenty-four hours. 

It has also been argued that Mr. Balthazar 
became, as the result of the telegram, infurm- 
ing him of the lowest price for each of the 
three properties, the Agent of the vendor 
and that he was thereby authorized to sell all 
or any of them at those prices. The broker 
is prima factethe Agent for the party who 
first employs him. To make him the Agent 
for the other party there must be evidence 
of something more- than mere negotiation. 
There ‘must be some words or conduct by 
which an authorization to act on behalf of 
the other party is expressed or is to be 
affirmatively inferred. He approached Shew 
Bux asthe Agent of plaintiffs and the mere 
quotation of the lowest price is not enough to 
create an authority to sell. If it was so the 
decision in Harvey v. Facey (1) could not 
have been passed. He asked for irformation 
for an intending purchaser and no more and 
itis impossible to read into the telegram 
that which it does not contain. The 
contract must be contained in the tele- 
grams, and if it is necessary to supple- 
ment them in order to complete the contract 
there is no contract. 

It is not thus necessary to decide the other 
issues, but as they were argued at length I 
will briefly record my decisions on them. 
Before defendant two can ba deprived of 
their purchase it would be necessary to show 
that they had not paid their money in good 
faith and without notice. That they knew 
there were or might be other purchasers in 
the field is not unlikely, but there is no evi- 
dencə sufficient to show that they knew of 
any sale to plaintiffs or that they paid 
otherwise than in good faith. The only evi- 
dence of any moment is that Mr. Balthazar 
who says he told Rambux that the house had 
been already sold. Even so, however, all 
that was said was in the course of a casual 
conversation and he was not told any details. 
Mr. Balthazar was abroker and may have 
heard it in any way. There was nothing 


said as to when or how or to.whom it had . 
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been sold and Rambux was dealing direct 
with the vendor who gave him no indication 
of a sale to any one else, Statements, such 
as this, are not sufficient to effect a person 
with notice nor enough to put him on enquiry. 
Accepting Mr. Balthazar’s evidence éntirely 
so far as it goes, I think there was no sufficient 
notice and the specific performance could not 
be decreed. 

As to damages I disbelieve the evidence of 
the offer of Rs. 58,000. In the dull state of 
the market far more proof than that given 
would be required to show that the purchaser 
could have made so snbstantial a profit on 
his bargain. Mr. Balthazar too says the price 
given was full value for the property. There 
is no other proof of what damages was 
sustained and nothing but nominal damages 
at most could have been granted. 

The suit will, therefore, be dismissed with 
costs, plaintiffs paying the costs of both sets 
of defendants. 

Suit dismissed. 





(s. c. 3 Bur. L. T. 24.) 
LOWER BURMA CHIEF COURT. 
Seconp Civit APPEAL No. 16 or 1907, 
December 20, 1909. 
Present: —Sir Charles Fox, Kr., Chief Jadge, 
and Mr. Justice Parlett. 
TUN AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
VETEUs 
MA NI AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Buddhist Law—Pre-emption—Physical possession, 
meaning of Limitation Act (XV of 1877), Sch. II, 
art. 10. 

The expression “physical possession” in article 10 
of the second Schedule of the Limitation Act, means 


U TET 


-œ possession that is personal and immediate or, in 


other words, a possession perceptible to the senses 
and evident to everybody as much as possession can be 
The expression precludes 
any sort of formal or constructive possession or even 
possession by attornment of tenants. The entry of 
one’s name in the Revenue Registers as owner would 
not constitute a taking of physical possession. 

Appeal against the decree of the Divisional 
Court of Hanthawaddy, passed on the 10th 
December 1906, in Civil Appeal No. 82 of 
1906, dismissing the appeal of the appellants 
(plaintiffs) against the decree of the District 
Court of Hanthawaddy, passed in Civil 
Regular No. 18 of 1905, dismissing the appel- 
lant’s suit, 
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Mr. N. N. Burjorjee, for the Appellants. 
Jur. Ormiston, for the Respondents. 
Judgment. 

Fox, C. J.—The snit was to enforce a 
right of pre-emption of some paddy land. 
The land belonged to the parents of the 
plaintiffs. After the death of their father 
their mother, the lst defendant, Ma Ni 
verbally transferred the land for Rs. 1,000 to 
the 6th defendant Ma Gyi. This was in 
1900. The transaction was reported and 
entered in Revenue Register IV as a sale. 
The land remained, however, in the occupa- 
tion of another son of Ma Niand her deceased 
husband until, as the plaintitis assert, the 
month of May 1904. The suit was tiled on 
the 24th March 1905. Ma Gyi, however, set 
up that she had been in possession since 1900, 
the son Ko Tha Dok having occupied the land 
as her tenant from the time of the sale until 
the end of the cultivating season of 1903-4. 
On her behalf it was and iscontended that the 
suit was barred by limitation under article 10 
of the 2nd Schedule to the Limitation Act 
at the time in force. Under that article the 
period of limitation for a suit to enforce a 
right of pre-emption is one year and the 
period begins to run from. the time when the 
purchaser takes, under the sale sought to be 
impeached physical possession of the whole 
of the property sold, or where the subject of 
the sale does not admit of physical possession, 
when the instrument of sale is registered. 
The last part of the article does not apply, 
because there wus in the present case no re- 
gistered instrument of sale, and because 
whatever physical possession” means, it is 
not contended that paddy land does not 
admit of such possession. The question then 
is whether Ma Gyi took physical possession 
of the property more than a year before the 
institution of the suit. In the present Limit- 
ation Act the term “actual possession” was 
used, and in regard to this term, Stuart, ©. J., 
was of opinion that it meant “visible 
and tangible” possession. In Batul Begam v. 


Mansur Ali Khan (1) their Lordships of the’ 


Privy Council point out that the word 
“physical” is of itself a strong word, highly 
restrictive of the kind of possession indicat- 
ed, and when it is found that the Legislature 
hasin successive enactments about the limit- 
ation of such suits gone on strengthening the 


language used, it is evident that the word has 
(1) 24.A. 17; 3 Bom. L. R. 707; 5 C. W. N. 888, 
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baan very dalibarately cho3zen and for a re- 
strictive purpose. They considered that the 
expression “visible and tangible’ used by 
Stuart, C. J., in regard to the words “actual 
possession” were applicable with still more 
certainty to the words “physical possession” 
and that what is meant by the latter words 
is a “personal and immediate” possession. 
In other words, I take it, ib means a posses- 
sion perceptible to the seuses and evident to 
every body as much as possession can be 
perceived and be evident. The construction 
appears to me to preclude any sort of formal 
or constructive possession, or even possession 
through obtaining the attornment of tenants 
at tbe time being on the land being included 
in the expression. 

The District Judge found that Ko Tha Dok 
held the land as tenant of Ma Gyi after the 
sale. This was disputed and one of the 
grounds of appeal to the Divisional Court was 
that the District Court’s finding that Ko Dok 
worked as tenant of Ma Gyi was not borne 
out by the evidence. The Divisional Judge 
did not deal with this ground of appeal. If 
Ma Gyi taking possession by making an 
arrangement with Ko Tha Dok that he should 
continue to occupy the land as her tenant 
could ronstitute a taking of “physical posses- 
sion,’ I think tie case would have to go 
back to the Divisional Judge for a finding on 
the evidence as to whether such an arrange- 
ment had ever been come to. Upon the in- 
terpretation, however, which their Lordships 
of the Privy Council have put on the expres- 
sion physical possession.” I do not think 
that such an arrangement would constitute a 
taking of physical possession. Still less would 
the entry of Ma Gyi’s name in the Revenue 
Registers as the owner constitute a taking by 
her of such possession. 

I would set aside the decrees of both 
the lower Courts, and direct that the suit 
be dealt with on the merits by the District 
Court. 

I would order the respondent Ma Gyi to 
pay the plaintiff’s costs in the Divisional 
Court and in this Court. The costs in the 
District Court should abide the result of the 
case in that Court. 

Parlett. J.—I concur. 

Order set aside. 
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(s. c. 3 Bur. L. T. 29.) 
LOWER BURMA CHIEF COURT. 
Frest Crvit Appear No. 83 or 1909. 
January 24, 1910. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 
SULIMAN AHMED SEDAT— APPELLANT 
versus | 
PALANKAPPA CHETTY AND ANOTHER— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 55 (1X(f)— 
Mortgagee selling under power of sale —Possession. how 
given—Obstructive conduct of tenants does not affect 
possession. 

A mortgagee of land with an inhabited house there- 
on sold the property in virtue of his power of sale. 
The purchaser after paying a certain sum as earnest. 
money refnsed to pay the balance of the purchase-: 
money and claimed back what he had paid because 
the tenantsof the house refused to recognise cither 
party as theirlandlord and to pay rent. Under the 
circumstances the purchaser cortended’ that the 
vendor could not give him effective possession 
of the property: 

Held, that the vendor could give effective possession 
of the property. 

Appeal against the decree of the Judge on 
the Original Side passed on the 22nd Febru- 
ary 1909, in Civil Regular Suit No. 392 of 
1907, giving to the (plaintiffs) respondents 
decree for-the balance of the purchase money 
with interest thereon. 

Mr. Giles, for the Appellant. 

Mr. J. It. Dass, for the Resvondents, 


Judgment. 


Fox, C, J.—The suit was for the balance 
of purchase money ona sale of land having 
an inhabited house thereon. It is not disput- 
ed that the plaintiff-respondents sold the 
property which is situate in Rangoon in 
professed exercise ofa power of sale contain- 
edin a mortgage ofthe property to them. 
The defendant-appellant paid a portion of 
the purchase-money, and accepted the title 
offered as good, but he refused to pay the 
balance of the ptirchase-money and claimed 
back what he had paid because the tenants 
of the house refused to recognize either the 
plaintiffs or the defendant as their landlords 
or landlord, and to pay their rents to the 
defendant Under the circumstances it was 
contended that the plaintiffs could not give 


effective possession of the property, and that ; 


consequently the defendant was not bound to 
complete his purchase. In support of this 
contention section 55 (1) Œ) of the Transfer 
of Property Act was reliedon. This clause 
read with the opening clause of the section 


INDIAN CASES. 


605 


makes it obligatory on the seller, in the ab- 
sence of acontract to the contrary, to give the 
buyer or such person as he directs such 
possession of the property as its nature admits 
of. 

It appears to me very doubtful whether 
any part of this section applies to a sale by 
a mortgagee in professed! exercise of a power 
of sale conferred by a mortgage-deed. Such 
a sale usually is sale in tnettum, to which the 
rules in section 55 do not necessarily or 
obviously apply. To take an instance of this, 
clause 2 of the section says that the seller of 
immovable property shall be deemed to con- 
tract with the buyer that the interest which 
the seller professes to transfer to the buyer 
subsists, and that he has prower to transfer 
the same: this applies to every sale between a 
voluntary seller and buyer but it does not 
apply to a sale by a Court in execution of 
a decree. (See Gour's Transfer of Property 
Act paraa, 728 and 729.) 

Bat even if the section does apply, the 
term “ possession ” is open to a great variety 
of meanings, and the giving of such posses- 
sion as the nature of the property admits 
may be satisfied by the mere handing over 
of the title deeds when the property is inthe 
occupation of tenants (Gour para. 670.) 
When the property is occupied by tenants 
let in by the mortgagor, the mortgagee can- 
not reasonably be called on to do more than 
give notice to the tenants that he has sold to 
the purchaser under his power .of sale, The 
purchaser, undoubtedly, acquires the right to 
receive the rents by virtue of hig purchase, 
and on the acquistion of such right he also 
obtains such possession as the nature of 
the property admits of. Obstructive conduct 
on the part of the tenants does not affect 
his rights any morethan such conduct towards 
the mortgagor previous to the sale would 
have affected the latter’s rights. lu my 
Opinion the defendant was bound to pay the 
purchase-money in full, 

I would dismiss the appeal with costs. 

Parlett, J.—I concur. 

Appeal dismissed. 
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U PO LON V. SOOLINAN HAJI. 
(s. c. 3 Bur. L. T. 30.) aa 
WER BURMA CHIEF 3 
A Civıp Appeat No. 461 or 1909. 
January 26, 1910. 
Present: —Mr. Justice Robinson. 
U PO LON—PLAINTIFF 
versus 
SOOLIMAN HAJI BROTHERS AND OTHERS— 


DEFENDANTS. PS 

Idhist Law —Presumption of ownership of house 

Ning an coverture on land belonging to wife alone— 

Joint property —Power of one of parties to marriage to 

deal with joint property —Transfer of Property Act (Iv 

of 1882), 5 41—Bona fide mortgagee without notice for 
73 


HESA : e: 
consideration—Acquiescen h . 
A piece of Government land wasin the possession 


ifo mauy.ycars before her marriage and 
te heeds she obtained a lease of it from 
Government. A house was then built onthe land 
and sho mortgaged it to a Chetty without the consent 
of her husband bit for the benefit of her son. The 
mortgage contained a power of sale. It was proved 
that the husband came to know of the mortgage and 
took no steps to set it aside uutil after the Chetty 
refused to allow his wifc further time to pay off the 
mortgagc-money+ Ho then filed this suit: i 
Held, that in the absence of any evidence to tho 
contrary, the house must be presumed to be tho Joint 
property of husband and wife and that a mortgage o 
tho houso was under the circumstances, not a bona fide 
mortgage without notice for consideration: that tho 
husband must be held to have acquiesced iu the mort- 
gage; but from his cousent to the mortgage no 
Presumption could he made that he consented to 


abala wed Paian Chetty, 1 L. B. R. 11, followed. 
Mr. Sealy with Mr. Harvey, for the Plain- 
if. 
i Mr. J. R. Das, for the Defendants. 
Judgment.—Plaintiff sues alleging 
that a house which is the joint property of 
himself and the second defendant, who is his 
wife, was mortgaged by the second defendant 
and their son, the third defendant, without 
plaintiff's knowledge and consent; that he 
first heard of the mortgage -when the house 
was advertised for sale on the 25th November 
1909. He claims that the mortgage-deed is 
void and asks that it may be cancelled. First 
defendant pleads that the house in question 
in the sole property of the second defendant 
in whose name the lease of the land in which 
it stands was issued. He denies that the 
second defendant mortgaged the house with- 
out plaintiff's knowledge and i consent and 
pleads that she had a perfect righi to do so; 
further, that he being a bona fide mortgagee 
withont zotice for consideration plaintiff is 
estopped from putting forward, even if he is 
entitled to, a claim to the said house. The 
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second and third defendants have put in 
written statements which I need not refer to 
in detail. There can ba no question I think 
that the house is the joint property of the 
husband and the wife. The evidence shows 
that the land was in possession of second de- 
feudant before her marriage to plaintiff— 
that was some 40 years ago, and that the 
house was built thereon by her mother. 
After her marriage that house was burnt 
down and a new house was built on the 
site by plaintiff. That house and another 
house were both destroyed by fire and some 
two years ago while plaintiff and second de- 
fendant were still husband and wife and 
living together—<she house in question was 
built. The land is squatter land and the 
léase, thereof, which was issued on the 19th 
day of June 1908, to second defendant, is a 
lease for 5 years from the lst July 1908. 
The mere fact that there is no title-deed for 
the house and that plaintiff allowed a lease 
which was issued after the house was built to 
issue in the name of second defendant his wife 
alone cannot, I think, change the character 
of the property in the house or estop plain- 
tif from claiming to bo a part owner therein. 
The presumption that must arise as regards 
the ownership of the house built during their 
coverbure inthe total absence of all evidenca 
to show that it was built with separate pro- 
perty of one or other of the parties to the 
marriage is that the house is joint property 
of the husband and'wife. It has baen urged 
that by reason of section 41 of the Transfer 
of Proparty Act plaintiff is not entitled to 
raise the claim that he does since the trans- 
feree of the house had acted in good faith and 


after taking reasonable care to ascertain that 


the transferor had power to make the transfer, 
The first defendant has been in Burma for 
20 years and has been engaged in money- 
lending transactions with Burmans aud kuows 
perfectly well that it is at any rate safer in 
the absence of absolute proof to the contrary 
to deal with both the husband and the wife 
and as to lending money on promissory-notes 
he admits that he requires the signatures of 
both. The third defendant had been for 
some years his clerk and for the last 2 years 


“has been acting as a paddy-broker under him. 


He knew that he had a father and knew that 
the son lived with his parents. He must 
have had reason .to suppose that this house 
might be the joint property of the husband 
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and wife. His plea is that he was told the 
lease was the only title-deed, and that as the 
land stood in the name of the wife alone, 
he was justified in assiaming that the house 
standing on the land also belonged to the 
wife alone. I cannot allow this. It is further 
urged that by allowing the lease to issue in 
the name of the wife alone plaintiff allowed 
second defendant to be held out as the owner 
of the property and that he, therefore, cannot 
now deny that sheis not the owner of the 
whole of it. There is no holding out as to 
the house however. I, therefore, hold that 
the house is the joint property of the husband 
and the wife. 

The law as to the power of one or other of 
the parties toa marriage to deal with joint 
property is now settled. In the case of Mu 
Thu v. Ma. Bu (1), it was laid down that a 
husband cannot sell or alienate joint property 
without the wife’s consent or against her 
will. This ruling was approved of in Ma 
Shwe Uv. Ma Kyu (2). It was held in 
Maung Twe v. Ramen Chetty (3), that the 
fact that there was no open protest was not 
sufficient to support the dealing by the other 
party and, further, that because a wife con- 
sents to a mortgage no presumption that she 
also consents to sale of the property arises 
and that even subsequent acquiescence in the 
sale would not be proof of her consent to it. 
In the case of Ratana v. Kumarappa Chetty 
(4), a mortgage was executed by a wife to 
pay off a debt due by her husband which had 
been embodied in a decree. The plaintiff, 
the husband, was not aware of the intention 
to mortgage but he was aware of the 
loan being given and was aware that a 
mortgage was executed. He took no steps to 
have the mortgage seb aside and was held to 
have acquiesced in it. The mortgage was 
held binding on the whole property. In the 
present case the mortgage is by the wife 
alone and the mortgage was not for the bene- 
fit of the plaintiff, her husband, but for her 
sou. Itis impossible to read the evidence 
without holding that although the husband 
may not have been aware of the mortgage 
at the time it was executed, he became aware 
of it shortly afterwards on his return to Ran- 
goon. He does not allege that there was any 


attempt on the part of the wife and the son 
(1) L. B. S. J. 578. 
(2) 3 L. B. R. 66 (F. B.) 
(3) 1 L. B. R. 11. 
(4) 8 Bom, L, R. 319, 
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to mortgage the property contrary to his in- 
terests. He does not say that he would not 
have approved of the mortgage for the benefit 
of the son if he had known that it was going 
to be executed, and although aware of it he 
remained silent and in fact approved of the 
action of his wife. These being the facts it 
appears to me that the case falls within the 
decisions that I have quoted above and that 
the mortgage is valid and as regards the 
whole property, that is, it will apply to 
the share of the husband as well as that of 
the wife. But while plaintiff may have ap- 
proved of and acquiesced in a mortgage exo- 
cuted by his wife alone of their joint pro- 
perty, the money borrowed being for the 
benefit of the son, there is nothing to show 
that he was aware of the terms of the mort- 
gage deed or that he knew that a power of 
sale had been given, and as pointed owt in 
Maung Twe v. Ramen Chetty (3), becanse he 
consented to the mortgage there is no pre- 
sumption that he consented to the power of 
sale. There is evidence to show that when 
demand was made for payment, the wife, de- 
fendant No..2, went to defendant No, 1 and 
asked for time. I can see no reason for sup- 
posing that she did not do this with the full 
knowledge of her husband. Had time been 
granted I think it is reasonably certain that 
the husband would have raised no objection 
to the mortgage at all, but when defendant 
No. 1 declined to give time and advertised 
the property for sale then, and then only, did 
the plaintiff file the present suit and urged 
that the transaction was void as against him. 
But before it can be presumed that he had 
consented to the grant of a power of sale to 
the mortgagee something more must be prov- 
ed than mere knowledge that a mortgage had 
been executed. Nothing of that kind has 
been proved and I must, therefore, hold that 
he did not acquiesce in or consent to the 
power of sale and that although the mortgage 
including the power of sale, was valid as re- 
gards the share of the second defendant in 
this suit, the mortgage only is valid in reg- 
pect of the plaintiff’s share but not the power 
of sale. There will be a decree accordingly 
declaring the mortgage valid as regards the 
whole property and that the power of sale is 
valid only as regards the second defendant's 


share. In the circumstances, the parties will 
bear their own costs, 


Duil decreed, 
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PITCHE PILLAY V. MAUNG PET. 


(s. c. 3 Bur. L. T. 84) ` 
LOWER BURMA CHIEF COURT. 
Seconp Civ APPEAL No. 239 oF 1905. 
August 5, 1909. 
Present:_-Mr. Justice Parlelt. 
PITCHE PILLAY-—-APPELLANT 
versus ` 
MAUNG PET AND oTHERS—RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 268, 272, 
278, 280 and 283— Atlachment by prohibitory order— 
Removal ‘of attachment—Declaratory swit—Diseretion of 
Court, when tobe interfered with—Specific Relief Act 
(I of 1877), s. 42. 

Section 272 of the Code of Civil Procedure (1882) 
applies to the investigation of claims arising out 
of attachmont by prohibitory order under section 268 
and, therefore, a party aggrieved by an order passed 


in the circumstances under section 272 hasa remedy , 


under section 288 of the Code. 
Chidambara Patter v. Ramasawny Patter, 27 M. 67; 


13 M. L. J. 467, approved. 

Harilal v. Ahesang, 4 B. 323, disapproved. 

The only difference between a suit under section 
283 of the Code of Civil Procedure and section 42 of 
the Specific Relict Act is that in the former case the 
period of limitation is shorter. 

Where a Court has exercised its discretion and 
granted a declaratory decree, the appellate Court 
errs in interfering with the exercise of that discretion 
merely on the ground that the plaintiff had a 
remedy open to him other than the suit for a declara- 
tion. The appellate Court should not interfere with 
the exercise of that discretion unless it is satisfied 
that the lower Court had not good grounds for 
exercising it. 

Appeal against the decree of the District 
Court of Toungoo, dated the 17th August 
1908, passed in Civil Appeal No. 22 of 1908, 
setting aside the decree of the Township 
Court of Pyu and dismissing the claim of the 
appellant (plaintiff) preferred in Civil Regu- 
Jar Suit No. 30 of 1908. 

Mr. Palit, for the Appellant. 

Mr. J. R. Das, for the Respondents. 

Judgment.—In execution of a decree 
against Po Chon and Ma Shu, P. S. P. Piche 
Pillay on 16th December 1907, obtained an 
order under section 268 (a), Code of Civil 
Procedure, 1882, prohibiting Maung Pet and 
Ma Kays from paying to Maung Po Chon and 
Ma Shu 500 baskets of paddy, valued at 
Rs. 500, alleged to be due to them as rent of 
paddy land. 

On 2nd January 1908 Maung Pet and Ma 
Kaya petitioned the Court saying that they 
owed nothing to Maung Po Chon and Ma Shu, 
but that 500 baskets of paddy was due from 
them to Ma Ngwe Baw and Ma In, as rent 
and praying for the withdrawal of the pro- 
hibitory order. Piche Pillay on the same day 
petitioned the Court asking that the 500 
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baskets might be taken possession of by the 
bailiff and sold by auction. The Township 
Court, after examining Maung Pet on oath 
withdrew the prohibitory order passed under 
section 268. 

On 13th January 1908 Piche Pillay filed a 
suit in thè Township Court against Maung 
Pet and Ma Kaya, Maung Ngwe Baw and Ma 
In for a declaration that the 500 baskets of 
paddy was the property of Maung Po Chon 
and Ma Shu, and on 15th February 1908 he 
obtained a decree in these terms. 


On 13th March 1908 all four defendants 
appealed to the District Court which, on 7th 
August 1908, set aside the decree on the 
ground that the suit was not maintainable. 

Against that decision this appeal is filed. 

The learned District Judge held that as 
section 278 does not apply to orders under 
section 268, the Court had no power to with- 
draw its prohibitory order, but ought to have 
continued it in force and allowed the decree- 
holder to apply for the appointment of a 
receiver who could, if necessary, have sued 
Maung Pet and Ma Kaya for the debt alleged 
to be due from them to Maung Po Chon and 
Ma Shu. He further held that when the 
Court improperly withdrew the prohibitory 
order, Pitche Pillay might have applied to 
set the order of withdrawal aside as being 
passed ew parte or he might have applied to 
this Court to revise the order as being passed 
without jurisdiction. [ may remark that 
though the order of withdrawal may have 
been passed without hearing the decree-holder 
yet the latter’s pleader presented a petition 
in Court on that day so that the order 
may not have been ew parte in the sense of 
being passed in his absence. However, he 
could apparently have applied to the Court 
to review its order withdrawing the prohibi- 
tory order so that, as the District Judge 
says, he had a remedy by application in the 
Township Court or in this Court. 

The District Court, therefore, held that this 
sait is not permitted by section 283, Civil 
Procedure Code, and being doubtful whe- 
ther a suit will lie undersection 42 of Specific 
Relief Act, and in view of the fact that even 
if such a suit does lie, a declaratory decree 
may be refused at the discretion of the Court, 
reversed the decree of the Township Court, 
In my opinion, this last question should not 
have been treated in this way. The Town- 
ship Court might have discretion to grant 
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or refuse a declaratory dacre2, bat the 
appellate Court could not reverse that decree 
merely on the ground that the Township 
Court might have refused to grant it. The 
appellate Court should have decided whether 
a sait under section 42, Specifiz Relief Act, 
did or did not lie, and if it held that it did, 
should have considered the merits of the case 
and determined whether good grounds existed 
for the Township Court to exercise its discre- 
tionary power of granting the declaratory 
decree. 

In Harilal v. Ahesang (1) it was held that 
section 278 had no application to an order 
under section 268, and thatif an alleged 
debtor give notice to the Court that no debt 
existed, the Court should satisfy itself of the 
existence, or otherwise, of the debt, and if it 
came to the conclusion that no debt existed, 
should abstain from proceeding to sale. 
` Ina later roling of the same Court, Loolsa 
Goolal v. John Antone (2), it was laid down 
that when a debt alleged to be due by a third 
party to a judgment-debtor has been attached 
hy the judgment creditor, the Court may, 
under section 268, make an order upon the 
third party to the judgment-creditor of so 
much of the debt as he admits to be due 
to the judgment-debtor. Where, however, the 
third party denies the debt, there is no other 
course open to the judgment-creditor than to 

“have it sold, or to have a receiver appointed 
under section 503. 


Both these cases deal with the matter as 


between the person from whom the alleged 
debt is due and the decree-holder, and save 
for the dictum in the earlier one, that section 
278 has no application to an order under 
section 268, there is no reference to what 
remedy any other persons claiming to be 
interested in the debt have against the pro- 
hibitory order. 

In Chidambara Patter v. Ramasıwmy 
Patter (8), a Full Bench of the Madras High 
Court overruling a former decision of the 
same Court [Basavayya v. Syed Abbas Saheb 
(4) ] held that when a debt is attached 
under section 268,-a claim may be preferred 
by athird party and may be investigated 
under section 278, and that an order passed 
on such claim, disallowing it, is subject to 

(1) 4 B. 323. 

(2) 11 B. 448, 


(8) 27 M. 67; 13 M. L. J. 467. 
(4) 24 M, 20, 
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the operation of section 284, 
Code. 

The reasons on which this decision is 
based appear to me to be sound and commend 
it to me in preference to the contrary view, 
unsupported by arguments, enunciated in the 
Bombay ease of 1880. 

It has been argued that even the Madras 
ruling only authorizes claims preferred by a 
third party. The head-note, itis true, only 
refers to such a claim, but the reasoning of 
the judgment ts general and wide, and shows 
that the view of the Court was that any 
person who could prefer a claim or objection 
to the attachment of tangible -property under 
section 278, Civil Procedure Code, could, 
prefer a claim or 
objection when the attachment was by pro- 
hibitory order under section 268, and that 
sections 279 and 280’ would apply to such 
claims or objections. 

If, therefore, this decision is right, it was 
open, in the present case, to Maung Pet and 
Ma Kaya to object to the prohibitory order 
on the ground that their debt was due, not 
to the judgment-debtors, Maung Po Chon and 
Ma Shu, but to another person. The order 
passed on that objection would be an order 
under section 280 and plaintiff had a right of 
suib under section 283. But even on the 
contrary view I consider a suit under section 
42, Specific Relief Act, would be maintain- 
able. That section is general in its wording 
and allows “ any person entitled to any right 
əs to any property" to sue fora declaration 
that he is so entitled. Where, however, an 
order under section 280, Civil Procedure Code, 
has been passed regarding the property, the 
suit for declaration must be brought under 
section 233 of the Code, for which a special 
and shorter period of limitation is prescribed; 
but there appears to ba no other restriction 
upon the right to sue under section 42, Speci- 
fic Relief Act. 

Whether, therefore, the withdrawal of the 
prohibitory order was an order under sec- 
tion 280, Civil Procedure Code, or not, the 
plaintiff's suit was maintainable in the one 
case under section 283, Civil Procedure Code, 
andin the other under section 42, Specific 
Relief Act. Nor does the fact that he may 
have had a more direct and summary remedy, 
whether by way of review or revision, debar 
him from exercising his alternative remedy 
by way of suit. 


Civil Procadure 


619 


MA EYI v. © MAUNG GYI. 


The decree of the District Court is revers- 
ed and the case is remanded back to that 
Court for disposal of the appeal on its merits. 

The costs of this appeal to follow the final 
result, 

Decree reversed; Case remanded. 





Cs. c. 3 Bur, L. T. 36.) - 

LOWER BURMA CHIEF COURT. 
First Civin Aeeran No. 15 or 1909. 
January 17, 1910. 
Present:—Sir Charles Fox,.Kr., Chief Judge, 
and Mr. Justice Parlett. 

MA KYI— APPELLANT 
versus 
U MAUNG GYI AND OTHRRS—RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 244— 
Validity of decree cannot be questioned in ‘caccution— 
Necessity of notice in proclamation as to claim of 
tnealidity. 

The validity of a mortgage decree cannot be 
enquired into in execution proccedings for the sale of 
the mortgaged premises, but the Court is bound to 
fully notify in the proclamation of sale that a claim 
has been put forward based on the invalidity of the 
decree and that any one purchasing would buy sub- 
ject to any subsequent decree declaring the decree 
against the mortgaged promises invalid. 

Appeal against the order of the Judge, on 
the Original Stde, dated the 29th January 
1909, passed in Civil Regular No. 2460 of 1905, 
dismissing the application of the appellant 
for an order absolute for sale of the mort- 
gaged property under the Transfer of Pro- 
perty Act. 

Mr. Holkar, for the Appellant. 

Mr. ifiginbotham, for the Respondet.ts, 


Judgment. 

Fox, C. J.— The statements by the learned 
Judge of the previous proceedings are not 
quile accurate, the inaccuracy being due to 
incorrect statements in the appellants’ peti- 
tion. The application for Letters of Adminis- 
tration to the estate of Ma Mi was not made 
by the respondents Ma Chit, Ma Hnit and 
Ma Hta, but by Ma Tha U. An order was 
made for the grant of letters to her on her 
furnishing security but it does not appear 
from the record (Civil Regular No. 8 of 1906) 
that she ever furnished the security, or that 
lotters were ever issued to her. The above- 
named respondents were added to the appeal 
yecord as the next-of-kin of Ma Ka U who 
died on or about the 18th September 1907 

The application in which the order appeal- 
ed {rom was made was furan order for sale 
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as directed by the decree in Civil Regular 
No. 260 of 1905. 

_ It was not strictly for execution of the 
decree or at any rate for execution.to which 
section 244: of the Code of 1882 would have 
applied. If it lad been, it seems clear on 
the cases of Chintaman bin Vithoba v. Chinta- 
man Bajait Dev (1); Dhani Ram Mahta v. 
Luchmeswar Singh (2) and Chhott Narain 
Singh v. Musammat Rumeshwar Koer (3), that 
the Court could not, in execution proceedings, 
enter into any question as to the validity of 
the decree. If a. Court cannot do this in 
execution of a decree under which property 
has been attached, it cannot do it in carrying 
out a sale under a mortgage-decree. 

The petitioner was, in my opinion, entitled 
to have the property sold under the decree, 
but in selling it the Court will be bound to 
give full notice that the respondents Ma Chit, 
Ma Hnit, and Ma Hita claim that the decree 
as against the estate of Ma Mi was invalid, 
and to warn purchasers that Maung Gyi has 
been declared not to have been the husband 
of Ma Mi, and that consequently the decree 
may be held to be invalid as against the 
estate of Ma Mi and if so the sale will confer 
no rights to a purchaser of the property as 
against the rightfal heirs of Ma Mi. 

On these grounds, J would alow the appeal 
and setting aside the order of dismissal would 
order that the property be sold under the 
above conditions. 

Parlett, J—I concur. 


Appeal allowed, 
(1) 22 B. 475. 
(2) 23 C. 639. 
(3) 6 C. W. N. 796. 


(s. c. 3 Bur. L. T. 37.) 
LOWER BURMA CHIEF COURT. 
First Cryin Appear No. 104 or 1908. 
January 17, 1910., 
Present: —Sir Charles Fox, KT., Chief Judge, 
and Mr. Justice Parlett. 
MA HNIN U AND OTHERS— PLAINTIFFS — 
APPELLANTS 
Lesus 
MA LE ME anp*oraurs—DerexpDants 
— RESPONDENTS, 

Mortgagor and mortgagee—Subsequent possession of 
mortgagee not necessarily evidence of outright sale — 
Burden of proving subsequent outright trinsfer an 
mortgagee—Entry tn Register— Possession over 13 yeais 
insufficient —Burden of Proof. 


& 
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Whore after mortgaging the properties, the mort- 
gagors remained in possession at first and sub- 
sequently made over possession to the mortgagees, 
who alleged that possession was made over outright 
and not in usufruct, the burden of proving the 
outright transfer is on the party asserting it. 

Maung Po Te v. Po Kyaw, 1 L. B. R. 215, approved. 

An entry in Register No. I showing an outright 
transfor for consideration coupled with the fact of 
possession for over 13 ycars is not sufficient to shift 
the onus, especially where there is no entry in Regis- 
ter IX of the corresponding yearand the possession 
is as consistent with the transaction being an 
usufractuary mortgage as with it being an outright 
transfer, 


Appeal against the decree of the Dis- 
trict Court of Hanthawaddy, passed on the 
8th July 1908 in Civil Suit No. 6 of 1908, 
dismissing the (plaintiffs’) appellants’ suit 
for redemption of land. 

Mr. Rahman, for the Appellants, 

“Mr. Kyaw Din, for the Respondents. 


Judgment. 


Fox, C, J— The land was admittedly mort- 
gaged at first, and the plaintiffs’ parents 
reamined in possession. Subsequently they 
made over possession to the mortgagees. The 
survivor of the latter sets up that it wasmade 
over outright, According to the ruling in 
Maung Po Tev. Maung Po Kyuw (1), the 
burden lay on the mortgagee of proving the 
outright transer. The oral evidence as to 
it is very weak. The Taikthugyi Po Saw 
to whom the report of the transaction would, 
in the ordinary course, have been made was 
alive, but he was not called as a witness. 
The letter of the Superintendent of Land 
Records states thatthe transfer is not trace- 
able in Register IX of 1257, yet Register I 
contains an entry that the land had been 
bought outright for Rs. 650. The District 
Judge considered that this entry with the 
fact of undisturbed possession by the de- 
fendants for thirteen years afforded strong 
presumptive evidence that the transaction in 
1257 was an outright sale. I cannot take 
this view. The possession by the defen- 
dants is as consistent with an usufructuary 
mortgage as itis with a sale, and as stated 
by Irwin, J., in Ma Dun v. In O (2), it is 
notorivus that the custom of reporting mort- 
gages as sales existed. Moreover, instances 
of laxity in compiling Register I in 
respect of changes of ownership are not un- 
known. 

. B. R. 218. 
JB. R. 40; 2 Ind. Cas. 535. 


In my opinion the defendants did not 
satisfy the burden which was on them of prov- 
ing that the land had been made over out- 
right. and the plaintiffs were accordingly 
entitled to succeed in their suit. 

I would allow the appeal, reverse the 
decree of the District Court, and give the 
plaintiffs a decree for redemption of the land 
upon their paying into Court As. 250 within 
six months of the date of the decree of this 
Court, 

The defendants shall pay the plaintiffs’ 
costs in both Courts. 

Parlett, J —I concur. 


Appeal allowed, 





(s.c. 3 Bur. L. T, 38.) 

LOWER BURMA CHIEF COURT. 
First Orvis APPEAL No. 116 or 1908. 
November 29, 1909, 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 

P. L. S. LOTCHMAN CHETTY AND crurns 
—APPELLANTS 
versus 
Tar IRRAWADDY FLOTILLA Anu Co., 

Lp.—Resron pants. 

Tort—Rule of speed limit in navigable channels — 
Contributing negligence —Bad light. 

Wherea speed limit has been fixed by notitication 
for steam vessels navigating a navigable channel, the 
speed limit rule must be observed under all conditions 
of the tide. 

Before a vessel can be held in fault for a collision, 
negligence contributing tojthe accident, and not negli- 
gence merely, must be shown. Thus where a collision 
occurred and the vessel that was struck had not a 
proper and good light showing, and tho collision 
would havo been less likely if the vessel struck had a 
proper and good light showing, there is no contribu- 
tary negligence, if the vessel in fault was not going at 
arate within the speed limit and ona courso which 
a cautions man would have taken. 

„Appeal against the decree of the Judge 
on the Original Side, dated the l4th 
September 1905, passed in Civil Regular 
Sait No. 265 of 1907, dismissing the appel- 
lants’ (plaintiffs’) suit. 

Mr. N. N. Burjorjee, for the Appellants. 

Mr. Lentaigne. for the Respondents. 

vudgment. 

Fox, C. J.—The indisputable facts are that 
the defendant company’s steam launch struck 
the plaintiffs’ cargo boat proceeding in the 
same direction with such force that nine shell 
planks and two wooden frames ofthe boat 
were broken and the boat sunk. Prima 
facte the running down of the boat was dug 
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to negligence on the part of the navigator of 
the launch. Itis a case of res ipso loquitur 
just as much as if the boat had been 
stationary when run into, and in such a 
case the law presumes negligence on the 
part of the navigator who runs bis vessel into 
another. 

In tbe present case there is much more 
thana presumption of. negligence. The run- 
ning down took place on a clear starlight night 
in a narrow channel about half a mile up 
the Kanaung to Creek when both vessels were 
movingon a very strong current. The serang 
of the launch said that when he entered the 
Creek he saw cargo boats in it. He blew 
tbe launch whistle and proceeded at half 
speed up the middle of the stream. As he 
approached Mohr Brothers and Company's 


Mill, he -saw several cargo boats one lying- 


across the stream ahead of his launch about 
60 to 70 feet away. He stopped his engines 
and reversed, but before the launch got 
stern way on, itstrucktheboat. He attribut- 
el his having run down the boat to his not 
having seen it before, owning to it not carry- 
ing any light, and to the current having 
carried his launch on forwards in spite of his 
having reversed the engines. On his own 
showing he had been doing a thing which 
he ought not to have done. That was he 
broke a rule specially laid down for the 
navigation of the Creek. This rule was not 
brought to the notice of the learned Judge. 
It is laid down in Marine and Commerce 
Department Notification No. 22 of 1905, and 
jt says that from the lst December to the 
31st May, no steam vessel shall navigate this 
Kanung to Creek, amongst others, at a rate of 
speed greater than five miles an hour. 
Judging from the pilot Mr. Moore's evi- 
dence the current alone would carry a vessel 
from four to five miles at the time in ques- 
tion. Taking the half speed rate of the 
Jaunch at the lowest computation, the engines 
would drive her at 43 miles an hour. Con- 
sequently it is clear that the serang was pro- 
ceeding up the Creek at a speed far in 
excess of the limit of speed pérmitted. 
It was sought to justify his going at the 
spred he did because if he had gone at a 
Jess speed it might be doubtful whether the 
launch would be under proper steerage con- 
trol. The plain answer to this is that if the 
launch could not be kept under proper steer- 
age control ona strong current unless her 


engines drove her at the rate of 43 miles an 
hour, she ought not to have entered the Creek 
on such a strong current. The speed limit 
rule must be obeyed under all conditions of 
the tide. Further it appears to me that the 
serang was not justified in proceeding up the 
Creek mid-stream. Although he may . not 
have been likely to meet any other steam 
vessel coming in the opposite direction against 
such a strong tide, the ordinary rule for a 
steam launch is to keep on that side of the 
fairway or mid channel which lies on her-own 
starboard side, and other Jess handy craft are 
entitled to rely on launches doing this. If 
the serang had done it, he would have had 
ample room to pass all the plaintiff's cargo 
boats proceeding up the Creek. The ranning 
down occurred in mid-stream. The original 
cause of his having run down the cargo boat 
was, in my opinion, the excessive and urlaw- 
ful speed at which he was proceeding up the 
Creek. 

Although no direct issue was raised as 
to contributary negligence, the question 
must be considered. Itarises in connection 
with the question whether the boat had a 
proper light. Thatit hada light of some 
sort is clear from Mr. Vinton’s evidence. 
He only saw it justas the boat was about 
to sink. This was about 15 to 20 minutes 
after it had been run into. The light was 
then very dim, and it was apparently from 
a lump in a glass lantern whose sides were 
so blackened with smoke that very little 
light penetrated through them. As to the 
state of the lantern and light before and 
at the time of collision there is only the 
conflicting evidence of the native witnesses. 
The probabilities are that the boat had not 
a proper light conforming to the require- 
ments of rule8 of the rules under sec- 
tion 50A. of the Inland Steam Vessels’ Act. 
Taking this to be the case, the plaintiff 
can recover unless the want of a proper light 
was the cause of accident, See Cuyzer v. 
Carron Company (1). Before a vessel can be 
held in fault for acollision, negligence contri- 
buting tothe accident and not negligence 
merely must be shown. Bevan on Negligenca, 
2nd Edition page 1327. : 

No doubt a collision would have been less 
likely if the boat had had a proper and good 
light showing, butif the launch had been go-, 


(T (18841 L. R.9 A. C. 873; 54 L. J. Adm. 18; 52 
L. T. 361; 33 W. R. 281; 5 Asp. M. C. 371, 
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ing at a rate within the speed limit and on a 
course which a cautious man would have 
taken, no collision could have occurred, even 
if the boat had no light at all. 

For these reasons I do not think it ean be 
held that the negligence of those on the boat 
contributed to the running down. I would 
reverse the decree appealed against and would 

` remand the case to the Original Court for a 
decision on the 2nd issue.. 

Parlett, J.—1 concur. 


Decree reversed; case remanded, 


(s. © 3 Bur, L. T. 89.) 
LOWER BURMA CHIEF COURT. 
Civit Reviston No. 181 or 1908. 
July 22, 1909. 
: Present:—Mr. Justice Parlett, 
v, P. PERIASAWMY PILLAY—Pcarmtirs 
—APPLICANT 
versus 


HYDER HOOSAIN AND ANOTEER— 


DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act XIF of 1882), ss. 332 and 

622—Revisional jurisdiction when exercised —Ejectment 
-of one not a party to suit. 

Where in an application, under ‘section 382 of the 
Code of Civil Procedure (1882), by one who has been 
ejected from property of which he was in possession, 
the Court does not confine itself to the question 
whether or no applicant was a party to the suit, under 
the decree in execution of which he was dispossessed, 
but goes into and decides the question whether the 
applicant could show a good title to the property, the 
High Court will interfere in revision, although tho 
person aggrieved may have another remedy by 
regular suit. The High Court will interfere in 
revision in such a case because the lower Conrt 
“infringed the extrinsic conditions of its legal 
anthority”. 

Shiva Nathuji v, Jorna 
proved. 

Bhundal Panda v. Pandal Pos Patil, 12 B. 221; 
Kashinath Sakharam Kulkarni v. Nana, 2L B. 781; 
Sheoraj Singh v. Banwari Das, 6 A. 172; Ghulam 
Shabbir v. Dwarka Prasad, 18 A. 163; Gopal Das v. 
Alaf Khan, 11 A. 883; J. J. Guise v. Jaisvaj, 15 A. 
405, referred to. : 

Revision agains! the order of the Sub- Divi- 
sonal Court of Pegu, dated the 26th Novem- 
ber 1908, passed in Civil Miscellaneous No. 15 
of 908, dismissing the application of the ap- 
plicant (plaintiff). 

Mr, Chari, for the Applicant. 

Mr. S. N. Sen, for the Respondents. 

Judgment.—aA preliminary objection 
was taken to the hearing of this application 
on the ground that an order under section 332 


of the Civil Procedure Code, 1832, being pro- 


Kashinath, 7 B. 341, ap- 
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visionally final, is not liable to revisional 
interference. 

Only two authorities are cited in support of 
the objection. In the first Bhundal Panda v. 
Pandal Pos Patil (1), it was held that “ina 
case like the present where it is still open to 
the applicants to establish their right by suit, 
the irregularity is such as to call for the ex- 
ercise of the powers of the High Court under 
section 622, Code of Civil Procedure.” 

In the second Kashinath Sakharam Kulkarni 
v. Nana (2), it was held that the conclusion 
arrived at in a suit, if erroneous, ought to be 


corrected in a regular suit and by an ap- 


plication under section 622, especially where 
no substantial injustice appears to result 
from the decision. 

In neither of these cases, was it held that 
the High Court had no jurisdiction to inter- 
fere inrevision when the applicant had an- 
other remedy by way of regnlar suit, but 
merely that under the circumstances of these 
particular cases it was unnecessary or un- 
desirable to exercise the ordinary power of 
revision of which the exercise where permis- 
sible is always discretionary. On the other 
side are quoted three rulings. 

In Sheoraj Singh v. Banwari Das(3), it was 
held by a Bench of two Jadges of the Allah- 
abad High Court that an order under sec- 
tion 335 is subject to revision. The word- 
ing of the last clause of this section is prac- 
tically identical with that of the last 


‘clause of section 332 and lays down that 


an order under this section shall, subject 
to the result of any regular suit, be final. 
The arguments for and against an order 
under section 335 being subject to revision, 


so far asthey are based upon the finality 


of such order, therefore. apply to an order 
under section 332. In Ghulam Shabbir v. 
Dwarka Prasad (4), it was held that an order 
for delivery of immovable property under 
section 318 was open to revision and it was 
there pointed out that the cases of Gopul 
Das v. Alaf Khan (5) and Gutse v. Jais- 
raj (6), relied upon in support of a coa- 
trary view did not in fact sapport it, for 
they in effect merely laid down that the 


Court would not as a rule interfere in 
(1) 12 B. 221. 
- (2) 21 B. 731. 
(3) 6 A. 172. 
(4) 18 A. 163. 
(5) 11 A. 383. 
(6) 15 A. 403, 
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revision unless satisfied that the applicant 
had no other remedy open to him; but 
though interference might be refused in the 
exercise of a sound discretion, ib was not 
held that the Conrt had no jurisdiction to 
interfere, 

In Shiva Nathuji v. Jorna Kashinath (7), a 
Fall Bench of the Bombay High Court laid 
down certain principles regarding the exercise 
of revisional powers under section 622, Civil 
rroeedure Code. 


Among them is the following that the High 
Court “will rectify the proceedings of the 
inferior Court where the extrinsic condi- 
tionsof its legal activity have plainly been 
infringed.” 

In the present instance there was an ap- 
plication under section 332 by a person dis- 
possessed of the property, on the ground 
that he was bona fide in possession on his own 
account and that if the property was compris- 
ed in the decree, he was notaparty to the 
suit in which the decree was passed. The 
penultimate clause of section 332 expressly 
lays down that in hearing applications under 
this section, the Court shall confine itself to 
the grounds specifiedin the first clause of 
the section. In this instance, therefore, the 
Court should have confined itself to the ques- 
tion whether or no applicant wasa party to 
the suit under the decree in whichhe was 
dispossessed. The Court did not confine itself 
to this ground. 1t went into and decided the 
question whether the applicant could show a 
good titleto the property. In doing so it 
appears to me that the Court “infringed the 
extrinsic conditions of its legal authority” under 
section 332, and, therefore, this is a case which 
may be considered in revision, notwithstand- 
ing that applicant has another remedy by way 
of regular suit. Thelaw allows a person to 
whom section 332 applies two remedies—a 
summary one by meansof an application, and 
a formal one by way of suit. If he selects the 
former but fails owing to the Court exceeding 
its jurisdiction, it would often be a hardship 
to him to be thereby debarred entirely from 

-his summary remedy, and relegated to the 
lengthy and expensive remedy ofa regular 
suit, when, had the Court exercised its 
jurisdiction properly, he might have re- 
covered possession, and have been liable to 
ejectment only by a suit brought by the op- 
posite party. 

(7) 7 B. 341, 
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I, therefore, consider this is a cisa ia which 
revision is admissible and admit the ap plica- 
tion for hearing on its merits. 

Application admitted. 





‘sc. 3 Bar. I T. 41) 

LOWER BURMA CHIEF COURT. 
Secoyp Cryin Appeal No. 219 or 1908. 
August 5, 1909. 

Present:—Mr. Justice Parlett. 

V. N. A. R. KOMERAPPA CHETTY— 
APPELLANT 
versus 
BEINDU AND ANOTHER—R&3PONDENTS, 

Right to sus —Judgment in personam—IWho can get 
set aside on ground of fraud. 

A person, who is not a party io a suit, cannot sue to 
have the deeree seb aside on the ground of fraud or 


otherwise. 
Benjamin Myer v. Ismail Arif Nana, 3 Bur. L. i. 


followed. 

Naranw,yan v. Nageswarayyan, 17 M. 389; Qulibai 
vy. Jagannath Gulvanka”, 10 B. 659, Nilmony Mnoko- 
padhya v., Aimunissa Beebee, 12 0.156; Krishnabhubarti 
y. Ramamurti, 16 M. 193; Ahmedbhoy Hebibhay v. 
Valhebhoy Cassumbhoy, 6 B. 703, referred to. 


Appeal against the decree of the Divi- 
sional Court of Tenasserim, passed on the 
12th September 1908, in Civil Appeal No. 81 
of 1908, reversing the decree of the Sub-Divi- 
sional Court of Thaton, and dismissing 
the Suit of the appellant (plaintiff) filed in 
Civil Suit No. 64 of 1907. 

Mr. Villa, for the Appellant. 

Mr. Gaunt, for the Respondents. 

Judgment.—aAppellant, Komerappa 
Chetty, sued Maung Shwe Lin, second 
respondent, and his wife “for over Rs. 2,000. 

While the suit was pending, Maung Bein 
Du, first respondent, on the 20th December 
1906, instituted a suit against Maung Shwe 
Lin and his wife for Rs. 2,000 due on two 
promissory-notes. i 

The amount was decreed on confession on 
18th January 1907. 

On 12th March 1307, Komperappa Chetty 
sued Maung Bein Du and Maung Shwe Lin 
to set aside the decree obtained by the former 
against the latter and his wife, on the ground 
that it was obtained by fraud and collusion 
between them. 

He obtained a decree in the Sub-Divi- 
sional Court, but the Divisional Court re- 
versed it, on the ground that the sait was 
not maintainable. 

For the appellant it is arguel that unless 
a third party can maintain asuit to set 
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exceptional before I should allow a defen- 
dant to have recourse to this way of avoiding 
a bar of limitation. What is alleged to have 
happened in the present case, and is not, I 
think. ‘seriously denied, is that the plaintiff 
served notice on Turner Morrison and Com- 
pany who were the defendants’ agents for- 
the particular contract. That contract 
had ended in the previous December, and 
the defendants deny that after that Turner 
Morrison and Company were their agents 
in any sense, either special or general, 
Their regular agents are Messrs, Graham 
and Company. On the 24th March, five 
days before the ea parte decree was ob- 
tained, the defendants knew that a summons 
had been served upon their supposed agents, 
Turner Morrison 4; Co. Possibly they could not 
in the time then at their disposal have taken 
any effective steps to hinder the plaintiff 
obtaining the et parte decree which was 
granted on the 29th March. On the 11th 
May tho plaintiff served the defendants 
with the decree and demanding execution. 
If the defendants had then even written 
to their agents io move to have it set 
aside for want of service, they would have 
been in ample time, as the vacation did not 
end till the 10th June. But being Glasgow 
merchants it may fairly be conceded that 
they were ignorant of the provisions of the 
law in this country and might be excused for 
a little dilatoriness. Unfortunately the law 
allows no excuse. Within thirty days of be- 
coming aware of the existence of an ex parte 
` decree, the party aggrieved must make his 
application, or submit to the decree. It is 
contended that the defendants could not have 
done what was needful in time, as they had 
no Bombay Attorneys and did not know how 
to proceed; that they’ would have been re- 
quired to make affidavits in support- of an 
application to have the ex parte decree set 
aside, and so forth. I do not think that there 
is anything really conclusive in this line of 
argument. It might well be that where 
owing to rare circumstances a defendant 
against whom an ex prrte decree has been 
obtained cannot apply to have it set aside 
within thirty days, as ta@take an extreme 
case, where he receives information of the 
decree. in a foreign port, and is shipwrecked 
before he can communicate with local lawyers 
the Court might follow the principle of the 
Allahabad Full Bench gase and hold that 
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there was a sufficient cause, notwithstanding 
the express prohibition of the Limitation Act 
for reviewing the ew purte decree. But here 
the defendants certainly could, had they been 
energetic, have made their application in 
time, and as to the affidavits I do not know 
“why counsel should not have moved to have 
the decree set aside and, in the special cir- 
cumstances, have obtained an adjournment 
for the production of the required affidavits. 
In fact the defendants let time pass while 
they communicated with their present local 
attorneys, with the result that not only is 
the application for having the ev parte decree 
set aside, but also the application for review, 
long beyond time. Now if these facts had 
occurred in the case of an Indian firm, I 
should have had no hesitation in holding that 
the defendants were not entitled to come in 
under the review section to evade the conse- 
quences of having been too dilatory tu obtain 
the advantage of the section providing for 
setting aside an ex parte decree. Wven as it 
is, I feel, and have felt, the gravest doubt 
whether I ought to allow this application. 
T do not stickle much over extending the 
time prescribed for presenting an application 
for review. Were that all the delay might 
easily be condoned. It is the other point 
which raises the real difficulty. Tor, if we 
adopt the principle generally and without 
qualification, it will come to this that any 
party to an ex parte decree, who has not fol- 
lowed the right procedure, may still obtain 
relief by following the wrong procedure. A 
ease would need to be very strong to warrant 
any Court, in my opinion, stretching the 
general words of the review section so far 
and I may add that the case with which the 
Allahabad Full Bench had to deal was a 
singular case, the facts of which donbtless 
weighed heavily with their Lordships and 
disposed them to take a most liberal view 
of their powers. What really emerges ont of 
the considerations, which have been suggested 
to me on both sides, is that the defendants 
have had anew parte decree passed against 
them, without ever. having been served with 
notice, and, therefore, without ever having 
had an opportunity of defending themselves, 
Had they come in with an application to 
have that ew parte decree set aside on that 
ground, there can be no doubt that the Court 
would have granted it unhesitatingly. Ought 
they to be deprived of this relief owing to 
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the fact that, being in Glasgow, and presum- 
ably unacquainted with our law of procedure 
théy have been in fault, and so have allowed 
the time, within which they ought to have 
made that application, to elapse? For, in 
spite of its new form, this is in substance 


‘the same application, and the only ground - 


upon which it could be granted is the ground 
on which an application to have the ex parte 
decree set aside would have been granted. 
And this way of putting the case raises 
again the question of principle, whether, 
when a party is barred in respect of an ap- 
plication to have an ex parte decree set aside, 
however, strong his case might otherwise 
have been, he can elude that bar and get 
over the want of power in the Court to 
etilarge the period, -by taking advantage of 
another provision of the law directed to the 
attainment of other purposes? For my own 
part I doubt still. But I may cover myself 
under the authority of the Allahabad Full 
Bench, while with respect reserving my 
agreement with it, and say that a party is 
so entitled. Then I think there can he little 
question, on the merits, that the defendants 
ought to have an opportunity of being heard. 
It was said for the plaintiff that even up to 
-the present, the defendants have not dis- 
closed any case on the merits. I have 
nothing to do with that at this stage. His 
cuunsel declares that while it may be correct 
to say that no such definite disclosure has 
been made, the defendants really have a very 
strong case on the merits. But I have fre- 
quently had occasion to point out that in 
dealing with applications to have an et parte 
decree set aside—and this is in reality such 
an application though it has been forced into 
another form—the Court has nothing what- 
ever to do with the merits. If the de- 
fendants have not been served, or having 
been served have been prevented by an ad- 
equate cause from appearing to defend them- 
selves, then’ the Court must set aside the 
ex parte decree without any regard to the 
alleged merits. And the same I suppose, if 
we concede that an application for review, 
may, in special circumstances, be based upon 
the same ground. I shall, therefore, allow 
this application for review of judgment, 
and hold that there was no service on the 
defendants, that they were, therefore, pre- 
cluded from laying their defence before the 
Court, and consequently that the decree 
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ought to be set aside and the case put down 
for re hearing on a proper array of the 
parties interested. Costs of this to be costs 
in the cause. ` 

Attorneys for the Plaintif: Messrs. Payne 
5" Co. : 

Attorneys for the Defendants: 
Craigie, Blunt & Care. 


Messrs. 


(s. c. 12 Bom. L. R. 891.) 

BOMBAY HIGH COURT. 
ORIGINAL CRIMINAL PROCEEDINGS. 
September 8, 1910. 

Present: —Mr. Justice Beaman. 

ZARA BIBI—Appricanr 
versus 
ABDUL RAZZAK NAKSHBANDI— 
Opponent. 

Criminal Procedure Code (Act V of 1898), s. 491— 
Bombay High, CourtRules, R. 794 —Muhammadin Law 
—Custody of male children, under 7 years—Mother and 
father, rights of. 

Under Muhammadan Law, the mother is, during the 
subsistence of marriage, entitled to tho guardianship 
or custody of male children up to the age of seven 
and that right survives even after separation or divorce. 

The underlying principle of every writ of Habeas 
Corpus (and proceedings under section 491 of the 
Criminal Procedure Code have substantially the 
same character) is to ensure the protection and well- 
being of the person brought before the Court under 
that writ, and the real interest and well-being of a 
person brought up on a writ of Habeas Corpus ought 
to be not only the determining but the sole con.’ 
sideration. 

By section 491 of the Criminal Procedure Code, it 
appears to be left entirely to the discretion of the 
Court, whether it should or should not direct tho 
person to be brought before it to be dealt with accord- 
ing to law, but Rule 794 of the Bombay High Court 
Rules doprives the Court of all further discretion and 
commands that in the absence of causo being stown 
against the rule, which is a very different thing from 
allowing the Court to exercise its discretion, even 

where technically the cause is inadequate, the Court 
shall pass an order that the person or persons im- 
properly detaited shall be delivered tothe person 
entitled to their custody. 


Application under clauses (a) and (b) of 
section 491 of the Criminal Proceduré Code, 
1898. 

Mr. Mirza, for the Applicant, 

Mr. Jinnah, for the Opponent. 

Judgment.—tThis is an application 
under section 491 of the Criminal Procedure 
Code, corresponding in effect with a writ of 
Habeas Corpus, brought by Zarabibi, the 
mother of the two minor children, against 
their father Abdul Razzak. < 

The rule was issued on a petition under 
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section 491 The words of that section are 


“any of the High Courts of Judicature...... , 


whenever it thinks fit, 


dealt with according to law.” 
guiding words of that section apparently 
come to an end, but it is supplemented, I 
think, perhaps not altogether felicitously, 
by Rule 794 of the High Court Rules, which, 
being made under the Civil Procedure Code, 
have likewise the force of law. And while 
it appears by section 491 to be left entirely to 
the discretion of the Court, whether it should 
or should not direct the person to be brought 
before it to be dealt with according to law, 
where the person has so been brought before 
it, Rule 794 appears to deprive the Court 
of all further discretion and commands that 
in the absence of cause being shown against 
the rule, which, of course, is a very different 
thing from allowing the Court to exercise 
its discretion, even where technically the 
cause is inadequate, the Court shall pass an 
order that the person or persons improperly 
detained shall be delivered to the person 
entitled to their custody. A comparison of 
Rule 794 with section 491 seems to me to 
oceasion more, than one rather serious 
difficulty. The words which I have just read 
from Rule 794 seem to be, strictly speaking, 
applicable only to clause (b) of section 491, 
although in the present case they are sought 
to be applied to clause (a). Now while 
clause (a) does appear to require amplifica- 
tion,€#’clause (b) of section 491 seems to 
require none, because as it stands, the Court 
already has an indication of the order which 
it is expected to pass, whereas, as I have point- 
ed out, clause (a) leaves the Court as the stage 
of having the person brought before it to be 
dezlt with according to law, and ‘to be dealt 
with according to law’ is a phrase of such 
wide and general meaning that it is fairly 
open to many constructions. 

I confess the points, which have been 
raised in the argument of this Rule, have 
occasioned me very great anxiety, not 
because of their intrinsic difficulty so much 
as because of the fact that the well being of 
the two small minor.children must necessarily 
much depend upon the order which I shall 
have to! make, This is indeed a very 
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unfortunate squabble between the husband 
and the wife. The more important facts 
arethat indisputably the husband has been 
living apart from his wife, although in his 
affidavit he denies desertion, and that he 
has been living so quite apart from her for 
a great many years. In her affidavit the 
wife declares that these children had never 
even seen their father, meaning that he had 
deserted her so long ago that if the eldest 
child had already been born, he was not of 
an age to recognize or know his father. On 
the 17th of July of the present year, that 
is less than twomonths ago, the father met 
these children out walking and according to 
the mother forcibly carried them off. Accord- 
ing to himself they ran to him, entered his 
carriage ‘and went with him of their own 
accord. Since then they have remained in 
the father’s custody and the mother seeks an 
order of the Court under a writ of Hubeas 
Oorpus, directing the restoration of the child- 
ren to her. The children have been produced 
in obedience to the order ofthe Court and 
they present every appearance of well being. 
They are neatly dressed, apparently excellently 
fed, and look welland happy. They are very 
young and although the expression of their 
own wishes cvries very little weight, (they 
naturally incline favourably to the person 
who last treated them with perhaps more 
than common kindness) itis not altogether 
surprising when the Court asked them 
whether they wished to return to their father 
or their mother, they both said that they 
desired to return to their father. If I were 
perfectly certain that the same kind treat- 
ment and careful tending would be given 
them in the future, | should be even more dis- 
posed than I have been throughout this argu- 
ment, to give less than full effect to what 
seems to me to be a too narrowly expressed 
rule of law. But itis, of course, barely pos- 
sible that the father, knowing that the mother, 
contemplated obtaining a writ of Habeas 
Corpus against him, may have been 
particularly careful in seeing that the child- 
ren, when they came to Court, created a 
favourable impression. However that may 
be, merely upon the general merits of the 
case, apart from the law involved in it, 
we have these little boys both under seven 
years of age, for, I think, that the opponent, 
having regard to the date he gives of the 
marriage, cannot seriously contend that the 
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eldest boy is yet quite seven years of age, 
I say these, two little children having lived 
the whole of their lives with their mother 
up to the 17th of July . last and for about 
a month and a half only with their father 
“much of the credit then for their happy and 
well tended appearance should at any rate, 
1 think, be given to the mother, for it is 
quita impossible that if they had not been 
fairly well looked after they could have 
been so much improved in so short a time. 
On the other hand, it is strenuously contend- 
ed for the opponent that if not wealthy, he 
is in much easier circumstances than the 
mother and that if the Court looks only, 


at the welfare of the minors, it certainly. 


would not take them from him nor restore 
them to her. Tor, it is said, she is living 
with her own father and mother who are 
virtually paupers and that whatever means 
the family have existed upon for the lass 
seven or eight years, have been drawn from 
the opponent the father, 

Now, were we in the same position as the 
English Courts are under writs of Hubezs 
Corpus under section 491, I should have had, 
I think, very little difficulty in acceding to the 
argument of Mr. Jinnah for the opponent, 
an argument which has all along had my 
complete sympathy. But I have felt through- 
out a very great difficulty arising ont of the 
actual words of section 491 read with Rule 
494, I pointed ont ab the commencement 
of the argument that the underlying principle 
of every writ of Habeas Corpus ( and 
proceedings under section 491 have substan- 
tially tha same character ) is to ensure the 
protection and well-being of the person 
brought before the Court under that writ. 
Bat petitions under section 491 are, I am 
afraid, too often made the pretext of set- 
tling disputes between other persons who 
are at variance as to their legal rights of 

' guardianship. And the words ‘to be dealt 
with according to law’ in clause (a) of sec- 
tion £91 might possibly, as Mr. Jinnah 
suggests and I think might not unreason- 
ably, be extended so as to take in what 
ordinarily happens when the parties have 
recourse to the Courts under the Guardians 
and Wards Act instead of under this sec- 
tion. ‘There, no doubt, the policy of the 
Courts has always been not so much to be 
uice in defining the legal righte of the dis- 
puting parties as to put prominently before 
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it the welfare ofthe minors as the paramount 
aud determining consideration. A fortiori, 
on principle, the real interest and well-being 
of a person brought up ona writ of Habeus 
Corpus ought to be not only the determining 
but I think the sole consideration. And as 
to clause (b), which the petitioner has 
invoked, the words of that clause are such 
that she could obtain no real relief under 
it, for even assuming that these minors are 
jllegally detained, then the section itself 
provides that the remedy, which the Court 
gives, goes no further than setting these 
minors ab liberty. Presumably, therefore, 
we must turn to Rule 79-4 to see what is to 
be done under clause (a) and, as I have 
said, the words of that Rule are mandatory 
and imperative, there is this dificulty, which 
the ingenuity of counsel for the opponent 
may well fix upon, that Rule 794 deals mere- 
ly with cases of those persons .improperly 
detained, whereas elause (a) of section 491 
does not deal specifically with any such per- 
sons atall. Nor does the Rule 794 contain 
the words “illegally detained” and itis only 
upon-the bare technicality of the Maham- 
madan law that the petitioner in this case 
relies, because if we were restricted by so 
wide a word as “improperly” only, it 
would be very hard, I think, to persnade the 
Court that a father, who was treating his 
children well and kindly, was detaining 
them improperly. 

However, on the question of law, namely, 
who is entitled to the custody of these minor 
children, I think only one answer is possible, 
All the authorities to which my attention 
has been drawn, appear to me unanimous 
ou this point. During the subsistence of 
marriage, the mother is by common consent 
entitled to the guardianship or custody 
of male children up to the age of seven 
and that right survives even separation 
or divorce. It was strongly argued on be- 
half of the opponent that in this case there 
had been no divorce and no separation in 
the legal sense, so that there was no ground 
upan which the petitioner could take the 
guardiansbip of the children in preference 
tothe opponent. But even assuming that 
were so, it would merely throw the parties 
back upon the first unanimously accepted 
proposition of Muhammadan Law that durins 
the subsistence and continuance of the marri- 
age, the woman was still the legal guardian. 
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So that in that aspect of the case I think 
there is no escape whatever from the conclu- 
„sion which Mr. Mirza has very forcibly 
pressed upon theCourt. Mr. Jinnah arguing 
upon general considerations, with all of which 
I have been and am still strongly disposed 
10 agree, has asked the Court not to sanction 
the capricious and unwifely conduct of the 
petitioner in withdrawing herself from her 
husband's kome and society and then insist- 
ing on adding to that injury done him, the 
further injury of withholding his children 
from him. And it has been pointed out that 
in his affidavit the opponent expresses himself 
ready and willing to take the petitioner back 
into his house. Hoping that this might be 
found an amicable and easy solution, | called 
the petitioner Garabibi and asked her whe- 
ther she was willing to returnto her husband. 
She, however, is evidently absolutely averse 
from doing so; and I dare say the truth is, as 
Mr. Jisnah says, she has been instigated in 
this spirit of opposition by her own father and 
mother. Jlowever that may be, without 
going intoa great deal of evidence, which 
cannot be taken on a rule of this kind, I can 
form no judgment that would be of the least 
value of what has really gone on between 
the husband and the wife, that is to say, I 
can form no estimate of the truth of the 
allegations and counter-allegations made by 
the petitioner and the opponent. 

The petitioner’s case is that she has been 
treated consistently with great cruelty and 
she even goes so far as to say that her life 
would be in danger, and this is flatly denied 
by the opponent and on which side the truth 
lies I am unable to say. However that may 
be, there is this consideration at any rate 
that the woman has had these children with 
her all their lives and that I think her version 
of the manner in which they were taken 
from her is more probably true than the 
opponent’s version, for I find it very hard 
to believe that these children could possibly 
have recognized him, as he says they did, 
and gone to him of their own accord. I 
pointed out in the course of the argument 
that the manner in which he became possessed 
of them veally has very little bearing, if any, 
upon the somewhat difficult questions I have 
to decide. But it certainly is and will be 
thought doubtless a great hardship that the 


mother should be thus unexpectedly deprived” 


of both of her children whom she has brought 
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up apparently eirefully aul kindly, and ıl 
I now restore both of them to the mother, 
the father at any rate will know that. in a 
very few months in the case of the eldesi 
and ina very few years in the case of the 
youngest, he would be entitled in his turn tu 
have charge of them. 

Now, taking the section and the rule in. 
their ordinary and apparent sense, the quas- 
tiou I have to answer seemingly is, whether 
the father or the nother is in law entitled to 
the custody of these children, and although 
I cannot shut my eyes to what is always a 
matter of very great importance and necessity 
before giving effect to the nuked kuw of the 
case, namely, the welfare of the minors, it 
still appears that the answer to that legil 
question is plain, and is not necessarily 
negatived by other cousiderations, that is to 
say, while I do think that the opponent must 
have treafed these children very well aud 
very kindly during the short time they have 
been with him, I am notina position to say 
that the mother has not trevtel tham with 
at least equal kindness and affection during 
all the years of their infancy and up bring- 
ing and it seems to me that it would baa 
very real hardship now to allow the 
opponent to take them away from her s> 
shortly hafore inthe ordinary course and by 
the aid of law he would have a right to do 
so. After all general fairness seems to be 
on the side of the policy of the Muhammadan 
Law that the mother who has had all the 
care aud anxiety of bringing up her infant 
children should at least have the satisfac- 
tion of retaining them under her control 
until they ave seven years of age and the 
only sufficient reason against so obvious a 
rule of fairness would be that if by allowing 
them to remain with their imother, the 
interests and the welfare of the minors would 
likely be seriously jeopardized. In view of 
the very short time that must elapse before 
the eldest son may reach the age of seven and 
so pass under his father’s care, I do not 
think there can be any risk of the kind, and 
as to the younger the time, no doabt, is longer 
but it may be hoped that before those years 
pass away, better relations would be estab- 
lighed between the husband and wife and 
perhaps there will be no need for further 
proceedings. 

I think I must have made it plain with 
what anxiety and care I have considered 
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both sides of this case and what serious 
difficulty it has occasioned me. I think, 
however, that for the reason I have given, 
and notwithstanding the very powerful 
arguments which have been brought against 
the conclusion I have arrived at, arguments 
with so many of which I sympathised at the 
time and do still, I ought to come to that 
conclusion and make this rule absolute, 
directing that the minor children be restored 
10 the legal guardianship of their mother. 

Parties to bear their own costs. 

- Rule made absolute. 

Attorneys for the Petitioner: Messrs. Mirza, 

Mirza and Mangaldas. 


Attorneys for the Opponent: Messrs. Cap- 
tain and Vaidya. 


(s. c. 12 Bom. L. R. 899.) 

BOMBAY HIGH COURT. 
CriminaL Reviston No. 23-4 or 1910. 
September 8, 1910. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Ruo. 

EMPEROR— APPLICANT 
versus 
HARI SINGH GANPAT SINGH— 
OPPOSITE Party, 

Evidence Act (I of 1872), s. 25— Confession made to 
Police officer—Inadmissible even against co-accused. 

Under section 25 of the Indian Evidence Act, the 
confession made to a Police officer by an accused 
person is inadmissible against him, and it is a fortiori 
jnadmissible against anothor person who may be 
implicated by it. 

Mr. R R. Desai, for the Applicant. 

Mr. L. A. Shah, Acting Government Pleader, 
for the Crown 

Judgment.—This is an application 
in revision, the applicant having been con- 
victed of abetting the offence of bringing a 
false charge of an offence, sections 211 and 
109 of the Indian Penal Code. 


We think that there is no evidence to 
sustain the conviction. It appears that one 
Candrabhagabal went by night from one 
village to another and at the latter village 
instituted a false complaint that she had 
been robbed on the way between the villages. 
It appears also that the present applicant 
accompanied her on her journey. But that, 
it seems to us, is all that the learned Sessions 
Judge has accepted as proved against tho 
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applicant, and that, in our opinion, is not 
enough. There was evidence oftered that 
the applicant had assisted Chandrabhagabai 
by scattering certain possessions of hers 
about the road and thereby creating evidence 
in favour of the false charge. But as we 
read the lower Court’s judgment the evidence 
of the witnesses who tell this story about the 
scattering of the pots is disbelieved, or, at 
least, is not relied upon for the learned 
Sessions Judge writes of them that they 
must be regarded with suspicion. If that 
evidence then is excluded from the case we 
are unable to see that there is any evidence 
to-show more than this that the applicant 
accompanied Chandrabhagabai, and this, of 
course, he may have done in complete ignor- 
ance of the offence which in her mind she 
was about to commit. 

It is important to observe that there is no 
evidence that the applicant had any malice 
against the persons whom Chandrabhagabai 
falsely accused, and, though there is evidence 
that he was on friendly terms with Chandra- 
bhagabai, that evidence would serve the 
applicant’s turn also as explaining why he 
should innocently volunteer to accompany 
the woman on her night journey. 

It appears to us indeed that the Sessions 
Judge has really grounded the conviction of 
the applicant on a certain confessional state- 
ment said io have been made by Chandra- 
bhagabai to a Police officer. The Sessions 
Judge considered that, that statement though 
not admissible against Chandrabhagabui, 
under section 25 of the Indian Evidence Act, 
would be admissible against the applicant. 

lt appears to us that this is an error of 
law andit is obvious that if the confession 
made to the Police officer by Chandrabhaga- 
bai is inadmissible against Chandrabhagabai 
herself who made it, it must a fortiori be 
inadmissible against another person who is 
implicated by it and behind whose back it was 
made. We think that the words of section 
25 of the Indian Evidence Act confirm this 
construction, and that itis not opposed to 
anything that was said in Imperatriz v. 
Pitamber Jina (1), upon which the learned 
Government Pleader has relied. For, in that 
case the confession made to a Police officer 
by one accused was allowed to bo proved 
on behalf of, that is, in favour of, another 


accused, so that section 25 did not apply 
(1) 2 B. 61. 
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Here the object was to prove a confession 
made by one accused against another accused. 

For these reasons we must reverse the con- 
viction and sentence and direct that the 
accused be acquitted and discharged. 


Order accordingly. 


(s. c. 12 Bom. L. R. 901.) 

BOMBAY HIGH COURT. 
Criminar Revision No. 232 or 1910. 
September 9, 1910. 

Pi esent;—Mr. Justice Batchelor and 
Mr. Justice Rao. 
EMPEROR—APPLICANT 
versus 
FULJI DITYA— Opposites Parry. 

Crimina@] Procedure Code (Act V of 1898), s. 565— 
Order for notifying residence— Sentence of whipping. 

Section 565 of the Criminal Procedure Code, 1898, 
must be construed strictly, and it must be taken that 
the Court’s power is limited to the cascs there 
specifically described, and does not extend io cases 
where the Court, instead of passing sentence of trans- 
portation or imprisonment, passes a sentence of 
whipping. 

-Mr. D. A. Shah, Acting Government Pleader, 
for the Crown. 

Judgment,.—In this case one Fuji 
wald Ditya has been convicted of house- 
breaking under section 454 and of having 
suffered certain previous convictions which 
bring his case within section 75 of the 
Indian Penal Code. The sentence upon him 
was that he suffer thirty stripes under the 
Whipping Act IV of 1909 and to that 
sentence there was added an order under 
section 565 of the Criminal Procedure Code, 
directing that the convict should uotify his 
„residence or change of residence for a period 
of five years. 

We called for the papers in the case in 
order to satisfy ourselves whether this order 
under section 565 could be supported and we 
have heard the learned Government Pleader 
in its favour. We are of opinion that the 
order’ cannot stand. So far as the plain 
words of section 565 goit seems to us clear 
that the order cannot be brought within 
them. Forthe section in ‘terms allows of 
such an order being made only at the time 
of passing sentences of transportation or 
imprisonment on the accused and it provides 
that his residence and change of residence 
“after release” be notified. 
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It seems clear that where there is no 
sentence of transportation or imprisonment 
and no release of the convict thereafter the 
section does not justify the making of such 
an order. 

The Government Pleader has, however, 
called our attention to the fact that the 
words of section 5€5 of the-Criminal Pro- 
cedure Code professedly follow the words 
of section 75 of the Indian Penal Code, 
and, therefore, are limited to the case of 
a sentence of transportation or imprison- 
ment as described in section 75 of the 
Indian Penal Code, and it is urged that 
the Court convicting ihe accused person 
is not dcprived of its power to make this 
order under section 5¢5, merely by reason 
of the circumstance that. instead of passing a 
sentence of transportation or imprisonment 
it prefers to pass that alternative sentence of 
whipping which is a mere substitute for 
transportation or imprisonment, and in 
support of this argument it is pointed out 
that whereas section 565 was added to the 
Code in 1898, the present Whipping Act did 
not become law until 1909. 

This latter argument, however, which might 
otherwise have force, seems to us to be met 
by the fact that when section 565 was enact- 
ed in 1898, there was on the Statute Book a 
Whipping Act, namely, VI of 1864, which, 
so far as we are concerned with it, was 
identical with the later Act of 1909. That 
being so, it seems to us that section 565 must 
be construed strictly and that when the 
Legislature says that such an order, as is 
there described, may be made atthe time of 
passing sentence of transportation or impri- 
sonment so as to provide for a certain notifica- 
tion after the release of the convict, it must 
be taken that the Court’s power is limited 
to the cases there specifically described, and 
does not extend to cases where the Court, 
instead of passing that sentence, passes a 
sentence of whipping. 

Tor these reasons we set aside the order 
under section 565 of the Criminal Procedure 
Code, 1896, 


Order set aside. 
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TALUK DARI SETTLEMENT OFFICER V, CHHAGAN LAL. 5 


(s. c. 12 Bom. L. R. 903.) 
BOMBAY HIGH COURT. 
First Civit ArreaL No. 189 or 1909. 
July 28, 1910. 

Present:—Nir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
Tar TALUKDARi SETTLEMENT 
OFFICER— APPELLANT 
versus 
CHHAGAN LAL DWARKADAS— 
RESPONDENT. 

Gujarat Talukdars Act (Bom. Act VI of 1888), s. 31— 
‘Talukdari estute, meaning of—Wanta lands, nature 
of—<Alienated lund. 

Wanta lands are lands held by Rajputs, who after 
the Muhammadan conquest of Gujarat, received one- 
fourth of the land of certain villages on condition of 
keeping order in those villages. The lands are held 
either rent-free or at a small quit-rent. 

Dolsung Bhatsany v. The Collector of Kaira, 4 B. 
867, referred to, 

Where Wanta land is entered asalienated land 
under the Land Revenue Code, it cannot be treated as 
land held upon Lalukdari tenure in the strict sense 
of the word. 

The words ‘Tulukdar’s estate’ in section 31 of the 
Gujarat Tulukdars Act arc used in a technical sense 
limited to the Jalukdar’s interest in the estate held 
by him by reason of his status as a Talukdar. 

Khodabhai v. Chayanlal, 9 Bom. L. .R 1122; Bicha- 
bha v. Vela Dhanji, 11 Bom, L. R. 736; 3 Ind. Cas. 
773; 34 B. 55, referred to. 

First appeal from the decisionof the First 
Class Subordinate Judge at Ahmedabad, in 
Miscellaneous Application No. 51 of 190%. 

Mr. R. W. Desai, for the Appellant. 

Mr. T. R. Desai, for the Respondent. 

Judgment.—On the Sth of August 
1899 a decree was passed at a suit of the 
opponent Chhaganlal against the Thakore of 
Kerda, in Suit No. 60 of 1899, in the Court 
of the First C.ass Subordinate Judge of 


Ahmedabad. 


The defendant had died the day previous 
to the decree. At the time of his death he 
was entitled to revenues from three sources: 
Toda Giras allowance of Rs. 1,400, per 
annum ; the income of two Talukdari villages; 
and the income of certain HW anti lands in 
seven different Government villages. 


On the 20th of August 1899, the whole of 
the estate of the deceased defendant was taken 
under attachment by Government Officers pur- 
porting to act under section 144 of the Land 
Revenue Code (Bombay Act V of 1879), and 
the Talukdarz Settlement Officer, who is the 
appellant in this case, claims to have been in 
possession of the estate from ihat date. 


On the 19th of June 1905, a sum of 
Rs.8,516, standing in the books of the Govern- 
ment Bacher of Anand to the credit of the 
estate of the Thakore, was attached by the 
judgment-creditor, and on the 13th November 
1907, another sum-of Rs. 5,200 standing to 
the eredit of the estate of the Thakore, was 
similarly attached. 

The Talukdari Settlement Officer instituted 
these proceedings in 1908 applying that the 
attached sums should be released from attach- 
ment, 

In the lower Court a question arose as to 
the origin of the two sums attached and, upon 
issues being raised, it was held that the sum 
of Rs. 8,236-9-0, and Rs. 1,895.9-6, forming 
part of thesum of Rs. 5,200, were the pro- 
duce of property not liable to attachment. but 
that Rs. 3,304-6-6 was income derived from 
lands other than property consisting of Todu 
Giras Hak and Valukdart villages and was, 
therefore, liable to attachment. 

An appeal has been preferred by the Talur- 
dart Settlement Officer and a preliminary 
point was taken on behalf of the opponent 
that no appeal would lie as the Talu'dart 
Settlement Oficer was not the representative 
of the judgment-debtor within the Meaning 
of the Civil Procedure Code. 

We thought it advisable, however, not to 
decide the preliminary point bat to hear 
arguments upon the appeal on its merits, 

We have now heard Mr. Ramdatt Desai, 
who has argued the case very fully on behalf 
of the Valukdart Settlement Officer, and we 
are of opinion that the decision of the lower 
Court was right. 

It has been proved that the lands from 
which the sum of Rs. 3,304-8-6 was derived 
were IT anta lands. 

There is no question as to the nature of 
Wanta lands. ‘That is made clear by Robert- 
son’s and Wilson’s Glossaries, by the Ras 
Mala, and by the judgment of Sir Michael 
Westropp in Dolsang Bhavsang v. The Collector 
of Kaira (1). They are lands held by 
Rajputs or the representatives of Rajputs who 
after the Muhammadan conquestof Gujarat 
received one-fourth of the land of certain 
villages on condition of keeping order in those - 
villages. The lands are held either rent-free 
orat a small guit-renb 

The first point taken in appeal is that these 


Wanta lands are part of the ‘Talukdari Estate’ 
(1) 4 B. 367, 
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in the strict sense of that expression and 
that consequently the attachment of the 
income derived from these lands cannot con- 
tinue in face of the provisions of the section 31 
of the Gujarat Talukdars Act as amended by 
Bombay Act II of 1905. 

The Head Clerk to the Talutdart Settle- 
ment Officer gave evidence in the case and 
was cross-examined as to the nature of Taluk- 
dari tenure and as to whether the TVanta 
lands in question were held on Talukdari 
tenure. His evidence is as follows :— 

“To my knowledge summary settlement is 
paid for the Sarsa Wanta land. There is 
some difference between the Talukdari estate 
and the Talukdar’s estate, Talukdar’s estate 
means estate of whatever tenure, that is, if a 
Talukdar holds some Government lands 
they are also called Talukdar’s estate. 
The Talukdari estate means estate with full 
proprietary right held by Talukdar under 
what is caled J'alukdaritenare. There is no 
definition given of the Talukdari tenure in 
any enactment. I cannot give a definition of 
the Talukdart tenure but I can give illustra- 
tion of it. The Land Revenue Code re- 
cognizes two kinds of land, alienatedand un- 


alienated. The Talukdari does not come under 


either of these categories hecause it is of full 
proprietary right and its origin antedated 
the British rule. The said two are the chief 
distingnishing characteristics of the Talukdari 
tenure. 

Itis ,proved in this case that the Sarsa 
Wanta land, from which the attached sum is 
derived, is entered as alienated land under 
the Land Revenue Code. -We may, therefore, 
assume that it is not land held upon Talukdari 
tenure in the strict sense of the word. That 
is sufficient, we think, to dispose of the first 
part of Mr. Ramdatt Desai’s argument. 


Mr. Ramdatt Desai’s second point was 
that ‘Talukdart Estate’, in the section to which 
we have referred and generally throughout 
the Gujarat Talukdars Act, is not to be inter- 
preted as limited to estate held on Talukdart 
tenure but means the whole of the property 
of a person who answers to the description 
of a Talukdar whether held by him by reason 
of his status as Talukdar or otherwise. . 


In dealing with this argument we will as- 
sume (without deciding) that income derived 
from an estate is portion of the estate within 
the meaning of section 31. 
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We have the authority of two judgments 
of this Court to the effect that the words 
‘Talukdar's estate’ in section 31 are used ina 
technical sense limited to the alukdar’s 
interest in the estate held by him by reason 
of his status as a Talukdar; see Khodabhai 
Sartan Singh v. Chaganlal Kishoridas (2) and 
Bichubha v. Vela Dhanji (3). We are bound 
by the decision in each of these cases. 

We have, however, permitted’ full argu- 
ment from Mr. Ramdatt Desai, based upon 
the various enactments relating to Tulukdars 
aud the different sections of the Gujarat 
Valukdars Act, and we entirely agree with 
the conclusion arrived at in those cases. 

For these reasons, we affirm the decision 
of the lower Court and dismiss the appeal 
with costs. 

Appeal dismissed; Decree confirmed. 

(2) 9 Bom. ÑT. R. 1122. 

(3) 11 Bom. L. R. 736; 3 Ind. Cas. 778; 34 B. 55. 


(s. c. 12 Bom. L. R. 910.) 
BOMBAY HIGH COURT. 

First CIvIL Appear No. 169 or 1907. 
August 12, 1910. 
Present:—Sir N. G. Chandavarkar, Kr., 
Judge, and wir. Justice Heaton. 

Shri SITARAM PANDIT— DEFENDANT— 
APPELLANT 
"versus 
Sart HARIHAR PANDIT—P ratntrrr— 


RESPONDENT. 

Hindu Law—Adoption—dgreement by expectant heir 
— Payment of money to adoptive mother to induce her 
to adopt—Illegal—Debts incurred for such payment not 
binding on sons—Liability of adopted son to pay the 
debts of natural father—Father incompetent to gift or 
sell immovable joint ancestral  property—-Gift, 
revocation of —Teuts relating to revocation of gift. 

An agreement by an expectant heir with reference 
to property which he hopesto get after his adoption 
is invalidand inoperative according to Hindu Law. 

Sham Sunder Lal v. Achhan Kunwar, 25 I. A. 188 at 
p. 189; 21 A. 71;2 C. W. N. 729; Samsudin v.. Abdul 
Hussein, 31 B. 165 at p. 174; S Bom. L. R. 781, 
referred to. 

Whore on a Hindu’s death, adoption is made by his 
widow, it must be mado by her, without any coercion, 
free from any corrupt motive, and with an eye solely 
to the fitness of the boy to be adopted to fulfil the 
religious and secular duties binding on a son. That 
object is likely to be frustrated, if she is induced to 
adopt a boy out of greed for money and for pecuniary 
benefit to herself. If she isso induced, the money 
paid to her is a bribe, which is condemned by all 
Smriti writers as an illegal payment. If the money 
50 paid is borrowed by the natural father of the 
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adopted boy, the debt contracted as it is for an 
illegal purpose, will not bind the sons of the borrow er. 

An adopted son is under no pious obligation to 
satisfy the debts of his natural father, whose son he 
ceases to be by his adoption. 

A Hindu father is not competent to make a gift of 
property, which is immovable and is joint ancestral 
estato. 

The toxts of Hindu Law, showing that a gift once 
made cannot be resumed, if it is to a benefactor or to 
n father, apply as between the donor and the donec 
and relate to property which it was competent for 
the donor to give away. They cannot affect the joint 
ancestral estate of a Hindu and his sons. 

A Hindu father is not competent to sell joint 
ancestral property to the detriment of his sons, 
except for au antecedent debt, which had been 
contracted by him for a purpose, neither ilegal nor 
immoral. 

Firsi sppeal from the decision of the First 
Class Subordinate Judge, at Pelgaum, in 
Suit No. 64 of 1903. 

Mr. G. S. Rao, for the Appellant. 

Mr. Jayakar, with Mr. M. R. Bodas, for the 
Respondent. 

Judgment, 

Chandavarkar, J.-_-The appellant is the son 
of Chimna Maharaj, deceased, and the re- 
spondents are the sons of Nana Maharaj, also 
deceased. ‘his Nana Maharaj was the 
natural born son of Chimna Maharaj but was 
given in adoption on the z&th of April, 1879, 
to Bhavanibai, widow of one Bala Maharaj. 
Nana Maharaj made a gift of certain lands, 
belonging to him in virtue of the adoption, to 
the appellant on the 29th of March 1888, 
The respondents brought the suit, which has 
Jed to this appeal, to recover possession of 
those lands, on the ground that they were 
part of the joint ancestral property of their 
father and themselves, of which it was 
not competent for the father to make gift. 


The claim was resisted by the appellant 
on the ground that the gift had been 
made in consideration of the benefit con- 
ferred on Nana Maharaj by the fact of his 
having been given in adoption by Chimna 
Maharaj, father of the appellant, into the 
family to which the lands belonged, and 
also of the trouble which the said Chimna 
Maharaj bad to undergo and the expenses he 


had to incur in persuading Bhavanibai 
to make the adoption by giving her 
Ra. 8,000. 


The Subordinate Judge, who tried the 
suit, disbelieved the story as to the trouble 
and the expenses, and held that, even if 
the story were true, the consideration for 
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the deed of gift in dispute was opposed to 
public policy. He, accordingly, allowed the 
claim. 

Certain facts in the case relating to the 
adoption are admitted by both parties. 
The pant pralintdhi of Aundh had a 
daughter, whom he was anxious to give in 
marriage to Nava Maharaj. But ag this 
Nana Maharaj belonged to a poor family, 
the pant conceived the idea of arranging 
for his adoption into the more well-to- 
do family of the deceased Bala Maharaj, 
whose widow Bhavanibai was under his 
(the pante) influence. In the months of 
March and April, 1869, an arrangement, 
evidenced by Exhibits 184 and 183, was 
arrived at to that effect between the pant 
and Bhavanibat. In the month of November 
ofthe same year, mutual agreements (Exhibits 
74 and 186) passed between her and Chimna.- 
Maharaj that the former should take and 
the latter give in adoption his son, Nana 
Maharaj. The marriage of Nana Maharaj 
with the pants daughter followed soon after 
the arrangement and agreements of 1569; 
nevertheless, the adoption itself was delayed 
for ten years and took place so lite as the 
24th of April, 1879. 

The cause of this long delay is accounted 
for by each party according to his own ver- 
sion. The appellant’s case is that 
Bhavanibai procrastinated, because she want- 
ed money from Chimna Maharaj before mak- 
ing the adoption, and the flatter, who was 
poor, had to borrow and give her Rs. €,00) 
and Rs. 1,000 to her Carcoons to induce her 
to adopt his son. On the other hand, the 
respondents’ version is that it was not 
Bhavanibai but Chimna Maharaj, who was 
the cause of the delay. They allege that 
he asked from time to time for the fulfil- 
ment of certain conditions before he would 
give his son in adoption and that it was only 
after all his conditions had been agreed to 
that he gave the boy. 

The Subordinate Judge has disbelieved the 
version of the appellant, but on grounds, 
which, we think, are not satisfactory. The 
story is supported by the evidence of four 
witnesses (Exhibits Nos. 57, 64. 131 and 
127), who all depose that Bhavanibai re- 
ceived Rs. 8,000 from Chimna Maharaj as 
a motive for adopting his son. Further 
the appellant has produced a receipt, dated 
the 19th of April 1879, purporting to have 
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been passed by Bhavanibai to Chimna 
Maharaj acknowledging the payment to her 
of Rs. 8,000. The Subordinate Judge thinks 
that the attestations on the receipt amd 
its writing are fabricated. He bas arrived 
at that conclusion by comparing the hand- 
writing on the receipt with the handwriting 
of other documents put in for comparison 
and admitted to be genuine. We are un- 
able to agree with the Subordinate Judge 
after a careful examination of the handwrit- 
ings. In onr opinion, the receipt is a genuine 
document, 

What appears to have mainly influenced the 
Subordinate Judge in disbelieving the ap- 
pellant’s story as to the payment of Rs. 8,C00 
by Chimna Maharaj to Bhavanibai is 
that the latter was, he thinks, under the 
“thumb and inflaence” of the pant pratinidht 
of Aundh, Therefore, observes the learned 
Judge, “it appears quite unworthy of reliance 
that she had a sordid pecuniary motive set 
up by the defendant and testified to by his 
witnesses Nos. 56, 57, 61, 68, 64, 127, 137, 
to screw out Rs. 8,000 from Chimna 
Maharaj for her adoption of Nana Maharaj.” 
This view of the probabilities of the story 
overlooks the actual situation of the parties 
concerned during the period to which the 
story as to Rs. 8,000 relates. Itis true that 
the person, who was most anxious that 
Bhavanibai should adopt Nana Maharaj, was 
the pant pratinidhi of Aundh. He desired 
to give his daughter in marriage to the boy, 
but as the boy’s father was, comparatively 
speaking, poor, he started the idea of adop- 
tion. He agreed to the marriage of Bhavani- 
bai’s daughter with his own son. The 
pant was, therefore, able to induce her to 
adopt Nana Maharaji. So far it may be al- 
lowed that she was under what the Sub- 
ordinate Judge calls “the thumb and in- 
fluence” of the paut. But the situation 
changed after she had agreed to adopt, the 
pant had given his daughter in marriage to 
Nana Maharaj, and the pants son had married 
Bhavanibai’s daughter. She was then more 
or less ina position to hold her own and 
dictate her own terms. The pant’s necessity 
had become all the greater to see the adop- 
tion put through, because his daughter had 
become the boy’s wife. No such necessity ex- 
isted to make Bhavanibai anxious in the 
matter. The adoption, if made, wonld 
have deprived her of her widow’s estate in 
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her husband's property. She would bave 
relegated herself by her own act to the position 
of a woman entitled to no more than mainten- 
ance out of the estate. She had agreed 
to adopt to oblige the pant. It was only 
natural that, when the pantis danghter 
had been married to the boy, and the adop- 
tion had become to hima matter of nrgent 
necessity, she should take advange of the 
situation and delay the adoption till at least 
something was given to compensate her for 
the sacrifices she would have tomake by the 
adoption. There is, therefore, nothing improb- 
able in the story that she would not adopt 
unless -and until she had received some 
pecuniary compensation. 

This conclusion derives support from two 
unimpeachable documents to which ihe 
Subordinate Judge has made no reference 
in his jadgment. In a letter (Exhibit 143), 
dated the 2nd of March 1879, Chimna 
Maharaj wrote to Gopal Naik, a karbhari of 
the pant pratinédhi, that Bhavanibai had 
agreed to adopt another man by taking from 
him Rs. 15,000. In that letter Chimna 
Maharaj asked what was the use of his try- 
ing to collect money “for nothing,” if the 
lady had changed her mind. And he re- 
quested Gopal Naik “to make arrangements 
for getting only Nana Maharaj to be 
adopted.” There is a letter (Exhibit 163) 
from a karbhari of the pant pratinidhi of 
Aundh to Bhavanibai, written in April 1879, 
in which the writer explains to her why the 
pant was anxious to see the adoption hasten- 
ed. Hesays thatthe pant’s sole object is 


‘to see his son-in-law (Nana Maharaj) and his 


daaghter (Nana Maharaj’s wife) happy. The 
writer continues: “There is nothing else in 
this. And my master has been exerting 
himself for about ten years to carry out this 
object.” He refers to “a lette. of request” 
to her and to his master's “angry letters" to 
him. This letter also shows that Bhavanibai 
was reluctant to adopt and had to be persuad- 


_ed. 


Tt is true that there is no mention in the 
deed of gift, executed by Nana Maharaj ir 
favour of the appellant, of the payment 
of Rs. 8,000 to Bhavanibai by Chima 
Maharaj as an inducement to make the adup- 
tion. The omission is easily accounted for, 
if due regard be had to the posilion of the 
parties and the nature of the act of payment 
from the social point of view. Bhavanibai 
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was the widow of a respectable and well-to-do 
man; Nana Maharaj had been adopted by her; 
aud for him to have said in the deed that his 
natural father had given him in adoption Dy 
bribing his adoptive mother, and that she 
had taken him in adoption, not because she 
had liked him, but because she had been 
bribed, would have been to cast odium public- 
ly on and lower himself, as well as her and 
his natural father. Therefore, he seems to 
have contended himself with the bare recital 
in the deed of gift (Exhibit 55) that his 
natural father had “exerted himself 
greatly in the matter of giving” him “in 
adoption.” 

It has been strennously contended before 
us for the respondents that the fact that 
Chimna Maharaj had insisted upon certain 
conditions and delayed the adoption makes 
it highly improbable that the long delay of 
ten years was due to any unwillingness 
on the part of Bhavanibai. That Chimna 
Maharaj did ask for certain conditions and 
that sometime was occupied by negotiations 
in respect of them is proved by some letters 
produced in the case. One of those conditions 
related, to the garbhadhana i.e., the marriage 
consummation ceremony of Nana Maharaj’s 
wife. Chimna Maharaj wanted money for 
it and he was paid by the pant pratinidhi of 
Aundh. There is nothing to show that the 
money was paid to him forhis personal benefit 
or that it came from Bhavanibai. The natural 
presumption is that it was for Nana 
‘Maharaj’s wife. Bhavanibai had agreed to 
take him in adoption: it was on the faith of 
that agreement that the pant had given his 
daughter in marriage to Nana Maharaj; the 
girl had come from a chief’s family; and 
she was to be the daughter-in-law of 
Bhavanihai. All religious and social aspects 
of the case required that her consummation 
ceremony should take place with proper 
regard for her position and her father’s and 
also that of Bhavanibai. If Bhavanibai had 
refused to do her duty by the girl on such an 
occasion consistently with her agresment 
to adopt, the name and position of her deceas- 
ed husband, Chimna Maharaj, would have 
suffered in the eyes of his society, because 
she had treated the boy she had agreed to 
adopt so indifferently. The fact that 
Bhavanibai did not pay but that the pant 
paid shows that the former was not ready to 
hasten the adoption, 
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As to the other conditions insisted upon 
by Chimna Maharaj, they all aimed at secur- 
ing the property of the adoptive family to 
Nana Maharaj (see Exbibit 108 and Exhibit 
114). Such conditions would not have been 
made if Bhavanibai had raised no dispute and 
had not tried to have some hold on the pro- 
perty for herself even after adoption. 

The fact that Chimna Maharaj delayed the 
adoption for some time because Bhavanibai 
would not agree to his conditions renders it 
highly probable that Bhavanibai delayed be- 
cause she wanted something for herself before 
adopting. If she had been all along willing and 
ready, where was the accasion for Chimna 
Maharaj to make certain conditions? Where, 
again was the-necessity for the time occupied 
in settling those conditions through the Punt 
Pratinidht and his karbhari? That shows 
that there was some reluctance on the part 
of Bhavanibai. Chimna Maharaj was to 
gain everything by the adoption; Bhavanibai 
was to lose almost all from the material 
point of view. And itis incredible that the 
adoption would have been delayed for so 
many as ten years, if all the while Bhavanibai 
was anxious and ready to adopt. 

On the whole of the evidence and the pro- 
babilities, then, we have arrived at the con- 
clusion that Chimna Maharaj did pay 
Rs. 8,000 to Bhavanibai as an inducament to 
adopt his son. We are not satisfied, however, 
with the evidence adduced by the appel- 
lant to show that the sum of Rs. 13,000, 
due from the husband of Bhavanibai 
to the pant pratinidht of Aundh on a mort- 
gage, was remitted by the latter owing 
to the friendly intercession and at the re- 
quest of Chimna Maharaj. That the debt 
was wiped out and the mortgage redeemed 
without payment is proved. The respond- 
ents’ mukhtiar (Exhibit 182) admits it. But 
he states that the pant extinguished the 
debt, because Nana Maharaj had refused 
to send his wife (the pant’s daughter) to the 
thread ceremony of her brother unless the 
mortgage was returned to him. This seems 
highly probable. The remission took place 
after Bhavanibai’s death. And the pané 
must have remitted the debt mainly because 
the debtor was his own son-in-law. The 
story that the debt was remitted at the re- 
quest of Chimna Maharaj stands upon the 
interested and uncorroborated testimony of the 
appellant, 


Vol. VIII] 
SITARAM PANDIT U, HARIHAR PANDIT. 


It is also the appellant’s case that before 
his adoption Nana Maharaj had promised 
to Chimna Maharaj that, after adoption, 
he would grant to the latter in perpetuity 
lands yielding an annual income of Rs. 1,000. 
This is deposed to by the appellant (Exhibit 
231), and by his mother (Exhibit 127). Both 
of them say that the promise was made in writ- 
ing “for the trouble and expense of the work 
of adoption.” The written agreement is vot 
produced, and the deed of gift makes no re- 
ference to it. There are some other witnesses 
who speak to the promise and it is sought to 
be proved also by certain letters purporting to 
be those of Nana Maharaj. Iven if there was 
such an agreement, it isnot shown to be sup- 
ported by any consideration ; and, even if it 
were supported by consideration, it was illegal, 
because it was made by Nana Maharaj as an 
expectant heir with reference to property 
which he hoped to get after his adoption by 
Bhavanibai. Such an agreement is invalid 
and inoperative according to Hindu Law. 
Sham Sunder Lal v. Achhan Kunwar (1); 
and see Sumsudin v. Abdul Hussein (2), where 
other decisions to the same effect are cited. 
In any case, Nana Maharaj’s promise cannot 
render the deed of] gift valid, ifit is invalid 
on other grounds. 

The appellant also pleads that the lands 
conveyed by the. deed of gift (Exhibit 55) 
were given to him by Nana Maharaj in 
exchange for the lands at Chinchwad, situate 
in the Native State of Kolhapur, yielding 
an annual income of Rs. 188 odd, which 


Bhavanibai had granted by a deed (Exhibit. 


62) to Chimna Maharaj on the day of the 
adoption. Chimna Maharaj was not satisfied 
with the grant and desired instead lands 
situate in British territory. He never took 
possession of the lands at Chinchwad. But 
the grant had been followed by directions 
to the village officers that they should recog- 
nise him as owner, enter the Khata in his 
name, and allow him to appropriate the 
rents and profits. There is no mention of 
this exchange in the deed of gift (Exhibit 
55); but the probabilities are strongly in 
favour of the appellant's case on this point. 
The established facts, then, relating to the 
deed of gift, which is in dispute in this case, 
are shortly these. After she had bound 
herself by an agreement to adopt Nana 
(1) 25 I. A. 188 at p. 189; 21 A. 71; 20, W. N. 729. 
(2) 31 B65 at p, 174; 5 Bom, L. R., TSL 
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Maharaj, Bhavanibai refused to carry it out 
unless she was paid a sum of money. Nana 
Maharaj’s natural father, Chimna Maharaj, 
paid Rs. 8,000 as an inducement to her to 
adopt his son. Then the adoption took place, 
and Chimna Maharaj, being poor, obtained 
lands at Chinchwad, yielding an annual 
income of Rs. 188 odd for parting with 
his son. In consideration of the payment 
of Rs 8,000 to Bhavanibai and in exchange 
for the lands at Chinchwad, and also having 
regard to the benefit he had derived from 
the act of his natural father in giving him 
in adoption into a well-to-do family, Nana 
Maharaj conveyed by way of gift the lands 
in the deed (Exhibit 55) to the appellant, 
his natural brother. 

~ The transaction, under these circumstances, 
It was urged before 
us that it was supported by consideration, 
because of the payment of Rs. 3,000 made 
by Chimna Maharaj to Bhavanibai for the 
benefit of Nana Maharaj, that is to say. to 
induce her to adopt the latter as her son. 
The amount, it is said, was paid by Chimna 
Maharaj by borrowing; Nana Maharaj was 
then a son of Chimna Maharaj aud as such it 
was his pions duty to pay his father’s debt. 

But the payment to Bhavanibai was vitiat- 
ed by the fact that it was in the nature of 
a bribe, and as such it was unlawful accord- 
ing to Hindu law. 

When a Hindu gives his boy in adoption, 
his act is, according to the Hindu Shatras, 
in the nature of a sacred gift, voluntarily 
made. Itison that account that Manu re- 
quires the gift to be “ confirmed by pouring 
water” [Vyarahara Mayukha: Mandlik’s 
Edition, page 50]. A daughter given in 
marriage, which is called kanyadana and a 
son given in adoption, which is called putru- 
dana, stand in this respect on the same foot- 
ing. Both are gifts for religious and secular 
purposes. Both acts are attended by religi- 
ous ceremonies; both vequire giring and 
taking. A boy is adopted by a sonless Hindu 
for perpetuating his line, paying off his dues 
to his ancestors, keeping up his name, and 
securing for him and his ancestors a place in 
heaven. These are sacred purposes, accord- 
ing to the Hindu Shastras. It is uot by the 
mere birth and existence of a son that these 
purposes are fulfilled. As Vijnaneshwara 
points out in the Mritakshara in the Chapter 
on “ Rituals,” the son must be “well-be« 
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haved,” of good qualities.* That applies 
to the adopted son equally, becwse he takes 
the place of a born son: and he has to be 
“a reflection” of the latter. Where ou a 
Hinda’s death the adoption is made by his 
widow, it must bs made by her, without any 
coercion, free from any corrupt motive, and 
with an eye solely to the fitness of the boy to 
ba adopted to fulfil the religious and secular 
duties binding on a sən. That object is like- 
ly to be frustrated, if she is induced to adopt a 
boy out of greed for money and for pecuniary 
benefit to herself. If she is so induced, the 
money paid to her isa bribe, which is cou- 
demned by all Smriti writers as an illegal 
payment, Narada, for instance, says that 
what has been given as a bribe is “ declared 
as nob given (or void).” And he lays down 
“that uékocha (or bribe), which is promised 
to be given for the accomplishment of 
any object, should not be given, even if that 
object be accomplished. But if ib has al- 
ready been actually given, it should be res- 
tored by force and a fine equal to eleven times 
(its value) should be inflicted according to 
the followers of Garga.” [The Vycrahara 
Maynkha, Mandlik's Edition, pages 123 and 
124]. Vijnoaneshwara in his Chapter on “the 
Resumption of Gifts” in the Mvtakshara, 
quotes Narada to the same effect, and defines 
“bribe” (udkocha) as “something paid to a 
person, bound to do an act, with the object of 
removing an obstacle to the performance of 
his duty."t Judged by this definition, the 
payment of Rs. 8,000 to Bhavanibai was a 
bribe. At the date of the payment she had 
already bound herself to adopt Nana Maharaj. 
The payment was made to induce her to do 
what she was under an obligation to perform 
without any inducement but solely for the 
spiritual benefit of her deceased husband and 
herself and the perpetuation of her husband's 
family. 


The payment of Rs. 8,000, illegal in its 
inception, may have been made by Chimna 
Maharaj after borrowing the amount from 
third parties. But even regarded as a debt 
contracted by him, it could not bind his sons 
because it was contracted for an illegal pur- 
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pose, which was its payment as a briba. Aad 
further, Nana Maharaj by his adoption had 
caased bò ba Chimna Mvharaj’s son a6 the 
date of his gift to the appellant. He was 
at that time under no pious obligation to 
satisfy Chimna Maharaj’s debts. 

Nana Maharaj’s deed of gift was, ib is 
urged, supported by valuable consideration, 
first, because it was made to his natural 
brother out of love and affection, in consider- 
ation of the benefit conferred on him by his 
natural father by giving him in adoption; 
and secondly, because it was made in ex- 
change for the lands at Chinchwad. 

As to love and affection, the question is 
whether such a deed relating to joint an- 
cestral property binds the sons of its execut- 
ant, who, according to Hindu Law, took a 
vested interest in it by birth. A Hindu father 
is uot competent to make a gift of such pro- 
perty if ib is immovable and is joint an- 
ancestral estate. Relying on certain texts, 
Vijnaneshwara says that the texts quoted by 
him “forbid a gift of immovable property 
throngh favour, they both relate to immov- 
ables which have descended from the paternal 
grandfather.” [The Mit, Ch. IT, section I, 
pl. 21). 

Certain texts of Hindu law have been 
relied upon by Mr. Rao for the appellant, as 
showing that a gift once made cannot be re- 
sumed, if it is to “a benefactor,” (Cole- 
brooke’s Dig. Vol, I p. 449), or to a father 
(Ghose’s Hindu Law, 2nd Edn., page 736 
and page 748). These texts apply as bet- 
ween the donor and the donee and relate 
to property which ib was competent for 
the doner to give away. They cannot 
affect the joint ancestral estate of a Hindu 
and his sons. Their rights and liabilities 
are regulated by special texts dealing with 
that estate; and such of these special texts 
as relate to gifts form exceptions to the 
general texts on the subject. 

Lastly, if the transaction, evidenced by the 
deed (Exhibit 55), is to be regarded as one 
supported by valuable consideration on ac- 
count of the exchange of lands conveyed by it 
for the lands at Chinchwad, given to Chimna 
Maharaj by Bhavanibai on the day thats e 
adopted Nana Maharaj, it can only amouct 
in substance to a ‘sale of the property. But 
a Hindu father is not competent to sell joint 
ancestral property to the detriment of his 
sous, cxceph for an antecedent debt, which 
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“had been contracted by him for a purpose, 
neither illegal nor immoral. In the present 
case, there was no debt of Nana Maharaj at 
all to entitle him to sell any portion of his 
ancestral estate, and kind hisson. And even 
if there had been an antecedeut debt of 
Chimna Maharaj, Nana Maharaj bad ceased 
to be his son legally liable to pay it at the 
time that he entered into the transaction of 
exchange. 

For these reasons, the decree appealed from 
must be confirmed with costs, 
Heaton, J.—I concur. 


Decree confirmed. 





(s. c. 12 Bom. L. B, 923.) 

BOMBAY HIGH COURT. 
CRIMINAL Revision No. 182 or 1910. 
September 23, 1910. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Rao. 

In re BAI PARVATI—Accusen. 

Criminal Procedure Code (dect V of 1898), s. 209— 
Committing Magistrate—Discretion tu discharge— 
When to be exercised. 

Under section 209 of the Criminal Procedure Code, 
ifa Magistrate finds that there are not sufficient 
grounds for committing theaccused person for trial— 
either because there is no evidence whatever, or 
because tho evidence tendered by tho prosecution 
appears to him to be totally unworthy of credit, it 
would be his duty to discharge the accused. 

Where the Magistrate entertains any real doubt as 
to the weight or quality of the evidence, the task of 
resolving that doubt and assessing Lhe evidence should 
be left to the Court of Sessions, 

Emperor v. Ravji Hari Yelyaumkar, 9 Bom. L. R. 
225; 5 Or. L. J. 213, followed. 
` In the matter of the petition of Lachman v, Juala, 5 
A. 161, approved. 

Queen-Empress v. Namdev Satvaji, 11 B. 372, ex- 
plained. 

Application for revision against an 
order passed by Joint Judge of Ahmed- 
abad, in Criminal Application No. 18 of 1910, 
reversing an order passed by the Resident 
Magistrate of Borsad, in Criminal Case No. 
17 of 1910. 

Mr. Branson, with Mr. Manmukhram 
Mehta, for the Applicant. 

Mr. Ramdatt V. Desai, for the Crown. 

Judgment.—This is an application 
by one Bai Parvati who was accused before 
the Magistrate of having attempted to com- 
mit murder by pushing another woman 
named Jadav into a well. . 

Parvati the applicant was the mistress of 
Jadav’s husband. A good deal of evidence 
was summoned for the prosecution and the 
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Magistrate having heard all the evidence 
tendered came to the conclusion which he 
expressed in these words: “After having 
closely gone through the evidence as a 
whole I find that it will be a mere waste of 
the Sessions Court’s very valuable time if 
I commit the accused to it to take her trial 
there, when I myself see that there are not 
sufficient grounds for committing her. I, 
therefore, discharge her under section 209 of 
the Criminal Procedure Code.” 

From this order an application was prefer- 
red by Jadav to the Sessions Judge who re- 
versing the Magistrate’s order, directed the 
Magistrate to draw up a charge against the 
accused Parvati and commit her for trial 
under section 307 of the Indian Penal Code. 

The question before us now is whether this 
order ofthe Sessions Judge shouldbe sustained. 

Upon the facts underlying this application 
it is not necessary to say more than this, that 


. the First Class Magistrate went into them at 


some length, that he examined the evidence 
of the witnesses with great care and in the 
end found that there were no grounds to 
commit, 

The Sessions Judge, as we read his judg- 
ment, does not materially dissent from the 
Magistrate in this view of the effect of the 
evidence tendered. He says that “on a small 
foundation of probabilities an enormous 
superstructure of untruth has been gradually 
built up” and he proceeds to show that most 
of the important witnesses are totally un- 
worthy of credit. But having thus disposed 
of the witnesses, he says that there still 
remains the story of Bai Jadav herself, 
though at the same time, he admits that 
“having regard to the relation between the 
two women it is improbable that Bai Parvati 
should have been allowed to accompany Bai 
Jadav to the well”. 

Upon the Sessions Judge’s own estimate of 
the value of the evidence we think that the 
Magistrate was within his rights in ordering 
the discharge of Bai Parvati and that she 
shonld not be exposed to the expense and 
harassment of a Sessions trial which is 
practically foredoomed to failure. No doubt, 
in acase of this kind the line between the 
Magistrate’s duty and the Sessions Court’s 
prerogative is not easy to draw. We think, 
however, that it is not difficult to show that 


-in this case the Magistrate did not exceed his 


authority. 
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The point before us was considered by Mr. 
Justice Mahmood in In the matter of the peti- 
tion of Lachman v. Juala (1), where the learn- 
ed Judge after pointing out that the object 
of these provisions of law is to save the 
subject from the prolonged anxiety of under- 
going trials for offences not brought home to 
them, and also to save the time of the Court 
of Session from being wasted over unsuitable 
cases, goes on to say: “T am of opinion that 
the power given to Magistrates under sec- 
tion 195 extends to weighing of evidence, and 
the expression ‘sufficient grounds’ must be 
understood in a wide sense. I must not, 
however, be understood to lay down that this 
discretionary power should ba exercised by 
the Magistrate without due caution or that 
he should take upon himself to discharge the 
accused in Sessions cases in the face of evi- 
dence which might justify a conviction. But 
when the evidence against the accused is such 
that, in the opinion of the Magistrate, it 
cannot possibly justify a conviction, I hold 
that there is nothing in the law which pro- 
hibits the discharge of the accused, even 
though the evidence against him consists of 
witnesses who state themselves to ba eye 
witnesses, but whom the Magistrate entirely 
discredits.’ This construction commends 
itself to us as an accurate statement of the 
meaning of section 209 of the Criminal 
Procedure Code. Nor do we think that there 
is anything in it which is in real conflict with 
what Mr. Justice West said in the case relied 
upon by the respondent, Queen-Hmpress v. 
Namdev Satvaji (2). For the operation of 
that decision is limited to this that the 
Magistrate ought to commit when the evi- 
(lence is enough to put the party on his trial 
and “such a case obviously arises when 
credible witnesses make statement which, if 
believed, would sustain a conviction.” It 
seems to usthat the whole point of this 
passage lies in attaching due emphasis to the 
word “credible” and some confirmation of 
that construction of the decision may be 
obtained from the observations of the same 
learned Judge in Dhanjibhai v. Pyarji (3). 

Apart, also, from authority it seems to us 
that the words of the section themselves 
leave little room for ambiguity. The sec- 
tion provides that ifa Magistrate finds that 


(1) 5 A. 161. 
(2) 11 B. 372. 
(8) (1884) Unreported Criminal Case 201. 
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there are not sufficient grounds for commit- 
ting the accused person for trial he shall 
discharge him. It is not merely, therefore, 
that the Magistrate in the case put is em- 
powered to discharge the accused; he is bound 
to do so. What then is the case put? It is 
the case where the Magistrate finds that 
there are no sufficient grounds for commit- 
ting the accused person for trial. He may 
so find either because there is no evidence 
whatever or because the evidence tendered 
by the prosecution appears to him to be, 
totally unworthy of credit. But in this 
latter case, equally with the former case, 
it would be his duty under the section to 
discharge the accused, since the grounds 
relied on for a commitment would, in his 
opinion, be insufficient. That is the construc- 
tion which the words of the section suggest 
tə us and which we understand was accepted 
by this Court in Emperor v. Ravji Hari 
Yelgaumkar (4). i 

It is perhaps unnecessary to add that 
where the Magistrate entertains any real 
doubt as the weight or quality of the evidence, 
the task of resolving that doubt and assess- 
ing the evidence should be left to the Court 
of Session; but that is not the case before us 
now. Í 

For these reasons, therefore, we must set 
aside tbe order of the Sessions Judge and 
restore that of the Magistrate. 


Order set aside. 
(4) 9 Bom. L, R. 225; 5 Cr. L, J. 213. 


(s. c. 12 Bom. L. R. 936.) 
BOMBAY AIGH COURT. 
Civic Rererence No. 5 or 1910. 
August 19, 1910. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
Mr. Justice Batchelor and Mr. Justice Devar. 
In re GOVIND PANDURANG KAMAT— 


APPELLANT 

Stam > Ant (LE of 1839), s. 2 (15)—Desd dividing 
property in severalty—Instrwment of partition. 

Where A agreed to take from his brother as his 
share in the family property, movable and im- 
movable, a certain amount in cash and certain 
securities in the form of bonds securing debts due to 
the family, and executed a document in the form of 
a release in favour of the brother: 

Held, that the effect of the document was to 
divide the property of the co-owning brothers in 
severalty,and hence it was an instrument of partition 
within the meaning of section 2 (15) of the Indian 
Stamp Act. 

Civil 


reference made by the Commis- 
sioner 


Vol. VIII 


TATYARAO V, PUFAPPA, 


Mr. T. R. Desai, for the Appellant. 

Judgment. —tThe question referred to 
us is whether the two documents dated res- 
pectively the Ist of September and the 2nd 
of September 1909 are instruments of parti- 
tion or release. 

They are instruments of partition if they are 
instruments whereby co-owners of any pro- 
perty divide or agree to divide any property 
in severalty. 

By the first document, Anant Pandurang 
agreed to take from his brother as his share 
in the family, property movable and immoy- 
able, Rs. 4,000 in cash and certain securities 
for money inthe form of bonds securing 
debts due to the family. The document was 
in the form of a release executed in favour of 
Govind Pandgnrang, the eldest brother and 
manager:of the family. The effect of the 
docament was to divide the property of the 
three co-owning brothers between Anant 
on the one hand and Govind and Waman on 
the other. Govind took a certain share 
of the family assets not converted into cash 
aud we, therefore, think that the document 
passed by him amounts to an instrument of 
partition: 

Similarly, on the 2nd September, Waman 
Pandurang passed to his brother Govind a 
‘document in the form .of a release whereby 
he and Govind divided the remaining family 
property by Govind handing over to Waman 
securities for money of the nominal value of 
Rs. 40,183 and of the estimated value of 
Rs. 12,500. That also, in our opinion, for 
the reasons already stated, amounts to an 
instrument of partition whereby the two re- 
maining co-owners divided their proparty in 
severalty, 

Oar answer to lhe reference is, therefore, 
that both the documents are instruments of 
partition. 
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(s. ¢. 12 Bom. L. R. 940.) 
BOMBAY HIGH COURT. 
Seconp Civit Arrear No. 628 or 1908. 
August 12, 1910. 

Present: —Sir N. G. Chandavarkar, Kr., Judge 
TATYARAO VENKATRAO VASE— 
Prarytive— APPELLANT 
versus 
PUTAPPA KOTRAPPA—DerexbaxtT— 


RESPONDENT. ` 

Transfer of Property Act {IV of 1882), ss. 85, 88— 
Mortgage -Necessary parties —Notice—Registration— 
Burden of proof, 

Wherea Hindu father and his sons are members 
ofa joint family anda mortgage is effected by tho 
father alone in respect of the joint family property, 
in a suit by the mortgagce the sons must be included 
with the fothor, provided, however, the mortgagee 
suing has notice of tle sons’ existence and interests, 

Ramasamayyan y. Virasami Ayyar, 2L M. 222, 
Palani Goundan v. Rangayya Goundan, 22 M. 207 
and Ram Nath Rai v, Lashman Rai, 21 A. 193, relied 
upon. 

The bnrden of proving that the mottgagec had 
such notice lies upon the sons. 

Ram Nath Rai v. Lachmam Rat, 
followed. 

Registration is notice to all subsequent purchasers 
or incumbrancers of the same property. 

Lakshmendas Sarupchand v. Dasrat, 6 B. 163; 
Janki Prasad v. Kishan Dat, 16 A. 478, referred to. 

This doctrine of constructive notice cannot bo 
extended to others besides subsequent purchasers or 
incumbrancers, 

The registration of a partition deed between the 
fathor and the son subsequent to the doed of mort- 
gage does not operate as notice to the mortgagee of 
the son’s right in the property. 


21 A. 193, 


Second appeal from the decision of 
the District Judge of Dharwar, in Appeal 
No. 267 of 1907, reversing the decree passed 
by the Subordinate Judge at Haveri, in Suit 
No, 292 of 1906, 


Judgment.—the suit was brought 
by the plaintiff for a declaration that the 
decree obtained by the father of defendants 
Nos. 1, 2 and 3 did not bind him and ought 
to be set aside, because it was a decree obtain- 
ed on a mortgage against his father in a suit 
to which the plaintiff had not been made a 
party. 

In the Court of first insiance the issue 
raised was :—Whether the decrees, and the 
execution proceedings consequent upon it, are 
fraudulent, as urged by the plaintiff in his 
pleadings? That Court found in the nega- 
tive upon that point. But the second issue 
raised was— Whether the plaintilf was entitl. 
ed to have the sale, in execution of tho 
decree against the plaintilf’s futhor, set 
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aside? The Court foundin the afirmative 
on this second issue, relying upon section 85 
of the Transfer of Property Act, and the deci- 
sion of the Calcutta High Court in Daila 
Suraj Prosad v. Golab Chand (1). Accord- 
ingly, the Subordinate Judge passed a decree 
direzting the plaintif to pay the decretal 
debt of defendants Nos. 1, 2 and 3 to defen- 
dant No. 5. 


The plaintif appealed, and defendant 
No. 5, who is the auction-purchaser iu exe- 
cution of the decree against the plaintiff’s 
father, filed cross-objections. The learned 
District Judge has allowed the cross-objections 
to prevail and dismissed the plaintiff's suit zz 
toto, upon the ground that the plaintiff was 
not a necessary party to the suit against his 
father brought upon a mortgage. And he 
relied on the decision of this Court in Govind 
v. Sakharam (2). That decision, however, 
does vot cover the points arising in the 
present case, It applies only to a money- 
decree obtained against a Hindu father. But 
here we have a suit brought upon a mortgage 

‘against bim and the son contends that 
the decree is not binding upon him, and that 
the sale consequent upon it does not affect 
his interest, because he was not madea 
party as required by section Sdof the Transfer 

` of Property Act, 1882. That contention, in my 
opinion, musb prevail. 


The provisions of section 85 are impera- 
tive. They make it obligatory upon any per- 
son who brings a suit upon a mortgage to 
bring upon the record all persons who are 
interested in the property. Where a’Hindu 
father and hissons are members of a joint 
family and a mortgage is effected by the 
father alone in respect of the joint family 
property, in a suit by the mortgagee the sons 
must be included with the father, provided, 
however, the mortgagee suing has notice 
of the sons’ existence and interest (sec- 
tion 85 of the Transfer of Property Act). See 
Ramasamayyan v. Virasami Ayyar (3), 
Palani Goundan v. Rangayya Goundan (4) and 
Ram Nath Rai v. Lachman Rat (5). 


The lower appellate Court has not looked 
at the casefrom this point of view. The 


(1) 28 C. 517. 
(2) 28 B. 383; 6 Bom. L. R. 344. 
(3) 21 M. 222. 
(4) 22 BI. 207. 
(5) 21 A. 193. 
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Court of first instance has not clearly found, 
and there is nothing in the judgment of the 
Court of first instance to show, whether the 
father of defendants Nos. 1, 2 aad 3, who 
sued tne plaintiff's father, had notice of 
the plaintiffs existence and interest in- 
the mortgaged property. AndI cannot say 
whether there is any evidence on that point. 
The burden of proving that the father of 
defendants Nos, 1, 2 and 3 had notice of such 
interest liesupon the plaintiff, as has been 
held inthe Allahabad case of Ram Nath Ras 
v. Lachman Rai (5), above mentioned. Tb is 
necessary fora satisfactory disposal of the 
case that there must be a finding on the 
question. Therefore, I send down the follow- 
ing issue :— 

Whether the father of defendants Nos. 1, 2 
and 3, who sued on themortgage the plaintiff's 
father, had natice of the interests of the plain- 
tiff in the mortgaged property when hebrought 
the snit? 

If it is found that he had notice, the decree 
aud the sale consequent upon it cannot bind 
the plaintiff. 

Finding to be returned within two mouths. 

Parties not to be allowed to give any fresh 
evidence, 

It is contended before me by Mr. Bakhle 
for the auction-purchaser, defendant No. 5, 
that his client isa bona fide purchaser, hav- 
ing bought at a Court-sale. Bus it is 
well-established law that a Court purchaser 
buys only what the judgment-debtor could 
have honestly sold ata private sale. Defend- 
ant No. 5 is not entitled to give the decree u 
higher operation than it could have under 
the Jaw. If the father of defendants Nos. 1,2 
and 3, having notice of the interests of the 
plaintiff, did not bring him upon the record, 
then the decree would be against the plaintiff's 
father alone, and tho sale consequent upon it 
could not touch any other interests than those 
of the father. 

The finding of the lower Court was in the 
negative. 

Mr. K. H. Kelkar, for the Appellant. 

Mr. 9. re. Dakhle, for the Respondent. 

Judgment.—Onthe issue raised by 
me for determination by the lower appellate 
Court, that Court has found that the mort- 
gagee had no notice of the plaintiff’s existence 
when the previous suit on the mortgage was 
brought against the plaintiff’s father. That 
finding is assailed by the learned pleader for 
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the plaintiff (appellant) on the ground that 
the registration of the partition deed executed 
after the mortgage between the plaintiff and 
his father was in law notice of the plaintiff's 
existence, because that deed had been regis- 
tered before the suit. Itis, no doubt, a 
well-established law of this Court that re- 
gistration is notice to all subsequent pur- 
chasers or incumbrancers of the same pro- 
perty : see the Full Bench case of Lakshman- 
das Sarupechand v. Dasrat (6). But no author- 
ity of our Court has been cited, and I am 
not aware of any which extends the doctrine 
to others besides subsequent purchasers or 
incumbrancers. 

A ruling of the Allahabad High Court 
[Janki Prasad v. Kishen Dat (7) }, is cited 
by the appellant’s pleader in support of his 
contention. There it was held that for the 
purposes of section 85 of the Transfer of Pro- 
perty Act, a mortgagee must be deemed to 
have notice ofa subsequent registered incum- 
brance affecting the property mortgaged to 
him, because it is his duty “as a reasosably 
prudent man, to search in the registry in order 
to ascertain what were the dealings with the 
property, the subject of the mortgage.” This 
is an extension of the law of constructive 
notice asapplied to registered deeds, but that 
extension is not warranted by the object of 
statutes of registration. Our Court has adopt- 
ed the rule that registration is notice from the 
American Law where “the Courts hold that 
registration is, in itself, notice to subsequent. 
purchasers and mortgagees” (see Westropp, 
C. 3.3 judgment in the Full Bench case above 
cited). In Story’s Equity Jurisprudence 
(Second English Edition, section 397, pages 
256 and 257), itis said that “the object of all 
Actsof this sort”, (Registration Acts), “is to 
secure subsequent purchasers and mortgagees 
against prior secret conveyances and incum- 
brances.” 


The reason of the law is that a person ac- | 


quiring a title to or interest in immovable 
property should, before acquiring, investigate 
the title and inquire whether it is in any way 
burdened, or else he acquires the title or in- 
terest, subject to the existing burdens on the 
_ property. That makes itincumbent upon him 
to search inthe registry. No such duty is 
laid by law on a person who has acquired a 
title to or interestin property to search for 
(6) 6 B. 168 (T.B). 
(7) 16 A. 478, 
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subsequent titles or interests. For these 
reasons, I must overrule the contention of the 
appellant’s pleader. 

The decree of the Court below dismissing 
the suit must be confirmedon another ground 
also. The case falls within the principle of the 
decision of this Court in Ramkrishna v. Vina- 
yak Narayan (8). 

The decree is, therefore, confirmed with 
costs. 


Decree confirmed. 
(8) 12 Bom. L. R. 219; 84 B. 354; 5 Ind. Cas 907. 





(s. c. 12 Bom. L. R. 947.) 
BOMBAY HIGH COURT. 
Seconp Civiu Arrear No. 402 or 1909. 
July 13, 1910. 

Present:—Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Batchelor. 
MOJILAL PREMANAND —DPULAINTIFE — 
APPELLANT 
versus 
GAVRISHANKA® KUSHALJI— 
DerenDANt— RESPONDENT, 

Limitation Acts (IX of 1908), x. 10—Trust for a 
specific purpose— Trust not exhausting estute-—Residue 
-Trust created by operation of tau. 

Once the testator’s property is vested in the trustees 
fora specific purpose, itis nob necessary that any 
resulting trust of the residue, which necessarily arises 
by operation of law, should be specified in words in 
tho Willin order to bring it within the scope of 


< section 10 ofthe Limitation Act. 


Vandravandas v. Kursondas, 21 B. 646 at p. 664. 
followed. 


Second appeal from the decision of 
the Joint First Class Subordinate Judge at 
Ahmedabad, in Appeal No. 258 of 1907, re- 
versing the decree passed by the Subordinate 
Judge of Nadiad, in Civil Suit No. 2) of 
1906. 

Mr. M. P. Mody with Mr. N. K. Mehta, for 
the Appellants. 

Mr. Rangnekar with Messrs. T. R. Desai aud 
Raghavaya and Bhimji, for Respondents Nos. 
land 2. 

Mr. L. A. Shah, for Respondents No. 3. 


Judgment.—tThis is a suit instituted 
by Sarasvatibai, widow of Prenanand 
Parbhudas and sister of Jethabhai Valavram. 
for a declaration that she is the heir of her 
brother Jethabhai and as such owner of the 
residue remaining after administering 
property under his Will. 

Jethabhai Valavram by his Will dated 


his 
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20th of February 1889, gave certain 
legacies including one of Rs. 300 to the 
plaintiff and by the last clause provided as 
follows:— 

“With the property that might remain 
after paying as above the expenses of my 
obsequies are to be defrayed, 1 do make dis- 
position in this way in my consciousness 
and in order to carry out these dispositions, I 
appoint after me the following gentlemen as 
trustees: Dave Gavrishankar Kushalji, Desai 
Mojilal Premanand, Dave Parbhashankar 
Purshotam, Desai Desaibhai Kalidas and 
Desai Maneklal Amratlal. Out of these five, 
Dave Gavrishankar Kushalji and my nephew 
Desai Mojilal Premanand should both join 
and take possession of my properties after 
my death in accordance with the above Will 
and with the consent of the remaining trus- 
tees, they areto dispose of the properties in 
accordance with what is written in the above 
Will and should any ontstandings have to be 
recovered for giving effect to the said dis- 
positions; they are to do the same and 
I do by this Will give them power to do 
whatever else they may have to do to carry 
out the Wil.” 

The trustees named in the Will have per- 
formed the funeral obsequies which are 
necessary in the case of a Hindu in the posi- 
tion of the testator, and they lave also paid 
the legacies mentioned inthe Will. Three 
of the trustees are now dead. The property 
of the testator has not been exhausted in 
carrying out the trust of the Wiil. It now 
consists of money advatrced upon a san-mort- 
gage-deed for Rs. 1,300, the mortgagees be- 
ing Gavrishankar Kushalji, Mojilal Pre- 
manand, Desaibhai Kalidas and Maneklal 
Amratlal, anda smallsum of cash in the 
hands of the second respondent. 

The suit was brought against Gavri- 
shankar Kushalji, Mojilal Premanand, original 
trustees, Ganpatlal Chunilal as representa- 
tive of Maneklal Amritlal and Harilal 
Desaibhai as representatives of Desaibhai 
Kalidas. 

A. decree was obtained by the plaintiff in 
the Court of the Subordinate Judge 
but that decree was reversed upon the 
appeal to the Joint First Class Subordinate 
Judge with appellate powers on the 
ground that the suit was barred by limit- 
ation, 

In second appeal the point which has been 
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argued is whether the suit is barred by limit- 
ation having regard to the fact that the pro- 
perty is in the hands of the trustees named 
in the Will and the representatives of named 
trustees who are dead. 

It is argued that the property is vest- 
ed in the defendants in trust fora specific 
purpose and that this is a suit of the nature 
contemplated in section 10 of the Limitation 
Act of 1877, 

Now it has been held by a Full Bench of 
this Court in Lallubhai Bapubhai v. Man- 
kuvarbat (1), that a suit against executor 
by an heir of a testator who has by Will made 
the executor an express trustee for certain 
purposes is as to the undisposed of residue a 
suit within the scope of section 2 of Act XIV 
of 1859. That section provided that no suit 
against a trustee in his life-time, and no 
suit against his representatives for the pur- 
pose of following in their hands the specific 
property which is the subject of the trust, 
shall be barred by any length of time. 

The section of the Act of 1877, with which 
we are concerned, provides that no sait 
against n person in whom property has be- 
come vested in trust for any specific par- 
pose or against his legal representatives or 
assigns not being assigns for valuable con- 
sideration for the purpose of following in his 
or their hands such property shall be barred 
by auy length of time. 

Is the property which is the subject of 
this suit, property which has become vested 
in the trustees in trust for any specific par- 
pose? It is, we think, clear that it has been 
vested in them for the purpose of application 
in carrying out the trusts of the Will. Once 
the testator’s property is vested in them for a 
specific purpose it is not necessary that any 
vesulting trust of the residue which neces- 
sarily arises by operation of law should be 
specified in words in the Will in order to 
bring ib within the scope of section 10. 
That was the opinion of the Court in 
Vundravandas v. Kursondas (2). The learned 
Judges in that case said: “It must, we 
think, be conceded that wherea Hindu Will 
makes the execators trustees of the whole 
estate of the testator, and the bequests in the 
Will are not sufficient to exhaust that estate, 
the executors become express trustees of the 
undisposed of residue for the next-of-kin of 


(1) 2 B. 388 at p. 414. 
2) 21 B. G45 at p. G64. 
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the testator. That has been so decided by this 
Court in Lullubhai Bapubhai v. Mankuvarbai 
(1), where the case of Salter v. Cavanagh (3) 
was followed, as it-was also followed by the 
Queen's Bench Division in England in Patrick 
v. Simpson (4),” and after further discussion 
of the point they add: “We have considered 
this question as though ‘the expression ‘ex- 
press trust’ had been used in our Statute 
(Act XV of 1877, section 10), but for this 
purpose we think that ‘vested in trust for a 
specific purpose’ may be treated as a more ex- 
panded mode of expressing the same idea. 
Our decision on this point is supported by the 
case of Kherodemoney v. Doorgamoney (5), 
which cannot, we think, be substantially dis- 
tinguished from it.” 

We, therefore, hold that the suit was not 
barred by limitation. _ 

There is no dispute as to the property to 
which the plaintiffs as representing the 
original plaintiff Sarasvatibai are entitled. 

We reverse the decree of the lower appel- 
late Court -and declare that the appellants 

. are entitled to recover the san-mortgage- 
bond Exhibit 84 and allthe mortgage-bonds 
and personal bonds and documents relating 
to the undisposed of and unexhausted residue 
of Jethabhai’s estate. Order that respondent 
No. 2 do retain one bond of the nominal value 
of Rs. 100 for delivering to the Vyatipat In- 
stitution. Order that the respondents Nos. 1 
and 2, if and when required so to do by the 
appellants, do assign to them thesaid bonds 
and documents at the appellants’ expense. 
Decree that respondent No.1 do pay 
Rs..81-7-0, that respondent No.2 do pay 
Rs. 107-11-3 and that respondents Nos. 1 and 
2 do pay Rs. 60 to the appellants. Decree 
that first and second respondents do pay 
‘the costs throughout of appellants and third 
respondent. 

Decree reversed. 

(8) (1888) 1 Dr. & W. 668. 

(4) (1889) 24 Q. B. D. 128; 59 L. J. Q. B. 7; 61 L. 


T. 686. 
(5) 4 C. 455. 
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(s. c. 12 Bom. L. R. 951.) 
BOMBAY HIGH COURT. 
Seconp Crvin APPEAL No. 16 or 1909. 
September 8, 1910. : 
Present: —SirN. G. Chandavarkar, KT., Judge. 
NATHUBHAI BHIKANDAS— PLAINTIF — 
APPELLANT 
versus 
DEVIDAS MANGALDAS—Dererpant— 
RESPONDENT. 


Limitation Act (IX of 1908), Sch. I, art. 89—Money 
received for and on behalf of another—Principal and 
agent—Agency—Liability to account—Demand and re- 
fusal—Termination of agency. 


On the 4th of November 1902, A received from B a 
sum of money for and on behalf of C. In May 1903 
disputes arose between A and C in which A showed 
an intention to dispute C’s right toreceive the money. 
In June 1908, A received a sceond payment from B, 
however, for and on behalfof C. 


After that there was no demand by O and refusal 
by A, or termination of the agency. In 1907, C filed 
a’suit against A for the recovery of the money 
received by-him: Held, that A by his ownact and 
conduct constituted himself agent of C for the pur- 
pose of the amount or amounts received by him from 
B, and that the suit was not barred. 


Though in May 1903, A set up his own right, 
that was merely an assertion of adverse claim, but 
the adverse claim then set up was not continued and 


.acted upon, and when in June 1903, A again reccived 


the money for and on behalf of C, his conduct 
amounted in law to a continuanco of the agency and 
fiduciary relation and his liability to account in 
respect of it. 


© An agent’s liability to his principal is to render an 
account of the sums received by him, the acconnt is 
one and indivisible, and he cannot plead limitaticn 
as to any particular item as against his principal. 
Second appeal from the decision of 
the First Class Subordinate Judge, at Thana, 
in Appeal No. 406 of 1907, reversing the 
decree passed by the Subordinate Judge at 
Bassein, in Civil Suit No. 97 of 1907. 


Judgment.—tThe question whether 
the claim as against defendants Nos. 2-5 
is barred or not depends upon the character 
and intention of the payment made by 
the mortgagor to them. It is alleged for 
the plaintiff that the money was paid by 
the mortgagor to Mangaldas under the 
impression that he was entitled to it, and 


. that Mangaldas held it for and on behalf 


of the mortgagee, that is, the present 
appellant. If the money was received by 
Mangaldas for and on behalfof the appel- 
lant, then he would be his agent, and no 
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limitation would apply unless and until the 
agency had been denied and more than three 
years from that date had elapsed. If, on the 
other hand, the money was received by 
Mangaldas in his own right, but afterwards he 
wrote to the mortgagee, that is, the appellant, 
and asked for his instructions, then that 
would create the relation of principal and 
agent ns between them. It is impossible to 
say which article of the Limitation Act applies 
before the facts are clearly found. Therefore, 
it is necessary that the lower Court should 
be asked to record its findings upon the follow- 
ing issues :— - 

(1) What were the circumstances under 
~ which the money was received by Mangaldas 
from defendant No. 1, and in what character 
did Mangaldas hold it ? 

(2) If it be found that that money was re- 
ceived or heid by Mangaldas and after him by 
defendants Nos. 2 to as plaintiff's agents, 
when did the cause of action to recover it 
accrue to the plaintiff? j 

Findings to be returned within two months. 

FINDINGS of the lower Conrt were as 
follows: — 


(1). Defendant No. 1 made the payments 
first to Mangaldas and then to Devidas, 
because the mortgage-deed was taken by 
Mangaldas and the money was advanced 
by him. But Mangaldas and Devidas knew 
that the money really belonged to plaintiff, 
They received it for and on behalf of the 
plaintiff. The first payment was notified to 
plaintiff by Exhibit 29, Plaintiff gave direc- 
lions that it was to be paid to Jagmohan 
Kila: but it was notso paid. Though the 
payments were first received for and on behalf 
of the plaintiff yet when on the death of 
Mangaldas inthe Vaishakh of Samrat 1959, 
disputes arose between plaintiff and Devidas, 
the latter withheld the mortgage-deed and 
thus shewed an intention to dispute plaintiff's 
right to receive the money. The plaintiff by 
his conduct has chosen to ignore the pay- 
ments. He has treated them as being un- 
authorisedly made and received. In the 
plaint he has nowhere treated Mangaldas and 
Devidas as his agents to receive the payment. 

(2) The cause of action to recover the first 
rayment accrued to plaintiff (1) either on 
the date the payment was made and plain- 
tiff was apprized of it, or (2) on the date 
he directed that the amount should be paid 
to Jagmohan Kila but was not or (3) on 
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the death of Mangaldas. The cause of 
action to recover the second payment made 
to Devidas arose (1) on the date of the piy- 
ment, or (2) shortly after when disputes arose 
between plaintiff and Devidas. The exact 
date of these disputes does not appear but 
it was shortly after the death of Mangaldas. 

Mr. P. R. Desar, for the Appellant. 

Mr P. B. Shingne, for the Respondents. 

Judgment.—tThe lower appellate 
Court has found upon the evidence that both 
Mangaldas and Devidas received the money 
due upon the mortgage from the first de- 
fendant “for and on behalf of the plaintiff” 
as mortgagee of the said defendant. The 
legal effect of that findingis that both Man- 
galdas and Devidas by their own act and con- 
duct constituted themselves agents of the 
plaintiff for the purposes of the amount or 
amounts received by them from the plaintiff's 
mortgagor; and it is not open tothem to 
deny that fiduciary relation and plead that 
the money was received by them on their own 
account and for their own benefit: Dokhee 
Narain Roy Chowdhry v. Kalypuddo Bando- 
padhya (1). The principle applicable to the 
present case, and applied in the judgment of 
the Privy Council above mentioned, is stated 
by Anderson J. in Gawton v. Lord Dacres (2), 
which is referred to with approval in Lyell 
v. Kennedy (3): “If one become my bailiff of 
his own wrong, without my appointment. he 
is accountable to me.” 

The question, then, is, whether this suit, 
treated as one by a principal against his agent 
to account for moneys received by the latter, 
is barred under article 89 of Schedule I to 
the Limitation Act. 

On the facts found by the lower appellate 
Court the mortgagor made two payments, 
the first to Mangldas and his son Devidas on 
the 4th of November 1902; and the second on 
his death to Devidas (the 2nd defendant) on 
the 30th of June 1903. The present suit 
was brought in 1907, 

As to the first payment, though the lower 
appellate Court in certain parts of its reason- 
ing in support of its finding mentions it as 
having been made to -Mangaldas, the finding 
that the money was received by Margaldas 
and Devidas for and on behalf of the plaintiff, 


must be understood as applying to this pay- 
(1) 21. A. 154; 23 W. R. 358. 
(2) (1590) 2 Leon. 219. 
(3) (1889) 14 A. C. 487; 59-L. J. Q. B. 268; 62 L. T. 
77; 38 W. R, 353, 
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ment. Faving regard to the factthatin Exhibit 
29, a letter written by Devidas to the plain- 
tiff after the paymert, he acknowledged in 
effect his and his father’s agency in respect 
of the sum. When Mangaldas died, Devidas 
‘became the sole agent in respect of the 
mortgage-money, 

It is indeed found by the lower appellate 
Court that on Mangaldas’ death, 7. e., in the 
Vaishakh of Samvat 1959 (May 1903), “disa 
putes arose between plaintiff and Devidas” 
and “the latter withheld the mortgage-deed 
and thus showed an intention to dispute 
plaintiff's right to receive the money’. If 
nothing more, implying in law a continuance 
- of the agency thereafter, had happened after 
that dispute, the plaintiff’s cause of action 
to demand an account would have arisen 
ander article 89 in May 1903; and the pre- 
sent claim made by the suit brought in 1907 
would have been clearly barred.. Butthe 
finding of fact of the Court below is that in 
June 1903 Devidas received the second pay- 
ment from the mortgagor for and on behalf of 
the plaintiff. . An agent’s liability to his 
principal is to render an account of the sums 
received by him; the account is one and 
indivisible; and he cannot plead limitations 
as to any particular item as against his prin- 
cipal. No doubt in May 1903 Devidas set 
up his own rightto the mortgage; that was 
an assertion of adverse right; but the adverse 
claim then setup was not continued and 
acted upon. The claim was in the nature 
of adverse possession, but, for such possession 
to ripen into a right, it must be continued 
and uninterrupted and there mnst be no- 
thing equivocal in it: Lallubhat Bapubhac v. 
Mankvarbat (4). When in June 1903, Dervi- 
das again received the money for, and on be- 
half of, the plaintiff, his conduct plainly 
amountedin law to a continuance of the 
agency and fiduciary relation and his liability 
to account in respect of it. 

lt is not Devidas’s case that, after that, 
there was any demand and refusal or termina- 
tion of the agency. 

On these grounds the decree appealed 
from must be reversed and that of the 
Subordinate Judge of Bassein restored with 
the costs of this appeal and the appeal 
to the District Court at Thana on defendants 
Nos. 2 to 5. 

Decree reversed. 

(4) 2 B. 388 at p. 413, 
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(z. c. 12 Bom. L. R. 936.) 
BOMBAY HIGH COURT. 
Letrers Patent Appeat No. 8 or 1910. 
August 23, 1910. 
Present:—Sir N G. Chandavarkar, 
Judge, and Mr. Justice Heaton. 
` VASUDEO ATMARAM JOSHI— 
PLAINTIFF— APPELLANT 
versus 


EKNATH BALKRISHNA THITE— 


3 Devenpant— RESPONDENT. 

Limitation Act(XV of 1877), Sch. II, arts. 142, 144— 
Dispossession—Discontinuanee of possession - Guardian's 
possession—HEvecution of decree for possesxion barred— 
Deevee-holder entering upon property deeveed—Susrt 
under s. 283, of the old Code af Civil Procedure —Deeree 
Jor possession sufficient assertion of title. 

N died in 1879, leaving two sons, who were then 
minors. N’s mistress A, who had lived with him, took 
charge of the minors, administered to their wants 
and entered into possession of the property left by N. 

When the minors arrived at the age of majority. 
they foundthat A claimed the property in her own 
right. 

In 1891, they sued for possession of the property 
and obtained a decree in August 1892, which decree 
was confirmed in appeal on the 15th June 1894. On 
the 26th of Juno 1897, an application for execution of 
the decree was made, but it was dismissed as barred 
by limitation. 

In 1898, V, a nephew of N wrongfully dispossessed 
Aand sold the property to G, who mortgaged the 
same to E. 

In 1900 P obtained a money decree against N’s 
sons and attached the said property as belonging to 
them. E, however, intervened, and got the attack- 
mentremoved on the 20th September 1904, 

P filed a suit on the 3rd July 1905 for a declaration ` 
that the property in dispute was liable to attack. 
ment and sale in execution of his decree against 
the sons of N: 

Held, that the limitation applicable to the snit was 
that provided by article 144, and not article 142 of 
the Limitation Act. 

Tho suit, being one under section 283 of the old 
Code of Civil Procedure, P must prove that his judg- 
ment-debtor had a subsisting right to the property in 
dispute, and thus the suit must be tried as if it were 
a suit for possession by the judgment-debtors. 

Soregarded, it wasnot the caso of the judgment- 
debtors having been dispossessed or having dis- 
continued possession while in possession of the pro- 
perty. 

There was no question of dispossession lof the 
judgment-dobtors. As A entered upon tho estate of 
the minors and continued in possession, her posses- 
sion must be deemed to have begun as that of bailiff 
or agent for the minors and to have continued as such 
until, after tho minors had arrived at the age of 
majority, she did something to convert it intoa 
wrongful possession on her own account. 

It was only in 1891 that she denied their title, and 
in a suit against her, her plea of limitation would be 
decided by the application not of article 142, but of 
article 144. 
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Lallubhai Bapubhai v. Mankurarbai, 2 B. 888 
at p. 413; Dadoba v. Krishna, 7 B. 34, referred to. 

The dispossession of A by V in 1898 was 
dispossession of the sons of N. 

Nor was there any question of discontinuance of 
possession. There was nothing in the pleadings to show 
that the sons of N had relinquished the property, as 
if they did not care for it, and that in consequence the 
respondents had followed them into possession. 

Although the deeree obtained by tho sonsof N 
against A had become incapable of execution, the 
right established by it remained, and though that 
right could not be enforeed as against A by execntion 
through Court, the deerce-holders could enter by 
ousting any trespasser, A included. 

Bandu v, Naba, 15 B. 288, referred to. 

It is a general principle that any one suing in 
ejeciment mist prove possession within twelve years, 
and the reason for this is that possession is commonly 
the effective assertion of title which is relied on. 
But it isnot the only one. There is another which in 
some cases is equally good, and thatis an assertion 
of title mado in Court and established bya decree. 
That is good against those who are party defendants 
to the suit, and if the same title is re-asserted and 
made good in a later suit against other opposing 
parties, it is good against them also and entitles to 
possession whether the title claimant has or has not 
been in possession within twelve years unless the 
opponent can defeat tho title by adverse possession, 

Letters Patent Appeal from the decision 
of Sir Basil Scott, C. J., in Second Appeal No. 
180 of 1908. 

Scott, C. J.—This is a suit brought by the 
plaintiff under the provisions of section 283 
of the Civil Procedure Code of 1882, for the 
purpose of determining the respective rights 
of the 3rd and 4th defendants, the plaintiff's 
judgment-debtors, on the one hand and the 
first and second defendants, the persons in 
possession on the other hand in certain im- 
movable property attached by the plaintiff. 

The material facts are that the property 
belonged to one Namdev, father of the 3rd 
aud grandfather of the 4th defendant, till his 
death in 1879; thereafter it remained in the 
possession of Ambu who was his mistress 
and who attended to the;wants of the 3rd 
‘defendant and Dnyaneshwar, father of defen- 
dant No. 4, during their minority. In 1891, 
the 3rd defendant and Dnyaneshwar sued 
Ambu for possession of eight Survey Num- 
bers, five of which she alleged had been be- 
queathed to her by Namdev and three of 
which, including the land the subject of this 
suit, she alleged that she held as tenant of 
Namdev’s brother Appaji. The first Court 
decided against Ambu as regards all the 
plots. Sheappealed as to the plots alleged 
to have been bequeathed to her but did not 
press her claim as to the other plots. The 


not 
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appellate Court in 1894, confirmed the decree 
as to these plots but dismissed the suit as 
regaras the plots claimed by bequest. 

The plaintiffs in that suit had, therefore, 
a decree for possession of three Survey 
Numbers which included the land the sab- 
ject of this suit. They, however, failed to 
execute the decree within three years and 
their remedy against Ambu thus became 
barred in 1897, In 1898, Vithal Appaji, a 
nephew ot Namdev, wrongfully dispossessed 
Ambu and sold the lands to defendant No. 2. 
The defendant No. 1 is mortgagee of defen- 
dant No. 2. 

The plaintiff, as judgment-creditor of de- 
fendants Nos. 3 and 4, attached the land, but 
on the application of defendants Nos. 1 and 
2 it was released under section 220 of the 
Code of 1852, 

The plaintiff now snes for a declaration 
that the land in suit, described in the plaint, 
is liable to attachment and sale, in execution 
of decree No. 234 of 1900, obtained by him 
against the defendant No. 3 and the deceased 
Dnyaneshwar, the father of defendant No. 4, 
and that the defendants Nos.1 and 2 and 
their vendor, Vithal Appaji Velapnre, have 
no interest in that land, together with costs 
of suit. 

This in substance raises the question which 
would arise on a purchaser under a Court 
sale under plaintiff's decree trying to ob- 
tain possession of the land in suit from the 
defendants Nos, 1 and 2 who are admittedly 
in possession and itis contended by the ap- 
pellants’ pleader that this suit must be tried 
as ifib were a suit for possession between 
the defendants Nos. 3 and 4 and defendants 
Nos. 1 and 2 falling under article 142 of the 
Limitation Act. This contention is, I think, 
correct as the title of the judgment-debtorgs 
comes from Namdev and the defendant No. 
3 and his brother Dnyaneshwar were out of 
possession when they sued Ambu in 1891. 

It is clear law that defendants Nos. 1 and 
2 cannot tack to their seven years’ possess» 
sion the possession of Ambu whom they have 
dispossessed. See Pollock and Wright on Pos- 
session, page 98, and Lakrhman v Vithu (1) 
—but although they cannot prove adverse 
possession for twelve years they are entitled 
to insist that the plaintiff should establish 
possession by the defendants Nos.3 and 4 


within twelve years of suit, The plaintiff’ 
(1) (1893) P. J; 215, PRANA 
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pleader seeks to satisfy this condition by 
pointing to the abandonment by Ambu in her 
appeal of her contention with regard to the 
property iu suit. That, however, is not 
‘proof of the possession of the plaintiff’s judg- 
ment-debtors in 1894. Her surrender upon 
that point resulted in the affirmation of their 
decree for possession as regards the property 
now in question but the facts found show 
that they never got possession by executing 
their decree. They and those claiming under 
them would, therefore, fail in a suit for pos- 
session falling under article 142 and this suit 
for the same reason must be dismissed. 

I, therefore, reverse the decree of the lower 
appellate Court and dismiss the suit with 
costs throughout. 

Against the above decision, the plaintiff 
preferred an appeal under the Letters Patent. 
Atmaram having died, was represented by 
bis son and heirs Vasudeo and Shankar. 

Mr. G. G. Nadkarni, with Mr. Mahadev 
Vaman Bhat, for the Appellants. 

Mr. P. T’. Khare, for the Respondents. 


Judgment, 


Chaadavarkar, J—The question of law for 
determination in this appeal is, whether the 
suit brought by the father of the appellants, 
since deceased, to establish his right to attach 
and sell the property in dispute in execution 
of a money-deeree is, for the purposes of 
limitation, governed by article 142 or article 
144 of Schedule I to the Limitation Act. 

That question turns upon the following 
facts, which are not in dispute. 

The father of the appellants, having 
obtained a decree for money against the third 
respondent, Ramchandra Namdeo, and his 
brother Dnaneshwar Namdeo, deceased, 
represented by his son Kondi,in Suit No. 
234 of 1900, attached the lands in dispute 
in execution as belonging to his judgment- 
debtors. 

The first respondent, Eknath Balkrishna, 
thereupon, intervened and applied to have 
the attachment raised on the ground that the 
land had belonged originally to one Vithal, 
who had sold it to the second respondent, 
and that the latter had mortgaged it to the 
intervenor (the first respondent). The applica- 
tion having been allowed, the appellants’ 
father brcught the suit which has given rise 
to ihe present appeal, for a declaration that 
the lands in dispute were liable to be attack- 
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ed as those of his judgment-debtors, the first 
respondent and Dnaneshwar. 

The defence was that the second respond- 
ent’s predecessor in-title, one Vithal, had 
acquired a title to them by purchase, from 
the father of the appellants’ judgment- 
debtors in 1878, and that the title of the 
latter was barred by limitation. 

The Courts below have found the purchase 
not proved. So the other defence, that of 
limitation, alone remains. 

On that question itis found ag a fact by 
those Courts that Vithal got into possession, 
without any title, only in 1898, so thas the 
respondents, who claim under him and resist 
the appellants’ right to attach and sell the 
property as belonging to their judgment- 
debtors, aremere trespassers. But it is contend- 
ed for those respondents that, though they 
have acquired no tille to the property by 
adverse possession for the statutory period 
of twelve years, the appellants are not en- 
titled to succeed and recover possession, 
unless they prove possession within twelve 
years next preceding this suit brought in 
1905. 

And they maintain that, on the facts found 
by the lower Courts, the appellants were not 
in possession either by themselves or through 
their predecessors-in-litle within the twelve 
years contemplated by articlel42 of Sche- 
dule J to the Limitation Act, 


The facts are these. The property belonged 
to Namdeo, who died in i878, leaving two 
sons, the third respondent and his brother 
Dnaneshwar (represented now by the 4th 
respondent), who were then minors. On 
Namdeo’s death, his mistress Ambu, who had 
lived with him, took charge of his minor 
sons, administered to their wants, and enter- 
ed into possession of the property, including 
that now in dispute, which they had inherit- 
ed from their father. When they arrived at 
the age of majority, they found that Ambu 
claimed the preperty in her own right, 


In 1891, the third respondent and his 
brother Dnaneshwar sued Ambu for posses- 
sion of the lands and obtained a decree on 
the 80th of August 1892. That decree was 
confirmed in appeal on the 15th of June 1894. 
On the 26th of June 1897, the appellants’ 
father applied fcr its execution, but the 
application was dismissed as barred by limit- 
ation, and execution was refused. 
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Relying on these facts, the Ist and 2nd 
respondents urge that, from at least 1€91 to 
1897, Ambu was in possession; that from 
1893 Vithal, and after him they have been 
in possession; and that, therefore, the appel- 
lants’ judgment-debtors have been out of 
possession for more than twelve years next 
preceding the suit. 

That would be so, if article 142 of Sche- 
dule I to the Limitation Act applied. That 
article contemplates a suit “for possession of 
immovable property, when the plaintiff, 
while in possession of the property, has been 
dispossessed or has discontinued the posses- 
sion.” The present suit has been brought 
by the appellants, under section 283 of the 
old Code of Civil Procedure (Act XIV of 
1882), to establish their right to attach and 
sell the property in dispute as that of their 
judgment-debtors, the first respondent and 
Dnaneshwar (father of the 4th respondent), 
in execution of their money-decree. In such 
a suit the appellants must prove that on the 
date of the attachment, which was subse- 
quently raised by order of the Court on the 
application of the first respondent, their 
judgment-debtors hada subsisting right to 
the property: Harishankar Jebhai v. Narain 
Karsan (2). The suit must then be tried as 
ifit were a suit for possession by the judg- 
ment-debtors. 

So regarded, it is not the case here of the 
jadgment-debtors having been dispossessed 
or having discontinued possession, while in 
possession of the property. The allegation, 
which has been found proved, is that, when 
Namdeo,. father of the judgment-debtors, 
died, leaving them minors, his mistress Ambu 
looked after them by administering to their 
wants, and entered into possession of their 
property. 

The Subordinate Judge, who tried the suit 
held that Ambu’s possession had been from 
the beginning wrongful, and he negatived the 
plea of the appellant’s father that she had 
commenced her vahivat on behalf of his judg- 
ment-debtors, who had then been minors. 
The Subordinate Judge with appellate powers 
has recorded no finding on that plea. But 
the law is, as pointed out by Lord Hardwicke 
in Morgan v. Morgan (3), “ where any person, 
whether a father or a stranger, enters upon 


the estate of an infant, and continues in pos- 
(2) 18 B. 260. 
(8) (1787) 1 Atk 489. 
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session, this Court will consider such person 
entering as a guardian to the infant.” [See 
other decisions to the same effect collated 
in the notes to the case of Taylor v. Horde 
(4)]. Ambu’s possession must, therefore, 
be deemed to have begun as that of bailiff 
or agent for the minors and to have con- 
tinued as such until, after the minors had 
arrived at the age of majority, she did 
something to convert it into a wrongful 
possession on her own account. 

It was only in 1891 that she denied their 
title, and in consequence she had to be sued. 
But there had never been any dispossession 
by Ambu of the appellants’ judgment-debtors 
while they had been in possession, because it 
was she who had been in possession. “Dis- 
possession is where a person comes in and 
drives out the others from possession: per 
Fry, J. in Rains v. Buxton (5). 

ln a suit against her, her plea of limitation 
would be decided by the application, not of 
article 142, but of article 144. Lallubhai 
Bapubhai v Mankuvarbat (6); Dadoba v. 
Krishna (7). 

On the facts alleged and found proved, 
Ambu herself was wrongfully dispossessed 
in 1898 by Vithal, under whom the first 
respondent claims. The appellants’ judg- 
ment-debtors do not claim under or through 
Ambu; rather they claim against and in 
spite of her; and it isfound in the judgment 
under appeal that the respondents claiming 
under Vithal cannot tack on the period of 
their possession to Ambu’s. That is not 
contested before us. So, it cannot be said 
that the dispossession of Ambu by Vithal 
in 1898, when she was in possession of the 
property, was dispossession of the appellants’ 
judgment-debtors. Article 142 is out of place 
in this respect also. 

So much for the dispossession required to 
bring the case under article 142. But the 
article also contemplates discontinuance of 
possession by the person suing As was said 
by Fry, J. in Rains v. Buxton (5), “discon- 
tinuance is where the person goes out and is 
followed into possession by other persons.” It 
implies that the person discontinuing has 
given up the land and left it to be possessed 


by any one choosing to come in. In the 
(4) 2 Sm. L. C. (10th Edition) 644, at p. 645. 
(5) (1880) 14 Ch. D. 587, at p. 589; 49 L. J. Ch. 473; 
53 L. T. 88; 28 W. R. 954. f 
(6) 2 B. 413, 
(7) 7 B. 84. 
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present case there was, either on the allega- 
tions in the pleadings or on the facts found, 
no such abandonment. It is not the case of 
any party, and itis not the finding of the 
Courts below, that the appellants’ judgment- 
debtors, while in possession, relinquished it, 
as if they did not care for it, and ihat in 
consequence the respondents followed them 
into possession, 


The decree for possession obtained by the 


appellants’ judgment- debtors (the 3rd respond- ` 


ent and Dnaneshwar) agains} Ambu has, 
no doubt, become incapable of execution. by 
reason of their failure to apply to the Court 
for its execution within the period prescrib- 
ed by the law of limitation. Bué never- 
theless the right established by ib remains; 
and though that right cannot be enforced 
as against Ambu by execution through the 
Court, the decree-holders can enter by 
ousting any trespasser, Ambu included. 
Bandu v, Naba (8). 

Under these circumstances, there being no 
allegation of possession in the appellants’ 
judgment-debtors lost by dispossession or 
discontinuance of possession, but the case put 
forward being a title in them established by 
their decree agaiust Ambu and a wrongful 
possession obtained from her, after the decree 
by Vithal, under whom the Ist and 2nd re- 
_ Spondents claim, the limitation applicable to 
the suit is that provided by article 144, not 
article 142 of the statute, according to the 
ruling of the Court in Fuki Abdulla v. Babaji 
Gungaji(9), where the distinction between the 
two articles is explained. The first two 
respondents admitted in their written state- 
ment the original title of Namdeo, from 
whom as heirs the appellants’ judgment- 
debtors derive their ownership, but they 
pleaded that the title had become extinct by 
reason of the alleged purchase by Vithal 
from Namdeo in 1878 and of Vithal’s adverse 
possession for twelve years from that year. 
The purchase being found not proved, the 
respondents in question can sneceed only by 
proving their right by adverse possession 
a twelve years. They have failed to prove 
16. 

In this respect the case resembles Ganga 
Dayal Nagu Karal Mhatra ~v. Nago Dayal 
Mhatra (10). There the plaintif, who sued 

(8) 15 B. 238. 

(9) 14 B. 458. 

(10) (1857) P. J. 242. 
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for possession on the strength of her title 
and defendants’ tenancy under her, was met 
by the defence that the defendants had 
obtained the land from her, first, under a 
certain agreement, and afterwards under a 
mortgage, and that they had been in adverse 
possession for more than twelve years. This 
Court held that, though the plaintiff had 
failed to prove the tenancy of the defendants 
set up by her, yet, as the defendants had 
admitted the plaintiff’s title but alleged 
having come into possession under her, the 
defendants “cannot claim to retain the land 
except by proving that they are entitled to 
do so in virtue of one or other of the alleged 
transactions with the plaintiff or that their 
possession has been in fact adverse for twelve 
years.” 

For these reasons the decree appealed from 
must be set aside and that of the Subordinate 
Judge with appellate powers restored, with 
the costs of the second appeal and this appeal 
under the Letters Patent on the lst and the 
2nd respondents, who were respectively de- 
fendants Nos. L and 2 in the suit. 

Heaton, Ji—The facts are recited in the 
judgment of the learned Chief Justice from 
whose decision this is an appeal under the 
Letters Patent. 

The plaintiff’s claim is to make good the 
ownership of defendants Nos. 2 and 4 over 
the land in suit. It was opposed by defen- 
dants Nos. 1 and 2 who claimed independent 
ownership. It was objected that the claim 
to establish the title of defendants Nos. 3 
and 4 was barred by article 142 of the 
Schedule to the Indian Limitation Act. But 
it seems to me that neither in form nor in 
substance is this claim of the kind contem- 
plated by article 142. It is in effect a claim 
by an owner for his land, against a tres- 
passer; and the cause of action is not based 
on dispossession or discontinuance of pos- 
session, but simply on the allegations 
that defendants Nos. 3 and 4 are the own- 
ers of the land and that defendants Nos. 1 
and 2 have no right to be there, It is estab- 
lished that defendants Nos. 3 and 4 are the 
owners and that defendants Nos. l and 2 have 
no right to be there. Itis also established 
that defendants Nos, I and 2 first came into 
possession within twelve years of the insti- 
tution of the suit and that there is no title 
made good by adverse possession against de- 
fendants Nos. 3 and 4. These defendants 
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have the title ard tbeir title still sabsisted 
when this suit was brought: it bad not been 
extinguished. 

I donot think that article 142 has any 
application to claims which neither in terms 
nor in substance are claims to possession, 
made necessary by reason of dispossession or 
discontinuance of possession. It was indeed 
urged that itis a general principle that any 
one suing in ejecitment must prove possession 
within twelve years and the authorities seem 
to bear ont that contention: but the reason 
for this is that possession is commonly the 
effective assertion of title which is relied on 
and the cases accordingly deal ‘with that 
particular kind of assertion of title. But it 

“js not the only one; there is another which 
in some cases is equally good; and that is an 
assertion of title made in Court and establish- 
ed bya decree. That is good against those 
who are party defendants to thesuit; and 
if the same title is re-asserted and made good, 
as here in a later suit against other opposing 
parties, itis good against them also and en- 
tilles to possession whether the title-claimant 
has or bas not been in possession within 
iwelve years; unless the opponent can defeat 

-ike title by adverse ‘possession, There is no 
such defeat in this case. 

Therefore, T am of opinion that the appeal 
must succeed. = 

Decree reversed. 


(s. c. 12 Bom. L, R. 972.) - 
BOMBAY HIGH COURT. 
Suconp Crvin APPEAL No. 797 or 1909. 
August 25, 1910. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
$ and Mr. Justice Batchelor. 
DAGDU SADU NAHAYVI—DEFENDANT— 
ÅPPELLANT 
TETAS 
NAMA SALU—PLAINTIFF— RESPONDENT. 
Evidence Act (I of 1872), s. 92--Representation 
that a deed would not be enforceable as such in- 
admissible— Contract Act (IX of 1872), s. 17 (3)— 
Fraud—Proof. j 
No evidence of a contcmpoianeons agreement or 
promise or representation between the parties incon- 


sistent with the written document executed by them 
can be admitted. 
Hence, the representation by a party to a deed 
ihat the deed ss‘such would notbo enforced is 
“inadmissible in evidence. Š 
Balkishen Das v. W. F. Legge, 22 A. 149; 27 I. A. 
58, £ C. W, N. 158; Datto v. Remchandra, 7 Bom. L. 
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R. 669; 30 B. 119; Keshavrao v. Rat Pandu, B Bom. 
L. R. 287; Achutaramaraju v. Subbaraju, 25 M, 
7; 1L M. L. J. 370, referred to. 

To bring a case within the purview of section 17 
(3) of the Indian Contract Act, ib must be found that 
the promisor atthe time of making the promise had 
no intention of performing it. 


Second appeal from the decision of the 
District Judge of Nasik, in Appeal No. 370 
of 1908, confirming the decree passed by the 
Subordinate Judge ab Sinnar, in Civil Suit 
No. 1018 of 1907. 

Mr. R. R. Desai, for the Appellant. 

Mr. G. K. Dandekar, for the Respondent. 

Judgment.—The learned Judge, for 
the reasons stated in the appendix to kis 
judgment, is of opinion thata person who 
wishes to set aside an ostensible sale-deed 
can do so on proving that a representation 
was made to him atthe time of execution 
that it would not be enforced as a sale-deed, 
and he accordingly states as the first question 
which arises for decision in the appeal be- 
fore him. Did the defendant at the time of 
the execution of the sale-deed represent to 
the plaintiff that the sale-deed would not be 
enforced as such? In other words, did the 
defendant promise the plaintiff that the sale- 
deed would not be enforced as such? Stated 
in this form, the question propounded by the 
learned Judge is whether or not there was a 
contemporaneous agreement between the 
parties inconsistent with the written docu- 
ment executed by them. 

We think it is clear upon the authorities 
binding upon us that no evidence of such an 
agreement, or promise, or representation 
can be admitted. The viewof the law ex- 


‘pressed in Balkishen Das v. W. F. Legge (1), 


was acted upon in Datto v. Ramchandra (2) 
and again in Keshavrao Bhagwant v. Rai Pandu 
(3) and in Achutaramaraju v. Subbaraju (4). 


Mr. Justice Batty in Keshavrao Bhgiçant 
v. Rai Pandu (8) said: “...The fraud whith 
under proviso l, section 92, may be 
proved, must be fraud which would in- 
validate the document, and, therefore, sub- 
sequent fraud in respect of the docu- 
ment not such as to invalidate . it, could 
not be aground for admitting extraneous 
oral evidence under proviso l of section 92. 
The real effect of admitting such evidence 

(1) 22 A. 149; 27 I. A. 58; 4 C0. W. N. 153. 

(2) 7 Bom. L. R. 669; 30 B. 119. 

(3) 8 Bom. L. R. 287. 

(4) 25 M. 7; 11 M. L. J. 370. 
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would not be to prove fraud in the execution 
of the docament, but the existenea of a differ- 
ent intention than that which appears on the 
_ document itself. In other words, is would 
bean attempt to prove a different contract 
from that expressed in the document with- 
out proving any fraud in the preparation of 
the document which would invalidate it”. 

The learned pleader for the respondent in 
order to escape from this decision has con- 
tended that the representation or promise 
which the learned District Judge held in this 
case to be proved amounted to frand as 
defined by section 17 (3) of the Indian 
Contract Act where it is said that fraud 
means and ineludes a promise made without 
any intention of performing it. 

There is in this case, however, no finding 
that the defendant at the time of making the 
promise had no intention of performing it. 
He may have made the promise in good 
faith and changed his mind afterwards when 
ke found the value of the property in dis- 
pute had increased and that it was more 
advantageous for him to rely upon the sale 
evidenced by the written document than 
upon the mortgage which the plaintiff alleges 
was the real agreement between the parties. 

We hold that the document executed by 
the plaintiff must be treated, as it appears 
on its face to be, as a sale deed and notas a 
mortgage: 

We, therefore, reverse the decreas of the 
lower Court and dismiss the suit with costs 
throughout on the plaintiff. 


Decree reversed. 





(s. c. 12 Bom. L. R. 977.) 
BOMBAY HIGH COURT.’ 
First Crivin Appear No. 104 or 1909. 
August 1, 1910. 

Present:—Sir N. G. Chandavarkar, 
Judge, and Mr. Justice Heaton, 
CHANMALAPA CHENBASAPA 
TENGUIKAI—P.tatmtirr—APPELLANT 
versus 
ABDUL VAHAB MUHAMED HUSSEN— 


DEFENDANT—RESPONDENT. 
Limitation Act (XV of 1877), s. 14—Court—Foreign 
Court not included—Construction of statutes. 
The word Court in section 140f the Limitation Act 
doss not include a forsigu Court. 
All legislation is primarily territorial and a limit 


must ba placed] upon tha; general senveof a word 
used in a statute with reference to that principle of 
law, unless there is something in the language or 
object of the statute which compels the Courb to 
interpret the word in its wide sense. 

First appeal from the decision of the First 
Class Snbordinate Judge of Dharwar, in 
Civil Suit No. 684 of 1907. 

Mr. Jayzkar, with Mr. G. 8. Mulgaonkar, 


, for the Appellant. 


Mr. Weldon, with Messrs. A. G, Desai and 
Y. V. Bhandarkar, for the Respondent. 

Judgment.—The only questionargued 
on this appeal is ore of limitation, and it is, 
whether the words “a Court of first instance” 
and “a Court of appeal,” in section 14 of the 
Indian Limitation Act, include a foreign 
‘Court, such as one in a Native State, falling 
within that description. 

The question has arisen under the follow- 
ing circumstances. : The appellant brought 
a suit and obtained a decreeagainst there- 
spondent in the Court of the District Judge 
of Shivmoga in the Native State of Mysore. 
On appeal to the Chief Court of that State, 
the decree was reversed and the suit dis- 
missed, on the gronnd that the Court at 
Shivmoga had no jurisdiction, as the canse 
of action had arisen in British India. 

The appellant then filed this suit in the 
Court of the First Class Subordinate Judge 
at Dharwar. The suit was on the face 
of it barred by limitation, but the appellant, 
relying on section 14 of the Limitation Act, 
claimed to exclude, from the period prescrib- 
ed by that Act for the suit, the time during 
which he had been prosecuting, with due 
diligence, the civil proceeding in the Courts 
in the Mysore State! 

The Subordinate Judge has held that the 
word “Court” ia that section means a Court 
in British India, and not a Court in a Native 
State. 


Mr. Jayakar, appearing for the appel- 
lant, contends that, as there is no detni- 
tion of the word “Court” in the Limitation 
Act, it must be construed in the wide sense 
in which itis used in that section so as 
to include “a foreign Court”; and he relies on 
the judgment of Muttusamy Ayyer, J., n 
Parry and Co. v. Appasam? Pillai (1). That 
judgment went up in appeal and was revers- 
ed on another ground, the appellate Court 
not thinking it necessary‘to decide the ques. 


(1) 2 M. 407 at p. 410, 
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tion arising under section 14 ofthe Limit- 
ation Act. 

All legislation is primarily territorial, and 
a limit must be placed upon the general 
sense of a word used in a statute with refer- 
ence to that principle of law, unless there 
is something in the language or object of 
the statute, which compels the Court to in- 
terpret the word inits wide sense: Cooke v. 
Charles A. Vogeler Company (2). As was 
said by this Court in Shidlingapa v. 
Karisbasapa (3), “the words ofa statute, 
though to be given their grammatical sense, 
are to be construed also with reference to the 
general purpose of the statute.” Following 
that canon of construction, our Court held in 
Queen-Impress v. Bapuji Dayaram(4), that the 
words “any Court,” in section 258 of the Civil 
Procedure Code of 1882, meant only “any 
Civil Court.” 

Turning now tothe Limitation Act, its 
preamble shows that the “ Courts” to which 
it applies are Courts in British India, not 
foreign Courts. The word must be read in 
that restricted sense, or else the absurdity 
would follow thai the Legislature intended to 
provide a ‘law relating to the limitation of 
suits, appeals and certain applications” for 
Courts oatside its jurisdiction. And if that 
is the restricted meaning of the word as used 
in the preamble, the same meaning musi be 
attached to the word where it occurs in the 
enacting portions of the Act, unless the 
enactment is itself so clear and unambiguous 
as to show that the Legislature intended a 
departure from that meaning in the case of 
any particular section of the Act. Neither 
expressly nor by necessary implication has 
the Legislature made any such purpose ap- 
parent in the Limitation Act. The impli- 
cation is rather the other way. Section 11 of 
the Act relates to a ‘suit on foreign con- 
tracts”; and article 117 to Schedule I of the 
Act provides a period of limitation for a suit 
upon “a foreign judgment.” Whenever, 
therefore, the Legislature intended anything 
relating to a foreign State to be brought in, 
it has provided for it by express language. 
It is a fair inference from it that, had the 
legislature intended to include a foreign 
Court in the word “Court” in section 14, it 
would have said so. 

(2) (1910) A. C. 102; 70 L. J. K. B. 181; 84 L. T. 
10; 8 Manson 113. 

(3) 11 B. 599 at p. 601. 

(4) 10 B. 288. 


INDIAN CASES. [1910 


In this connection we must examine the 
scheme of the Code of Civil Procedure with 
reference to foreign Courts, because that Act 
and the Limitation Act arein part materia; 
both are laws of procedure. The Code does 
not define the word “Court,” and that for the 
obvious reason that it applies primarily to 
the Courts on whom the Code is binding. 
But it defines “a foreign Court’; and wher- 
ever it intended that any section of the Code 
should apply to any judgment or proceeding 
of that Court, it has said so in distinct 
terms, as, for instance, in sections 13 and 44. 

By section 13 of the Code, the judgment 
of a foreign Court is placed on the same 
footing as that of a Court to which the Code 
applies, not in all but only in some cases and 
for acertain purpose. That judgment is 
conclusive as to any: matter “directly ad- 
judicated upon” but only upon certain condi- 
tions, one of which is that it must be a judg- 
ment “given on the merits of the case.” 
Where it is not so given, the foreign Court is 
not recognised by the Code as being on the 
same footing with Courts in British India, to 
which the Code applies. A judgment of a 
foreign Court, dismissing a suit on the 
ground that it has no jurisdiction to try it, 
is not a judgment on the merits. Ifa foreign 
Court, which has dismissed a suit for want of: 


“ jurisdiction, is not equivalent to a Court to 


which the Code applies, so far as its judg- 
ment dismissing the suit is concerned, it - 
follows that the Legislature did not intend 
the word “Court” to include a foreign Court 
in cases to which such judgments relate. 
Again, by section 10 of the Code ib is enact- 
ed that no Court shall try a suit, in which the 
matterin issueis also directly and sub- 
stantially in issue in a previously jn- 
stituted suit between the same parties, 
where such suit is pending in the same or any 
other Court in British India having iurisdic- 
tion to grant the relief claimed, or-in any 
Court beyond the limits of British India 
established or continued by the Governor- 
General in Counciland having like jurisdic- 
tion, or before His Majesty in Council. Then 
there is an “explanation ” added that “the 
pendency of a suit in a foreign Court does 
not preclude the Courts in British India from 
trying a suit founded on the same cause of 
action.’ There was, strictly speaking, no 
necessity for this explanation, because the 
words of the section restrict. its scope in 
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plain language to Courts which exclude a 
foreign Court, Therefore, the fact that it is 
added as an“ explanation” to the section is 
important. Had the Legislature intended 
the word “Court” to mean any Court, 
whether British Indian or foreign, it would 
have called that a proviso or an exception 
which it has called an “explanation.” The 
explanation mast, therefore, be regarded as 
having been added ex majore cautela, and it 
throws Hghton the intention of the Legis- 
lature that the word “Court” should not in- 
clude a “foreign Court” unless it has that 
meaning given to it expressly or by necessary 
implication in the Code. 

Section 41 of the Indian Hvideuce Act, on 
which Mr. Jayakar relies in support of his 
argument, relates to judgments in rem, which 
are judgments of all competent Courts in- 
cluding foreign, in the exercise of probate, 
matrimonial, admiralty, or insolvency juris- 
diction. The word “competent Court” in 
that section includes a foreign Court, because 
of the well-known rule of law that such 
judgments are of “ubiquitous authority and 
universally conclusive”: Story on the Con- 
fliet of Laws Chapter XV; and Hukm Chand 
“on Res Judicata, pages 603 to 606. This 
section in the Evidence Act supports the con- 
clusion that the word “Court,” occurring 
in a statute, excludes a foreign Court, unless 
by express language or by necessary impli- 
cation the statute includes it, or some well- 
known rule of Jaw warrants the wider sense. 

For these reasons, we are of opinion that 
the word “Court” in section 14 of the Limit- 
ation Act does not include a foreign Court. 
The decree must, therefore, be confirmed with 
costs. 

Decree confirmed, 


(s. c. 12 Bom, L. R. 984.) 
BOMBAY HIGH. COURT. 
Seconp Civiu APPEAL No. 285 or 1909. 
August 29, 1910, 
Present:—Sir N. G. Chandavarkar, 
Judge, and Mr. Justice Heaton. 
SAKRAPPA LINGAPPA HEBSUR— 
—DEFENDANT—ÅPPELLANT 
versus 
SHIVAPPA BASAPPA—PLaINTIFF— 


RESPONDENT. 
Award—Cireumstances transpiring after passing — 
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Inequality of benefit derivel —No ground’ for setting 
aside, 

Tho validity of an award musk de determined by 
the consideration of circumstances as they existed at 
its date, and not as they transpired some yorrs after 
it had been passed by the arbitrators. 

An award cannot be disturbed on the ground of 
inequality of benefit which cither party may eren- 
tually have received from it. 

Rajunder Nariin Riev. Bijat 
M. I. A.181, at p, 249, followed. 


Second appeal from the decision of the 
District Judge of Dharwar, in Appeal ND. 
818 of 1907, confirming the decree prssed by 
the Subordinate Jndge at Hubli, in Civil 
Suit No. 95 of 1905. 

- Messrs. Jayakar, and Nilkant Atmaram, for 
the Appellant. 

Messrs. Branson, and D. A. Khare, for the 
Respondent. 

Judgment.—tThe appellant must suc- 
ceed upon the point argued in second appeal 
as to the validity of the award. The learned 
District Judge has found that there was no 
mala fides in the reference to the arbitration 
but he holda that the award made by the 
arbitrators does not bind the Ist respondent 
(plaintiff) ‘because of the inequality of the 


Gicinl Singh, 2 


‘benefit he derived from it and the erroneous 


view of the difficult point of Hindu Law 
which led the arbitrators to make the 
award. In other words, the learned Judge 
has declined to treat the award as valid, 
not because of the circumstances as they 
existed at its date, but as they transpired 
some years after it had been passed by the 
arbitrators. That, however, is nob the test 
by which the validity of an award is to be 
determined. The law applicable to this case 
is very clearly laid down by the Privy 
Council in Rajgunder Narain Rae v. Bijat 
Govind Singh (1), where their Lordships say, 
dealing with the compromise there in dis- 
pute :—“ To judge properly of the objection 
whether the compromise is valid or not, we 
must look at the circumstances as they stood 
at the time when the Solehnamah was execut- 
ed. The appellants are not entitled to avail 
themselves of all the light which subsequent 
investigation in the course of the saib has 
thrown upon their claims. If the nature or 
the extent of the rights of the respective 
parties could be considered as the fair sub- 
ject of doubt at the date of the deed, and if, 
to avoid expense and delay by legal inquiry 
they agreed to settle the contest by an ami- 
(1) 2 M. I. A. 181 at p. 249. 
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cable arrangement, such transaction is not to 
be disturbed on the grourd of the inequality 
of benefit which either party may eventual- 
ly have received from it.” Having dealt 
with the question from that point of view, 
their Lordships go on to say:— Under all 
these circumstances, the true amount of the 
relative rights of the litigant parties must be 
considered as having been doubtful, whether 
the law or the fact be regarded. And merely 
because the view which the arbitrators took 
of thelaw differs from that which a Court 
of law would take after a doubtful investiga- 
tion of the rights of the parties, it cannot 
be said that the agreement when it was 
entered into was not a fair subject of compro- 
mise of disputed and doubtful rights.” 


As the present case falls within the princi- 
ple above quoted, the decree of the learned 
District Judge must be reversed and the suit 
dismissed with costs throughout upon the re- 
spondents, 

Decree reversed. 


(s. c. 12 Bom. L. R. 988.) 
BOMBAY HIGH COURT. 
ORIGINAL Crvi Suir No. 64 or 1910. 
March 11, 1910. 
Present:—Mr. Justice Macleod. 

J. G. DOBSON—P tatntire 
versus 


Tres KRISHNA MILLS, Lrp.—Derenpants. 

Letters Patent, cls. 12, 14—Several causes of action— 
Leave of Court—Joinder of causes of action—Notice 
ander clause 14, application for, when to be made. 

The plaintiff joined in his plaint three causes of 
action, two of which had arisen in part within the 
local limits of the Ordinary Original Civil Jurisdiction 
of the High Cours of Bombay, and the third wholly 
outside the said limits. 


When presenting the plaint, plaintiff obtained leave 
of the Court as to the first two causes of action, under 
clause 12 of the Letters Patent, and also made an 
application under clause 14 of the Letters Patent for 
issue of notice calling upon the defendants to show 
cause why he should not be permitted to join together 
in one suit the several causes of action set out iu the 
plaint. 

The defendants objected: 

(1) that an application under clause 14 could not 
be made in a case in which leave had tobe obtained 
under clause 12 in respect of the othor causes of 
action; 

(2) that in any event the application should have 
been made before the plaint was filed: 

Held, overruling the objections, that as soon as 
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leave had been obtained, the Court had Original Juris- 
diction in respect of the first two causes of action; it 
then became lawful to the Court to call on the 
defendants to show cause why the third cause of 
action should not be joined in the suit, aud there 
is nothing in clause 14 to show that this must 
have been done before the filing of the plaint. 


Mr. Inverarity, for the Defendant. 

Mr. Shortt, for the Plaintiff. 

Judgment. —tThe plaintiff in this suit 
is a merchant carrying on business at Man- 
chester in England. The defendants are a 
Registered Company carrying on business at 
Beawar outside the jurisdiction of this High 
Court. In 1907, the plaintiff commenced to 
contract with the defendants to sell their 
yarns which the defendants were to pay for 
in Bombay against documents and shipments 
of yaru were made in pursuancsa of such con- 
tracts. In respect of one contract after a 
portion of the yarn contracted for had been 
taken delivery of by defendants, they gave 
notice to the plaintiff that they would not take 
delivery of the remainder owing to inferiority 
of quality. The plaintiff accordingly did not 
ship the balance and claims as damages the 
difference between the contract price and the 
market price at the date of the notice. I shall 
call this claim A. In respect of yarn shipped. 
under another contract the defendants refased 
to take delivery. The plaintiff claims the 
value ofthis shipment with interest and 
charges. I shall call this claim B. . 
_ In October 1907, the defendants consigne 
to the plaintiff in England 11 bales of yarn 
for sale and plaintiff advanced £ 100 against 
this shipment. The account sales showed a 
balance of £ 15 due to the plaintiff which the 
defendants have refused to pay and the plain- 
tiff seeks to recover this sum from the defen- 
dants. I shall call this claim ©. 


It is obvious that in case of claims A and B 
the cause of action arose only in part within 
the local limits of the Ordinary Original Civil 
Jurisdiction of this Court and that in the case 
of claim C the cause of action arose wholly 
outside the said limits. 


Butin para. 13 of the plaint it is merely 
stated that the cause of action in respect of 
the said claims and in particular in respect of 
claim B arose partly in Bombay within the 
jurisdiction of the Court without any men- 
tion being made that the cause of action in 
respect of claim C arose wholly out;of the 
jurisdiction, 


Vol, VII 
JEEVANBAI V. MANORDAS, 


Accordingly when the plaint was presented 
on the 25th January 1910 to the Judge in 
Chambers leave was granted under clause 12 
of the Letters Patent. 

The plaintiff then proceeded to take out this 

summons calling upon the defendants to show 
cause why he should not be permitted to join 
together in one suit the several causes of 
action seb out or appearing in the plaint 
and proceed to trial at the same time upon all 
such causes of action in the suit as framed. 
The application is made under clause 14 of 
the Letters Patent, which is as follows:— 
- “And we do further ordain that where 
plaintiff bas several causes of action against 
defendant, such causes of action not being for 
land or other immovable property, and 
the said High Court shall have original 
jurisdiction in respect of one of such causes 
of action, it shall be lawful for the said High 
Court to call on the defendant to show cause 
why the several causes of action should not 
be joined together in one suit, and to make 
such order for trial of the same as to the said 
High Court shall seem fit.” 

The defendants have raised two objec- 
tions:— 

(1) That an application under clause 14 
cannot be made in a case in which leave has 


to be obtained under clause 12 in respect of . 


the other causes of action. 
(2) That in any event the application 
should be made before the plaint is filed. 

Now the Court has original jurisdiction in 
respect of a cause of action arising partly 
within the local limits provided the leave of 
the Court has first been obtained. 

Therefore, in this case aS soon as leave 
had been obtained the Court had original 
jurisdiction in respect of claims A and B. It 
then became lawful for the Court to call on 
the defendants to show cause why the cause 
of action in respect of claim C should not be 
joined inthe suit and there is nothing in 
clause 14 to show that this must be done 
before the plaint is filed. 

Tf no application was made under clause 14 
that pirt of the plaint which related to claim 
C would be struck out as soon as the case came 
on for hearing but as far as [ can see there is 
nothing to prevent the plaintiff makiog 
the application at any time before the 
hearing. However, apart from other cir- 
cumstances the measure of his success would 
probably depend on the application being 
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made at the earliest opportunity and it would 
certainly be advisable for a plaintiff to make 
an application under clause 14 at the time 
the plaint is presented. 

On the meritsI see no reason why the 
cause of action in respect of claim © should 
nos be tried in this suit. Evidence will 
have to be taken regarding the contracts for 
purchases of yarn by the defendants from 
the plaintiff and neither party will be 
embarrassed by the inclusion of evidence re- 
garding the contract fur the sale of yarn by 
defendants to the plaintiff. 

I make the summons absolute. 

Plaintiff must pay his own costs of the 
Defendants’ costs will be costs in 
the cause. Counsel certified. 

Attorneys for the Plaintiff: Messrs Smethanı 
Byrne § Oo. 

- Attorneys for the Defendants: Messrs Bick- 
nell, Mervanjt 5 Romer. 


(s. c. 12 Bom. L. R. 992.) 
BOMBAY HIGH COURT. 
ORIGINAL Civin Sum No. 802 or 1905 
August 12, 1910, 
Present: —Mr. Justice Macleod. 
JHEVANBAI—P.aintivr 
versus 
MANORDAS LACHMANDAS— 
* ee DEFENDANT. 

amdupat, rule of—Transfer "oper ' 
1882), s. seas the Ae of pete a 
by the Actin Bombay Presidency—Hindu mortgagor and 
Himdu mortgagee —Suit by a Parsee assignee of thy 
mortgayze—A pplication of the Rule—Mortgayee’s right 


“to sue for interest is based on the contract. 


A Hindu mortgagor is not deprived of the pr i 
afforded to him by the rule of dumdupat ees ae 
Transfer of Proparty Acs was extended to Bombay 
Presidency. And the fact that the person entitled to 
sue ona mortgage, orizinilly in favour of a Hindu 
happens by assignment to be a Parsee cannot affect 
the mortgagor’s right to claim the advantage of the 
rule, which existed when the mortgage was entorad 
into. The Transfer of Property Act has not affecte:t 
the application of the rule between Hindu debtors 
and creditors. i 

The right of a mortgagee to sue for his principal 
and interest is a right arising from a contract anl 
must ba taken to bə made subject to the nsigeaan! 
customs of the contracting parties. ° 


Messrs. Jardine, Jinnah and Bhandarkar, 
for the Plaintiff. 

Messrs. Dhirajlal K. Thakore and Desa, for 
the Defendants Nos. 1 and 2, 
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Messrs. R. K. Tarachand and Baıhadurji, 
for the Defendant No. 7. 

Messrs. Shortt and Setalvad, for the Defen- 
dant No. 8. 

Judgment.—On the 29th May 1890, 
the 8th defendant mortzaged his interest in 
certain property at Dadar to Manekchand 
Hirachandand Panachand Hirachand to secure 
the re-payment of Rs. 1,000 and interest. 

On the 18th July 1894. the Sth defendant 
mortgaged his interest in certain property 
at Naigaum to Kashinath Vishvanath to 
secure the re-payment of Rs. 2,000 and 
interest. 

On 17th February 1895, a further charge 
for Rs. 1,000 was endorsed on the last men- 
tioned mortgage. 

Oa the 20sh July 1895, Manekchand 
Hirachand and Panachand Hirachand assign- 
ed their interest in the mortgage of the 
Dadar property to Girdhardas Ghanshamdas. 

On the 25th October 1895, Kashinath Vish- 
vanath also assigned his interest in the 
mortgage and further charge un the Naigaum 
property to Girdhardas Ghanshamdas. 

Yn these assignments Girdhardas acted as 
the nominee of Vithaldas Ramdas. 

On the 28th June 1897, Vithaldas Ramdas 
mortgaged his interests in the above mention- 
ed mortgages and further charge together 
with his rights in certain other properties 
to Bomanji Shapurji Chothia to secure the 
re-payment of Rs. 1,30,000 and interest and on 
the 26th April 1900, Vithaldas executed in 
favour of Chothia a further charge for 
Rs. 32,500. 

The original 5th defendants are 2nd mort- 
gagees of the Sth defendant’s interest in the 
Dadar and Naigaum properties. 

The original 2nd, 8rd and 4th defendants 
represented subsequent mortgagees by 
Vitkaldas Ramdas and were interested in re- 
deeming the plaintiff. After suit filed the 
plaintiff died and his widow and executrix 
was substituted in his place. Vithaldas 
Ramdas also died and the present defendants 
Nos. 1,2 and 3 were placed on the record- 
as his heirs and legal representatives. 

The plaintiff prayed that the then Sth 
and 6th defendants should pay him 
Rs. 17,397-9-0 due on the mortgage and 
further charge on the Dadar and Naigaum 
properties and that the first four defendants 
should pay him the Rs. 2,20,395-3-9 due on 
the mortgage and further charge of the 28th 
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June 1897 and 26th April 1900 and in default 
for foreclosure or sale. The plaintiff has 
come to terms with those who now represent 
the first four defendants. The Sth defendant 
filed a highly contentious written statement 
pleading inter alia that the mortgages and 
further charge of the Dadar and Naigaum 
properties had baen obtained in fraud of 
him. When, however, the tims came for 
the 8th defendant’s counsel to address the 
Court on the issues raised by him, counsel 
was no longer in evidence and, after 
waiting some time, I had to finish the 
hearing of the case without him. In any 
event it was clear that any claim that the 
Sth defendant might have had to set 
aside these deeds on the ground alleged 
As regards the contention 
that there had been a misjoinder of causes of 
action and parties and that the suit was 
embarrassing against the Sth defendant, it is 
difficult to see how the plaintiff could have 
sued on the mortgage of 1897 ‘and farther 
charge of 1900 without making the original 
mortgazor of the Dadar and Naigaum pro- 
perties a defendant. It must be said that he 
has not been in any way prejudiced or 
embarrassed. 


Then the only important question remain- 
ing was theone raised by the now 7th defend- 
ant who was second mortgagee of the Dadar 
and Naigaum properties and so interested in 
redeeming them from the plaintiff, namely, 
whether the rule of damdupat should be 
applied in calculating the amount due on 
the 2nd mortgages and further charge above 
mentioned. It clearly applied to the mort- 
gage of the 29th May 1890 and the fact that 
the person entitled to sue on it happened by 
assignment to bə a Parsee could not affect 
the mortgagor’s right to claim the advantage 
of the rule, which certainly existed when 
the mortgage was entered into. 


As regards the mortgaza of July 1894 and 
further charge of February 1895 it has been 
argued for the plaintiff that they were 
executed after the Transfer of Property 
Act had been extended to this Presidency, 
and that, therefore, the rule of damdupat 
can no longer prevent a mortgagee from 
availing himself of his right to recover his 
principal and interest from a Hindu mort- 
gagor who has bound himself to re-pay the 
same, 
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` By section 2 of the Act in the territories to 
which the Act extends for the time being 
the enactments in the schedule to the Act 


are repealed to the extent therein mentioned . 


and by sub-clause (d) nothing in the 
second Chapter of the Act which refers 
to transfers of property by act of parties 
shall be deemed to affect any rule of Hindu, 
Mahomedan or Buddhist Law. 

From this it is contended that the pro- 
visions of Chapter IV relating to mortgages 
of immovable property and charges and 
of section 65 in particular do affect the rule 
of damdupat. The point does not seem to 
have arisen in any reported case. It was 
certainly decided in Sundarabat v. Jayavant 
Bhikaji (1) that the rule of damdupat appli- 
ed in all cases of mortgages‘as between Hindu 
debtors and creditors except where a mortgagee 
in possession is accountable for profits; but the 
mortgage then before the Court was executed 
in 1864 before the Transfer of Property Act 
was passed and there is nothing in the report 
to indicate that any suggestion was made 
that the. extension of the Act to Bombay 
might affect the application of the rule. 
Sitting as a Court of first instance I 
do not think I should be justified in 
holding that because it has been express- 
ly enacted that nothing in Chapter IL of the 
Act shall be deemed to affect any rule of 
Hindu Law it must be deduced therefrom 
that the Legislature has deprived a Hindu 
mortgagor of the protection afforded to him 
by the rule of damdupat before the Act 
was extended to Bombay. A  perusalof the 
provisions of Chapter IL of the Act will 
show how necessary it was to expressly enact 
that they should 
Hindu law, but the right of a mortgagee 
to sue for his principal and interest is a right 
arising from a contract and must be taken 


a helo 


<-tebe-nade subject to the usages and customs 
of the contracting parties. 

I am, therefore, of opinion that the plain- 
tiff cannotrecover in the way of interest on 
the mortgage and further charge of the Nai- 
gaum property a larger sum than the principal 
amount due on the said mortgage and further 
charge. 4 

Plaintiff’s counselstated inbhecoursa of the 
argument that he had come to terms with the 
defendants Nos. 1 to 6 other than defendint 


(1)|24 B. 114; 1 Bom. L. R. 551. 
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No. 3 who is dead, and certain terms of consent 
were handed into the Court. 
_ The plaintiff, therefore, is entitled to an 
ordinary mortgage decree with costs, (1) . 
as regards defendants Nos. 1 to 6, other than 
defendant No. 3, in accordance with those 
consent terms except in so far as they 
may be inconsistent with this judgment and 
except that any application for a foreclosure 
and sale of the properties in Schedule C 
must bə made hereafter by notice, and (2) 
as regards defendant No. 8 in accordance with 
this judgment. Defendant No. 7 can add his 
costs to his mortgage. 

Liberty to apply. 

Attorneys for thetPlaintiif: Messrs. Pestonji. 
Rustim 5: Kolah. 

Attorneys for Defendants Nos. l and 2: 
Messrs. Shamrao, Minocheher & Hiralal. 

Attorneys for Defendant No. 7: Messrs. 
Dikshit Dhanjisha 5: Soonderdas. 

Attorneys for Defendant No. 8: 


“Messrs, 
Smetham & Co. : 


(s. c. 12 Bom. L. R. 1024.) 
BOMBAY HIGH COURT, 

Civit Rererence No. 3 or 1910. 
October 5, 1910. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Rao. 
KISANDAS SHIVRAM MARWADI— 
PLAINTIFF 
versus 


NAMA RAMA VIR— DEFENDANT. 


Compromise —Violating the provisions of a statute -— 
Public policy —Dekkhan Agriculturists’ Relief Act (XVII 


- of 1879), ss. 12, 18, 15 B (2) and 44. 


A compromise is merely an agreement between the 
parties to settle an existing dispute, and if it is to bo 
enforceable in law, it must not contain a term opposed 
to public policy. 

Lakshmanaswani Maia v. Rangamma,| 26 M. 381, 
followed. 


Ina suit by the assignee of a mortgage for tho 
recovery of the mortgage-money, the plaintiff and 
defendant entered into a compromise which provided 
that the defendant will pay the amount by instalments 
and “that in default of payment of two instalments, 
the whole mortgaged property shall be liable to sale:” 


Held, that, as section 15 B (2) of the Dekkhan 
Agviculturists’ Relief Act enacts that in such cir- 
cumstances not the whole mortgaged property but 
oaly such part of ib as may be necessary for the 
realization of the over-due instalments shall be sold, 
the compromise was in conflict with the said provision 
and, therefore, the court was not competent to pass 
a decree on a compromise of this character, 
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Held, further, that the mere fact that the defendant, 
though apprised of the terms of the compromise, 
agreed to it, would not authorise the Cott to pass a 


decree to carry out sucha compromise. 
Rama valad Rama Dhere v. Ramchand valad Ful- 


chand, (1894) P. J. 456, followed. 


Obiter dictum.— : Bust 
Sections 12 and 13 of the Dekhan Agriculturists 


Relief Act indicate that the object of the Act was to 
place an agriculturist’s interests rather in the 
hands of the Court for protection than to trust them 
to the hands of the agriculturist himself. Therefore, 
under section 44 of the Act the Court receiving an 
agreement should scrutinize it and should not enforce 
ib if it is illegal or inequitable, the agriculturist’s 
concurrence to such agreement notwithstanding. 

Piraji v. Ganpati, 12 Bom. L. R. 378; 34 Bom. 502 
6 Ind. Cas. 527, distinguished, 

Civil Reference made by the Subordinate 
Judge of Talegaon and Sasvad. 

Mr. B. V. Vidwans (amicus curiæœ), for the 
Plaintiff. 

Mr. L. 0. Gole, (amicus curiæ), for the 
‘Defendant. 

Judgment.—wWe are obliged to the 
learned pleaders who have assisted the Court 
with their arguments. 

This is a reference by the Subordinate 
Judge of Talegaon and arises in a sait 
brought by the assignee of a mortgage for 
the recovery of the mortgage-money due on a 
simple bond dated the 18th June 1897, 

The defendant admitted the mortgage 
bond and the receipt of the consideration. 

The plaintiff and the defendant entered 
into a compromise which is Exhibit 15, and 
which provides that the defendant should 
pay Rv. 10) as claimed and costs namely, 
Rs. 10 in Falgun of Shake 1831 and yearly 
Rs. 10 in each future Falgun and so on 
until the whole sam was paid off; if defen- 
dant should make default in payment of any 
two instalments, then it was provided that 
the plaintiff should realize the whole sum by 
sale of the entire mortgaged property through 
the Court. : 

The defendant admitted the assignment 
deed produced by the plaintiff. The parties 
prayed for a decree to be passed in terms of 
this compromise, and the defendant, on being 
examined by the Court and on the terms of 
the compromise being explained to him, 
agreed to be bound by it. 

Thereupon the learned Subordinate Judge 
refers to us two questions, (1) Whether the 
aforesaid compromise is lawful although it 
provides that in default of the payment of 
two instalments the plaintiff should realize 
the whole balance due by sale of the entire 
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mortgaged property, such provision being 
opposed to section 15B, el. (2) ofthe Dekkhan 
Agriculturists’ Relief Act; and (2) Whether 
the Court was bound to pass a decree on a 
compromise of this character. 

The Subordinate Judge thought that both 
questions should be answered in the negative, 
and we are of the same opinion. 

A compromise is merely an agreement 
between the parties to settle an existing 
dispute, and if it is to be enforceable in law 
it must not contain a term opposed to public 
policy, see Lakshmanaswamt Naidu v. 
Rangamma (1). Here the term “that in 
default of payment of two instalments the 
whole mortgaged property shall be liable to 
sale” is contrary to public policy, for the 
public policy upon this point is declared in 
section 15B (2), of the Act which enacts 
that in such circumstances not the whole 
mortgaged property but only such part 
of it as may be necessary for the realization 
of the over-due instalments shall be liable to 
sale. 

We think, therefore, that it is not com- 
petent to the Court to pass a decree which 
would be in conflict with a clear provision 
of the Statute, and we are supported in this 
view by the decision in Rama valad Rama 
Dhere v. Ramehand valad Fulchand (2). 

We are of opinion, moreover, that the 
mere fact, that the defendant, though apprised 
of the terms of the compromise agreed to it, 
does not invest the Court with jurisdiction to 
pass a decree to carry out such a compromise, 
It must be observed that the only knowledge 
which appears to have been brought home 
to the defendant is a knowledge of the 
terms of the compromise, not a knowledge 
of his legal position under the specially 
favourable Dekkhan Agriculturists’ Relief 
Act. That isimportant in connection with 
section 12 of the Act which deals with 
admissions by the debtor, and requires the 
Court to be satisfied, before giving effect to 
such admissions, that they were made with 
the full knowledge of the debtor's legal 
rights as against the creditor. This section 
and section 13 seemto us to indicate that 
the object of the Act was to place the 
defendaut-agriculturist’s interests rather in 
the hands of the Court for protection than 
to trust them to the hands of the defendant 


himself, 


(1) 26 M. 31. (2) (1894) P. J. 456, 


“Vol, VIL 


. EMPEROR V. TARA NATH, 


And” section 44 may be referred to for 
guidange- as to the manner in which the 
Court receiving an agreement should scruti- 
nize it. The section declares that before 
accepting such an agreement the Court must 
be of opinion that itis a legal and equitable 
agreement, a description which we think 
cannot be applied to compromise which is in 
direct variance with the provisions of section 
15B (2), of the Act. 

The case of Piraji v. Ganapati (3) is not 
in point, for the compromise which was there 
allowed was not alleged to contain any term 
in conflict with the Statute. 

For these reasons, therefore, we answer in 
the negative both the questions which have 
been referred to us. 

: : Order accordingly. 

(3) 12 Bom. L. R. 378; 34 B. 502; 6 Ind. Cas, 527. 





(s. c. 37 C. 735.) 
CALCUTTA HIGH COURT. 
ORIGINAL Criminal JURISDICTION. 
May 18, 1910. 
Present: —Mr. Justice Woodroffe. 
f EMPEROR - 
Versus 
TARA NATH ROY CHOWDHURY— 


ACCUSED. 

Confession—Statement signed by accused—Statement 
containing allegation that it is not voluntary—Whether 
admissible in evidence—Evidence Act (I of 1872), s. 24 

A statement of the accused though signed by him 
cannot be taken to be a voluntary statement when 
the same document contains an allegation (whether 
true or not) that the statement is not voluntary. 


Facts.—The accused was charged under 
sections 19 (f) and 20 of the Arms Act (XI 
of 4878) with having in his possession or 
under his control arms and ammunition in 
contravention of section 14 of the Act, and 
with keeping them secretly. 

While the Chief Presidency Magistrate 
enquired into the case before commitment, 
the accused made a statement to the Magis- 
trate which was recorded by the latter in the 
following terms: 


“The accused says:—I am not guilty, but 
will make a statement. I inform the Court 
that I met one Pabitra Dutt who requested 
me asafriend to take charge of a tin box 
containing types and other press materials 
for a day or two after which time he said he 
‘would take it back. I consented. After- 
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wards I walked with him to his house. He 
took a codlie and brought down the box from 


‘upstairs, and he came with me as far as 


Gollege Square, and then went off to his 
office. I met Ganendra Nath Sarkar at 4 
Raja’s Lane and told him I wanted to keep 
the box in his house, and he inquired what 
the contents of the box were. I replied that 
there were press materials inside belonging 
to a friend of mine which will be taken back 
by him within aday or two. I made over 
the box to Ganendra and returned home. 
The key of the box was with Pabitra. I 
forgot all about the box. Afterwards 
Pabitra met me at my house and asked me 
to return the box. Pabitra and I came near 
Raja’s Lane: Pabitra gave me akey and 
asked me to open the box and take away two 
revolvers. On hearing this, I begged with 
folded hands to kizdly take away the box. 
Then Pabitra said:—I have heard that my 
house will be searched, so I do not like to 
take away the box today. I shall take it 
the next day’. Then I took the key and 
opened the box and took out two revolvers. 
I did not sea the contents of the box. I 
made over the revolvers to Pabitra, Then 
I returned home. I went to the Police Court 
in connection with the case of Phanindra 
Nath Mitter, the Editor of the Jugantav and 
the next day I came to learn that Ganendra 
had made a statement against me. At that 
time, J] heard that Pabitra, Kartick, Narendra 
and others held a meeting and decided that 
they-ywould kill me. -On hearing this I left 
Calcutta and went to Benares where I fell 
ill and was bedridden in the house of my 
sister Harimati. After that CUhandi Das 
arrested me in her house and brought me 
down to Calcutta. 


“T was told by Purna Babu that my sister 
has been cited as a witness in this case. On 
hearing this I became anxious and saw the 

Yommissioner and Deputy Commissioner of 
Police and Purna that very day, fell at their 
feet, and requested them not to drag my 
sister into Court. They told me that if I 
made a true statement they would request 
the Magistrate ta show mercy on me. I 
wrote out a statement addressed to the Com- 
missioner with a forwarding letter After 
that the Deputy Commissioner and Purna 
saw me in jail and got that statement signod 
and said they would send a telegram to 
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Benares stopping the service of a sub-pona 
jssued against my sister.” 3 

Question.—Is the statement made by you 
voluntarily? 

Answer. —I would nob have made tbis 
statement had I not been pressed by Parna 
Babu that he would cite my sister as a 
witness and drag her into Court and expose 
her, and he also threatened me he would 
institute two other cases against me. He 
said, if I made my statement in this case, he 
would not do so. I did no act of lawlessness 
or sedition. I had no connection with the 
association of any conspirators or any society 
or club belonging to any conspiracy. 

(Sd) D, Swinhoe,—14-3-10, 

Accused asks that this statement should 
not be shown to his counsel, or pleader for 
the prosecution, or to the press, as, if ib goes 
out he has made such a statement, he will 
be killed. 

(Sd) D. Swinhoe,—14-3-10. 

(Sd) Tara Nath Roy Chowdhry,—14.3-10.” 

The above statement of: the accused was 
tendered in evidence and objected to. 

Mr. N. C. Sen, for the Prisoner. 

Mr, Ali Imam, Standing Counsel, for the 
Crown. ; 
Judgment.—I am not satisfied that 
the provisions of the Criminal Procedure 
Code allow the statement made by the ac- 
cused to be admissible. Apart from that, 
I am not clear that the statement can be 
taken to bea voluntary statement, for the 
same document contains an allegation (whether 
true or not need not now be considered) that 
the statement is not voluntary. I must, 
therefore, reject it upon the objection of the 
learned counsel for the defence. 


(s. c. 87 C. 887 Nore.) 
CALCUTTA HIGH COURT. 
CRIMINAL APPEAML Ne. 871 or 1906.* 
January 4, 1907. 
Present:—Mr. Justice Rampini and 
Mr. Justice Gupta. 
BHOLARAM CHOWDHRY-—-Accusep -- 
PETITIONER 
- VETSUS 
CORPORATION or CALCUTTA— 


OPPOSITE PARTY. 
Acquiescence—Unauthorized — erection—Order of 
demotition—Payment of rates in respect of erettion 
pending negotiations for compromise, if acquiescence in 


~ æ Reterred to iu 6 Lud. Cas. 800. 7 
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disobedience to order—Calcutta Municipal Act (III B 
C. of 1899), ss. 449, 580. 

The accused built his house in deviation from the 
plan sanctioned by the Commissioners. An order of 
demolition was passed, and while nogotiations were 
going on between the accused and the corporation, 
the latter received rates and taxes on a re-assessment 
of the whole premises, including the portions 
objected to: , 
` Held, that the mere acceptance of rates, pending 
the negotiations, did nob amount to an acquiescence 
onthe part of the Municipality in continuous dis- 
obedience to theorder for demolition. : 


Appeal against the order of the Munici- 
pal Magistrate of Calcutta, dated July 28, 
1906. 

Babu Atulya Charan Bose, for the Appel- 
lant. 

Babu Debendra Ohandra Mallick, for the 
Corporation. l 

Judgment.—This is an appeal 
against a conviction, by the Municipal Magis- 
trate of Calcutta, of one Bholaram Chowdhry, 
for an offence under section 580 of Act ITI of 
1899 (B. 0.) 

The facts of the case are set forth in the 
judgment of the Magistrate and are not dis- 
puted. They areas follows. The accused 
built his house in deviation from the plan 
sauctioned by the Commissioners. He has 
already been. convicted three times under 
section 580; and this is his fourth conviction, 
This Bench has already given the appellant 
two postponements to enable him to came to 
terms with the Municipality and comply with 
their regulations, but he has failed to avail 
himself of the opportunities thus afforded him 
of modifying his building. 

The learned pleader who appears on his 
behalf raises three contentions before us: first, 
that the accused, whe has been fined Rs, 10 a 
day for 34 days, is not liable to punishment 
for more than three days; secondly, that the 
Municipal Magistrate should have given him 
an adjournment to enable him to apply to the 
General Committee; and, ¢hérdly, that his 
premises have been assessed with an extra 
tax on account of the improvements he has 
made, and that, therefore, he is not liable to 
be fined for having made these improvements, 


In ouropinion there is no force in any of 
these contentions. The offence which the 
appellant has committed is a continuing one, 
and section $80 of the Municipal Act provides 
for a daily fine for failing to comply with an 
order to demolish or alter any building erected 
without sanction, In the next place we do 
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not think that the Municipal Magistrate was 
bound to give the accused any adjournment. 
The accused might easily have come to terms 
with the General Committee if he had chosen 
to do so, but, notwithstanding the two 
adjournments given him by this Court, he 
has not come to terms. 

Then; as to the question of the raising of 
the assessment, he has not shown us that the 
room which he erected in contravention of the 
provisions of the Building Act has been taken 
into consideration in making there-assessment; 
and, secondly, even if this had been done, we 
do not think that he is not liable to be fined 
under section 580, because the tax is imposed 
upon a building which he is enjoying, and, 
as long as he does not alter or demolish the 
building, he is liable to pay the tax and is not 
“ entitled on that account to escape punishment 
for having erected the building in contraven- 
tion of the sanctioned plan. This appeal is, 
therefore, dismissed: . 
Appeal dismissed. 





(s. c. 37 O. 839.) 
CALCUTTA HIGH COURT. 
ORIGINAL Civit Seir No 839 or 1909. 

May 31, 1910. 
Present:—Mr. Justice Pugh. 
SAKINA BIBEE— PLAINTIFF 
versus 
MAHOMED ISHAK—Derunpast. 

Will, admissibility of, in evidence without probate — 
Muhammadan Law—Taking out probate not obligatory 
—Probate and Administration Act (V of 1881), s. 4— 
Succession Act (X of 1865), s. 187—Hindu Wills Act 
(XXI of 1870), s. 2. 

Thero is no legislation in force requiring probate 
to be taken of a Mahomedan’s Will. It, therefore, 
follows that such a Will should bo admitted in evidence 
though there is no probate; and the Court will 
determine whether it is duly proved in the suit in 
which it is sought to be mado evidence. 

Fatma v. haik Essa, 7 B. 266, dissented from. 

Shaik Moosa v. Shaik Essa, 8 B. 241, followed. 

Facts.—This isa suit for a declaration 
of the shares and interest of the plaintiffs in 
the estate of a deceased Mahomedan. 

- The defendants set up a Will alleged to 
have been executed by the deceased in op- 
position to the claim of the plaintiffs. Pro- 
bate of the Will had not been obtained. The 
Will was, however, duly proved at the trial. 
The question arose as to its admissibility 
in evidence, 
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Messrs. 12. D. Bose and C. ©. Ghose, 
instructed by `S. K. Deb, Attorney, for the 
Plaintiff. 

Messrs. Rasul, Gauhar Ali, S. R. Das, 
Sherff, Dr. Suhrawardy and|Sircar, instructed 
by Messrs. G. O. Chunder § Co., Sultan 
Alum and N. N. Mitter, Attorneys, for 
the Defendants. 

Judgment.—t think this Will must 
be admitted in evidence. It is admitted by 
those who object to its admission that the 
document gua document is duly proved and 
vould have to be admitted, but itis contended 
that as it is a Willit cannot be given in 
evidence until it has been proved in the 
Testamentary and Intestate Jurisdiction and 
that the probate of the Will, when proved, is 
the only evidence by which it can be brought 
before the notice of the Court. Now the point 
turns on the construction of the Probate and 
Administration Act (V of 1881). That Act 
provides for the consequences and results that 
will happen if probate is taken of the Will of 
a Mahomedan, and it seems clear that under 
such circumstances, by force of section -k of 
the Act, all the property of the testator vests 
in the executor. 

As I have said, there is no provision 


= rendering it obligatory in the case of a 


Mahomedan Will to take probate. It is con- 
tended by Mr. Bose that, looking at the whole 
policy of the Act, it would appear that it was 


. intended that Mahomedans as well as Hindus 


should take probate when there isa Will, 
before that will be acted upon. He adopts 
as his argument the judgment of Mr. Justice 
Westin Fatma v. Shaik Essa (1). That 
decision, however, was reversed on appeal: 
Shaik Moosa v. Shaik Essa (2). Apart from 
the respect for and due to the Superior Court, 
the argument in the judgments in the Court 
of Appeal seems to me to be conclusive, and 
the jadgment of Mr. Justice West adopted by 
Mr. Bose to be fallacious. Itis argued that 
a certain provision, výz., section 187 of the 
Succession Act, applies, by virtue of that 
Act, to certain persons, and thatthe same 
provision has been made applicable to Hindus 
by the Hindu Wills Act, 1870, and that the 
fact that this provision is not included in the 
Probate and Administration Act must be due 
to an oversight; itis urged that if the Legis- 
lature had noticed this omission it would have 


(1) 7 B. 266. 
(2) 8 B. 241. 
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provided for it, and it is said the Court should 
so proceed to do that which the Legislature 
has not done, but which it thinks it ought to 
have done, and would have done, if its atten- 
tion had been drawn to the matter. I agree 
with the view of the appellate Court by 
which this judgment was reversed on appeal, 
and I hold that there isno legislation in 
force requiring probate to be taken ofa 
Mahomedan’s Will. The position under the 
‘Will of a Mahomedan, before the Probate and 
Administration Act came into operation, is 
one which is thoroughly well established. 
The position of both Hindus and Mahomedans 
was at first exactly the same. There has been 
a divergence in the subsequent legislation as 
regards Hindus, but we can easily ascertain 
what the position under a Mahomedan Will 
is by looking at what was the position of both 
Hindus and Mahomedans before the legisla- 
tion. 

Prior to tke Indian Succession Act of 1865, 
the Court used to grant probate of Wills of 
Europeans and also of Mahomedans and 
Hindus, but the effect of probate was different 
in the two cases. In the case of Europeans 
the personal estate vested in the executor in 
the same way as it did in England, and as 
both movable and immovable properties do 
-now under the Succession Act. In the case of 
Hindus and Mahomedans, nothing vested 
in the executor, the Will operated as a 


gift from the testator to the legatee, and. 


the executor was merely a manager for 
the purpose of paying the debts and dis- 
tributing the estate, and in fact carrying out 
the distribution which the testator intended, 
but which, by reason of his departure to 
another place, he was unable personally to 
carry out. This proposition has been 
frequently laid down by a number of cases, of 
which I may mention Kherodemoney Dossee v. 
Durgamoney Dossee (3), and the Privy Council 
case of The Administratur General of Bengal 
v. Premlal Mullick (4) where the very point, 
we are now considering, is decided as 
regards a Hindu. From the judgment 
ib appears, speaking of an executor of a 
Hindu estate before the Succession Act, that 
his powers and functions were not those of 
an English executor, but rather those of a 
manager; he did not require probate, and 


probate, if obtained, would not have vested 
(3) + C. 465; 20. L. R. 112. 
(4) 22 O, 788; 22 L A. 107, ` 
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him with any title to the estate, either real 
or personal, which he administered. 

This is a direct decision of. the Privy 
Council that a Hindu's executor did not re- 
quire probate, also that he was merely a 
manager. The same proposition is referred 
to by Maclean, C.J., in Surat Chandra Banerjee 
v. Bhupendra Nath Basu (5). Now that being 
the position clearly laid down as regards 
Hindus, there can be no doubt that the posi- 
tion regarding Mahomedans was the same in 
principle—it is undistinguishable. By the 
Hindu Wills Act of 1870, section 187 of the 
Succession Act was applied to Hindus. This 
section renders it compulsory to take probate 
but there is no such provision in the Probate 
and Administration Act, 1881; and no such 
provision has ever been applied to Mahome- 
dans. lt, therefore, follows that the position | 
as regards Mahomedans, must be the same as 
it originally was as regards Hindus, and it 
follows that probate is not necessary. J am 
referred by Mr. Rasul to a statement in Sir 
Rowland Wilson's Muhammadan Law, page 
231, where the learned author says that the’ 
person to whom the execution of a Will of a 
Mohamedan is confided may, but need not, 
apply for probate of the Will, and I agree 
with the first paragraph of that ‘section ; but 
he proceeds to go on and say, with or without 
probate, he is an executor within the meaning 
of the Probate and Administration Act. The 
powers of that Act must be taken to apply to 
an executor who has not taken probate except 
where the contrary appears from the context. 
With due respect to the learned author, he 
seems to be following the same line of reason- 
ing which Mr. Justice West adopted in 
Faima v. Shath Essa (l), which has been 
held to be wrong by the appellate ‘Court, and 
it seems to me that the consequences pro- 
vided in case of the Probate and Administra- 
tion Act, as following upona grant of pro- 
pate, do not and cannot apply where there 
is no probate. It appears to me that in case 
of a non-probated Will, if I may use the 
expression, the position must be as it was be- 
fore the legislation, t.e. the Willis a gift 
from the testator to the legatees, and the 
executor is merely a manager to carry out the 
intentions of his testator. I notice, however, 
from the same passage, that the learned 
author, quoting from the Futaiva-Alamgrrt, 


(5) 250. 103. 
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Baillie 665, states that, according to the Mnh- 
ammadan Law, the possession of a wast, who 
would correspond to an executor; is that of an 
amin or trustee appointed by the testator to 
superintend, protect and take care of his proper- 
ty and children after his death; that he is not 
the legal owner of the property left by the de- 
ceased, nor is he the personal representative. 
He is rather manager or agent for the pur- 
pose of payment of the funeral expenses, 
debts and legatees, bo which functions may 
be added those of guardian of any minor 
children of’the deceased. In my judgment, 
therefore, the position of an executor who 
does not take probate is the same as that of 
a Hindu or Muhammadan executor before the 
Succession Act, and itis satisfactory to find 
that it is almost exactly that of the wast or 
amin under the Muhammadan Law. It, there- 
fore, follows that the. Will should be admitted 
in evidence though.there is no probate, and, 
as was done .in Bhagvansing Bharaji v. Be- 
chardas Harjivandas (6), the Court will de- 
termine whether it is. duly- proved in the 
suit in which itis sought to be made evi- 
dence. A similar course was adopted in the 
case.of Surbomungola Dabee v. Mohendronath 
Nath (7). 

There being no dispute as to the factum of 
the Will, I direct it to be admitted and mark- 
ed as an exhibit in the case. 

[The parties to the- suit having eventually 
arrived at a compromise,. a decree was passed 

in terms of the settlement. | 


(6) 6 B. 73, 
(7). 40, 508. 


i CALCUTTA HIGH COURT. 
Seconp: Crvic- AppraL No. 1238 or 1908. 
- . November 28, 1910. p 
Present:—Mr. Justice Brett and 
Mr. Justice Chitty. i 
RAM SARAN S(NGH—Puaistipr— 
mM APPELLANT 
: versus - 
KHAKHAN SINGH ANG OTHERS—Deren- 


DANTS— RESPONDENTS. 
Mortigage—Mortgage debt paid by third party—Sub- 


rogation—Third party’s righti—Right to stand in mor t- 


gagee'sshees—Taking mortgage ` bond, if nécessary— 
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Title of purchaser at auction sale—Sale by jiedymunt- 
debtor after austion sale but before issue of Sale Certis 
fisate—If title of auction purchaser deferted—Civil 
Procedure Code (Act XIV of 1852), s. 316. 

- When a mortgage debt for the payment of 
which a sale has been ordered, is satisfied by a 
third party who, when he makes the advance to 
satisfy the debt, obtains a security over the mort- 
gaged property, the security oreated by the 
original mortgage-debt is not extinguished and the 
original encumbrance, in respect of which the sale 
was ordered, enures to the benefié of the party making 
the payment. 

. Shyamlal v. Bashivuddin, 28 A.778;3 A. L. J. 630; 
A. W. N. (1906) 230, and Fanamikalinga Mudali v. 
Chidambara Chetty, 29 M. 37, relied upon. 

But if the third party when advancing the money 
fails nt tho time to take any charge on. the mori- 
gaged property as security for his Joan, bub 
subsequently takes-a mortgage over the same pro- 
perty,.he is not entitled to claim- that the second 
mortgage is a mortgage in continuation of the origi- 
nal mortgage which he has discharged and the result 
is that he is not entitled to step into tha shoes of the 
original mortgagee. 

. And if in the interval, that is, between the advance 

-made by him and the taking of the security subse- 
quently, the property is transferred, his rights must 
be subject to that transfer. 

The title of an auction purchaser cannot be da-' 
feated by. any transfer made by the judgment-debtor- 
between the date of the sale and the date of the. con- 
firmation of the sale. 

Prem Chand Pal v. Purnima Dasi, 15 O. 546; 
Amir Kazim yv. Darbari Mal, 24 A. 475; A. W. N. 
(1902) 145, referred to. 

~Adhur Chunder Banerjee v, Aghore Nath Aroo, 2 ©. 

W. N..589 and Bhawani Koer v, Mathura Prasad, 7 C. 
L. J.1, followed. 

Appeal from the decree of the District Judge 
of Mozaffarpur, dated February 25, 1908, 
.affrming that of the Munsif of that place, 
dated August 29, 1907. 

Babu Dwarka Nath Mitter, for the Appel- 
lant. 


Moulvi Syed Shamsul Huda and Babu Suren- 
-dra Nath Ghoshal, for the Respondents. i 
Judgment.—This appeal arises out 
of a suit brought by the plaintiff appellant to 
recover a two cowri odd share in a certain pro- 
perty which he alleged had been mortgaged 
to one Babu Nandan Lal by the defendants 
second party together with other properties 
making a five gunda odd share in all, .ț 
seems thatthe mortgage of the 5 gunda odd 
share was executed in favour of Babu Nandan 
Lal on the 23rd May 1888. In 1896 Nandan 
Lal having died, his widow Tulsa Koer brought 
a suit on the mortgage bond and obtained a 
decree on the 28th July 1896 for recovery of 
the sum of Rs. 955 odd. The date fixed for 
the sale of the property in execution of the. 
decree was the 15th February 1897. On 
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that date, the present plaintiff appears to 
have paid in Rs. 100 on behalf of the mort- 
gagors and the sale was postponed to a 
date in March. In March, the plaintiff paid 
in another Rs. 175 and there was another ad- 
journment till April. On the 24th April 
1897, the plaintiffand the mortgagors having 
failed to pay off the balance of the mortgage 
debt, the property was sold. After that, on 
the 25th May 1897, the plaintiff lent to the 
mortgagors sums sufficient to discharge the 
balance of the mortgage-debt and, on that 
date, the sale in execution of the mortgage 
decree was set aside, 

The defendant first party had obtained a 
money-decree against the original mortgagors 
on the 22nd May 1895 and, on the 9th March 
1897, he attached in execution of that decree 
2 cow odd share out of the 5 gundas odd 
shate which had been mortgaged to Babu 
Nandan Lal. Onthe 18th June 1897, the 2 
cowré odd share was put up to sale in execu- 
tion of the defendant No. 1’s decree and was 
purchased by himself. That saleappears to 
have been confirmed on the 18th or 19th July 
1897, 

‘On the 25th June 1897, the present plain- 
tiff took from the original mortgagors, the 
defendants second party, a mortgageof the 
whole 5 gundas odd share in satisfaction of 
the debt incurred by him in paying off the 
original mortgage which had been executed 
in favour of Babu Nandan Lal. The present 
suit was brought by the plaintiff on the 

"basis of that mortgage to recover from the 
defendant first party and the mortgagors, the 
defendants second party, the 2 cowr? odd share 
which had been sold in satisfaction of the de- 
fendant No. 1's money-decree and had been 
purchased by him on the 18th June 1897. 

Both the lower Courts held that the plain- 
tiff was not entitled to recover possession of 
the 2 cowrt odd share from the defendant No. 
1. The contention advanced on behalf of the 
plaintiff was that the mortgage taken by him 
on the 25th June 1897 was not a new charge 
on the five gundas odd share but was a con- 
tinuation of the old charge created in favour 
of Nandan Lal by the mortgage executed in 
his favour on the 23rd May 1888. The lower 
appellate Court in dealing with this question 
has come to the conclusion that the mortgage 
of the 25th June 1897, cannot be regarded as 
a continuation of the old mortgage of the 
28rd May 1888, It notices that between the 


INDIAN 


CASES, [1910 


25th May 1897 when the mortgage in favour 
of Nandan Lal was discharged by payment 
of the full mortgage debt and thé sale of the 
properly was set aside and the date when the 
mortgage was executed in favour of the 
plaintiff, there was an interval of a -month. 
It was during this interval that the pro- 
perty, the 2 cowr? share, was sold in execution 
of the decree obtained by the defendant No. 1 
and was purchased by him on the 18th June 
1897. The learned District Judge held that 
during that interval there’ was no existing 
charge or mortgage on the 2 cowri share and, 
therefore, the plaintiff could not claim that 
that 2 cowr’ share was covered by the mort- 
gage executed in his favour on the 25th 
June 1897. It appears to have been suggest- 
ed on behalf of the plaintiff that the Court 
was bound to consider what was the inten- 
tion of the plaintiff when he paid oa behalf 
of the mortgagors the sums necessary for 
obtaining the postpozements of the sale in exe- 
cution of Tulsi Koer’s mortgage decree and 
finally for discharge of that mortgage and 
for having the sale seb aside; and it was 
apparently suggested that the intention of 
the plaintiff was to keep the original mort- 
gage executed in favour of Nandan Lal alive. 
The learned Judge, however, went into the 
evidence and said that the evidenca and the 
conduct of thé parties failed, in his opinion, 
to prove that the plaintiff and the defendants 
second party, the mortgagors, ever intended 
before the 25th June 1897 to keep alive the 
old charge under the mortgage which- was 
executed in favour of Babu Nandan Lal. Ha, 
therefore, held that the suib of the plaintiff, 
so far as this 2 cowri odd share was concerned, 
must fail. 

On behalf of the appellant, the plaintiff 
in the original suit, it has basn arguedin this 
Court, first, that the lower appellate Court 
erred in law in not construing the mortgage 
bond executed on the 25th June 1897 as 
one executed in continuation of Babu Nandan 
Lal’s mortgage of the 23rd May 1888 and 
with the intention of keeping alive the origi- 
nal mortgage and, secondly, that as the sale to 
the defendant first party was not confirmed 
till the 18th July 1897 and the mortgage. in 
favour of the plaintiff was executed on the 
25th June 1897, therefore, the purchase 
of the defendant first party of the 2 cowri 
share must be heid to be subject to the 
mortgaga executed in favour of the plaintiff, 
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In support of the first contention, reliance 
Bhas been placed on the decision of the 
Allahabad High Court in the case of Shyam- 
Mal v, Bashtruddin (1) and on the decision of 
she Madras High Court in the case of 
Wanamikalinga Mudali vw, Chidambara Chetty 
W2). It is suggested that these two decisions 
™ay down that whena payment is made by 
= person for the purpose of discharging a 
nortgage-debt, it must be assumed that that 
oaynment wasmade with the intention of keep- 
ng the mortgage-debt and the mortgage 
ien alive, though at the time no document 
«nay have been executed in favour of the per- 
on making the loan creating any encum- 
xance whatever on the property covered by 
he original mortgage or in any way charg- 
ng that property as security for the sub- 
«equent loan. In ouropinion, the decisions 
n those cases do not support this contention. 
“in both of these cases what was held is that 
vhen a mortgage-debt for the payment of 
which a sale has been ordered is satisfied 
«ya third party who, when he makes the 
idvanee to satisfy the debt, obtains a se- 
surity over the mortgaged property, the se- 
surity created by tte original mortgage-debt 
s not extinguished and the original encum- 
arance, in respect of which the sale was order- 
sd, enures to the benefit of the party making 
he payment. This conelusion is, however, 
ery different from that which is contended 
or in the present case, In both those cases, 
wo far as we understand the facts, the person 
advancing the money to discharge the mort- 
rage-debt did so on taking a mortgage of the 
sroperties which was covered by the original 
nortgage and it was, therefore, held that from 
«uch conduct of the parties, it must be infer- 
“ed that, although be made the payment to 
lischarge the original mortgage-debt, still he 
wished to keep the charge under that origi- 
mal mortgage alive for the purpose of protect- 
ing his own subsequent mortgage. Neither of 
Khese cases go so far as the learned pleader 
Kor the appellant in this case wishes us to 
go, that is to say, to hold that where a person 
advancing money in discharge of a mortgage 
‘fails at the time to take any charge on the 
mortgaged property as security for his loan 
but subsequently takes a mortgage over the 
same property, he is entitled to claim that the 


second mortgage is a mortgage in continuation 
(1) 28 A. 978; 3 A. L. J. 630; A. W. N, (1906) 230. 
(2) 29 M. 97. 
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of the original mortgage which he has dis. 
charged and that he is entitled to step into 
the shoes of the original mortgagee for the 
purpose of enforcing the security under his 
own mortgage. In the present case, the facts 
appear to us to be entirely distinguishable 
from those of the two cases on which re- 
liance has been placed because, in the present 
ease, the plaintiff neglected to take any charge 
over the property covered by the first mort- 
gage at the time when he made the advances 
to pay off that mortgage. The result wasthat 


between the 25th May 1897 and the 25th June 


1897, the property which had been originally 
covered by the mortgage in favour of Nandan 
Lal was free from all encumbrances and it 
was in that condition when it was purchased 
by the defendant first party on the 18th June 
1897. We are of opinion, therefore, that the 
lower Courts were right inthe view which they 
took that the plaintiff was not entitled under 
cover of the mortgage of the 25th June 1897 
to claim to recover possession from the defend- 
ant first party of the 2 cowr? odd share which 
he had purchased on the [8th June 1897. 

We also consider that the second point 
taken in support of the appeal must 
fail. The contention advanced on be- 
half of the appellant amounts to this that in 
any case, in which a Court has ordered a sale 
and even if that sale has been held, it is open 
to the debtor to defeat the rights of the de- 
eree-holder or the purchaser and to go behind 


-the Court and sell to a third person the pro- 


perty which has been put up to gale by the 
Court in execution of the decree. The deci- 
sion of this Court in the case of Prem Ohand 
Pal v. Purnima Dasi (8) and the decision of 
the Allahabad High Court in the case of 
Amir Kazim v. Darbart Mal(4), do not, in our 
opinion, support the contention raised on be- 
half of the appellant. In the first case, all 
that this Court held was that where the pur- 
chase had been made by a mortgagee and 
there was a subsequent sale prior to the date 
on which the sale certificate was issued, the 
provisions of section 316 of the Code were 
not sufficient to destroy the rights of the 
mortgagee under the mortgage but that his 
rights as mortgagee were kept alive and re- 
mained in existence until the property 
vested in the mortgagee under the sale certi- 


ficate. In the other case, ib was held that as 
(3) 15 C. 546. 
(4) 24 A. 475; A. W, N. (1902) 145, 
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the. right to enter into possession -did nob 
accrue to the purchaser until the sale had been 
confirmed, therefore, he could not claim from 
the. debtor mesne profits between the date 
df the sale and the date when the sale 
was confirmed. These two decisions, with 
the correctness of which we fully agree, 
do not, in any way, support the contention 
which has been advanced on behalf of the 
appellant by his learned pleader. In the de- 
cisions of this Court in the cases of Adhur 
Chander Bunerjee v. Aghore Nuth Avoo (5) and 
Bhawami Koer v Mathura Prasad (6), this 
Court has pointed out that, though the title of 
the purchaser of a property is not completed 
from the date of the sale, still he has from 
that date a good, equitable and inchoate 
title, to the property which is perfected 
ab ‘the time when the sale is cən- 
firmed. Such title certainly cannot be affect- 
ed or defeated by any alienation or transfer 
made by the judgment-debtor between the 
date of the sale and the date of the con- 
firmation. Jn our opinion, the second con- 
tention raised on behalf of the appellant must 
also fail. 

The appeal is accordingly dismissed with 
costs. < 
: Appenl dismissed. 


CALCUTTA HIGH COURT. 
SEGOND Civiu APPEAL No. 2271 or 1908. 
November 28, 1910, 

Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Chatterjee. 
EKABAR SHEIKH AND ANOTHER— 

DEFENDANTS—ÅPPELLANTS 

versus 

HARA BEWAH AND ANOTHER—PLAINTIFES— 

i RESPONDENTS. 
` Landlord and tenant—Denial of landlord's title in 
rent suit—Dismissal of suit—Suit by landlord for khas 
possession, if matnidinable—Forfeiture of tenancy— 
Res judicata—Bengal Tenancy dct (VIL of 1885), 
s. 45—Civil Procedure Code (Act XIF of 1882), s. 13. 

In a suit for arrears of rent, the tenant defendant 
pleaded that there was not the relationship of land- 
lord and tenant, and the suit was dismissed. The 
landlord then bronght a suit for khas possession: 

Held that, the suit was maintainable, and that the 
tenant should not be permitted to argue that the re- 
lationship should be established in his favour. 

Sheikh Miadhar v, Rajani Kanta Roy, 5 Ind. Cas. 
708 ; 14 C. W, N. 389, followed, 
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Appeal from the decree of the Sub-Jud; 
of Mymensing, dated July 27th, 1908, rever 
ing that of the. Additional Munsif of Myme 
sing, dated April 16, 1908. 

Babu Harendra Narayan Mitra, for tk 
Appellants. 

Babu Mukun? Nath Roy, for the Responi 
ents. 


Judgment. 


Jenkins, C. J—The suit ont of which th 
second appeal arises was one brought for khi 
possession of certain land. It was dismisse 
by the Additional Munsif, and on appeal th 
decree was reversed by the Subordinate Judg 
who directed that the plaintiffs be pnt in Jeki 
possession of the land claimed on establis} 
ment of title to the same. From this deer: 
the present appeal is preferred, and the on. 
point argued before us was whether tl 
Court of appeal had erred in holding thi 
the plaintiffs were entitled to maintain tl 
suit for khas possession against the defendan 
on the ground of forfeiture by reason of deni 
of the tenancy ina previous rent suit. Thong 
these are the terms in which the contention 
framed in the gronods of appeal, it is ni 
a precise statement of the real reason of tl 
decision in the lower appellate Court. Thi 
Court relied on what was done in a previo: 
suit brought by the present plaintiffs again: 
the present defendants for rent. In that sn 
the defendants pleaded that there was ni 
the relationship of landlord and tenant alle; 
ed by the plaintiff. And not merely di 
they deny that relationship but they succee 
ed in persuading the Court to hold that thei 
was no such relationship, and in obtainir 
from the Court an adjudication to that effec 
The issue of this relationship was direct: 
raised in the former suit and it was negati: 
ed. The real ground, therefore, on whic 
the plaintiffs base their claim in this. suit, 
not that there was any forfeiture of ar 
tenancy but that the Court could not try : 
this suit the matter which in the form 
suit had been directly and substantially i 
issue between the parties and decided by tk 
Court, that is to say, the relationship of lant 
lord and tenant. The argument that to gis 
effect to the plaintiffs’ contention would be | 
disregard the provisions of the Bengal Tenanc 
Act was based principally on the decisions i 
Debiruddi v. Abdur Rahim (1), Dhora Kai: 


(1) 17 ©, 196, 
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v. Ram Jewan Kairi (2), and Srimati Mallika 
Dassi v. Makhanlal Ohowdhuri (3). In the 
‘first and third of these cases, there was no 
decision on the point to which the argument 
relates, merely an expression of opinion, In 
Dhora's case (2), however, there was an actual 
decision, and it is claimed on the strength of 
these expressions of opinion in this decision 
that it is not open to us to uphold the decree 
of the lower appellate Court, notwithstand- 
‘ing a line of decisions which go to support 
what was determined by the Subordinate 
Judge in this case. The last of these deci- 
sions is that of Sheik Miadhar v. Rajani Kanta 
Roy (4), where all the relevant cases are 
cited. What was saidin Srimati Mallika 
Dassi vy. Makhanlal Chowdhuri (3), was bas- 
ed on what was said or decided in Debiruddi’s 
case (1) and Dhora’s case (2). But turning 
to those cases it becomes apparent from the 
facts that in neither of them could the plea 
of res judicata arise; for in Debtruddi's case (1), 
the denial of the relationship was negatived 
while in Dhora’s case(2), the suit was between 
different parties. Therefore, I venture'to think 
that so far as this case can be rested on the 
plea of res judicaia, those cases do not touch 
the matter. The law of res judicata is summed 
up in Civil Procedure Code óf 1882, which 
was applicable to thissuit at its institution, and 
section 13 contains an express prohibition 
to the effect that no Court shall try any issue 
in which the matter directly and substantial- 
ly in issue has been directly and substantial- 
ly in issue in a former suit between the 
same parties. I have been unable to ascer- 
tain on what ground we can disregard that 
plain statutory prohibition. There is no 
conflict between this provision of the Code, 
and anything contained in the Bengal Ten- 
ancy Act: as I have already indicated, the 
question is not whether a denial has worked 
forfeiture, but whether the Court having 
negatived,in a former suit, the relationship 
of landlord and tenant at the instance of the 
defendant, it is now open tothe defendant to 
argue that that relationship should be estab- 
lished in his favour and that he should, by 
virtue thereof, be given the benefit of the 
provisions of the Bengal Tenancy Act. In 
my opinion, this case is governed by the pro- 
hibition against the second trial of an issue. 
~ (2) 20 0.101. 
(3) 9C. W. N. 928. 
(4) 14 0. W. N. 339; 5 Ind. Cas. 708. 
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_The plea of ves judicata must prevail and I 


think that on this ground the decree of the 

lower appellate Court should be confirmed 

and this appeal dismissed with costs. 
Chatterjee, J —T agree. 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
Second Civiu Appean No. 2502 or 1909. 
November 28, 1910. 
Present:_-Mr. Justice Caspersz 
AMODINE DEBI—Derexpant— 
APPELLANT 
versus 
HARI DAS PAL—Puratnrips— RESPONDENT, 

Landlord and tentnt—Recognition by landlord of 
transfer of holding —R2zeipt of rent—Sarbarahakar — 
Marfate — Whether transferee recognised. 

Where the rent receipts describe the tent of the 
holding and the person paying as oceupier of the 
holding and paying on her own account, it must be 
held that there wasa suficient recognition of tho 
transferee as tenant. 

Nabakumari Debi v. Behari Lal Sen, 340, 902; 11 
C. W. N. 865; 2 M. L. T. £33; 4 A. L. J.570; 9 Bom. L. 
R. 816; 17 M. L. J. 397; 6C. L. J. 122 (P.O), fol- 
lowed. 

But where the expression Sarbarahakar occurs as 
applicable to the transferce, it shows that the land- 
lord did not recognize the purchaser as tenant. 

Rasamoy Purkait v. Srinath Moyrah, 7 C. W. N. 182, 
relied on. 

So also, where tho rent receipts show that rents 
were paid guzrate or marfate, the transfer was nob 
recognized. 

Appeal from the decree of the Sub-Judge of 
24.Pergannahs, dated August 2, 1907, revers. 
ing that of the Munsif of Diamond Harbour, 
dated December 4, 1906. 

. Babus Mohendra Nath Roy and Krishna 
Prosad Sarbadhikary, for the Appellant. 

Babu Nil Madhab Bose and Brojo Lal 
Ohakravarti, for the Respondent. 

Judgment.—tThe first judgment in 
the litigation which has arrived at the 
present stage is that of the Munsif, dated the 
21st December, 1905, dismissing the plaintiff's 
suit for ejectment of the defendant and to 
obtain khas possession of the land in suit, 
On appeal, the Subordinate Judge remanded 
the case to the Court of first instance with a 
direction to re-admit it in its original number 
and register and decide it in the light of the . 
observation made by the Subordinate Judge. 
The Munsif, therefore, proceeded to decide, 
amongst. others, the 5th and the 9th issues. 
Issue No. 5: whether the plaintiff's predeces. 
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sor-in-interest had saleable interest in the 
land claimed? Has plaintiff acquired the 
same by purchase? Issue No. 9: whether by 
local usage transfers of occupancy holdings 
without the consent of the landlord are valid 
and binding? The Munsif again dismissed 
the suit. In appeal, the Subordinate Judge 
has virtually reversed that decision, but he 
has sent back the case for the purpose of 
determining the amount of compensation, if 
any, due to the defendant for being ejected. 

The facts found may be bricfly narrated. 
The defendant was the landlord of certain 
old tenants called the Naskars who held a 
considerable area of land. The plaintiff pur- 
chased more than one hundred bzghas of that 
area and let out asmall portion of land 
(1 bigha, 6 cottahs) to one Hazi Gokul Nasker 
who, in his turn, sold it to the defendant. 
This is the land from which the plaintiff 
seeks to eject the defendant who, in one sense, 
is his superior landlord and, in another 
capacity, his tenant. In deciding the 5th 
issue, the Subordinate Judge construed certain 
documents or rent receipts granted by the 
defendant to the plaintiff. With regard to 
the 9th issue, the Subordinate Judge accepted 
the decision of the first Court on that point. 

It was found by the Munsif in Issue No. 9 
that the defendant had not proved that by 
local usage occupancy ryots are entitled to 
transfer their holdings without the consent 
of the landlord so as to bind the latter. T 
think, with regard to this issue, that the 
decision of the lower appellate Court cannot 
be disturbed although it would have been 
better for the Subordinate Judge to have said 
something about the evidence insteadof affirm- 
ing and accepting the decision of the Munsif, 
Whether or not the defendant has acquired 
any good title to the l bigha 6 coltahs from 
Gokal Naskar, the other question in the case 
must be decided, and if the plaintiff’s pur- 
chase of a part of Gokul Naskar’s jute was 
never recognised by the defendant, clearly 
he cannot be admitted to eject the defendant 
from being his under-ryots. The Subordinate 
Judge thinks that the dakhilas granted by 
the defendant to the plaintiff, and the men- 
tion of the plaintiff as being sarburahakar, 
shows that the defendant had recognised the 
plaintiff as tenant of a portion of the tenure 
or holding transferred. The Subordinate 
Judge has cited a decision of the Judicial 
Committee in Nabakumari Debi v. Behari 
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Lal Sen (1), which, in the opinion of the 
Subordinate Judge, overrules the earlier 
decision of this Court in Rasamoy Purkait v. 
Srinath Moyrah (2). I have examined. both 
these cases, and there is nothing in the 
judgment of their Lordships of the Privy 
Council to warrant the idea that the earlier 
decision had been set aside. The dakhilas 
had described the rent paid as rent of the 
holding and the person paying as occupier of 
the holding and paying on her own account. 
This was a sufficient recognition of the trans- 
feree as tenant. In Rasamoy Purkait v. 
Srinath Moyrah (2), the expression sarbaraha- 
kar oceurred as applicable to the transferee 
and it was pointed out that whatever else 
that expression might mean, it showed that 
the landlord did not mean by such rent 
receipts to recognize the purchaser as a tenant. 
In the present case, the daxhilas show that 
the-rents were paid guzrate, or marfute, Hari 
Das Pal, (plaintiff) and that the sums were 
paid haste, or guzrale,of another person. In 
Exhibit 16 (an account) it is mentioned 
that Hari Das Pal was the sarbarahakar in 
respect of the land therein referred to. Now 
a case of this kind must depend on its own 
facts. If, as I see here, the original tenant 
Gokul Naskar was mentioned in the-body of 
the receipt as a person from whom rent was 
due, and if,in another part of the receipt, a 
particular payment showed that a person, or 
persons, other than the tenant made the 
payment, the inference must be in favour of 
making those persons agents of the real 
tenant and not his successors or transferees, 
The case to which I have referred [ Rasamoy 
Purkatt v. Srinath Moyrah (2)], is 
authority for holding that, in like cir- 
cumstances, the landlord, by merely ac- 
cepting the rent due from the original 
tenant through certain persons guzrate 
or marfate, does not thereby recognize 
the apparent transfer. I am of opinion, 
therefore, that the contention of the de- 
fendant-appellant is correct, namely, that 
the statements made by the defendant in the 
rent receipts and other papers do not amount 
to a recognition by the defendants of the 
plaintiff’s purchase. 

The other contention of the learned Vakil 

(1) 84 C. 902; 11 C. W. N. 865; 2 M. L. T. 433; 6 C. 
L. J. 122; 4 A, L. J. 570;9 Bom. L. R. 846; 17 M. L. 


7. 397. 
(2) 7 C. W. N. 132. 
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for the defendant-appellant has reference to 
section 88 of the Bengal Tenancy Act, which 
says that “a decision of a tenure or holding or 
distribution of the rents payable in respect 
thereof shall not be binding on the landlord 
unless it is made with his consent in writing”. 
Now, it is not anywhere alleged that the 
- defendant consented in writing to the decision 
of the original tenure or holding of the 
Naskars. The only consent in writing is that 
referred in the first branch of the argument 
on behalf of the defendants, namely, the 
dukhilas and account. But the learned Vakil 
has sought to mitigate the provisions of sec- 
tion 88 by reference to the general provisions 
regulating transfers of tenures embodied in 
section 17, and has called my attention to 
the decision cf Mr. Justice Banerjee in 
Mohesh Chunder Ghose v. Saroda Prasad Singh 
(3). There, no doubt, the purchaser of a 
share in a mokurari holding was held entitled 
to a declaration of his right to that share and 
possession of the same after setting. aside a 
sale held in execution of a decree for rent to 
which he was not madea party. The case 
does not help the learned Vakil in the way 
that he seeks to call it in aid. The purchaser 
was held entitled to: maintain his action and 
the basis of his suit was that he must be 
regarded as one of the persons who owned 
and possessed the holding in question, the 
liability for the rent of the entire holding 
still continuing joint. The further question 
involved being whether that decree (in the 
rent suit) having been brought against the 
former tenant can be binding against the 
transferee of a portion of the holding, it was 
held, in the circumstances of that case, that 
such a decree was not a binding decree 
against the plaintiff. Section 17 has been 
expressly made subject to section 88 of the 
Bengal Tenancy Act. It has not been found 
that the procedure of section 17 was observed 
in the present case. The question here is not 
whether the transfer to the plaintiff ofa 
portion of Gokul Naskar’s jote was valid or 
not, but whether it was a recognized transfer 
of a separated portion of that Jote which 
entitled him to succeed in an action of eject- 
ment against the defendant. The transfer 
may be perfectly good and validin so far as 
it makes the plaintiff jointly liable for rent 
of the entire jote. Further than this, I do 
not think that, on the facts and the law of 


(3) 21 ©. 433, 
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this case, the plaintiff can go and oust the 
defendant from the 1 bigha 6 cottahs. 

For these reasons, I think the plaintiff's suit 
must be dismissed and this appeal allowed. 
The plaintiff will pay the costs of this litiga- 


` tion. 


Let a copy of this judgment be sent down 
to the lower Court without delay. 
Appeal allowed. 





MADRAS HIGH COURT. 
Civ, APPEAL AGAINST APPELLATE ORDER 
No. 70 or 1909. 

November 11, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 

CHIDAMBARA THEVAN—APPELLANT 

versus 

ARUNACHELA TEVAN— RESPONDENT. 

Limitation Act (XV of 1877), Sch. II, art. 1€4—Civil 
Procedure Code (Act XIV of 1882), s. 248—Notice to 
show cause against enforcement of decree—Process for 
enforcing judgment—Limitation. 

A notice under section 248, Civil Procedure 
Code (Act XIV of 1882), to show cause why a 
decree should not be executed, is not a process 
for enforcing a judgment within the meaning of 
article 164 of Schedule II of the Limitation Act (XV 
of 1877). 

Poorna Chunder v. Prosanna Coomar Sikdar, 2 C. 
128, followed. 

Bimola Sundarce Dasee v. Kalee Kishen Majoomdar, 
22 W. R. Civ. Rul. 5, not foliowed. 

Appeal against the order of the District 
Court of Tanjore, in Civil Miscellaneous 
Appeal No. 28 of 1909, dated 20th day of 
September 1909, presented against the order 
of the Court of the District Munsif of Nega- 
patam,in Civil Miscellaneous Application No. 
21 of 1909, in O. S. No. 80 of 1901. 

Facts of the case are clearly set forth 
in the following judgment of the District 
Munsif :— 

This is an application put in by the lst 
defendant for setting aside the order of 
this Court, dated 30th June 1905, passed 
on M. P. No. 1297 of 1905, whereby the as- 
sigoment of the decree, in favour of the coun- 
ter-petitioner Chidambara Thevan, was re- 
cognized for restoring the said petition M. P. 
No. 1297 of 1905 to file,and for re-hearing and 


. disposal of the same after hearing the peti- 


tioner’s objections thereto. 

2. The counter-petitioner obtained as- 
signment of the decree on 19th August 
1902, 
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He applied ‘on 23rd June 1905 (under M. 
P. No. 1297 of 1905) inthe Court for re- 
cognition of thesame. On 24th June 1905, 
notica was ordered to be issued to (both) de- 
fendants and 30th June 1905 was fixed for 
hearing of the petition; on that day 2nd de- 
fendant appeared in person and stated that he 
had no objection. 

The Ist defendant (the petitioner) did not 
appear but the counter-petitioner filed an 
affidavit on the said date to the effect that 
Ist defendant went inside his house when the 
notice was taken to him (on June 28th 1905) 
and that he did not come out when called. 
The Court acted upon his affidavit, although 
the notice issued to Ist defendant was not 
returned, and recognized the assignment. 
The notice issued had tobe served through 
Thiruthuraipoondi Court and it was return- 
ed to this Court only on 3rd July 1905. The 
process server who was entrusted with the 
said notice is now dead. The return of the 
process-server is attested by the assignee 
decree-holder (counter. petitioner) and is in 
accordance with the affidavit above referred 
to. The defendants live within the jurisdic- 
tion of the District Munsif of Thiruthurai- 
poondi. On 3rd July 1905, the counter- 
petitioner put in E, P. R. No 167 of 1905 
„in the said Court for ‘attachment of defen- 
dant’s movables and order was passed ac- 
cordingly on 5th July 1905. But the pro- 
cess was returned saying that the house 
(of defendants) was locked up and there- 
upon the execution petion was dismissed 
on 19th July 1905. The counter-petitioner 
then appHed on 29th June 1908 (in the same 
Court) by E. P. No.199 of 1908 for arrest 
of defendants. Notice was issued to both 
defendants and they appeared on 20th July 
1908 and pat in counter-petitions stating 
inter alia that the decree was fully satisfied 
by 2nd defendant by payment to the original 
decree-holder 5 or 6 years previously thereto, 
and that 2nd defendant got the decree 
assigned in the name of counter-petitioner 
as he and Ist defendant were on bad terms 
on account of certain family affairs (2nd 
defendant is the son of lst defendant's 
' brother). The District Munsif of Thiruthu- 
raipoondi overruled the objections and order- 
ed on 7th November of 1908 warrants of 
arrest to issue. Afterwards on 7th Decem- 
ber 1908, 1st defendant put in this ap- 
plication stating that he was uot served 
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with notice in the matter of M. P. No. 1297 
of 1905 (petition for recognition of as- 
signment), that he came to know of it 
(and of the subsequent petition also) 
only in July 1908, after counter-petitioner 
pat in E. P. No. 199 of 1908, and that the 
assignment was fraudulent, and praying that 
the order recognising the assignment 
should be set aside and the said petition (M. 
P. No, 1297 of 1905) should be restored 
to file and disposed of on the merits. 
Counter-petitioner contends that the peti- 
tioner was well aware of the previous pro- 
ceedings from 28th June 1905, that the 
petition was not bona fide and that it was 
barred by limitation. 4 
3. The points for decision are 
1. Whether the return of the pro- 
cess server, dated 30th June 1905 
and the allegation contained in coun- 
ter-petitioner’s affidavit of the same 
date are not true? 
and 2. Whether the petition is withia 


timeP 
d4. Point—J. Whether the burden of 
proof is on petitioner or on counter-peti- 


tioner. J am quite satisfied that the return of 
the process-server and the allegation in the 
said affidavit are true. 

Petitioner’s case is that he was not at 
Thillavilagam at all on 28th June 1905, that 
he was at that time at Rameswaram and that 
he returned only in July. Petitioner's lst 
witness is the Karnam of the- village. He 
says that lst defendant wentto Rameswaram 
in the beginning of June 1905 and returned 
only in July 1905 and that to his knowledge 
no notice was brought to the village to be 
served on Ist defendantin June 1905. First 
defendant did not tell the witness that he 
was going to Rameswaram and the witness 
does not know if Ist defendant had taken 
his family with him. First defendant is the 
biggest mirasdar and an influential man in 
the village and it seems to me that this 
witness, who relies only on his memory for 
the period during which Ist defendant was 
absent at Rameswaram, cannot safely be re- 
lied upon on that point. It appears that 
many processes of Court have been taken 
to the village in connection with Ist defen- 
dant and the witness does not know thenature 
of any of them. . 

The witness was under suspension for 2 
years. Iam incliued to think that he is 
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not a desirable man and. disbelieve his evi- 
dence that Ist defendant returned from 
Rameswaram only in July 1905. That the 
lst defendant went to Rameswaram in June 
1995 appears to be true. First defendant 
takes advantage of that circumstance and 
contends that he returned only in July 
1905 and that the return of the process- 
server and the counter-petitioner’s affidavit, 
that he (petitioner) was at Thillavalagam 
on 28th June 1905 was false. But the evi- 
dence of petitioner’s 2nd witness gives the 
lie to petitioner’s contention. Petitioner's 
2ad witness is a Kartastha under Ist defen- 
dant (petitioner). On 24th Jane 1905, he 
sent a telegram (see Exhibit A) to Ist 
defendant asking him whether Rs. 2,000 
collected towards Kuthagaz amount due to 
Rameswaram Devasthanam may be sent at 
once or whether the money may be kept 
till lst defendant returned. The witness 
stated and I think he stated truely that Ist 
‘defendant sent a reply that the money may 
be sent after he returned and that the money 
was sent only after Ist defendant returned. 
‘Postal receipt, Exhibit B, shows that money 
(Rs. 1,600} was sentin currency notes enclos- 

| edin an insured registered cover on 29th June 
1905. So that it is clear that 1stdefendant had 
returned to Thillavilagam from Rameswaram 
at leaston 29th June 1905 if not earlier and 
that the story that he returned orly in July 
1905 is false. 

Exhibit © is the acknowledgment signed 
by the addressee on Ist July 1905 and on 
a reference to the back of it, we find that 
the acknowledgment is addressed to the 1st 
defendant himself. This circumstance coupl- 
ed with the evidence of petitioner’s 20d wit- 
ness shows beyond a doubt that it was lst 

- defendant himself who sent (from Muthupet 
Post Office) Rs. 1,609 ina registered cover 
on 29th June. Petitioner’s ird witness is a 
dependant of Ist defendant and appears to 
be a shrewd man. He realized the import- 
‘ance of the date on which money was sent 
a3 aforesaid and gave a different version of 
‘the reply telegram and stated that money 
was sent before Ist defendant returned to 
Thillavilagam. The reply telegram is nob 
produced and the account book (Exhibit D) 
filed by the petitioner does not give us any 
colour as to the date on which money was sent 
to Rameswaram. Petitioners 4th witness 
does not give any material evidence. Peti- 
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tioner’s 5th witness is the petitioner himself, 
He was present in Court, when the other 
witnesses were being examined. He ought to 
have been examined as his lst witness and it 
was certainly unfair that he should have been 
put into the box as the last witness, 
Counter- petitioner swears that on 28ch June 
1905, Ist defendant was in the village, that 
he was sitting on his pial when the peon 
and the counter-petitioner went to servo 


‘the notica and that Ist defendant went inside 


the house when he was asked to receive tho 
notice. l don’t see any reason to disbelieve 
his evidence. I entirely disbelieve Ist defen- 
dant’s version and find this point against 
him. Much stress was laid by petitioner's 
Vakil on the hurried manner in which orders 
were passed on M. P. No 1297 of 1905. But 
we have to remembar that there was somo 
doubt existing at that time as to whethor a 
petition for recognition of assignment was 
a step-in-aid of execution and petitioner 
thought that it was safer that he shoukl 
apply for execution in Thiruthuraipoondy 
Court within 4th July 1905, 4 ¢, within 
Ə years from the date of the previous 
patition. 

5. Kiven supposing that Ist defendant 
was nob at Thillavilagam ou 28th June 1405 
and that the peon’s return was not true, ib is 
highly incredible that he (1st defendant) 
would not have heard of the said petition 
(M. P. No. 1297 of 1905), aud the orders pass- 
ed thereon and aboub the subsequent peti- 
tion. Petitioner had admittedly returned 
to Thillavilagam when the counter-petitioner 
applied for execation under E. P. R. No. 167 
of 1905. 

6. It may also be pointed out that in 
the counter-petition filed by defendants 
on 20th July 1908 in hirnthuraipoondy 
Court, defendants stated that 2nd defen- 
dant discharged tlə decree. But lst defendant 
stated in his evidcace now given that when 
Govinda Iyer (l;ariastha of the original 
decrae-holder) br aght warrant of arrest, he 
(1st defendant) “ve one-half of the decrea 
amount and that| se thought that sabsequent- 
ly, 2nd defendant would have paid his share of 
the decree amount, Thus itis clear that the 
petition is not bona fideand that he has no good 
defence on the merits. 

7. Point 2—It follows from my find- 
ing on point 1, that this petition is barred by 
limitation. 
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8. The petition is dismissed with costs. 
Fee Rs. 10. 

On appeal the District Judge reversed the 
Munsif’s order. The following is a material 
extract from his judgment :— 

The lower Court observed that a finding 
against Ist defendant on limitation fol- 
lowed from its finding as to service 
against him. I cannot see how. There 
is nothing to show that he had any know- 
ledge of the recognition of the assignee 
decree-holder, which alone resulted from 
the ca parte disposal, no other relief being 
decreed in it. The next attempt to execute 
was that referred to as the result of the 
application of 3rd July 1905; it did not come 
to lst defendant’s knowledge. After it 
arrest was applied for in E. P. No. 199 
cf 1908, Notice was issued to defendants, 
and after euquiry warrant was issued on 7th 
November 19°5. This application was pre- 
sented on 7th December 1905. In these cir- 
cumstances, as nothing was done in execution 
of the order of attachment of movables, time 
did not begin to run in connection with 
it. And, as there is no evidence as to 
the date of execution of the warrant issued 
on 7th November 1905, until after that 
date. In the circumstances, the application 
was not barred by article 164, Schedule Ii, 
Limitation Act. $ 

Judgment.—We do not think that 
a notice under section 248, Civil Procedure 
Code, to show cause why a decree should 
not be executed isa process for enforcing 
a judgment witbin ihe meaning of article 
164 of Schedule II of the Limitation Act 
XV of 1877. Poorna Chunder v. Prosonna 
Coomar Sikdar (1) supports the view and 
we are unable to follow the decision in 
Bimola Sundurea Dasee v. Kalee Kishen 
Mojuomdar (2) if that decision takes 
the contrary view. This appeal is dismiss- 
ed with costs. 


Appeal dismissed. 
(1) 20. 123. 
(2) 22 W. R. Civ. Rule 5. 
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PUNJAB CHIEF COURT. 

Civiu Rererence No. 50 or 1910. 
November 17, i910. 
Presnt:—Mr. Justice Kensington and 
Mr, Justice Rattigan. 
CHHANGU— APPELLANT 
versus 
MUHAMMAD BAKHSH—Reseowpent. 
Jurisdiction of Civil or Revenue Court—Punjab 
Tenancy Act {XVI of 1897), s.77(8}(h)—Suit for 
possession by landlord against transferee from occupancy 

tenant after tenant's death. 

A suit by the landlord of au occupancy holding to 
dispossess a transferee from the occupancy tenant 
after the occupancy tenant’s death is exclusively. 
cognizable by a Revenue Court. 

The application of section 77 (3) (h) is not expressly 
confined to cases in which the transfer is bad ab initio; 
the language used is wide enough to equally cover 
cases in which the.right to dispossess has occurred 
On the happening ofan event subsequent to the 
transfer. 

Qadu v. Buland Khan, 9 P. R. 1910; 7 P. W. R. 1910; 
9 P. L. R. 1910; 5 Ind. Cas. 255, overruled. 

Gurdial v, Farida, 88 P. R. 1894, followed. 

Case referred by the Deputy Commissioner 
of Gurdaspur. with his letter No. 1060, dated 
Sth July 1910. 

Judgment. —Tbisisa reference by the 
Collector of Gurdaspur under section 100 of 
the Tenancy Act, the Collector holding that, 
under the ruling in Qadu v. Buland Khan(1), 
a case, which was before him on appeal, hav- 
ing been tried by an Assistant Collector of 
the lst grade, should have been tried by a 
Civil Court. 

In making the reference, the Collector sug- 
gested that the correctness of the ruling 
quoted-was not frea from doubt but as the 
facts of the case before him agreed precisely 
with the facts in that case, he felt bound to 
make the reference. 

The learned Chief Judge hus directed the 
reference to be laid before a Division Bench 
for disposal after considering the question 
whether the ruling referred to should be 
upheld. The suitis by the landlords of an 
occupancy holding to dispossess a transferee 
from the occupancy tenant after the occu- 
pancy tenart’s death. 

We observe in the first place that the 
learned Judge, who decided the case of Qadu 
v. Buland Kkan (1), distinguished the facts 
therein, from those recited in Guardial v. 
Farida (2). We think that the distinction ` 
drawn was not really material and that for 

(1) 9 P. R. 1910; 7 P. W. R. 1910; 9 P. D. R. 1910; 
6 Ind. Cas. 255. 

(2) 88 P. R. 1894, 


Vol. VII) INDIAN 


ZAHID HUSSAIN v, KARAM ALI. 


all practical purposes the facts of those two 
cases were similar. 

But even if the learned Judge should have 
been correct in making the distinction drawn 
by him, we are unable to uphold his con- 
clusion that the case before him had been 
rightly heard by a Civil Court. No reason 
was given for this conclusion and it appears 
to us clearly erroneous. The terms of clause 
(h) under section 77 (3) of the Tenancy 
Act are in themselves quite explicit and, in 
our opinion, distinctly cover the facts of both 
the two previous cases and of that now before 
us. The application of clause (h) is, to 

‘quote from the learned Chief Judge’s order, 
not expressly confined to cases in which the 
transfer is, bad ab initio and the language used 
is wide enough to equally cover cases in 
which the right to dispossess has occurred on 
the happening of an event subsequent to the 
transfer. We do not discussthe matter further 
as we do not understand upon what 
grounds the learned Judge took a different 
view in Qadu v. Buland Khan (1), and no 
grounds justifying his view have been recorded 
by him. We have no hesitation in holding 
that the decisionin Qadu v. Buland Khan 
(1),. is unsound and must be overruled. Our 
reply to the present reference is, therefore 
that the case before us has been rightly heard 
by a Revenue Court, and the records will be 
returned to the Collector with instructicns 
that he should proceed to deal with the 
appeal i in ordinary course. 

PUNJAB CHIEF COURT. 
First Cıvıl Appeat No. 440 or 1907. 
November 1, 1910. 
Present:—Mr. Justice Kensington and 
Mr. Justice Rattigan. 
ZAHID HUSSAIN AND OTHERS—PLAINTIFFS 
— APPELLANTS 
versus 

KARAM ALI AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Succession—Shiah Sayads of Palwal, District Gurgaon 
—Custom—Daughter’s right—Succession to daughter 
—Trace of descent of property—Daughter’s father’s 
sisters claim as sister—Claim as paternal aunt 
of daughter— Collaterals—Claim as sister may be 
preferential to collaterals but not so as paternal aunt. 

By the customary law obtaining in the tribe of 
Shiah Sayads of Palwal, Gurgaon District, daughters 
succeed to their father’s property in the absence of 
direct male lineal-descendants. 

Where the daughters of amale proprietor of the 
said tribe succeeded to the property of their -father 
and on their death their father’s sister claimed ag 
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snch to succeed in preference to her brothers 

collaterals, descended from the common ancestor: 
Held, that, as the daughters had succeeded to the 

property on the death of their father, descent of the 


property must be traced from them and not from 
their father, and that, therefore, the sister's claim 
must be regarded not as that of a sister, butas that 
of a paternal aunt. 

Dayaram v. Sohel Singh, 11^ P. R. 1996 (F. B); 
59 P. W. R. 1907: 31 P. Le R. 1907; Hamoa v, 
Ram Singh, 1384 P. R. 1907 (F. B); 85 P. W. 


R. 1907; Husammat Nasth-ul-Nisst v. Mansa, 
Further Appeal No. 110 of 1908, followed: 

Held, further, that as paternal aunt her right was 
not preferential to that of the collaterals. 

Quere: —A sister of the last proprietor may, in thts 
tribe, have a right of succession preferential to that 
of collaterals descended from the common ancestor, 


Second appeal from the order of the Addi- 
tional Divisional Judge, Delhi Division, dated 
the 2ist March 1907, reversing the Gidin ot 
the District Judge, Gurgaon, dated the 17th 
January, 1907. 

R. B. Mr. Shadi Lai, for the Appellants. 

K. B. Mr. Muhammad Shafi, for the Res- 
pondents. 

Judgment.-—.-The facts of the case and 
the pedigree table showing the relationship 
of the parties, who are Shiah Suyads of 
Palwal, Gurgaon district, are fully set forth 
in the judgment of the District Judge. It is 
not denied that after the death of Sayad 
Husain, his twodaughters, Musummats Rakha 
Begam and Alia Begam, succeeded to the pro- 
perty as proprietors, and there can be no 
question that by the customary law obtaining 
in this tribe, daughters succeed to their 
father’s property in the absence of direct 
male lineal descendants. The only question 
before us is whether the plaintiff, Musammat 


AN, 


* Batul-un-nissa, who was the Sister of the said 


Sayad Hussain, can claim to succeed to the 
property asthe sister of Sayad IIussain. Tt is 
possible, though we give no opinion on the 
point, that a sister of the last proprietor 
may, in this tribe, have a right of succes- 
sion preferential to that of collaterals 
descended from the common ancestor, but 
Mr. Shadi Lal very rightly admitted that in 
the face of the rulings of this Court, re. 
ported as Daya Ram v. Sohel Singh (1), 
and Hamira v. Ram Singh (2), the 
claim of the plaintiff must be regarded 
not as that of a sister, but as that of a 
paternal amt. There can be no doubt that 
this is so, as the two daughters of Sayad 

(1) 110 P. R. 1606 (F. B.); 59 P. W. R. 1907; a1 P, 


D. R. 1997. 
(2) 134 P. R. 1907 (F. B.) ; 85 P. W. R. 1907, 
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Hussain succeeded to the property on the 
death of their father and for the purposes of 
this case descent of the property mustbetraced 
from them and not from their father. The 
decision of this Court in the case of Musammat 
Nastb-ul-nissa v. Mansur Ald (3), is very much 
in pointas the parties in that case were also 
Shiah Sayads of the Rohtak District. It is 
conceded that, as paternal aunt, the plaintiff 
has no preferential rights. 

In our opinion, the learned Divisional 
Judge was right in dismissing plaintiff’s suit 
and we accordingly dismiss this further appeal 
by her with ccsts throughout. 

Appeal dismissed. 

(3) Further Appeal No. 110 of 1908, 
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MADRAS HIGH COURT. 
URrIMINAL Revistoy Case No. 305 or 1910. 
(ORININAL Reviston Petition No. 246 
cr 1910.) 

October 19, 1910. 

Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
R.CHINNASWAMI IYENGAR— PETITIONER 
Versus 
HMPEROR—Oprosite Party. 

Penal Code (Act XLV of 1860), s. 162—Tal. ing bribes 
— Motive essential to constitute offence. 

Where it was simply found that a certain 
sum was handed to the accused to be delivered by 
him as bribe to the Subordinate Magistrate: Held, that 
this was insufficient to support a conviction under 
section 162 withouta finding that the money was 
accepted or obtained by the accused as a motive or re- 
ward for tampering with the Subordinate Magistrate. 

Petition under sections 435 and 439 of 


the Criminal Procedure Code, praying the i 


High Court to revise the judgment of tho 
Sessions Court of Coimbatore, in Criminal 
Appeal No. 39 of 1910, confirming the con- 
viction and sentence passed by the Court of 
the Ist Class Depaty Magistrate of Coimbatore, 
‘in Calendar Case No. 14 of 1910. 
Facts.—In this case there were three 
accused. It is alleged in this case that the Ist 
accused, while Subordinate Magistrate of 
Karur, accepted a sum of Rs. 200 through the 
Ist and 6th P. W’s from the 8th P. W. as a 
motive for discharging three men who had 
been charged with murder before him, and 
thereby committed an offence punishable 
under section 161 of the Indian Penal 
Code. It is also alleged that of this Rs. 200, 
Rs. 150 were received through the second 
“accused, who is a clerk in the Registration 


INDIAN CASES, 


{1910 


AJAM SAHIB t. MEENATCHI DEVASTANAM, 


Department, and Rs. 50 through ithe third 
accused, who was acook under the first 
accused at the time, and that both these men 
have committed offences under section 162 of 
the Indian Penal Code. The prosecution of the 
first and second accused in this connection has 
been sanctioned by the Government and the 
three accused have been charged together on 
the above allegations. Accused Nos. 2 and 3 
made statements before the Collector admit- 
ting everything and the evidence supported hy 
these statements shows that their motive was 
to bribe the Magistrate and there is no other 
evidence or explanation of the facts. The 
Deputy Magistrate acquitted the Srst accused 
under section 258, Criminal Procedure Code, 
and convicted the other two accused under 
section 1€2 of the Indian Penal Code. The 
Sessions Judge on appeal confirmed the con- 
viction. Tho accused preferred a revision to 
the High Court. 

Mr. C. Madhavan Nair, for the Accused. 

The Public Prosecutor, Contra, 

Order.—the finding is that a sum of 
Rs. 50 was handed to the petitioner to be 
delivered by him to the Sub-Magistrate as a 
bribe and that he knew it was intended as a 
bribe. On this finding the conviction under 
section 162, Indian Penal Code, cannot be 
sustained The petitioner did not accept or 
obtain the money as a motive or reward for 
tampering with the Sub-Magistrate. 

We set aside the conviction and acquit the 
accused. The bail hond is discharged. 

Conviction set aside, 





MADRAS HIGH COURT. 
FULL BENCH, 

Civin APPKAL AGAINST ORDER No. 50 or 1909. 
November 3, 1910. 
Present:—Sir Arnold White, Chief Justice, 
Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 

Syed AJAM SAHIB—APPELLANT 
versus 
MADURA SREE MBEENATCHI 
DEVASTANAM THROUGH TTS MANAGER, 
P. S. ANANTHANARAYANA IYER— 

RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 107—Lease 
in writing registered—Signature of lessor, if necessary 
to operate as lease—Lease signed by lessee only — 
Whether lessee can deny his liability. 

The registered instrument referred to in section 107 
of the Transfer of Property Act necd not nocossaril y 
be signed by the lessor. 
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If such instrument is signed by the lessee only, he 
is not precluded from denying his liability thero- 
under. 

Turaf Sahib v. Eusuf Sahib, 30 M. 322; 2 M. L.T. 
270; 17 M. L. J. 395, Kaki Subbanadu v. Muthu 
Rangayan, 32 M. 532; 6 M. L. T. 175; 4 Ind. Cas. 
1089, overruled. ‘ 

Nandlal v. Hanuman Das, 26 A. 368; A. W.N. 
(1904) 46, Kashigir v. Jogendro Nath Ghose, 27 A. 136; 
A.W. N, (1904) 189; 1 A. L.J. 516, Beni v. Puran 
Das, 27 A. 190; A. W. N. (1904) 212 and Nilmainud 
Sarkar v. Bowl Chandra Das, 14 C. W. N. 73; 10 ©. L. 
J. 555; 2 Ind. Cas. 994, dissented from. 

Per White, O. J. (Ayling, J. concurring)—If a re- 
gistered instrument signed by the lessee and accepted 
by the lessor is nota lease, the mere fact that the 
instrument is signed by the lessee does not preclude 
him from denying his liability thoreunder. 

Per Krishnaswami Iyer, J.—1f no lease is created by 
the instrument because the lessor’s signature is 
wanting anditis signed only by the lessee, the question 
of the lessee’s liability depends upon the existence of 
consideration for his undertaking to pay. If the 
leaso isthe consideration, it fails because no valid 
instrument has been executed by the owner of the 
property. Tf the lessee had obtained possession of 
the property, he would be liable as for use and ocen- 
pation, and his covenant to pay would be evidence of 
the measure of his liability. If no possession had 
been obtained, the signatory to the instrument is not 
liable merely because he has covenanted to pay. 

Appeal against the order of the District 
Court of Madura, dated the 28th day of 
November 1908, in Appeal zuit No. 135 of 
1905, 

On 24th March 1910, Munro and Sankaran 
Nair, JJ., made the following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

In this case the question arises whether a 
lease of immovable property under section 
107 of the Transfer of Property Act can be 
created by a document signed by the lessee 
only. In Turaf Sahib v. Eusuf Sahib (1), it 
was held that the registered instrament, by 
which a lease can be effected under section 107 
of the Transfer of Property Act, must be an 
instrament bearing the signature of the lessor. 
The correctness of this ruling was doubted by 
Krishnasavami Aiyar, J. in S. A. N. 413 
of {908 and also apparently by the Full 
Bench ot -the Allahabad High Court in 
Sheo Karan Singh v. Maharaja Parbhu Narain 
Singh (2) The matter is one of great 
importance, and should, we think, be sat at 
rest. We, therefore, refer to the Full Bench. 
the questions 

(1) whether the registered instrument, re- 
ferced to in section 107 of the Transfer of Pro- 


(1) 80 M. 322; 2 M. L. T. 270; 17 M. L. J. 395. 
(2) 31 A. 276; 6 A. L. J. 167 (F. B.); 5 M. L. T. 
347; 2 Ind. Cas, 211, 
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perty Act, must be signed by the lessor, and 

(2) if such instrament is signed by the 
lessee only, whether he can deny his liability 
thereunder. 

Mr. S. T. Srinivasa Gopalachart, for the 
Appellant. 

Mr. O. V. Ananta Krishna Atyer, for the 
Respondent. 

. Judgment. 

White, C. 3.—The first question which has 
been referred to us is whether the regis- 
tered instrument referred to in section 107 
of the Transfer of Property Act must be 
signed by the lessor. Section 9 of the Trausfer 
of Property Act provides that a Transfer vt 
Property may be made without writing in 
every case in which awriting is not expressly 
required by law. Section 107 provides that a 
lease to which the section applies can be made 
only by aregistered instrument. This L take 
it is an express provision that a lease to 
which the section applies must be in writing, 
Section 105 defines a lease of immovable 
property asa transfer of a right to enjoy 
such property. I donot think that section 
107 can be relied on as enacting either ex. 
pressly or by implication, that a lease must 
be executed by the lessor. Can section 105 be 
relied on for this purpose? I think uot, 
By section 105 a lease is a transfer ofa 
right to enjoy property. I do not think 
for the purposes of the question before 
us, any distinction cun be drawn þe- 
tween a transfer of a right to enjoy property 
section 105) and a transfer of property 
(section 9). When writing is not neces- 
sary the law requires no specifie formal 
act for the purposes of a transfer. When 
writing is necessary the only specific formal 
act required by section 107 is registration. 
The Transfer of Property Act contains ex. 
press provision that in the case of » 
mortgage (section 59) the registered in- 
strument must be signed by the mortgagor 
and in the case of a gift (section 123) 
by the donor, and in the ease of a transfer 
of an actionable claim by the transferor. 
(section 130). Section 107 cantains no snel 
provision. As regards sections 59 and 123 
it may be that the provision for attestation 
required special mention of the signature of 
the mortgagor or donor (see the judgment 
in Turaf Sahib v. Eusuf Sahib (1). In 
section 130, however, where special pro- 
vision is made for the signature of the 
transferor, there is no provision for attestation, 


670 


AJAM SAHID V. MEENATCHI DEVASTANAM. 


Then is there anything in. the Registration 
Act which expressly or by implication enacts 
that a lease which requires registration must 
be executed by the lessor? : 

I think the effect of section - of the 
Transfer of Property Actis correctly stated 
in the judgment in Kaki Subbanaidu v. Mutha 
Rangayan (3). Under section 17 (a) of the 
Registration Act, a lease, to which the 
paragraph applies, and which for the purposes 
of the Registration Act includes a counter-part 
(section 3) must be registered. Under. sec- 


tion 107 of the Transfer of Property Act, a 


to which that section applies must 
But although we cannot 
import into section 107 the definition of 
lease contained in the Registration Act 
(see by way of analogy Viarananda Nadra 
v. Mdyakan Rowther (4}}, it does not follow 
that an instrument signed by the lessee 
cannot be a lease for the purposes of section 
107. The provisions of sections 34 and 
35 of the Registration Actas to persons 
executing” throw no light on the question 
as they merely lay downthe procedure in cases 
where an instrument is presented for registra- 
tion. 

Section 58 of the Registration Act prescribes 
the particulars which are to be endorsed on a 
document admitted to registration, which 
jnclude the signature of the person admitting 
theexecution of the document. It may be 
that the proper inference -to be drawn from 
this section is that an instrument which 
purports to be a lease executed by the lessor 
cannot be admitted for registration unless it is 
signed by the lessor. But it does not follow 
that an instrament executed and signed by 
the lessee and registered may not bea “lease” 
for the purposes of section 107. 

Thenas tothe authorities, Turaf Sahib v. 
Eusuf Sahib (1) is a direct authority against 
the view that signature by the lessor is not 
“necessary. This case was followed in 
Nilmamud Strkar v. Bowl Das (5). The 
reference to section 107 atthe end of the 
` judgment in Furof Sahib v. Husuf Sahib (1) 
as to the signature of the lessor being requir- 
ed, is au obvious slip which does not affect 
the reasoning on which the judgment is bas- 
ed, but with all respect, I venture to dissent 
from that decision. 

(8) 32 M. 582; 6 M. L. T. 175; 4 Ind. Cas. 1039. 

(4) 2L M. 109. 

(5) 14.0. W. N. 73; 10 ©. L. J. 555; 2 Ind. Cas. 994. 
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In Kaki Subbanaidu v. Muthu Rangoyyan 
(3), thelearned Judges accepted the decision 
in Turaf Sahib v. Busuf Sahib (1) but they did 
not disenss it. In Sheo Karan Singh vy. 
Maharajah Parbhu Narain Singh (2), a Full 
Bench of the Allahabad High Court would 
seem to have been in doubt as to the 
correctness of the earlier decisions of that 
Court that signature of the lessor was neces- 
sary as they declined to express any opinionon 
the question. 

It would seem to be the law of England 
that signature is not necessary in the case 
of a lease nnder seal. But instruments under - 
seal ave unknown in this country and I do 
not think the English law affords us much 
assistance. The question hasto be decided 
with reference to the provisions of the 
Transfer cf Property Act and the Registra- 
tion Act. a) i 

Although I at first found the proposition 
that there could be a lease enforceable against 
the lessor which had not been signed by him 
somewhat startling, after consideration of the 
provision of the Transfer of Property Aci 
and the Registration Act, I have come to the 
conclusion that there can bein cases where 
—and I desire to limit my judgment to 
tbis—there is a registered instrament in 
writing signed by the lessee, which has been 
accepted by lessór and which purports to 
transfer a right to enjoy immovable 
property. j 

I think the answer to the first question 
which has been referred to us should be in 
the negative. As regards the second question 
it seems to me thatif a registered instru- 
ment signed by the lessee and accepted by 
the lessor is not a lease, the mere fact that 
the instrument is signed by the lessee does 
not preclude him from denying his liability 
thereunder. 

Krishnaswami Aiyar, J.— This reference raises 
the important question “whether the 
registered instrument 1eferred to in section 
107-of the Transfer of Property Act must 
be signed by the lessor” or, in other words, 
whether to constitute a valid lease in writing, 
the signature of the lessor appended to the 
writing is a necessary pre-requisite. This 
question has been answered in the afirma- 
tive in Vuraf Sahib v. Busuf Sahib (1); 
Kaki Subbanaidu v. Muthu Rangayyan (8); 


Nandlal v. Hanuman Das (6), (by Blair 
(6) 26 A. £68; A. W. N. (1904) 46. 
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J. only), Kashigir v. Jogendro Nath Ghose (7), 
Beni v. Puran Das (8), and Nilmamud Sarkar 
v. Boul Chandra’ Das (5). In City Civil 
Court Appeal No 1 of 1909, the learned Chief 
Justice and myself reserved our opinion 
on the point. The Full Bench of the 
Allahabad High Court did likewise in Sheo 
Karan Singh v. Maharaja Parbhu Naram 
Singh (2). In Ohinnaswami Padayachi v. 
Avayambal (9), I raised a doubt as to the 
correctness of the decisions in Turaf Sahib 
v. Busuf Sahib (1) and Kaki Subbanaidy v. 
Muthi Rangayyan (8), while Sir Ralph 
Benson, J., adhered to thé view which he had 
expressed in those cases. There is a consider- 
able weight of authority in favour of the 
_ view already taken by this Court. But 

after careful consideration of the question 
in the light of the elaborate arguments 
addressed to us, I feel bound to express my 
dissent from that view. 

Now a lease of immovable property, whe- 
ther before or after the Transfer of Property 
Act, isa transfer of aright to enjoy such 
property. In Volume II of Blackstone’s 
Commentaries, page 317, a lease is defined 
as “a conveyance by which a person, having 
an estate in hereditaments, transfers a portion 
of his interest therein to avother, usually in 
consideration of a certain periodical rent 
or other recompense.” In Woodfall’s Land- 
lord and Tenant (18th Edition) page 143, we 
have the following definition: “A lease is a 
conveyance by way of demise of lands or 
tenements, for a less term than the party con- 
veying himself has in the premises. A lease 
is usually made.in consideration of rent, or 
some other annual recompense rendered 
to the party conveying the premises —who 
js called the lessor or landlord—by the party 
to whom they are conveyed or let, who is 
called the lessee or tenant.” Section 105 
of the Transfer of Property Act defines a 


lease in terms closely similar to the forego-- 


ing definitions. It is “a transfer of a right 
to enjoy immovable property made for a 
certain time, in consideration of a price or of 
money, a share of crops, service or any other 
thing of value. The transferor is called the 
lessor, the transferee is called the lessee.” I 
have omitted in the above quotation some 


words unnecessary for my present purpose. 
(7) 27 A. 136; A. W. N. (1904) 189; 1 A. L. J. 516. 
(8) 27 A.-190; A. W. N. (1904) 212. 
(9) 20 M. D. J. 298;11 M. W.IN..487 ; 8 M. L. T. 69; 
6 Ind Cas, 201. 
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The idea of a transfer from one person to 
another is present in the conception of a 
lease whether before or after the Transfer of 
Property Act. So far as section 105 goes, 
there is no suggestion of the form of the 
transfer and no question of signature of the 
transferor can arise under that section, no 
writing itself being hinted at in the section. 
Before the passing of the Transfer of 
Property Act, a lease of immovable property 
could be brought into existence in this 
country by an oral arrangement or by writing 
setting out the terms of the tenancy and 
signed by the tenant or lessee only as much 
as by a similar writing signed by the lessor 
only and registered in accordance with the 
provisions of the Registration Act where 
registration is made compulsory. The fact 
that a lease is a transfer or that there 
is a transferor and a transferee who are 
parties to the transaction was not deemed 
sufficient to require that where the transfer 
was effected by a writing, it should be signed 
by the lLransferor. Section 3 of the Registra- 
tion Act clause 1, which provides that “a lease 
includes a counter-part, gabulzat, an under- 
taking to cultivate or occupy and an agree- 
ment to lease,” largely helped to create the 
view that a writing signed by the tenant only 
and containing the terms of the tenancy was 


a transfer of the right to enjoy, not merely 


for the purposesof the Registration Act, but 
also for the constitution of the jural relation 
of lessor and lessee. The enactment of sec- 
tion 105 of the Transfer of Property Act, 
which has introduced no new jural 
conception of what constitutes a lease. can- 
not by itself affect the law as to the crea- 
tion of leases by writings signed only by the 
tenant. In Shepard’s Touchstone the follow- 
ing statement is made as regards deeds in 
general before the statute of frauds: “ And 
by all this that hath been said, it appeareth 
that the putting to or subscribing of the 
party’s name or mark to the deed he is to seal, 
is not essential; fora deed may be good, albeit 
the party that doth seal it doth never set his 
nameor his mark to it so asitbe duly sealed 
and delivered,” 7th Edition, page 60. See also 
William’s Real Property (20th Edition, page 
154). aa his Landlord and Tenant, Woodfall 
says: Ib is a point, on which authorities 
are at variance, whether the Statute of 
Frauds requires leases by deed tobe signed, 
The preponderance of authority seems to he 
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in favour of the signature not being necessary” 
Inthe 4th Edition of Foa’s Law of Land- 
lord and Tenant, p. 10, the learned author 
writes. “Nor does its provision (of the Statute 
of Frauds) requiring a party’s siguature ex- 
tend to leases under seal.” This was the 
view. taken in Aveline v. Th hisson (10), not- 
withstanding the doubt expressed in Couch v. 
Goodman (11). In Taunton v. Peppler (12), Sir 
John Leach, V. O., said: “There is no authority 
for saying that a release to be effectual must 
be signed as well as sealed and delivered.” 
Deeds are unknown to this country. If the 
signature of the lessor was not essential to con- 
stitute a valid lease in England, there is no 
reason to suppose that it was in this country 
before the Transfer of Property Act. The 
question, however, is whether section 107 of 
the Act has made any change in this respect. 
It does not expressly say, as sections 59 and 123 
do, thatthe signature of the lessor is necessary. 
But under the section, apart from the cases in 
which an oral agreement accompanied by de- 
livery of possession is sufficient, a lease 
must be by a registered instrument. Does 
the mention of a registered instrument 
necessitate the signature of the lessor to the 
writing? A qabuliat or a muchilika signed 
. by the lessee is as much an instrument as a 
patta or cowle executed by the lessor and, so 
fur as the registration law is concerned, there 
is no difficulty in getting any of them register- 
ed. Indeed an undertaking to cultivate or 
occupy for a term certain at a particular rent 
would be a lease under the Registration Act 
and registrable under that law. Unless, 
therefore, there is anything in the language 
of section 107 which requires the signature of 
the lessor to constitute a valid lease, it may 
well be held that a writing signed by the 
lessee only and accepted by the lessor is 
sufficient to constitute the transfer known to 
the law as a lease. Apart, however, from there 
being nothing in the section which requires 
the signature of the lessor, the last sentence in 
section 4 of the Transfer of Property Act, 
namely, that section 107 shall be read as 
supplemental to the Indian Registration Act, 
seems to me a strong argument the other way. 
This clause was introduced by the amending 
Act IIT of 1885. The object of the amendment 
was not merely to make this and the other 
(10) 61 R. R. 662.;4 Man. and G. 801; 12 L.J. C. P. 58, 


(11) 11 L. J. Q. B. 225. 
(12) 56 E. R. 1055. 
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sections referred to in that clause supple: 
mental to section 17 of the Registration Act, 
111 of 1877, making registration compulsory ` 
inthe case specified therein, but supplemental 
to the entire Act, so as to make it part and 
parcel of the Registration Act itself. Section 3 
of the Registration Act III of 1877, clause 
1, must, therefore, beread with section 107 
of the Transfer of Property Act, Now the 
question may arise whether section 107 is 
not governed by the definition of the lease in 
section 105 of the Act and whether that 
should not be regarded as inconsistent with 
the provision in section 3 clause lof the 
Registration Act. There are no words in the 
Transfer of Property Act repealing tho 
provision in section 3 clause 1 of the Regis- 
tration Act of 1877. There can be no im- 
plied repeal if section 105 of the Transfer 
of Property Act and section 3 clause 1 of 
the Registration Act of 1877 can stand to- 
gether. Itseems to me that there is no 
difficulty whatever in reading the two pro- 
visions together without ‘affecting section 3 
clause 1 of the Registration Act except perhaps 
as regards the part saying that an agreement 
to lease is itself‘a lease. This clause of the 
Registration Act of 1877 has been re-enacted 
without any change inthe Registration Act 
of 1908 as section 2, clause 7. Section 105 of 
the Transfer of Property Act deals with the 
character of the legal relation and not with 
its mode of creation. Section 107 of the 
Transfer of Property Act and section 3 
clause 7 of the Registration Act deal with 
certain formal requirements. That seems 
to my mind to be the reason why section 107 
as well as the similar provisions of sections 
54, 59 and 123 are to ba read as supplemental 
tothe Registration Act and not section 105. 
T am, therefore, inclined to hold that although 
optional registration has been done away 
with under section 107 except in Provinces 
where the Local Governments have issued 
notifications under the proviso, that sectién 
does not affect the creation of leases by 
writings signed only by the lessee and 
answering the requirements of section 2 
clause 7, Such writings may amount to 
transfer under section 105of the Transfer 
of Property Act as they could before the 
enactment of ihat section. The case of 
sales is not quite parallel merely because the 
signature ofthe vendor is not mentioned in 
section 54, for there is no provision in the 
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Registration Act about sales as in the case 
of leases, 

As regards the cases, the first observation 
that occurs to me is that no reference is made 
in any of them, except in Kaki Subbanaidu v. 
Muthu Rangayya (3), to the provision 
contained in the last clause of section 4 of 
the Transfer of Property Act. What the 
learned Judges, who were parties to those 
decisions, would have said if their attention 
had been drawn to that provision I am 
unable to say. In the latter case Mr. 
Justice Miller, who was not a party to the 
decision in Turaf Sahib v. Eusuf Sahib (1), 
considered himself bound by that decision. 
The learned Judges who decided that case 
further say that section 4 of the Transfer 
of Property’ Act “cannot mean that an instru- 
ment which is not referred to in section 107 
of ‘the Transfer of Property Act becomes 
compulsorily registrable becauseit falls within 
the definition of a lease in section 3 of the 
Registration Act.” Now with great respect, 
that seems to meto be arguing in a circle. 
Why is not the undertaking to cultivate or 
occupy which amounts to a lease under sec- 
tion 3clause 7 of the Registration Act refer- 
red to by the term lease in section 107 when 
itis required to be read as supplemental 
to the Registration Act and why should 
section 107 be read as supplemental only to 
section 17 (d) of the Registration Act and 
not to the whole Act itself including sec- 
tion 2 clause 7?, As already remarked, the 
case in Turof Sahib v. Husuf Sahib (1), makes 
no reference to the last clause of section 4 
ofthe Transfer of Property Act. And this 
omission detracts considerably from the 
weight of its authority, That case appears 
to assume that itis part of the idea ofa 
transfer that not merely is the transferor a 
party to the transaction but that the words 
of transfer would have no operation but for 
the signature of the transferor. I donot 
- think that there is any warrant for this 
assumption. Itis again said that “sales and 
leases by registered instruments necessarily 
bear the signatures of the vendor or lessor under 
section 58 of the Registration Act”. There 
appears to me to be no foundation for this 
statement about the signature of the lessor. 
The signature of every person admitting the 
execution of the documents is certainly re- 
quired under clause (a) of sub-section 1. But 
that requirement is sufficiently complied with 
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by the signature of the lessee who executes 
the writing containing the undertaking to 
cultivate or occupy. Again the learned 
Judges say at page 324 of the report: “The 
section now before us m ?) already point- 
ed out requires that the transfer shall bein 
writing and signed by the lessor.’ The last 
statement about the signature of the lessor 
appears to me an obvious mistake. For the 
reasons above given, I am unableto regard 
the decision in Turef Sahib v. Eusuf Sahib 
(1), and part of the reasoning, on which the 
decision in Kaki Subanatdu v. Muthu Rangayya 
(3), is based, as correct. My answer to the first 
question referred is in the negative. 

If my answer tothe first question is right, 
the lessee who signsthe instrument is clearly 
liable. But if I am wrong on the first point 
and there is no lease created by the instru- 


. ment the question of the liability of the sig- 


natory to the instrument will depend upon 
the existence of consideration for his un- 
dertaking to pay. If alease was the con- 
sideration it has failed because no valid in- 
strument has been executed by the owner of 
the property. If the defendant has obtained 
possession of the property he would be 
liable as for use and cccupation and his 
covenant to pay would be evidence of the 
measure of his liability. If no possession 
has been obtained, it is clear that the signatory 
to the instrument is not liable merely be- 
cause he has covenanted to pay. It has, how- 
ever, been suggested that the writing may 
be used as evidence of an oral agreement to 
lease and that such an agreemert accom- 
panied by delivery of possession would itself 
operate as a lease. The case of JValsh v. 
Launsdale (18) supports this view. That 
ease has been accepted as laying down 
the law correctly in later cases Lowther v. 
Heaver (14) and Manchester Brewery Company 
v. Coombs (15). But Ido not think that 
view is consistent with section 107 of the 
Transfer of Property Act which requires a 
registered instrument for the creation of a 
valid lease except in the limited class of cases 
(of which the present case is not one) where 
an oral agreement accompanied by delivery 
of possession is sufficient. It may be that 
an agreement to lease ‘specifically enforce- 


able which is followed by delivery of posses- 
(18) 21 Ch. D.9; 52 L. J. Ch. 2. 
(14) 41 Ch. D.248 at p. 264;58 L. J. Ch. 482; 
60 L. T. 810; 87 W. R. 464. 
(15) (1901) 2 Ch, 608; 70 L, J. Ch. 814, 
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sion jis a gccd defence toa suit in ejectment, 
See Ebi Jewahir Kumari v. Chatterput 
Singh (16) Singheeram Paddar v. Bhagbat 
Chend Nundi (17), Lut it is another thing 
to attempt to give effect to itas a lease in 
ihe face of sections 105 and 107 of tke 
Transfer of Porperty Act. It seems to me, 
therefore, that ihe deferdant is not liable 
except on the footing of use and occupation. I 
would answer the second question accordingly. 

Ayling, J— I agree in holding that ‘the 
arswer to the first question referred should 
be in the negative. On this view, the second 
question appears unnecessary. But if an 
answer is required, I concur in that given in 
the judgment of the learned Chief Justice. 


` (16) 20. L. J. 343. 
(17) 11 ©. L. J. 548; 6 Ind, Cas. 682, 


PUNJAB CHIEF COURT. 
First Civit APPRAL No, 1129 or 1907, 
November 25, 1910. 
Tresent:—Mr. Justice Chevis and Mr. Justice 
Shah Din. 
MAULA DAD AND OTHERSE— DeFENDANTS— 
APPELLANTS 
. CETSUS 
GHULAM AND ANOTHER— PLAINTIFFS — 


RESPONDENTS. 

Fendor and purchaser—Sale—Consideration— Sale 
complete without payment of full consideration— 
Arrangement that vendee should pay part consideration 
toa third person—Third person surety for payment of 
vendors’ debt to their creditor—Vendee’s suit for 
possession—Lien—Lien of surety not in possession— 
Agent, surety is not. h 

The vendors of certain property received a part of 
consideration themselves and agreed that the vendee 
should pay the balance to a third person who was a 
surety for the vendors for the payment of a debt to 
their creditor. This arrangement was recited in the 
sale-Geed with the consent of the vendors, the vendee 
and the surety. The vendee not being given posses- 
sion of the property sued the vendors for possession. 
The defence was non-receipt of full consideration and 
a lien to the extent of consideration not received: 

Held, (1) that the sale was complete and binding, 
and that the vendors could not resist the claim. 

(2) thatthe surety and not the vendors wore en- 
titled to claim the unpaid balance; : 

(3) that the surety was not an agent of the vendors 
but was more than an agent; 

(4) that the vendors had no lien; 

(5) that the surety also had no lien as he was not 
in possession of the property; 

(6) that even if the surety hadalien, he shonld 
have asserted it himself and that the vendors could 
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not assert it on his behalf or take over his lien and . 
act as ifit were their own lien. 

Second appeal from the order ofthe Divi- 
sional Judge, Sialkot. Division, dated the 8th 
July, 1907, modifying the order of the District 
Judge, Gujranwala, dated ‘the 31st January 
1907. ` 

Mr. Fazl-i-Husain, for the Appellants. ; 

Mr. Muhammad Shafi, for the Respondents., 

Judgment.—The plaintiffs in this 
case sue for possession of land sold to them 
for Rs. 1,500 by a registered sale-deed, dated 
15th June 1905. The vendees resistthe claim 
on the ground that the sale price has not yet 
been paid. 

The details of consideration, as shewn in 
the sale-deed, are:— i 


Cash received in advance Rs. 300 
_Liability to Abmad Din transferred i 
to vendees „ 1,200. 


It is not denied that consideration to the ex- 
tent of Rs. 300 passed, though on both sides 
it is admitted that the Rs. 300 were not paid 
in cash, but that the vendors received a mare. 
The dispute is about the remaining Rs. 1,200. 
The District Judge held that plaintiffs bad 
failed to prove payment of this sum either to 
the vendors or to Ahmad Din, and so he 
gave adecree on condition of payment of 
Rs. 1,200. On appeal the learned Divisional 
Judge, without coming to a finding that the 
Rs. 1,200 kad been paid, gave the plaintiffs 
an unconditional decree, holding that so far as 
the vendors and vendees.were concerned, the 
sale was complete and binding. 

The vendees appeal urging :— 

(1) that the Rs. 1,200 have not been paid; 
and 

(2) that they are entitled to retain posses- 
sion till the Rs. 1,200 have been paid. After 
due consideration we deem it unnecessary to 
decide the first point. Even if the Rs. 1,200 
have not yet been paid, we think the vendors 
cannot resist the claim. The vendors owed 
certain debts to Ganga Singh and others and 
Ahmad Din had stood surety for them. 

Thus Ahmad Din had incurred a liability 
on their behalf. The idea was that Ahmad 
Din should receive the Rs. 1,200 and pay 
the vendors’ debts with the money. The 
entry in the sale-deed runs thus:— 


“Zari Samman hasb zail: biana ... Ra. 300 
Babit karza zimmagi khud Ahmad 
Din ko dilae 1,200 


Wusul pa liya hat, kuch baqi nahin raha.” 
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For the vendors it is contended that they 
have a lien on the land for the balance of the 
money. But the balance was not to be paid 
‘to them. It isurged that Ahmad Din was 
not the vendors’ creditor, and should be re- 
garded simply as their agent. But he was 
more than an agent, having stood surety for 
them. It was Ahmad Din and not the ven- 
dors who could have sued the plaintiffs for 
‘thé remaining Rs. 1,200, had the plaintiff got 
possession of the land directly. after the sale- 
‘deed had been registered, for the parties had 
all agreed to transfer the right to receive 
the remaining Rs. 1,200 to Ahmad Din. 
Ahmad Din too was present atthe execution 
and registration of the deed, and he too was 
clearly an assenting party to the arrangement 
so had he then paid off the creditors, Ganga 
Singh and others, he could not have.claimed 
the Rs. 1,200 from the vendors. In these cir- 
cumstances, it would be Ahmad Din, if any 
one, who would have a lien on the land for 
the remaining Rs. 1,200, but he was not in 
possession of the land; so he could not hold 
alien. Andeven if hehas a lien he must 
assert it.for himself; the vendors cannot 
assert ib on his behalf or take over his lien 
and act as if it were their own lien. 

We uphold the decree of the Divisional 
Judge and dismiss the appeal with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 

Miscettangous Civie APPEALS Nos. 416 AND 

417 or 1909. 
November 25, 1910. 
Present:—Mr. Justice Brett and 
Mr. Justice Chitty. 
GYA LOAN OFFICE Co., Lo, —DRECREE- 
HOLDER——A PPELLANT 
versus 
Munshi DHIRIT KUNDAL LAL AND 
ANOTHER—J UDGMENT-DEPTORS— 
RESPONDENTS. 

Execution of decree—Attachment of decree—Appli- 
cation by decree-holder to have attached decree executed 
—Step-in-aid of execution—Civil Procedure Code (Act 
XIV of 1882), s. 273 cl. (b)—Limitation Act (XV of 
1877), Sch. IY, art. 179. i i 

A decree-holder obtained his decree in the Court 
of the Munsi®, and or his application, a decree which 
had been passed in favour of the judgment-debtor in 
the Court of the Subordinate Judge, was attached in 
execution of his decree. The decree-holder then 
put in an application in the Court of the Sub-Judgo 


‘nnder section 273 clause (b) of the Civil Procedure 


Code of 1892, praying that that Court would execute 
its own decree and apply the sums realised at first 
in discharge of his decree obtained in the Munsit's 
Court: 

Held, that the application in the Court of the Sub- 
Judge under section 273 clause (b) of the Civil Pro- 
cedure Codo, 1882, must be taken to be a step takon 
in aid of execution of the decree obtained in the 
Minsif’s Court, within the meaning of article 179 of 
Schedule II of the Limitation Act, 1877, and that 
an application for the execution of the decree mada 
within three years from that application was not 
barred by limitation. 

Lachman v. Thondi Ram, 7 A. 882, Peary Mohan v. 
Romesh Chunder, 15 C. 871 and Adhar Chandra y, 
Lal Mohun, 24 C. 778; 1 C. W. N. 676, relied upon. 


Appeals from the orders of the District 
Judge of Gya, dated June 4, 1909, confirming 
that of the First Munsif of Gya, dated March 
12, 1909. 

Babu Gonesh Dutt Singh, for the Appel- 
lant. - 

Babu Kulwant Sahay, for the Respondents. 

Judgment. 

APPEAL No, 416.—This is an appeal against 
an order of the District Judge of (iya, con- 
firming an order passed by the Munsif of 
that place, dismissing an application made 
by the appellant for execution of his decree 
against the respondent, the judgment- 
debtor, on the ground thatit was barred by 
limitation. Itappears that the present ap- 
pellant, the decree-holder, obtained his decree 
on the 10th November 1908 in the Court 
of the Munsif of Gya and that, on the 3rd 
May 1904, he made his first application in 
the said Court for execution of his decreeand, 
on the 23rd May 1904, he put in an applica- 
tion in that Court, praying that, in execution 
of his decree, a decree which had been pass- 
ed in favour of the judgment-debtor by the 
Subordinate Judge, first Court, Gya, might 
be attached. On the 29th August 1906, the 
Munsif of Gya who granted the decree-holder’s 
decr. e passed an order attaching the decree 
in the Court of the Subordinate Judge, and, 
onthe same date, the decree-holder, the pre- 
sent appellant,putin an application in the 
Court of the Subordinate Judge under the 
provisions of section 273 clause (b) of the 
old Code of Civil Procedure, praying that 
that Court would execute its own decree and 
would apply the sums realised by such exe- 
cution, at first, in discharge of his decree, 
that is, the decree of- the present appellant 
in the Court of the Munsif of Gya and then 
make over the residue to the judgment 
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creditor in satisfaction of his own decree in the 
Court of the Subordinate Judge. It appears 
that a claim was preferred in the Court of 
the Subordinate Judge to the land attached 
in execution and that it was allowed, with 
the result that the application of the present 
appellant was struck off onthe 19th Febru- 
ary 1907. The present application was then 
made on the 5th November, 1908. 

Ib was argued on behalf of the decree- 
holder, the present appellant, that his appli- 
cation dated the 5th November, 1908, was 
within time, it having been made within three 
years from the 29th August 1906, the date 
on which he applied under section 273, Civil 
Procedure Code, to the Subordinate Judge to 
execute the attached decree. Both the 
lower Courts held that this application 
made in another Court, namely, in the Court 
of the Subordinate Judge could not beregard- 
ed asastep taken in aid of execution of the 
dezree of the Court of the Munsif and, there- 
fore, ib was not sufficient to save the present 
application from being barred by limitation. 
They held that, asthe present application 
was made more than three years after the 
8rd May 1904, it must be regarded as birred 
by limitation. 

We have heard the learned pleaders in sup- 
port of and in opposition to the appeal and 
we are of opinion that the view taken by the 
lower Courts is not correct. In our opinion, 
it is clear thatthe application made under 
section 273 clause (b) of the old Oode of 
Civil Procedure must be taken to be a step 
taken in aid of execution of the decree of the 
present appellant, the decree-holder, passed 
by the Court of the Munsif of Gya. The 
Chapter in which section 273 is included re- 
lates to the execution of decree by attachment 
of property and the attachment of the decree 
of the Subordinate Judge's Court was an 
attachment in execution of the decree of the 
Mansif’s Court of property liabletoattachment 
in satisfaction of the decree of the Munsif’s 
Court. Section 273 lays down the steps 
which a decree-holder is to take in order to 
have the property under attachment sold and 
its sale proceeds applied in satisfaction of his 
own decree. It provides that, in the first 
instance, he shall apply to the Court which 
passed his own decree {in this case, the 
Court of the Munsif) to issue a notice of 
attachment to the Court by which the 
decree had been passed of which attach- 
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ment is sought, namely, the Court of the 
Subordinate Judge in this case and it then 
provides that the latter Court on receiving 
such notice shall stay execution until the 
holder of the decree sought to be executed, 
that is to say, the decree-holder in the pre- 
sent case applies ta that Court to execute 
its own decree. In the present instance, the 
decree-holder, appellant, applied to the Court 
of the Subordinate Judgeto have the decree 
passed by that Court executed in order that 
the money that might be realised in execu- 
tion of that decree in favour of the jadgment- 
debtor might be applied in satisfaction of the 
decree which he, the decree-holder, had obtain- 
ed in the Court of the Munsif. In our opi- 
nion the only interpretation possible to give 
to such an Act is that the application in the 
Court of the Subordinate Judge was a step 
taken in aid of execution of the decree of the 
Court of the Munsif. This view is, in our 
opinion, supported by the decision of the 
Allahabad High Court in the case of Lachman 
v. Thondi Ram (1) and the decisions of this 
Court in the cases of Peary Mohun Chowdhury 
v. Romesh Chunder Nundy (2) and. Adhar 
Chandra Das v. Lal Mohun Das (3). Itis 
true that, in the two cases in this Court, the 
decrees which had been attached were being 
execnted in the Court which was executing 
the decree-holder’s decree; but from the 
reasons given in the decisions of this Court of 
the two cases referred to, it is clear that the 
learned Judges would have arrived at the 
same conclusion if the decree had been one 
which was under execution in another Court. 
We hold, therefore, that the view taken by 
both the lower Courts is incorrect and 
must be set aside. We accordingly decree 
the appeal, set aside the orders of both the 
lower Courts and direct that the application 
be sent back to the Court of first instance 
with directions to proceed to dispose of it 
according to law. The appellant is entitled 
to recover his costs fromthe respondent in this 
Courtas well asin both the lower Courts. 
We assess the hearing fee in this Court at two 
gold mohurs. 
Apppat No. 417. 

The circumstances of this appeal being 
similar to those of Appeal No. 416, for the 
reasons given in the judgment which] we 

(1) 7 A. 382. 


(2) 15 C. 371. 
(3) 246. 778°; 1 0. W.N. 676. 
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have just delivered in that appeal, we also 
decree this appeal, set aside the orders of both 
the lower Courts and direct that the Court 
of first instwnce do proceed to dispose of the 
application according to law. In this case 
alsə the appallant will bə entitled t> his 
costs in all Courts, the hearing-fee in this 
Court being two gold mohurs. 
Appeal allowed. 


MADRAS HIGH COURT. 
FULL BENCH, 
RererreD Case No. 12, of 1910. 
November 13, 1910. 

Present: —Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 
KUNMETTA CHINNARAPPA— 
PETITIONER 
versus 
KONA TIMMA REDDI, a Seconp Grave 
PLEADER or GOOTY— RESPONDENT. 

Legal Practitioners Act (XVIIL of 1879), ss. 18, 14— 
Madras High Court Rules, Rule 27—Pleader entering 
into trade without notice to High Court—A series of 


money lending transactions on usurious terms—Lis- 
conduct. 


A pleader was found to have had nearly ahundred 
money-lending transactions in his own nameand in 
that of his minor son. It was found that the trans- 
actions in the son’s name were only a shield or screen 
and that they were really transactions by himself, 
Tho transactions were all of an usurious nature: 

Held, (1) that the pleader had violated rule 27 of 
the High Court Rules under the Legal Practitioners 
Act and was guilty of proféssional misconduct. 

(2) that the High Court had jurisdiction to deal 
with the pleader under the Legal Practitioners Act. 

In the matter of Choragudi Venkatadri Pantubu and 
another, 20 M. L. J. 500; 1 M. W. N. 163; 8 M. L. T. 
22 ;6 Ind. Cas. 313, referred to. 

Case referred under section 14 of Act 
XVIIL of 1879, by the District Judge of 
Cuddapah, in M. P. No, 245 of 1908, on the 
file of his Court (his case No. 1 of 1908, on 
the file of the Deputy Magistrate of Gooty). 

Dr. S. Swaminadian, for the Petitioner. 

Mr. T. Rangachariar, on behalf of the 
Pleadership Examination Board. 

The Hon’ble Mr. L. A. Govindaraghava 
Aiyar, for the 2nd grade Pleader. 

The Hon'ble Mr. T. V. Seshagiri Aiyar, on 
behalf of the Vakils' Association. 

Judgment. 

White, C. J—In this case certain charges 
of misconduct were preferred under the Legal 
Practitioners Act, 1879, against one Kona 


Timma Reddi, a second grade pleader of 
Gooty. 

The matter came before us on a report by 
the District Judge under section 14 of the 
Act. 

Before this Court the pleader was called 
upon to answer three charges:— 

(1) A charge of trading in the name of his 
minor son for his own benefit. 

(2) A charge with reference to the insti- 
tution of certain criminal cases. 

(3) A charge founded upon an order made 
by the Deputy Magistrate, Gooty, directing 
the pleader to furnish security under section 
107 of the Code of Criminal Procedure. 

As regards the 3rd charge, the order to 
furnish security was set aside by the Dis- 
trict Magistrate. In these circumstances, | 
am not prepared to say that any case of mis- 
conduct has been made out against the 
pleader in respect of this charge. 

As regards the 2nd charge, I am of opinion 
that the evidence does not establish that the 
circumstances connected with the institution 
and conduct. of the criminal cases were such 
as to furnish grounds for dealing with the 
certificate of the Pleader. 

With reference to the Ist charge, Rule 27 
of the Rules under the Legal Practitioners 
Act is as follows :— 

“Tf any person, having been admitted as a 
pleader, accepts any appointment under Gov- 
ernment, becomes any student of any school 
or College for the purposes of pursuing his 
studies or enters into any trade or other 
business, or accepts employment as a 
Law agent other than a pleader, Mukhtar 
or agent certified under Act XVIII of 1879 
and these rules, he shall give immediate 
notice, thereof, to the High Court who may 
thereupon suspend such pleader from practice 
or pass such orders as the said Court may 
think fit”. The pleader did not give notice to 
the High Court that he had entered into a 
trade or business. 

In order to avoid the necessity of further 
local enquiries with reference to this charge, 
Mr. Govindaraghava Iyer, who appeared for 
the pleader, consented to furnish particulars 
of transactions which his client had entered 
into, and these particulars were duly fur- 
nished. The defence put forward on behalf 
of the pleader was two-fold:— T 

(1) that the transactions were not carried 
on by him for his own benefit but for the 
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benefit of his minor son and out of the moneys 
belonging to the son. 

(2) that the transactions did not constitute 
the entering into a trade or business. 

The transactions consisted of loans of money 
in small amounts. The substance of one of 
the bonds taken by the pleader as security 
for an advance is set out in the plaint in 
a suit brought by him (Original Suit No. 
636 of 1908 on the file of Gooty District 
Munsif’s Court). It is as follows:— 

“The defendants having taken Re. 24 
from the plaintiff on the 27th May 1907 
executed a bond of Rs. 24 in favour of the 
plaintiff in the village of Gooty stipulating 
to deliver on the Palguna Suddha, 15th of the 
year Plavanga (17th March 1908), 8 maunds 
of cotton for Rs. 8, failing so to ‘deliver, to 
pay the priceat Rs. 2 per maund, to pay the 
balance sum of Rs. 16 with interest thereon 
on the aforesaid due date and failing to do so, 
to deliver cotton at the rate of 1 maund per 
rupee and in case of failure to doso to pay 
the price at Rs. 2 per maund”. It appears 
from the particulars furnished on behalf 
of the pleader that, iathe great majority of 
cases, his advances were .secured by bonds 
containing terms similar to those set out 
above. Ifind it impossible to accept the 
‘statement that these transactions were 
entered into by the pleader on behalf of 
his minor son and out of his son’s moneys, 
If the pleader, as he wants us to believe, was 
acting as his son’s trustee or guardian, the 
transactions were altogether improper, 
They were certainly of speculative character 
since the result might be dependent on the 
price of cotton several months after the 
bonds were executed. The terms of the 
bonds, as it seems to ‘me, were usurious and 
oppressive. I feel no doubt that the son’s 
name was used as a screen. liven if the 
pleader conducted these transactions for his 
son’s benefit and out of his son’s moneys, it 
seems to me the transactions might none the 
less amount to the entering into a trade or 
business within the meauing of the ‘rule. 

As regards this part of the case, it is enough 


to say that, in my Opinion, the defence that - 


the transactions were not entered into by the 
pleader on his own behalf entirely fails. 

As regardsthe contention that the transac- 
tions do not constitute a trade or business, 
it would seem from the particulars (accord- 
ing to the summary given by Mr, Ranga- 


chariar who appeared on behalf of the 
Pleadership Examination Board) that in 
1906, 14 transactions in the name of the 
pleader’s son and 2 in his own; in 1907, 57 
transactions in his-son’s name and 14 in his 
own; and in 1908, 14 transactions in his 
son’s name and 25 in hisown; and that in 
1907 the total amount of cotton which the 
borrowers agreed to deliver in satisfaction 
of the advances made to them was over . 
1,000 maunds. 

The money-lending transactions were 
numerous, continuous and systematic and 
Ifeelno doubt that the pleader entered into 
a trade or business within the meaning of 
the rule. 

The breach of the rule, of course, consists 
in not giving notice tothe High Court and if 
the pleader had dealt candidly with the 
Court and had not attempted to justify his 
conduct, I should have been disposed to 
take a lenient view of the case. But, I do not 
believe his statement that he-carried on the 
transactions on ‘behalf of his son, and the 
fact that he has put forward this statement 
to my mind indicates tha! he was conscious 
of the impropriety of the conduct. Ithink we 
are entitled to take into consideration the 
nature of the money-lending transactions 
which, in my opinion, as I have already 
stated, were usurious and oppressive. 

There is now no question as to our jurisdic- 
tion to deal with a case of this sort. ` See the 
order ofthe High Court dated19th April, 1910. 
In the matter of the 2nd grate pleaders, Chora- 
gudi Venkatadrt Pantiulu Garu and Orugantt 
Venkata Subba Row Panthulu Garu (1), 
and Iam of opinion that there is reasonable 
cause for an order of suspension or dis- 
missal, 

The order we make is that Kone Thimma 
Reddi, second grade pleader, be suspended 
from practice till the end of the yearand 
that his certificate be not renewed until he 
satisfies this Court that his outstanding 
money-lending transactions are closed and 
that he has ceased to carry on business as a 
money-lender. 

Krishnaswami Aiyar and 
agreed with the proposed order. 


(1) 20 M. L. J. 500; 1 M. W. N. 163; 8 M. L. T. 22; 
6 Ind. Cas, 318. : 


Ayling, JJ., 
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In re KAMMA NARAYANAPPA, 


MADRAS HIGH COURT. 
CRIMINAL Reviston Case No. 393 or 1910. 
(CRINMINAL REVISION Perition No, 323 
or 1910.) 

December 1, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 

In re KAMMA NARAYANAPPA— 


PETITIONER. 

Criminal Procedure Code (det Y of 1898), s. 195 
(6)—Sanction to prosesute— Power of dppellate Court 
to order a re-trial by the first Court. 

An appellate Court dealing with an application 
under section 195 of the Criminal Procedure Code 
has no power to order a re-trial by tho first Court. 

L. P. A. No. 37 of 1906, Kainaiyar y. Fencatachala 
Padayachi, 30 M. 311; 2M. L. T. 84; 17 M. L. J. 123; 
5 Cr. L. J. 288 and Krishna Reddy v. Emperor, 33 M. 
90; 7 M L. T. 128; 20 M. L. J. 102; 5 Ind. Cas. 881; 

- 11 Cr. L. J. 280, referred to. 


Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order of the Sessions 
Judge of Kurnool, in Criminal Revision, Case 
No. 5 of 1910, dated 5th day of April 1910, 
presented against the proceedings of the 
Court of tne Deputy Magistrate ot Kurnool 
Division, dated 31st December 1909, 


Mr. E. Kotshnaswami Atyar, for the Poti- 


tioner. 
The Public Prosecutor, for the Crown. 


Order.—Tn this case there was first a 
sanction given by the Deputy Magistrate. On 
appeal under section 195, Criminal Pro- 
cedure Code, the Sessions Judge set aside 
the order granting sanction on the ground 
that no notice had been given to the accused 
and directed the Deputy Magistrate to dispose 
of the matter afresh after giving due notice 
to the accused. In accordance with this direc- 
tion, the Deputy’ Magistrate has held an en- 
quiry and accorded sanction. The Sessions 
Judge has confirmed the order on appeal 
under section 195. The application is for 
revision of that order on the ground that the 
Deputy Magistrate was compelled by an 
illegal order of the Sessions Judge to hold 
the enquiry which he might or might not 
have made if the Sessions Judge had merely 
set aside the first order of sanction. It has 
been held by this Court in L. P. A. No. 37 
of 1906 that an appellate Court under 
section 195 has no power to order a 
new trial. Following this decision, which 
in principle appears to he supported by 
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Kamaiyar v. Venkatachala Pedayachi (L) and 
Krishna Reddy v. Emperor (2), we must hold 
that the order for re-trial was wrong. As 
the Deputy Magistrate made the enquiry 
under the direction of the Sessions Judge 
which was illegal, we must set aside the orders 
of both the Courts below according sanction. 
‘We must not, however, be understood to suggest 
that an enquiry by the Deputy Magistrate on 
afresh application for sanction, if oneis made, 
would be incompetent. 


Order set aside. 


(1) 39 M.811; 2 M. L. T. 84; 17 ML J. 123; 5 Cr, 
L. J. 288. 

(2) 33 3I. 90; 7 M. L. T. 128; 20 M. L. J. 102; 3 Ind. 
Cas. 881; 11 Cr. L. J. 280. 


MADRAS HIGH COURT. 
SECOND Civ Appear No. 161 or 1903. 
October 25, 1910. 

Present:—Sir Ralph Benson, Judge, and 
Mr, Justice Xrishnaswami Aiyar. 
AIYAPATTER'S son NARAYANA 
PATTER-—APPELLANT 
versus 
THETHI BRAHMANI AMMAH axp 
OTHERS— RESPONDENTS. 

Malabar Law and Usaye—dakkathayam tarwad— 
Rights of female members —Whether females have con. 
munity of property wiih male members. 

Quære:—Whethor a makkathayam tarwadin Malabar 
consists of male members only and whether women 
married into the family aud women born in the family 
but remaining unmarried have community of property 
with other male members or are only entitled to 
maintenance during the life-time of the male men. 
bers and after the death of the last survivor to inherit 
his estate. 

S. A. Nos. 765 and 766 of 1992 and S. A. No. 1821 
of 1897 (unreported), referred to. 

Easwaran Devaki Anierjanam v. Easwaran Samba, 
12 Travancore L. R. 46, Subramanian Pavamesivaram 
Patfi v. Iddikaia Mather, 6 Travancore E. R. 1 £8, 
referred to, 


Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Palghat, in Appeal Suit No. 340 of 1907 
presented against the decree of the Court of 
the District Muns'f of Tirur, in Original suit 
No. 135 of 1906. 

Jsudgment.— The suitis on a hypothe- 
cation bond executed by the Ist defendant's 
deceased sou Narayanan Nambi, Narayanan 
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Nambi had a brother who has not been heard 
of. He did not join , in the execution. 
The obligor and - his brother are the fol- 
lowers of Makkathiyam. The Subordinate 
Judge on appeal, holding that in a family gov- 
erned by Makkathayım, the property belongs 
to the ¢arwad consisting of the male members 
and all the females born ia and married into 
the family and that the loan in this case was 
not contracted for a purposé binding on the 
turwai, has dismissed the suit as against the 
tarwad property. ; 

The lst defendant pleaded that the pro- 
perty was strvjhanim. There is no dis- 
tinct finding on this plea by either Court. 
It does not appaar whether Raman Nambi 
is alive or dead. The question may arise 
whether in the absence of his consent the 
mortgage is binding, assuming that the pro- 
perty was not the séridhanam but belonged 
to the tarwad. We have to call for findings 
. on these two questions. 

But a larger question of general import- 
anca has been argued by Mr. Sundara 
Aiyar. He contends thatthe Subordinate 
: Judge is wrong in holding that the lsé đe- 
fondant had a joint interest in the property 
with her son Narayana Nambi in case the 
property belonged to the tarwad. In tarwads 
governed by the rule of Makkathayam, he 
says, women have no community of inber- 
est but that on the death of the last 
wale member, the property descends by in- 
heritance under the ordinary Hindu law to 
the widow or daughter of such last male 
holder. Wambisaus, or Pashpakans as they 
are often called where they follow mak- 
kathayam, are governed by thesame rules 
of law as Nambudris. The decisions of 
this Court in Second Appeals Nos. 765 
and 766 of 1892 and in Second Appeal 
No. 1821 of 1897 are relied on in support 
of the view that in tarwads governed by 
the rule of makkathayom, women have no 
joint estate with the male members but are 
only entitled to maintenance. In the first 
of these cases, it was held that a Sarvaswud- 
hanam marriage brought about by the widow 
of the last male holder could not be qnes- 
tioned by the widow of another male member 
avho had predeceased. In the latter case 
it was held that a mortgage by the last 
male holder could not be questioned by the 
female members who were only entitled to 
„maintenance. The Keralavakasakramom, a 


modern work, which has been referred to 
as containing a reliable account of Malabar 
usages, has the following in paragraph No, 
201: “If while the sons and uumarried 
daughters born to a Pushapkan’s wife are 
alive, that Pushapkan dies, the right to the 
property belongs to the sons alone etc.” 
It would appear to follow from the foregoing 
references that a makkathayam tarwad in 
Malabar consists of the malo members only 
and that women married into the family 
and women born in the family bub remain- 
ing unmarried have no community of pro- 
perty with the male members but 
are only entitled to maintenance during the 
life-time of the male members and after the 
death of the last survivor to inherit to his 
estate. This would be rightly so on the 
analogy of the modern Hindu law. Bab it 
has been repudiated in a decision of the 
Travancore High Courtin Haswiran Devaki 
Anterjanam v. aswara Sambhu and 
Easwaran Sambhu v. Haswaraa Devaki dn- 
terjanam (1) distinguishing an earlier decision 
of the same Court in Subramanian Paru- 
maswaran Potti v. Idikkola Mathen (2). The 
Fall Bench of that Court observes: “It is 
well-known that in the management and 
enjoyment of property, the customs of the. 
Nambedri do not differ from the customs of 
the Malayalee Sudra” and again “as the pro- 
perty of a Nambudri Illom is impartible 
and is intended to be enjoyed by the members 
of the Illom both male and female from 
generation to generation, the only way of 
preserving the property from needless waste, 
is by empowering all the members inter- 
ested to see that the property is not wasted 
or alienated by the manager for the time 
being. The local custom allows such right 
to the widows of the Illom, who have as 
much right and interest in the Illom pro- 
perty as the junior members of the Illom 
though their rights are not ordinarily ex- 
ercised except in default of competent male 
members.” The view above laid down is. 
strongly supported by a learned Malabar 
lawyer in 12 M. L. J. p. 173 (Leader Topics, 
Malabar Law). Having regard to the 
importance of the question we think it 
desirable that evidence should be taken as re- 
gards the custom in Malabar on the question 
of women’s rights in makkathayim tarwads. 


(1) 12 Travancore L. R. 46. 
(2) 6 Travancoro L, R, 143. 
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We must in the first place ask the Subordinate 
Judge to give his findings on the two follow- 
ing questions : — 

(1) ‘Whether the property was the Ist de- 
fendant’s strivhanan’ and 

(2) ‘Whether Raman Nambi was alive at 
the date of suitand if not whether hesurvived 
Narayanan Nambi.’ 

The Subordinate Judge is at libery to 
take fresh evidence on the second question. 
If his findings are in the negative on both 
the points, the Subordinate Judge is direct- 
ed to receive evidence on the question whe- 
ther women who are married into or born 
in makkathayam tarwads of Nambudris and 
‘Nambisans have community of interest in the 
tarwud properties. In addition to the evi- 
dence the parties may adduce, the Subordinate 
Judge will examine as Court witnesses, res- 
pectable and competent persons who may 
be in a position to speak to the custom whe- 
ther residing in Malabar or in the Native 
States of Travancore and Cochin. Judgments 
of the Civil Courts in Malabar, if available, 
should also be placed upon the record as evi- 


dence of the custom. He will return bis find- . 


ings along with the evidence that may be 
taken as to the custom within three months 
after the re-opening of the Subordinate 
Court. Ten days will be allowed for filing 
the memorandum of objections to the find- 
ings. . 

In compliance with the order contained in 
the above judgment, the Subordinate Judge 
submitted the following 

FINDINGS. 

The issues referred to me for trial by the 
High Court are:— 

(1) Whether the property in suit was the 
Ist defndaut’s siridhanam and 

(2) Whether Ramin Nambi was alive at 
the date of suit and if not whether he surviv- 
ed Narayanan Nambi. The High Court has 
also directed me, in case the findings on these 
issues should be in the negative, to determine, 
after taking evidence as to custom, the ques- 
tion whether women who are married into or 
born in mihkathayim tarwads of Nambudris 
and Nambisans have community of interest 
in the tarwad properties. 

2. As regards the first issue mentioned 
above, the stridhanam deed under which the 
Ist defendant claims title to the property is 
Exhibit III, a cadjan document, dated 28th 
Jidavam 1082 (Sth June 1857.) This isa 
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document more than 30 years’ old and comes 
from proper custody. I donot see anything 
suspicious aboutit. The lst defendint has 
been in possession of the property for more 
than 45 years, as proved by the evidenca of 
the Ist witness whom the District Munsif 
has believed. It is found by the District 
Munsif that the house on the prrambı 
was built with the money of thelst defendant. 
The possession of the pıramha by Ist 
defendant for over 45 years and her title to 
the house being thus proved, I do not see any 
ground for viewing with suspicion the docu- 
ment produced by her as the root of her title. 
The District Munsif, without taking into con- 
sideration all the circumstances, expressed 
the opinion that this document was a fabrica- 
tion, but no opinion regarding it was express- 
ed by my predezessor who originally dispos2d 
of the appeal. As l have already sail, I see 
nothing suspicious about the document. On 
the other hand, the fact that Ist defendint 
has been in possession of the pronarty for 
more than the last 45 yawes lenis consider- 
able support to the genuiness of the ducument. 
The stridhanım gift under this document 
was made by Ist defendant’s brother Palli 
Nambi Krishnan Nambi. The sérédhanam 
gift was in favour of Ist defendant and her 
husband. After the death of Ist defendant's 
husband, the 1st defendant has been in pos. 
session of the property. Palli Nambi Krishnan 
Nambi was the original kanomdar of the pro- 
perty, and under the séridhanam grant 
Exhibit IIL the property bacame the kanoni- 
hold property of the 1st defendant’s Maswa- 


‘ramanga)ath tarwad. Seeing that the proper- 


ty originally belonged on kanom to Pillai 
Nambi Krishnan Nambiand that it now belongs 
on kanom to Ist defendant’s Haswaramangalath 
tarwad, it is clear that Palli Nambi Krishnan 
Nambi’s title must have passed to Ist defen- 
dant’s Haswaramangalath tarwad under a 
grant from him. This circumstance also sup- 
ports the view that Hxhibit LII is agenuine 
document. Wexhibit I shows that Ist defen- 
dant assigned to 8rd defendant in 1905 her 
right tothe property undar the stridhanaım 
gift. The stridhanam gift under Exhibit 


.. III was, as I have already said, in favour of 


Ist defendant and her husband. The docu- 
ment contains a provision that the donees 
and their progeny should enjoy the property. 
The donees had no progeny at the time of tho 
gift, Narayanan Nambi and Raman Nambi 
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were born many years after. As the latter 
were not in existence on the date of the gift, 
they could not acquire any title to the pro- 
perty under the gift. The party in whom 
the title is now vested under the strzdhanam 
gift is the Ist defendant. Exhibits B and © 
executed by Ist defendant’s sons, Narayanan 
Nambiand Raman Nambi, during their career 
of youthful dissipation cannot bind the Ist 
defendant behind whose back they were exe- 
cuted. 

3. I find that the property in suit is Ist 
defendant's siridhanum property under the 
stridhanam gift, Exhibit IlI. 

4, Asregards the 2nd issue referred for 
trial, itis seen from the evidence that Raman 
Nambi left the country in 1895, being afraid 
of a criminal prosecution in the matter of an 
assignment fraudulently executed by him. 
He has not been heard of since. I do not 
believe the evidence of defendants’ 3rd wintess 
now brought forward to say that some 
pilgrims told him that Raman Nambi was at 
-Haridwar. I disbelieve also his statement 
that Raman Nambi sent a letter from Benares 
to his brother Narayanan Nambi. No such 
letter is forthcoming. The witness is not a 
man of credit,and Iam not prepared to 
believe his evidence, which is, in my opinion, 
the outcome of concoction. The fact remains 
then that Raman Nambi left the country in 
1895 and has never been heard of since. 
he has not been beard of for more than 7 
years by ‘those who would have heard of him 
if we were alive, the presumption of law is 
that heisdead. The present suit was brought 
jn 1906, more than 10 years after Raman 
Nambi left the country, and I think it must 
be held, in the absence of evidence to the con- 
trary, that he was not alive at the date ofsuit. 
Narayanan Nambi died in 1079 (1904) and 
on the date of Narayanan Nambi’s death, 
Raman Nambi had been absent from the 
country for about 9 years. As I have said, 
he has never been heard of since as he left 
the country. It cannot, therefore, be held, 
having regard to the legal presumption 
applicable to the case, that Raman Nambi 
survived Narayanan Nambi. My finding on 
the issue is, therefore, in the negative. 

5. As my finding on the Ist Issue is that 
the property belongs to Ist defendant on 
stridhanam gift, I consider that the order 
of the High Court does not require me to go 
into the larger question of general importance 


As. 


raised by the 3rd Issue, and I have, therefore, 
not taken evidence on that issue. 

This second appeal coming on for final 
hearing after the return of the findings of the 
lower appellate Court, the Court delivered 
the following 

Judgment.—Weacc2pt the finding on 
the lst issue and dismiss the second appeal 
with costs. ` 

` Appeal dismissed. 





MADRAS HIGH COURT. 
SECOND Orvik ApreaL No. 1961 or 1908. 
October 17, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 

Sri Raja VATSAVAYA VENKATA 
SIMHADRI JAGAPATIRAJU BAHADUR 
GARU, Zemindar or KOTTAM— APPELLANT 

versus 

Tur PRESIDENT, TALUQ BOARD, 

COCANADA—Deranpant— RESPONDENT. 

Madras Local Boards Act (Mad. V of 1884), Mad. 
Act VI of 1900—Public road, what is— User by public— 
Passage of cattle of adjoining owners, whether confers 
aright of way on the public. 

All streets over which the public have a right of 
way are public streets under Madras Act V of 1884. 
The mere passago of cattle of the adjoining owners 
does not necessarily confer aright of way on the 
public. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Cocanada, in 
Appeal Suit No. 221 of 1907, presented against 
the decree of the Court of the District 
Munsif of Peddapur, in Original Suit No. 520 
of 1905. 


Judgment.—The judgment of the 
Subordinate Judge is unsatisfactory. It is 
admitted for the respondent that the notifi- 
cation referred to does not make the road a 
public road. Jt merely excepts certain roads 
from the operation of the Act and from that 
exception excludes roads in Zamindarzes. That 
cannot have the effect of making all roads in 
Zamiundaries necessarily public roads. The defi- 
nition of ‘Public road’ in the amending Act VI 
of 1900 states that all roads now public shall 
be public roads. And section 49 of the Madras 
Local Boards Act V of 1884 vests in the 
District Board all public roads now vested in 
the District Board. We go back to the Act 
of 1884 and find that all public streets vest 
in the District Board. Public streets are not 
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defined. We-must take it that all streets 
over which the public have a right of way are 
public streets under the Act of 1884. If, there- 
fore, the road in question was a public street 
under the Act of 1884, it vests in the District 
Board. The Subordinate Jadge has not 
addressed himself to this question. The 
mere passage of the cattle of the adjoining 
owners does not necessarily confer a right of 
way on the public. We must ask the Sub- 


ordinate Judge to find on the evidence on. 


record whether the road was a public road or 
street when Act V of 1884 was passed. Ib is 
_ not suggested that there has been a dedication 
since. We must hold on the authority of the 
decision in Lutchmee Dass v. The Secretary of 
State for India in Oouncil (1), that the pay- 
ment was not voluntary. 

The finding should be returned within four 
weeks and seven days will be allowed for 
filing objections. 

In compliance with the above order the 
Subordinate Judge submitted the following 

FINDING. 

The question on which the High Court in 
Second Appeal No. 1961 of 1909 called for a 
finding from tbis Court is: 

Whether the suit site was a public road 
or street when Act V of 1884 was passed. 

2. All the witnesses for plaintiff (appel- 
lant) depose that the’suit site is in the bed of 
a stream (Gedda) and that it is never known as 
a Punta or-passage for men and cattle. Plain- 
. tiffs 2nd witness deposed that only those 

who owned. lands in the neighbourhood used to 
go by the Gedda and that even those persons 
took only their cattle and ploughing materials 
by that way.’ Plaintiff’s 3rd witness stated 
that only men and cattle of the neighbouring 
cultivators used to go through the Gedda. 
Plaintiff's 4th and Sth witnesses also stated 
that only the neighbouring cultivators used 
the above Gedda as a passage. Plaintiff’s 3rd 
witness deposed that all the cattle in the village 
used since 40 or 50 years to be taken through 
the above Gedda to a hill and certain pasture 
-lands but plaintiffs 5th witness contradicted 
him and stated that the cattle were not taken 
through it to the hill and pasture lands. 
Plaintifi’s Ist witness stated that all the 
cattle in the village used to graze on the 
suit land, bat plaintinff’s 4th witness cən- 
tradicted him and stated that there was never 

(1) 32 ML 456; 6 M. L. T. 242; 19M. L. J. 470; 3 
Ind. Cas. 456, 


any pasture on the land in quesion and that 
the cattle in the village used simply to be 
made to stand there. Immediately to the north 
of the above Gedda there is a tank, and the 
plaintiff’s 3rd witness deposed that in summer 
and at the other times, the ploughing cattle 
used to be washed in that tank and made to 
stand on the suit site after each day’s cultiva 
tion business was over. This is all the 
evidence in the case adduced by the plaintiff 
and there is absolutely none for the defendant 
(respondent) to show how the suit site was 
used at any time. I disbelieve the evidence of 
plaintifs 3rd witness to the effect that all the 
cattle of the village used since 49 or 50 years 
to be taken toa hill and some pasture lands 
through the above Gedda, as it is contradicted 
by that of plaintiff's 5th witness and as the 
witness himself stated he was 40 years old. 
Idisbelieve also the evidence of plaintiff’, 
1st witness to the effect that all the cattle of 
the village used to graze on the suit site, as 
it is contradicted by that of plaintiff's dth 
witness. The evidence of plaintiff's 3rd and 
dth witnesses shows that usually the plough- 
ing cattle in the village used to be washed 
in the neighbouring tank in the summer and 
at other times after the cultivation operations 
for the day ceased and that they used to 
be made stand on the suit site, and this evi- 
dence is quite credible, but the fact that the 
ploughing cattle used to be made to stand 
on the suit site is no user of itasa passage, 
The evidence of plaintiff's witnesses Nos, 2 
3, 4 and 5 establishes that only the owners 
of the land in the neighbourhood of the suit 
site used the above Gedda including the suit 
site asa passage for their men and cattle 
to goto the above lands and that ploughing 
materials used also to be taken through the 
above passage. Plaintiff's 3rd witness stated 
expressly that carts never went by that 
passage. On respondent’s behalf, it is stated 
that the evidence of plaintiff’s witnesses cannot 


. þe believed as they are interested witnesses, 


Plaintiff's 2nd and 5th witnesses are, no doubt 
plaintiff's tenants, but the mere fact that they 
are plaintiff's tenants cannot be taken as a 
ground for rejecting their evidence. Plaintiff's 
3rd witness is a Mahasuldar under the plain- 
tiff and plaintiff's 4th witness is a holder of 
a carpenter’s service imam in the village 
wherein the suit site is situated, but these 
facts do not also detract from the value of their 
evidence, ospecially when defeudant (respond- 
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ent) offered no evidence whatever on the 
subject. On the evidence of the above 
witnesses Nos. 2 to 5 for plaintiff, I must hold 
that the cultivators of lands in the neighbour- 
hood of the suit site used to go to those lands 
through it and to take their men, cattle and 
ploughing materials also through it. The 
above user of the site by only the cultivators 
in the neighbourhood cannot convert the suit 
site into a public road or street. 

3, To establish that a road is a public 
road, ib must be shown that the public have 
used it in such amanner as to warrant the 
inference that the owner intended to make 
over to the public the right to use the land 
asa public road [Anderson v. Juggodumba 
Dasi (2)]. In the present case, the cul- 
tivators of the lands in the neighbourhood of 
the suit land cannot be understood to represent 
the public of the village. All the members of 
the public, that is, all the villagers indis- 
criminately should have used the site as a 
passage before the defendant (rerpondent) 
can claim it asa public road or street. There 
is no evidence, however, that all the members 
of the public in the village used it as a 
passage, and, therefore, it cannot be said that 
the public had a right of way over it. A 
section of the public z.e., owners of the 
lands in the neighbourhood used the site 
as their passage, but that, in my opinion, 
is not sufficient to convert the site into a 
public road or street within the meaning of 
a “road” or a “public road” as defined in 
Act V of 1884. Respondent relied upon 
Sadagopa Charter v. Krishnamoorthy Rao 
(3) aud Maunada Mudali v. Nallayya 
Goundan (4), but I do not find how they can 
help him. In Sadagopa Chartar v. Krish- 
namoorthy Rao (3), it was taken for grant- 
ed that the street through which the Vadagalai 
sect of Vaishnava Brahmins claimed the 
exclusive right to take their idol in procession 
free from obstruction by the Tengalai sect 
was a public street which became vested 
in the Local Board. In the other case above 
cited, it was held that continued user by the 
public of a way raised a presumption that 
that way belonged to the public and had 


been dedicated by the owner for the public 

(2) 6 C. L. R. 282. r 

(3) 30 M. 185; 4 A. L. J. 333; 11 C. W. N. 585;5 
C. L. J. 566 ; 17 M. L. J. 240;9 Bom. L. R. 663; 2 
M. L. T. 204 (P. C.) 

(4) 19 M. L. J. 467; 6 M. L. T. 286; 32 3L 227; 4 
Ind, Oas. 870. 
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use for which it had been used. But in the 
present suit, it has not been shown: that the 
public used the suit site as a way, only a sec- . 
tion of the public having used it as such, and, 
therefore, the presumption referred to in the 
above ruling to the effect that the way isa 


‘public path does not arise. 


4, Considering the evidence and circum- 
stances above detailed, I have to hold thas 
before Act V of 1884 came into force onlya 
section of the public of Suravaram used the 
suit site as a passage for their men, cattle 
and ploughing materials being taken to their 
land in the neighbourhood of ‘the suit site; 
that all the members of tke public in the 
village did not use it as a passage and that, 
therefore, it was no public road or street 
when the above Act came into force. Respond- 
ent adduced no evidence to the contrary. 
“Road” as defined in Act V of 1884 applies 
only to a passage over which the public 
has aright of way. I find that the public 
of the village of Suravaram never exercised a 
rightof way over the suit site and that, 
therefore, the suit site was no public road or 
street when Act V of 1884 was passed. 

This second appeal coming on for final 
hearing, after the return of the finding of the 
lower Court, the Court delivered the 
following er, 

Judgment.—wWe accept the finding, 
reverse the decrees of the Courts below and 
give the plaintiff a decree as prayed for with 
costs throughout. 

Appeal allowed. 
MADRAS HIGH COURT. 
(FULL BENCH.) 
Reverrep Case No. 3 or 1910. 
November 1, 1910. 

Present:— Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 
WILLIAM DARE —PETITONER 
versus 

Mus. BELLE DONNA IGDALIAH 
DARKE—Responpent, GEORGE WHEELER 

— Co- RESPONDENT. 

Divorce Act (IF of 1869), ss. 14,16, 17 and 45— 
Dissolution of marriage—Pendency of the matter before 
High Court under s. 17—Reconciliation between husband 
and wife—Joint petition of parties for cancellation of 
decree for dissolution—Power of High Court to rescind 
District Court’s order. 

After a decree for dissolution of marriage was, 
passed by the District Court under section 14 of the 
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Indian Divorce Act and while the matter was pending 
‘before the High Court for confirmation under section 
17, the husband and wife putin a petition praying 

the High Court to rescind the District Court’s order 

for dissolution on the ground that they had become 
reconciled and wished to live together: 

Held, that the High Court had power, under the 
circumstances, to rescind the District Court’s order 
under section 17 of the Divorce Act. 

Per White, C. J.—There is nothing in the Divorce 
Act which justifies a distinction between the two 
sections (16 and 17) with reference to the power of 
the Court to rescind the decree made in the first 
instance when the parties have resumed the relations 
of husband ard wife since that decree was passed and 
before it has been confirmed or made absolute. 

Culley v. Culiey, 10 A. 559; Lewis v. Lewis, 30 L. J. 
P. & M. 199; Troward v. Troward, 32 W. R. 864; Flower 
v. Flower, 1893 P. 290 ; 63 L. J. P. 28; 1 R. 534, re- 
ferred to. 


Case submitted under section 17, Act IV 
of 1869, by the District Judge of South Mala- 
bar, in O. P. No. 123 of 1909. 

Judgment. 

White, C. J.—In this case the petitioner 
(the husband)obtained ina District Court a 
decree against the respondent for dissolution 
of marriage under section 14 of the Indian 
Divorce Act and for damages and costs 
against the co-respondent. On the decree 
coming before this Court for confirmation 
under section 17 of the Act, he asked that the 
petition might be withdrawn and the decree 
of the District Court rescinded. Affidavits 
were put in by the petitioner and the respond- 
ent in which they stated that since the decree 
they had become reconciled and were living 
together as husband and wife. The question 
is can we do anything more than refuse to 
confirm the decree or can- we rescind it? 

The question now raised before us came 
before the Allahabad High Court in Culley v. 
Oulley (1). In that case on the decree 
coming before the High Court for confirma- 
tion, the petitioner and the respondent put 
in a petition expressing their intention of 
living together as man and wife and asked 
that the decree should not be confirmed. (In 
the case before us the parties say they have 


actually resumed conjugal relations). The 
question whether the Court would have 
jurisdiction to dismiss the petition or to 


rescind the decree does not seem to have been 
considered by the learned Chief Justice and 
the order made was thatthe Court did not 
make absolute the decree of the District 
Judge. This was in accordance with the de- 


« (1) 10 A. 559. 
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cision in Lewis v. Lewis (2), where the judge 
ordinarily doubted, whether he had power 
to dismiss a petition for dissolution after a 
decree nist except at the instance of the 
Queen’s proctor or a third person. 

As regards the status of the parties, an 
order like the order in Culley v. Culley (1), 
would have the same effect as an order dis- 
missing the petition or rescinding the decree 
since they would remain husband and wife. 
But an order which leaves a decree for dis- 
solution outstanding in the case of parties, 
who do not desire that the marriage should 
be dissolved, does not seem a convenient or 
desirable way of disposing of the case if we 
have jurisdiction to make an order which 
would get rid of the decree. 

In Troward v. Troward (8), Butt. J., on the 
application by the petitionerrescinded a decree 
nist for dissolution when the parties had come 
together again. On the same facts, a similar 
order was made by Sir Francis Jeune in 
Flower v. Flower (4). 

In accordance with the more recent English 
practice, I think it is clear that when the 
decree nisi is made by the High Court under 
section 16, this Court would have power to 
rescind the decree on the ground that the 
petitioner and the respondent had come to- 
gether since the making of the decree nisi, 
The question is, is there similar power when 
the decree is under section 17? 

It is, no doubt, not strictly accurate to 
speak of a decree under section 17 as a decree 
nist. Section 16 provides that the decree of 
the High Court “shall, in the first instance, be 
a decree nist.” Section 18 speaks of a decree 
for dissolution of marriage? Under section 
16, the decree is made absolute by the same 
tribunal which pronounced the decree nist. 
Under section 17, the decree is confirmed by 
the tribunal which is the appellate tri- 
bunal for the purposes of the Divorce 
Act though by section 55 there is no appeal 
from a decree of a District Judge for dis- 
solution of marriage. Section 16 empowers 
the High Court, on the application of any 
person, to reverse a decree nisi on the ground 
that it has been obtained by collusion or that 
material facts have not been brought before 
the Court. 

There is no express power given to the 

(3) 30 L. J. P. & M. 199. 


(3) 82 W. R. 864. 
(4) (i898) P, 290; 63 L. J. P. 28; 1 R. 534. 
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High Court by section 17 to reverse or 
rescind a decree. The power of removal 
given to the High Court is a power to 
remove before the decree: has been pro- 
nounced. Under section 16 the right to 
intervene is during 6 months after the making 
of the decree nisi. Under section 17 the right 
to intervene is during the progress of 
the suit inthe Court of the District Judge. 
The reason for this distinction Is not clear. 
Under section 16, if the petitioner fails 
within a reasonable time to move to have the 
decree nisi made absolute, the High Court 
may dismiss the suit. There is no similar 
provision in section 17 and the practice of 
this Court is to deal with cases for confirma- 
tion under section 17 without an application 
by the petitioner. 

But I do not find anything in the Divorce 
Act which requires us to draw a distinction 
between the two sections with reference to the 
power of the Court to rescind the decree made 
in the first instance when the parties have 
resumed the relations of husband and wife 
since that decree was passed and before it 
has been confirmed or made absolute. 

It is difficult on principle to see why the 
wide discretion to make “such other order 
as to the Court seems fit”, given to the High 
Court when the Court has directed further 
enquiry to be made or additional evidence to 
be taken under section 17, should not be 
exerciseable in cases where the Court did not 
cousider further enquiry or additional evi- 
dence necessary. 

As regards section 45 of the Divorce Act, 
I should be inclined to hold that that section 
only applied to matters of procedure and, 
the question before us being one of jurisdic- 
tion that section cannot be relied on for the 
purposes of praying in aid the provisions of 
the Civil Procedure Code of 1908. 

In the present case, I think we have power 
to make an order dismissing the petition and 
setting aside the decree and L think that is 
the order we ought to make. 

Krishnaswami Aiyar, J.—I concur with the 
learned Chief Justice in the conclusion arriv- 
ed at by him. The District Court has pro- 
nounced a decree dissolving the marriage 
under section 14 of the Divorce Act. The 
case has come up before us under section 17 
of the Act. The husband who was the peti- 
tioner has got reconciled to the wife and 
taken her Lack, He does not want to proceed 
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with the petition for divorce. Notwithstand- 
ing the doubt expressed in Lewis v. Lewis (2), 
it would now be perfectly competent to with- 
draw the petition under English Law. See 
Troward v. Troward (3); Flower v. Flower (4); 
Ousey v. Ousey (5). On such withdrawal 
the Court would set aside the decree nisi. I 
take it to be clear that if the proceedings had 
been instituted on the Original Side of the 
High Court, the Court under the like circum- 
stances would make the same order. Sec- 
tion 7 of the Act which requires High Courts 
and District Courts to act and give relief on 
principles as nearly as may be conformable 
to the principles and rules of the Divorce 
Act in England, would enable a withdrawal 
after a decree nisi of the High Court and the 
setting aside of such decree. 

The only question is, whether it makes any 
difference that the decree in this case has 
been passed by the District Court and the 
case has come to the High Court for confirma- 
tion. I think it does not. Section 45 of the 
Act says that subject to the provisions therein 
contained all proceedings under Act shall be 
regulated by the Code of Civil Procedure and 
not merely by the rules of procedure in the 
Code. The competency of a plaintiff to 
withdraw his suit at any stage is affirmed by 
Order XXIII, Rule 1 of the Code of Civil 
Procedure. An original-suit may be with- 
drawn even when the case has been carried 
to the appellate Court. It would seem to 
follow that the pendency of the matter in the 
High Court for confirmation is no ground for 
refusing to permit the withdrawal. When 
the withdrawal of a suit or petition is allow- 
ed by the appellate Court, the Court has the 
power to set aside the original decree and is 
indeed bound to doso. Section 17 of the 
Act empowers the High Court ‘to confirm the 
decree for dissolution of marriage or to make 
such order as to the Court seems fit, after 
such further enquiry as it may have chosen 
to direct. I do not think that the power to 
make such other order as the Court thinks 
fit is limited to cases where further enquiry 
has been ordered. Notwithstanding the use 
of the word ‘thereupon’, I think that the 
word only means “after the enquiry in case an 
enquiry has been ordered.” The Court hav- 
ing the power to make such other order as it 
thinks fit and being bound to act as nearly as 


(5) 1P. D 56 atp. 65; 45 L. J. P, 38; 33l. T. 789; 
24 W. R. 436. 


Vol. VIII] 


GUR PERSHAD V. EDDA BAKSE. 


may be in conformity with the rules and. 
principles of the Divorce Court .the proper 
order that we should make is to set aside the 
decree of the District Court and permit the 
withdrawal of the petition for divorce. 

- Ayling, J.—I coneur in the order proposed 
by thelearned Chief Justice. 

| Order set aside. 


ALLAHABAD HIGH CUURT. 
First OIYIL APPEAL FROM ORDER No. 41 
or 1910. 
November 23, 1910. 
Présent:—Sir George Knox, Kr., Judge, and 
. _ Mr. Justice Griffin. 
GUR PERSHAD—Praintirr— 
APPELLANT 
š versus 
KHUDA BAKSE KUNJRA—Dsrenpawr— 


RESPONDENT. 

Specific Relief Act (T of 1877), s. 54—Perpetual in-` 
junction—Breach of obligation. 

The plaintiff sued for a perpetual injunction 

` that the defendant be restrained from taking, 
Chowdivana dues from him and also from using’ 
force of any kind: 

Held, that such injunction could not be granted. 
Perpetual injunction could be granted to prevent 
ihe breach of an obligation whether express or 
implied and not to prevent a multiplicity of suits 
and the further harassment of the plaintiff in connec- 
tion therewith. 


First appeal from an order of the District 
Judge of Benares, dated the 16th of March, 
1910. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Gokul Prashad, for the Respondent. 

Judgment.—Gur Prasad, the appel- 
lant, instituted a suit as plaintiff in the 
Court of first instance, in which he asked 
the Gourt among other reliefs to grant him 
this relief viz., that a perpetual injunction 
may be issued to the defendant restraining 
him from taking chowdhrana dues from the 
plaintiff and from using foree of any kind. 
With the other reliefs asked for, we are not 
concerned in this appeal. 

The lower appellate Court refused to grant 
the injunction saying that it could not 
grant an injunction restraining the defend. 
ant from receiving any payment which 
the plaintiff might make to him volun- 
tarily and it seemed to that Court unneces- 
sary to grant an injunction restraining him 
from doing what the penal law already makes 
punishable. 


In appeal it is contended before us that 
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the issue of an injunction is necessary in 
order to prevent a multiplicity of suits and 
the further harassment of the plaintiff in 
connection with these matters. We have 
been referred to no precedent in support of a 
claim of this kindand so far as the -deci- 
sions of the Court go, they point in the 
opposite direction. The appellant has over- 
looked that the reason on which he bases 
his prayer foran injunction is contained in 
a section which only grants perpetual injune- 
tions to prevent the breach of an obligation 
existing in favour ofthe appellant whether ex- 
pressly or by implication. There is no law 
which requires a Court to grant perpetual 
injunction as a matter of right. Such injune- 
tions are exceptional remedies and can only 
be granted under exceptional circumstances. 
Hence the necessity for the qualifying words 
contained in section 54 of Act I of 1877. 
The appeal is dismissed with costs. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Garminat Arrear No. 630 or 1910, 
November 22, 1910. 
Present:—Mr. Justice Richards ana 
Mr. Justice Tudbail. 
EMPHROR—AppgcLANt 
TENGU 

' KADIR BAKSH—Accosep. 

Penal Code (Act XLV of 1860), s. 40I—IMisappro- 
priation—Burden of proof—Mode of misappropriation 
of money, prosecution not bound to prove. 

A peon was charged with misappropriation of 
money. The prosecution proved that he had not re- 
turned the money when ib was his duty to return it: 

Held, thatthe prosecution had proved its case; and 
it lay on the accused to prove his defence. The 
prosecntion is not bound to prove the actual mode 
of misappropriation of the money. 


Appeal against an order of acquittal by 
the Sessions Judge of Farrukhabad, dated the 
30th of April, 1910. 

Mr. Fyves, Government Advocate, for the 
Crown. 

Mr. Benode Behari, for the Accused. 

J udgment.—Kadir Baksh was charg 
ed under section 409, Indian Penal Code, on 
two counts with oriminal misappropriation 
of certain money entrusted to him. The 
learned Magistrate convicted and sentenced 
the accused to six months’ rigorous imprison- 
ment on each charge to ran concurrently. The 
learned Sessions Judge reversed the finding 
of the Magistrate, and acquitted the acoused, 
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Government has appealed. Mosu of the facts 
connected with the case are practically 
undisputed. The accused is a process- 
server. He received on the 25th of Septem- 
ber 19CY from the Munsif’s Court Rs. 26-8 
as diet money for witnesses, and then again 
he received Rs. 18 on the 13th of October 
1909, The first summonses should have been 
returned on the 5th of October and the second 
lot on the 22nd of November. The accused 
did notreturn the summonses until the 9th 
of December, 1909 when ke returned them 
uuserved but without the money. He stat- 
ed tlat the money was lost. Between the 
15th of December 1909 and the 17th of 
December 1909, the accused made good the 
money. The evidence showed that there 
were decrees out against the accused which 
he was apparently unable to satisfy. The 
evidence also showed that the accused when 
asked to return the summonses stated that 
some of them had been served and some 
of them not. This statement of the accus- 
ed was untrue, because the summonses were 
alt finally returned unserved. The evidence 
further showed that until the summonses 
were returned unserved, the accused never 
made any report of the loss of the money 
either to the police orto his own officer. 

he learned Sessions Judge says in deal- 
ing with the case: “His defence was that 
he had lost the money while suffering from 
severe illness, but he failed to explain 
why he did not report the alleged loss to 
the police or his own superior officer. 
No satisfactory explanation is given as to 
this omission. On the other hand the 
prosecution has not produced any evidence 
“to establish conclusively that he had 
misappropriated the money tohis own use. 
There were two decrees out against him at 
that time, but it has not been shown that 
he used that money for payment of those 
decrees. The prosecution ought to have shown 
by some evidence that the amount with em- 
bezzlement of which he has been charged had 
in reality been appropriated by him to his 
own useand that his defence was ground- 
less.” In our opinion, the learned Sessions 
Judge is quite wrong in the proposition 
which we understand him to lay down in 
this paragraph of his judgment. There is 
no doubt that if the accused had shown that 
he had really been robbed of the money, 
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he would not ba guilty of the offences with 
which he is charged. It is also true that 
if the evidence for the defence coupled 
with the surrounding circumstances and the 
statement of the accused himself created a 
doubt in the learned Sessions Judge's 
mind asto the guilt of the accused, the ` 
latter would be entitled to get the benefit 
of that doubt. Bat it is entirely wrong 
to suggest that it lay on the prosecution 
to prove the actual mode of misappropria- 
tion of the money. They were not called 
upon to prove that he applied this money 
in the discharge of the decrees against him 
orin any other way. When they proved 
that he had not returned the money in ac- 
cordance with his duty when he returned 
the summonses anserved, the Crown had 
proved their case, and it lay on the accused 
to prove hisdefence. We might refer the 
learned Judge to the provisions of section 114 
of the Indian Evidence Act. The learned 
Judge himself seems to have altogether dis- 
believed the story of the alleged loss which 
is unsupported by any evidence. No doubt, 
some evidence was given that the accused 
wasill. Butit by no means follows that 
because the accused was ill, he was robbed 


_of the money. We think on the evidence 


that the conclusion arrived at by the learn- 
ed Magistrate was right and that arrived 
at by the learned Sessions Judge was wrong. 
On the other hand, when we come to consider 
the question of puniskment we think that we 
ought to take into consideration the good 
character which the accused has borne, also 
the fact that he made good the money which 
he had misappropriated, and that it is possible 
also that he will lose his office, and taking all 
these matters into consideration we do not 
intend that the accused should be kept any 
longer in jail. 

We allow the appeal and finding the accus- 
ed guilty of two offences under section 409, 
Indian Penal Code, we sentence the ac- 
cused to six weeks’ rigorous imprisonment 
on each count the sentences to run con- 
currently. As the accused has already 
served more than six weeks pending the ap- 
pealto the Sessions Judge, the result of 
our order will be that the re-arrest of the ac- 
cused will be unnecessary, and the bail bond 
be discharged. 

Appeal aliowed, 
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ALLAHABAD HIGH COURT. 
Ssconn Civiu Apesat No. 1417 or 1907. 

November 22, 1910. 
Present: —Sir George Knox., KT., Judge. 

MAHTAB GIR AND O0OTHERS— PLAINTIFFS— 
APPELLANTS - 
versus ; i 

RAMZ ANI—DEFEXDANT—RESPONDENT. 

Regulation VII of 1822 —Wajib-ul-arz —Cess—Gov- 
ernment sanction. 

A. Wajib-ul-arz prepared under the authority of 
Regulation VII of 1822, contained a provision as 
to Chaukidari cess: 

Held, that unless it was shown that it was spe- 


cially sanctioned by the Government, it was an illegal 
and unauthorized cess. 


Second appeal from a decision of the 
Additional Judge of Meerut, dated the 20th of 
July, 1907. - i : 

Mr. Gokul Prashad, for the Appellants. 

Mr. Mohan Lal Sandal, for the Respondent. 

Judgment.—tThe lower appellate 
Court has returned a finding to the effect 
that tho plaintiff. appellant has not pro- 
duced any evidence to show that the cess 
for the recovery of which he sues was 
sanctioned by Government. To this finding 
the appellant has objected and it is con- 
tended on his behalf that the Court below 
has overlooked the Wajib-ul-arz of 1870, 
which clearly mentions the cess and which 
could only be entered therein if sanction- 
ed, This contention is not correct. The 
Watib-ul-arz of 1570 is a document prepared 
under the authority conferred upon Settle- 
ment Officers by Regulation VII of 
1822. Section 9 of this Regulation pre- 
scribes inter alia thata “record shall like- 
wise be formed of the rates per bigha of 
each description of land el cetra, and the 
respective shares of the suddar malguzar or 
other manager and the cultivator in lands 
cultivated under kaxkoot, batas or similar 
‘engagements with a distinct specification 
of all cesses of extra collections made by the 
malguzar or village manager or other.” Then 
it went on to say thatthe information col- 
lected on the above points shall be so 
arranged and recorded as to admit of an im- 
mediate reference hereafter by the Courts of 
Judicature. Regarding cesses in particular 
these words were added: “All cesses or 

collections not avowed and sanctioned, nor 
taken into account in fixing the Government 
jama shall be held illegal, and unauthoriz- 
ed, unless now or hereafter specially sanc- 
tioned by Government”. The entry, there- 
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fore, contained in the , Wajib-ul-arz of 1870 
must be taken to be nothing more than a 
record of the fact that in this particular 
village the chowkidar cess is made by the 
malguzar or village manager or other, but 
until it can be shown that it has been a 
cess specially sanctioned by Government, it 
has to be held as illegal and unauthorized. 
No such sanction has been shown. The result 
is that the suit brought by the plaintiff for 
this cess must fail. The appeal is dismissed 
with costs. j : 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Cryin Appeat No. 227 or 1909 
November 15, 1910. 

Present: —Sir John Stanley, Kr., Chief 
Justice, and Mr. Jastice Banerji. 
Nawab Mumtazuddola MOHAMMAD 
FALYAZ ALI KHAN—Derenpant— 

x APPELLANT 
versus 
KALLU SINGH AND ANOTHER—PrANTIHES) 
: — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Civil Procedure Code (Act XIV of 1882), s. [43 —Per- 
mission to bring separate suit for the claim onvitted— 
Competency of Court to grant such permission — 
Jurisdiction—Limitation Act (IX of 1903), Sch. I, arts. 
105, 109—Limitation Act (XV of 1877), s. 2—Mort- 
gagor and mortgagee—Right of mortgagor to sue for 
surplus [profits —Date from which limitation runs— 
Revival of barred right. ; f 

A suit for redemption was instituted in a Munsif’s 
Court. The plaintiff did not claim inthe same suit 
the surplus profits due to him bat obtained permission 
from the Munsif to institute a separate suit for them: 

Held, that the Munsif was competent to grant tho 
permission, although the amount of surplus profits 
exceeded his pecuniary jurisdiction. 

A suit by a mortgagor, after the mortgage has been 
satisfied, to recover surplus collections received by the 
mortgagee, may be brought within three years from 
the time when the mortgagor re-enters the mortgaged 
property. Article 105, and not article 109, of the 
Limitation Act applies. į 

Ram Din v. Bhup Singh, 80 A. 225; 5 A. L. J. 192; 
A. W, N. (1908) 96, distinguished. | 

Nothing contained in the Limitation Act of 1877 
could revive any right which had been barred under 
the earlier Act of Limitation, 

First appeal from the decision of the Sub- 
ordinate Judge of Aligarh, dated the 3lst 
May, 1909. n | i 

The Hon'ble Nawab Abdul Majid (with him 
Messrs. Ghulam Muitaba and Rahmatullah) 


for the Appellants. 
The Hon'ble Mr. Sundar Lal (with him 
Dr Toj Bahudur Sapru), for the Respondents, 
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Judgment.—This appeal arises oub 
ot a suit brought by the plaintiffs-respond- 
ents for surplus collections alleged to have 
been received by the defendant as mortgagee 
of the property of the plaintiffs. The mort- 
gage was made in the year 1850 and a 
redemption suit was instituted in the year 
1905. Before the hearing of the earlier 
suit an application was made to the Judge 
before whom the suit was pending, namely, 
the Munsif of Khurja, for liberty to bring a 
suit for recovery of surplus collections. This 
application was made pursuant to the 
provisions of section 43 of the Code of Civil 
Procedure of 1882, which corresponds with 
Order IJ, Rule 2 of the Code of 1908. The 
learned Munsif granted the applicant’s 
prayer. The suit forredemption was decreed 
on the 21st of May 1908 and on the 2lst 
of August of the same year, the suit out of 
which this appeal has arisen, was instituted. 
The claim in respect of mesne profits is for a 
sum of Rs. 5,500. The Court below gave a 
decree in the plaintiff’s favour and against 
this decree the present appeal has been 
preferred. 

Several points have been raised by the 
learned Vakil for the appellants with which 
itis unnecessary for us to deal. Tho first 
and main contention is that the suit is not 
maintainable in view of the fact that the 
present suit was not cognizable by the 
learned Munsif who gave permission to 
bring the suit, the amount of the claim being 
in excess of his pecuniary jurisdiction. It is 
admitted that the suit for redemption was 
within the cognizance of the Munsif of 
Khurja and that he was competent to try 
that suit. Butitis said that he was not 
competent to give the leave which is con- 
templated by section +43 of the Code of 
1882. That section provides that “a person 
entitled to more than one remedy in respect 
of the same cause of action may sue for all 
orany of his remedies but if he omits, 
except with the leave of the Court obtained 
before the first hearing, to sue for any of 
such remedies he shall not afterwards sue 
for the remedy so omitted.’ We think 
that this rule contemplated that the leave 
to bring the subsequent suit should be 
obtained from the Court before which the 
original suit was pending and that the 
Munsif of Khurja before whom the suit for 
redemption was pending was competent 
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to give leave to bring the later suit. We 
have on the record the order of the Munsif 
granting that permission. Ib is dated the 
12th of May 1905. So far as we can see, no 
other Court was competent to give leave to 
bring the second suit. The suit, therefore, 
out of which this appeal has arisen, was 
not a suit brought contrary to the provisions 
of section 43 but a suit which the plaintiffs 
were authorized to bring under that section. 
they having obtained the permission of the 
Munsif of Khurja to omit the remedy in 
respect of which the present suit has been 
brought and sue for it thereafter. There is 
no force, therefore, in this contention. 

The next contention addressed to us by 
the learned Vakil for the appellants is that 
article 109 and not article 105 of Schedule II 
to the Limitation Acts of 1908 and 1877, is 
applicable to the case. In 1871, Act. IX of 
1871 came into force and in article 105 of 
the second Schedule appended to that Act, 
provision was made for the recovery hy a 
mortgagor of surplus collections received 
by the mortgagee after the mortgage had 
been satisfied, the period of limitation being 
three years from the date of the receipt, 2. e., 
the receipt of the collections. This Act was 
in force up to the passing of Act XV of 1877 
which came into operation on the Ist of 
October, 1877. Article 105 of the second 
Schedule to that Act prescribed a period of 
three years’ limitation for a suit for surplus 
collections to date from the time when the 
mortgagor re-enters on the mortgaged 
property. The same provision in regard to 
limitation is contained in article 105 of the 
recent Act, Act IX of 1908. In section 2 to 
Act XV of 1877, it is prescribed that nothing 
therein contained shall be deemed to revive 
any right to sue barred under Act IX of 
1871 or under any enactment thereby 
repealed. It has been contended before us, 
as we have said, that the article applicable to 
this case is article 109 and not article 105 
of the Acts of 1877 and 1908 and reliance 
has been placed upon a ruling of a Bench 
of this Court in the case of Ram Din v. 
Bhup Singh (1). In that case the plaintiffs, 
who were usufructuary mortgagors, brought 
a suit for redemption on the ground that the 
mortgage debt had been satisfied from the 
profits of the mortgaged property. In that 
suit the plaintiffs did not claim any surplus 

(1) 80 A. 225; 5 A. L. J. 192; A. W. N. (1908) 96. 
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profits nor did they obtain, as in this case, 
leave of the Court to bring a subsequent 
suit for surplus profits. It was held by 
Mr. Justice Aikman and Mr. Justice 
Karamat Husain that the suit was barred 
by the provisions of section 43 of the Code of 
Civil Procedure of 1832. Mr. Justice 
Aikman in his judgment remarked: “In my 
opinion this article must not be construed 
so as to conflict with the provisions of section 
43 of the Code of Civil Procedure and must 
be deemed to refer to cases in which the 
mortgagor has got possession of the morb- 
gaged property otherwise than by means of a 
suit for redemption.” In that case, the suit 
did conflict with the provisions of section 
43 of the Code of Civil Procedure and, there- 
fore, is unlike the suit which is now under 
consideration, in which there is:no conflict 
between section 43 of the Code of Civil 
Procedure of 1882 and article 105 of the 
Limitation Act. But the learned Judges who 
decided that case go on to remark that 
article 105 must be deemed to refer to cases 
in which the mortgagor has got possession 
of the mortgaged property otherwise than 
by means of a suit for redemption. In the 
circumstances of that case, this is merely 
obiter dictum and we are not bound by it. 
We may say, however, that we are unable 
to accept the dictum so expressed. We are 
of opinion that if permission to bring a 
subsequent suit for surplus profits has been 
given in accordance with section 43 of the 
former Code of Civil Procedure or Order II, 
rule 2 of the present Code, there being no 
conflict between the provisions of the article 
and the provisions of the section and order 
respectively, there is no reason why article 
105 of the Limitation Act should not apply 
as it is expressed in terms to do. The 
language of the article precisely meets the 
case before us. In a suit by a mortgagor 
after the mortgage has been satisfied as in 
this case, a suit to recover surplus collections 
received by the mortgagee may be brought 
within three years from the time when the 
mortgagor re-enters the mortgaged property. 
Article 109 does not apply toa case of the 
kind. There is no restriction as to the way 
in which the mortgagor may obtain possession 
and we see no grounds for holding, as did 
the learned Judges in the case above referred 
to, that it only applies to cases in which the 
mortgagor has obtained possession otherwise 
than by means of a redemption suit. We 
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are of opinion that the suit is muintainarble 
and the only article which can apply is 
article 103. Article 109 is applicable to a 
different state of things. It contemplates a 
suit forthe profits of immovable property 
belonging to the plaintiff which have been 
wrongfully received by the defendant and 
not to a suit by a mortgagor for surplus 
collections. 

Another point has been raised by the 
learned Vakil for the appellants and that 
is that under ActIX of 1871 limitation ran 
from the date of the receipt of the surplus 
collections and that this provision was, in 
no way, affected by the provisions of Act XV 
of 1877, which altered the period from which 
limitation began to run. As we have said, 
section 2 of the Act of 1877 prescribes 
that nothing therein contained should revive 
any right which had been barred under the 
earlier statutes. We think that this con- 
tention is well-founded and that the plaintiffs - 
are not entitled to recover surplus profits 
which were received prior to the Ist of 
October, 1874, To this extent the argument 
addressed to us must prevail. The learned 
Advocate and Vakil for the respective parties 
have calculated what sum should be allowed 
in respect of the surplus collections for the 
period prior tə the Ist of October, 1874 and 
they are agreed that Rs. 500 represents the 
amount of the surplus collections for that 
period. 

These are the only matters which have 
been discussed before us. We allow the 
appeal in so far that we reduce the amount 
decreed to the plaintiffs by a sum of Rs. 509. 
Jn other respects the decree of the Court 
below will stand. We direct that the par- 
ties shall pay and receive costs in propor- 
tion to failure and success in both Courts. 
Costs in this Court will include fees on the 
higher scale. 

Appeal ailowed in part. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civin APPEAL No. 39 or 1909. 
February 15, 1910. 
Present:—Mr. Evans, A. J. O. 
MAIKU LAL AND OTHERS— Derenpants— 
APPELLANTS 
Versus 
Chaudhri Saiyed MOHAMMAD MAH AND 
ANOTHER—PLAINTIFFS— RESPONDENTS. 

Under-praprictary rights- Sir and Nankar riyhis, 
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—Clain for wnder-proprietary rights not made at regu- 
lar settlement—Sub-Settlement Act XXVI of 1866— 
Estoppel—Landlord accepting mortgage of non- 
transferable holding, effect of. 

“ Where a person at the time of regular settloment 
of the province of Oudh claimed certain land as sir 
and also certain nankar rights and was decreed by 
the Settlement Courts only heritable and non-trans- 
ferable rights, subject to the payment of a fixed 
amount of rent: Held, thut ho could not subsequently 
claim under-proprietary rights with respect to the 
same land. 

Ittappan v. Manavikrama, 21 M. 153, referred to. 

Where a landlord accepts from a tenant mortgage 
of his non-transferable holding or brings a suit for 
arrears of rent styling him in the piaint as an under- 
proprietor, there can be no estoppel in law unless the 
person pleading it can show that by such action of 
the landlord he has been made to alter his position to 
his detriment. 


Appeal against the order of the Additional 
Judge of Hardoi, dated tho 27th February 
1909. 

Babu Ishwart Dayal, for the Appellants. 

Mr. Mohammad Wasim and Mir Amjad 
Ali, for the Respondents. 

Judgment.—tin this case the re- 
spondents instituted a suit to obtain a declara- 
tion that the appellants had no under-proprie- 
tary rights in 353 bighas 7 biswas of land situat- 
ed in the village of Eknarua. The allegations 
in the plaint are that the respondents were 
zumindars of the entire village and that the 
appellants are in possession of 353 beghas, 7 
biswasas gqabzadars without power of transfer 
according to several decisions of the Settle- 
ment Court. During the recent settlement 
an order was passed by the Settlement 
Officer on the 19th September, 1903, declar- 
ing the appellants to be under-proprietors 
and reducing their rent from Rs. 1,027-3-0 to 
Rs. 772-15, The cause of action was accord- 
ingly stated to be the 1$th September, 
1908, the date on which the order of the 
Settlement Officer was passed and this suit 
was instituted on the 16th September, 1908. 
The appellants’ defence was that they were 
old zemindars of the village and that they had 
always held the land in dispute as under- 
proprietors. They further pleaded that the 
respondents for certain reasons were estopped 
from-bringing their claim and that the suit 
was barred by limitation. The learned Sub- 
ordinate Judge decided, first, that the suit was 
not barred by limitation. Secondly, that the 
appellants were not under-proprietors of the 
land in dispute. Thirdly, that the respondents 
were not estopped from bringing this claim. 
Tle findings on issues Nos. 2 and 3 only are 
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contested on appeal. 

The following facts are undisputed. On 
the 20th February, 1867, the Settlement 
Officer dismissed the claim of the predecessors 
of the appellants for possession of the village 
of Eknaura (Ext. A6) with the remark that, 
whatever proprietary right they had, kad van- 
ished and in the year 1838 A. D. they took the 
village on a lease which resulted in an annual 
loss and after that they never held up to An- 
vexation. Attached to this order, there isa 
vernacular order of the same date (Exhibit A 
5) to the effect.thatin the opinion of the Settle- 
ment Officer thethen plaintiffs werenot entitled 
to a lease of the village and then the follow- 
ing words are added: “jo huquq matahti adna 
yani sir nankar wagbi muddaiyan pate hain, 
uske nisbet unko judagana dawa karna chahye”. 
I understand this order to mean that the 
Settlement Officer directed the plaintiffs to 
file a claim as to any other rights such as 
sir nankar etc., which they thought they 
were entitled to in the village. After this, 
we come to Exhibit 14, which is an order of 
the Settlement Officer dated the l5th June 
1867. The claim is beaded as one for sir. It 
appears that the Settlement Officer held that 
the plaintiffs could not establish their claim, 
but in order to treat them as liberally as pos- 
sible, he was prepared to pass anorderaccording 
to certain concessions granted by the pre- 
decessors of the respondents. He accordingly 
granted the plaintiffs a decree for 32 kacha 
bighas muafi land and Rs. 25 nankar. He 
also granted them the right to hold the land 
they cultivated at therate of 16 annas per 
kacha bigha. Inthe body of the judgment, 
he states thatthe plaintiffs then held jointly 
some 1400 kacha bighas of land. It is con- 
ceded that the land which the appellant’s 
predecessors then held is practically the same ` 
358 odd bighas with respect to which the 
present claim is filed. Against this order, an 
appeal was preferred to the Commissioner 
who dismissed it by his order dated the 12th 
August, 1867, (Exhibit 15). An appeal was 
preferred to the Financial Commissioner, who, 
in his order dated the 7th October, 1868, 
(Exhibit 16), stated that the Settlement 
Officer had explained with reference to hig 
previous orders that the right decreed to 
the predecessors of the appellants with 
respect to their Sir lands should not be 
transferable though heritable, and that it was 
not necessary to make further inquiry into 
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the status of the plaintiff as the decree had 
been passed on a compromise. He further re- 
marked that the Commissioner appeared to 
be of a different opinion. The Financial Com- 
missioner’s tinal remarks are as below :— 

I concur with the Commissioner that 
when a case comes to be compromised, 
-the terms should be clearly reduced to writing. 
Captain Young says the compromise cover= 
ed no transferable right. The defendants 
-could have no reasonable objection to 
extend the terms .but unless they do, it 
cannot now be decreed”. I take it that the 
meaning of this is that the Settlement 
Officer’s decree upon the compromise was 
finally upheld and that it was decided that 
the then plaintiffs had no transferable rights 
iu the land cultivated by them. Therefore, 
there is a very clear decision that they had 
no under-proprietary rights. The contention 
taken by the learned Advocate for the ap- 
pellants upon these documents is that there 
has been no final adjudication as to the 
rights of the appellants or their predecessors 
with respect to this land andas they have 
been in continuous occupation from some time 
after the 13th February 1844, they have 
acquired an under-proprietary title by pres- 
cription, the three essentials laid down 
in Maharaja Jagatjit Singh v. Suraj Baksh 
Singh (1), being proved beyond reasonable 
doubt, In this ruling it is laid down that in 
order to establish an under-proprietary title 
it is necessary to prove (1) that the claimant 
had formeriy been a proprietor, (2) that 
the land in suit had been held by him or 
some person from whom he inherited at some 
time since the 13th February, 1844, and (3) 
that it was held by the claimant as sir or 
nankar when he was in proprietary possession. 
It was contended on behalf of tho respond- 
onbs thit the predecessors of the appellants 
set forth the whole of this claim when they 
presented the petition to the Settlement 
Officer which was disposed of on the 15th 
June 1887. The Oudh Sub-Settlement Act 
came intoforce in 1866 and, therefore, the 
predecessors of the appellants were in a posi- 
tion to know exactly what they could legally 
claim as against the predecessors of the re- 
spondents aud it must bə assumed thas they 
abandoned any rights beyond thoso which 
they setforth in their application t> tha 
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Settlement Officer. It is to be noted that, 
after the Financial Commissioner passed the 
final order in 1868, there was no dispute he- 
tween the parties at all, but the whole dis- 
pute was revived in consequence of the order 
of the Settlement Officer dated the 19th 
September, 1903, which was apparently 
passed upon an office report. J re-produce 
this order verbatim — These holdings 
do not appear to be occupancy holdings that 
is, the holders are not ocewpaney tenants but 
are wunider-proprietars. Under Rule XV 
of. the rules under section +0 of Act 
XVII of 1896, the rents must be re- 
duced as they cannot under that rule 
exceed 75 of the valuation of the holdings. 
I think this is a case where the order of the 
last settlement for a payment of arent ofa 
rupee the kacha bigha might have been 
maintained, but it is impossible to do so 
under the rules. The rents are, therefore, 
fixed as per column 13 of the annexed state- 
ment (marked A). The rent-freo khatas 
remain rent-free in accordance with the 
settlement decree. The holders get the 
sir nankar in cash.” (Ext. 2). 

Stated shortly the case for the appel- 
lants is that no cause of action has yet 
arisen which would compel them to in- 
stitute a suit for possession or for declara- 
tion because they have held the land eon- 
tinuously and their possession has never been 
interfered with up to date. In my opinion 
the contention of the appellants is un- 
sound. It is notdisputed that in 1857 the 
whole question as to the rights of the appel- 
lants in this village came up for adjudica- 
tion before the Settlement Officer and the pre- 
decessors of the respondents distinctly denied 
thetitle of the predecessors of the appellants 
to anything atall. Moreover, to settle all 
disputes between the parties, certain conces- 
sions were made on behalf of the predecessors 
of the respondents and a decree was passed by 
the Settlement Officer accordingly. I cannot 
hold that the fact that the appellants and 
their predecessors have since that date been in 
continuous possession of the land in suit 
under this compromise gives them a right 
to re-open a dispute which was settled more 
than forty years ago. Itis conceded that 
when the settlement proceedings took place 
in 1867, the predecessors of the appellauts 
had aright to claim a certain interest in 
this village and on the first occasion they 
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claimed a lease of the whole village which 
was dismissed and then they claimed cer- 
tain str land and nankar which was decreed 
upon a compromise. It must be assumed, 
therefore, that there was an infringement 
of their riguts by the predecessors of the 
respondents and a cause of action arose 
under which they were entitled to ask for 
an adjudication as to those interests. It has 
been held, in the case of Ittapan v. Manavi- 
krama (2), that “ where there has been an 
infringement of one right and one cause of 
action has arisen, the plaintiffs must take his 
whole claim once for all in one suit.” The 
meaning of the term “cause of action,” has 
been discussed in this case andit was explained 
that it is understood to mean “all the 
circumstances alleged by the plaintiff to 
exist which, if proved or admitted, entitle 
- him to the relief prayed for.” 


Now it is perfectly clear that if the 
predecessors of the appellants were ina 
positionto claim sir land and nankar, they 
were also in a position to claim under-pro- 
prietary rights which may be considered 
superior to such rights as sir and nankar 
and itis idle for the appellants to contend 
that no cause of action arose so long as they 
held possession on terms admittedly inferior 
to that of under-proprietors. On a full con- 
sideration of the whole facts, I am of opinion 
that the appellants are not now in a posi- 
tion to re-open the dispute which was settled 
in I867 and, therefore, it is unnecessary to 
decide the question whether they could or 
could not establish a title to hold the land 
as under-proprietors by prescription. This 
disposes of the main contention taken on 
behalf of the appellants. The last conten- 
tion is that certain events have taken place 
which estop the respondents from denying 
appellant’s title as under-proprieters and I 
am referred to Exhibits All and A12. It 
appears that in the year 1900, the Court of 
Wards was in charge of the respondent’s estate 
under circumstances, which the parties can- 
not explain, and some takaw was advanced 
to some of the predecessors of the appellants 
and they executed a mortgage-deed of 
certain lands which they described as “jiski 
digree bahag mamugiran hochukt hai”. They 
evidently referred to some of the plots with 
respect to which the Settlement Officer had 


granted a decree and itis t 
EN contended that as 
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the Court of Wards accepted the mortgage- 
deed, they admitted the rights of the predeces- 


“sors of the appellants to transfer the land and, 


therefore, they admitted an under-proprietary 
title. It is not pretended that the appellants 
were prejudiced in any way in consequence 
of the admission made by the Court of Wards 
on this occasion and I fail to understand how 
an estoppel canarise with respect to these 
documents, even assuming that the present 
respondents are bound by the action taken by 
the Court of Wards in 1900. Thereare twoother 
documents, however, with respect to which a 
more difficult question arises. These are Hx- 
hibits AS and A9, two decrees obtained 
against two of the appellants by the respond- 
ents on the 29th July, 1908 before this suit was 
instituted on account of arrears of under- 
proprietary rent. It is convenient to re- 
produce the judgment of the Court in one case 
which is as below:— Plaintiff is superior 
proprietor of M. Eknaura a revenue-free 
village and the defendant under-proprietor 
of the land in suit situate therein. The plain- 
tiff claims for arrears of rent and Rs. 7-13 
for local rates and collection dues for the year 
1315F. The defendant admits the arrears 
of rent but pleads that he is not respon- 
sible for Rs. 7-13 local rates. Issue: Is de- 
fendant responsible for Rs. 7-13 local rates 
and collection dues?” 

“The plaintiff has produced no proof for 
collection dues but he is entitled under section 
13 of Act XI of 1906 ta realize from the 
defendant the local rates therein specified, 
which by calculation stand at Rs.1-11-5.° 
I decide the issue partly in favour of the 
plaintiff and give him a decree of Rs. 48-13-9 
rent and Rs. 1-11-5 local rates with propor- 
tionate costs.” Section 13 of Act XI of 
1906 provides that certain local rates are 
recoverable by the landlord from an under- 
proprietor and it is, therefore, céntended 
that as the appellants were compelled to pay 
these cesses because the respondents described 
them as under-proprietors, they suffered a 
pecuniary loss to the extent that they had 
to satisfy the decree of cesses and if the 
respondents had not in their plaint admitted 
their under-proprietary rights, they would 
never have been compelled to pay this 
money. Itis argued that the respondents 
are at any rate estopped from bringing the 
claim with respect tothe interests of the 
two appellants affected by these decrees, 
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The reply to this argument on behalf of the - 


respondents is that under the order of the 
Settlement Oficer dated the 19th Septem- 
ber, 1903, the original rent fixed by the 
Settlement Officer in 1867 was reduced from 
Rs. 1,027-3 to Rs. 772 and the rent assessed 
under the order of 1903 on the particular 
plots held by the defendants (now appel- 
lants) in the cases referred to above was 
proportionately less and even if the cesses 
decreed be added, the total amount claimed 
was less than these particular appellants 
would have had to pay if the claim had been 
made according to the order of the Set- 
tlement Officer dated the 15th June 1967. 
Therefore, although they were erroneously 
described as matahatdars in the plaints in 
this suit, they saffered no pecuniary loss, 
and the respondents are not estopped now 
from bringing the presentclaim. It is now 
conceded on behalf of the appellants that 
the amount claimed plus cesses in 1908 was 
less than the amount for which they were 
liable under order of the Settlement Officer 
dated the 15th June, 1867 and, therefore, I 
cannot hold that any of the appellants were 
prejudiced either pecuniarily or in any other 
way by the allegations made in the plaint 
of 1908. 

It is settled law that no estoppel can 
arise unless the person claiming the estop- 
pel can skow that he has, in consequence of 
the representation made by the other party, 
been induced to alter his position to his 
own detriment. I may refer to Ameer 
Alis Law of Evidence, Ist Edition, page 
752, where the authorities on the subject are 
collected. The following proposition of law 
is laid down:—“As the foundation of the 
doctrine is the changed situation of the 
parties referable to the representation as its 
cause, a person cannot use as an estoppel a 
statement by which he has been in no way 
misled or induced to alter to his own detri- 
ment his previous position”. This dictum is 
based on rulings of the Calcutta, Bombay 
and Allahabad High Courts and several 
English aathorities cited in this foot-note and 
T follow itin this case. I do not find that 
any of the appellants can resist the claim on 
the ground that any estoppel arises with 
respect to Exhibits AS and AQ. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
MISCELLANEOUS APPLIGATION No. 152 or 1910. 
November 14, 1910. 
Preseni:—Mr. Evans, A. J. C., and 
Mr. Lindsay, O. A. J. C. 
DEPUTY COMMISSIONER, LUCKNOW 
—APPLICANT 
1ersus 
Tur ESTATE or Lara KALI CHARAN] 
DecraseD AND TEJ KISHBN—Ossecror— 
Oprostre PARTY. 
Will—Bequest in favour of the Collector of a District 
— Whether bequest in favour of Government —“Collector”, 
meaning of —Legatee—Beneficiary—Trustee—Lost Will 
— Will traced to the testator's possession—Noat coming 
ferth at his death —Presumption—Revroeation—Eri. 
dence—Declarations of testator that he had revoked the 
Will not admissible—Probate and Administration Act 
(Vof 1881), ss. 2l and 41—Legatee interested only in 
portion of the testator’s property—Grant of the Letters 
of Administration for the whole property —Court Fees 
Act (VIE of 1870), 8. 19 I (1)—Court-fee not paid -— 
Application can be heard. á 


Section 19 I (1) of the Court Fees Act is no bar to 
the hearing of an application for the grant of probate 
or Letters of Administration if proper Court-fee has 
not been paid. Ifthe petitioner undertakes to pay 
such Conrt-fee as may be found due if his application 
is accepted, the Court will hear the application. 

A Will provided: “The executrix will pay out of my 
ostate into the hands of the Collector of Lucknow 
Government promissory-notes of the value of 
Rs. 100,000, The said Collector will realise 
for ever and anon the interest on thoso 
notes,......will establish an educational institu: 
tion or school in my...Lalta Prasada walin 
house and pay out of the interest «monthly for tho 
expenses thoreof,...will pay ont of the balanco..,.., 
monthly for the expenses of...... two shivalayas...... If 
it is considered necessary to modify in any way these 
expenses, tho said Collector will do so...... Tho said 
educational institution shall be named—School. The 
Collector shall have full power in the management and 
working of the said School. For the purpose of building 
a house,,,... for the School..,...the execntrix shall pay 
into the hands of the said Collector Rs. 2,500 out of 
my estate”. 

Held, (1) that the provisions of the Will wero not 
vague or indotinite and that the bequest was in 
favour of a specified or definite person. 

(2) that the bequest was not made in favour of 
Government but in favour of the “Collector of 
Lucknow”, meaning the person who for the time 
being held the office of the Deputy Commissioner of 
the Lucknow District. 

(3) that although the interost of the Deputy Oom- 
missioner under the Will was not a bencficial interest 
but merely that of a trustee, the administration of 
the whole or of any portion of the property could, not- 
withstanding section 21 of the Probate and Adminis- 
tration Act, under section 41 of the same Act, bo 
granted to the Deputy Commissioner in view of the 
safety of the estate and of the probability that it will 
be properly administered. 
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(4) that atestator’s doclarations, alleged to have 
been made by him at various times prior to his death 
that he had revokedand destroyed his Will, are not 
legally admissible in evidence to prove the actual 
fact of the destruction of the Will. 

Staines v. Stewart and Jones, 2 Sw. and Tr. 320; 
BLL. J. P. 10; 8 Jur. (x. s.) 440; 5 L. T. 457 and 
Keen v. Keen, (1873) 3 P. nnd D. 105, 29 T. T. 2473 
42 L. J. P. 6L, reforred to. 

(5) that although the general presumption of law 
is, that if a Willis traced to the testator’s possession 
and is not forthcoming at the time of his death, it 
has been destroyed by him, this presumption does not 
arise unless there is evidence to satisfy tho Court 
that it was not in existence at his death. In all such 
cases the question to be determined before the raising 
ofthe presumption is whether the Will was or was 
not in existence at the time of the testator’s death, 
and where it is found on evidence that after the 
testator’s death no bona fide search for the Will was 
made by an independent person and the depositories 
of the deceased were shortly prior to and after his 
death accessible to the only person who was interested 
jn destroying the Will, no such presumption arose. 

Welch v. Phillips, 1 Moo. P. C. 299 aé p. 3038; £8 R. 
R. 83; Sudgen v. Lord St. Leonards, 1 Pr. D. 154; 45 L. 
J.P. 49; 34 L. T. 872; 24 W. R. 60; Brown v. 
Brown, 112 R. R.815; 8 El. and Bl. 876; 27L, J. Q. 
B. 173; 4 Jur. (x. s.) 168 ; Finch v. Finch, 1 P. and D. 
371; 36 L. J. P. 78; 16 L. T, 268; 15 W. R. 797; 
Polnsra v. Whatton, 33 L. J.P. M. and A. C. 144; 
3 Sw. and Tr, 449 ; 10 Jur. (N. 8.) 756 ; 10 L. T. 754; 
3 W. R. 108, Allan v. Morrison, (1900) L. R. App. Cas. 
604; 69 L. J. P. C. 141; Anwar Hossain v. Secretary 
of State for India, 81 C. 885 and Shib Sabitri Prasad v. 
The Collector of Meerut, 29 A.82;3A.L.J. 747; A. 
W. N. (1906) 295, referred to. . 

Pandit Gokaran Nath Misra, Babus RBasudeo 
Lall, Nogendra Nuth Ghosal, Ajit Pershad and 
Hari Kishen Dhaon, for the Applicant. 

Sayed Zahur Ahmed, Babus Kedar Nath 
and P. C. Gupta, for the Objector. 

Order .—This is a case under section 64 
of the Probate and Administration Act, 1581 
(Act V of 1881) in which the Deputy Com- 
missioner of Lucknow applies for Letters of 
Administration with a copy of the Will*¥ annex- 

*The translation of the Will is as follows:— 


‘ Will. ; 

(This is) written by Sri Kali Charan Khatrison o 
the late Chhedi Lal Khatri, ocoupation banking and 
money-lending, caste Khatri, resident of Matiaburj, 
Pergana Magura, Thana Garden Reach, Sub-Registry 
Alipur, District 24-Perganas (as) his Will. T have by 
my own exertions (labour) amassed some wealth by 
carrying on business for a long time in the town of 
Murshidabad, Matiaburj and Calcutta, and have also 
acquired some immovable property. My ancestral 
home being in Lucknow city, I have established there 
a Sadabart and a Shivalaya (temple of Siva) on the 
panks of the Gomti but the (god) Siva has not yet 
been consecrated. And I have for long entertained a 
desire to spend more in works of religion (dharma). 
Upwards of thirty years ago a ‘registered farkhat 
(forigh khati, release) was executed between me and 
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ed, toa portion of the estate left by one Kali 





my brothers and I am entirely separate from them. 
And whatever of movable and immovable property 
I havo is my own self-acquisition; I have never 
received nor asked for any help whatevér from 
paternal funds or from my brothers either in money 
orlabour, And they have no right in, or connection 
with, the aforesaid property. Ihave neither son nor 
daughter. My only wife Srimati Bibi Gujru, my 
heir (waris), is living. Being for the (last) few days 
in indifferent health and entertaining apprehension af 
my life, it has become necessary to make in accordance 
with (my) long cherished desire some provision 
regarding the property I may leave behind. I, there- 
fore, execute this last Will. The provisions of this 
Willshall be carried out in all its details after my 
death. None will have power to override any of its 
provisions. But if in future TI do not makeany other 
Will, this Will shall be considered as my last Will. 

1. I appoint my wife Srimati Bibi Gajru executrix 
of this my Will. 

2. Lhave no debts to pay. I have to receive a large 
sum of money from very many people. This wili all 
appear from my books of account and other docu- 
monts which I have. The execatrix will realize all 
monies duo to me either by suit or amicably. 

3. The executrix will spend out of my said estate 
Rs. 2,000 on my adya Shradh (firstfuneral ceremonies) 
and Rs. 3,000 on my Shradh at Gaya. 

4. I give to my wifo, the said Srimati Bibi Gujra, 
authority to adopt a son. If after adoption such son 
dies, my wife shall have authority to adopt three 

sons in succession. 

5. Lwas born in mohalla Katari Toln near Chowk 

in the town of Lucknow. Near my birth place is the 
house and land of Lalta Prasad, which I have pur- 
chased and whereon I intend to establish a Sadabart 
anda temple (Thakurbati) and an idol. But this 
has not yet been done. Besides this 1 have erected 
a Shivalaya on the banks of the Gomti, but the idol 
Shiva has not been consecrated there, The executrix 
will erect the Thakurbati (temple) ont of (the funds 
of) my estate. 
e 6. The executrix will pay out of my estate into the 
hands of the Collector of Lucknow Government pro- 
missory-notes of the value of Rs. 100,000 (one lakh) 
carrying 3} per cent. interest. The said Collector will 
realize for ever and anon the interest on those 
notes. The Collector will establish an educational 
institution or school in my said Lalta Prasada wala 
house and pay out of the interest on the Govern- 
ment promissorv-notes Rs, 200 monthly for the 
expenses thereof. The said Collector will, besides, 
pay out of the balance of interest: Ra. 70 
monthly for the expenses of the two Shivalayas, and 
when the Thakurbati is built complete, the said 
Collector will pay out of the balance of interest its 
monthly expenses. If itis considered necessary to 
modify in any way these expenses, the said Collector 
willdo so; my heirs and successors shall not be 
allowed to take any exception to any such acts of the 
Collector. Only the said educational institution shall 
be named the “Kali Charan Vidyalaya or School.” 

7. The Collector shall have full powers in the 
management and working of the said school, my heirs 
shall not interfere therein in any way. 

8. The burden of the management and working of 
the Sadubart, Shivalaya and} Thakurbati, I lay upon 
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Charan Khattri who died at Calcutta on the 


llth August 1906. 

Before proceeding to set outin detail the 
grounds upon which the application is made 
and the grounds upon which it is opposed, it 
will be convenient to give a short sketch 
of the events which have led up the filing 
of the petition under consideration. 

The deceased Kali Charan was a native of 
Lucknow city who for many years before his 
death had been carrying on business as a trader 
in Calcutta, and who appears to have amassed 
a not inconsiderable fortune. There is no pre- 
cise evidence on record to shuw what the 
extent of the fortune was, but it is certain 
that Kali Charan left a large sum of money 
held in deposit in the Bank of Bengal as 
well as immovable property situated both in 
Calcutta and in Lucknow and it is estimated 
thatthe value of the property left by the 
deceased amounted to several lakhs of rupees. 

Kali Charan has no children of his own. 
His wife, Musammat Gujrao Bibi, died on the 
31st of December, 1900, and in 1902 Kali 
Charan adopted as his son _a boy named Tei 
my brother’s son Sriman Baijoo Lal Khatri during 
his life. After his death (this burden) will rest upon 
my other nephew (brother’s son) Sriman Narain Das 
Khatri if residing in Lucknow. Otherwise he shall 
discharge all these duties whom the said Collector 
entrusts therewith. 

9. Ont of my estate at an expense of from Rs. 3,909 
to Rs. 4,000, the executrix shall consecrate the idol 
Shiva in the temple which 1 have built on the banks 
of the Gomti; and she shall, at the expense of the 
game extent, also build a pucca ghat for the, use of 
the public on the banks of the said river. 

10. Out of my estate my said nephew Sriman 
Baijoo Lal Khatri shall receive during his life-time 
Rs. 80 permonth for his maintenance and the said 
nephew Sriman Narain Das Khatri shall receive in 
the case of his residing in Lucknow Rs. 25 monthly 
for his maintenance. Besides this, Abdulla and 
Ahmed Husain of Matia Burj shall, during tho life- 
time of each, receive Rs. 10 and Rs. 6 per month 
respectively. 

Jl. The executrix shall have power to sell my 
immovable property situate in Bengal. f 

12. Whatever remains over of my estate after the 
provisions made in the foregoing pragraphs, my said 
wife Srimati Bibi Gujru shall possess and enjoy for a 
life-estate. On her demise the adopted son shall 
have full proprietary right in my estate. If, however, 
my wife departs this life without having made any 
adoption, whoever may be my heir according to law 
at the time of my wife’s death shall inherit my 
estate. 

13. Forthe purpose of building a house etc, for 
the School to be established in my Lalta Prasad wala 
house, the executrix shall pay into the handsof the 
said Collector Rs. 25,000 (twenty-five thousand) out 
‘of my estate, 
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Kishen who figures in this casaas the party 
opposing the grant of the Letters of Adminis- 
tration sought by the Deputy Commissioner of 
Lucknow. 

The deceased used to spend his time be- 
tween Lucknow aud Calcutta andit is admit- 
ted that for several years previous to his death 
he was in a poor state of health. He suffere] 
from stomachic disorders and from piles and 
was under medical care more or less cən- 
tinaously, till the day he died at Garden Reach 
(Matia Baraj), Caleutta, on the llth Auguit 
1906. 

At the time of his death, the boy Tej Kishen 
was living with him. Theother inmates of 
the house were the servants who helped Kali 
Charan both in his business and in his 
domestic affairs. The news of Kali Charan’s 
decease was telegraphed up country and a day 
or two after, some of his relatives arrived in 
Calcutta one of whom was his nephew Narain 
Das. Another was Musammat Sahodra Bibi 
the natural mother of the boy Tej Kishen. i 

A dispute at once arose between Tej 
Kishen and Narain Das as tothe right of 
succession to Kali Charan’s estate. Tej 
Kishen claimed the whole property as being 
Kali Charan’s adopted son. Narain Das, Si 
the other hand, denied the status asserted by 
Tej Kishen and demanded the entire estate ns 
being Kali Charan’s nephew and nearest of 
kin. This dispute was settled for a time by 
an agreement made on the 2nd September 
1906 by which the rival claimants consente 1 
to divide the estate and share alike 
subject to certain provisions for the mainten- 
ance of some charities and religious endo v- 
ments, for the payment of the marriaze 
expenses of a grand-niecs of Kali Charan, 
for the maintenance of the widow and 
mother of one of Kali Charan’s nephews 
Baij Nath (who had predeceased Kali 
Charan) and for the payment of a sum 
of Rs. 1,009 to one Abdullah, who had 
been a servant of Kali Charan’s for many 
years. Hach of the claimants in pursuance 
of this compromise executed a deed of releasa 
in favour of the other, Tej Kishen. who wa 
a minor at the time, being represented by 
his mother and natural guardian, Musim if 
Sahodra Bibi. The truce brought about by 
these transactions did not last long. In 
February, 1907, an application was presented 
in the Court of the Subordinate Judge, Luecx- 
now, for the grant of a certificate under the 
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Succession Certificate Act (VII of 1889) to 
enable Tej Kishen to collect certain debts 
owing to the estate of Kali Charan. This 
application was filed on behalf of Tej Kishen 
by his maternal’ grand-father Shankar Das 
who described himself as the guardian of Tej 
Kishen. In this application it was represent- 
ed that Tej Kishen was entitled to the certi- 
ficate as adopted son and sole heir‘of Kali 
Charan and in paragraph 5 of the application 
it was stated that there was no legal obstacle 
to the grant, as the deceased, Kali Charan, 
had made no Will (koi wasiyat nuhi ki). The 
application was resisted by Narain: Das who 
denied that Tej Kishen was Kali Charan’s 
adopted son and claimed that he, as nephew of 
the deceased, was entitled to have the entire 
estate: and in pursuance of this claim Narain 
Das in May, 1907, filed a counter-petition ask- 
ing that the Succession Certificate should be 
awarded to him and not to Tej Kishen. In 
the first paragraph of the petition put in by 
Narain Das, he stated that Kali Charan had 
died without leaving a Will (bila wasiyat faut 
hue). This litigation was at length decided in 
favour of Tej Kishen who was granted a certi- 
ficate by an order of the Court dated the 23rd 
December, 1908. The petition of Narain Das 
was dismissed. 

In 1909, the certificate granted to T'ej 
Kishen was extended in order to enable 
hin: to collect moneys due on certain Govern- 
ment promissory-notes which had been 
placed by Kali Charan in deposit with the 
Bank of Bengal. The order for extension was 
passed in September, 1909, and on the 2nd 
October, 1909, an application was put in on 
behalf of the Deputy Commissioner of Luck- 
now under section 18 of the Succession 
Certifizate Act (VII of 1889) praying for re- 
vocation of the certificate issued to Tej 
Kishen on the ground that ithad been obtain- 
ed fraudulently by concealment of the fact 
that Kali Charan had left a Will duly exe- 
cuted and registered and bearing date the 25th 
May 1899. A certified copy of this Will was 
produced in Court and it was alleged that the 
original had not heen found. In reply to this 
application, a written statement was lodged 
on behalf of Tej Kishen on the 25th Novem- 
ber, 1909, in paragraph 3 of which it was ad- 
mitted that Kali Charan had, in fact, execut- 
ed a Will as alleged, by which he bequeathed 
a lakh and a quarter of rupees to the Deputy 
Commissioner of Lucknow in trust. In para- 


graph 15 of this statement, it was alleged 
that the Will in question had bean revoked on 
the 13th January 1906 (the day on which 
the Hindu holiday Makr-Shakrant fell in 
that year). It was stated that Kali Charan 
had destroyed the Will with the intention of 
vevoking it. 

While these proceedings for the re-call of the 
Succession Certificate were still pending, the 
application for grant of Letters of Administra- 
tion, which is now before us, was lodged in 
the Court and in consequence of this step the 
Deputy Commissioner withdrew the applica- 
tion made to the Subordinate Judge for re- 
vocation of the certificate with permission to 
make a fresh application if necessary. 

Having said so much ag to the history of 
the case, we have now to consider the terms of 
application for the grant of Letters of 
Administration and the objections to the grant 
put forward on behalf of Tej Kishen, the- op- 
posite party. 

The case for the Deputy Commissioner is 
that the Will dated the 25th July 1899, of 
which he produces a certified copy, was the 
last Will and testament of Kali Charan and 
was in force at the time of Kali Charan’s 
death. Under that Will there is a bequest in 
favonor of the Deputy Commissioner of Luck- 
now of asum ofa lakh and a quarter of 
rupees for the erection and maintenance of a 
school, for the management of the charity to 
provide for the distribution of alms and for 
certain purposes of a religious nature. The 
sole executrix of the Will on whom was laid 
the duty of paying over to the Deputy Com- 
missioner the fund for the endowment of the 
school was Musammat Gujroo Bibi, the wife of 
the testator, who predeceased him. The nearest 
relatives of the deceased are the adupted son, Tej 
Kishen, and Kali Charan’s nephew, Narain Das, 
both of whom have repudiated the Will. In 
those circumstances, it is claimed that Letters 
of Administration should be granted to the 
Deputy Commissioner limited to certain pro- 
perty specified in the application and sufficient 
to provide the fund bequeathed to the 
Deputy Commissioner in trust. Narain Das, 
the nephew of Kali Charan, does not contest 
the application, which is opposed only by Tej 
Kishen the adopted son. He admits that the 
Will profounded by the Deputy Commissioner 
was executed but pleads that it was destroyed 
and revoked at Lucknow on the 13th January 
1906, and that no Will of subsequent date Wa, 
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ever made. A further plea is that even if the 
case of revocation, just referred to, is not 
established by evidence, the fact that the 
Will, last traced to the possession of Kali 
Charan, was not found after his death, gives 
rise to a presumption of law that Kali Charan 
revoked the Will and died intestate. These 
are the main points raised by way of defence. 
There are, however, other points of law raised 
to show that the application’ ought not to 
succeed. Some of these were disposed of at an 
early stage of the case, others were reserved. 
for discussion and have not formed the snb- 
ject of any particular issue. It will ba well 
to dispose of these points at this stage so as 
to clear the ground for the consideration of 
the vital points in issue. 


The first objection to be noticed is that- 


contained in the sixteenth clause of the state- 
ment of defence made by Tej Kishen’s counsel 
to the effect that the alleged bequest to 
the Deputy Commissioner is void because 
it is indefinite as to purpose and is not 
-made to any specific person. Assuming 
that the Will is established, we are of 
opinion that the bequest cannot be deemed 
tobe void for either of these reasons. The 
Will specifies distinctly the purpose for which 
the lakh of rupees is bequeathed in trust to 


the Deputy Commissioner. That purpose 
is the establishment of a school, to be 
named after the testator, the main- 


tenance of which is to be provided for out of 
the income of the trust fund. The in- 
come of this fund is also burdened with 
certain charges to be disbursed in the 
up-keep of certain temples, and in providing 
an alms fund (Sadahart) for the distribu- 
tion of Rs. 70 per month. Over and above 
this, there is a direction to the executrix to 
pay a sum of Rs. 25,000 to the Deputy 
Commissioner for the purpose of building 
the school house. He provides for the agency 
by which the distribution of alms and the 
maintenance of the temples are to be carried 
out and, we think, there ig no room for any 
contention that the objects of the trust are 
insufficiently definite, and well understood in 
meaning it implies the distribution of food 
to poor persons. 

As tothe point that the bequest is not 
made to any specific or definite person, we 
think, there can be no doubt as to the 
- identity of the legatee who is described as the 
“Gollector of Lucknow.” The bequest is clearly 


to the person who at the time of the testator's 
death holds the office of Collector, or, (as the 
term goes in a non-regulation Province), of 
Deputy Commissioner of the Lucknow dis- 
trict. 

The next objection is that if the alleged 
bequest was made to Government, no applica- 
tion for Letters of Administration would lie 
except in the name of the Secretary of State 
for India. To this the answer is that the 
bequest does not purport to be made in 
favour of Government. Itis the bequest of 
a sum to be administered in trust by the 
Deputy Commissioner of Lucknow for the 
time being. 

A third point is that the Deputy Com- 
missioner is not entitled under the Will to any 
specific portion of the estate of the testator 
and cannot claim any specific Government pro- 
missory-notes belonging to the estate, or 
any sum in excess of one lakh and a quarter 
of rupees. The Will provides for the 
establishment of the school in a house, belong- 
ing to the testator, described as the “Lalta 
Prasada-walla” house. In the fifth clause of the 
Will, the testator refers to a house and land 
which he had bought from one Lalta Prasada 
on which he had intended to establish an 
alms house and a temple. He contemplates 
the school being accommodated on these 
premises and bequeathes a sum of Rs. 25,000 
for the erection by the Collector of a “school 
house etc:” on this property. So far as this 
property is concerned, the bequest is specific 
at any rate to the extent of the land required 
for the erection of school promised. Beyond 
this there is: no bequest of specific property 
and the counsel for petitioner concede this, al- 
though in the petition the property, the ad- 
ministration of which is claimed, is mentioned 
as specific. As to the plea that in no case is the 
Deputy Commissioner entitled to get letters 
for the administration of property to the 
value of more than a lakh and a quarter, 
the case being one which falls within the pro- 
visions of sestion 41 of the Act(V of 1881), it 
is within the discretion of the Court to grant 
letters in respect of the whole or of any por- 
tion of the property. 

Another objection taken is that as the 
interest taken by the Deputy Commissioner 
under the Will is not a beneficial interest but 
merely the inter est of a trustee, he is debarred 
from obtaining a grant by the provisions of 
section 21 of the Act. Here again the terms 
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of section 41 apply. The Court can, having 
regard to various considerations, appoint an 
Administrator other thanthe person or persons 
who would under ordinary circumstances be 
entitled to a grant ofadministration. In the 

` present case, both the nearest relatives of 
the deceased Tej Kishen, the adopted son, and 
Narain Das, the nephew of the deceased, 
have disqualified 
ceedings they took under the Succession 
Act in the course of which they denied the 
existence of a Will. If the Will be established, 
it seems clear enough that administration of 
the property (the executrix having died) 
could notsafely be entrusted to either of these 
persons. Narain Das, indeed, does not make 
any claim to administer, and Tej Kishen is 
out of Court. In the circumstances we are of 
opinion, therefore, that, to quote the words 
of section 41, “having regard to the safety of 
the estate and probability that it will be pro- 
perly administered’, administration may 
most fitly be granted to the Deputy Com- 
missioner at least to the extent he claims. 
It is objected, again, that no order for 
grant can be made until the Court-fee 
preseribed by section 19 L (1) of the Court 
Fees Act has been paid. That section, 
however, is no bar to the hearing of 
the application previous to the deposit of 
Court-fees, and it is conceded by the petition- 
er’s counselthathe is willingto pay any Court- 
fees which may be found due, onceitis decided 
that the application for grant of administra- 
tion is accepted. A further plea of objection 
is that as the application for grant was made 
by Mr. Boas, Deputy Commissioner, since 
deceased, it could not proceed, until the pre- 
sent Deputy Commissioner was made a 
party. This objection, if it can be treated 
as ever having had any substance,’ had 
been removed by the application made 
on behalf of the present Deputy Commis- 
sioner, Mr. Way, to besubstituted as a party 
vice Mr. Boas deceased. 

The last objection for disposal isto the effect 
thatthe Will propounded is void for failure to 
comply with the requirements of section 105 
of the Indian Succession Act. This objection 
is of no avail because the section in question 
has no application to this case. Kali Charan’s 
Will was one governed by the provisions cf 
the Hindu Wills Act (XXI of 1870) and it 
is plain from section-2 of that Act that 
section 105 of the Indian Succession Act 


themselves by the pro-' 


(X of 1865) has not been made applicable to 
cases which fall within the Act of 1870. 

Having now decided these various preli- 
minary cbjections, we proceed to dispose of 
the three issues raised on the other pleas of 
which the first reads as follows: — 

Was the Will, copy of which is produced, 
duly executed by Lala Kali Charan Khattri 
deceased on the 25th May 1893 ? 

This issue was raised by reason of a plea 
taken to the effect that the Will was not 
attested as required by section 59 of tke 
Indian Succession Act (X of 1865). The plea 
is not consistent with the admission contained 
in the first paragraph of the statement of 
defence that the statement in the first clause 
of the petition that the Will was duly execut- 
ed was true. The rule as to attestation, 
which is laid down in section 50 of the 
Indian Succession Act and which has been 
made applicable to Wills under the Hindu 
Wills Act (ude section 2 of that Act), is that 
the Will must be attested by two or more 
witnesses, each of whom must have seen 
the testator sign or affix his mark to the 
Will or............ have received from the tes- 
tator a personal acknowledgment of his 
signature or mark. Hach witness must sign 
the Will in the presence of the testator, but 
it is not necessary that more than one wit- 
ness should be present at the sume time. 

Two witnesses were examined by commis- 
sion on behalf of the petitioner, namely, 
Babu Gopal Das Kshatriya and Babu 
Abinash Chandra Dey, both of them attorneys- 
at-law. Atthe time, the Will was executed Babu 
Gopal Das was an articled clerk in the office 
of Babu Apoorba Coomar Gangulie, the at- 
torney who .drew the Will. Babu Abinash 
Chandra was an assistant to Babu Apoorba 
Coomar. The evidence of both these gentle- 
men appears to us tə settle the question of 
attestation. They both swear that they were 
called in to attest a Will in the presence 
of the testator and of Babu Apoorba, Coomar 
who is now dead, and they both say that 
Kali Charan signed a Will in their presence 
and that they signed as witnesses. Babu 
Abinash Chandra did not remember the 
purport of the Will but Baba Gopal Das, who 
saw the registered copy of the Will, said the 
Will he signed was similar to the copy. They 
both state that Babu Apoorba Coomar was a 
third attesting witness. The certified copy 
of the Will shows that it was attested by 
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these three persons and altogether we are 
satisfied that we can accept this evidence as 
showing that a Will was ‘duly attested and 
that it was a Will of the same purport as 
the copy now before us. We may note that 
the date of the Will was verified by Babu 
Abinash Chandra by ‘reference to the day- 
book of Babu Apoorba Coomar which is now 
in the custody of Apoorba Babu's successors 
in the business. We find on the lst issue in 
favour of the petitioner. 

The second issue, the burden of proving 
which lay on the objector, second party, Tej 
Kishen, reads as follows :— 

Was the Will in question revoked accord- 
ing to law by the deceased Kali 
Charan Khattri in the forenoon of 
the 13th January, 1906, at his house 
in Mirza Mandi, Lucknow? 

The evidence tendered upon this issue on 
behalf of Tej Kishen may be divided under 
two heads. It consists, in the first place, of 
the statements of certain witnesses who pro- 
fess to havo been present at the moment 
when Kali Charan, after declaring an inten- 
tion to revoke it, tore up the Will. In the 
secoud place, we have evidence of certain de- 
clarations said to have been made by Kali 
Charan at various times after the 13th 
January, 1903, to the effect that he had re- 
voked and destroyed the Will. These de- 
clarations are not, in our opinion, admissible 
to prove the fact that the Will was revoked 
by destruction on the 13th January, 1906. 
Such statements made by the deceased Kali 
Charan do not fall within the enumeration 
of statements made by deceased persons 
which are declared relevant under the pro- 
visions of section 32 of the Indian Evidence 
Act. For authority on this point, we may 
refer to the statement of the law in the case 
of Staines v. Stewart § Jones (1), laid down 
by Sir C. Cresswell :— 


“If the declaration of the testator, that 
he had revoked a certain Will by a 
subsequent Will, could not be re- 
ceived, on what ground could the 
declaration that he had revoked it 

in any other manner be received ?” 
It was held, however, by Sir T. Hannen 
in Keen v. Keen (2), that a statement by a 
~ (1) 28w. & Tr. 320; 31 L. J. P. 10; 8 Jur.(x. s.) 440; 

5 L. T. 457. . 


g (2) 1873) 8 P. & D. 105;29 L. T, 247; 42 L. J. P, 
1. 


testator that he had altered his mind as to 
the disposition of his property and that he 
had, therefore, destroyed his Will, although it 
may not ba evidenv2 of the destruc- 
tion of the Will, is evidence of intention 
from which the fact of destruction may 
be inferred, there being other circumstances 
leading to the same conclusion. We have re- 
marked alieady that the objector, second 
party, has put forward what may be des- 
cribed as an alternative defence by claiming . 
a presumption of revocation in his favour 
based on the fact that the original Will of 
Kali Charan was not forthcoming after his 
decease. The question as to whether this 
presumption arises, and the further question 
as to whether if it arises it ought to pre- 
vail, will be dealt with when we come to dis- 
cuss the third issue. The evidence as to de- 
clarations, made by Kali Charan subsequent 
to the date on which the Will is alleged to 
have been revoked and destroyed, may be 
properly taken into consideration in deciding 
these questions as to presumption. For the 
present, we rule it out as inadmissible for the 
purpose of proving that the Will was, as a 
matter of fact, revoked on the i2th January, 
1908. 

We have then to consider only the state- 
ments of three witnesses, Dwarka Nath (D, 
W. No. 2), Asghar Ali Khan alias Nanneh 
Sahib (D. W. No. 3) and Bhondu Mal (D. W. 
No. 4) together with the evidence in rebuttal 
adduced on behalf of the petitioner. 

(After discussing evidence at length, the 
Court continued): 

The result of our examination of the evi- 
dence led on the second issue is that we are 
convinced that the allegation that Kali 
Charan revoked his Will by tearing it at 
Lucknow on the 13th January, 1906, is untrue 
and we find accordingly. 

The third and last issue for our decision 
is whether the Deputy Commissioner of 
Lucknow is entitled to obtain a grant of 
Leiters of Administration as prayed for either 
with respect to the whole estate or to any 
portion of it. . 

We have already explained that ib is claim- 
ed on behalf of the defendant objector that 
even if he has failed to establish an actual 
revocation of the Will on the 13th January, 
1906, there is nevertheless on the facts shown 
a presumption of law in his favour that the 
Will was revoked by the testator and that this 
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presumption is a bar to the grant prayed for 
by the Depaty Commissioner of Lucknow. 
We have, therefore, to determine, first, 
whether such a presumption arises in the 
present case, and, secondly, whether, if it 
does arise it has been overthrown by the 
evidence adduced for the petitioner or whether 
it must prevail so as to defeat the application. 
The law on the subject of this presumption 
has been laid down in cases both in England 
and in this country, which we now proceed to 
‘notice, beginning with the case of Welch v. 
Philips (3). In that case it was held that 
the rule of evidence is that if a Will, traced 
to the possession of the deceased and last 
seen there, is not forthcoming on his death, 
it is presumed to have been destroyed by him- 
self and this presumption has effect unless 
there is sufficient evidence to repel it. The 
presumption, it is said, is ‘founded on good 
sense, because it is reasonable to expect that 
documents of importance would be carefully 
` preserved by a person of ordinary caution; 
they would not either be lost or stolen. It 
is also laid down that this presumption, like 
all other presumptions of fact, may be rebut- 
ted by others which raise a higher degree of 
probability to the contrary. In the case 
under notice, the testatrix was a careful per- 
son and was surrounded by persons not likely 
to abstract the Will. In the case of Sugden 
vy. Lord St. Leonards (4), the same rule 
was laid down and it was observed that 
the presumption is more or less strong ac- 
cording to the character of the custody 
the testator had over his Will, and that 
the standard of the evidence required to 
rebut the presumption must vary according 
to the nature of the case. 
Brown v. Brown (5) is another leading case 
on the same subject. In that case Lord 
Campbell, ©. J., remarked:— 


“The fact of the Will being last traced to 
the possession of the testator and 
not being found is not conclusive 
that he cancelled it. If, for instance, 
it could be shown that the heir-at- 
law had access to the place where 
the testator had deposited the Will 
and grounds could be shown for a 

‘o P. C, 299 at p. 308; 43 R. R. 83. 
T TN Tai PL yp. 49; 84 L. T. 372; 24 W. 


R. 60, 
“(6) 112 R. R. 813; 8 El & BL 876; 27 L. J. Q. B. 


173; - Jur. (x. s.) 163. 


suspicion that he destroyed it, ib 
would be a case to consider.” 

The case of Finch v. Finch (6) is also in 
point. The head-note to the report runs as 
follows:— 

“The presumption thata Willin the 
testator’s possession, ard not forth- 
coming at the time of his death, has 
been revoked, does not arise unless 
there is evidence to satisfy the 
Court thatit was notin existence 
at his death.” 

In the course of the judgment, Sir J. P. 
Wilde observed: — 

“In all such cases the question to be deter- 
mined is whether the Will was or was nob in 
existence at the time of his death”, and the 
following passage from the judgment in 
Podmore v. Whatton (7) was cited with ap- 
proyal:— ` 

ʻA material question of fact has to be 
decided in this case before any presumption 
arises on either side: and itis this, was the 
Will found at the decease of the testatrix or 
not? If it was found at her death and is in 
unmutilated state, then she did not revoke 
it. Tf it was not so found, then there is room 
and foundation for the revocation which the 
law will presume in the absence of testimony 
to rebut it. In most cases the solution of 
this question presents no difficulty, for the 
depositories of the deceased are duly searched 
by those whose good faith is not impugned 
and who vouch for the fact one way or an- 
other”. . 

Proceeding with the judgment in the case 
before him, the learned Judge observed:— 


“But that difficulty does present itself in 
the present case, for the depositories of the 
deceased, before they could be searched by 
any independent person, were already yacces- 
sible to and are proved in evidence to have 
been investigated by the only person who was 
interested in destroying the Will, if it existed, 
namely, the defendant. The question is 
whether the circumstance that the Will could 
not be found after the defendant had access 
to and had searched the depositories, ought 
to satisfy the Court that it was notin exist- 
ence when the testator died”, 


(6) L. R. 1 P. & D. 871; 36 L.J. P. 78; 16 L. T. 
268; 15 W. R. 797. 
(7) 33 L. J. 


I. & A. C. ldd; 3 Sw. and Tr. 449; 
Q 


ae 
10 Jur. (N. s.) 756; 10 L. T. 754; 13-W. R. 108, 
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The last of the English cases to be noticed 
is one on which the defendant objector strong- 
ly relies, the case of Allan v. Morrison (8), 
which came in second appeal before their 
Lordships of the Privy Council. In that case, 
it was held by the first Court that the pre- 
sumption arising from the fact of its being 
traced to the testator’s possession and its non- 


production at his death that it was destroyed 


by the testator himself had not been rebutted. 
In the Court of first appeal the judgment 
was upheld, the Judges who heard the appeal 
laying down that there is a presumption 
against the hypothesis of fraudulent abstrac- 
tion. “In the judgment of their Lordships of 
the Privy Council, the case of Finch v. Finch 
(6) was distinguished on the ground that there 
the facts laid the foundation for an inference 
that the Will was in existence at the date of 
the testator’s death. f 

The only two Indian cases, which it is 
necessary to notice, are those reported in 
Anwar Hossain v. Secretary of State for India 
(9) and in Shib Sabitri Prasad v. The Collec- 
tor of Meerut (10). i 

At page 892 of the former report, tke 
Judges, after referring to the English cases 
of Brown v. Brown (5); Sugden v. Lord Si. 
Leonards (4) and Finch v. Finch (6), say that 
the presumption subject to these qualifica- 
tions. may, no doubt, be applied in this 
country with due regard to the special con- 
ditions prevalent here, where deeds are not 
kept and preserved with the same care and 
where their preservation is more difficult” 
and, they add, “there is another presumption 
which having regard to the habits of the 
people of this Co0untry............ a... may weil 
arise, namely, that when a document like 
this is not forthcoming after the testator’s 
death it has been mislaid”’. 

Similarly in the Allahabad case, above re- 
ferred to, the learned Judges at page 87 of 
the report say: — 

“The learned Subordinate Judgé doubts 
whether that presumption would be ap- 
plicable in this country. We are disposed to 
think that in India the presumption from a 
Will not being forthcoming would at least not 
be so strong as in other countries where Wills 
are taken greater care of. On the facts 
appearing in the evidence, however, we 

(8) (1900) L. R. App. Cas. 604; 69 L. J. P. C., 141. 

(9) 31 C. 885. 

(10) 29 A, 82; 3 A. L. J. 747; A. W. N. (1906) 295. 


doubt whether if this were an English 
case, the presumption referred to would arise”. 

They then go on to refer to the facts of the 
case which in many respects resemble the facts 
of the case now before us. There, as soon as 
the testator died, various claimants began 
quarrelling about the deceased’s property and 
put up lock on the house. The widow came 
afterwards and took possession and there was 
no evidence whatever to show that a search 
was made for the Will by any responsible 
person and that it was not forthcoming at his 
death. 

Let us examine the facts of this case so far 
as they relate to the custody of the Will and 
to what happened at Calcutta after Kali 
Charan’s decease. According to ])warka Nath, 
Kali Charan used to keep the Will in a tin box 
which accompanied him wherever he went. 
The key of this box, he says, was tied to the 
sacred cord which Kali Charan wore. Ho 
says that he was present at Calcutta when 
this box was opened a few days after Kali 
Charan’s death and that the key of it was 
at that time in the possession of Tej Kishen’s 
mother, Musammat Sohadra Bibi. Tej 
Kishen in his evidence admits that after 
Kali Charan’s death he got possession of the 
keys which gave access to all Kali Charan's 
papers: he got the keys, he says, from Kali 
Charan’s body servant, Bachao Kahar. 
Bachao’s story is that Kali Charan, when he 
was dying, gave him four keys to be handed 
over to Tej Kishen’s mother. He says he 
kept these keys till Tej Kishen’s mother 
arrived, but adds that Tej Kishen himself re- 
moved three or four keys from Kali Charan's 
cord. 

Abdullah, another servant, who was by 
Kali Charan’s deathbed, says that Bachao 
took the keys off the sacred cord and handed 
them to Tej Kishen. He says there were 
three small keys on the cord. He says also 
that Tej Kishen got hold of the large keys 
of the cupboards which were kepb in a box 
at the head of Kali Charan’s bed. 

A day or two after Kali Charan died, his 
relatives arrived from up country, und then 
began the contest between Narain Das and 
Tej Kishen as to the right to Kali Charan’sa 
estate. There is evidence to show that the 
boxes and cupboards belonging to Kali Charan 
were all opened, and itis stated, of course, 
that no Will was forthcoming. Tej Kishen 
and his party are bound to say that no Will 
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was found having committed themselves to a 
case that the Will had been actually destroyed 
some eight months before. 

After some wrangling, the claimants agree 
to divide the property and some months after 
we find them both in Court, Tej Kishen assert- 
ing that Kali Charan had never made a Will 
and Narain Das alleging tliat Kali Charan 
had died without leaving a Will. Tej 
Kishen’s assertion is now proved to be false, 
or, at any vate, to have contained a suggestio 
falsi, for he admits that Kali Charan did 
make a Will but says he destroyed it. That 
was not what Tej Kishen said in his applica- 
tion for the grant of a succession certificate. 

We have it then that the ouly evidence to 
show that the Will was not forthcoming is to 
be found in the statements of those who 
searched Kali Charan’s depositories after his 
death. None of the persons who made that 
search were responsible persons, that is, 
independent persons who could be expected 
to vouch honestly as to whether there was a 
Will or not. The breath is hardly out of 
Kali Charan's body before the keys of his 
boxes and cupboards come into the possession 
of Tej Kishen who stood to lose a lakh anda 
quarter of rupees if the Will were found, Tej 
Kishen, it may be said, was at the time only 
a lad of fourteen or fifteen years of age, and 
it is perhaps a fair argument to plead that 
no intention of behaving dishonestly shonld 
be imputed to him. But we have it that 
among the first arrivals from up country 
were the boy’s own mother, his brother 
Chhedi Lal and his maternal grandfather 
Shanker Das, who, we are now told, knew 
all about the Will and was always harping at 
Kali Charan to destroy itin order that the 
boy might iuherit the entire property. It is 
not likely that in these circumstances the 
Will of Kali Charan would be brought to 
light. To us the cuse appears to stand 
on the same footing as that of Finch v. 
Finch (6) and that of Nanak Chand’s estate 
in the case of Shtb Sabitri Prasad v. The 
Collector of Meerut (10), in both of which 
it was held that on the facts proved the 
presumption of revocation did not arise at 
all. As already said the present case avd 
Nanak Chand’s case have many features in 
common, and, to use the language of the 
learned Judges in Allahabad case, we do not 
think that if this were an English case, the 
presumption would arise rats all, It is 


strenuously contended that the case of 
Allan v. Morrison (8) lays down a universal 
rule that there is a presumption against 
fraudulent abstraction. Inthe judgment of 
the Court of first appeal in that case, it vas 
stated that there is such a presumption, but 
itis not clear that it was intended to lay 
down that such a presumption is of universal 
application. Certainly in the case before 
them, the facts were strongly against any 
hypothesis that the Will had been dishonestly 
removed. Even, however, if we take that 
there is a general presumption to this effect 
such a presumption is necessarily of the 
weakest possibie character in the conditions 
which obtain in this country and would at 
once be displaced by any reasonable evidence 
pointing to the conclusion that there had been 
dishonest conduct, and we think that in the 
case now before us, the circumstances, 
attending the search made in Kali Charan’s 
house after his decease, do raise at least a 
presumption that the Will was fraudulently 
suppressed. We are, therefore, clearly 
of-opinion that this is not a casein which a 
presumption in favour of revocation does 
arise. We are prepared, however, to go 
further than this and to hold that ever if the 
presumption has arisen, there is on record 
sufficient evidence to rebut it. 

Why it may be asked, should Kali Charan 
desire to destroy the Will which he had got 
so carefully prepared in the year 1899 P 
The answer to this question by the defendant- 
objector is that Kali Charan, haying adopted 
Tej Kishen after the execution of the Will 
was desirous of leaving everything to him. 
This, however, appears to us to be an 
inadequate answer. At the time when Kali 
Charan made the Will, he contemplated an 
adoption being made and gave power to his 
wife to make, if need be, three adoptions in 
succession and the Will provided that the 
adopted son should be the residuary legatee. 
It is not as if Kali Charan was a man 
possessed of small property, who, having 
devoted a considerable portion of what he had 
to charitable uses, might afterwards be led 
to think when he made the adoption, that 
his adopted son would be insufficiently 
provided for if the bequests previously 
made were to stand. The Will as it stands 
makes a handsome provision for the adopted 
son even when the sun gof the charitable 
bequests is deducted from} the valua of _the 
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estate, and, again, if Tej Kishen was adopted 
in 1902 why should Kali Charan defer the 
changing of his mind for four years? We 
have nothing before us which suggests an 
answer to this question. We are told of 
various declarations made by Kali Charan of 
his altered intentions. Some of them are 
said to relate to the revocation made in 
January, 1506, which Kali Charan is 
represented as having made, because he 
wanted to leave everything to the boy. We 
have found that there was not such revocation 
and we do not believe that any declarations 
of the nature described were ever made by 
the deceased. Then, to bolster up a case of 
change of intention, we bave been presented 
with a lot of evidence to show that Kali 
Charan in extrem’s made an effort to have 
another Will prepared by a Munshi. We 
pass by this evidence as altogether unworthy 
of credit. Two witnesses were examined on 
commission in support of this story, namely, 
Baker Husain and Ilnayat Husain, who 
profess to have been with Kali Charan ‘on 
the morning of the day be died. Abdullah, 
the servant, swears that these men were not 
so present and we believe his story. We 
also believe his story that Kali Charan's 
case was hopeless on the morning of the 
llth August 1906 when the physician, who 
had sat up with him all night, departed, 
being convinced that Kali Charan had no 
chance of lasting through the day. It is 
difficult to believe that Kali Charan at the 
last was in a condition to think about the 
making of a new Will,and we regard the 
story of his sending messengers for a pleader 
and of his attempting to dictate a fresh 
Will to a Munshi as nothing but fiction. There 
is very strong evidence on record to negative 
the theory of revocation. We know that 
Kali Charan all along expressed his intention 
of carrying out the bequest for the school to 
his friend Babu Ganga Prasad. We have it 
that at their last interview, which took 
place early in December 1905, Kali Charan 
said he was anxious to have the matter of 
the school settled, a conversation which 
clearly had reference to the proposal which 
Kali Charan is proved to have made to 
Government a year before through his legal 
adviser, Mr. Pogose (vide Exhibit 8), a 
proposal to vest in the Government a sum 
ofa lakh and a quarter of rupees for the 
establishment and maintenance of a school 


given. In 


and an institution for alms. It is difficult to 
reconcile these assurances given to Babu 
Ganga Prasad with the existence in the miud 
of Kali Charan of any intention to alter the 
disposal of his property. If these assurances 
were genuine, as we think they were, we 
prefer to believe that Kali Charan adhered 
to his intentions till’ the time of his death, 
particularly as we have not been presented 
with apy convincing reason why Kali Charan 
should, so to speak, at the last moment 
resile from them. And, lastly, we may 
observe that the weight of any presumption 
of revocation, which might be raised in 
favour of the defendant-objector, must be 
greatly dismissed by the conduct of the 
objector Tej Kishen or of those who have 
advised him in setting up a false case of 
actual revocation. On the third issue, we 
find that the Deputy Commissioner of 
Lucknow is entitled toa grant of Letters of 
Administration to the estate of Kali Charan. 

It only remains to decide the form of the 
grant and the extent to which it should he 
the application .the grant is 
sought limited io the following property, 
viz. 

(1). One lakh of rupees (Government 
promissory-notes) and interest due 
thereon, in the hands of the Agent, 
Bank of Bengal, Calcutta. 

(2). Rupees 22,600 (Government pro- 
missory-notes) and interest due 
thereon in the hands of the Agent 
Bank of Benga), Lucknow. 

(3). The house known as Lalta Prasada- 
walla house situate in Mohalla Ban 
Wali Gali, Lucknow, and valued 

: approximately at Rs. 5,000 and 

(4). Rs. 28,000 in the hands of Tej 
Kishen, opposite party. 

We have already pointed out that the 
allegations in favour of the Deputy Com- 
missioner, with the exception of the house 
described as “Lalta Prasada-walla house”, 
are not specific, and this being so, we do 
nob consider it possible to limit the grant 
to the specific properties mentioned in the 
application. The case being one under sec- 
tion 41 of the Probate and Administration 
Act (V of 1881), the extent of the grant is 
a matter for the discretion of the Court and 
in consideration of all the circumstances, 
we think that the proper course in this 
ease is to appoint the Deputy Commissioner 
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of Lucknow administrator 
estate of Kali Charan. 

We, therefore, order that on payment of 
the necessary Court-fee Letters of Adminis- 
tration with a copy of the Will annexed be 
granted to the applicant in respect of the 
entire estate of the deceased Kali Charan. 
With regard to the question of interest on 
the legacies, which has been raised, the 
law relating to interest is laid down in 
Chapter X[ of the Probate and Adminis- 
tration Act (V of 1881) and as the Deputy 
Commissioner has now been authorized 
to administer the whole estate, he will 
be guided by the provisions of that Chapter. 

Application granted. 


to the entire 


CALCUTTA HIGH COURT. 
Orman Revistoy No. 1246 or 1910. 
November 10, 1910. 
resent: —Mr. Justice Holmwood and 
Mr. Justice Fletcher. 
GOBINDA CHANDRA ADDY—~ 
PETITIONER 
versus 
CORPORATION OF CALCUTTA— 
Opposite PARTY. 

Calcutta Municipal Act (LIE B. C.of 1899), as. 299, 
574—Drainage—"Place lawfully set apart,” meaning 
of. 
A placo “lawfully set apart” for the use of the 
public by the Corporation within the meaning 
of section 299 of tho Calcutta Municipal Act, 
must be a place over which tho Corporation 
have acquired by some proceduro under the statute 
a right to make use of private property as a 
public drain. 

Where every hutina busti had a surface drain 
connected with the private common drain of tho 
landlord and this latter drain discharged into the 
Municipal sewer ata distance outside the statutory 
limits : 

Ueld, that this private common drain of the 
landlord caunot be presumed to be a place law- 
fully set apart for the dischargo of drainage within 
the meaning of section 239, that a tenant of one 
of the huts in the basti cannot be called upon to 
alter his connecting drain to suit the convenience of 
the Corporation, and that he cannot be fined for neg- 
lecting to do so. 


P 


Rule against an order of the Municipal 
Magistrate of Calcutta, dated July 25, 1910, 
convicting the petitioner under sections 299 
and 574 of the Calcutta Municipal Act and 
sentencing him to a fine of Rs. 10. 

Babu Jnanendra Nath Sarkar, for the Peti- 
tioner, 


~ Babu Atulya Charan Bose, for the Opposite 
Party. 

Judgment.—tThis wasa Rulecalling 
upon the Municipal Magistrate to show cause 
why the fine un the petitioner should not be 
set asideon the ground that the drain call- 
ed the common house drain belongs to the 
landlord of the basti and is nota place law- 
fully set apart for the discharge of drainage 
from the premises of the petitioner and that 
the landlord is the person against whom pro- 
ceedings should be taken in respect of the 
drainage of the petitioner’s house 

We have heard the learned Vakilin sup- 
port of the Rule and the learned Vakil, who 
shows cause for the Corporation in reply, and 
we are clearly of opinion that section 299 
does not operate against the petitioner in the 
present case. We arereferred to section 293, 
but that has merely a historical interest for 
it is only alleged that it is under that sec- 
tion that this common bust? drainage was 
originally effected. That arrangement appears 
to have been that every hut in the busti had 
a surface drain connected with the private 
common drain of the landlord and that pri- 
vate common drain of the landlord discharged 
into the Municipal sewer at a distance outside 
the statutory limits. The learned Municipal 
Magistrate finds that this private common 
drain of the landlord must presumably be a 
place lawfully set apart for the discharge 
of drainage. Ina case like this, there should 
be no presumption as to the statutory powers 
of the Corporation. <A “place lawfully set 
apart” for the use of the public by the Cor- 
poration, must bea place over which the 
Corporation have acquired by some procedure 
under the statute a right to make use of 
private property as a public drain, and there 
is nothing to show in the cage, and it is not 
even alleged, that the Corporation have ob- 
tained any powers to seb apart-this place 
for the discharge of drainage. We, therefore, 
think that it is still private property of the 
zemindar and that the petitioner who is mere- 
ly a tenant cannot be called upon toalter his 
connecting drain to suit the convenience ofthe 
Corporation. He certainly cannot be fined for 
neglecting todo so. 

The rule is made absolute and the order of 
the Municipal Magistrate discharged. 

The fine, if paid, must be refunded. 


Rule made absolute. 
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CALCUTTA HIGH COURT. 
MisceLtannous Civit Apveat No. 105 
or 1909. 

: November 29, 1910. 
Present:—Mr. Justice Mookerjee and 
F Mr. Justice Coxe. 
Nawab SALIMULLAH BAHADUR 
AND OTHERS—]) EFENDANTS—A PPELLANTS 
Versus 
SIB SUNDARI CHAUDHURANI— 


PLAINTIWF — RESPONDENT. 

Mesne profits—Joint liability of zemindar and tenure- 
holder—Dispossession—Combi nation. 

A plaint alleged that tho dispossession was an 
act of the tenure-holders, and the landlords were 
not alleged to have taken any part in the tres- 
pass. Itwas found that the landlords were cognisant 
of the attempt of the teaure-holders to dispossess the 
plaintiff : ; 

Held, that unless it is established that tho land- 
lords combined with the tenure-holdors in dispossess- 
ing tho plaintiff, thoy cannot be made jointly and se- 
verally liable for the mesne profitsund unless com- 
bination is proved, the liability will have to be appor- 
tioned, and that in the present case there was no such 
combination. 


Ram Ratan Kapali v. Aswini Kumar Dutt, 6 Ind. Cas. 
69; 37 C. 555; 11 C. L. J. 503; 1t C. W. N. 849, relied 
on. . 

Appeal from the order of the District Judge 
of Backergunge, dated November 24, 1903, 
confirming that of the Second Sub-Judge of 
Barisal, dated May 14, 1908. 


Babu Surendra Nath Guho, for the Appel- 
lant. | 

Judgment.—Tho short question of 
law which arises in this appeal is whether 
the landlords are jointly and severally liable 
for mesne ` profits along with the tenure- 
holders and under-tenure-holders. The 
learned Judge in the Court below has held 
that they are jointly liable along with the 
persons who kold under them and that they 
are not entitled to have the mesne profits ap- 
portioned. In our opinion, this view cannot 
be supported. The learned Judge has made 
the landlords jointly and severally liable on 
the ground that they were cognisant of the 
attempt of the tenure-holders to dis possess 
the plaintiff and that consequently they 
must be treated as joint tort-feasors with the 
tenure-holders. An examination of the plaint, 
however, shows that the only allegation made 
therein was that the dispossession was an act 
of the tenure-holders. The landlords are not 
alleged to have taken any part in the trespass. 
Consequently, so far as we are able to- gather 
from the materials placed before us, it is 


bi 
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difficult to maintain the view that there 
was sucha combination or conspiracy be- 
tween the landlords, the tenure-holders and 
the under-tenure-holders as would make each 
member of the entire body jointly and se- 
verally liable for the whole mesne profits. 
In this connection we may draw the attention 
of the learned District Judge to the decision 
of this Court in the case of Ramratan Kapali 
v. Aswini Kumar Dutt (1), where the prin- 
ciple applicable to this class of cases is ex- 
plained. 

The result, therefore, is that this appeal 
must be allowed, the order of the Court be- 
low set aside and the case remanded to the 
learned District Judge iu order that he may 
re-consider the question of the liability of the 
parties. Unless it is established that the 
landlords combined with the tenure-holders 
in dispossessing the plaintiffs they cannot 
be made jointly and severally liable and 
unless combination is proved, the right course 
to follow would be to apportion the liability 
for mesne profits. The liability will have 
to be apportioned according tothe share of 
profits either actually intercepted by each 
defendant or which could have been inter- 
Costs of this appeal will 
abide the result. We assess the hearing fee 
at two gold mohurs. 


; Appeal allowed. 
(1) 37 C. 559; 6 Ind. Cus. 69: 11 C. L.J. 503; 14 C. 
W, N. 849. 





CALCUTTA HIGH COURT. 
SECOND Civin AvPEAL No. 1014 or 1909. 
November 30, 1910. 
Present:—Mr. Justice Caspersz, 
RAMTARAK ROY AND OTHERS—DEFENDANTS 

— APPELLANTS 
VETSUS 
ASHUTOSH MAITY ANDOTHERS—PGLAINTIFFS 
— RESPONDENTS. 

Mortgaye -Redemption before expiration of fivel day 
for redemption, whether allowable—Transfer of Property 
Act (IV of 1882), s. 60. 

The right of redemption and the right of fore- 
closure are co-extensive in the absence of any sti- 
pulation, express or implied, to the contrary; and 
when a day is fixed for payment, the mortgagor is not. 
at liberty to insist on redemption before the expira- 
tion of the period named. 

Bhagwat Das v. Parshad Singh, 10 A. 602, not 
followed. 

Yadjuv. Vadju,5 B. 22; Tirugnana Sambandha v. 
Nallatambdi, 16 M. 486; Prannath v. Rookea Begum, 7 M. 
I. A. 323; 4 W. E, 37 (P, C.), relied on. 
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Appeal from the decree ofthe Sub-Judge of 
Hooghly, dated March 23, 1909, reversing 
that of the Munsif of Uluberiah, dated July 
16, 1908. 

Babus Provash Chandra Mitter and Suscl 
Madhab Mallik, for the Appellants, 

Babu Brojo Dal Chuckerbutty for Babu 
Jadu Nath Kanjilal, for the Respondents. 

Judgment.—The substantial ques- 
tion involved in this appeal is whether a 
mortgagor is entitled to redeem before the 
due date fixed for redemption in the mort- 
gage bond. The mortgagee sued to recover 
his dues on the basis of a mortgage-bond, 
dated the 26th Sravan, 1304,in which the due 
date specified was Chaitra, 1308. The de- 
fence was that the mortgagor had deposited 
money in Court so far back as Aghran 
13C4, that is, abont four months after the date 
of the bond and more than four years before 
the due date. 

The Court of first instance decreed the suit 
in part and directed the plaintiff to take the 
mioney deposited by the challan in question, 
and dismissed the suit as regards the other 
reliefs sought for. In appeal the Subordi- 
nate Judge has decreed the entire suit. In 
the opinion of the Subordinate Judge, the 
principal money became payable on the due 
date and not before. 

In second appeal it has been urged that 
there was no stipulation in the bond against 
paymentbefore the due date, and, secondly, that 
the amount specifiedin the challan was placed 
to the credit of the mortgageeand should have 
been taken in liquidation of interest claimed 
due. Jt has, also, been urged that the amount 
lying to the credit ofthe mortgageeshould have 
been appropriated in part-payment of the 
principal and interest after the due date, and 
that the plaintiffs not having informed the 
mortgagor that they would not take the 
- money are estopped from claiming any further 
interest, 

Now, I am unable to construe the bond in 
suit because it has not been translated, and 
placed before me, in accordan’e with the rules 
but I take it that the contents of the bond are 
as stated in the judgment of the Subordinate 
Judge. There was, undoubtedly, no stipn- 
lation that the mortgagor would be entitled 
t pay up the principal at any time before the 
due date. In these circumstances, reliance 
has been placed. by the lear-ed Vakil for the 
defendants-appellants on the decision of the 
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single Judge (Mr. Justice Mahmood) in 
Bhagwat Das v. Parshad Singh (1). That 
learned Judge was not prepared to adopt the 
judgment of Westroff, ©. J, in Vadju v. Vadiu 
(2), which decision, however, was approved by 
the Madras Court Tirugnana Sambandha 
Pandara Sannadhi v. Nallatambi (8). It 
admits of no doubt that the general principle 
as to redemption and foreclosure is that in 
the absence of any stipulation expressed or 
implied to the contrary, the rights of redemp- 
tion and foreclosure are co-extensive; and 
sə, in the Madras case, where there was a 
stipulation to pay the-mortgage-debt in 10 
years, the mortgagor could not redeem at an 
earlier date. The weightof authority. includ- 
ing that of the Privy Council decision in Pran- 
nath Roy Ohowdry v. Rookea Begum (4), is 
certainly in favour of the view adopted in 
Madras and Bombay, and I think, therefore, 
that in the present case, the payment, if the 
money was really tendered in Aghran, (304, 
was misdirected and premature, and that, 
as has been found by the Subordinate Judge, 
the parties intended that no part of the prin- 
cipal should be paid before the due data. I 
am in complete agreement with that finding. 
In this view of the substantial contention, the 
other arguments cf the learned Vakil for the 
appellants fail. 

The appeal is accordingly dismissed with 
costs. 


Appeal dismissed. 
(1) 10 A. 602. 
(2) 5 B. 22. 
(3) 16 M. 486. 
(4) 7 ML. L A. 323; 4 W. R. 37 (P. C.). 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Ssconp Crviu Apenat No. 19 or 1910. 
August 1, 1910. 

Present:—Mr. Lindsay, A. J. ©. 
BECHU—Derenpant—APPELLANT 
versus 
Rani LACHMI KUAR — PLAINTIPE — 
RESPONDENT. 

Adverse possession—Tenant erecting temporary 
structures —Ownership of soil —Landlord and Tenant. 

Structures of a purely temporary nature, made by 
a tenant for the convenience of his house, do not 
constitute snch an assertion of right on the part of the 
tenant as would justify the conclusion that he meant 
by erecting such structures to sct up a claim to the 
ownership of the soil, and oan, therefore, be no evi- 
deuce of adverse possession. 
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Framji Cursetji v. Goculdas Madhowji, 16 B. 338, 
reforred to. 


Appeal against the order of the Subordinate 
Judge of Bahraich, dated the 5th November, 
1903, reversing the order of the Munsif, 
Kaiserganj, dated 24th July, 1909. 

Mr. Humayun Mirza, for the Appellant. 

Mr. Rudra Dat Sinha, for the Respondent, 

Judgment,—in this case, Rant 
Lachmi Kuar sued the appellant Bechu for 
possession of certain plots of fallow land on 
the allegation that he had encroached on 
them in various ways, namely, by erecting 
thatch-huts (chapper), by planting trees 
and enclosing portions of the land by 
erecting screens (twéties). It was alleged 
that the defendant had Opened a small 
wicket door from his house giving access to 
a portion of the land in question. According 
tu the plaint all these encroachments had 
been made from time to time within a 
period of two years previous to the date of 
suit. The defendant denied that the 
encroachments were of recent dates. He 
pleaded that he had been in possession of 
this land sinca the time of the Native Rule 
and that the suit was barred by limitation, 
In short he pleaded little by adverse posses- 
sion. 

It is to be noted that the plaintiff is the 
talugdar of the village, in which these lands 
are situated, and that in the written state- 
ment this fact was admitted by the defendant 
Bechu who also admitted that he was a 
riayı of the plaintiff, 


The Court of first instance dismissed the 
“suit upon a finding that the huts had been 
erected more than twelve years before the 
suit was filed. 1t was also found that the 
trees with a few exceptions had been 
planted more tnan twelve years before suit 
and ‘that the door (khirkee) in the defen- 
dant’s house had been in existence for about 
40 or 50 years. 

In appeal the learned Subordinate Judge 
has found as a matter of fact that the 
enqroachments complained of were all 
made more than twelve years before suit, 
the only exception being in the case of 
eleven trees, which were found to have been 
planted within two years of the date of suit. 
He reversed the decree of the Court of 
first instance, however, on the ground that 
the defendant had failed to make out any 
title by adverse possession, He was of 
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opinion that as the defendant admitted that 
he was merely a riaya, these acts of encroach- 
ments, namely, the planting of the trees and 
the erection of thatched buildings, did nob 
amount to an assertion of an intention to 
occupy the land exclusively as ordered. In 
support of his judgment, he relied upon the 
case of Framji Oursetji v. Goculdlas Madhowji 
(1). The defendant Bechu appeals to this 
Court and the sum and substance of his 
appeal is that on findings of fact arrived at 
by the Subordinate Judge, the claim of the 
plaintiff ought to have been dismissed. It 
is argued that the facts so found constitute 
an absolute proof of adverse Possession for n 
period of more than twelve years whieh 
entitles the defendant to be regarded as the 
owner of the land in question by prescription. 

With regard to the ruling of the Bombay 
High Court relied on by the learned Sub- 
ordinate Judge, the contention is that it does 
not apply to the facts of this case. The 
appellant relies on the case of Thakur Sheo 
Narain Singh v. Bodal Singh (2). This 
latter case is also relied on by the learned 
counsel for the respondent. Having regard 
to all the circumstances, Ihave come to the 
conclusion that the decision of the learned 
Subordinate Judge on the facts as fourd by 
him is correct. The land in question is 
a piece of waste Jand surrounding the house 
which the defendant admittedly occupies as 
the aya of the plaintiff. It would, I think, 
be beyond reason to hold that a mere 
erection of a few thatched erections or the 
planting ofa few trees is any proof of an 
intention on the part of the defendant. to 
occupy the land adversely to the plaintiff who 
is admittedly the owner of the soil of the 
whole village. As pointed out by their 
Lordships in the Bombay case, user of this 
kind is common in this country and excites 
no particular attention. It is neither intend- 
ed to denote nor understood as denoting, on 
the one sideor the other, a claim to the 
ownership of the land and where this, and 
no more, is the case, it would be wrong to 
hold that a claim by adverse possession has 
been made out. I do not think this ruling 1s, 
in any way, inconsistent with the law as laid 
down in the case of Thakur Shey Narain 
Singh v. Bodal Singh (2). The facts of 
this latter case are very different from 


(1) 16 B. 338. 
(2) 80. 0. 177, 
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the facis of the case now before me. 
There is a large namber uf plots in the 
village, which had onca been waste or fallow, 
and had been brought under cultivation in 
circumstances from which it might very 
well be inferred that the defendants intended 
< to assert an exclusive right of user. Here 
where the dispute relates to a few square 
yards of land adjacent to the defendant's 


house, the same considerations would not 
apply. Structures of a purely temporary 
nature made for the convenience of the 


tenant in his occupation of his house do not 
‘constitute such an assertion of right on the 
part of the tenant as would justify the 
conclusion that he meant by erecting such 
structures to set up a claim to the ownership 
of the soil. I have not been convinced by 
any of the arguments advanced by the 
Jearned counsel on behalf of the appellant 
that the judgment of the learned Subordinate 
Judge is wrong: on the contrary the view he 
took of the land is, I think, the correct one. I, 
therefore, dismiss the appeal with costs. On 
behalf of the respondent, a cross-objection is 
raised to the effect that the lower Court 
ought to have granted an injunction for 
closing of the wicket door giving access 
from the house of the defendant to the land 
in dispute. I do not think this objection 
can be maintained in view of the finding that 
this door has beeu in existence for a period 
of 40 or 50 years. The proper conclusion as 
regards this matter seems to be that the 
defendant by long user has acquired a right 
of easement in respect of this door which can 
not now be interfered with. For this reason 
I dismiss the objection with costs. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Ssconp Civiu Appear No. 441 or 1909. 
May 30, 1910. 

Present:—My. Piggott, A. J. C. 
SUBH KARAN SINGH AND OTHERS— 
DEFENDANTS—A PPELLANTS 
CETSUS 
SITLA BAKHSH SINGH AND OTHERS— 


PLAINTIFFS —RESPONDENTS. 
Under-proprietaryrights—Preseription—Revrenue Court, 
adverse order passed by, effect of—Lundlord, order 
passed in absence of, effect of —Assertion of under-pro- 
prietary right by a tenant against the landlord— 
Adverse possession, 
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Where an order of a Revenue Court had 
been passod, in the absence of the landlord, in favour 
ofa tonant, directing an entry of his name in the 
Tevenuo papers as under-proprietor, it could not be 
any evidence of assertion of ander-proprietary right 
so as to sot time running against the landlord. In 
order to enable the tenant to acquire under-proprietary 
right by prescription, the tenant must show that he 
pué forward a claim to such right to the knowledge 
of the landlord and that an adverse order was passed 
by the Court in his presence. 

Harnandan v. Raja Bhup Indar Bikram Singh, 4 
0. C. 207 and Hardayal v. Udit Nurain Singh, 80. O. 
80, referred to. : 


Appeal against the order of the Additional 
Judge of Fyzabad, dated 23rd August, 1909, 
reversing the order of the Subordinate Judge, 
Barabanki, dated 3rd March, 1908. 

Pandit Goxaran Nath Misra, for the Appel- 
lants. A 

Mirza Samiullah Beg, for the Respondents. 

Judgment.—The plaintiffs in this 
case sued for a declaration that they were in 
possession as under-proprietors of certain 
specified plots of land making up a total area 
18 bighas, 172 biswas. The defendants are 
admittedly superior proprietors of the village 
in which the lands in question are situated. 
Tt is admitted that during the proceedings at 
the first regular Settlement 1866-1868 A.D, 
though there wus a dispute between the par- 
ties in respect of certain lands, which were 
eventually decreed in favour of the ancestors 
of the plaintiffs as grove-holders; there was 
never any claim on behalf of the plaintiffs to be 
recorded as under- proprietors of the lands now 
in suit. In the year 1870, the proprietors of 
the village issued a notice in respect of the 
lands now in suit by which they claimed to 
be entitled to eject the plaintiffs from the said 
lands as mere tenants of the same. The docu- 
ment by which the plaintiffs contested this 
notice is on the record as Exhibit A 9. What 
they actually claimed was a haq mukobizat; 
that is to say, aright of occupancy of some sort 
or kind; but they also described themselves as 
former proprietors of the village and spoke of 
the lands in dispute as their sir. It seems 
to me that on a correct interpretation of this 
document it may be held that the persons 
presenting it were somewhat doubtful as to 
how far they would be allowed to claim 
under-proprietary rights, as such, in view of 
the fact that they haa not claimed them 
during the recent settlement proceedings but 
they asked the Court to go into the whole 
question and to hold that they had, at any 
rate,a right of occupancy. The Rent Court, 
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_which dealt with this question, expressly 
found that the persons against whom the 
notice had been issued were not under-pro- 
prietors, but that they had a right of 
occupancy in the land in question, and ac- 
cordingly cancelled the notice. In the year 
15876, the proprietors tried their luck again by 
issuing another notice, practically identical 
with the one issued six years before. In the 
application contesting this, the position taken 
up was simply that the persons served with 
the notice had been held as recently as 1870 
to have a right of occupancy in the land in 
question and that the attempt to eject them 
by notice must fail. The Court decided ac- 
cording], In the year 1887, some proceedings 
took place in mutation, the precise natare 
of which it is little difficult to ascertain, as 
important documents have been weeded ont 
of the file. It cannot be ascertained with 
certainty on what grounds mutation was 
sought, but the plaintiffs asked that their 
names might be recorded in Register No. 3. 

- Subhkaran Singh, the proprietor of the mahal, 
and the first defendant in the present suit, 
was at that time engaged in litigation in the 
Civil Court with one Chedi Singh, who 
appears to be a descendant of the same com- 
mon ancestor as the present plaintiffs, upon 
the very question as to whether or not the 
said Chedi Singh held certain lands (not those 
now in suit) as a sub-proprietor. It appears 
that when ubhkaran Singh was called upon 
by the tahsildar to state what objection he 
had to the granting of the application for 
mutation of names in Register No. 5, he refer- 
red to the suit pending between himselfand 
Chedi Singh, and asked that the question of 
the mutation might be living up until the 
decision of that suit in the Civil Court. He 
added that when the civil suit was decided, 
he would have no objection if this application 
for mutation were determined in accordance 
with the issue ofthat suit. It is admitted 
thatthe said suit was decided adversely to 
Subhkaran Singh, that is to say, Chedi Singh 
succeeded in obtaining from the Civil Court 
an acknowledgment of his rights as sub-pro- 
prietor of the land in dispute between them. 
The tahsildar would seem thereupon to have 
taken up again the mutation file and to have 
sent in a report to the Pargana Officer with- 
out calling for any further statement from 
Snbhkaran Singh or any of the parties con- 
cerned. T think it must be admitted that the 
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intention indicated by the tahsildar's report 
was that some entry should bə made in the 
village papers acknowledging the rights 
of the present plaintiffs as under-pro- 
prietors on the strength of the fact that 
the similar rights claimed by Chedi Singh 
had been decreed by the Civil Courts. The 
Parganu Officer, however, simply passed an 
order to the cect that he acceptad the 
tahsilder’s report and that mutation might 
be effected in favour of Sitla Buksh Singh 
and Zalim-Singh, their names being entered 
in Register No. 5. It is admitted that this 
register contained entries both of under-pro- 
prietary and of occupancy tenures. To the 
entry actually made, a note was appended des- 
eribing the tenure of Sitla Bukhsh Singh and 
Zalim Singh as gabzadari. 1 think I have come 
across cases in which some doubt has arisen as 
to the precise meaning of this word, that is to 
say, as to whether it might not in certain cases 
be wide enough to include under-proprietary 
tenures. In the present cise, however, and 
in respect of this particular entry in Register 
No. 5, it has not been contended either before 
me or before the lower appellate Court that 
the word is used to denote an occupancy as 
distinguished from anù  under-proprietary 
tenure. Thecontention which found favour 
with the lower appellate Court was not that 
the word could be understood in any other 
sense, but that the entry could only be 
treated as a mistake, inasmuch as it 
appeared to that Court to be inconsistent with 
the order by the Deputy Collector as based 
upon the ¢ahsildar’s report. It is at any 
rate certain that so far as the village papers 
are concerned, the plaintiffs continued to be 
recorded as occupancy tenants and not as 
under-proprietors. Within six years of the 
date of this order, the dispute between the 
parties broke out again in connection with 
the revision of settlement in the year 1890. 
The plaintiffs again sued for an express re- 
cognition in the village papers of their status 
as under-proprietors; the Settlement Officer’s 
order dated December 11, 1493 is Exhibit 
A22° on the file. He says the applicants 
before him (the present plaintiffs) hold no 
decree of the first regular settlement and have 
no prima facie right to be recorded as 
ender-proprietors, and he dismissed their 
application accordingly. Nothing further 
happened for a number of years, and no 
attempt was made by the present plaintiffs 
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io assert their alleged rights in the 
Civil Courts, until the propristors obtained 
against them a decree for enhancement of 
rent. This decree was finally affirmed by 
the Board of Revenne by an order dated 
March 7th, 1906, which is“ Exhibit 30A 
on the record. It was held that the 
present plaintiffs had failed to prove that 
they ever had any rights as under-proprietors 
and that their plea to have acquired such 
rights by adverse possession was not 
sustainable in faceof entries in the Revenue 
Records and of the proved facts of the case, 
This decision has finally driven the plain- 
tiffs into the Civil Court and has led to the 
institution of the suit now before me in 
second appeal. Both the Cuurts below have 
held that the plaintiffs have failed to prove 
by satisfactory evidence that they were 
entitled to hold the Jands in suit as under- 
rroprietors, and the correctness of this find- 
ing has not been disputed before me. The 
lower appellate Court, however, has held, 
reversing the decision of the first Court, 
that the plaintiffs have acquired under-pro- 
prietary rights in the lands in suit by 
ndverse possession, The learned Addi- 
tional Judge bases his finding upon the 
mutation proceedings of the year 1887. 
The finding, as it stands, seems to me quite 
unsustainable, and but little attempt has been 
made to support it before mein argument. 
I have already stated the facts regarding 
these proceedings of 1887 in detail. Itis 
not suggested that Suobhkaran Singh’s state- 
ment that he would be willing to have the 
dispute in mutation settled in accordance 
with the result of the Civil Court between 
himself and Chedi Singh, can have any 
decisive effect as regards the present suit, 
whether by way of estoppel or otherwise. 
What Subhkaran Singh actually wanted was 
that no orders onthe mutation proceedings 
should be passed until his suit with Chedi 
Singh was decided. He may have felt 
unduly confident of success in that suit, or, 
at least, he may have thought it advisable 
to express confidence in such success when 
making his statement before the tehsirdar. 
It is not clear that any admission made by 
Subbkaran Singh could have been binding 
on the other parsons, who appear as defen- 
dantsin their suit, and the admission itself 
amounts, atthe very most, only to this, 
that Subhkaran Singh, if he failed in his 
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civil suit, was not prepared to contest the 
question between himself and the present 
plaintiffs any further in the mutation pro- 
ceedings. There is nothing to show that if 
he had ever become aware of any order 
passed in the course of the said proceedings, 
which adversely affected lis position, he 
would nob have atonce endeavoured to 
assert his rights in the Civil Courts. There 
is absolutely nothing to show that he ever 
became aware, or hadany means of hecom- 
ing aware, that any order affecting bis po- 
sition had actually been passed in these 
mutation proceedings. The tansildar’s 
report, so far as appears from the evidence 
on the record, was never communicated to 
him. Ifhehad examined the village records 
to see what entry had actually been made, he 
would have found Sitla Bukhsh Singh 
and Zalim Singh recorded as qubzadirs, an 
entry the correctness of which he was no 
longer prepared to dispute. In the Settle- 
ment proceedings of 1893, which followed, 
the same entry was repeated. I can find 
nothing in the proceedings of 1887, which cam 
fairly be held to have settime running against 
Subhkaran Singh and the other defendants in 
the present suit, uniessit was running already 
bafore that. The argumant addressed to me 
on behalf of the plaintiffs respondents was 
based mainly cn the proceedings of the year 
1870, It was contended that those proceed- 
ings taken in connection with the applica- 
tions made on behalf of the respondents in 
1887 and again in 1898, showed that the 
latter had, for a very long period, been 
claiming to kold the lands in suit as under- 
proprietors, and it was contended that time 
had been running against the defendants and 
their predecessors-in-title from the year 
1870 onwards. Reliance» was placed on thetwo 
published rulings of this Court in Harnand um 
v. Raja Bhup Indar Bikram Singh (1) and 
Har Dayalv. Udit Narain Singh (2). Ido 
not think those rulings bear out the respond- 
ent’s case, The latter ruling is clearly 
distinguishable on the ground that in the 
present case the finding of the Rent Court 
in 1870 was expressly that the plaintiffs 
were not under-proprietors bat merely 
oceupancy-tenants, and that the plaintiffs 
themselves in 1876 so far accepted this 
position that they did not ask the Conrt to 


(1) 4.0. ©. 207. - 
(2) 80. 0. 30, 
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go beyond it. The plaintiffs and their 
ancestors have all along been paying rent on 
account of the lands in suit, and their posses- 
sion must be assumed to be that of tenants 
until they can prove that they fall within the 
definition of under-proprietors or that they 
have acquired the status of nnder-proprietors 
by twelve years’ possession adverse to the ap- 
pellants. To make their possession adverse 
the mere putting forward of a claim on their 
part would not be sufficient, something more 
than this would be required to set time 
running against the superior proprietor. 
The decisions of the Rent Courts in 1870 and 
in 1876 were in favour of the superior 
proprietor and against the present plaintiffs 
as regards the right now claimed by them. 
I am unable to hold that anything, which 
happened in connection with the litigation 
of those years, or with any subsequent 
proceedings in which the present parties 
were concerned, can be regarded as having 
set time running against the defendants-appel- 
lants. I must, therefore, accept this appeal. 
I set aside the decree of the lower appel- 
late Court and restore that of the Court of 
‘first instance. The plaintiffs must pay all 
costs throughout. 
Appeal accepted. 


CALCUTTA HIGH COURT. 
Seconp CIvIL APPEAL No. 579 or 1909. 
November 25, 1910. 
Present:—Mr. Justice Caspersz. 
RAMPEAR RAI—PraintirF—APPRLLANT 

versus . 
Musammat BHOGIA AND OTHERS— 


i DEFENDANTS— RESPONDENTS. 

Evidence Medical certificate—Proof—Hindu Law— 
Adoption—Adoption of son after death of natural father 
and succession to inheritance —Whether son loses inherit- 
ance—Determination of case according to allegation 
and proof. 3 

A certificate of a Civil Surgeon, which was not 
deposed to by that officer, should not bo admitted in 
evidence. 

Queen v. Ram Rutton Doss, 9 W. R. Cr. 23, f lowed. 

The determination in a case should be founded upon 
a case either to be found in the pleadings or involved 
in or consistent with the case thereby made. 

Eshan Chunder v. Shama Churn Bhutto, 11 M. I. A. 
7; 2 Ind. Jur. (x. s.) 87; 6 W. R. (P.C.) 57, relied 
upon. 

Where a sou has been adopted after the death of 
his natural father, and has succeeded to the inherit- 
ance, he does not, by subsequent adoption into 
another family, lose the inheritance so as to relegato 
it to the widow or other heirs of his natural father, 
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Birbhadra Roth v. Kalpataru Panda, 1 C. L, J. 388, 
referred to. 


Appeal from the decree of the Sub- Judge 
of Chapra, dated December 21, 1908, modi- 
fying that of the Munsif of Chapra, dated 
May 22, 1908. 

Babus Mahendra Nath Roy and Krishna 
Prasad Sarbadhikar?, for the Appellant. 

Babus Jogesh Chandra Roy and Akhoy 
Kumar Baneriee, for the Respondents, 

Judgment.—this is a second appeal 
in a suit to recover money on the basis of a 
mortgage bond, dated 2nd March, 1906, and 
executed by defendant No. 1 purporting to 
act for herself and as guardian of her son de- 
fendant No. 2. Inthe trial of the cause in 
the first Court, the case underwent a de- 
velopment. Evidence wasled to show that 
defexdant No. 2 had been adopted by one 
Lekharaj after the death of his natural father 
and, in the view of the Mansif, that adop- 
tion effected the civil death of defendant No. 
2so as to deprive him of the inheritance 
which accordingly became vested in his 
natural mother, the defendant No. 1. The 
Maunsif, therefore, found that the mortgaged 
property was liable for a certain part of the 
debt, in the hands of defendant No. 1 and 
he absolved defendant No. 2 on the ground 
that defendant No. 2 had attained his majority 
long before the 2nd March, 1906. 


On appeal, the Subordinate Judge endorsed 
the finding as to the age of defendant No. 2 
but he differed from the Munsif in holding 
that the entire consideration money of the 
bond Rs. 338 (and not merely Rs. 150) had 
passed. Onthe new question arising ont of 
the adoption of defendant No. 2, the Subor- 
dinate Judge was of opinion that the so- 
called adoption had nothing to do with ihe 
present litigation, and that there was no 
proof that it had taken place during the life- 
time of the father of defendant No.2. In 
the result, the Subordinate Judge gave a 
money-decree against defendant No. 1 only. 

In second appeal by the plaintiff, it has 
been urged that the Subordinate Judge was 
wrong in holding that the alleged adoption 
of defendant No. 2 by his alleged adoptive 
father, having been made after the death of 
the natural father of the defendant No. 2, was 
inoperative and that defendant No. 2 had 
not obtained title to his natural father's pro- 
perty; secondly, that the Subordinate Judge 
wrongly based his finding as to the age of 
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defendant No. 2 on a certificate of the Civil 
Surgeon, and, éhirdly, that as to certain items 
of money spent which benefited the defendant 
No. 2, there should have been a decree as 
against that defendant. 

To take the points in the reverse order, 
I observe that the items aggregating Rs. 78 
were advanced more than three years prior 
to the suit, and no anthority has been shown 
to me in support of the proposition that these 
items can be allowed on the basis of the 
present claim, This contention, theréfore, 
must fail. , 

On the second contention, there. seems no 
doubt that the certificate of the Civil Surgeon, 
which was not deposed’ to by that officer, 
should not have been admitted in evidence. 
This precise point arose and was decided, in 
the sense that Iam deciding it, in the case of 
Queen y Ram Rutton Doss (1). But here the 
Subordinate Judge uses the significant word 
corroborated, and says: “The testimony of 
the defendant’s witnesses as to age is corrobo- 

rated by a certificate of the Civil Surgeon.” 
What was passing in the mind of the Subordi- 
nate Judge is quite evident. He accepted 
the oral evidence of the defendant's witnesses. 

The case, therefore, comes within the rul- 
ing in Womes Chunder Chatterjee v. Chundee 
Churn Chowdhury (2). There the learned 
Chief Justice (Garth, C.J.) said (at page 
£96):—° On further consideration, I think 
that the only cases. which we may with pro- 
priety dispose of under such circumstances 
without a remand,, are those where indepen- 
dently of the evidence improperly admitted, 
the lower Court has appareutly arrived at 
its conclusion upon other grounds. Where 
this appears pretty clearly from the judg- 
ment, a remand is unnecessary.” 

Coming then to the first and substantial 
argument of the learned Vakil, for the plain- 
tiff, I think, in the circumstances of this case 
that, it the point did really arise, I should 
send this appeal for decision by two Judges 
of this Court in the ordinary course; but, in 
ay opinion, after the best consideration that 
I can give to the matter, I think the point 
does not really arise. As a matter of first 
impression, I should say that where a son has 
been adopted after the death of his natural 
father, and has succeeded to the inheritance, 
he does not, by subsequent adoption into 

Aly OQ W. R. Cr. 23. 

(2) 7 C 293, 
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another family, lose the inheritance so as to 
relegate ib to the widow or other heirs of his 
natural father. The Munsif relied on the 
text cited in Golap Chand Sastrie’s Treatise 
on Hindu Law, 2nd edition page 120; and 
the question was considered by Mr. Justice 
Mookerjee in Birbhadra Rath v. Kalpataru 
Panda (3). 1 do not, however, discover any ex- 
press authority or decision on the devoluticn 
of the estate of a natural father when his 
son is adopted into another family after the 
death of that natural father. 

The real point, however, appears to be 
whether the plaintiff raised such a case in 
his plains. I think not. There the case stated 
was that defendant No. 2 was a minor, no- 
thing was mentioned as to any adoption or as 
to the consequences. In Hshan Chinder v. 
Shama Chun Bhutto (4), their Lordships 
said:— This case is one of considerable im- 
portance,” and their Lordships took advantage 
of it to point ont “the absolute necessity that 
determination in a case should be founded 
upon a case either to be found in the plead- 
ings or involved in or consistent with the 
case thereby made.” It is obvious that 
several questions might arise on an issue re- 
lating to the adoption of defendant No. 2. 
There would be, for instance, the form of 
adoption. So faras the Subordinate Judge 
seems toimply that defendant No. 2, having 
been adopted after the deavh of his natural 
father, has not lost the inheritance, I think 
he has arrived at a correct conclusion I 
agree with him, moreover, in thinking that, 
on the pleadings, regard being had tothe 
development of the ease, the question of 
adoption’ cannot now be raised in the present 
litigation. 

The plaintiff has failed in his substantial 
contention that the defendant No. 2 was a 
minor and that the property was hypothecat- 
ed by defendant No. 1. 

The result is that the decree of the lower 
appellate Court must be affirmed and this 
appeal dismissed with costs. 


Appeal dismissed, 
(3) 1C. L. J. 388. 
(4) re I A. 7;2 Ind, Jur, (x. s.) 87; 6 W. R. 
P. C.) 57. 
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CALCUTTA HIGH COURT. 
Seconp CrvrL Arrear No. 446 or 1909. 
November 23, 1910. 
Present:—Mr. Justice Caspersz. 

HARI NARAIN BISWAS—Derenpaxt— 

` APPELLANT 
versus 
KHETTRA SARDAR AND OTHERS — 
PLAINTIFFS — RESPONDENTS. 

Evidence—Chitta—Admissibility—Res judicata— 
Rent swit—Subsequent tille suit. 

Chittas are not per se admissible in evidence, but 
should be strictly proved. 

A decision ina rent suit does nob operate as res 
judicata in a subsequent suit brought for establish- 
ment of title to land. 

Sahadeb Dhali v. Ramrudra Haldar, 10C. W. N. 
820 and Dwarka Nath Roy v. Ram Chand Aich, 26 C. 
428 ; 3 0. W. N. 266, referred to. 

Appeat from the decree of the Sub-Judge 
of Nadia, dated December 21, 1908, revers- 
ing that of the first Munsif of Nadia, dated 
January 30, 1908. ` ; 

Babu Ram Chandra Mozumdar, for the 
Appellant. 

Babu Amarendra Nath Bose, for the Re- 
spondents, 

Judgment.—the plaintiffs in this suit 
are tenants of certain lands. In a previous 
Rent Suit (No. 89 of 1:04) rent was recovered 
from the plaintiffs by the present defendant 
No. 1. The plaintiffs, in order to negative 
the result of that suit, now come to Court for 
a declaration that the plots of land appertain 
to their maurasi mogarart jama under one 
Bipradas Pal Chaudhri and that the rent 
decree in Suit No. 89 of 1904 is of no effect 
against them. The 4th issue framed in the 
first Court was this: —Does the disputed land 
appertain to plaintiffs’ alleged maurasi moqar- 
ari jama? The Munsif went into that issue 
very carefully, and pointed out that “no patta 
or qabuliat in respect of the plaintiffs’ jams 
has been produced nor 
evidence to prove what lands are comprised 
in that jama”, It appears that a local investi- 
gation was carried out on the basis of a Chitta 
of 1281 B. S. (Exhibit No. 3) in which the 
two plots Nos. 582 and 583 were described as 
the property of Khetra Nath Sardar. The 
Muns'f attached no importance to the Chitta 
because it did not bear ary signature and had 
not bean proved to be an original document. 
This much, however, is certain that the 
Chitta of 1231 was the basis of a subsequent 
survey made in the year 1903 by one 
Haripada Sarkar, the first witness cited by 
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the plaintiffs. In the view of the Munsif, 
the Chitta could, at best, be regarded as evi- 
dence of plaintiffs’ possession of the land in 
1281. 

When the case went to the Subordinate 
Judge in appeal the plaintiffs appear to have 
relied almost exclusively on that Chitta of 
1231, and the connection with the two dags 
specified in that paper. It is said by the 
Subordinate Judge that the pleader for the 
defendants had argued that his clients did 
not claim dag No. 582 which, it appears, is 
the principal plot involved, the area of the 
other dag No. 583 being only 12 coftahs, 
The Subordinate Judge appears, also, to have 
regarded the Chitta as a document per se ad- 
missible and conclusive. He says:—“It is a 
document 30 years’ old and has been duly 
proved”; but nothing has been indicated ag 
to how the document was proved. I have 
examined the Chitta. It consists, I am told, of 
140 pages of manuscript of which, itis said, 
the first page is missing. The document is 
certainly obnoxious to the criticism of the 
Munsif that no signature appears on any 
page and that it has not been proved to bean 
original document. The only other reason 
given by the Sabordinate Judge in favonr of 
the plaintiffs’ case is that one of the witnesses 
of the defendants admits that the plain- 
tiffs had been holding the disputed plot from 
along time. It was the allegation of the 
defendants that the plaintiffs had obtained 
settlement of that plot so recently as 1305. 

In the result, the Snbordinate Judge 
decreed the suit in favour of the plaintiffs, 
and it has been argued before me that his 
judgment is vitiated, in the manner already 
indicated, by the fact that he admitted the 
Chittz (Exhibit No. 3) against the defen- 
dants, although no strict proof of it had been 
given, and a further contention has been 
advanced, somewhat faintly, that the decree 
in Rent Suit No. 89 of 1904 is res judicata 
between the parties and that it is not, there- 
fore, open to the plaintiffs’ tenants in that 
rent suit, to challenge the decision in favour 
of defendant No. 1. 

With regard to the second contention, I 
think it sufficient to refer to the ease of 
Sahadeb Dhali v. Ramrudra Haldar (1) and 
the Full Bench decision in Dwarka Nath Roy 
v. Ram Ohand Aich (2). The issue in Nuit 


(2) 10 C. W. N. 820. 
(2) 26 C. 423; 3 C. W. N. 266. 
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No 89 of 190+ was in respect of the rent 
claimed. There was no issue, as to title to 
the land, as obviously there is here, to con- 
vert the decision into one operating for all 
time to the detriment of the tenants in that 
suit. There are other questions in the case. 
It is sufficient to say that the ordinary rule, 
which must be complied with here, is that the 
decision in à rent suit does not operate as 
yes judicata ina subsequent suit brought for 
establishment of title to land. 

The learned Vakil for the plaintiffs-re- 
apondents has argued that the find- 
ings of, fact are sufficiently expressed in 
the judgment of the lower appellate Court, 
and that this case should not be remanded. 
If I was satisfied on this point, I should not 
direct a remand, but I am not at ali sure that 
the Subordinate Judge has not regarded the 
Chitia as a document of title to be relied on 
by the plaintiffs, and, if he has done so, it 
was incumbent on him to state how, in his 
opinion, that Chitta had been duly proved; 
and it was further necessary for him to record 
what transpired in the course of the argument 
as to the admission made by the learned 


Vakil with regard to the precise scope of the. 


suit being limited to dag No. 583 only. 

The judgment of the lower appellate Court 
is defective in those respects, and I think it 
is clearly necessary in the ends of justice to 
send the case back to that Court for re-con- 
sideration in the light of the observations I 
have made. 

The rule with regard to Chittas is that 
they should be strictly proved; and the cases 
on this subject are to be found in Messrs. 
Ameer Ali and Woodroffe’s Law of Evidence 
page 258, 4th Edition. A surveyor, who 
adopted the Chitta of 1281 as the basis of his 
enquiry in 1903, obviously could not prove 
how the earlier Chitta came into existence 
and his investigation would be valueless 
unless that fact were proved for the purposes 
of the present. suit. 

The appeal is, accordingly, allowed in the 
manner indicated. The case will go back to 
the Subordinate Judge of Nadia for a fresh 
decision in accordance with the observations 
made. 

Costs will abide the result. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Seconp Civin APPRAL No. 153 or 1910. 
November 25, 1910. 
Present:—Sir John Stanley, Kr.,Chief Justice, 
and Mr. Justice Banerji. 
MATHURA DAS AND ANOTHER— DEFENDANTS 
—APPELLANTS 
versus 


MOHAN LAL-—PLAINTIEF-—RESPONDENT. 

Landlord and Tenant— Undertaking given not to store 
hay on the premises —Hay stored —Premises burnt by fire 
—Breach of contract—Remote cause—Fire not caused by 
fenant—Damages—Tort. 

The defendant took the lease of a house from tho 
plaintiff on a monthly rent and gavo an undertaking 
that ho would not store grass in any part of the house. 
Contrary to his undertaking, he did store some grass 
in one of the rooms. The house was burnt down and 
considerable damage caused thereby to the plaintiff. 
The plaintiff sued the defendant for damages he had 
sustained by reason of the fire. It was not proved 
that the defendant hadcaused the fire nor was it 
proved that the fire was due to the breach of the 
undertaking and was the natural result of storing 
hay: 

Held, that, as the plaintif had failed-4o establish 
that any damage was sustained by him by reason of 
any actof the defendant, and as his lossdid not 
naturally flow from the defendants’ breach of contract, 
his claim was unsustainable. 


Second appeal from the decision of the 
District Judge of Jhansi, dated 4th December 
1909. 

Mr. 8. A. Haider (with him Mr. Harbans 
Sahai), for the Appellants. : 

The Hon'ble Mr. Sundar Lal, forthe Re: 
spondent. 

Judgment.—tThe defendants in this 
case took a lease of a house in the city of Jhansi 
from the plaintiffon thel4th of October 1907 
on a monthly rent of Rs. 6-4-0. It has been 
found by the Courts below that the defendants 
gave an undertaking to the plaintiff that they 
would not store grass in ony part of the house. 
Contrary to their undertaking, they did store 
some grass in one of the rooms. The house 
was burnt down and considerable damage 
thereby caused to the plaintiff. In respect of 
this damage, he brought the suit out of which 
this appeal has arisen and claimed a sum 
of Rs. 2,200 as compensation for the loss 
which he had sustained by reason of the fire 
The lower appellate Court found as a fact, 
and this finding we are bound to accept in 
second appeal, thatit was not known how the 
fire originated. The learned Judge observes 
that it may have been due to the carelessness 
of the appellants or their servants or it may 
have been caused by some mischievous 
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or malicious person from outside. In view 
of this finding the defendants are not shown 
to have caused the fire though they were 
undoubtedly guilty of a breach of the under- 
taking which they entered into not to store 
hay in any part ofthe house. For the breach 
of their contract they are liable to any damage 
which was caused thereby, that is, damages 
which naturally flowed from the breach or 
which the parties knew was likely to result 
from the breach. Now in this case it cannot 
be said that the burning down of the house 
was due to the breach of the contract of the 
defendants. If there had been a finding that 
the fire was due to the breach of the undertak- 
ing and was the natural result of the storing 
of the hay, the case would have been otherwise. 
As it is; the plaintiff has failed to establish that 
any damage was sustained by him by reason 
of any act of the defendants. In view of this 
we must allow the appeal. We set aside 
the decrees of both the lower Courts and 
dismiss the plaintiff’s suit with costs in all 
Courts including fees in this Court on the 
higher scale. 
Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
h COURT. 
Secoxp Civiku Arrear No. £19 or 1909, 
October 24, 1910. 

Present: —Mr, Lindsay, O. A. J.C. 
MOHAMMAD IDRIS KHAN—P.tarntire— 
APPELLANT 
versus 
IFTIKHAR AHMAD AND OTHERS— 


DerenDants—REesPonpents. 
“Muhammadan Law—Gift by a person not in possession, 
validity of— Gift of property in possession of a tres- 
passer —Actual or khas possession, delivery of, necessary 

to make a valid gift—Constructive possession. 

Under the Muhammadan Law no valid gift can be 
made by a person who claims to be the owuer of a 
property which is notin his possession, but is in the 
possession of trespassers. 

The rule laid down in reported cases, recognizing 
the validity of gifts where no actual or khas posses- 
sion can be delivered, can be applied only to those 
cases where constructive possession can be traced to 
the owner. Where the owner of a property is ousted 
by a trespasser, he has no possession at all and cannot 
make a valid gift. 

Mullick Abdul Guffoor v. Muleka, 10 C. 1112; 
Anwari Begam v. Nizam-ud-din Shah, 21 A. 165; 
Alabi Koya v. Mussa Koya, 24 M. 518; 11 M. L. 
J. 227; Mahomed Buksh Khan v. Hosseini Bibi, 15 C. 

84 (P.C.); 15 I. A. 81, referred to, 
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Appeal against the order of the District 
Judge of Lucknow, dated the 30th July 1909, 
upholding the order of the Subordinate 
Judge, Lucknow, dated 19th September 1909. 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Syed Zahur Ahmed, for the Respondents. 

Judgment.—tThe facts of the case 
are set out in my remand order dated the 
6th July, 1910, and the point for decision 
is whether the deed of gift executed by 
Muszmmat Ilahi Khanum on the 12th 
January, 1906, in favour of her husband 
Muhammad Agil Khan was a valid gift under 
the Muhammadan Jaw. In order to dispose 
of this question two issues were remitted for 
decision to the Court below. One of these 
related to title of Musammaé Ilahi Khanum 
to the property which was a subject of the 
gift. She claimed to be entitled to the pro- 
perty under a deed of gift executed in her 
favour by her first husband Bunyad Ali Khan 
in 1896. The learned Judge has found that 
this transfer was a valid one and there can 
be no question, therefore, as to Ilahi Kchanum’s 
title to the property described in the deed of 
gift which she executed in January, 1906, in 
favour of her second husband, Muhammad 
Agil Khan. 

The other matter referred for decision to the 
Court below was whether Jlahi Khanum was in 
possession of the property at the time when 
she executed this deed of gift. The learned 
Judge has decided this issue against the 
appellant by finding that she was notin pos- 
session on the date in question, and that the 
property was then in the hands of the re- 
spondents as trespassers. 

This finding has been objected to by the ap- 
pellant’s counsel whose contention is that the 
Court below has not given weight to the pre- 
sumption of possession which arises from the 
findingin favour of Musammat Ilahi Khanum’s 
title to the property. Assuming that it is open 
to a Court of second appeal to consider an 
objection of this kind, I do not think that it 
can prevail. It is true that the law does 
permit a presucaption of possession in favour 
of the person who has the title, but this pre- 
sumption arises only when there is doubt as 
to the party with whom possession lies. 
The presumption must yield to positive 
evidence which proves the actual possession 
of the trespasser. In the present case, it 
is found on positive evidence that tho 
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respondents had possession of the property 
in dispute al the time when Ilahi Khanum 
execnted the deed of gift in favour of Agil 
Khan. It has, therefore, to be decided now 
whether Ilahi Khanum’s want of possession 
at the date of the gift was fatal to the validity 
of it. For the appellant, reliance has been 
placed on various authorities cited in the text- 
books and on the following cases: — 

Mullick Abdool Guffoor v. Muleka (1); 
Anwari Begam v. Nizam-ud-din Shah (2); 
Alobi Koya v. Mussa Koya (3). 

To these may be added the case reported in 
Mahomed Buksh Khan v. Hosseini Bibi (4), 
decided by their Lordships of the Privy 
Council. 

Particular stress has been laid upon the 
passage in Mullick Abdool Guffoor v. Muleka 
(1) at pages 1123-1124. The learned Judge 
refer to a passage in the Durr-ul- Mukhtar, 
which lays down that no gift cin be valid 
unless the subject of it is in the possession 
of the donor at the time when the gift was 
made, und which by way of example states 
that land in the possession of a usurper (wrong 
doer). or of a lessee or mortgagee cannot be 
given away, because in such cases the donor 
has not possession of the thing which he 
purports to give. In discussiug the law as 
thus expressed inthe authoritative work on 
the Muhammadan Law of Gift, their Lordships 
pointed ont the difficulties which would atten’ 
the literal acceptance of a rule of law laid 
down at a time when the conditions of society 
differed enormously from those which now 
prevail in this country. They demonstrated 
how the rule of law laid down in the 
Durr-ul-Mukhtar would, if rigidly enforced, 
render transfers of zemindaries and other 
landlord’s interests simply impossible. 
They held, therefore, for the purpose of the 
case before them, in which the subject-matter 
of the gift consisted partly of lands let on 
lease, that the possession contemplated by the 
rule of Muhammadan Law was not actual or 
khas possession, but such constructive pos- 
session as is evidenced by the receipt of 
rents and profits. 


The Allahabad case referred to, Anwari 
Begam v. Nizum-ud-din Shah (2), was one 
in which the lands transferred by the donor 

(1) 10 C. 1112. 

(2) 21 A. 165. 

(3) 24 M. 613; 11 M. L. J. 227. 

(4) 15 C. 684 15 L A, SL 
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were, ab the'time of the gift, held under 
attachment by the Collector for failure to 
pay landrevenue. The gift was upheld on 
the ground that the possession of the 
Collector was qualified. He could not under 
the law retain possession for a louger period 
than five years, -and the owner could, 
atany time by paying up the arrears 
due from him, regain absolute posses- 
sion. Further on in the judgment, their 
Lordships remarked that it was admitted 
that an owner could make a valid gift of his 
lands let out on lease, and they expressed 
the opinion obzter that there was no bar to the 
gift of lands held in possession by a 
usufructuary mortgagee. The question as 
to the validity of the gift of an equity of 
redemption has not been definitely settl- 
ed and against the opinion of the Allahabad 
Court may be set the decision of the Bombay 
High Court in Ismail v. Ramji (5). 

The learned counsel for the appellant then 
argues that as the rigid rule of law laid down 
in the Durr-ul- Mukhtar has been relaxed in 
cases where property is not in the actual 
physical possession of the donor by reason of 
its being let on lease or put on mortgage, 
there is no reason why the rule should be liter- 
ally enforced in cases where the donor, having 
(as here) a title to the property, is out of 
possesion by reason of the usurpation of a 
trespasser. No case has been cited in which 
it has been held that a person who has been 
ousted can make a valid gift while the pro- 
perty is in the adverse possession of another, 
and it is plain that the case of property 
occupied by a trespasser is nob on the same 
footing with property in possession of a 
lessee or even a mortgagee. Neither the 
lessee nor the mortgagee hold adversely 
to the owner, aud in the case of a lease at 
ary vate, there is constructive possession of 
the owner, which in the cso of a gift he 
could transfer to the donee. I think the 
farthest the Courts can be said to have gone 
is to lay down that it is not necessary to give 
actual or khas possession of property 
transferred by gift, bub that the gift can ba 
supported if there is delivery of either 
actual or constructive possession. Where 
the cwner of the property is ousted by a 
trespasser, he has no possession at all. I may 
observe that this is the view of the law taken 
by a learned commentator on the 

(5) 23 B. 652. 
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Muhammadan Law (Mr. D. F. Mulla) m his 
principles of Muhammadan Law (2nd Edition 
page 78, para 113). He cites authority 
for his view anid criticises the law as laid down 
by Sir R. K. Wilson in para 306 of his work 
on Anglo-Muhammadan Law (2nd Edition), 
which he shows to be based on a mis- 
apprehension of a passage in the judgment 
of the Privy Council in Muhomed Baksh v. 
Hosseini Bibi (4). 

I am unable, therefore, to yield to the con- 
tention that the gift made by Ilahi Khanum 
to Muhammad Aqil Khan in January 1906, at 
time when the property was iu the possession 
of trespassers, was a valid gift, and as the 
appellant rests his title to recover on the 
gift in question, his suit must fail. The 
appeal ii dismissed with costs. 

Appeal dismissed. 


(s. c. 1 M W. N. 754) 
> MADRAS HIGH COURT. 
CRIMINAL Apresar No, 417 or 1910. 
November 9, 1910. 
Present: —Mr. Justice Munro and Mr. Justice 
A Sankaran Nair. 
SIVASAME PILLAF AND OTHERS— PRISONERS 
— APPELLANTS 
versus 
EMPEROR-——Opposire PARTY. 

Confession of co-accused—How furcan be acted on, 

The confession of a co-accused cannot be taken 
into consideration where he does not stbstantially 
implicate himselfto the same extent as the other 
accused, but on the contrary tries as far as he can to 
minimise the part he took. Where a` conviction is 
based for the most part on such cvideuce, it is bad 
in law. 

Appeal against the sentence of the Court of 
Session of the Tanjore Division, in Case 
No. 14 of the Calendar for 1910. 

Mr. V, Ryru Nambiar, for the Appellants. 

The Public Prosecutor, Contra. 

Judgment.—tThe Sessions Judge 
should have told the jury that they should 
not take the confession given by the Ist 

. accused into, consideration against the _ other 
accused, as the first accused did notin his 
confession substantially implicate himself of 
the same extent as the other accused. On 
the contrary he tried as foras he could to 
minimise the part he took. This misdirec- 
tion does not, however, make it necessary to 
interfere so far as accused Nos. 1 and 6 are 
concerned, as there is strong evidence against 
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them and we do not think there has been a 
failure of justice. We dismiss their appeals. 
In the case of the fifth accused, however, the 
evidence is weak, and but for the confession 
of the first accused he would probably have 
been acquitted. The weakness of the evidence 
against him makes it inadvisable to order a 
new trial. We, therefore, acquit the fifth 
accused Shuomuga Mudali and direct his 
release. 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Lerrers Parent Appear No. 54 or 1910, 
November 26, 1910, 
Present: —Sir John Stanley, Ka, Chief 
Justice and Mr. Justice Banerji. 
CHUTTAN LAL—Psaiyriee—A PPELLANT 
. versus ; 
KALLU AsD OTHEKS—DFrFeNpAnts— 
Race Aes Resronpers, | 
Indu Law —Join itly—Alie un — Me " 
after alienation E aa ae PERU 
A member of 2 joint Hindu family, born after nu 


alienation of the family property, cannot question the 
alienation. 


Chatiarpal Singh v. Natha, A.W. N. (19 f 
3 A. L. J. 38, followed, (1996) 26; 


Harrodat Narain Singh v. Becr Nurain Si 7 
R. 480; Buneari Daly Wate eee x DE 
1 Ind. Cus. 670, referred to. T ; 
- Appeal against the decision of Mr, 
Griffin, dated the 4th of April, 1910 
section 10 of the Letters Patent, 

Mr, Mohan Lal Sundal, for the Appellant 

Mr. G. W. Dillon, for the Respondents. 

Judgment.—the question raised in 
this appeal is whether a member of & joint 
Hindu family, who was born after the 
alienation of the family property, by another 
member of that family, cau question the 
validity, of that alienation. The facts are 
these. One Bhagwan Das acquired certain 
property under a mortgage in 1873. He 
had four sons, Nainsukh ` Das, Gulzari Mal 
Hazari Lal and Kishen Lal, Nainsukh Das, 
after the death of his father, purchased from 
the morigagor his equity of rede uption 
jointly with his son, Madho Ram. So that the 
absolute ownership of the property was 
acquired by Nainsukh Das and Madho Ram, 
Gulzari Mal, the brother of Nainsukh Das 
brought a suit and obtained ‘a decree for a 
fourth share of the property. After this on 
the 10th of October, 1891, Madho Ram sold 
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the remaining three-fourths share to the 
defendant No. 1. The plaintiff, who is one 
of the sous of Kishen Lal, brought the suit 
which has ‘given rise to this appeal fora 
twelfth share of the property on the ground 
that the sale by Madho Ram was not binding 
on him. 

The Court of first instance dismissed the 
suit, holding that at the date of the sale 
impugned by the plaintiff he had no interest 
in the family property, he not having been 
born at that date and that, therefore, he had 
no right of suit. This judgment was affirmed 
by the lower appellate Court and on appeal 
to this Court the decree of the lower appellate 
Court was affirmed. 


The plaintiff has preferred this appeal 
under the Letters Patent. The learned Vakil 
for the appellant, in support of the contention 
that the plaintiff is entitled to maintain the 
suit, relies upon a passage in the Mitakshara 
to which reference is made in the judgment 
of our learned colleague. That passage, in 
our opinion, does not support the plaintiff's 
contention, He further relies npon a decision 
of the Calcutta High Court in Harrodat 
Narain Singh v. Beer Narain Singh (1) That 
case, in our opinion, has no bearing upon the 
question before us. ‘There it was held that a 
Hindu father had no power to settle ancestral 
property by conveyance in his life-time or 
by a Will to take effect after his death without 
the consent of all his sons living at the time; 
and where such a settlement was not assent- 
ed to by the sons living at the time, and 
another son was afterwards born, no subse- 
quent assent of the former would be binding 
ou the latter. That is not the case here. 
The learned Vakil also relies upona dictum 
of the learned Judges who decided the case of 
Bunwart Lal v. Daya Ram (2). The dictum 
is to the effect that an alienation, if invalid 
because made without the consent of all the 
co-parceners then in existence, can be set 
aside even at the instance of another 
co-parcener who was born subsequent to the 
alienation. The authority cited for this view 
js the case of Htarrodaé Narain Singh v. 
Beer Narain Singh (1), to which we have 
referred. That case, as we have pointed out 
above, did nob decide the question whether an 
alienation made at a time when a co-parcener 


G) 11 W. N. 480. 
(2) 18 C, W. N. 815; 1 Ind, Cas, 670. 
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was not in existence could be questioned by 
such a co-parcener. It seems to us to be 
clear that a plaintiff can question the validity 
of an alienation of such property only in 
which he had an interest at the date of the 
alienation. If his interest came into existence 
subsequently to the alienation, he cannot 
question the validity thereof, As Mr. Mayne 
observes in his well-known work on Hinda 
Law, VII Edition, page 449:—'‘A son cannot 
object to alienations validly made by his 
father before he was born or begotten 
because he could only by birth obtain an 
interest in property which was then existing 
in his ancestor. Hence if at the time of the 
alienation, there had been no one in existence 
whose assent was necessary or if those who 
were then in existence had consented, he 
could not afterwards object on the ground 
that there was no necessity for the transac- 
tion.” The same view was held by this 
Court in Chattarpal Singh v. Natha (3) In 
that case Blair and Burkitt, JJ., held that 
the plaintiffs not being in existence at the 
date of the mortgage, which was impugned 
in that case, had no right or interest in the 
property and were not, therefore, entitled to 
possession of it. As the alienation now in 
question was made so far back as 1891, the 
presumption would be, in the absence of any 
evidence to the contrary, that it was made 
with the assent of the other co-parcauers 
then alive. This presumption isstrengthened 
by the fact that the plaintiff's father, who is 
still alive, never questioned the validity of 
the transaction. Under these circumstances, 
we are of opinion that the view taken by onr 
learned colleague in this case is perfectly 
correct and is in accordance with Hindu 
Law. We, accordingly, dismiss the appeal 
with costs. 


Appeal dismissed. 


(8) A. W. N. (1908) 26;3 A. L. J. 38. 
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(s. c. 1 M. W. N. 735.) 

MADRAS HIGH COURT. 
CRIMINAL MISOELLANEOUS Permios No. 399 
or 1910. 

November 9, 1910. 
Present:—Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
ABDUL AZIZ SAHIB AND OTHERS — 
PETITIONERS— A COUSED 
versus 
EMPEROR— Opposite Party. 
Criminal Procedure Code (Act V of 1898), s. 526— 
Transjer—Prejudging a counter case — Suficient ground. 
Where a Magistrate in a counter caso has clearly 
formed an opinion strongly against a party, the High 


Court will, inthe interests of justice, transfer the caso 


to some other Court. 

Application praying that, in the circum- 
stances stated therein and in the affidavit 
filed therewith, the High Court will be 
pleased to transfer the C. C. No. 64 of 1910 
on the file of the Sub-Divisional Magistrate 
of Cuddalore, in the District of South Arcot, 
to the Court of any other Magistrate of the 
District. 

Mr. H. R. Osborne, for the Petitioners. 

The Public Prosecutor, Contra. 

Order.—The Sub-Divisional Magis- 
trate should not have passed the order of 
discharge in ©. C. No. 65 of 1910 before he 
had taken all the evidence in the counter 
case No. 64 of 1910. In his order of discharge 
he has clearly formed opinions strongly 
against the petitioners, and we think it 
necessary following the case of Rangasami 
Goundex v. Emperor (1) that the case 
should be transferred to the file of another 
Magistrate: Calendar Case No. 6-b of 1910 is, 
therefore, transferred to the file of the Sub- 
Divisional Magistrate, Tindivanam. Counsel 
for the petitioner, undertakes that the stage 
may go on from the stage at which it now is. 


Case transferred. 
(1) 80 M. 283; 2 M. L. T. 89; 5 Cr. L. J. 290. 


(s. c. 37 C. 845 ; 15 0. W. N. 25.) 
CALCUTTA HIGH COURT. 
SPECIAL BENCH. 

TRIAL BY SPECIAL Benow. 

June 6, 1910. 

Present:—Mr. Justice Holmwood, Mr. Justice 
Sharf-ud- Din and Mr. Justice Chatterjee. 
EMPEROR 

versus 
ABANI BHUSHAN CHUCKERBUTTY 


—Accusep. 
Criminal Procedure Code (Act V of 1898), ss. 337, 
8389—Pardon, forfeiture of—What Court to deside 
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question of forfeiture—Pardon, withdrawal of—Whut 
Court to withdraw purdon. 

A committing Magistrate granted pardon toan 
approver under section 337 of the Criminal Procedure 
Code. Attho hearing of tho caso before a Session 
of the Special Bench, the approver resiled from his 
deposition given before the Magistrate: 

Held, that the Special Bench cannot take any action 
against the approver for the offence in respect of 
which pardon was accorded to him, but can only dis- 
charge him. 

If he be proceeded against for the original offence, 
the Magistrate who accorded the pardon should 
determine whether he has complied with its terms or 
not and whether he has forfeited the pardon: the 
question cannot bə re-opencd before the Special Bench 
at his trial for such offence. 

Queen-Empress v. Manick Chandra Sarkar, 24 0. 492, 
followed. 

King-Emperor v. Bala, 25 B. 675, distinguished. 

Emperor v. Kothia, 30 B. 611; 8 Bom. L. R. 740; ah 
Cr. L. J. 846, Kullan v, Emperor, 32 M. 173;9 Cr. L. 
J. 571; 2 Tnd. Cas. 843 and Queen-Empress v. Rama- 
sami, 24 M. 321, approved. 


The accused was charged with the offence 
of dacoity under section 335 of the Penal Code, 
and put on his trial before a Special Bench 
constituted under section 11 of Act XIV of 
1908 in the High Court. - 


Facts.—A dacsity was committed at 
Nangla in the districs of Khulna and several 
arrests were made. The accused in the 
present case, who had been arrested in con- 
nection with another dacoity case, made a 
confession regarding a number of attempted 
dacoities. Headmitted his general associa- 
tion with other persons forthe purpose of 
committing dacrities. Afterwards the Dis- 
trict Magistrate of Khulna tendered him a 
pardon during the inquiry against certain 
other persons, and the present accused was 
examined asa witness and he repeated what 
he had said in his confession. Those ac- 
cused persons were committed to the High 
Court and when he was being examined be- 
fore the Special Tribunal which sat to try 
the case, the present accused retracted his 
confession and his previous deposition alleg- 
ing thesame to have been untrue and say- 
ing that he was obliged to make those state- 
ments at the instigation of the Police. He 
was then allowed to be cross-examined. On 
the next day the prosecution against the per- 
sons accused at that trial was withdrawn aud 
they were acquitted. Then an application 
was made before the Special Bench for an 
expression of opinion that the present ae- 
cused Abani had given false evidence either 
before the Magistrate or before the Special 
Benchand the Bench passod the following 
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order :— “Having regard to the evidence 
that was given by the approver, Abani 
Bhushan, here, as also to the evideuce given 
by him before the Magistrate, we are of 
opinion that he has given false evidence either 
in the inquiry before the District Magis- 
trate or before this Court.” Then the Crown 
applied to the Special Bench for sanction 
under sections 195 and 339 of the Criminal 
Procedure Code to prosecute Abani for giv- 
ing false evidence, and the Court granted the 
required sanction, 

After that the Crown applied to the Dis- 
trict Magistrate to proceed against Abani 
upon the original charge of dacoity. The 
Magistrate asked Abani whether he relied 
on the pardon asa plea in bar to his trial 
for dacoity, and he replied—“I cannot say 
anything.” Evidence was adduced to show 

< that Abani had resiled from his previous 
deposition, when examined before the Special 
Bench. The sarction granted by the 
High Court and the judgment of the Special 
Bench were put in. No evidence was ad- 
duced by the accused. The Magistrate 
held that the pardon was forfeited. Then 
after a preliminary inquiry into the origi- 
nal dacoity, Abani was committed to the 
High Court and the case came on before 
a Special Bench. 

Before the accused was called on to plead, 
a preliminary objection was taken by the de- 
fence to the trial. 

Mr. J. N. Roy, for the Accused. 

Mr. Kenrick, K. C., Advocate-General, for 
the Crown. : 

Judgment. 

Holmwood, J.—The plea has been raised 
before us that there is no proper finding 
that the forfeiture of pardon under section 
339 of ibe Criminal Procedure Code was 
incurred in this case, and that, therefore, 
this Court has no jurisdiction to try the 
ease. Whether we look at the section as it 
stands, or at the law as laid down by the 
Bombay and Madras Courts under the present 
Act, or by this Court under the Act of 1898, 
there seems to be no doubt thatthe procedure 
followed in .this case has been the correct 
procedure. 

The defence has principally relied upon 
Emperor v. Kothia (1), where Beaman, d., 
lays down precisely the procedure which has 


bern adopted in this case as the procedure to 
(1) 30 B. GU, 8 Bom. L. R. 740; 4 Cr. L. J. 846. 
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be followed. At the termination of the trial 
in which the pardon is given, the accomplice 
must be discharged by the Court which tries 
the case. Jn this case it was the Special 
Tribunal. “Then, if so advised, the Crown 
may re-arrest and proceed against him for 
the offence in respect of which he was given 
a conditional pardon. When put upon his 
trial for that offence, he may plead to a 
competent Court his pardon, in bar. And 
that is a plea that the Court would be bound 
to hear and decide,upon before going farther 
and putting him on his defence” Emperor 
v. Kothia (1). It is clear, therefore, that the 
Special Tribunal could not inany way proceed 
against him for the offence in respect: of 
which he was given a conditional pardon. 
It may also be inferred, from the wording of 
clause (1), section 339, of the present Code of 
Criminal Procedure, that the forfeiture is 
incurred ipso facto by the acts of the approver, 
that is to say, if he either wilfully conceals 
anything essential or gives false evidence, he 
does not comply with the conditions upon 
which the tender was made, and the pardon 
is forfeited. 

In dealing with the matter, the Court will 
have to consider whether the approver has 
or has not complied with the conditions upon 
which the pardon was tendered, and whether 
he has made a full and true statement and 
disclosed the true facts. The only difficulty 
that can arise is whether the inquiry should 
be made by the committing Court, or be made 
before us. 


It seems clear that the committing Court 
must be intended tobe the Court where the 
inquiry is to be made, and for this reason. 
As soon as a charge is drawn up, the accused 
is ipso facto put upon his defence. It does 
not, therefore, appear to us that the inquiry 
should be re-opened here, and in the case of 
Queen-Empress v. Manick Chandra Sarkar 
(2), which is the only authority in this 
Court, and which appears to apply witk 
equal force to the present law as to the 
former law, it was laid down that the with- 
drawal of the conditions of pardon should be 
under section 339 by the authority that 
granted it and not by the High Court. The 
word withdrawal has been left out of the 
present Code, and, as I have just said, the 
forfeiture appears now to operate ipso facto, 


(2) 24 C. 492. 
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_ Iv the case of Kullan v. Emperor (3), 
. which followed the case of Queen- Impress 
v. Ramasami (4), the procedure which has 
been adopted here appears to have been 
approved. In the Bombay case, King. Emperor 
v. Bala (5), the facts were quite different. 
There the withdrawal appears. to have taken 
place behind the accnsed's back, either in the 
committing Court, before the first case was 
tried, or in the Sessions Court immediately 
the judgment was delivered in the main case. 

Now, let us see what happened in this case. 
The accused, Abani Bhushan Chuckerbutty, 
was asked, on being produced before the 
Magistrate when put upon trial in the present 
case, whether he relied upou the pardon 
under section 337 of the Criminal Procedure 
Code as part’ of his defence. This is his 
reply—“I cannot say anything.” Evidence 
was accordingly produced for the purpose 
of proving that he gave false evidence either 
in the lower Court, the Magistrate's Court, 
orin the High Court. The sanction of the 
High Court was put in, also the High Court's 
judgment, and one witness was examined. 
The accused did not wish to call witnesses, 
and the Magistrate held that it had been 
proved that Abani’ Bhushan Chuckerbutty, 
after accepting “pardon, had given false 
evidence, and that he’ had thereby forfeited 
that pardon and would have to be tried for 
the offence under section 395 of the Indian 
Penal Code. .. > > 

Were we to hold that we had jurisdiction 
to re-open this matter, we should be pre- 
judicing the accused and pre-judging the 
very question ‘that has ‘to be tried. It is 
open to the accused here to show that the 
statement he made on oath was nota false 
statement, or was a false statement induced 
by improper influence. It is obviously 
improper for us to enter upon that which is 
the main issue in the case, asa preliminary 
enquiry. The objection is, therefore, overruled. 

Sharf-ud-din, J,— | agree with my learned 
brother in the conclusion he has arrived at 
on the law as contained in section 339 of the 
Criminal Procedure Code. The law is silent 
regarding the Court by whose order a pardon 
toa person who hasnot complied with the con- 
ditions under which it was tendered may be 
withdrawn. The law is also silent as to the 


Court by which this question “may be ‘deter: 
(3) 82 M 178; 9 Or, L, J. 571; 2 Ind. Cas. 343, i 
(4) 24 M. 321, 

(5) 25 B. 675, 
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mined, The corresponding section of tho 
former Act has declared that such an order 
could ba passed by the Magistrate before 
trial, or the Court of Session before judgment 
has been passed; and the High Court is the 
Court of Session here. 

From the wording of the section, it seems 
tome to be clear that the mere fact that 
the approver has wilfully concealed anything 
essential, or has given false evidence, is 


_ sufficient to show that he has not complied 


with the conditions upon which the tender 
was made, and in that case he may be tried 
in respect of the offence for which a pardon 
was tendered, or for any other offence of 
which he may appear to be guilty in cn- 
nection with the same matter. 

The second clause of this section lays down 
that a statement made by a person who 
has accepted a tender of pardon may be 
used as evidence against him when pardon has 
‘been forfeited. 

Ib is to be observed that the word “for- 
feited” is not used in the first clause, but 
in the second, and if both the clauses ave 
taken together, it is clear that the intention 
of the Legislature was that by the mere fact of 
concealment or incomplete disclosure or false 
evidence forfeiture would follow. With these 
words I agree with my learned brother Mr. 
Justice Holmwood. 


Chatterjee, J;.— The contention of learned 
counsel for the defence that the question as to 
whether the accused has, by giving false evi- 
dence, forfeited his pardon, ought to have 
been tried by the previous Special Tribunal, 
does not seem to be sound. The accused was 
in that case a mere witness. He was not on 
his defence for any offence charged against 
-him; he bad no opportunity to cross-examine 
any of the witnesses examined in the case, 
To hold, therefore, that the Tribunal before 
which he was deposing as a witness was to 
decide that he was giving false evidence, 
would be to hold that an accused person may 
be made liable for an offence without his 
having had an opportunity to cross-examine 
the witnesses who are examined against him. 
It cannot, therefore, be said that the Tribunal 
before which he gave his evidence was the 
only Tribunal that could decide whether he 
gave false evidence. 

Tf that was not the proper Tribunal, then 
the next authorities to be considered are the 
Magistrate before whom the Crown initiated 
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fresh proceedings against him under section 
339 of the Criminal Procedure Code, and this 
Court. 

It must be remembered that this Court is 
a Special Tribunal acting only after commit- 
ment under the provisions of the Criminal 
Law Amendment Act. Therefore, this Court 
would not have any jurisdiction to try that 
question, so that the Magistrate who commit- 
ted the case was the proper authority to 
decide that question, but for the purpose of 
the commitment alone. Upon the evidence 
adduced by the Crown the pardon was, there- 
fore, forfeited. 

The result, therefore, is that I agree with 
my learned colleagues in holding that it 
was for the committing Magistrate to decide 
this question, and he has decided it in this 
case. 

I say this with this qualification, that 
this is only for the purpose of the com- 
mitment, and it is perfectly open to the ac- 
cused to show before usin this Court that 
the statements which are alleged to be false 
are true in fact, or were induced by improper 
influences. 





(s. c. 87 ©. 858.) 

CALCUTTA HIGH COURT. 
APPLICATION IN ORIGINAL CIVIL EXTRAORDINARY 
Scit No. 7 or 1910. 

July 8, 1910. 

Present:—Mr. Justice Fletcher. 


Inre A. VAKIL’S APPLICATION, 

Practice—High GCourt—Original Side—Extraordinary 
Civil Jurisdiction—Vakil—Right 10 appear—Civil 
Procedure Code (Act V of 1908), ss. 119, 129. 

A rule was issued calling upon the plaintiff in 
a suit pending before the District Court of Midna- 
pore, to show cause why the suit should not be 
transferred to tho High Court for trial in its 
Extraordinary Original Civil Jurisdiction. A Vakil 
of the High Court claimed a right to filea warrant 
of attorney in the rule: 

Held, that, there having beena long continued 
practice to the effect that Vakils never appeared on 
the hearing of such applications, the claim of the 
Vakil should be refused. 

The Civil Procedure Codeof 1908 has nothing to 
do with a matter governed by old rules in force 
before 1909. 


Application to file a warrant of attorney, 
made by a Vakil of the High Court in 
a rule issued by the High Court upon 
the plaintiffs in a suit pending before the 
District Court of Midnapur to show cause 
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why the suit should not be transferred to the 
High Court for trial. | 

Babu Ram Doyal Dey, Vakil, in support of 
his own application. 

Judgment.—this is an application 
by a gentleman, who is a Vakil of this Court, 
claiming the right to file a warrant of at- 
torney in respect of a suit which is pending 
in the Midnapore Court, in which a rule has 
been issued on behalf of the defendants, call- 
ing upon the plaintiffs to show cause why 
the suit should not be transferred to this 
Court in its Extraordinary Civil Jurisdiction. 
Now, it is undoubted that Vakils have never 
appeared on the hearing of such an applica- 
tion for transfér. I have made enquiries as 
to what the practice has been, and in no 
case have Vakils appeared. I have myself 
been sitting three anda half years on the 
Original Side of this Court, and during that 
time I have transferred a certain number 
of cases to this Court, where 1 have 
thought that justice demanded that the 
trial should take place in this Court 
rather than in the District Court, and in 
none of these cases have the parties been re- 
presented except by an Advocate of this 
Court instructed by an attorney. There has 
been a long-continued practice in which 
Vakils have never appeared, dating from the 
establishment of the High Court in 1862, and 
continuing down to 1910; and one would 
have thought that, had the Vakils the right 
to appear, some exercise or claim to exercise 
that right would have been put forward dur- 
ing a period of almost half a century. I am 
satisfied that the claim to appear on an ap- 
plication for transfer has never yet been 
made. That being the established practice 
of this Court, it would be obviously im- 
proper for a single Judge, sitting on the 
Original Side, to depart from a practice re- 
gulating the various branches of the profes- 
sion for such a period, unless he was satisfied 
that the practice was wiong. A 

The learned Vakil who appears, says that 
the new Code of Civil Procedure has made a 
difference to the provisions in force before 
1909, in this respect. Section 119 of the 
present Code is in the following terms :— 

“Nothing in this Code shall be deemed to 
authorise any person on behalf of another 
to address the Court in the exercise of its 
Original Civil Jurisdiction, or to examine 
witnesses, except where the Court shall have 
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in the exercise of the power conferred by 
its Charter, authorised him so to do, or to 
interfere with the power of the High Court 
to make rules concerning Advocates, Vakils 
and attorneys.” 

It seems tə me that so fav feom the alter- 
ation made by the present section 119 in the 
wording of the former ssction 835 by the 
omission of the word “Ordinary” before 
“Original Civil Jurisdiction” being in favour 
of the Vakil’s contention it is rather against 
his case. I do not think that the Civil Pro- 
cedure Code, hay anything to do with the 
case, for section 129 provides in respect of 
High Courts established under the Indian 
High Yourts’ Ack and by latters Patent 

nothing herein contained shall affect the 
validity of any sach rules in force at the 
commencement of this Code.” It is, there- 
fore, obvious that the new Code of Civil 
Procedure has nothing to do with a matter 
governed by old rules in force before 1909 
~ I am not satisfied that Vakils have ever 

appeared on arule for application to transfer 
and not being so satisfied, and having regard 
to the long continued course of practice dur- 
ing which Vakils have not appeared, I think 
it right to refuse the present application. 
Applisation refused. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Crvin Arrear No. 453 or 1909. 
November 10, 1910. 
Present: —Mr. Evans, A. J.C. and 
Mr. Chamier, J. ©. 
RAMAUTAR —DEFENDANT—ÅPPELLANT 
VETSUS 
DRIGPAL AND OTAERS— PGAINTIPES— 
RESPONDENTS. 

“Birt”, meaning of —Birt deed for less than Rs. 100— 
Registration —Sale of wnder-proprietary rights —Trans- 
fer of Property Act (IV of 1882), s. 103 —Reserration of 
annual rent or lagan sarkari— Leare. 

The question was whether a birt deod of which the 
consideration was less than Rs. 109 and which 
reserved a fixed annual rent was valid without regis- 
tration: p 

Held, that such 2 deed really implied a grant for 
money paid for under-proprictary rights by a superior 
proprietor in favour of the birt holder, and should, 
therefore, be treated as a sale-deed and not asa 
jease and did not, therefore, require registration. 

Jai Patter Singh v. nam Rattan Lal, 1 O. €. 124; 
Murad Bokhsh v. Raja Mumtaz Ali Khan, 40. C. 31; 
Ram kaki v. Sheo Ratan, 8 O. C. 121 and Raja Muh- 
ammad Mumtaz Ali Khan v. Murad Bakhsh 10 O.C. 318; 
6 C. L. J. 693; 110. W. N. 918;9 Bom. L. R. 851; 


INDIAN CASES. 


~I 
ta 
ant 


173. L. J. 490;4A. L. J. 737; 2 M. L. T. 102; 29 
A. 708, referred to. 

Birt generally implies an under-proprictary right. 
It is a cession under which a superior proprictor parts 
with acertain portion of his proprietary rights cither 
for money paid or for religious purposes. 

Appeal against the order of the Additional 
Judge, Fyzabad, dated 23rd September 1909, 
upholding the order of the Munsif, Fyzabad, 
dated 9th January 1909. 

Pandit Gotaran Nath Misra, for the Appel- 
lant. 

Babu Basdeo Lal, for the Respondents. 

Judgment. 

Evans, A. J. C—This is an appeal against 
an order of the Additional Judge of Fyzabad, 
upholding a decision of the Munsif of 
Fyzabad. 

The admitted facts are as below: -- 

One Suraj Bakhsh Singh was the pro- 
prietor of a mahal called Kothia Suraj Bakhsh 
Singh io the village of Dharanli. By four 
documents executed in June 1898, the above- 
named Suraj Bakhsh Singh granted brt 
rights over 8 bighus, 12 biswas land to the 
present appellant. On the jth November 
1902, he sold the whole mahal noted above to 
the appellant. Upon a pre-emption suit in- 
stituted by one Ram Sarup, a compromise 
was arrived at between the parties under 
which Ram Sarup, was to take possession 
of half of the mahal while the other half 
was to remnin in the possession of the appel- 
lant. On the 23rd July 190+, Ram Sarup 
mortgaged this half to the present respond- 
ents under a deed of conditional sale and 
the foreclosure decree obtained by them npon 
this mortgage onthe 9th September1907, was 
made absolute on the 30th May 1908. 

The present suit was instituted on the 
22nd August, 1508, by the respondents ask- 
ing for a declaration that the appellant had 
no under-proprietary birt rights in the $ 
bighas, 12 béswus land noted above. 

The Munsif was of opinion that these dé 
deeds were sale-deeds but were inoperative 
because delivery of possession was not proved, 
The Additional Judge upheld this decision 
but on different grounds. He held that 
these birt deeds were merely leases within 
the meaning of section 108 of the Transfer of 
Property Act and as they had not been re- 
gistered, no title had passed under them to lhe 
appellant. 

The contention taken in second appeal is 
that these birt deeds created under-pro- 
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prietary rights-as has been held by this 
Court-in several cases and as the lower appel- 
late Court differing from the Court of first 
instance has found that possession had been 
delivered, the documents operated as com- 
plete sales of under-proprietary rights and, 
therefore, the claim should have been dismiss- 
‘ed. 

_ Tt is convenient at this place to state 
the exact terms of the documents executed 
by Suraj Bakhsh Singh in favour of the ap- 
pellant. They are all of similar nature and 
to the following effect: — 

Suraj Bakhsh Singh declares thathegrants 
a Birt nama Shankalap in favour of Ram 
Autar Pande with respect to certain area of 
land having received Rs. 49. Then the fol» 
lowing words occur:— Birt Shankalap likh 
din tehker lagan sarkari Rs, 4-6-0 ke sal den- 
sewat na den-bagt hissa rasadé se chahe dakhal 
thawain karee den-age pache ham hamare 
warisan se fast-fasad kare to jhuth.” : 

The position of the b¢rtholders has been dis- 
cussed in the case of Jat Patter Singh v. Ram 
Rattan Lal (1) and iu the case of Ram Fakir 
v. Sheo Ratan (2), it was held by a Bench of 
this Court that a birt deed of the kind re- 
ferred to above was the sale of a transferable 
right within the meaning.of the Oudh Laws 
Act. I may also refer to a decision of this 
Court in the case of Murad Bakhsh v. Raja 
Mumtaz Ali Khan (3), which was upheld by 
their Lordships of the Privy Council in Raja 
Muhammad Mumtaz Ali Khan v. Murad 
Bakhsh (4). 

The meaning of the word birt is given in 
section VII of ChapterLI1 of Mr. Sykes’ Com- 
pendium of the Tulukdari Law in Oudh and 
he points out that its meaning isa cession 
under which a superior proprietor parts with 

“a certain portion of his proprietary rights 
either for money paid or for religious pur- 
poses. Such a cession is clearly a transaction 
under which under-proprietary rights are 
granted to the person in whose favour the 
birt is granted. I can see nothing in the 
present case to differentiate it from grants 
of asimilar nature which have been held 
to constitute grants of under-proprietary 
rights. 


i) 1 O. C. 124. (2) 80. C. 121. 
(3) 40. C. 31. 


(4) 10 0. C. 818; 6 ©. L. J. 698; 11 Œ. W. N. 91339 
Bom. L. R. 851; 17 M. L. J. 400; 4 A. L.J. 787; 2 M, 
L. T. 402; 29 A. 708, 
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The contention taken on behalf of the re- 
spondents is that the mere use of the words 

Birt shankalap” does not make the transac- 
tion a grant of an under-proprietary right. 
In this particular case a certain annual pay- 
ment called lagan sarkari was reserved and, 
therefore, all that was granted was a per- 
petual right to enjoy the produce of the land 
and, therefore, the transaction was. only a 
lease within the meaning of section 108 of 
the Transfer of Property Act. It is conceded 
that the appellant could not be ejected under 
the terms of these documents and the annual 
payment of what is called lagan sarkari is 
merely a condition under which the grantee 
is to pay the share of the Government re- 
venue charged on the land like any other pro- 
prietor. I have no hesitation in deciding 
that the documents, under which the appel- 
lant holds this 8 bighas,12 biswas land amount 
to a grant of under-proprietary rights and 
not to a lease within the meaning of section 
108, Act LV of 1882. This is the only point 
for decision in the appeal, it being conceded 
that in this view of the case the respondents 
are not entitled to a decree. I would allow 
the appeal and setting aside the decisions of 
the Courts below, dismiss the claim with 
costs in all Courts. 

Chamier, J, C.—It appears to me that 
the document in question created a pro- 
prietary or under-proprietary right in the’ 
land. The word “birt” generally implies 
an under-proprietary right. For our pre- 
sent purpose it does not signify whether a 
proprietary or under-proprietary right was 
created. No right of re-entry is reserved in 
case of non-payment of the lagan sarkari. I 
think there can be no doubt that the words 
lagan sarkari refer to what is assumed and 
agreed to be the proportion of Government 
revenue payable in respect of the land trans- 
ferred. I find it impossible to treat the 
document as a lease. 1 agree with the order 
proposed by my learned colleague. 

By tue Court.—We allow the appeal and 
setting aside the decisions of the Courts 
below, dismiss the claim with costs in all 
Courts. 


Appeal accepted, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Ovit Appeat No. 27 or 1910. 
June 14, 1910. 
Present:—My. Piggott, J. Œ. 
MAHADEO PRASAD AND ANOTEER— 
DECREL-HOLDERS— APPELLANTS 
versus 
Syed RYDER MEHDI—JUDGMENT-DEBTOR— 
` RESPONDENT. i 
Civil Procedure Code (Act V 2f 1908), s. 48, O. XXI r. 
11—Kaecution application, effect of striking off —Attach- 
ment, subsisting, removal of—Fresh application or one 
ancillary to the previous application—Twelve years’ 
rule in evecution proceedings to be strictly observed. 
An order directing an application for execntion to 
be struck off tho file does not in itself necessarily 
involve the removal of the subsisting attachment, 
but the passing of such orders as have the effect of 
striking off the application for execution und at the 
same time allowing the attachment to remain in 
force ought to be discouraged. 
` The question whether an application for execution 
is only ancillary to the previous application or is a 
fresh application is to be decided according to the 
circumstances of every case. 
The twelve years’ rule laid down in section 48, Civil 
Procedure Code, is a salutary one and its evasion 


should not be permitted. Execution proceedings - 


should not be allowed to be dragged on beyond 12 
years merely because it suits the éonvenionce of the 
decree-holders. 

If a decree-holder desires to come to terms with 
his judgment-debtor in such a manner as to allow a 
Jonger period than 12 years for the satisfaction of the 
decreo he may enter into a fresh contract. 

Rahim Ali Khan v. Philchand, 18 A. 452 and Ram 
Newaz v. Ram Charan, 18 A. 49 and Ram Dasv. Ram 
Thal Das, 8 O. C. 152, referred to, 

Appeal against the order of the District 

_ Judge, Gonda, dated 9th April, 1910, revers- 
ing the order of the Subordinate Judge, 
Bahraich, dated 29th January 1910. 

Pandit. Gokaran Nath Misra, 
Appellants. ek te Sodas 

Mirza Samdcullan Beg, for the Respondents. 

Judgment.—tThis is a decree-holder’s 
appeal in an execution case, and the question 
raised is whether a certain application for 
sale, or in the alternative for attachment 
and sale, of certain immovable property, 
presented by the ‘decree-holders on the 
15th May, 1909, is barred by the - pro- 
visions of section 48 of the Code of Civil 
Procedure (Act V of 1908) as having--been 
presented more than 12 years after the date 
of the decree which was passed on the 27th 
January, 1897. This again turns on the 
question whether the said application of May 
15th, 1909, is or is not a “fresh application” 
within the meaning of the section above 


for 
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mentioned. It appears that the appellants 
had obtained an order of attachment in respect 
of the property in question under an appli- 
cation, dated November 27th, 1905: the judg- 
ment-debtor then paid a portion of the 


“ decree money and by consent of parties an 


order was passed striking off the application 
for execution on the understanding that the 
attachment should continue in foree. An 
application for sale was again made on 
August 13, 1907, when the judgment-debtor 
again paid apart of the balance due under 
the decree and obtained a similar order 
from the Court, I have been referred by the 
parties to a considerable namber of rulings 
more or less relevant to the question in issue. 
1 have no doubt that the principle laid down 
by a Full Bench of the Allahabad High Court 
in Rahim Ali Khan v. Phulchand (1) and 
also by this Court in Ram Dass v. Ram Thal 
Das (2) is correct, and that a mere order 
directing an application for execution to be 
struck off the file does not in itself necessari- 
ly and in all cases involve tke removal of an 
attachment subsisting at the date when such 
order is passed. 1 also agree, however, with 
what was said by a learned Judge of the 
Allahabad High Court in Ram Newaz v. Ram 
Charan(3) as to the impropriety of such an 
order as that which was passed by the Court 
executing the decree in the present case after 
tke part-payments on the part of the judg- 
ment-debtor had been certified as already 
explained. The actual question, however, 
upon which.the decision of this appeal must 
turn is not’precisely one as to the continu- 
ance or otherwise of the attachment. lt-may 
be that for certain purposes and in certain 
eventualities the Court might have held the 
attachment to subsist even after the order 
dismissing the application for execution and 
directing it to be struck off the file of the 
Court. If, for instance, there had been a trans- 
fer’of the property in question by the judg- 
ment-debtor, itis possible thatthe Courts might 


. have held, if only on the doctrine of equit- 


able estoppel, that as between the parties the 

attachment so far subsisted that the property 

in question was-hypothecated in. satisfaction 

of the appellants’ decree and that a transfer 

of the same by the respondent would be 

invalid as against the appellants, The point, 
(1) 18 A. 482. 


(2) 80. 0. 152. 
(3) 18 A. 49. 
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however, is as I have already stated it, name- 
ly, whether or not this application of 15th 
May 1909, was a fresh application within the 
meaning-of the law. It has been practically 
conceded in argument before me that if this 
case turned on the wording of the correspond- 
ing section, namely, section 230 of the Code 
of Civil Procedure (Act XIV of 1882), the 
Court would have been debarred by the 
provisions of the said section from gvanting 
this application. I am not of opinion 
that the change effected in the drafting of 
section 48 of Act V of 1908 is of such a 
nature as to establish the appellant’s case. 
The general principle to be observed in deal- 
ing with a matter of this sort has been laid 
down by a Bench of this Court in Deok? 
Nandan v. Saiyed Nazir Hasan (4). I quote 
the following words from page 59 of the same 
ruling: “The question whether the applica- 
tion before the Court is one which is ancil- 
lary to previous applications or whether it is a 
fresh application is one which must be 
decided according to the cirenmstances of 
the ease before the Court’. This appli- 
cation of May 15th, 1969, was, in my 
opinion, both in form and in substance 
a fresh application for execution under 
rule 11, Order XXI of Act V of 1908. 
It did not ask the Court to revive the execu- 
tion proceedings which had been previously 
struck off or to proceed with thesale of property 
already under attachment, the sale of which 
had been postponed or suspended for some 
cause for which the decree-holders were 
not responsible. The notice required by 
rule 11 of Order XXI, already referred to, 
was asked to be issued against the judgment- 
debtor; and the Court was requested to pro- 
ceed to execute the decree by sale of the im- 
movable property specified in the application, 
either with or without a fresh attachment 
according as the Court might think proper. 
It has been urged upon me in argument that 
a question of this sort should not be decided 
merely upon a technical consideration of the 
‘contents of the application as actually present- 
ed, but upon a broad and general view of the 
nature and effect of the said application. It 
` is upon such broad and general view that 
I am most decidedly against the appellants 
in this case. ‘These orders directing a pend- 
ing application for execution to be dismissed 


and struck off while the attachment effected 
(4) 110. C. 57. 


CASES. (1910 © 


on the said application is to be regarded 
as remaining in force are improper orders, 
the passing of which should not be encourag- 
ed. In the case of simple money-decrees the 
legislature has seen fit to impose a limit on 
the rights of the decree-holder by means of 
the 12 years’ rule laid down in section 48 of 
the present Code of Civil Procedure. Thatrule | 
is a salutary one and its evasion should not 
be permitted. If a decree-holder desires to 
come to terms with his judgment-debtor in 
such a manner as to allow a longer period 
than 12 years from the date of the decree 
for the satisfaction of the same, it is easy- 
for him to do so by entering into a fresh con- 
tract which the law will enforce. Attempts 
to keep the execution proceedings themselves 
dragging on beyond the prescribed period 
of 12 years merely because the decree-holder 
finds it more convenient to obtain the satisfac- 
tion of his decree in this manner are to bs 
discouraged. I feel no hesitation in agreeing 
with the learned District Judge that this 
application of May 15th, 1909, was a 
fresh application within the meaning of the 
Jaw and that it has been rightly dismissed by 
the learned District Judge. ` 
I dismiss this appeal with costs. 
Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. ` 
Secoxn Civin Arrear No. 260 or 1909. 
June 4, 1910. 
Present:—Mr. Evans, J. C. 
MOHAMMAD AZIM KHAN—Derenpant 
— APPELLANT 
Versus 
BRIJRAJ SINGH AND ANOTAER—PLAINTIFFS 


— RESPONDENTS. 

Pedigree filed in Settlement Court—Admissibility in 
evidence of such pedigree witout proof —Evidence Act 
(I of 1872), s. 32 (5)—Admission used as evidence of 
facts stated therein—Riwaj-i-am, good evidence of custom 
stated therein —Second Appeal, finding of fact based on 
evidence cannot be disturbed in—Advuerse possession from 
mere mutation of names in favour o guardian. 


A pedigree filed at the time of the Regular Settle- 
ment and accepted by the Settlement Court is not 
admissible in evidence unless itis proved how the 
pedigree was prepared, whether it was based upon the 
statement of a person since deceased and whether 
such person had special means of knowledge. 

Where a finding of fact has been arrived at by the 
Jower appellate Court on an admission previously 
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made by one of the parties, the finding is good and 
valid and cannot be disturbed in second appeal. 

Where a minor was entitled to a property of which 
the mutation of names was effected not in his favour 
but in favour of a person who was actually his 
guardian and not really entitled to the property on 
his own behalf, such person cannot be considered to 
be in adverse possession. 


Appeal against the order of the Subordinate 
Judge, Barabanki, dated 31st March, 1909, 
upholding the order of the Additional Munsif 
of Fyzabad, dated 25th January, 1909. z 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Babu Basudeo Lal, for the Respondents. 


Judgment.—tThis is an appeal by 
the defendant against an order of the Sub- 
ordinate Judge of Barabanki upholding a 
decision of the Additional Munsif of Fyzabad. 
The respondents claim possession of 10% 
pies share in the village of Maran by virtue 
of a sale-deed executed in favour of their 
father Indarpal Singh on the 5th September 
1900. That sale-deed was executed by 
Sukhram Singh and Mahabir Singh who 
represented themselves as being the rever- 
sioners of one Mendai Singh and, therefore, 
entitled to possession of the property after 
the death of his widow Mahraj Kuar. Her 
death occurred in August 1900 and this suit 
was instituted on the 3rd August 1908. The 
respondents claimed the property under a 
sale-deed executed -by Musammat Ramkali, 
the daughter of Mahraj Kuar, dated the Ist 
June 1901. The points for decision before 
the Subordinate Judge were as below: First, 
whether the respondents had proved that 
their vendors were the reversioners of Mendai 
Singh. Secondly, whether Musammat Mahraj 
Kuar and two other ladies, Musammat Ratan 
Kuar and Musammat Sachit Kuar, had been 
in adverse possession of the property more 
than 12 years before the suit and had thus 
acquired a title by prescription, and thirdly, 
whether daughters and daughter’s sons are 
excluded from inheritance under custom in 
this family, The findings on all these points 
were in favour of the respondents. As to the 
first point it is conceded that if the pedigree 
which is set forth in the judgment of the 
Subordinate Judge is proved, then the 
vendors of the respondents were two of the 
reversioners entitled to a share in the estate 
after the death of Mahraj Kuar. 


The finding, being one of fact, is binding 
on this Court unless the appellant can show 


INDIAN CA! BS. 


729 


that it is based upon no evidence at all. The 
learned pleader for the appellant contends 
that the pedigree is only proved by a copy 
of a pedigree said to have been filed at an 
unknown date in a Settlement Court and 
by the evidence of one Kashidin brother of 
Sheokaran and his evidence as it stands 
proves nothing. I find that the copy of 
the pedigree put in is merely acopy of a 
pedigree which had been accepted in a 
Settlement Court for the purposes of pre- 
paring khewat. There is no evidence to 
show how this pedigree was prepared or upon 
whose evidence it is based. If it be regarded 
as the statement of a person since deceased, 
admissible as evidence under section 32 (5) 
of the Indian Evidence Act, it should have 
been shown who the person was who made 
the statement upon which this pedigree is 
based and that he had special means of 
knowledge. Evidence is entirely wanting 
upon this point and I am bound to hold that 
this pedigree is not in itselé admissible as 
evidence against the appellant; but I find 
that in a case instituted by one Ram Harak 
against Kashidin brother of Sheokaran Singh 
and the present appellant decided by the 
Muusif on 80th May, 1905, a similar pedigree 
of the family was put in and was admitted 
by the parties to the suit to be correct. In 
that case it was alleged that Kashidin Singh 
claiming to be reversicner had inherited a 
share in the property of Mendai Singh and 
had mortgaged it to the plaintiff in 1903. 
The appellant was impleaded because he was 
in possession of the property and I observe 
that the defence in that case was similar to 
that taken in the present case, namely, that 
the ladies had acquired a title by adverse 
possession and that the appellant had pur- 
chased the property from the daughter of 
Mahraj Kuar. Onecf the issues was whe- 
ther Kashidin and Sheokaran were the next 
reversioners of Mendai Singh and it was 
decided that they were the next reversioners 
and had inherited the property on the death 
of Mahraj Kuar. It is contended on belalf 
of the respondents that in any case this 
admission by the appellant in that case may 
be taken as evidence againsf him in the 
present case. The reply of the appellant is 
that that was merely an admission for the 
purposes of the case then before thé Court 
and as the correctness of the pedigree was 
not then in issue, the admission then made 


730 
CHUNN: LAL v. GULAB CHAND. 


cannot be considered as evidence against 
the appellant in this case. I cannot accept 
this contention because if the appellant at 
that time had béen able to show that the 
mortgagor had no title to mortgage the 
property, the claim as against him would 
have been dismissed and if he had chosen, he 
could then have contested the correctness 
of the pedigree in order to prove this point, 
The admission was one which was clearly 
material in the case and cannot be regarded 
as an admission of an undisputed fact I 
hold, therefore, that this admission is evidence 
of some kind in support of the pedigree 
which has been accepted by the Courts below 
and, therefore, the decision is one which 
must be accepted by this Court As to the 
second point, the facts are that after the 
death of Gulzar and Dhaunkal, uncle and 
father of Mendai Singh, the names of their 
widows were recorded and in 1889 these 
widows got the name of Mahraj Kunwar 
recorded, Mendai Singh having died some 
years previously, It is contended that the 
name of Mendai Singh as heir should have 
been recorded after the death of his father 
and, therefore, the widows were in adverse 
possession because the name of Mendai 
Singh had been excluded. The finding of 
the Court below is that mutation alone does 
not show that these ladies took possession 
with the intention of claiming the property 
on their own behalf but they were recorded 
as in possession simply because Mendai 
Singh was then a minor, The Courts below 
were justified in coming to this conclusion 
upon the evidence and I am unable to 
interfere with this finding. Upon the third 
point it is coutended that there is no evi- 
dence upon the record showing that daughters 
and daughter’s sons are excluded from 
inheritance by custom. Upon this point, 
there is a document “ Rewaj-t-Am” (Exhibit 
P3) which was prepared at the last Settle- 
ment between 1860 and 1370 and it appears 
that the Chhattr’s of pargana Pachchumrath, 
in which this village is situate, unanimously 
stated that daughters and daughter’s sons 
conld not succeed according to the custom 
of their clan. The finding of the Court 
below on this point is also based upon 
evidence and I am unable to disturb it. The 
result is that the appeal fails and is dismissed 


with costs. 
Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Secoyn CIWIG APPRAL No. 59 or 1910. 

June 28, 1910. 
Present:—My, Lindsay, O. A.J. ©. 

CHUNNI LAW—Peritioner—APPhICANt 
Versus 

GULAB CHAND—Osjrctor—Op?osité 


Parry, 

Succession Certificate Act (TIE of 1889), s 7— 
“Summary enquiry”, meaning of-——Procedure where ques- 
tions of law or fact are intricate—Prima facie title to 
be delermined in cases of intricacy. . 

Under section 7 of tho Succession Certificate Act 
Vil of 1889, when a Court, considering that the 
pleadings of the parties are contentious and are such 
as will necessitate a prolonged enquiry into intricate 
questions of law or fact, decides summarily as to who 
is prima facie entitled to the certificate, the Conrt need 
not frame issues on such questions or record evidence 
thereon. The “summafy enquiry” contemplated by 
the section means a short enquiry leading up to and 
resulting ina rapid decision, in contrast with the 
lengthy investigation required forthe moro tardy 
determination of a regular suit. The nature of the 
enquiry must depend on the circumstances of each 
ease, ° 

Gulab Chand v. Moti, 25 B. 528 ; 3 Bom. L. R. 795, 
referred to. 


Application against the order of the District” 
Judge, Lucknow, dated 19th April, 1910, re- 
versing the order of the Subordinate Judge, 
Lucknow, dated 5th February, 1910. 

Pandit Qokaran Nath, Misra, for the Appli- 
cant. 

Babu Basudeo Ial, for the Opposite Party. 

Order.—tThis is an application for re- 
vision of an order of remand passed by the 
District Judge of Lucknow under the follow- 
ing circumstances. 

One Chuni Lal applied to the Subordinate 
Judge, Lucknow, under section 6 of the 
Succession Certificate Act (VII of 1889) 
praying for a certificate to enable him to 
collect a debt due to one Jawahir Lal deceas- 
ed. In his petition Chuni lal described the 
relationship which had existed between the 
deceased and himself and further stated that. 
Jawahir Lal had made an oral Will in his 
favour. Other relatives of the deceased were 
mentioned in the application among whom 
was Gulab Chand. Notices were issued to 
these persons, none of whom opposed the 
application except Gulab Chand. He resist- 
edit onthe ground that Jawahir had lefs a 
Will in writing in his favour (or in favour of 
him and Chuni Lal; the words of the petition 
of objection are ambiguous) and urged that 
Chuni Jal could not get the certificate, or 
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that if he could, hecould only get it jointly with 
the objector. The Subordinate Judge examin- 
ed the parties, who filed a genealogical table. 
Both parties admitted that the deceased had 
left no male agnate relations. The objector 
admitted that there was no family eustom 
varying the ordinary Hindu Law of inherit- 
ance. Hach party denied the Will set up by 
the other and the Subordinate Judge, being 
of opinion that any investigation into the 
merits of the rival Wills would involve the 
determination of questions of law and fact 
too intricate for decision in a summary pro- 
ceeding, decided to give the certificate to the 
party prima facie best entitled to it. He 
examined two witnesses, one on each side, 
and both of them having declared Ciuiuni Lal 
to be the nearest relation of the deceased and 
the person who would, in the absence of a 
Will, be entitled to get Jawahir Lal’s proper- 
ty, he granted the certificate to Chuni Lal 
ou condition of his filing security. Gulab 
Chand ‘appealed to the District Judge to- 
whom an appeal lay under the proviso to 
section 26, sub-section (2) of the Act, and it- 
was in disposing of that appeal that .the 
order now complained of was passed. It was 
contended before him in the first place that. 
the first Court was wrong in granting the 
certificate to Chuni Lal on a ground not: 
raised by him in his application, namely, the 
ground of his relationship to the deceased. 
On this point the learned District Judge held 
that there was nothing inthe Act to debar 
the Court from granting the certificate on a 
ground appearing from the evidence but not 
pleaded by other party. He was of opinion, 
however, that an issue should have been 
framed on the question of prima facie title and 
the parties should have been allowed-to pro- 
duce evidence and to have the point argued. 
The next question raised before the Judge 
was whether the lower Court was bound to 
decide between the Wills set up by the res- 
pective parties. On this the decision was 
to the effect that the lower Court was not so 
bound, but it was bound to take the evidence 
as to the validity of the Will. After doing 
so, if it was of opinion that the questions of 
law and fact involved were too difficult, it 
could refrain from deciding them and award 
the certificate upon the prima facie title. The 
learned Judge interpreted the expression 
‘Summary proceedings” to mean “not a pro- 
ceeding in which the Court can limit the 
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evidence tendered by the parties or in which 
it can refuse to frame issues.” In other 
words, the decision of the learned Judge 
amounts to this, namely, that a Court acting 
under section 7 cannot anticipate the intricacy 
or difficulty of the questions of law or fact 
which may arise; but must postpone forming 
any opinion on these matters until it has 
recorded the evidence tendered by the parties. 
The result was that the learned Judge held 
that the lower Court had decided the case 
upon a preliminary point, namely, that he 
need not take any evidence and frame issues 
on the question of the “Wills” and remanded 
the case for restoration to the file and deci- 
sion according to his view of the iaw. From 
the presence of the words “preliminary point”, 
I take it that the remand is one under 
Order XXI, rule 23 of the Code of Civil 
Procedure. The case for the applicant in 
revision is that this remand order is illegal 
or that, at any rate, it constitutes a material 
irregularity under section 115 (c) of the Code 
of Civil Procedure. In my opinion this con- 
tention must prevail; the remand order is an 
improper one. I am unable to accept the 
learned District Judge’s interpretation of 
section 7 of the Succession Certificate Act. 
The object of the Act is to facilitate the 
collection of debts and afford protection to 
parties paying debts to the representatives of 
a deceased person. Questions arising under 
the Act are to be determined by summary 
proceedings and itis specially provided by 
section 25 that no decision under the Act 
upon any question of right between any 
parties shall be held to bar the trial of the 
same question in any suitor in any other 
proceedings between the same parties. Ob- 
viously the intention is to preclude any 
protracted investigation of conflicting claims. 

Such an investigation would be a mere 
waste of time and money for the decision 
which followed itis not binding on either 
party. Accordingly section 7 provides that 
where the case, asit is presented on the 
pleadings, appears to be contentious and one 
which may necessitate a prolonged inquiry 
into intricate questions of law or fact, the 
Court may summarily decide who is the 
party before it having prima facie the best 
title to the certificate. It is true,as remarked 
by the learned Judge, that there is no defini- 
tion of the expression “summary proceedings” 
as used in the Act, But I think it would 
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be difficult to apply the attribute “summary” 
to proceedings taken on the lines which he 
considers proper. The Court is in the first 
Instance to frame issues and record evidence 
to whatever extent the parties may produce 
and then it may or may not determine the 
issues according asitis of opinion that the 
questions raised are foo intricate and difficult 
or the reverse. The meaning of the expres- 
sion “summary preceeding” is discussed in 
the judgment of Jenkins, C.J., in Gulab Chand 
v. Moti (1). According to that judgment, 
when the Legislature requires the Court to 
decide in a summary manner the right to the 
certificate, it contemplates a short enquiry 
leading up to, and resulting in, a rapid 
decision, in contrast with the lengthy in- 
vestigation which may be required for the 
more tardy determination of a regular snit. 
The nature of the enquiry must depend on the 
circumstances of each case. It was laid down, 
as regards the case then under appeal, that 
when the Judge foundthe course those pro- 
ceedings were going to take, he onght in the 
exercis3 of his judicial discretion to have 
declined to allow the parties to protract the 
litigation to a length little short of scandalous”. 

In the present case, the applicant and the 
objector were both related to the deceased. 
They bothset up Wills in their favour and the 
Subordinate Judge had certainly good 
grounds for thinking that if he entered into 
the question of the Wills, he might have to 
determine intricate questions of law or fact. 
In these circumstances he decided summarily 
in favourof Chauni Lal’s right to the certi- 
ficate. That decision was not come to without 
inquiry. The Subordinate Judge recorded 
the admissions of the parties, he got from 
them a pedigree, and he recorded the state- 
ment of two witnesses, one on either side. 
There was really no dispute as to the degrees 
of relationship. It was clear that in the absence 
of any Will, Chuni Lal was entitled to the 
deceased’s property. The Subordinate Judge’s 
order was, in my opinion, a proper one and 
ought not tə have been disturbed. There 
was no decision of the case ‘before him on a 
preliminary point. He did not decide that 
he need not take evidence and frame issues 
on the question of the Wills. He simply 
exercised a discretion vested in him by law 
and held that the case was one for grant of 


(1) 25 B. 5-3; 3 Bom. L. R. 795, 
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the certificate upon the prima facie title. In 
these circumstances, there was no case for 
remand. I accept the application for revision 
and set aside the order of the District Judge. 
The costs of the applicant will be borne by 
the opposite party. 

Application accepted. 


ALLAHABAD HIGH COURT. 
Seconp Civis Appeat No. 89 or 1910. 
November 14, 1610. 

Present :—Mr. Justice Karamat Husain. 
ALLAH DIA—DETENDANT— APPELLANT 
versus 
Munshi SADA NAND —Pratytipr— 


RESPONDENT. 

Landlord and tenant—Occupancy holding—Pacca 
mosque built on the holding—Act inconsistent with the 
purpose of letting—Hjectment. 

Atone of the corners of an occupancy holding, 
there stood some huts which the defendant used 
for his living and for his cattle and kolhu. In 
one of these huts, the Musalmans used to meet for 
prayers. Subsequently the defendant began to build 
a parca mosque on the site of the house in which they 
used to pray: 

Held, that the building of pacca mosque was an 
act inconsistent with the purpose for which the 
holding had been let and that the defendant was liable 
to be ejected for so doing. 

Held, furthor, that the defendant was liable to be 
ejected from the entire holding and not only from the 
part on which the mosque was built. 


Second appeal from the decision of the 
District Judge of Saharanpur, dated the 18th 
of January, 1910. 

Mr. M. Ishaq Khan, for the Appellant. 

Dr. Tej Bahadur Sapru, for the Respond- 
ent. 


Judgment.—tin this case the plain- 
tiffs, who are zamindars instituted a suit 
for the ejectment of the defendants, who 
are occupancy tenants. In paragraph 3 of 
the plaint, the plaintiffs alleged that not- 
withstanding a notice from the plaintiff, the 
defendants bnilt a mosque on their holding 
which was almost ready. The pleas in defence 
were thatthe portions of the land in suit 
appertained to, and were occupied by, the 
mosque and that the pucca mosque stood on 
the same area on which the kacha mosque 
stood. The Court of first instance decreed 
the suit and its decree was affirmed by the 
lower appellate Court, which in its judg- 
ment remarked as follows :—‘It is true that 
some kacha huts stood and stand ina cor- 
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ner of the field, that these were for defen- 
dants living and for their cattle and kolku. 
They were appurtenant tothe holding and 
obviously consistent with the agricultural 
purpose for which the land was Jet. The 
existence of these houses orof similar houses 
close by in neighbouring field does not 
constitute an abadiin the technical sense”. 
Later on it remarked :— In my opinion 
there was no reason for the plaintiffs to 
interfere so long as the Musalmans were 
merely using one of the kacha houses on the 
land asa meeting place for prayers. This 
in itself was not an action inconsistent 
with the purpose of the holding. But when 
a pucez mosque was begun, that was a usurpa- 
tion of the land which would entirely exclude 
it fromthe possibility of being cultivated in 
future and was anattempt to convert an occu- 
pancy tenure into a tenure of another sorb”. 
The defendants come here in second appeal. 
The first plea taken is that the suit is barred 
by limitation. In the face of the findings 
of fact arrived at by the lower appellate 
Court, there is no force inthis plea. The 
fifth plea is that the defendant is entitled to 
build a pucca mosque on the site of the old 
kacha mosque. Iam of opinion that to build 
the mosque in question on the occupancy hold- 
ing is, with reference to the facts of this case, 
inconsistent with the purpose for which the 
holding was let. Itis further argued by the 
learned counsel for the appellants that the 
building is not really a mogque but merely a 
conversion of an old kacha building into a 
- pucca building and that this act is in no way 
inconsistent with the purpose for which the 
land isheld by the defendant. This point 
is inthe first place a new point, and, secondly 
with referenceto the facts of this case, I am 
of opinion that the pucca construction is in- 
consistent with the purpose for which the 
land islet. Itis also argued that the for- 
feiture clause of the section being in the 
_ nature of a penalty, the section should be con- 
strued strictly aud the tenant should be eject- 
ed from that piece of the land only cn which 
he made the pucca building In my opinion 
the tenant is liable to be ejected from the en- 
tire holding and notfrom a parbofit. The 
result is that the appeal fails and is dismissed 
with costs. The appellant will be allowed to 
remove the materials of the mosque within 
two. months from this date. 
Appeal dismissed. - 
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FINANCIAL COMMISSIONER'S COURT 
PUNJAB. 

Revision No. 165 or 1909-10, 
November 10, 1910. 
Present:—Hon’ble Mr. A. Meredith, Offg. 
Financial Commissioner. 
MAKHAN SINGH AND orneurs—Derenpayts 

— APPLICANTS 
E versus 
NANDA SINGH AND OTHERS — PLAINTIFF3— 
RESPONDENTS, 

Punja? Tenancy Act (XVI of 1887), ss. 50, 77 3) 
(9) and (i)—Alienation of occupancy rights by tenani— 
Alienation declared void at the instance oj landlord— 
Lenant’s right to recover possession from the land- 
lord—Suit cognizable by Civil Court—Jurisdiction of 
Civil or Revenue Couwrt—Revision—Defect of jurisdic. 
tion—Riyht decision—Interference—Practice. 

Where an occupancy-tenant alicnates his rights 
and the landlord, getting the alienation declared 
void, obtains possession of tho tenancy, the former 
is entitled to recover back possession from tho 
latter. 

Khuda Bakhsh v. Fazl Din, 17 P. R. 1892; Aihul 
v. Lakhna, 6 P. R. 1893, Rev.; Kuria v. Nanak, 7 P, R. 
1905, Rev., followed. 

Such a suit for the recovery of possession is cogniz. 
able only by a Civil Court, inasmuch as the ten- 
ant neither has possession nor ishe a tenant hold- 
ing under the landlord in any way. 

Bahadur Ali v. Nihala, 10-4 P. R. 1890; Kesar Singh 
v. Nihal Singh, 49 P. R.1891 (F. B.N; Joti v. Maya, 44 
P. R. 1891, (F. B.), referred to. 

A defect of jurisdiction is nota suficient ground 
for reversing a right decision ou revision. ‘The dis- 
cretionary powers of revision can be exercised only 
in the interests of justice, that is, where the non-exer- 
cise of such powers would result in injustice or failure 
of justice. 

Jaimal Singh v. Sher Khan, 5 P.R. 1903, Rev; 144 P. 
L. R. 1908, Imam Din v. Jiwan, 2 P. R. 1910, Rev. ; 101 
P. L. R. 1910; 6 Ind, Cas. 735, followed. 

Revision against the order of Lieutenant- 
Colonel C.G. Parsons, Commissioner of Lahore, 
setting aside the decree of M. S. D. Batler, 
Esquire, Collector of Lahore, and restoring 
the decree of G. Worsley, Ilsguire, Assistant 
Collector, 1st Grade, Lahore. 

Order.—tThe plaintiffs in the present 
suit, Nanda Singh and others, sold their oc- 
cupancy rights in certain land to some of 
the proprietors on January 5th, 1907. The 
remaining proprietors sued for cancellation 
of the deed of sale and possession on 4th 
November, 1908; they obtained a decree on 
26th February, 1409, and were put in posses- 
sion on 6th June, 1909. Nanda Singh and 
the other alienors then sued allthe proprietors 
for possession ina Revenue Court, obtaining 
a decree on 29th October, 1909. The Collee- 
tor on appeal held that as more than one year 
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had elapsed since the occupancy tenants hal 
been out of possession, they could not claim 
in a Revenue Conct under section 50 of the 
Tenancy Act. He held the case to be a civil 
one and accepting the’ appeal dismissed the 
suit. The Commissioner, on appeal, held that 
the case fell under section 77 (3) (¢) of the 
Tenancy Act, and reversing the Collector's 
order, confirmed the order of the first Court. 
He declined to submit the case to the Chief 
Court for a ruling on the question of juris- 
diction, as provided by section 100 (2) (b) 
of the Tenancy Act. The proprietors have now 
applied to this Court for revision of the Com- 
missioner’s order. 

There ave three points involved in the 
case. The first is whether the occupancy- 
tenant is entitled to recover possession of 
his tenancy, having alienated his rights 
and the landlords having sued successfally 
to have the alienation declared void. It was 
pleaded in the first Court that the plaintiffs 
having sold their rights could not recover 
them andthe plea has again been raised on 
their behalf in this Court. The point was 
decided very clearly in the Full Bench Ruling 
in Khuda Bakhsh v. Fazl Din (1), where it 
was held that when an occupancy-tenant bas 
made an unauthorized alienation of his hold- 
ing including the giving of possession to the 
alienee, and the landlord has sued success- 
fully to have the alienation declared void 
‘and to recover possession from the alienee, it 
is not a good answer to a snit by the alienor 


against the landlord to obtain re-eutry on ` 


his holding, that the plaintiffis not able to 
show that he is no longer bound by the con- 
tract, either because thealience has taken back 
his money or because the contract has been 
put an end to in some other way. 

The same was held in Mihal v. 
Lakhna (2) and in Kuria v. Nanak (3). 
In the latter case the alienee was one of the 
landlords and the Financial Commissioner 
held that as regards the transfer he must 
be regarded as an outsider and that an 
alienation to him could not affect the rights 
‘of the other proprietors. The plaintiffs 
proprietors suing for cancellation of a deed 
of sale of occupancy-rights by a tenant 
were given decree with possession as against 
the alienee only, the rights of the occupancy- 

(1) 17 P. R. 1892. 

(2) 6 P. R. 1893 Rey. 

(3) 7 P. R. 1905 Rev, 
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tenant being held to be unaffected. The pre- 

sent casa is on all fours with thit deeision 

as far as the question of the rights of the i 
occupancy-tenant as against the landlord is 

concerned. j 

We next come to the question of jurisdic- 
tion and to the point whether the occ1pancy- 
tenant is entitled to bring a suit against the 
landlord for re-entry on bis holding in a 
Revenue or Civil Court. In the first placa, it 
is clear that section 50 of the Tenancy Act 
does not apply to a case in which a tenant has 
voluntarily alienated his rights. Section 50 ap- 
plies intwocases only, viz., (1) where a tenant 
has been dispossessed of his tenancy without 
his consent otherwise than in execution of á 
decree or in pursuance of an order under s2c- 
tion 44 or section £5 and (2) where a tenant, 
who not having instituted a suit under sec- 
tion 45, has been ejected from his tenancy in 
pursuance of an order under thas section anl 
denies his liability to be ejected. No other 
case is provided for by this section and the 
order of the Collector, therefore, was wrong 
to the extent of applying section 50 to the 
case at all. 

Tt must then ba considered whether it 
falls under section 77 (3) (2) of the Tenancy 
Actas held by the Commissioner following 
the decision of Sir M. Plowden-in Bahadur 
AL v. Nehala (4). The Commissioner, con- 
sidered that this decision was not expressly 
overruled by Kesar Singh v. Nihal Singh (5). 
The case decided in the latter judgment was 
referred to a Bench by Sir M. Plowden him- 
self, and at the end of his order of re- 
ference, he said: “As to Bahadur Ali v. 
Nihala (43, the decision did not turn upon 
the length of time which had elapsed between 
the plaintiff's dispossession and the suit: it is 
not clear from the files of this Court that 
the facts raised in the lower Courts a ques- 
tion like that now before me. The precisa 
question now raised was not decidedin that 
case, for, so far as appears, the plaintiff's 
suit may have been brought within one year 
of his dispossession. Now that the question 
has arisen, it is one of sufficient importance 
to be considered bya Bench”, The question, 
whick was subsequently decided by a Full 
Bench, was as follows :— 

“Is a suit by a person, who has been dis- 


possessed more than a year before claim, 
(4) 104 P. R. 1890. , 
(5) 45 P. R. 1891 (F. R.) 
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to recover possession of land from the pro- 
prietor thereof on the ground that he is the 
occupancy-tenant of the land, a suit falling 
under section 77 (3) () of Act XVI of 1887, 
and, therefore, cognizable by the Revenue 
Court?” It was pointed ont in the judg- 
ment of the Full Bench that the answer to 
this question depended upon whether the 
suit could be held to be one between landlord 
and tenant, or, in other words, whether a 
tenancy once established is terminated 
by the dispossession of the tenant. It had 
already been held, in the previous Full Bench 
Ruling Joti v. Maya (6), that to establish the 
complete relation of landlord and tenant, 
there must be not only the right to enter 
upon and hold the land but also an actual 
entry into possession. It would seem to 
follow logically from this, the judgment goes 
on to say, that the dispossession of the tenant 
would ordinarily sever the relationship. But 
section 50 and section 77 (3) (g) of the Act 
are directly opposed to this theory and effect 
should, therefore, be given to the intention of 
the legislature as evinced by the above pro- 
visions. The learned Judges wore of opinion 
that full effect would be given to that inten- 
tion by holding that, for the purposes of the 
Act, a tenant dispossessed could, for one 
year from the date of his dispossession, claim 
to be regarded as a tenant quoad his landlord, 
his suit for recovery of possession being (as 
expressly provided) cognizable by the 
Revenue Court. If he brought no claim within 


the year, he should be considered to have re- 


linquished his rights to be still regarded as a 
tenant and his remedy (if such still existed) 
should be sought in the Civil and not in the 
Revenue Court. 

The words “as expressly provided” show 
that the learned Judges were referring to 
sections 50 and 77 (3) (g) of the Tenancy Act, 
and this is clear from the summarized heading 
of the judgment. These sections refer to 
cases of wrongful dispossession only, and it 
would have made matters clearer if this word 
had been used throughout, to distinguish 
between the cases referred to in section 50, 
where the tenant is dispossessed by the 
action of another and without his consent, 
aud the casein which he voluntarily gives 
up possession. The question of jurisdiction in 
this latter case depends upon whether the re- 


lationship of landlord and tenant still exists. 
(6) 44 P. R. 1801 (F. BJ) 
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The poiut has been fully discussed by Sir M. 
Plowden in Joti v. Maya (6). It was held 
that the test under the Tenancy Act, whether 
a person has or has not become a tenant (with 
or without a rightof occupancy). is whether 
such person having theright to enter upon and 
possess particular land, has or has not enter- 
ed into possession in pursuance of that right. 

Jf such person has entered, he is a tenant. 

Tf such person has not entered, his suitfor entry 
into possession, whether he claims a right of 


_ occupancy or not, is not cognizable by a Reve- 


nue Court, but by a Civil Conrt only. Khuda 
Buksh v. Fazl Din (1), already referred to, 
was a suit brouzht by an occupancy-tenaut 
against the landlord for recovery of his hold- 
ing which had passed into the defendant's 
hands by reason of the tenant having mort- 
gaged his rights with possession to a third 
party against whom the landlord had sac. 
ceeded in a suit to declare the mortgage void 
and tu obtain possession from the mortgagee. 
It was a case exactly similar to the present 
one, and Mr. Justice Rivaz in referring the 
case to the Full Bench remarked that in ac- 
cordance with the recent Fall Bench Ruling 
such a suit was cognizable by the Civil and 
not by the Revenue Courts and that Bahadur 
Ali-v. Nthala (4), which decided to the cone 
trary, must be held to be overruled. The 
case quoted in the margin as that of the Fall 
Bench Ruling referred to is Kesar Singh v. 
Nihal Singh (5), though it would have been 
more correct to say Joti v. Maya (6). It is, 
however, clear that an occupancy-tenant, who 
has mortgaged or sold his tenancy with 
possession, the landlord subsequently succeed- 
ing in a suit to declare such sale or mort- 
gage void, cannot sue the landlord for re- 
entry on his holding in a Revenue Conrt, he 
neither has possession nor can he be said to 
hold under the landlord in any way; he 
is no longer a tenant and his remedy lies in 
a Civil Suit. L do not, therefore, agree with 
the Commissioner that the suit should have 
been heard in a Revenue Court though 1 
agree that the occupancy-tenant was entitled 
toa decree for possession against the land- 
lord. 

It is, however, unnecessary for me to inter- 
fere on the revision side, as the decision is 
a right one though there is a defect of 
jurisdiction. It was held, by Sir Lewis 


Tupper in Jaimal Singh v. Sher Khan (7), 
(7) 5 P. R. 1903, Rev; 144 P. L. R. 1903. 
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that the Financial Commissioner of the Punjab 
uses his discretionary powers in the interests 
of justice only in those cascs where he is 
satisfied that his declining to interfere would 
result in injustice or failure of justice. The 
same has been recently held by my learned 
colleague in Imam Din v. Jiwan (8), and is 
the course usually followed in this Court. 
The application for revision is, therefore, re- 
jected. No costs, as the question of jurisdic- 
tion was a proper one for decision. 


Application rejected. 
(8) 2 P. R. 1910 Rev.; 101 P. L. R. 1910; 6 Ini. Cas. 
35. 
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MADRAS HIGH COURT. 
FULL BENCH. 
Ssconn CivIL APPEAL No. 539 or 1909. 
November 14, 1910. 
Present: —Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Krishnaswami Aiyar and 
Mr, Justice Ayling. ` 
GORAKALA KANAKAIYA— 


APPELLANT 
` versus 
JANARDHA PADHAI AND oratrs— 
RESPONDENTS. 
Madras Estates Land Act (I of 1908), s>. 3 (72,6 (1), 
23—'Now in possession, meaning of—Decree for eject- 


ment of ryot before passing of Act—Passing of Act pend- 
iny appeal—Right of tenant lo plead occupancy rights in 
the appellate Vourt—Peowers of appellate Court—" Final 
decree” ins. 3 (7)—Old Waste: 

Held, by the Full Bench (White, U. J. dubilante) — 

Where an appeal from a decree in ejectment 
passed under the old law is heard after the date 
of the commencement of Madras Act 1 of 1908, 
the defendant, a ryot in possession of ryott land on 
such date, is entitled to claim aright of occupancy 
under section 6, clause 1 of the Act notwith- 
standing the original decree. 

The word ‘now’ in the said section refers to the 
date of the commencement of the Act. 

The word ‘final’ in section 3 clause 7 of the Act 
does not mean final as distinguished from a pre- 
liminary or interlocutory decree of the Court in the 
sense in which these decrees are provided for in the 
Code of Civil Procedure, but means a decree not 
under appeal or liable to be sct aside on appeal, that 
is, a decree obtained in a proceeding independent of 
that in which the question of orcupancy right is 
dealt with under section 6, clauso (1) or the 
presumption under section 23 of the Act is made. 

Rajah of Venkatagiri v. Narsaya,1 M. W.N. 309; 
SM. L. T. 258; 7 Ind. Cas. 202, overruled. 

drunachellathudayan v. Veludayanand A P. Kunhi 
Perechan Kidaur v. Chambakut Kesava Painkar,5 M. 
H. C. R, 215, referred to. 
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The powers of a Courtof Appeal in India discussed 
by the Division Court. 


Second appeal against the decree of the 
District Court of Ganjam, in Appeal Suit 
No. 317 of 1905, presented against the 


- decree of the Court of the District Munsif 


of Sompeta, in Original uit No. 103 of 1908. 
On 18th August 1910, Miller and Krishna- 
swami Aiyar, JJ., made the following 


ORDER OF REFERENCE TO THE FULL 
BENCH. 


The plaintiffs are the proprietors of an 
estate which falls within the definition of 
that term in the Estates Land Act. They 
seek toeject the defendant on the ground 
that he is only a yearly tenant and that a 
proper notice to quit has been served 
upon him. The defendant claims perma- 
nent rights of occupancy. The District Munsif 
passed a decree for ejectment on the 25th 
April 1908. The defendant appealed to the 
District Court on the 20th July, 1938. con- 
tending that the District Munsif should have 
heldthat he had permanent rights of oc- 
cupancy. The District Judge agreed with the 
District Munsifand confirmed his decree on 
the 23rd of October, 1908. The defendant 
has preferred this second appeal. lt is argu- 
ed on his bebalf that he had occupancy rights 
under section 6 of the Mstates Land Act which 
came into force on the Ist July, 1908. Sec- 
tion 6 declares “that every ayot now in pos- 
session * * * of yoti land not being old 
waste * * * shall have a permanent right 
of occupancy.” Obviously the word “now” 
refers to the date of the commencement of the 
Act. The section speaks of “every ryof now 
in possession” and the word “now” is used in 
jueta-position with the word “hereafter” 
in the clause “or who shall hereafter be ad- 
mitted by a landholder into possession.” 
The second part of the 1st clause of the sec- 
tion saves rights of permanent occupancy ac- 
quired in old waste before the commence- 
ment of the Act. If there could be any 
doubt as to the meaning of the word “now”, 
that has been removed by the explanation 
added by the Amending Act IV of 1909 to 
sub-section 1. It says the “expression ‘every 
ryot row in pcssession’ shall include every 
person who continues in possession at the 
commencement of this Act”, It seems impos- 
sible to resist the conclusion that it was the 
deliberate intenttion of the legislature to confer 
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a right of occupancy upon a ryot in possession 
. at the date of the commencement of the Act. 
Such an interpretation may have the effect of 
nullifying vested rights under contracts pre- 
viously entered into. But it is impossible to 
refuse to place the interpretation that ryoés in 
possession of land at thedate of the commence- 
ment of the Act are entitled to occupancy 
rights on the mere principle that a legislative 
enactment should not be interpreted so as to 
affect vested rights or to give it retrospective 
operation by applying it to pending suits. 
As pointed out by Bowen, L.J., “no doubt, as 
a general rule, a statute does not affect 
pending proceedings, but that rule is only a 
guide where the intention of the legislature 
is, obscure; it does not modify the clear words 
-of a statute”; Quilter v. Mapleson (1). In In re 
Williams and Stepney (2), it was held by the 
Court of Appeal ihat a submission prior to 
the Arbitration Actincluded a provision in 
the Schedule to the Act "that the costs of the 
submission were in the discretion of the 
arbitrators or umpire”, though the arbitration 
alone commenced after the commencement of 
the Act, They gave effect to the plain in- 
tention of Parliament thata submission be- 
fore the Arbitration Act came into force was 
subject to the provisions of the Act. The 
institution of the suit.in this case before 
the Hstates Land Actcame into force can- 
not affect the applicability of sectionG if 
the defendant was in possession of’ the 
land at thedate of the commencement of 
the Act. The contention that the posses- 
sion of the defendant ceases in law by a 
decree for possession against him is a con- 
founding of possession with title and is not 
worthy of serious notice. Butit is argued 
that section 6 has no application because the 
plaintiffs had obtained a decree for ejectment 
from the District Munsif.and the appellate 
Court had no power to set aside the District 
Mungsif's judgment unless the District Munsif 
was in error in passing his judgment under 
the law as it stood at the time. Our atten- 
tion has been called to the decisions of the 
Privy Council in Ponnamma v. Arumugam 
(3) and of the Court of Appeal in Eyre v. 


Wynn-Mackenzie (4). In the first of these 

(1) 9Q. B.D 672 at p.677;52 L. J. Q. B. 44; 
47 L. T. 662; 31 W. R. 75. 

(2) (1891) 2 Q B D. 287; 60 L. J. Q. B. 636 ; 65 I. 
T. 208; 39 W. R. 558. - 

(3) (1905) A. C. 383; 92 L. T. 740; 2L 'P. L. R 
524 (P. C). 

(4) (1896) 1 Ch. 135; 65 L. J. Ch. 194;73 L, T. 
Ti; H W. R 273. 
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cases, the Suprame Court of Ceylon had re- 
fused a decree for partition of an intes- 
tate’s estate. The Privy Council was invited 
to set aside that decree on the ground that 
the ordinance, which precluded the mainte- 
nance of a suit without Letters of Administra- 
tion to the estate of.the deceased, had been 
modified by thenew Code of Civil Procedure 
passed since the decision of the Sapreme 
Court. Without considering the question 
whether the provision of the new Code was 
retrospective, their Lordships declined to ac- 
cede to the prayer of the appellant on the 
ground thatthe judgment of the Supreme 
Court was right when it was given; sea 
page 3888. Their Lordships further added 
that it was nob the practice of the Judicial 
Vommittee to entertain any other appeal than 
one strictly so called in which the question 
was whether theorder of the Court from 
which the appeal was brought was right on 
the materials which that Court had brought 
before it. The decision of the Privy Council 
is no authority for the broad proposition that 
ifa right decision is pronounced in accord- 
ance with the law as it stood at the date 
of the decision, it is not competent to the 
appellate Court, under the Jaw as subsequent- 
ly modified, to which retrospective effect 
is expressly given, to modify the decision 
of the original Court in accordance with 
the change in the law. If the appellate 
Court is a mere Court of error, whose func- 
tions are limited to correcting the error 
committed by the original Court, a change 
in the law subsequent to the passing of 
the ‘original Court’s decision cannot entitle 
the appellate Court to interfere with the 
original decision. But nothing has been 
pointed out to usto lead us to that conclu- 
sion, Order XLI, Rule 33, entitles the appel- 


_ late Court, and Order XLII read with that 


rule entitles this Court in second appeal, 
to pass such further or other order as the 
Court thinks fit. Even before the passing 
ofthe new Code of Civil Procedure, ib was 


not the theory under the old Code that 


the appellate Court had only the limited 
authority to rectify any errors that might 
be pointed out in the original decision — 
See sections 565 to 569. The appellate 
Court confirmed the original decree, or it 
varied or reversed it—section 577. In suits 
for partition the birth or death of a mem- 
ber subsequent to the decree of the original 
Court for partition has heen held to en- 
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title the appellate Court to pass the ap- 
propriate decree for partition with reference 
to theadded or reduced claimants for parti- 
tion. See Sakharam Mahadev Dange v. Hari 
Krishna Dange (5). In Rustomji v. Sheth 
Purushatamadas (6), it was held by 
Jenkins, O. J., and Chandavarkar, J., that 
it was open toa Court of Appeal to vary 
a decree under appeal, not only for error, 
put also on grounds which have come into 
existence since it was passed. See also the 
learned judgment of Mookerjee, J., in Ram 
Ratan Sahu v. Mohant Sahu (7). The remarks 
in Ramanadan Chetti v. Pulikutti Servat (8) 
and in Subbaraya Mudali v. Manika Mudali 
(9), merely refer to the ordinary practice of 
the appellate Court and do not affect the 
power to proceed on grounds not available 
at the time of the original decision. There 
is no warrant, therefore, for supposing that 
the appellate Courts in India are confined to 
the determination of the correctness of the 
original decision in accordance with the law 
as it stood at the date of that decision. 
See the observations of Sir V. Bashyam 
Iyengar, J. in Krishnama Chariar v. Manyam- 
mal (10). As to the decision in Eyre v. Wynn- 
Mackenzie (4), it is sufficient to remark that 
the time for appeal from the original judg- 
ment had expired at the date of the coming 
into force of the new law and the Court of 
Appeal declined to extend the time for appeal 
to enable the appellant to take advantage 
of the change in the law. ‘This case has, 
therefore, no application to the question 
under consideration. On the other hand, the 
decision in Quilter v. Mapleson(1), appears to 
support the view we have taken. There the 
change in the law was subsequent to the 
decision of the Queen's Bench Division. The 
language of the new law was clearly re- 
trospective. It is true that the Court of 
Appeal there said that appeals to the Court 
of Appeal under the Chancery practice were 
jnthe nature of a re-hearing and this circum- 
stance isadverted to by Lord Davey in the 
judgment of the Judicial Committee in Pon- 
namma v. Arumugam (3). Butit is equally 
elear that both the Master of the Rolls and 
Bowen, L. J. relied on the language of Order 


LVIII, Rule 5, which empowers the Court of 
(5) 6 B. 113. 
(6) 25 B. 608. 
(7) 60. L. J. 74; 11 C. W.N. 732. 
(8) 21 M. 288 at p. 290. 
(9) 19 M. 345 at p. 347, 
(10) 26 M, 91, 
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Appeal to pass such further or other order 
as the case may require—language which 
exactly corresponds to the words of Order 
XLI, Rule 33 of the Code of 1908. We must, 
therefore, disallow the objection based on the 
ground that the authority of the appellate 
Court is limited to the determination of the 
question whether the original Court was 
right according to the law in force ab the 
time of its judgment. That section 6 was 
applicable to appeals pending when Madras 
Act I of 1908, came into force was the view 
taken in Govinda Parama Guruvu v. Dandast 
Pradhanu (11), and Second Appeal No. 
1592 of 1907 by two other Benches of 
this Court and we see no reason to depart 
from the view to which one of us was a 
party. 

Mr. Ramesam next contends that in second 
appeals this Court is limited to the grounds 
mentioned in section 100 of the Code, and 
that we have no power to interfere unless we 


. can hold that the decision of the District 


Judge was contrary to law. Whatever diffi- 
culty there may arise in case the change in 
the law came into operation after the pre- 
ferring of the second appeal, there is none in 
this case as the Estates Land Act came into 
force before the appeal was preferred to the 
District Court and the defendant claimed to 
be entitled to occupancy rights. The fact 
that section 6 of the Estates Land Act was 
not referred to specifically in the grounds of 
appeal to the lower appellate Court (see, 
however, Order XLI, Rule 2), does not prevent 
the decision of the District Judge being 
contrary to law within the meaning of sec- 
tion 100. ` 

There is a further contention, however, 
which remains to be noticed. Treating sec- 
tion 6 as applicable, Mr. Ramesam argues, on 
the authority of the decision of the learned 
Chief Justice and Mr. Justice Abdur Rahim in 
Raja of Venkatigirt v. Naraszyya (12) that 
the land in suit is old waste within the defini- 
tion of that term in section 3, clause 7, and is, 
therefore, within the exception in clause 1 of 
section 6. He is, no doubt, fully supported 
by that decision. But we entertain doubts 
as to its correctness. Mr. Ramesam drew our 
attention to some English cases where the 
phrase “final judgment” has been explain- 

(11) 20M. L. J. 528; 1M. W. N. 881; 8 M. 
L. T. 185; 7 Ind. Cas. 74. 

(42) 1 M W. N. 369; 8 M.I, T. 258; 7 Ind. Cas, 
202. 
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ed—Standard Discount Company v. La Grange 
(13), Boysen v. Altrincham Urban District 
Council (14). It ig enough to point out with 
reference to them that the phrase “final 
judgment” is there understood as in con- 
tradistinction to the phrase “interlocutory 
judgment.” Whenever the expression “final 
judgment” is used in connection with an 
appeal from one tribunal to another, there 
can be no doubt whatever that ib must 
be understood as used in contradistinction 
to the interlocutory judgment of a particular 
Court. In Marchionessof Huntly v. Gaskell 
(15), however, Cozens-Hardy L. J., speaks 
ofa judgment of the Court of Session 
under appeal to the House of Lords, as a 
final judgment having the force of res judicata 
in a proceeding in the English Court. See 
also Doe v. Wright (16); Burnaby v. Earle 
-(17). Such a judgment would, however, not 
be final for the purpose of res judicata under 
the Code of Civil Procedure. [See Hollo- 
way, J., in Sri Raja Kakurlapudi Surtyina- 
rayanarazu v. Chellamkurt Chellamma (18) 
for the view of .continental jurists]. It is 
true that the explanation of the word 
“final” attached to section 13 of the Code 
of 1882 has no application to section 3 of 
the Estates Land Act. The omission in 
section 11 of the new Code of Explanation 
LV to section 18 of the old Code cannot affect 
the meaning of the phrase “finally decid- 
ed” in that section. (See Woodrotfe and 
Amir Ali’s Commentary on Act V of 1908, 
page 138) and is only an argument in 
favour of the view that that phrase by 
itself may mean “decided with conclusive 
effect’ without reference merely to a parti- 
cular tribunal. The framers of the Estates 
Land Act, which received the assent of His 
Excellency the Governor on the 25th March, 
1908, would probably have had in mind, 
when they used the words ‘final decree” in 
section 3 clause 7, the phrase “finally decid- 
ed” in section 11 of the Code of Civil Pro- 
cedure, which was passed on the 21st March 
1905. Section, clause 7, speaks of a “final 
decree of a competent Civil Court’ estab- 


lishing that the 7yof has no occupancy 

(13) 3 C. P. D. 67 at p. 71; 47 L. J. C. P.3; 87 L. 
T. 372; 26 W. R. 25. | 

(14) (1903) 1 K. B. 547;72 L. J. K. B. 271; 5L 
W. R. 337; 67 J. P. 397. 

(15) (1905) 2 Ch. 656; 75 L.J. Ch. 66; 93 L. T. 793; 
22 T. L. R. 20. 

(16) 50 R. R. B34; 10 Ad. & El. 763; 2 P, & D. 672. 

(17) 9 Q. B. 490 at p. 492; 43 D. J. Q. B. 209. 

(18) M.I. C. R. 176. 
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right and not ofa final judgment. There 
is no such thing known to the Code of 
Civil Procedure asa preliminary orv iuter- 
locutory deeree in a snit in ejectment estab- 
lishing that the ryof has no oeenpancy 
right. The word “final” could not have 
been inserted before the word “deeree™ in 
contra(listinction to such a preliminary or 
interlocutory decree. ‘The Estates Land 
Act which must have been passed with re- 
ference to the forms of decrees in force in 
the country could not appropriately speak 
of preliminary or interlocutory decrees estab- 
lishing that the ryot has no occupancy 
right. The reference to final decree in 
that clause cannot be treated as the final 
decree of a particular Court in contradis- 
tinction to an interlocutory or preliminary 
decree. It is difficult alsoto suppose that 
rights established under’ the final decree of 
one Court were intended to be protected 
when the matter becomes at large as soon 
as an appeal is lodged. [See Nilvaru v. 
Nilvuru (19); Bholabhai v. Adesang (20); 
Balkishan v. Kishun Lal (21)] or that the es- 
tablishment by one Court that the ryot has 
no occupancy right should bring the land 
within the definition of “old waste” even 
though the appellate Court might in its 
turn have arrived atthe opposite conclu- 
sion that the ryot had occupancy rights, 
under the law in force prior to the cəm- 
mencement of the Act. Section 177 speaks 
of the final order or decision fixing the 
rent. There can be no doubt that the 
order or decision there referred tois not 
that of any particular Court but a deter- 
mination which has become conclusive be- 
cause it hus not been appealed against or 
has been pronounced in appeal with no 
further possibility of interference. As we 
entertain doubts about the correctness of 
the ruling in Raja of Venkatagiri v. Narı- 
sayya (12) as to the meaning of the 
phrase “final decree of a competent Civil 
Court? in clause 7 of section 3 of the Estates 
Land Act, we refer the following question to 
the Fall Bench: 

“Where an appeal from a decree in eject- 
ment passed under theold law is heard after 
the date of the commencement of Madras Act 
I of 1908, the defendant being a ryot in pos- 
session of ryoft land on such date, is he entitl- 

(19) GB. 110 ai p. 112. 


(20) 9 B. 75 at p. 81. 
(21) 11 A. 148 at p. 161, 
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ed to claim a right of oce1pancy under sec- 
tion 6, clause L of the Act notwithstanding the 
original decree ?” 


OPINIONS. 


White, C.J.—The question which has been 
referred to us is:—‘where an appeal froma 
decree in ejectment passed under the old law 
is heard after the date of the commencement 
of Madras Act I of 1908, the defendant being 
a ryot in possession of vyofz land on such date. 
is he entitled to claim aright of ocenpancy 
under section 6, clause 1 of the Act notwith- 
standing the original decree?” The question 
really resolves itself into a very narrow one— 
the meaning of the final decree in section 3 
(7) of the Act. It is, of course, perfectly 
clear that the word ‘now’ in section 6 (1) 
refers to the date of the commencement of 
the Act. Under section 6 (1), a ryot, who at 
the date of the commencement of the Act is 
in possession of ryotd land which is not old 
waste, has a permanent right of occupancy. 

Old waste” is defined in section 3 (7). By 
the last paragraph of this sub-section, a 
technical meaning is given to “old waste” as 
including ryote land in respect of which be- 
fore the passing of the Act the Jand-holder 
had obtained a final decree of a competent 
Civil Court establishing that the ryot had no 
occupancy right. There seems no particular 
reason why land in respect of which such a 
decree had been obtained should be called 

Old waste”, but the provision was probably 
jntroduced in the definition section in this 
way for convenience of drafting. One 
thing is clear and that is that the legislature 
intended to extend the class of lands which 
fell within the definition of “old waste”, and 
by so doing to extend the class of lands which 
were excluded from the operation of section 6, 
in the interest of the landholder. The ques- 
tion raised in the order of reference came 
before Abdur Rahim, J., and myself in Raja 
of Venkatagiri v. Narasayya(1¥), and we took 
the view that the word “final” in section 3 (7) 
meant final with reference to the Court which 
pronouneed the decree and that a decree was 
none the less final for the purposes of the 
section because an appeal was pending when 
the Act came into operation. It seemed to 
us unreasonable to hold, unless we were con- 
strained to do so by the language used by the 
legislature, that’ the effect of a decree in 
the landowner’s favour was over-ridden by 
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the Act unless the decree was that of the 
Court of final appeal, or unless, where the 
decree was not that of the Court of final 
appeal, the time for appealing from the 
decree had expired at the date of the com- 
mencement of the Act. It is clear that where 
a landlord obtains a decree in ejectment 
before the commencement of the Act and 
executes it before the commencement of the 
Act, the ryot could not claim the benefit of the 
first part of section 6. And it seems 
anomalous that a question of title might 
turn on the more or less accidental circum- 
stance of execution or non-execution of a 
decree in ejectment. But the intention of the 
legislature must. of course, be gathered from 
the language used by the legislature. Some 
meaning must be attached to the word “final” 
in section 3 (7) and there is, no doubt, much 
forca in the argument that in a suit for 
ejectment, final decree of a Court does not 
mean final as distizguished from a prelimi- 
nary or interlocutory decree of that Court in 
the sense in which these decrees are provided 
for in the Code of Civil Procedure. 

I do not think we should be warranted in 
treating the words supplementary and if ib 
does not mean final as distinguished from 
preliminary or interlocutory as regards the 
Court which pronounced the decree, it is 
difficult to resist the argument that it means 
final in the sense that it cannot be appealed 
against. My learned brethren are of opinion 
that the word final should be so construed. 
I confess to considerable doubt upon the point 
but after hearing the matter fally argued, 
I do not propose to dissent from this, view. 
1 would, therefore, answer the question which 
has been referred to us in the affirmative. 

Krishnaswami Aiyar, J.—I have carefully 
re-considered the question referred to the Fall 
Bench in the light of the further arguments 
addressed to us by the learned pleader for 
the respondents. I have been strengthened 
in the conclusion indicated in the order of 
reference. 1 have no desire to repeat the 
arguments stated in the last paragraph of 
that order. The question is what isa “final 
decree of a competent Civil Court” establish- 
ing that the ryot has no occupancy right. 
Does it include a decree which is under 
appeal? I attach no importance to the in- 
definite article “a” before “competent Civil 
Court” any more than in the phrase “a Court 
of competent jarisdiction” in section 2 of 


Act VIII of 1859. To my mind, it does nat 
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mean any", It would have been quite out 
of place to use the definite article “the” in- 
stead. I think that “a final decree establish- 
ing that the ryot has no cceupancy right” 
is a decree that is not under appeal or 
liable to be set aside on appeal. It seems to 
me to be altogether incongruous to convert 
zyott land into old waste by reason of the 
adjudication of one Civil Court and to retain 
it in the same category although that adjudi- 
cation may beset aside on appeal. It was 
pointed out that the last clause of sub-sec- 
tion 1 of section 6 saves a permanent right of 
occupancy that may have been acquired in 
old waste. Ryoti land, which is old waste 
only by reason of the adjudication of no 
occupancy right by one Court, must continue 
to be old waste though the very adjudication 
which brought it within that category is 
upset on appeal. I cannot think that such 
a result, which necessarily Hows from the 
contention of the respondent, could have been 
intended by tle legislature. It was conceded 
for the respondents that if at the commence- 
ment of the Act, there was an appellate decree 
declaring occupancy rights in reversal of an 
original decree against them. thelandlord could 
not be said to have obtained a final decree 
negativing occupancy rights. tis difficult to 
reconcile this with the interpretation of “a 
final decree” as the last decree of any one 
Court. Again section 23 of the Act lays down 
that “when in any suit or preceeding it be- 
comes necessary to determine whether any land 
is old waste or ryoti land other than old waste, 
it shall be presumed to be ryold land other 
than old waste until the contrary is proved”. 
Now this presumption applies to all suits ‘or 
appeals whether pending at the date of the 
commencement of the Act or instituted 
thereafter. Although a decree may have 
been passed by a Civil Court establishing 
that the ryot has no occupancy right, the 
appellate Court will under this section be 
bound to presume in favour of such a right 
until the contrary is proved. It seems to 
me to be somewhat inconsistent to relegate 
ryoti land to the head ofold waste by reason of 
the adjudication of one Court that there is no 
occupancy right, and to presume in favour of 
occupancy in appeal despite the decision of the 
original Court, for, the fact of such a decision 
having been obtained cannot itself preclude 
the presumption. I am inclized to think that 
the final decree ofa competent Civil Court 
referred to in the definition of old waste is a 
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decree obtained in a proceeding independent 
of that in which the question of occupancy 
right is dealt with under section 6 clause (1) 
or the presumption under section 23 is made. 
_ Mr. Ramesam argued that the words 
“final order or decision fixing the rent” in 
section 177 were of no value in interpreting 
the phrase “final decree establishing that the 
ryot hasno occupancy right”, for according 
to him there was only one officer who had to 
make the final order or decision. This con- 
tention proceeds upon a misapprehension of 
the provisions of Chapter XI of the Act. 
Under section 170, the preliminary record 
prepared under section 169 has to be sab- 
mitted to the confirming authority for 
sanction. The settlement of the rents comes 
into force upon such confirmation. Then 
under section 171, an appeal lies to a superior 
revenue authority or other special officer 
determined by rule cr empowered by the 
Local Government. Then seztion 172 pro- 
vides for revision by tlie Board of Revenue. 
Section 173 permits a regular suit in the 
Civil Court, within a time limited, by an 
aggrieved person, Clause 5 of section 173 
when a Civil Court bas passed final 
orders cr a decree, under this section, it shall 
notify the same to the Collector of the Dis- 
trict.” The final order or the decree under 
the section must certainly mean the decree 
passed on appeal in the suit in case an appeal 
has been preferred from the decree of the 
original Court, Again section 175, which 
empowers a Revenue Officer to correct a bona 
fide mistake in an order or decision under 
section 16€ or 169, requires him to stay his 
hand in case an appeal is pending against the 
order under sections 171, 173 or 179. The 
appeal under section 173 from the Revenue 
Officer’s order must certainly include an 
appeal from the decision of the Civil Court 
passed under that section. When we come 
next to section 177, which speaks of the final 
order or decision fixing the rent which is not 
to be enhanced for a period of 20 years 
except on certain grouuds, it seems to me to 
be abundantly clear that the finality here 
contemplated is not as regards a particular 
officer or Court but where there has been an 
appeal or revision or suit, the decision of the 
authority of last resort. It seems to me 
that we should place a similar construction 
upon the phrase “final decree” in the de- 
finition of old waste in section 3 clause 
7. I adhere to tho other reasons set out 


EE 
MAKRAND SINGH V. MITHU LAL. 


in the order of reference which led 
Mr. Justice Miller and myself to the conclu- 
sion. Iam prepared to accept the exposi- 
tion of the word “final” in the expression 
final decree given by Mr. Justice Holloway 
in his very able judgment in Arunchella- 
thudayan v. Veludayan and A. P. Kunhi 
Perechankidaru v. Chembakat Kesava Pantkar 
(22), My answer to the anestion referred is 
in the affirmative. 

Ayling, J.—It appears to me that some 
meaning must be attached to the word 
“final” as qualifying “decree” in clause (7) 
of section 3 of the Madras Estates Land 
Act, and, that in the connection in which it 
is used, it must be taken to indicatea decree 
which has ceased to be liable to be modified 
on appeal. I would answer the reference in the 


affirmative. 
(22) 5 Mc H. C. R. 213. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rent Appeat No. 29 or 1910, 
June 16, 1910. 

Present:—Mr. Lindsay, O. A. J. ©. 
MAKRAND SINGH—Derenpaxt— 
APPELLANT 
versus 
MITHU LAL AND oraers—Pratytivrs— 
RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 108 cl. 16—Pattis 
separately recorded —-Shamilat land—Profits—Parties 
—Co-sharers, non-joinder of. 

Where in a pattidari village the co-sharers hold 
paitis, which are separately recorded in the village 
papers, and pay their own revenues separately with 
respect to those pattis, the inference is that the 
partics had by arrangement each taken possession of 
a’separate portion of the village and had agreed to 
appropriate to their own use the profits of thosc 
lands and were notliable to account to cach other 
with respect to such pattis except with regard to the 
land held jointly. 

A suit with respect to the profits ofthe shamilat 
land is not maintainable until all the co-sharers of the 
village have been impleaded. 

Thakar Bakhsh v. Bhagwan Din, 10. C. 215, refer- 
red to. , 

Appeal against Lhe order of the District 
Judge of Hardoi, dated 26th January, 1910, 
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upholding the order of the Assistant Collector 
of Hardoi, dated 27th September, 1909. 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Mirza Mohammad Fasth, for the Respondent 
No. 1. 

Judgment.—tThis appeal arises out 
of a suit for profits under section 108 (15) of 
the Oudh Rent Act. The plaintiff was Mithu 
Lal and the original defendant was Makrand 
Singh. The case for the plaintiff was that 
he held a 14 biswa odd share in M. Pindari 
and that the defendant held a similar share. 
He claimed that defendant had realized pro- 
fis in excess of his share and that he was 
liable for about Rs. 100, in respect of 
these excess collections during the years 
1314-1315 F. 

The defence was that the parties had sepa- 
rate pattis in the village, that each collected 
the rents of his own patti and that neither 
was liable to account to the other for the 
profits of his own separate patti. The 
evidence of the patwari was to the effect that 
the parties had separate patitis, which 
were separately recorded both in the khewat 
and khatauni; that the revenue of each of 
these patiis was separately recorded, and 
that each of the parties paid his own re- 
venue. Besides these separate putiis, there was 
a shamilat (a joint) patti in which the parties 
were co-sharers. There was also a shamilat 
thok common to all the co-sharers of the 
village. 

The Court of first instance decreed the 
plaintiffs’ claim being of opinion that the 
parties had not in reality separate or perfect 
pattis and that the defendant was liable to 
account to the plaintiff for the profits of the 
pattis which he described as separate as well 
as for the profits of the shamilat patit and the: 
shamilat thok. 

This finding was upheld by the learned 
District Judge in an appeal brought by the 
defendant Makrand Singh. 


In this Court it is contended on behalf of 
Makrand Singh that the lower appellate Court 
is wrong in holding that the patits of the parties 
were not separate and that the appellant was 
Liable to account to the respondent for the 
profits of his separate patti. The learned 
District Judge in the course of his judgment 
says: “It appears that each has a share and 
each has some land held separately and that, 
in addition, there is! another] seb of fields 
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held by the two parties jointly, and still 
another set of fields held by these two parties 
and other co-sharers in the mahal or village 
jointly.” 

Now all this goes to show that there has 
not been a complete division and, therefore, 
it is for the appellant to show that his con- 
tention is a good one that the land held 
separately is not to be brought into the ac- 
count. There is no evidence to make this out. 
There is only evidence showing that the land 
is held separately. I am unable to accept 
the view adopted by the learned District 
Judge. The ‘patwari’s evidence, which is not 
contradicted, shows that the parties have 
separate patizs, that these patitis are separate- 
ly recorded both inthe khewat and khataund 
and that each pays his own revenue in respect 
of his separate patti, This being established, 
the proper inference appears to be that the 
parties had by arrangement each taken posses- 
sion of a separate portion of the village land 
and had agreed to appropriate to their own 
use the profits of those lands, each paying his 
proportionate share of the revenue. 
for the plaintiff then to make out that in these 
circumstances, he was entitled to callon the 
defendant to account to him fora share of 
the profits of the patti which was separately 
recorded in his (defendant’s) name. The 
plaintiff failed to establish any such case and 
I hold, therefore, that so far as patti No. 3 
(.e., the separately recorded palti of Makrand 
Singh) i is concerned, Makrand Singh was not 
liable to account to Mithu Lal. 


The second point raised in second appeal is 
that the suit as brought was not maintainable 
in law as all the co-sharers of the shamalat 
land had not been impleaded. 


This question was also raised in the lower 
appellate Court. The learned Judge was of 
opinion that in the circumstances disclosed by 
the evidence, it was not necessary to implead 
all the co-sharers. He says: “But here it 
appears from the evidence of the patwari that 
the appellant collects from the third lot of 
land, (that held by the parties to this suit 
and others in common), only just the share of 
the rents which is due to the parties to the 
present suit. Virtually then there is a divi- 
sion of the third lot cf land, as between these 
parties and the other owners of it; the division 
is complete and no account remains to be 
taken.” 


It has been ruled in Thakur Bukhsh 


It was ` 
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v. Bhagwan Din (1), that in a suit f 
settlement of accounts under section 108 


clause (15) of the Oudh Rent Act, all the 
co-sharers in the estate (whether it be a 
mahal, thok, patti, or other sub-division of a 
mahal) to which the suit relates and in 1e- 
spect of which accotints are to be settled, are 
necessary parties to the suit. 

Now in the present case we have (1) the 
separate pattis of the parties in respect 
of which I have held that there is no ac- 
counting, (2) a shamilat patti (No. 5) in 
which the only sharers are the parties, and 
(3) a shamilat thok in which the parties are co- 
sharers with a number of others. So far as 
the suit can be deemed to include a claim for 
account of the profits of the shamilat thok, it 
cannot be maintained as the plaintiff did not 
implead all the co-sharers; so far as the 
suit relates to the shamélat patti, in which the 
parties are the only sharers, it can be main- 
tained. The result is that all the plaintiff 
can claim in this suit isan account of the pro- 
fits of the shamilat palti No. 5 and in order to 
dispose of this appeal it is necessary to have 
a finding as to the state of the account for 
this patti during the years in suit. I re- 
mand the following issue to „the lower appel- 
late Court for a finding:—“What sum (if 
any) is the plaintiff entitled to recover from 
the defendant Makrand Singh on account of 
profits accruing from ihe shamilat patti No. 
5 during the years in suit"? 

The District Judge will take such evidence 
as the parties may desire to produce on this 
issue and will submit his finding within six 
weeks from the date of rece:pt of the remand 
order. Ten days will be allowed for objections 
after receipt of the finding. 


Case remanded, 
(1) 10. C. 215. 
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SURAJ DEEN —Jopement-pentor— 
APPELLANT 
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RESPONDENT. 
Civil Procedure Code (Act XIV of 1882), ss. 341, 349 
—Application for re-arrest of judgment-debtor—-Applicas 
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SURAJ DEEN V. MAHABIR PARSHAD, 
ion for re-arrest in accordance with law—Limitation 
Act (IX of 1908), Sch. I, art. 182—Limitation. 

An application was made for the arrest of a judg- 
ment-debtor. He was arrested but was released from 
jail on his applying to be declared an insolvent. 
The judgment-creditor again made an ‘application for 
the arrest of the judgment-debtor: Held, that the 
second applieation for re-arrest of the judgment- 


debtor wasan application in accordance with law and 
saved limitation. 


Secretary of State for India v. Judah 12 C. 652, not 
followed. Shamji Deokaran v. Poonja Jairam, 26 B. 652; 
4 Bom. L. R. 483, referred to. 


Appeal against the decision of Mr. Justice 
Karamat Husain, in E. S. A. No. 950 of 
1509, dated 1%th March, 1910, under sec- 
tion 10 of the Letters Patent. b 

Mr. A. P. Dube, for the Appellant. 

Mr. Shafi-w-Zaman, for the Respondent. 


Judgment.—tThe question for deter- 
mination in this appeal is whether or not an 
application of the 10th of August 1907, made 
by the judgment-ereditor-respondent, was an 
application in exceution of his decree made 
in accordance with law. The respondent 
obtained a decree agaiust the appellant on 
the 19th of November 1904, and on an 
application for execution made on the 7th 
cf July, 1905, the judgment-debtor was 
arrested and sent to jail. He then applied 
to be declared an insolvent and by the order 
of the District Judge of the 28th of July 
1905, an interim order was passed for his 
release from imprisonment. Subsequently 
the application of ihe’ appellant for a 
declaration of insolvency was rejected. An 
application was then made by the judgment- 
creditor on the 10th of August 1907 for 
the arrest of the judgment-debtor, An 
objection was raised to this application that 
it does not save the operation of the statute 
of limitation by giving a fresh start for 
limitation, it being contended that it was 
not made in accordance with Jaw. An 
application was made on the 8rd of Septem- 
ber, 1908 praying for the attachment of 
certain property of the judgment-debtor and 
to this application ihe plea of limitation was 
set up. The Court of first instance came 
to the conclusion that the application of 
the 10th of August, 1907, was an application 
in accordance with law, and that, therefore, 
the execution of the decree was not barred 
by limitation. The Judgment-debtor appealed, 
with the result that his appeal was dismissed. 
He ihen filed a second appeal which was 
also dismissed and now he comes before us 
in appeal under the Letters Patent, 
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The learned Judge of this Court, after a 
review of the authorities, came to the 
conclusion that the application of the 10th 
of August, 1907, was in accordance with law, 
and that that application saved the opera- 
tion of limitation. We think, in this view 
our learned brother was ccrrect. 

The present appeal has been. ably 
argued by Mr. Dube. His argument was 
based largely upon a ruling in the case of the 
Secretary of State for India v. Judah (1). 
In that case the learned Chief Justic’, Sir 
Comer Petheram, undoubtedly, laid down 
that, under circumstances similar to those 
in the present case, a re-arrest of a judg- 
ment-debtor was notin accordance with law. 
He was clearly of opinion that “the Code 
only contemplates one arrest; and that if the 
defendant is to be remitted to jail, or if he 
is in custody now, he is in custody under 
the original arrest, and can be in cnstody 
under no other.” It seems to us, with all 
deference, that the learned Chief Justice did 
not give a true interpretation to the language 
of section 341 of the Code of Civil Procedure 
of 1882. That section provides that a judg- 
ment-debtor shall be discharged from jail 
in certain events, and amongst others on 
the decree being satisfied or at the requesti 
of the judgment-ereditor, or on the judg- 
ment-creditor omitting to pay the allowance 
directed to be paid for diet et cetera It further 
prescribes that a judgment-debtor discharged 
under the section is not thereby discharged 
from his debt but that he cannot. be re-arrest- 
ed under the decree in execution of which 
he was imprisoned. 3 

In the present case the judgment-debtor 
was not discharged under that section. He 
obtained an interim discharge by the Court 
in the insolvency matter under section 349. 
It seems to us that the discharge so obtained 
by him cannot be deemed to be a discharge, 
within the meaning of section 341 of the 
Code of 1882, ds the learned Chief Justice 
seemed to think. j 

The case of the Secretary of State v. Judah 
(1) was the subject of consideration by a 
Bench of the Bombay - High Court in the 
case of Shamji Deokaran v. Poonja Jairam (2). 
In that case it was held by the learned 
Chief Justice, Sir Lawrence Jenkins, and 
Crowe, J., that a judgment-debtor, who has 
been arrested and imprisoned in execution 

1) 12 0. 652. 

a 26 B, 652; 4 Bom, L, R, 483. 
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of a decree and has obtained an interim 
- protection order under section 13 of the 
Indian Insolvency Act, is liable to be re arrest- 
ed in execution of the same decree. In this 
case there was an appeal from a decision of 
Starling, J., and the appeal came before 
Jenkins, C. J., and Crowe, J. In his judg- 
ment, the learned Chief Justice reviewed the 
authorities and criticised at length the 
judgment of Petheram, C. J., to which we 
have referred. The learned Chief Justice 
observed: — I confess I do not follow the 
train of reasoning which led Sir Comer 
Petheram to the conclusion that the -Code 
only contemplates one arrest, if by that is 
meant that there is anything in the Code 
which | forbids a second arrest apart from 
the express prohibition it coutains. If the 
Chief Justice’s proposition is correct, then 
il is difficult to see why a special prohibi- 
tion was inserted in section 341. The mere 
-fact that a general power of re-taking the 
person is not expressly given by the Code 
cannot be a prohibition, for were it so, then 
a re-taking of property in attachment would 
equally, and by parity of reasoning, be illegal 
but that no-one suggests.’ We entirely 
agrée in the view thus expressed and in the 
conclusion arrived at by our learned brother 
“against whose decision this appeal has bean 
preferred. We, therefore, dismiss this appeal 
with costs, j 


Appeal dismissed. 


(s. c. 1 M. W. N. 714) 
MADRAS HIGH COURT, 

Civit REVISION PETITION No. 352 or 1905, 
August 12, 1910. 
Present:—Mr. Justice Sankaran Nair. . 
NIZAM MOHADDIN—PetitTionER— 
DEFENDANT 
versus 
Khatib Khaza MAHAMMAD VUFA. 
SAHIB BEING MINOR BY MOTHER AND GUARDIAN 
RAHIMAN BIBI SAHEBA—Puatntirr— 


RESPONDENT. : 
Office of Khatib—Appointment of deputy during 
minority—Consideration—Public policy. 


Where during the minority of plaintiff, his mother 
appointed the defendant as deputy, who entered into 
an agreement in consideration therefor to pay a 
certain sum of money, the agreement is not opposed 
to public policy and is enforcible. 
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Petition, under section 25 of Act IX of 1887 
praying the High Court to revise the decree 
of the District Munsif of Narasapur, in Small 
Cause Snit No. 1233 of 1908. 

Facts.—Plaintiff sued defendant for the 
recovery of Rs. 100 due on an agreement 
executed by defendant in favour of plaintiff. 
The plaintiff, the holder of the office of khatib, 
being a minor his mother and guardian 
nominated the defendant tothe post of khatib 
to conduct the duties attached to it and 
receive its emoluments and in consideration 
of such nomination, which was ‘accepted by 
Government, the defendant executed the suit 
agreement. It was contended for the defen- 
dant that the suit agreement cannot be 
enforced as it is against public policy citing 
Saminatha Atyer v. Muthusami Pillai (1). 
The District Muusif disallowed the objection 
and decreed the plaintiff’s suit. The defen- 
dant preferred « Revision Petition to the 
High Court, 

Mr. P. Nurayanamoort:, for the Petitioner. 

Mr. Muhammad Ibrahim Sahib, for the 
Respondent. 

Judgment.—I do not think that the 
enforcement of this agreement is against the 
public policy. The defendant is really a 
deputy acting for the khatib and not the 
khatib himself. The petition is dismissed 
with costs. 

Petition dismissed. 


(1) 80 M. 530; 17 M. L. J. 252. 


(s.c. 1 M. W. N. 715.) 
MADRAS HIGH COURT, 
Cryin Å PPEAL AGAINST ORDER No. 238 or 1909, 
October 25, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
VERAMMAL AND OTAERS— DEFENDANTS — 
APPELLANTS 
versus 
SUBBU SINGH AND OTAERS— PLAINTIFFS — 
RESPONDENTS. 

Limitation Act (XV of 1877), Sch. I, at, 184—“Pur. 
chased,’ meaning of. - 

Article 184 lays down that a suit io recover posses- 
sion of immovable property mortgaged and after- 
wards purchased from the mortgagee for valuable 
consideration must be brought within twelve years 
from the date of purchase. 

The plain meaning of “purchased” for valuablo 
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consideration is that the ownership of the property 
sold has been absolutely transferred from the vendor 
to the purchaser in consideration of a price paid or 
secured by the purchaser to the vendor. 

Appeal against the order of the Temporary 
Subordinate Judge’s Court of Coimbatore, 
dated the 30th June, 1909, in Appeal Suit No. 
152 of 1908, presented against the decree of 
the Court of the District Munsit of Coimba- 
tore, in Original Suit No. 357 of 1907. 


Mr. C. V. Anantakrishna Iyer, for the 
Appellants. 

Mr, P. S. Stvaswami Iyer, for the Res- 
pondents. 


Judgment.—the plaintiff as pur- 
chaser of the equity of redemption sues to 
redeem a mortgage granted to one Nanjappa 
Gounden. Nanjappa Gounden gave a sub- 
mortgage to one Sama Row who hypothecat- 
ed the properties to Lakshmana Rao. Laksh- 
mana Rao got a decree on his hypothecation, 
and in execution thereof the properties were 
sold and purchased by one Vathiar. This 
Vathiar sold to Sundaram Pillai whose heirs 
sold to Arumugam Pillai in 1892. The defen- 
dants Nos. 1 to 3, the appellants before us, 
are the heirs of Arumugam Pillai. The con- 
tention for these defendants is that the suit is 
barred by limitation under article 134 of 
Schedule If of the Indian Limitation Act, 
XV of 1877. 

We think this contention is sound. Article 
134 lays down that asuit to recover possession 
of immovable property ...........mortgaged 
and afterwards purchased from the............ 
mortgagee for valuable consideration must be 
brought within 12 years from the date of the 
purchase. 

In Radanath Doss v. Gisborne (1), their 
Lordships of the Privy Council interpreted 
the word “purchased” with reference to section 
5 of the Limitation Act XIV of 1859 in which 
section the words bona fide appear after the 
word “purchased” and many of the decisions to 
which we have been referred are based upon 
that interpretation. In Abhiram Goswami 
Mahaut v. Shyama Charan Nandi (2), their 
Lordships, however, consider the meaning of 
the words “purchased for a valuable consider- 
ation” in article 134 of Act XV of 1877, and 
say that their plain meaning is “that the 
ownershipof ihe property sold has been ab- 


solutely transferred from the vendor to the 
d) 14M. L A. 1; 15 W. R. (P. C.) 24. 
(2) 86 C. 1008, at p. 1014; 10 C. L. J. 284; 6 A. L. J. 
$57 11 Bom. L. R. 1234; 19 M. L. J. 530; 14 C. W. N. 
1; 4 Ind. Cas, 449. 
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purchaser in consideration of a price paid or 
secured by the purchaser to thevendor”’. It is, 
therefore, unnecessary to consider the construc- 
tion placed upon the section of the Limitation 
Act of 1859. Nowin this case the sale-deed of 
1892—Exhibit I—purports to transfer the 
sroperty absolutely for the sum of Rs. 300 
as to the adequacy of which as the price of 
the absolute interest, there is no dispute, and 
ever since, the vendee and his heirs have 
been in possession as absolute owners. In 
these circumstances we think article 184 is 
clearly a bar to the suit. We, therefore, set 
aside th decree of the Subordinate Judge and 
restore the decree of the District Munsif with 
costs in this and the lower appellate Court. 
Decree set aside.. 


(s. c. 1 M. W. N. 717.) 
MADRAS HIGH COURT. 

Civit Revision Permios No. 288 or 1909. 
February 18, 1910. 
Presenf:—Mr. Justice Miller. 

T., RAMAN—DEFENDANT— PETITIONER 
versus 
D. MANECJI AND oruers—Puaintier3-— 
RESPONDENTS. 

Contract for delivery of coir—Construction of doca- 
ment. 

Where the contract provided that the defendant 
would deliver goods to the plaintiff Company on de- 
mand after the expiry of one month from the dato 
of contract and within three months from the date 
of demand: Held,that the defendant was to deliver 
the goods on demand if the demand were mado with- 
in 3 months of the contract. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Subordinate Judge’s Court of 
South Malabar, Calicut, dated the 17th day 
of December 1908, in Small Cause Suit 
No. 620 of 1908. 

Facts.—The suit was for Rs. 282-S-4 
made up of Rs. €7-14-7 baing the balance of 
advance money paid by plaintiffs to defendant 
and of Rs. 19-4-9-9 being the damages sustain. 
ed by plaintiffs on account of defendant’s 
failure to supply as per his two contracts, Ex- 
hibits A and B. 

Exhibit A ran as follows:—“ Karar executed 
by Tharayil Sankaran’s son Raman of Olav- 
anna and Desam, Calicut Zuluk, to Messrs. 
D. Manecji & Co., Merchants of Nagaram 
Amshom in the said Taluk. The sum of 
Rs. 220-9-7 payable on account of balance of 
coir due to the company under the karar exe- 
cuted by me to the company on 18th March 
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1909, having beeu taken as advanca, and the made within three months of the cən- 

value of first class Beypore coir having been tract. In this view the defendant was in 

fixéd at Rs. 36-8 per candy, it is agreed default. Itis now alleged that some ques- 


that 25 candies of first class coir dried and 
selected be taken to the company and weigh- 
ed and delivered to the company according to 
the quality settled by the company, on 
demand by the company after the expiry of 
one month from this day, and within three 
months (from the date of demand) that when 
the coir is taken delivery of by being weigh- 
ed, deduction be made (from the value 
thereof) at Rs. 9 per candy towards the 
advance money and the balance paid to me, 
and that in default of my acting according 
to the terms of the karar, the amount of ad- 
vance money be paid (by me) in a lump on 
demand by the company, along with damages 
at Rs. 10 per candy.” f 

Exhibit B ran as follows: — JKarar executed 
by Tharayil Sankaran’s son 
Olavanna Amsham and Desam, Calicut Tuluk, 
to Messrs. D. Manecji & Co., merchants of 
Nagaram Amsham and Desam in the said 
Taluk. I agree to deliver within three 
months from this day 30 candies of coir 
dried and selected and according to the 
quality required by the company, and I 
further agree to deliver weighed rot less 
than 10 candies per mensem at the Company’s 
office. The value fixedis Rs. 39-8-0 per 
candy ; and the amount I have this day re- 
ceived as advance in cash is Rs. 90. It is 
hereby stipulated that deduction be made 
from the value of coir weighed and delivered, 
at Rs. 3 per candy, towards the said sum 
-of Rs. 90 being the amount of advance, and 
the balance paid to me, and that in default 
of delivery of cair at the prescribed time, 
damages be paid at Rs. 5 per candy.” 

The. District Munsif held that the defen- 
dant committed default and decreed plaintiffs’ 
claim. The defendant preferred this petition 
to the High Court alleging among other 
grounds that Exhibits A and B have been 
misconstrued. 

Mr. N. A. Vydyanatha Iyer, for the Peti- 
tioner, š 

Mr. 0. V. Anantakrishna Iyer, for the 
Counter-petitioners. 

Judgment.—The contract Exhibit A 
is very difficult to construe; but it seems to 
me that the true construction of it is that 
put upon it by the plaintif, delivery to be 
made on demand if that demand be 


Raman of 


‘tions were raised in the written statement 


which have not been dealt with by the Sub- 
ordinate Judge; but though his judgment 
does not give his reasons in all cases, he seems 
to have dealt with all the points. The evi- 
dence shows that the plaintiffs were ready to 
pay forthe coir supplied if the defendant pre- 
senteda bill and the defendant seems to 
admit that this was theregular course. The 
plaintiffs’ evidence also shows that the 
damages at Rs. 10 a candy were not unreason- 
able and there is nothing to contradict him. 
I dimiss the petition with costs. 
Petition dismissed, 


(s. c. 12 Bom. L. R. 1029.) 

BOMBAY HIGH COURT. 
CaiminaL Revision No. 312 or 1910, 
October 14, 1910. 

Present: —Mr. Justice Batchelor and 

; Mr. Justice Rao. 
Inve PANDURANG SHIDRAO— 
APPLICANT. 

Bombay District Police Act (IV of 1890), s. dk— 
Procession, District Magistrats p2rmitting—Remedy of 
aggrieve l porson—Rzvision by High Cowrt—Apneat to 
Executive Government—Civil suit. 

An order, made or purporting to be made by a 
District Magistrate under section 44 of tho Bombay 
District Police Act, is not a judicial order made by a 
Court. It is an executive order made by the District 
Magistrate as Head of the Police of the District and 
as such it is not open to revision by the High Court. 
The proper remedy, therefore, for any person, con- 
‘sidering himself aggrieved by such an order, is to 
appeal to the Executive Government, or, if so advised, 
to establish his claim in a Civil Court, 

Section 44 ofthe Bombay District Police Act em» 
powors a District Magistrate to regulate a procossion, 
that is, lic has to decido whether a procession shouid 
or should not be carried. Aud if le decides in the 
affirmative, his decision is within the terms of tho 
section, and at the same time it is competent to him 
to fix the time and route of the procession as woll as 
to direct the presence of the Police. 

Criminal revision from an order passed 
by the District Magistrate of Belgaum. 

Mr. Branson, with Messrs. G. K., Parekh 
and H Kelkar, for the Applicants. 

Mr. L. A. Shah, Acting Government Pleader, 
for the Crown. 

Mr Coyari, with Messrs. G. S. Mulgaonkar 
and P. B. Shingne, for the Opponent. 
| Judgment.— This is an application 
in revision under section £35 of the Criminal 
Procedure Code. The applicants are, either 
wholly or mainly, Brahman residents of the 
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town of Athni, and their prayer is that this 
Court will set aside an order made by the 
District Magistrate permitting the Lingayats 
of the town to go in procession carrying the 
emblem known as Vyasantol. The applicants 
aver that this emblem is highly offensive to 
their religious feelings. 

The rule which was granted has been fally 
argued, and we have heard counsel on both 
sides. The case raises at once the preliminary 
question whether this Court has any jurisdic- 
tion to review the order under section 435, 
Criminal Procedure Code. In order to de- 
termine that question, it is necessary to state 
shortly what the order is, and how it came to 
be passed. i 

On the llth July last certain members 
of the Lingayat community at Athni pe- 
titioned the District Magistrate that they 
might be allowed to carry out this Vyasantol 
procession, as their Jagadguru or Head Priest 
was then making a visit to Athni: they set 
out that the Brahman opposition was un- 
reasonable; that this identical procession had 
been allowed at Siddapur in Kanara despite 
the opposition of the local Brahmans; that 
they were entitled, like other communities, to 
carry their religious procession through the 
streets; and that there was no danger of any 
disturbance of the public peace. The District 
Magistrate, after calling for reports and 
acquainting himself with the case made by 
the present applicants and the previous orders 
passed in tle controversy, made the order 
complained of after setting ont his reasons 
therefor. The order is as follows: 

“I, therefore, allow the Lingayats of Athni 
to hold a Vyasantol procession after the 
termination of the Ganesh festival. The 
procession will be allowed to take place in 
Athni town on the 20th September 1910 bet- 
ween the bours of 8 and 10 a. u. It will enter 
thetown atthe Siddheshwar Gate, passthrough 
the Aditwar Peth, the road connecting 
the latter with the Budhwar Peth, and then 
down the Buddhwar Peth to the Gachin Math, 
whereit will terminate at 104. w. In this 
quarter of the town the residents are nearly 
all Lingayats. The Police Sub-Inspector will 
conduct the procession with a sutficient force 
to prevent any possible disturbance.” 

The order does not state the authority 
under which it affects to be made, but it was 
treatcd by the Commissioner in appeal as an 

‘order under section 44 of the Bombay District 


INDIAN CASES. 


| (2)and Hurbullubh 


910 


Police Act, and has been so treated before us 
in argument. We have no doubt that that 
is the Act, and that is the section of the Act, 
under which the District Magistrate intended 
to make the’order. The question is whether 
we have any power to disturb it in revision 
by virtue of section 435 of the Cri- 
minal Procedure Code. Mr. Branson in 
contending for the affirmative has urged 
that the order is not such an order as could 
be made under section 4-4 of the Police Act, 
and that it, therefore, falls within the reach 
of our revisional powers. In support of 
the argument reference is made to the 
somewhat similar powers conferred on the 
District Magistrate under section 144 of the 
Criminal Procedure Code, as to which sec- 
tion 435 (3) declares that orders made 
under section 1-44 are not proceedings within 
the meaning of section 435. 

This notwithstanding, the cases show that 
the High Court will interfere in revision with 
an order which really falls outside the pur- 
view of the section, though purporting to be 
made under its authority: see, for instance, 
Ananda Chandra Buttacharjee v. Carr Stephen 
(1); Queen-Empress v. Pratab Chunder Ghose 
varain Singh v. Luchmes- 
war Prosad Singh (3). So here, it is urged, if 
the order is beyond the authority conferred by 
section 44 of the Police Act, if it isnot indeed 
an order under that section, it cannot be 
saved by calling it an order under that section, 


aud ib is exposed to revision by this 
Court. It will be seen that in the view 
which we take of the case it is not 


necessary for us to decide this point, but we 
will express our opinion on it in deference 
to the arguments we have heard. 

For the purpose of this argument, then, let 
us for the moment assume that the order ig 
in excess of the power conferred by section 44 
of the Police Act. Onthat assumption, has 
this Court jurisdiction to interfere in revision? 
Our powers in revision are defined by section 
435 of the Criminal Procedure Code, which 
authorises us to “call for and examine the 
record of any proceeding before any inferior 
Criminal Court” situate within the limits of 
ike jurisdiction; and under section 489 we 
have large powers of interference with orders 
made in any proceedings so called for and ex- 

(1) 19 C. 127. 

(2) 25 C. 552; 2 C. W. N. 593. 

(3) 26 C. 188; 3 0. W. N. 49, 
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amined. Now orders made by Magistrates 
under section 144, Criminal Procedure Code, 
are judicial orders: they are orders made by 
inferior Criminal Couris; and if any such 
order, though purporting to be made under 
the section, falls outside its scope, then it is 
not an order under the section; and since it is 
an order made by an inferior Criminal Court, 
it is amenable to revision under sectibn 435. 
That, we understand, is in brief the reasoning 
upon which the learned Judges of the 
Calcutta High Court proceeded in the cases 
above referred to. 

Bui Mr. Coyaji contends that this 
reasoning is inapplicable to the present order 
even on the assumption that it goes beyond 
the scope of section 44 of the Police Act. 
And we think that this contention should be 
allowed. We think that the order is, under 
the Statute, not an order by an inferior 
Criminal Court, 
all, but is a mere executive Police order, with 
which we have no authority to interfere. 


Whether it is good or bad, it is made, as we’ 


have explained, under section 44 of Bombay 
Act IV of 1890, a Statute which describes 


itself as an Act “for the regulation 
of the District Police of the Bombay 
Presidency.” It is divided into chap- 


ters, and after a preliminary chapter 
dealing with the repeal of enactments and 
definitions, the succeeding chapters are entitled 
“Organization of the Police,” “Regulation, 
Control and Discipline of the Police” “ Police 
Regulations,” and “Executive Powers and 
Duties of the Police.” Section 44 falls under 
Chapter IV, “Police Regulations,” and em- 
powers the “Magistrate of the District” to 
issue orders for the maintenance of order 
ab religious ceremonials and processions. 
Section 13 (1) enacts that the District Super- 
intendent and the police force of a district 
shall be under the command and control of the 

Magistrate.of the District.” ‘Thus, reading 
section 44 with the rest of the enactment, we 
are of opinion that an order made, or purport- 
ing to be made, under section 44 is an 
executive order made bythe ITead of the 
Police of a District for the maintenance of 
public order at religious processions. It is 
not, we think, a judicial order: it is not an 
order made by a Court at all, the Act making 
no mention of Courts; it is an executive Police 
order made for the purpose of temporarily 
safe-guarding the public peace. No judicial 
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or by any Court at, 


aif 


inquiry is prescribed as a condition pi ecedent 


to making the order: which under sub-section 
(2) leaves unaffected all questions of civil 
right. It would appear, therefore, that the 
proper remedy for any persons considering 
himself aggrieved by such an order is 
to appeal to the Executive Government; in 
our opinion, this Court has no .power of 
review. 

We have so far discussed the case on tho 
assumption that the District Magistrate's 
order cannot be brought within the terms of 
section 44, We are, however, of opinion 
that that assumption is unfounded. We 
have set out above the terms of the order. 
The terms of section 44, sub-section (1) are 
as follows:— 

‘In any case of an actual or intended 
religious or ceremonial or corporate display 
or exhibition or organized assemblage in 
any street as to which or the conduct of or 
participation in which it shall appear tò the 
Magistrate of the district that a dispute or 
contention exists which is likely to lead to 
grave disturbance of the peace, such Magis- 
trate may give such orders as to the conduct 
of the persons concerned towards each other 
and towards the public as he shall deem 
necessary and reasonable under the circum- 
stances, regard being had to the apparent 
legal rights and to any established practice 
of the parties and of the persons interested. 
Every such order shall be published in the 
town or place wherein it is to operate and all 
persons concerred shall be bound to contorm 
to the same.” 

Mr. Branson has urged that while the sec- 
tion empowers the District Magistrate to re- 
gulate a procession, it does not empower 
him to permit it, and that he approached the 
matter wrongly when, at the beginning of his 
reasons for the order; he observed that the 
question before him was “whether it 
was necessary for the preservation. of the 
public peace to refuse permission.” It 
would seem that the District Magistrate 
has left his crder exposed to this attack by 
neglecting the elementary precaution of 
following strictly the language of the Statute 
under which he was acting, so that the 
question which he proposed to himself is not 
accurately the question which arises on the 
plain words of the section. Bal we think 
that the criticism, so far as it is sound, 
is merely verbal, and that the question 
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is to be decided rather with regard to 
the substance and meaning of the order than 
with regard to the phraseology of the reason- 
ing on which the Magistrate based it. 

The general rights of religious communities 
to go in procession through public slreets 
are discussed and explained in Sadagopa- 
chariar v. A. Rama Rao (4), which was 
recently followed by this Bech in Bas- 
lingappa Parappa Chedachalt v. Dharmappa 
Basappa Chedachal (5). In this case there 
was no existing decree or order of the Civil 
Court prohibiting this Vyasantol procession 
in the town of Athni, though it had been 
prohibited by executive orders at other times. 
Moreover, ib was not the mere procession 
which eitherbefore the Magistrate or before us 
excited the applicants’ opposition: it was the 
proposed carrying of the Vyasantol emblem, 
which alone gave risetocontroversy. The ques- 
tion, therefore, which the Magistrate really had 
to decide was whether this emblem should, 
or should not, be carried; and in deciding 
jn the affirmative the Magistrate ofthe District 
was, we think, making a competent order “as 
to the conduct of the persons concerned towards 
each other and towards the public” within the 
meaning of section 44. In other words, it 
was not that the Magistrate, purporting to 
act under that section, took upon himself to 
authorise a religious procession which 
otherwise would have been unlawful; but 
acting under that section, he had to decide 
the question whether it was necessary and 
reasonable under the circumstances” to 
direct, in theinterests of public peace, that 
the Vyasantol emblem should not be carried. 
He decided that it was not necessary and 
reasonable, and in so deciding he was, in our 
opinion, clearly within the terms of the 
section. It was urged that the Magistrate 
had omitted the duty cast upon him by the 
Act to pay “regard to the apparent legal 
rights and to any established practice of the 
parties and of the persons interested” but 
we are satisfied from a perusal of the record 
that these requirements of the law were 
duly attended to. The closing provisions of the 
order, as to the time and ronte of the proces- 
sion, and as to the presence of the Police, 
are precisely such provisions as the Magistrate 
js empowered and is intended to make under 
the section. 

(4) 26 M. 376. 

(a) 12 Bom. L. R. 586; 7 Ind. Cas. 663. 
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Tt follows that, in oar opinion, the order 
under notice was within the District Magis- 
trate’s powers under section 44. If that is 
so, it has not been argued that it is subject 
to our revision, and we think it. is not so 
subject siuce it is not an order made by any 
inferior Criminal Court. In Queen-Hmpress 
v. Kaji Sultan (G) that was the view taken 
by this Courtin the case of an vorder made 
under section +3 of the Polic Act, and we see 
no reason to suppose that orders under section 
44 can standon any different footing. We 
may add that on a similar objection being 
taken to the Vyasantol procession in the 
village of Siddapur, another Bench of this 
Court discharged the Rule which had been 
issued on the Lingayats to show cause why 
the carrying of the emblem should not be 
forbidden: In re Lakappana Shrinicaseppa (7) 

For these reasons we think that this 
Court has no jurisdiction to review the 
order complained of, and that the application 
must fail on this preliminary ground. That 
being so, we can express no opinion as to the 
wisdom or expedience or propriety of the 
order. Jf the applicants consider themselves 
aggrieved, that may petition the Government, 
or they may, if so advised, seek to establish 
their claim in Civil Court; but these proceed- 
ings in criminal revision are nob open to 
them. We discharge the rule. 


Rule discharged. 
(6) (1891) Unreported Criminal Case No. 540. 
(7) Unreported Criminal No. 261 of 1908, decided 
on 8rd December 1908, 
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ORIGINAL Crvit JURISDICTION. 
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Present:—Sir Basil Scott, Kr., Chief Justice. 
Inve SIR CURRIMBHAI EBRAHIM 
BART— APPLICANT. 

Trustees and Mortyagees Powers Act (XXVIII of 1866), 
s. 43-~-Trusts Act (II of 1882), s. 2 and Schedule— 
Trustees-—Form of trust, alteration of—Power and duty 

of Court. ` 

Section 43 of the Trustees and Mortgagees Powers 
Act (XXVIII of 1866) does not apply to trustees, 
because the word “trustees” Fas been deleted in the 
said section ny the Trusts Act I] of 1852. But even 
if it applies to trustees, the Conrt cannez, under it, 
do more than give advice or directions. 

Where a trust-deed, relating toa charitable trust, 
directed the income of the trust property to bo 
spent in a particular way for the relief of the poor 
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and the trustees applied to the Court for sanction to 
utilise the income ina way which they considered 
better and more useful: 
Hold, rejecting the application, that the dity of 
the Court is to give effect to the charitable directions 
‘of the founder, assuming them not to be open to 
objection on the ground of public policy, and not to 
consider whether-those directious are wise or whether 
a more generally beneficial application of the testator’s 
property might not be found. 


Mr. Jinnah, for the Applicant. 

Jsudgment.—this is an application 
purporting to be made under'the Trustees and 
Mortgagees Powers Act XXVIII of 1866, and 
in the matter of Seth Khulfanbhai Damani’s 
trust by the surviving trustees. 

The petition states that Khulfunbhai Damani, 
a Khoja Mahomedan merchant, purchased two 
Government promissory-notes of Rs. 5,000 
each for the purpose of establishing a charity 
for distributing dry food to the poor, and by 
an indenture of trust of the 14th of Sep- 
tember 1857, assigned the Government 
promissory-notes to, and deposited the 
same in, the Bank of Bombay in the names 
of the parties to the deed of the second 
part for the benefit of the charity. The 
trusts particula-ly described in the deed 
ave the purchase of rice and other articles of 
food, namely, roasted gram, parched rice, 
beaten rice, and grain called dhani, and the 
distribution of the same every Friday morn- 
„ing at such hours as the trustees might fix 
for the purpose amongst such poor persons as 
might assemble at that time for the purpose 
of receiving the same at or near the mosque 
or Dargah of Syed Mahomedshah belonging to 
the Khojah caste situate in Chatri Sarang 
Street, without regard being had to nation, 
caste or eraed. And it was also declared by 
the deed that such distribution and all ques- 
tions relating to such distribution should be in 
the absolute and uncontrolled discretion of the 
trustees for the time being. 

The trustees state that the distribution of 
food has, for the last thirty-five or forty years, 
been of baked wheaten bread called nan at 
or near the donor’s residence at Nishanpada 
Road every Friday. The cost of such dis- 
tribution amounts io asum falling not far 
short of the income of-the fund. 

The petitioners state that they are con- 
victed that-— 

“This charity tends to pauparise the recipi- 
ents thereof and to encourage thriftlessness 
and laziness and vagrancy and to produce 
other undesirable results, 
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receive the benefit of the charity, are not 
poor at all or deserving but are able-bodied 
vagrants capable of earning their livelihood 
by manual labour. The distribution of bread 
once a week does no good at all to any one. 
The distribution of grain as provided in the 
trust-deed would be the merest waste of 
money. The donor's intention was to benefit 
the poor of Bombay and the best way to 
carry out his intention would be to devote 
the trust funds to the education of poor boys. 
The distribution of grain might have been 
a desirable form of charity in 1857, when the 
trust-deed was made although that too is 
doubtful, but at the present day it is utterly 
useless as a means of relieving distress, and 
on the contrary increases the evils of poverty 
to a serious extent. Several charities of a use- 


‘less nature have recently been diverted by 


this Honourable Court into usefal channels 
and the petitioners pray that the same course 
might be adopted in this case to the great 
benefit of people in need.” 


The application is apparently made under 
a section of an Act which does nob apply to 
trustees, because the word ‘ trustee” has 
been deleted in section 43 of the Trustees 
and Mortgagees Powers Act by the Trusts 
Act of 1882. The petition must, therefore, 
fail in that it is entirely misconceived so far 
as the Act is concerned. Even if the Act 
applied, the Court could not, under section 
43, do more than give advice or directions, 
It could not pass any order which would in 
any way alter the duties of the trustees under 


“the trust-deed. 


With regard to the merits of the applica- 
tion, 16 is desirable, having regard to the fre- 
quency of such applications in this Court, to 
call attention to the recent pronouncement of 
the Court of Appeal in England with regard 
to cy pres applications, delivered in the case 
of In re Weir Hospital (1). The Master of 
the Rolls there said: 


“he first duty of the Court is to construe 
the Will, and to give effect to the charitable 
directions of the founder, assuming them not 
to be open to objection on the ground of 
public policy. The Court does not consider 
whether those directions are wise or whether 
a more generally beneficial application of the 
testator’s property might not be found. 


There are many charitable purposes which, 
(1) (1910) 2 Ch 124 at p. 131; 79 L. J. Ch. 369, 
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according to modern views, are productive of 
more harm than good—for example, doles in 
money or kind. But, apart from such statu- 
tory power as is expressly conferred by sec- 
tion 30 of the Endowed Schools Act, 1869, the 
Court must give effect to a testator’s directions 
as to doles.” 

In my opinion, the trustees had no justifica- 
tion for coming to the Court to try and get 
their duties under the trust-deed altered ac- 
cording to their ideas of what is fit and pro- 
per and they must pay the costs of the appli- 
cation out of their own pockets. 

It is, however, said that an application was 
necessitated by the fact that the Bank of 
Bombay declines io credit the interest 
onthe Government Paper, the subject of 
the trust, to the account of the petitioners 
as surviving trustees, without an order of the 
Court; but it is clear that the reason for 
this objection on the part of the Bank of 
Bombay is that the trastees have not taken 
proper steps to have the Government Paper 
put into their names as survivors. Any order 
which is required could have been made upon 
an application under Act XXVIII of 1866. 
But no such application has been made. 
Therefore, I do not think the trustees can 
gave their costs by any reference to the objec- 
tion of the Bank of Bombay. 

1, therefore, dismiss the petition, ordering 
the trustees personally to pay the costs of the 
Advocate: General as between attorney and 
client. 

Application dismissed 

Attorneys for the Applicants : Messrs Edge- 
low, Guiabchand, Wadia §° Co. 

„Attorneys for the Opponents : Messrs Little 
Ş_Co. 
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Present:—-Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Robertson. 

MANJI KARIMBHAI—APPELLANT 
versus 
TIOORBAI— RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s$. 317— 
Civil Procedure Code (Act V of 1908), s. 66—Court 
sale—Benami purchaser—Mortgagee of such purchaser 
-- Suit, maintainability of—Transfer of Propertu Act 
CLV’ of 1882), xs. 3, £1—Constructive notice—Occupation 
of property: Interest of occupier —Knowledge of prr- 
chaser -© Rensenable care”, meaning of, 
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A mortgagee of the certified purchaser, to tho 
extent of his mortgage interest, stands in the shoes of 
his mortgagor, that is, a mortgagee claiming under a 
Court salo purchaser‘enjoys the same immunity from 
snit as his mortgagor. Therefore, like the suit against 
a Court sale benami purchaser, a suit against the” 
mortgagee from snch purchaser also is barred by the 
provisions of section 317 of the Code of 1882 or 
section 66 of the Code of 1908. 

he doctrine of constructive notice applies in twe 
cases, first, where the party charged had actual notico 
that the property in dispute was charged, incumbered 
or in some way affected, in which case he is deemed 
to have notiee of the facts and instruments to n 
knowledge of which ho would have been led by ar 
inquiry after the charge or incumbrance of which he 
actually knew, and, secondly, casesin which the Court 
has been satisfied from the evidence before it that the 
party charged had designedly abstained from enquir- 
ing for the very purpose of avoiding notice. 

The occupation of property by a person, when such 
occupation has not come to the knowledge of the party 
charged, is not constructive notice of any interest of 
the occupier in the property. . 

A purchaser of property is under no logal obligation 
to investigate his vendor's title. But in dealing with 
real property, asin other matters of basinass, regard 
is had to the usual course of business; and a pur- 
chaser who wilfully departs from it in order to avoid 
acquiring a knowledge of his vendor's title is not 
allowed to derive any advantage from his wilful 
ignorance of defects which would havo come 
to his knowledge if he had transacted his business 
in the ordinary way. The words “reasonable care” 
in section 41 of the Transfer of Property Act are to 
be understood in the above sense. 

For the judgment, appealed against, of 
Beaman, J.. see 6 Ind. Cas. $98. 

Mr. Desai, with Mr. Kanga, for the Appel- 
lant. 

Mr. Bahadurji, with Mr. Jinnah, for the 
Respondent. 

Judgment.--The plaintif alleged 
that she was one of the beneficiaries under 
atrust-deed whereby her mother Fatmabai 
widow of Haji Tar Mahomed Sanjan settled 
upon her sun and daughter zater alia a house 
in Kumbekar Street. 

That in Suit No. 64 of 1899, to which the 
plaintiff and the heir of her sister Jumbabai 
were parties, it was by a consent-decree 
declared that the plaintiff and Jumbybai or 
ler children were to take the trust premises 
in equal shares. 

That upon applications for execution, made 
by some of the parties to the suit, a warrant, 
for sale of the right, title and interest of 
Fatmabai in the house, was issued on the 
13th of July 19)1 and that at the sugges- 
tion of the defendant No. 1, who was her.con- 
fidential adviser, the plaintiff supplied him 
with funds wherewith he purchased the house 
at a Court-sale held under the said warrant, 
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on the 18th of October, 1901, for Rs. 9,300. 
That she advanced divers sums of money to 
the first defendant for payment of workmen 
and the purchase of material in connection 
with the repairs to the house but that the 
first defendant had uot accounted for such 
advances. That the first defendant set up 
falsely a mortgage of the house to the second 
defendant with her approval and she claimed 
that any such transaction was void and that 
the second defendant must be taken to have 
had notice of her interest in the house in 
view of her having been throughout in 
possession thereof. 

She prayed fora declaration that she was 
absolutely entitled to the house free of all 
incumbrances and for transfer of the same to 
her and delivery of documents of title. 


The first defendant in his written state- 
ment stated that he agreed to buy the house 
for the plaintiff in his name and undertook 
to supervise the work of putting the same in 
thorough repair if the plaintiff would give 
him a half share in the net profits on re-sale 
after payment to her of all the moneys 
expended in purchase and repair of the 
properties with interest at9 percent. per 
annum; and that the plaintiff ascepted his 
proposals and paid to him Rs. 9,600 for the 
purchase of the property of which the 
unused balance of Rs. 300 together with 
other advances made by the plaintiff aggre- 
gating Rs. 1,450 were spent in repairs; that 
as more moneys were required to put up an 
additional story and carry ont extensive 
alterations the defendant asked plaintiff to 
put him in funds but being unable to do so 
she requested him to raise the further 
sums required by mortgaging the property. 
The defendant thereupon mortgaged the 
property to the second defendant and the 
title-deeds (which consisted of the decree in 
Suit No. 64 of 1899 and the certificates of sale) 
were handed over by the plaintiff when the 
property was mortgaged to the second defen- 
dant. 

The second defendant pleaded that he was 
a bons fide purchaser for value without notice. 

In view of the sweeping condemnation of 
the first defendant contained in the judg- 
ment of the lower Court in discussing one 
of the questions in issues in this appeal, it is 
desirable to set out in detail the somewhat 
peculiar course which the trial of this suit 
has taken. 
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It was called on for hearing on the Sih of 
March 1905 when by consent of all parties 
the hearing was adjourned and by consent 
of the plaintiff and the second defendant ib 
was referred to a Special Commissioner to 
take (1) an aceonnt of the money dealings 
between the plaintiff and the first defendant 
in connection with the purchase and repairs 
of the premises mentioned in the plaint and 
(2) an account of the moneys expended by 
the first defendant for repairs and alterations 
made upon and to the plaintiff's premises 
mentioned in the plaint. 

On the 23th April 1903, daring the 
pendency of the reference to the Commis- 
sioner, the first defendant died and his 
widow Asibai was placed on the record in his 
place. On the 15th of May 1907, the Special 
Commissioner made his report which was 
the subject of exceptions by the parties 
resulting ina remand to the Commissioner 
by the Court on the 19th August 1907, 

On the 5th of December, the Commissioner 
made his report on the remand. 

-This again was the subject of exception 
which resalted ina judgment by the Court 
on the 7th February 1903 wherein the 
conclusion was arrived at that Rs. 11,200 
first defendant 
from the plaintiff and that Rs. 3,800 in 
addition was proved to have been spent by 
him on the house. The Court held, how- 
ever, that it had not been proved that this 
further sam had been spent by the first 
defendant out of his own pocket and that 
the plaintiff had failel tə prove that she 
had supplied it. 

An appeal from this judgment was dismissed 
on the 18th December 1908. 

On the 19th of March 1910, the suit was 
heard as against the second defendant. 
Asibai, the widow of the first defendant, 
had died and the plaintiff not having placed 
any one else on the ‘record to represent the 
first defendant the suit abated as against him 
and his estate, 

The questions raised were— 

(0) Whether the suit could be maintained 
against the second defendant having regard 
to the factthat it had abated aguinst the 
first defendant. 

(2) Whether the suit was maintainable 
in view of the provisions of section G6 of the 
Civil Procedure Code of 1948 or the similar 
section 317 in the Code of 1882. 
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(3) Whether the second defendant was 
not a bona fide purchaser for value without 
notice to the extent of his advances and 
teresb thereon. 

(4) Whether if the moneys advanced 

on mortgage by the second defendant had 
been spent in repairing the property the 
mortgage was not binding on the plaintiff's 
interest. 
» The learned Judge in the lower Court 
decided all these questions against the second 
defendant and passed a decree declaring 
the plaintiff absolutely entitled to the house 
and ordering the second defendant to 
transfer it to the plaintiff’s name and to 
hand over all documents of title relating to the 
house except his mortgage-deed. The Court 
further declared that the first defendant was 
only a benamidar of the plaintiff. 

The first of these questions, which is based 
upon the abatement of the suit as against 
the first defendant, raises a point of difficulty 
which is not disposed of by reference to the 
decision in Padgayz Somshette Bibaji v. Baji 
(1), cited by the appellant, a decision the 
correctness of which has been challenged 
in the Madras High Court: see Muthu 
Vijzta v. Ventatachallam (2). We think it 
unnecessary to decide the point for in our 
judgment this suisis not maintainable in 
view of the provisions of section 317 of the 
Civil Procedure Code of 1882 and. the second 
defendant’s plea of bona fide purchase for 
value without notice is alsoa good defenca 
to the suit, 

As regards the technical defence we adopt 
the reasoning of the learned Judges in Hari 
Govind Joshi v. Ramchandra Nararayan (8), 
and we are unable to accept the view of the 
lower Court that a mortgagee of the certi- 
fied purchaser does not to the extent of his 
mortgage interest stand in his mortgagor's 
shoes. The mortgagee is entitled to rely 
upon the title of his mortgagor including 
such immunity from suit as the law pro- 
vides in support of the statutory title. Sec- 
tion 66 of the Civil Procedure Code of 
1908, which may be called in aid for the 
purpose of assisting in the construction of 
section 817 [see Swift v. Jewsbury (4) and 


in- 


g 20 B. 549. 
) 20 M. 35. 

(3) 8 Bom. L. R. 873; 31 B. 61. 

(4) (1874) 9 Q. B. 301 at p. 312; 43 L. J. Q. B. 56; 
30 L. T, 31; 22 W. R. 319, 
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Morgan v. London General Omnibus Oo., (5) ], 
contains, we think, a legislative recognition 
of the correctness of the view taken in 
Hari Gobind v. Ramchandra (3) and sup- 
ports the conclusion that a mortgagee claim- 
ing under a Court-sale purchaser enjoys the 
same immunity from suit as his mortgagor, 
In view, however, of the decision of the 
Judicial Committee in Musammat Buhuna 
Kowar v. Lalla Buhooree Lall (6), it is not 
clear what value would attach to the title 
created by the certified purchaser in a 
suit brought by his mortgagee against the 
purchaser’s secret principal in possession. And 
as the question of the binding nature of the 
second defendant’s martgage has been definite- 
ly raised and considered by the lower Coart 
we think it desirable to decide the question 
in this appeal. 

In support of his plea that he is a par- 
chaser for value withont notice, the second 
defendant has deposed that when he made 
advances on the mortgage of the house in May 
1902, he believed it to be the property of the 
first defendant and that he had no rerson 
to believe that the plaintiff had anything to 
do with it. He went to see the progarty 
before advancing the money and he saw that 
most of the house had been pulled down, 
the roof of the. rear portion and the walls 
standing but the whole of the front being 
razed to the ground, 

It is, however, alleged and it has been 
found by the learned Judge that he had con- 
structive notice of the plaintiffs interest, 
first, because he failed to make any enquiries 
as to the title to the property, and, secondly, 
because the plaintiff was in actual occupa- 
tion, 

Now, the doctrine of constructive notice, 
as was shown by Wigram, V.C., in the leading 
case of Jones v. Smith (7), appliesin two 
cases, first, where the party charged had 
actual notice that the property in dispute was 
charged, incumbered or in some way affect- 
ed, in which case he is deemed to have notice 
of the facts and instruments to a know- 
ledge of which he would have been led by an 
inquiry after the charge or incumbrance of 
which he actually knew, and, secondly, cases 
in which the Court hasbeen satisfied from the 

(5) (1883) 12 Q. B. D. 201 at p. 207; 50 L. T. 687; 
32 W. R. 416. 

(6) 14 M. I. A. 496. 


(7) (1841) 1 Hare 436 ; Jur."8; 1 P. H. 2454; 19 I. 
J. Ch. 381, 
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evidence before it that the party charged had 
designedly abstained from enquiring for the 
very purpose of avoiding notice. This judg- 
ment is referred to with approval by the 
Judicial Committee in Barnhart v. Green- 
shields (8) and is accepted by the authors of 
Dart’s Vendors and Purchasers as correctly 
stating the effect of the authorities sub- 
ject to certain qualifications not material 
in this case. Itdoes not appear to us 
to conflict in any way with the statutory 
definition of notice in section 3 of the Trans- 
fer of Property Act. 

In section 41 of that Act, which has 
been treated by the learned Judge as ap- 
plicable to the case, the word ‘notice’ is 
not used, so the statutory definition of 
that term need not be further discussed. 
We think that the following remarks 
of Lindley, L. J., in Bailey v. Barnes (9) 
indicate what is meant by ‘reasonable care’ 
in the section: “A purchaser of property 
is under no legal obligation to investigate his 
vendor’s title. But in dealing with real pro- 
perty, as in other matters of business, regard 
is had to the usual coarse of business; and a 
purchaser who wilfully departs from it in 
order to avoid acquiring a knowledge of his 
vendor’s title isnot allowed to derive any ad- 
vautage from his wilful ignorance of defects 
which would have come to his knowledge if 
he had transacted his business in the ordi- 
nary way.” 

The learned Judge apparently considered 
that the second defendant must be deemed 
to have notice of the plaintiff’s interest by 
reason of the mere fact of her living ina 
room in that part of the house which 
was not pulled down atthe date of the 
earlier mortgage to the second defendant 
in May 1902, quite irrespective of the 


question whether the second defendant had . 


knowledge that she was living there. 
An examination of the authorities, how- 
ever, will not show that occupation which 
has not come to the knowledge of the party 
charged is constructive notice of any in- 
terest in the property, for example, in the 
cases of Tailor v. Stébbert (10); Daniels v. 


Davison (11) ; Allen v. Anthony (12), the 
(8) 1853) 9 M. P. C. 18 at p. 33. 
(9) (1894) 1 Ch. 25 at p. 35; 63 D. J. Ch. 73; 7 R. 9; 
69 L. T. 542; 42 W. R. 66. 
(10) (1794) 2 Ves. Jr. 487; 2 R. R. 278, x 
(11) (1809) 16 Ves. 249 at p. 252; 10 R. R. 171. 
(12) (1816) 1 Mer. 282; 15 R, R. 113, 
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knowledge of the party chargedof the fact 
of tenancy or occupation was beyond dis- 
pute. In the present easethe evidence of the 
plaintiff and her witnesses does not bring 
home to the second defendant any knowledge 
of the plaintiff's occupation. The plaintiff 
was strictly cross-examined as to the ques- 
tion of her occupation and she admitted 
that before the Special Commissioner she 
might have said that she never resided 
in the house before it was purchased by 
her. She said that she lived in the house 
while the repairs were going on moving 
from floor to floor. Her witness, the mistri 
engaged by the first defendant to execnte 
the repairs, says that except a floor anda 
half the whole house was pulled down when 
he was engaged and thatthe whole build- 
ing except a floor and a half was re-built, 
and that when the work began the plain- 
tiff was living on the roof in a loft or 
garret, The plaintiff says that although 
the house is now a seven-storied house, 
there were no tenants during the repairs ; 
that prior to thedate of her purchase she had 
usually lived in the next house which she 
owned, and she admits that a side wall had 
been pulled down and that a chowk in the 
middle was constructed during the operations. 
The mistri says that the repairs were carried 
out under the supervisionof the first defen- 
dant, but the plaintiff was continually on the 
premises breaking her head at the workmen 
all the time. 

It is not alleged that the second defendant 
was ever informed by any one that the plain- 
tiff was living on the premises, and it cannot 
be assumed against his denial that his 
inspection of the house in its dilapidated 
condition disclosed to him the strange and 
changing occupation alleged by the plaintiff 
during the progress of the repairs. 

The learned Judge further appears to 
have been of the opinion that the second 
defendant wilfully abstained from enquiry 
into facts which would have disclosed the 
plaintiff's title and is, therefore, affected 
with constructive notice. The evidence, 
however, does not support this conclusion, 
It is not disputed that the second de- 
fendant submitted the documents of title 
produced by his vendor to his Solicitors 
for their opinion as to the title disclosed. 
Those documents consisted of the consent 

decree in the suit relating to the interests 
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of the beneficiaries under Fatmabai’s 
trust-deed and the certificate of sale granted 
by the Court to the first defendant upon his 
purchase in October, 1901. The Solicitors 
pronounced the title of the house to be defec- 
tive because in their opinion it was possible 
that other members of the family of Fatmabai 
who were not parties to the consent decree, 
might be interested in the property and sub- 
sequently put in a claim to it, and because the 
title-deeds of the house prior to the date of 
the consent decree were not forthcoming, but 
they never suggested that those claiming 
interests under Fatmabai were not bound by 
the consent decree and the certificate of sale. 
The plaintiff was one of those persons so far 
as was disclosed by the documents produced 
by the vendor. The action of second defen- 
dant in taking the mortgage after receiving 
the opinion of his Solicitors merely shows that 
he was willing to take the possible risk 
indicated and was prepared, as many persons 
in this country are prepared and as the 
Legislature apparently intended they should 
be, to accept the title disclosed by the 
certificate of sale. In our opinion, there was 
nothing in the investigation of title which 
led to a suspicion that the plaintiff was 
beneficially interested in the property: nor 
does it appear that an examination of the 
bills presented by the Assessment Depart- 
ment of the Municipality would have disclosed 
anything beyond the fact that they were 
made out in the name of the plaintiff and her 
co-trustee Sidick Jakeria as trustees under 
Fatmabai’s trust-deed at a date prior to the 
purchase by the first defendant. 

The learned Judge further says that noting 
the relations which existed for a time between 
the first defendant and the second defendant, 
the conduct of the second defendant in regard 
to this matter of doubtful title would seem 
to suggest that he and the first defendant had 
come to an understanding upon the matter 
and that the first defendant had induced him 
to advance his money upon a pretty clear 
comprehension of what the truth of the matter 
was. The learned Judge also states that he 
has very little doubt from the facts stated by 
the plaintiff in her evidence that the first 
defendant was a rogue who had deliberately 
planned to impose upon her and despoil her 
of all. her property. 

Now, having regard to the fact that the 

second defendant was advancing Rs. 4,500 
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upon the mortgage of May 1902 ata not 
exorbitant rate of interest, it is difficult to see 
what he could hope to gain by paying this 
sum toa person whtdm he believed to have 
no interest in the property offered as security. 
The plaintiff’s counsel was unable to suggest 
any reason for disbelieving that the second 
defendant had advanced his money in good 
faith: nor does the learned Judge indicate 
what in his opinion the second defendant was 
to gain by the transaction as it presented 
itself to the lower Court. The fact that owing 
to the second defendant being dissatisfied with 
the security of the house in its dilapidated 
condition the first defendant added as security 
for the mortgage of May 1902 a small pro- 
perty of his own is qaite consistent with his 
case that he was interested in the repairing 
of the plaintiff’s house as she had agreed to 
give him ashare of the ultimate sale proceeds. 
If this case is not’ true itis difficult to see 
why the first defendant should have worked 
for the plaintiff without any immediate 
remuneration. 

Moreover, we are unable to agree with the 
strictures passed by the learned Judge upon 
the first defendant. It is to be observed 
that so far as definite conclusions were arrived 
at by the Court in the proceedings to which 
we have referred on the very voluminous 
evidence recorded by the Commissioner, the 
statements made by the first defendant in his 
written statement as tothe monies received 
by him from the plaintiff were almost entirely 
substantiated; and the result arrived at, not- 
withstanding the disadvantage that the Court 
was underowing tothe death of the first 
defendant and not having his evidence to 
show what money had been spent upon the 
repairs and from whence it had been received, 
was that over and above the advances proved 
by the plaintiff to have been madeto the 
first defendant a sum of not less than Rs. 3,800 
had been expended by him upon the property 
although the Court was not able to say that 
he had spent it out of his own pocket. This 
conclusion, to say that least of it, does not 
render it prima facie improbable that the 
money advanced by the second defendant 
was expended by the first defendant, as he 
alleged against his interest in his written 
statement, upon the repairs of the house in 
question, 

For these reasons, we are of opinion that 
the second defendant advanced [his money 
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upon the mortgage of the house in good 
faith and without notice that the plaintiff 
had any interest in it, and that his present 
mortgage of the 4th April, 1903, is binding 
upon the property in the hands of the plain- 
tiff: and we reverse the decree of tha lower 
Court and dismiss the suis with costs through- 
out upon the plaintiff as between her and the 
second defendant. 
Decree reversed. 





(s. c. 1 M. W. N. 727.) 

MADRAS HIGH COURT, 
CriminaL Revision No. 33 or 1910. 
TJRIMINAL REVISION Permios No. 28 or 1910. 

November 10, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar. 
ARUMUGA NADAR AND ANOTHER— 
PETITIONERS 
versus 
EMPEHROR— Opposite Parry. 

Penal Code (Act XLV of 1860), ss. 339, 340—Wrong- 
ful restrainté—Wrongful confinement. 

Where the complainant, his wife and daughter 
occupied a house and during their temporary absence, 
the accused put a lock on the outer door and thereby 
obstructed them from getting into the house: Held, 
that the accused was guilty of wrongful restraint. 

Physical presence of the obstractor is not necessary 
as an ingredient of the offence of wrongful confine- 
ment or of wrongful restraint. 

To constitute the offence, the obstructor must 
intend or know or have reason to believe it to bo 
likely that the means adopted would cause the 
obstruction of the complainant. 


Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Court of 
the First Class Sub-Divisional Magistrate of 
Negapatam, in Criminal Appeal No. 47 of 
1909, presented against the judgment of the 
Court of the Stationary Second Class Magis- 
trate of Nannilam, in Calendar Case No. 201 
of 1909. 

Mr. T. V. Seshagiri Iyer, for the Petitioners. 

Mr. CO. F. Napier, Public Prosecutor, Contra. 

Order.—I think the conviction in this 
case must stand. The complainant and his 
wife and daughter are found to have occupied 
a house. During their temporary absence 
the accused put a lock on the outer door and 
thereby obstructed them from getting into 
the house. I cannot go behind these findings. 
Indeed the accused in their defence do not 
dispute the right of the complainant to erter 
the house for it is said that he was a sub- 
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lessee under the 5th accused who was himself 
a lessee under the firat accused. ln the face 
of this admission there could be no bona fide 
belief that the accased bad a lawful right 
to obstruct so as to bring the case with- 
in the exception to section 339 of the Penal 
Code. ; 

But Mr. Seshagiri Aiyar contended that 
there could be no wrongful restraint unless 
the accused were physically present to enforce 
the obstruction and in this case the lock had 
been placed upon the door before the com- 
plainant came to the spot. Tt is true the 
offence is only committed when the person 
said to be obstructed is prevented from pro- 
ceeding in the direction in which he has a 
right to go. But what is there in the section 
which requires the physical presence of the 
obstructor at the moment of prevention? Is 
it not enough if he voluntarily places the 
obstacle in such a position as to prevent an- 
other person’s movement in a particular direc- 
tion without standing behind the obstacle 
himself? The illustration to section 339 puts 
a case of obstruction of a path and a person 
being prevented thereby from passing along 
it; but there is no suggestion of the obstruc- 
tor’s presence. It can hardly be contended 
that if a person who is asleep at night in a 
house is locked in without his knowledge so 
as to be debarred all exit and finds himself 
prisoner when ke awakes in the morning, the 
author of the imprisonment is not guilty of 
wrongful confinement if le is absent else- 
where when the other person becomes aware 
of the confinement. In Bird v. Jones (1), 
Coleridge, J., observed at page 746, “If, in 
the course of a night, both ends of a street 
were walled up, and there was no egress from 
the house but into the street, I should have no 
difficulty in saying that the inhabitants were 
thereby imprisoned.” The difference between 
wrongful restraint and wrongful confinement 
is only the distinction between obstruction in 
one direction and obstruction on all sides. To 
repeat the felicitous language of the First 
Law Commissioners “By wrongful restraint 
we mean the keeping a man out of a place 
where he wishes to be and has a right to be.” 
Wrongful confinement which is a form of 
wrongful restraint is the keeping a man with- 
in limits out of which he wishes to go and 
has aright tc go. If physical presence is 


not necessary as an ingredient of the offence 
(1) (1871) 7 Q. B. 742; 15 L. J. Q B. 82; 9 Jur, $70, 
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of wrongful confinement, it must be held to be 
equally unnecessary to constitute wrongful 
restraint. Mr. Seshagiri Iyer invited my 
attention to two cases, Emperor v. Abdul (2) 
and King Emperor v. Shamlal (3), but neither 
of them touches the present guestion and I 
do not think it necessary to discuss them. I 
am, however, unable to accept the suggestion 
of the Public Prosecutor that if a house is 
locked without any idea of keeping a parti- 
cular person out and some person having a 
right to ingress finds himself prevented from 
going into the house, the person placing the 
lock is guilty of wrongful restraint. Itis not 
voluntary obstruction of a person unless the 
obstructor intended it or knew or had reason 
to believe it to be likely that the means 
adopted would cause his obstruction. The 
section does not say that whoever does an act 
which causes obstruction to a person so as to 
prevent him from proceeding in any direc- 
tion, etc., wrongfully restrains that person. 
There is no doubt, however, in the present 
case that the lock was placed upon the door 
with the deliberate purpose of preventing the 
complainant’s entry into the house. The 
conviction is right. I dismiss the petition. 
Petition dismissed. 


(2) 9 Bom. L. R. 80; 5 Cr. L. J. 97. 
(3) 4 Bom. L. R. 79. 


(s. c. 1 M. W. N. 729.) 

MADRAS HIGH COURT. 
Second Civin ArpkaL No. 359 or 1908. 
October 17, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar 
ANAIKUTTI UDAYAN AND.ANOTHER— 

DEFENDANTS—ÅPPELLANTS 


a versus 
SOLAIMUTHU UDAYAN—Ptanciry 
— RESPONDENT. 
Jrasement— User for prescriptive period—Evidence— 


Pen entitle a plaintiff to a decree for easement, there 
must be clear evidence that the plaintiff enjoyed it as 
of right for the prescriptive period, 

Jt is open toa Court to find upon evidence of 
shorter onjoyment that there has been user for the 
prescriptive period or from time immemorial. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Salem, in 
Appeal Suit No. 167 of 1906, presented 
against the decree of the Court of the 
District Munsif of Namakkal, in Original 


Suit Ne. 60 of 1905. 
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Mr. I. V. Ramanuja Rao, for the Appellants. 

Mr. S. Swaminathan, for the Respondent. 

Judgment.—tThe suit is for an ease- 
ment. The Munsif givesa finding on the 
Ist issue in the plaintiff's favour though 
he records no reasons for holding that the 
plaintiff has enjoyed itas of right for the 
prescriptive period. The Subordinate Judge 
on appeal gives no finding as to how the 
easement has been acquired. He refers to 
the Commissioner’s plan but that cannot 
show that the easement has been enjoyed for 
the period prescribed by law. It may be open 
to the Court to find upon evidence of shorter 
enjoyment that there has been user for the 
prescriptive period or from time immemorial, 
But no such evidence is referred to nor such 
a conclusion drawn. Dr. Swaminathan for the 
respondent suggests that the two tenements 
were at one time the property of a single 
owner and that the drain existed then and 
that the easement is an apparent and conti- 
nuous one. The question is nowhere discuss- 
ed if it ever was raised. We must ask the 
District Judge of Salem to return a finding 
on the lst issue on the evidence on record 
with reference to the foregoing observations, 
The finding should be submiited within six 
weeks from this date and seven days will be 
allowed for filing objections. 

[In compliance with the above order, the 
District Judge submitted the following 

FINDING. 

The hearing of this remand has been 
somewhat hampered by appellant’s failure to 
supply their Vakil with the necessary papers 
and instructions, for lack of which he an- 
nounced himself unable to argue the appeal, 
Nearly 5 weeks had elapsed since the passing 
of the High Court’s Order, and appellants 
had ample time to arrange, as their opponent 
has done; no special reason for their negli- 
gence was assigned even by 2nd appellant 
himself who was present in Court; and the 
latter’s request for a further adjournment 
was, therefore, refused. 

2. Lam directed to return a finding on the 
Ist issue with reference to the remarks in the 
High Court’s Order of remand. 

3. Plaintiff’s (repondent’s) Vakil, on being 
questioned stated that his claim to the disput- 
ed easement is simply adverse enjoyment for 
more than the prescriptive period—not on 
the ground suggested by Dr. Swaminathan 
in the High Court. | have, therefore, to con- 
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sider the evidence from this point of view 
only. 

4, The plaintiff has beer in the habit of 
discharging his house drainage and surface 
water through the openings A and B and 
along the channel claimed by him, I see no 
reason whatever to doubt. The oral evi- 
dence on both sides is of a somewhat interest- 
ed character, but that of defendants’ witnesses 
contain admissions largely destructive of their 
case; and the Commissioner’s report shows 
that there are unmistakable traces of a 
former drain. Defendants’ theory that plain- 
tiff collected his backyard water and drain- 
age in pits without allowing it to pass 
eustwards is undoubtedly false. 

5. The only difficulty is to decide whether 
there are sufficient grounds for holding that 
the easement has been exercised for the 
prescriptive period. Except plaintiff himself 
none of his witnesses speak for a longer 
period than 17 years before the suit when, 
according to the plaintiff, he built his present 
house. Plaintiff says that he previously had 
a shed (thatched building) in the same place; 
and that the drains existed even then. Third 
defendant, while stating that the present build- 
ing was erected on 7 or 8 years before suit 
says that before that plaintiff had a thatched 
house there for many years. If so, there is 
no reason why the same system of drainage 
should not have existed even then—a-system 
which was in accordance with the lie of the 
ground (vide Commissioner's report) and 
very much what one would expect. Defen- 
dants have made no attempt to show that the 
drainage system claimed by plaintiff, (and, 
as already stated, found to have existed) 
was inavgurated with the re-building of the 
house but have preferred a futile denial that 
it never existed at all. Although there is 
only plaintiff’s own evidence of the use of 
the easement before 1889; I think it may 
fairly be held that it has been in use for the 
prescribed period. I, therefore, return a find- 
ing in plaintiff's favour. 

This second appeal coming on for final 
hearing, after the return of the finding of the 
lower Court, the Court delivered the follow- 


ing 
Judgment.—tThere is no objection 


to the finding. We accept it and dismiss the 
second appeal with costs. 


Appeal dismissed. 
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(s. c 1 M. W. N. 734) 

MADRAS HIGH COURT. 
RererreD Case No. 7 or 1909. 
October 21, 1919. 

Present:—Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Krishnaswami Aiyar and 
Mr. Justice Ayling. 

M. ARONE— PETITIONER 
Tersus 
KALI alias GNANACHELVAM CHINNA 
AND ANOTHER— RESPONDENTS. 

Suit for divorce wndefended—Duty of Court--Hvi- 
dence of marriage—Marriaye certificate. 

The fact that a suit for divorce isundefended doca 
not release the Court from the obligation of being 
satisfied that there is sufficient legal evidence to 
support the decree. A marriage can be proved 
otherwise than by a marriage certificate but if a 
certificate, which is the most satisfactory evidence, is 
produced, the names that are mentioned in the certiti- 
cate should be identified with the parties to the 
divorce proceedings. 

Case referred under section 17 Act IV of 
1869 by the District Judge of Madura, in 
Original Suit No. 29 of 1909 for confirmation 
by the High Court. 

Mr. M. A. Vhirunarayanachariar 
curte), for the Petitioner. - 

rder.—On the evidence as it stands, 
we are unable to confirm the decree in this 
case. 

The fact that the suit was undefended, of 
course, does not relieve the District Court 
or this Court from the obligation of being 
satisfied that there is sufficient legal evidence 
to support the decree. ` 

A marriage certificate forms part of the 
record but there ig nothing on the record to 


(amicus 


.show that the petitioner proved the certificate 


as the. certificate of the marriage between 
himself and the respondent. We do not say 


{hat a marriage can only be proved by the 


marriage certificate, but if' a certificate is 
produced the parties whose namég are men- 
tioned in the certificate should, of course, be 
identified with the parties to the divorce 
proceedings and in all cases the marriage 
certificate is the most satisfactory evidence. 


As regards the alleged adultery, the only 
evidence, omitting what is clearly hearsay, is 
that of the petitioner who says that the 
respondent has heen living with the co-re- 
spondent as his wife and has two children by 
him. It is not quite clear whether the 
petitioner is able to say this of his own 
knowledge or whether like the preceding 
statements in his deposition it was something 
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which he has learnt from enquiries. The 
evidence of the missionary that, since the 
petitioner’s wife left him, she had been 
living in a distant village would go to show 
that the petitioner was not likely to speak 
of his own knowledge with regard to the 
alleged adultery. We cannot regard tho 
explanation of the delay—no less a period 
than eight years as satisfactory. ‘The peti- 
tioner merely says he did not apply for a 
divorce earlier as he had no money. We do 
not think the fact referred to by the 
learned District Judge that the petitioner 
could not find any one to marry him till 
recently is a matter which can be taken 
into account in considering whether the delay 
is satisfactorily explained. . 

We must, therefore, order further enquiry 
and ask the District Judge to take additional 
evidence on tle points mentioned above and 
certify the result to this Court within six 
weeks from this date. 

Notice of this order must go to the parties 
from the District Court. 

The District Judge may summon such 
witnesses as he deems fit, whether the 
parties adduce further evidence or not. 

Case remanded, 





(s. c. L M. W. N. 735.) 
MADRAS HIGH COURT. 
Secon Civiu Arrear No. 690 or 1909. 
October 13, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
GOVINDASAMI PILLAI AND orHers— 
Derenoants— APPELLANTS 

versus i 

DAKSHINAMURTHI POOSARI AND 

OTHERS — PLAINTIFFS— RESPONDENTS. 

Religious endowment—Right to trusteeship barred— 
Right to recover endowment property alse barred. 

Plaintiffs sued for possession of a) certain rights 
in certain temples, (b) the consecrated idols of those 
tomples and (e) certain properties attached to the 
temples. On their suit being dismissed as time-barred, 
the plaintiffs appealed and specially limited their re- 
lief in appeal to (c). Thus their right to reliefs (a) 
and (b) was lost: 

Held, that the appeal must fail. 

Jf the right to recover the office of trustee is lost 
by the dismissal of the suit, the right to recover a 
portion of the ondowments must fall to the ground 
along with the trusteeship. 

Second appeal against the decree of the 


District Court of ‘Tanjore, in Appeal Suit No. 


334 of 1908, presented against the decree of 
the Court of the Subordinate Judge of Kum- 
bakonam, in Original Suit No. 54 of 1907. 

Mr. P. S. Sivasawmi Iyer, for the Appel- 
lants. 

Mr. Srinivasa Iyer, for the Respondents. 

Judgment.—The plaintiffs sued for 
possession of the pujeh and stanikam rights 
in the temples Nos. 1 to 8, of the idols 
themselves, and of certain immovable pro- 
perties specified as items Nos. 19 to 27 in 
the schedule attached to the plaint. The 
Subordinate Judge dismissed the entire suit 
as barred bylimitation, It is agreed thatthe 
pujah and stanikam rights, referred to, include 
the trusteeship of the temples. The plaintiffs 
preferred an appeal to the District Court 
and limited the relief claimed in the appeal 
to the possession of items Nos. 19 to 24 of 
the plaint schedule with mesne profits. This 
they did not merely by valuing items Nos. 
18 to 24 only for purposes of Court-fee, but 
also by adding a special prayer limiting 
the relief claimed in appeal as above mene 
tioned. The District Judge has passed a 
deeree in the plaintiffs’ favour as regards 
these items. Itis argued in second appeal 
that this decree is bad. ‘The contention is 
that items Nos. 18 to 24 being properties 
attached to the temples and the idols con- 
secrated therein, the plaintiffs, whose suit 
for the idols and the trusteeship of the 
temples has been dismissed, are not entitled 
to claim possession of the immovabe pro- 
perties whose income has only to be appro- 
priated for the purposes of the temples. We 
think this view is correct. It is supported 
by the decision in Doorga Proshad Doss v. 
Sheo Proshad Pandak (1). It is well-estab- 
lished that the consecrated idol of a teniple 
isa juridical person for certain purposes 
and that the trustee of the temple is in the 
position of a manager for an infant heir 
with this difference that the infancy is 
perpetual. The right of the trustee is to see 
that the property of the juridical person in 
perpetual infancy is not divorced from applica- 
tion to the infant’s uses. If the plaintiffs 
are permitted to recover the properties alone, 
they will be enabled to separate the proper- 
ties from the legitimate purposes for which 
they are to be applied, for the dismissal of 


“the suit for the possession of the trusteeship 


and of the idols by the Subordinate Judge 
()7C.L. R, 278. 
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stands and the plaintiffs’ right to the 
trusteeship is consequently at an end. In 
Gnana .Sambhanda Pandara Samadhi v. 
Velu Pandaram (2), the Privy Council 
observed at page 279: “Their Lordships are 
of opinion that there is no distinction 
between the office (that of trustee) and the 
property of the endowment. The one is 
attached to the other.” They were inclined 
to hold that, if the right to the office was 
barred, the right to possession of the endow- 
ments attached to it was lost with it. In 
Kedambi Ragava Chartar v. Thirumalat Asari 
Nallur Ragava Chartar (8), this Court held 
“that the right to land which was the 
endowment of a temple was only secondary 
to, and dependent upon, the right to the office 
(of trustee) and that. if the right to recover 
the office was barred, the right to recover 
the land attached to it was equally barred.” 
The same rule was laid down in Tammiracu 
Ramuyogt v. Pantima Narastah (4). Apply- 
ing this principle to the present case, we may 
safely hold that if the right to recover the 
office of trustee is lost by the dismissal of 
the suit by the Subordinate Judge the right 
to recover a portion of the endowments must 
fall to the ground along with the trusteeship. 
We must reverse the decree of the District 
Court and restore that of the Subordinate 
Judge with costs here and in the lower ap- 
pellate Court. 
Decree reversed. 
(2) 23 M. 271; 27 I. A. 69; 40. W. N. 329. 


(3) 26 31. 118. 
(4) 6 M. H.O. R. 301. 





Cs. c. 1M. W. N. 737.) 
MADRAS HIGH COURT. 
‘Civin Suir No. 145 or 1909, 
September 16, 1910. 
Present: —Sir Arnold White, Kt., Chief 
Justice. 
Tas OFFICIAL ASSIGNEE or MADRAS 
—S'LAINTIFF 
versus 
Toe MADRAS EQUITABLE ASSUR- 
ANCE SOCIETY—Derenpant. 

Insolvency Act (1L and 12 Ficti. Chap. 21), s. 39— 
Set-of. , 

The defendant company issued two policies on 
the life of W. S., who assigned thom to A and Co., a 
bank, by way of securing advances made to him. "A 
and o., were subsequently adjudicated insolvents in 
1906. W. S. died in 1907. In asuit by the Official 
Asszinec to recover the sums on tho policics: eld, 


that the defeudants could set-off a debt due by the 
insolvent bank. 

Sovereign Life Assurance Co. v. Dodd, (1892) 2 Q. B. 
578 ; 62 L. J. Q. B. 19; 67 L. T. 396; si W. R. 4, ro- 
lied ‘ on. 

The same result will follow with reference to the 
Insolvency Act (Iland 12 Victoria, Chapter 21, 
section 89). 


“Mr. P. S. Stvaswami Iyer, for the Plaintiff. 
Mr. N. Grani, for the Defendant. 
Judgment.—in this case the plaintift 

is the Assignee in the insolvency of Arbuth- 
not and Company and the defendants are 
the Secretaries and Treasurers of the Madras 
Equitable Assurance Society. The ques- 
tion I have to decide is whether the defen. 
dants are entitled to set-off against the plain- 
tiff’s claim certain moneys which were due to 
them from Arbuthnot and Company at the 
date of the insolvency. 

The facts are notin dispute. Tne defen- 
dants (I refer to the Assurance Society 
as the defendants) in October. 1852, issued 
two policies for Rs. 2,000 and 3,000 to W. S. 

In June, 1883, and September, 1892, W. 
S. assigned these policies to Arbuthnot and 
Company as security for advances made by 
them to him. Arbuthnot and Company were 
adjudicated insolvents on 22nd October, 1906. 
At this date Arbuthnot and Co., were indebt- 
ed to the defendants in the sum of Rs, 70 
or 80,000. W. S. died, and the policy moneys 
became payable in February, 1907. At the 
date of the insolvency W. S. owed Arbuthnot 
and Co., in round figures Rs. 5,000. It was 
not suggested that, after satisfying his 
debt to Arbuthnot and Co., out of the pro- 
ceeds of the policies any surplus would be left 
for W.S.’s representatives, 

There can, I think, be no question that 
the assignments of the two policies by W. S. 
to Arbuthnot and Company, though in 
form absolute, were assignments by way of 
security for advances made by Arbuthnot & 
Company to him. 

They are so treated in Arbuthnot d; Com- 
pany’s accounts and the premia were some- 
times paid by Arbuthnot & Company. 

In the view which I take of this caso it 
is not necessary for me to decide what 
the rights of the parties would be if T had to 
determine the question with reference to the 
provisions of section 39 of the Indian In. 
solvency Act of 1845. 

In the case before me the question does 
not arise in a proceeding in the insolvency of 
Arbuthnot & Co., but in a snit brought by 
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the Official Assignee on behalf of the estate 
and the judgment of the Court of Appeal in 
Sovereign Life Assurance Co., v. Dodd (1), 
clearly establishes that the right of set-off 
is not affected by the fact that the suit is 
brought by the Assignee of an insolvent 
estate. Lord Esher, M. R., in that case 
said “The plaintiff company, which is in 
liquidation has brought an action by its 
liquidator, to recover money lent by the com- 
pany to the defendant before the liquidation, 
and the defendant sets up as a defence a 
right of set-off against the company or 
the liquidator, or both of them. In that 
state of facts it is argued, first, that the 
defendant has no right of set-off at all; and 
secondly, that the claim upon which he relies 
has been released. 

The first point which we have to con- 
sider is, what will destroy the right of 
set-off; when an action of debt is 
brought, will the fact of the plaintiff being 
in liquidation or bankrupt (the action be- 
ing brought by the liquidator or trustee) 
of itself destroy the right and drive the 
defendant into bankruptcy to prove his 
claim? Let us try what the rights of the 
parties would have been under the old 
Jaw in such a case. A trustee brings an 
action to recover a debt due, a set-off is 
pleaded, and it is suggested that it would 
have beena good replication that the bank- 
rupt could only pay 1 shilling in the pound, 
thus wiping out the set-off or reduc- 
ing it to 1 shilling in the pound. It is enough 
to say that such a thing was never heard 
of. A set-off can only be set up where 
an action is brought; what is the right of 
the defendant after an action is commenc- 
ed against him? Clearly it is to set-off 
a debt due to him from the plaintiff; if 
the debt due to him is of the same kind 
as that in respect of which he is being 
sued, he can set ib off. The right of set- 
off depends on the existence of a debt 
due to the defendant, and the fact of his 
debtor being a bankrupt does not prevent 
the set-off arising, though it prevents his 
obtaining in the bankruptcy more than 
his share of the assets; the whole debt 
is still in existence. Therefore, when 
an action is brought by a trustee in bank- 
ruptcy be is within ‘the terms of the sta- 
tute of set off and the defendant can set- 

(1) (1892) 2 Q. B. 573; 62 L. J. Q. B. 19; 67 L.T. 
306, 41 WR | - 


z 


off a debt due tol him from the bankrupt. 
What is the result of a plea of set-off? It 
js not a counter-claim or a cross-action, 
but a plea in bar, and, therefore, in cases 
where the “plea is made ont although 
it may be true that when the action was ` 
brought the defendant was a debtor of 
the plaintiff, yet, the plaintiff being the 
defendant’s debtor to the same amount the 
plaintiff's claim is barred. Bankruptcy, 
therefore, makes no difference to the right 
of-set off.” 

The M. R. expressly distinguishes the 
case of Re Lankester (2) ov the ground that 
in that case the Court was only considering 
the right of proof in bankruptcy. I am of 
opinion that the defendant’s plea of set- 
off is good. Although in the view I take, 
it is not necessary for me to consider the 
rights of the parties with reference to the law 
of insolvency as the point has been fully 
argued, I propose shortly to deal with it. 

For the purposes of this question of set- 
off in insolvency the first point for con- 
sideration is in the view that the assign- 
ments were by way of security. Is the 
money which becomes due upon the policies 
to be regarded asa debt due by the defen- 
dant to Arbuthnot & Co. at the date of 
the insolvency ? That a debt was due by 
Arbuthnot and Co. to the defendants is not 
disputed. It was contended by the Advocate- 
General on behalf of the plaintiff that al- 
thuugh under section 130 of the Transfer 
of Property Act Arbuthnot and Co. could 
recover the policy moneys without making 
W.S.or his representatives parties to the 
suit the substantive law was not affected by 
this section and the debt remained a debt 
due to W. S. and not to Arbuthnot & Co. I 
cannot accede to this contention. I think 
when the policy moneys became due they 
constituted a debt to Arbuthnot d; Oo. from 
the defendants and the fact that Arbuthnot 
& Co. would have held any surplus if there 
had been a surplus, as money received tu 
the use of W. Ss representatives makes no 
difference. The decision of the Court of 
Appeal in Bennett v. White (3) makes it clear 
that under section 25(b) of the Judicature Act, 
1873, in the case of an absolute assign- 
ment the defendant in an action for debt 
can set-off a debt due from the plaintiff to 


a third person which has. been assigned to 
(2) (1874) 10 Ch. 648; 33 L. T. 113; 23 W. R, 844, 
(3) (1910) w. N. July, page 167; 79 L. J. Ch, 702. 
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the defendant with notice to the plaintiff. 
It isto be observed that the words nob 
purporting to be by way of charge only” 
which occur in section 25 (b) of the Judi- 
cature Act, 1878, find no place in section 
130 of the Transfer of Property Act. I 
need not consider the effect of section 130 
in the case of an assignment which on the 
face of it purported to be by way of charge. 
Here the assignment purports to be absolute 
and I think the assignee bas the same legal 
right of action against the debtor which the 
assignor previously had. W.S, did not die 
and the policies did not become payable until 
after the insolvency of Arbuthnot & Co.; no 
doubt, the policies might have become 
forfeited or W. S; might have redeemed them 
by paying his debt to Arbuthnot and Co., 
or his representatives might have redeemed 
them after his death. But the fact that 
the liability of the defendant on the policies 
ab the date of the insolvency was a liability 
which might or might not ripen into a debt to 
the insolvents does not, under the English 
law of bankruptcy, affect the right of set-off. 
See the judgment of the 0. A. Re Daintrey 
(4). See too Inre Canthom (5). In the 
latter case Wallis, J., held that anything 
oan be set-off in India which can be set- 
off in England under the bankruptcy law 
in foree for the time being and Krishna- 
swami Iyer, J., took the same view in 
Chenalvaraya Mudaly v. The Oficial As- 
signee (6). 

It seems to me the case of Re Miian 
Tramways Co. (7) where the liquidator 
sought to set-off a debt due to the company 
by the assignor to the patty who, as 
assignee, claimed to prove as a creditor 
in the liquidation, is distinguishable from 
the present cage. i 

The decision of Warrington, J., In re 
Gidney Smith v. Grummit (8) is also dis- 
tinguishable. There the assignment to the 
assignee who claimed the right of set-off 
did not take place till after the death of the 
original debtor who had died insolvent. If 
this question had to be decided with reference 
to the provision of section 39 of the Indian 


Insolvency Act, I should be prepared to 
(4) (1900) 1 Q. B. 540 at. p. 546; 69 L. J. Q. B. 207; 
$2 L. T. 239; 7 Manson 107. 
(5) 33 M. 53; 8 BI. L. T. 88; 5 Ind. Cas. 845. 
(6) 1 ML W. N. 558; 7 M. L. T. 207; 5 Ind. Cas. 379. 
(7) (1884) 25 Ch. D. 587; 50 L. T. 545 ; 32 W. R. 
601 


(S) (1908) 1 Ch, 804; 77 L. J. Ch, 428; 98 D, T. 797; 
15 au Y7. 


hold following the decisions of Wallis, J., and 
Krishnaswamy Iyer, J., in the cases to which 
I have referred that the English law ap- 
plied and that the set-off was good. I do 
not desire, however, to rest my decision upun 
that ground. 

The question I have to decide does nt 
arise in a proceeding in insolvency but 
ina suit brought to recover moneys for the 
benefit of the insolvent estate. 

I think the plea of set-off has been made 
out and that it is a good defence to the suit. 

The suit is dismissed with costs; costs 
may come ont of the estate. 


Suit dismissed. 


MADRAS HIGH COURT. 

Secoyp Orvre Arrear No. 1314 or 1909. 

November 24, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justica Krishnaswami Aiyar. 
KRISHNASWAMI CHETTYAR— 
APPELLANT 
versns 
THIPPA RAMASAWMI CHETTYAR ayn 
OTHERS- RESPONDENTS. 

Transfer of Property Act (IV of 1832), ss. 83, 8L-- 
Lender--Deposit of mortgage amount in Court —Refusil 
of martgayce to accept the amount—Withdrarcal by 
mortyagor—Suit for redemption of mortynye —Right 
lo cessation of interest—Costs of suit. 

In the case of a tender uf the mortgage amount by 
the mortgagor to the mortgagee, continued readiness 
to pay is necessary for the cessation of interest. 

Section 84of the Transfer of Property Act pre- 
supposes the continuauca of the deposit to justify the 
claim for cessation of interest. 

Where a mortgagor deposited the mortgage amount 
into Court under section $3 of the Transfer of Pro- 
perty Act, whereupon notice was issued to the mort- 
gagee, who refused to receive the money and the 
mortgagor thereon withdrew the doposit from Court: 

Held, ina suit for redemption, that the with. 
drawal of tho amount by the mortgagor dis- 
entitled him to cessation of interest from the date of 
deposit. 

Gyles v. Hall, 2 Peere Williams 378; Kinnaird v. 
Trolloppe, 42 Ch. D. 610 at p. 618; 59 L. J. Ch. 556; 6} 
L. T. 892; Bink of New South Wales v. O'Conor, 
14 A. C. 273 at p. 284; 58 L. J. P. C. 82: 60 L. T. 457; 
83 W. R. 465; Velayadi Naicker v. Hyder Husain 
Khan Saheb, 33 M. 100; 6 M. L. T. 262; 3 Ind, Cas. 
729, referred to. 

In such a case the mortgagee is not diseutitled to 
his costs of suit merely because he claimed a larger 
amount than he was entitled to. 

Cotterell v. Stratton, 8 Ch. 295; 28 L. T. 218; 42 L. J. 
Ch. 417; 21 W. R. 234; Kinnaird v. Trolloppe, 42 Ch. 
D. 610 at p. 618; 58 L. J. Ch. 556; 60 L. T. 892, re- 
ferred to. ~ 


Second appeal against the decree of the 
District Court of Tanjore, in Appeals Suits 
Nos. 617 and 664 of 1908, presented against 
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the decree of the Court of the District Munsif 
of Tiruvadi, in Original Suit No. 239 of 1907. 
Judgment.—tThe only question argued 
in this case relates to mesne profits and 
costs. The suit is one for redemption of a 
mortgage. Before the suit, the plaintiff 
paid the mortgage money into Court under 
section 83 of the Transfer of Property Act. 
Notice was issued to the mortgagee and he 
refused to take the money. Upon the 
pleadings, we must assume, with the District 
Judge, that the plaintiff thereupon withdrew 
the deposit. ‘The question is whether 
interest ceases from the date of deposit. We 
must answer the question in the negative. 
Under section 84 of the Act, interest ceases 
when the mcrtgagor “had done all that has 
to be done hy him to enable the mortgagee 
to take such amount out of Court”. Neither 
section 83 nor section 84 states expressly 
what are all the things that the mortgagor 
has to do, It is enough if he pays the 
proper amount into Court and causes a 
notice: to issue to be served upon the 
mortgagee? There is nothing more that he 
has got to do under section 83. Can he 
then withdraw the money even before the 
mortgagee appears to claim it P Moss 
certainly not. if he wants interest not to 
run. Why should he be at liberty to do so 
because the mortgagee appears and refuses 
to take it? There may be nothing to 
prevent it if he makes no claim for the 
cessation of interest. Suppose the mort- 
gagee changes his mind and applies to the 
Court for payment. Wecan see nothing in 
section 83 to preclude his doing so. Ifthe 
money does not remain in deposit but has 
been in the interval withdrawn, he cannot, of 
course, be paid. But why should the 
mortgagor, who has taken back the money 
and possibly made use of it or derived 
some other benefit from it, be entitled to 
the cessation of interest from the date of the 
original deposit ? Section 84 appears to us 
to pre-suppose the continuance of the deposit 
to justify the claim to the cessation of 
interest. In the case of tender continued 
readiness to pay had been held necessary 
for the cessation of interest. See Gyles v. 
Hali (1), Rinnaird v. Trollope (2) and Bank 
of New South Wales v. O'Connor (3), also 


(1) 2 Peere Williams 378. 
/2) 42 Ch. D. 610 at p. 618; 58 L. J. Ch. 656; 60 L. 


T, 892. 
(3) 14 A. C. 278 at p, 284; 58 L. J. P. C. 82; 60 L. 


T, 467; 88 W. R. 465, 
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Fisher on Mortgages, Section 1851 and 
Jones on Mortgages Volume 1, Section 899. 
lt is true Velayuda Naicker v. Hyder 
Hussan Khan Sahib (4) raises the question 
as to how far this rule has been departed 
from in India, but it is there observed “it is 
not alleged in this case that there was a 
subsequent demand by the mortgagee for 
the amount and that the mortgagor failed to 
pay.” However this may be, the matter 
appears to stand upon a clearer footing as 
regards deposit. We cannot understand the 
words “has deposited in Court” to include 
has deposited in Court and subsequently 
withdrawn. lt is quite conceivable that 
tender may be complete, even though- after 
it is once rejected, there is no subsequent 
readiness to pay, but we cannot speak ofa 
person having deposited in Court, if he 
has withdrawn his deposit. As regards costs 
also the Judge is right. There is no reason 
to depart from the rule laid down by Lord 
Selborne in Cotterell v. Stratton (5). “The 
right of a mortgagee in a suit for redemption 
of foreclosure to his general costs of suit, 
unless he has forfeited them by some 
improper defence or other misconduct, is well 
established”. In Kinnaird v. Trollope (2) 
Stiriling, after quoting Lord Selborne, adds at 
page 619: “It is well-settled that the mere 
fact of a mortgagee claiming more than 
he is entitled to is not sufficient to deprive 
him of his costs.” The second appeal, 
therefore, fails and is dismissed with costs 
of the first respondents. The appellant will 
also pay the third respondent costs on the 


value of the property claimed by him. 

(4) 33 M. 100; 6 M. L. T. 262; 3 Ind. Cas. 729. 

(5) 8 Ch. 295; 42 L. J. Ch. 417; 28 L, T. 218;21 W. 
R. 234. 


(s. 0.15 C. W. N. 1.) 
CALCUTTA HIGH COURT. 
ResuLAR Civit APPEALS Nos. 193 ano 20$ 
or 1908. 

f June 30, 1910. 

Present; —Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Doss. 
KALI CHARAN THAKUR—Ossecror— 
APPELLANT 
versus 
ANNADA KANTA BHATTACHUARJEN 


AND OTHERS— PETITIONERS — RESPONDENTS. 

Will—Probate—Bequest to idol—Shebait—Eecutor 
by implication—Letters of Administration with Will 
annexed. 

Probate may be granted to a shebaitas being an 
executor by implication, 
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Brojo v. Raj Kumar, 6 C. W. N. 310, relied npon. 

Where the estate was very small and Letters of 
Administration had actually issued in favour of the 
shebait, and the opposite party had no interest in the 
matter and could only embarrass the position if any 
concession were made in his favour, the High Court 
did not interfere with the decreo of the District Judge. 

Appeals from the decrees of the District 
Judge of Rajshahye, dated January 27, 1908. 

FactsS.—One Jadab Chandra Chow- 
dhury died leaving a Will to the following 
effect :— 

“1, * * Thereby direct that all the 
properties, which I am entitled to, do, after 
my death, devolve upon the present corpo- 
real deity, Narain, which I have installed at 
my family dwelling-house, and for the pur- 
pose of carrying on the sheba and puja and 
management of all the properties, I appoint 
any one of the three living sons of our late 
spiritual preceptor, Hara Kanta Bhattachar- 
jee, by living perpetually at my family dwell- 
ing-house to perform the sheba and puja of the 
said deity and to enjoy and hold possession of 
all those properties as shebazt from generation 
to generation. 

“2, Ifthe elected shebaif is not willing 
with his family to live at my family dwell- 
ing-house or neglects to perform the sheba 
and puja, then in order to superintend over 
all these I appoint to be superintendents our 
priest, Srijut Dwarka Nath Chakravarti and 
Sriman Purnanand Khan and Srijut Pran 
Bandhu Chakravarti. In case the elected 
shebait neglects to perform the sheba and 
puja or does not live with his family in the 
house, theu the said superintendents will 
appoint another shebatf and see that the sheba 
and puja of the deity is done and the proper- 
ties are properly managed. 

“3. On my death all these properties will 
devolve upan the dsity, Narain, and the parti- 
cular skebart for the time being will not bs 
entitled to encumber them with debts; if he 
does encumber, then the superintendents 
will appoint another shebait by dismissing the 
former sheba:t. All these properties will 
not be liable for the ancestral debts of any 
shebait.”” . 

The respondents applied for probate as 
executors and shebazis appointed thereunder. 

The appellant impeached the genuineness 
of the Will representing himself as the sole 
heir-at-law of the testator. 


The District Judge found the Will to be 
genuine, but as the petitioners were sub- 
jected to the control of the superintendents 
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by the Will, he granted them Tuetters of Ad- 
ministration with a copy of the Will annexed, 
subject to their furnishing security tothe valne 
of the properties. 

The objector appealed to the High Court. 

Babus Sarut Ohandra Rat Chowdhury and 
Charu Chandra Bhattacharjee, for|the Appel- 
lant. 

Mr, A. Chaudhuri and Babus Mohini Mohun 
Chakravarti and Debendra Narain Bhattachar- 
jee, for the Respondents. 

Judgment.—these are two appeals 
from two decrees of the District Judge, by 
one of which he granted the respondents in 
Appeal No. 193 of 1308 Letters of Adminis- 
tration with the Will annexed of the pro- 
perty and credits of one Jadab Chandra 
Chowdhury of Narainpar, and by the other 
of which he rejected an application for Letters 
of Administration on theassumption of Jabad’s 
intestacy. 

The substantial question in these two ap- 
peals is whether or not a document propound- 
ed as the last Willand testament of Jadah 
Chandra Chowdhury and bearing date the 
14th of Agrahayan, 13138, (30th of November, 
1906) is or is not a genuine document. The 
facts with relation to this document are that 
it bears the date I have given, that on the 
25th of Agrahayan, 1313, (11th of December. 
1906) Jadab Chandra Chowhury died, and 
that on the 12th of January, 1907, the appli- 
cation was made out of which Appeal No. 193 
of 1908 arises. The learned District Judge 
held that the Will was genuine. It appeared 
to him, however, that there were no executors 
appointed either expressly or by implication, 
and he, therefore, granted. Latters of Adminis- 
tration with copy of the Will aunexed to 
the respondents in Appeal No. 193 of 1608, 
they being the persons indicated by the Will 
as shebaits of the deity, Narain, the universal 
legatze under the document. [n support of 
this document a number of witnesses have 
been called, and these witnesses were the 
writer of the document and five gentlemen 
who purport to have attested its execution. 
With regard to these witnesses the learned 
Judge says that he thoughtit ought to ha 
held that the witnesses who deposed in sup- 
port of the Will are reliable. That is au ex- 
pression of opinion which must carry very 
great weight with us sitting in appeal. Ib is 
urged, however, that thera are circumstane2s 
which cast sacha doubt on the whole tran- 
saction that we: ht to hold that the learn- 
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ed Judge has misappreciated the oral evi- 
dence adduced before him. Thus itis said 
that the story of those attesting witnesses 
who deposed to their being seated in court- 
yard and not in the verandah is a story of 
such improbability that it casts a serious 
doubt on the whole transaction as narrated. 
1 fail to perceive that. Why, if the story was 
an untrue one, it should have been marred 
by this supposed improbability I fail to 
see. In fact there is nothing on the record 
which shows that there is: any improbability 
jn the scene as described by the witnesses. 
No doubt it is a matter of comment and a 
matter that calls for consideration that more 
of the co-villagers were not present. But 
as a matter of fact wedo find that there 
were two co-villagers present on the ocea- 
sion, and, as far as can be judged, the other 
attesting witnesses are people of respectabil- 
ity. I do not overlook the fact that Nerode 
Nath Sanyal was not examined as a witness 
though apparently he was present on five 
days and is said to have been oneof the at- 
testing witnesses. Nor do I leave out of 
mind the evidence that is suggestive of his 
having been elsewhere on the 14th of 
Agrahayan. But that evidence is by no 
means conclusive, and I see no sufficient 
reason, for holding that the failure to call 
Nerode, asto which we have not sought an 
explanation should lead us to hold that the 
learned District Judge wrongly estimated 
the value of the oral evidence adduced be- 
fore him. In my opinion, therefore, this 
document which unquestionably bears the 
signature of the testator was rightly held 
by the District Judge to be a genuine 
document. 


The only remaining question is whether 
the appellant before us is entitled to take 
exception to the grant of Letters of Adminis- 
tration. 1t may be thatthe Judge might have 
followed the course adopted in the case in 
Brojo Chunder Goswami v. Raj Kumar Roy(1), 
where in circumstances substantially resembl- 
ing the present, probate was granted to a 
shebatt as being an executor by implication. 
But seeing that the estate is very small and 
also that the Letters of Administration have 
actually issued and that the appellant in Ap- 
peal No. 193has nointerest in the matter 
and could only embarrass the position if 
any concession were madein his favour. I 


(1) 6 C. W. N. 810. 
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think we need not interfere with that part of 
the District Judge’s decree. 

The result, therefore, is that this appeal 
must be dismissed and the decree of the 
District Judge confirmed with costs. We 
assess the hearing fee at seven gold mohurs. 

Appeal dismissed. 


(s. c. 15 C. W. N. 5.) 
CALCUTTA HIGH COURT. 
Seconn CivIL APPRAL No. 1471 or 1908. 

June 8, 1910. -7 
Present:—Mr. Justice Brett and 
Mr. Justice Richardson. 
HARAK CHAND BABU AND oTHERs— 
DerexDANTS—APPELLANTS 
Versus 


CHARU CHANDRA SINGHA AND OTHERS— 


PLATNTIFFS— RESPONDENTS. 

Chowkidari Chakran land— Resumption and trans- 
Jer by Collector to Zomindar— Whether new title granted 
—Patnidar’s right—Suit by patnidar—Limitation Act 
(XV of 1877), Sch. II, arts. 142, 144—Non-registration 
of patnidar’s name in Zemindar’s Sherista—Benami 
purchase of patni by defaulter, whether void—Patni 
Regulation VIII of 1819, s. 9. 

The effect of the transfer of choukidari chakran 
Jands, resumed by theCollector, to the Zemindar is not 
to separate them from the parent estate andts grant 
anew title to them in favour of the proprietor of the 
estate. A patnidar, by whose patni lease the lands 
are covered, is entitled to recover possession of the 
landson condition of his agreeing toa fair and 
reasonablo settlement with the Zemindar. 

Kazi Newaz Khoda v. Ram Jadu Dey, 34 C. 109; 11 
C. W. N. 201; 5 C. L. J. 33, relied upon. 

And the terms of the settlement must depend on 
the conditions under which the patni-lenure was 
originally created. 

Hari Narain v. Mukund Lal, + C.W. N. 814, 
followed. k 

The limitation applicable to a suit by a patnidar to 
recover possession of chowkidari chakran lands 
resumed by the Collector and transferred to the 
Zemindar, is that provided by articles 142 or 144 of 
Schedule II of the Limitation Act of 1877. 

Bunwari Mukunda v. Bidhu Sundar, 85 C. 346; 12 
C. W. N. 459, 7 C. L. 439, followed. 

A patnidar may bring such a suit, although his 
name is not registered in the Zemindar’s sherista. 

Gossain Mungal Doss v. Roy Dhunput Singh, 25 W. 
R. 152, dissented from. 

Chunder Pershad Roy v. Shuvadra Kumari, 12 C. 
622 and Joy Krishna v. Sarfannessa, 15 C, 345, 
followed. 

The purchase of a patni in benami by the defaulting 
painidar in contravention of section 9 of the patni 
Regulation, is not void but voidable. 

Matangini Debya v. Prasanna Moyi,3 O.L. J. 93, 
relied upon. 


Appeal from the decree of the District 
Judge of Birbhum, dated May 28, 1908, 
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affirming that of the Sub-Judge of that dis- 
trict, dated Jannary. €, 1908. 

Mr. A. Chaudhuri and Babu Surendra Nath 
Ghosal, for the Appellants. 

Babus Nalini Ranjan Chatterjee and Sajani 
Kanta Sinha, for the Respondents, 

Judgment. —This appeal arises . out 
of a suit brought by the plaintiffs-respondents 
for a declaration of their right as puinddars 
of lot Dharai and in Mouzah Debagram to, 
and for possession of 54 bighas 8 cottvhs 
of chowkidart chakran land in that village, 
which land had been resumed by the Local 
Government under section 48 of Act VI, B. 
C., of 1870, on the 13th February, 1899 and 
had been transferred to the defendants 
Nos. 1 to 3 as landlords of the mouzah. 
The defendants Nos. I to 3 had subsequently 
settled thelands with defendant No. 5 in de- 
rogation of the plaintiffs’ rights, 

The putni was inthe first instance granted 
by the zemzndars in favour of Kailash Nath 
Rai on the 21st Pous,1255. It was sold under 
Regulation VIII of 1819 on the 2nd Jaista, 
1288 and purchased by the plaintiffs’ father, 
Babu Rama Prosanna Singha; again on the Ist 
Jaista, 1302, it was sold for arrears of rent 
under Regulation VIIT of 1819 and purchased 
by plaintiffs’ paternal uncle, Babu Debendra 
Prosanna Singha, bexam? for plaintiffs’ father. 
Afterwards plaintiffs’ father and after his 
death the plaintiffs had been in possession 
of the patni. 

The suit was contested by defendants 
Nos. l and 3 and defendant No. 5. They 
denied the right of the plaintiffs to the putni 
alleging that Babu Debendra Prosanna Singha 
was the actual putnidar, and that plaintiffs 
by their conduct were estopped from assert- 
ing the contrary. They alleged that the 
chowkidart chakran lands were not covered 
by the original putni lease and so the putnidars 
had no right to them. They also pleaded 
that the plaintiffs’ suit was barred by limit- 
ation because it had not been instituted within 
3 or even 6 years from the date when the 
Collector transferred the lands to the defen- 
dants Nos. 1 to 3 as landlords. They denied 
that the plaintiffs had suffered any loss by 
the resumption and alleged that they as 
landlords bad suffered loss and were entitled 
to get rents as profits to the extent of the loss 
which they had sustained, even if the plain- 
tiffs should be held to be entitled to posses- 
sion of the lands, 
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The Court of first instance held that the 
plaintiffs’ father and after his death the 
plaintiffs, were the putnidars and that Babu 
Debendra Prosanna Singha was merely their 
benamdar, and that the plaintiffa were not 
estopped from asserting their title to the 
lands in suit. Further the Sub-Judge held 
that the chowkidart chakran lands were 
covered by the putni potiah and that the 
plaintiffs were entitled to recover the lands 
on condition that they paid to the proprietors 
the extra assessment of revenue imposed by 
Government and in support of this conclusion 
he relied on the case of Kazi Newaz Khoda v. 
Ram Jadu Dey (1); also he held that the suit 
was not barred by limitation asit came under 
the purview of article 142 of Schedule II of 
the Limitation Act; and that the evidence 
proved that the plaintiffs had suffered loss 
by the resumption of the lands and that there 
was no evidence to prove that the defendants 
Nos. Lto3 had suffered any loss. He also 
held that the. plaintiffs were entitled to re- 
cover mesne profits from the defendants for 
three years before suit. 

Accordingly he gave the plaintiffs a decree 
declaring their title to the lands in suit and 
directing that they should recover khas pos- 
session from the defendants with mesne 
profits for three years, and costs, 

On appeal the judgment and decree of the 
Court of first instance were affirmed. Defen- 
dants Nos. 1 to 3 have appealed to this Court. 

In support of the appeal the first point 
taken before us by the learned counsel 
for the appellant has been that the lower 
Court erred in law in holding that the lands 
in suit were covered by the putni pottah, 
Both of the lower Courts have found on a 
careful consideration of the terms of the lease 
that the whole of lot Dharai with all rights 
in the lands in it was covered by the lease 
and the Court of first instance has referred 
to specific passages in the lease in support of 
this conclusion. The lease has not been 
translated or placed before us, though pas- 
sages out of ithavebeen read. Inouropinion 
the view taken by the lower Courts is correct 
and is amply supported by the passages in 
the lease to which the Court of first instance 
has drawn attention, 

In support, however, of this point another 
contention has been advanced. It has been 


argued that at the time of the permanent 
(1) 34 C. 109; 11 C. W. N. 201; 5 C. L. J. 33, 
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settlement the chowkidari chakran lands 
were appropriated by Government for public 
purposes and so ceased to form part of the 
estate over which the landlord could exercise 
rights of possession and control. The putni 
in the present case was created onthe 3rd 
January, 1849 and the lands were not resum- 
ed by Government and transferred to the 
landlord till the 13th February, 1899, that is 
to say, till 50 years afterwards. Dering that 
period the putnidars were at most entitled to 
a part of the services of the chowkidars, 
and after resumption in 1899 that right was 
lost by them under the provisions of section 
55 of Act VI, B. C., of 1870. In these cir- 
cumstances the effect of the transfer of the 
lands to the landlord by the Collector was 
to separate them from the parent estate 
aud to grant anew title tothem in favour 
of the proprietor of the estate. In support 
of this contention the case of Kashim Sheikh 
v. Prasanna Kumar Mookherjee (2) is relied 
on. 

In our opinion, this contention, though it 
may be held to be in some respect supported 
by reason, cannot prevail. The terms of the 
putni lease in the case relied on are not stated 
in the jadgment and it may be that they sup- 
ported the conclusion that the chowkédart 
chakran lands were not covered by the putni 
lease. In the present case, however, we hold 
that the chowkidar: chakran lands must be 
held to be covered by the patin: lease, and, 
that being so, we see no reason to differ from 
the view adopted by this Court ina long 
series of decisions, of which the case of Kazz 
Newa: Khoda v. Ram Jadu Dey (1) is one, 
that the putnidar is entitled to recover posses- 
sion of the resumed chowkzdarz chakran 
lands under the terms of his lease on con- 
dition of his agreeing to a fair and 
reasonable settlement with the landlord. 
We are unable to agree that the provision 
of section 55 of Act VI, B. C., of 1870, can 
be held to deprive the putnedars of the right 
which they had under their lease nor do we 
think that the period during which the lands 
had been held as chowkidari chakran lands 
can be taken into consideration as affecting in- 
juriously the title of the putnidar. 

Next it has been contended that the 
lower Court erred in law in holding that the 
suit was not barred by limitation of either 
8 or6 years under article 113 or 120 of 
Schedule II of the Limitation Act. It has 

(2) 83.C. 696; 10 C, W.IN. 598, 
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been suggested tnai even if the suit cannot 
be taken to ba one for specific performance 
of the terms of the contract it ought to be 
held to be a suit for compensation for the 
loss of the services of the chowkddars. In 
our opinion, the limitation applicable to the 
present suit is that provided by article 142 
or 144 of Schedule II of the Limitation Act. 
We hold that the sait is in fact one to re- 
cover possession of the lands on the basis of 
the title created in favour of the puinidars by 
the putni lease. This is the view which has 
been taken by this Court in the case af 
Bunwart Mukunda Deb v, Bidhu Sundar 
Thakur (8) and has been followed in appeal 
from Appellate Decree No. 2550 of 1907 
decided on the 8th April, 1910 (unreported) 
and in other similar cases. In our opinion, 
therefore, this objection based on the ground 
of limitation must also fail. 


Thirdly it has been contended that as the 
plaintiffs’ father was the defaulting putnidar 
when the putni was sold for arrears of rent 
under Regulation VI[Tof 1819 on thelst Jarista, 
1302, he was by the provisions of section 9 
of the Regulation precluded from bidding at 
the sale and from purchasing the putni. The 
purchase at that sale could not, therefore, have 
been made by Babu Debendra Prosanna 
Singha benami for the plaintiffs’ father so 
as to confer onthe latter any title to the 
putni. Alsoit has been pointed oub that 
since the sale the landlords have brought 
suitsagainst Babu Debendra Prosanna Singha, 
as the putnidar, for arrears of rent, and re- 
covered decrees, and, therefore, that plaintiffs 
cannot be allowed to come forward as putni- 
dars to bring the present suit. Further it 
was argued that the plaintiffs were not entitl- 
ed to bring the suit as they were not re- 
gistered puinidars in the landlord’s sheristha, 
In support of this last contention the case of 
Gossain Mungal Doss y. Roy Dhunput Singh 
(4) was relied on. That case was, however, dis- 
sented from in the cases of Chunder Pershad 
Roy v. Shuvadra Kumari Saheba (4) and Joy 
Krishna Mookhopadya v. Sarfannessa (6), and, 
in our opinion, the absence of registration in 
the zemindar's sheristha cannot be taken to 
bar the plaintiffs from bringing the present 
suit if on the evidence it be proved that 


(8) 35 ©. 346; 12 C. W. N. 459; 70, L. J. 439, 
(4) 25 W. R. 152. : 
(5) 12 C. 622, 
(6) 1560, 345. 
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they have established their title as puénidars. 

We are also unable to accept the contention 
that the sale of the putni at which the plain- 
tiffs allege that their father purchased 
through a benumdar Babu Debendra Prosanna 
Singha was void, because under the provi- 
sions of section 9 of Regulation VIII of 
1809, the plaintiffs’ father being the de- 
. fanlter was precluded from bidding. The 
sale was not void but voidable, and this 
view is supported by the decision of this 
Court in the ease of Matangini Debya v. 
Prasanna Moyi Debya (7). The sale not hav- 
ing been avoided the right to the propérty re- 
mains in the actual purchasers. 

Both the lower Courts have held that the 
plaintiffs’ father was the actual purchaser 
and that Babu Debendra Prosanna Singha 
was only his benamdar. Thesale wasin 1895 
and the evidence, to which the Judge of 
the first Court refers in his judgment, clearly 
proves that since that time the plaintiffs’ 
father and after his death, the plaintiffs have 
been in actual possession of the putni by col- 
lecting rents from the tenants, and that rents 
have been paid to the landlords through the 
agent of the plaintiffs. This latter fact is 
supported by the evidence of one of the de- 
fendants’ witnesses, and, whether the receipts 
were granted in the name of Debendra Pro- 
sanna Singha or not we agree with the lower 
Courts in holding that the landlords were 
throughout aware that the plaintiffs were 
in actual possession as puénidars aud ac- 
knowledged them as such. This point, there- 
fore, also fails, 

. We agree, therefore, with both the lower 

Courts in holding that the plaintiffs have 
established their titles as putnidars and 
that they are entitled to recover possession 
of the lands in suit on accepting a fair and 
reasonable settlement from the landlords. 

The only paint which then remains for 

onsideration is what terms in the present 
case should be regarded as fair and reason- 
able. It has besn held by this Court 
in the casa of Hart Narain Mozumdar v. 
Mukund Lal Mundal (8), that the terms 
of the settlement must depend on the 
conditions under which the »uéni-tenure 
was originally created. Itis clear that the 
landlord is entitled to recover from the 
putnidar the amount assessed by the Collector 
nndér section 49 of Act VI, B. C., of 1870, 

(7) 3 C. L. J. 93. 

(8) 40. W. N. 814. 
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which the landlord has to pay to the 
chowkidar’ fund, that amount being half the 
present rental fixed on the lands. The 
landlord is also entitled to be reconped for 
any additional expenses arising ont of the 
transfer of the lands, or the obligation to pay 
that sam yearly to the fund. It is not 
suggested in the present case that the profits 
awising from the chowkidari chakran lands 
were taken into account when the rent of the 
putni was fixed, and it is hardly open to 
donbt thatthe rents or profits arising from 
all lands in the estate have increased con- 
siderably in the course of years since the 
chowkidart chakran land was first appro- 
priated by Government for public pur- 
poses. We are of opinion that to the 
whole of this increase the putnidars cannot 
claim to be entitled, but that the landlord 
is entitled to a fair share of these profits, 
which, in fact, may be regarded as a 
windfall to the estate. This indeed is the 
view which has been taken by this Conr6 
jn the ease of Rajendra Nath Mukherjee 
v. Hira Lal Mukherjee (9). The prin- 
ciples by which a Court shonld .be guided 
in determining the fair share of the pro- 
fits to which the landlord is entitled, have 
been laid down by this Court in the case 
of Hart Narain Mozumdar v. Mukund Lal 
Mundal (8), which have been approved 
in the ease of Kazi Newaz Khoda v. 
Ram Jadu Dey (1) and Gopendra Chan- 
dra Miter v. Tara Prasanna Maukerjee 
(10), decided on the 4th April last. 

In the present case the lower Courts 


‘have not gone into this question bat have 


awarded to the Jandlords only the amount 
of the assessment payable to the chowki- 
dart fund made by the Collector under 
section 49 of Act VI, B. C., of 1870. The 
ruling on which the Court of first instance 
relies to support this view does not, in 
our opinion, lay down any strict rule on 
the point, but in fact approves of the 
principle laid down in the ease of Har? 
Narain Mozumdar y. Mukund Lal Mundal (8). 
We are, however, relieved from the necessity 
of remanding the suit to the lower Courts to 
have fair and reasonable terms for the settle- 
ment with the landlords fixed as both parties 
have accepted, and we think very wisely, 
the suggestion made by us that, in order to 
avoid further delay and expense on litiga- 

(9) 14 C. W.N. 995; 7 Ind. Cas. 554. 

(10) 140. W. N. 1049; 37 O. 598; 7 Ind. Cas. 790, 
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tion, fair terms may be taken to be that 
the half of the rental of the lands in suit 
fixed by the Collector remaining after the 
half payable by the landlord to the chow- 
kidari fund has been deducted, should be 
divided into two equal parts and that the 
landlord should receive one-half and the 
putnidar retain the other half. These 
terms though merely fixed by rule of 
thumb for the convenience of the parties 
in this sait appear to us to be fair 
and reasonable to both landlords and 
puinidars, 

The result, therefore, is that we confirm 
the judgments and decrees of the lower 
Courts on all points with this exception 
that we direct that the plaintiffs do recover 
possession of the lands in suit with the 
mesne profits, for three years before the 
date of institution of this suit and from 
that date up to the date of delivery of 
possession, which may be determined after 
dedneting from the rental as determined 
by tke Collector one-half share as assessed 
under section 48 of Act VI, B. O., of 1870, 
and payable by the landlord to the chowkidari 
fand together with a further } share to be 
paid to the landlords as additional rent by 
the putnidurs in respect of the lands in suit, 
and the putnidars will be entitled to continue 
in possession of the lands for the future on 
payment of such and } shares yearly to the 
landlords. 

The parties will be entitled to and will pay 
costs in this and all the lower Courts in pro- 
portion to their {final success and failure in 
the suit, 

Decree modified. 
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Section 10 of the Evidence Act is intended to make 
cvidenco communications between different con- 
spirators while the conspiracy is going on, with 
reference to the carrying out of the conspiracy. It is 
not intended to make evidence the confession of a 
co-acensed and put it on the same footing as a 
communication passing between conspirators, oF 
between conspirators and other persons, with reference 
to the conspiracy. 

But such confession can be looked at under section 
30 of the Evidence Act, though its value is discounted 
by the -fact that it cannot be tested by cross-exami- 
nation. No higher valno can be put upon ib than upon 
the statemont of an accomplice, and tho Court should 
not be infiuonced by the statements except where 
they are corroborated by independent testimony 
implicating the accused persons in the design with 
which they are charged. 

With regard to the prisoner who confessed, the 
confession, and the other statement which he has 
mado in verification and the depositions which he has 
given before the Magistrate, are all evidence against 
him. 

Trial under the Criminal Law Amendment 
Act (XIV of 1903). 

The Advocate-General (Mr. Kenrick, K. C.) 
(with him Messrs. W. P. Ghosh, C. Bagram 
and P. N. Duit), for the Crown. 

Mr. J. N. Roy (with him Messrs, Nisith 
Chandra Sen and 8S. K. Sen), for the 


Accused. 


Judgment.—The prisoners in this 
case stand charged with offences under 
section 121A of the Indian Penal Code. It is 
the case for the Crown that there exists a 
widespread conspiracy to effect a revolution 
by violence, and by force of arms to deprive 
the King of the sovereignty of British India. 
The allegation is that the thirteen persons 
who now stand in the dock are participators 
in thatconspiracy ; and to justify the inference 
that the conspiracy exists and that the 
persons who have been placed upon their 
trial before us are engaged in that con- 
spiracy, the Crown relies upon certain facts. 
The first important fact on which the Crown 
relies is that there was found in the posses- 
sion of some of the prisoners a trunk, contain-/ 
ing documents advocating revolution by 
violence, describing how secret societies 
to that end should be organised and the 
lines on which they should carry out their 
operations ; how high explosives were to be 
manufactured, and how, when prepared, 
they could most readily be employed for the 
purpose of murder and the destruction of 
property. 

All the prisoners, it is paid,” were in close 
association with those in whose possession 
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those documents were found, and with each 
other; and they were found to be pursuing 
the line of action laid down in the documents 
which were discovered in their possession. 
For example, the minds of persons, peaceful 
and contented, were to be inflamed by sedi- 
tious writings, by songs and by speeches and 
such methods ; and from the prisoners, it is 
alleged, emanated seditious writings, seditious 
speeches and seditious poetry, directed to the 
end laid down in the documents found in 
their possession. Farther, bands of men 
were to be organised for the purpose of 
actively propagating doctrines of revolution ; 
and these bands were to be trained to 
warlike exercises, and to undergo physical 


drill and instruction in the use of weapons.’ 


Ib is said that the prisoners were parties to 
the organisation of or were members of such 
bands, and that among these bands seditious 
speeches were made, and the youth of the 
country, who were attracted to them, were 
trained in physical exercise (lathi play) with 
intent that they should be able to take their 
part in the revolution by force, which it 
was intended, at some future time, to bring 
about. Funds were to be collected for the 
purpose of propagating the doctrine of the 
conspirators and for the collection of arms 
and ammunition, These funds were to be 
collected by the associations, or “were to be 
obtained by means of robberies committed 
on the peaceable inhabitants of the country. 
lt is alleged that the prisoners were parties 
to various robberies, or attempts to rob ; and, 
lastly, the Crown relies upon the fact that 
the correspondence and documents, found in 
the possession of the various prisoners, 
disclose that they were engaged on some 
secret design which they were unable to 
express openly. And it is contended that 
the literature in the possession of the 
prisoners and the acts done by them point 
to one conclusion, and, that is, that they 
were parties to the design whichis charged 
_ against them in the indictment. 

Now with regard to the evidence which 
has been placed before us, the first piece 
of evidence to which we think it right to 
refer is the statement of one of the accused 
persons, namely, Abani. This man was 
arrested on the 2nd September; and, on 
the 13th September, he made a statement to 
a Magistrate, named Kumud Nath Mukherji. 
In that statement he implicated himself and 
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a large number of persons in the conspiracy 
which is charged against the prisoners: and 
ous of the number that he implicated, eight 
of the persons who now stand in the doek 
were included. Dater, in company with 
another} Magistrate, he went to the various 
places he had referred to in his statement 
and pointed ont the scenes of the different 
incidents to which he referred, and, later 
still, before the Magistrate, he made deposi- 
tions against his co-acensed in cartain pro- 
ceedings which were instituted against them, 
under sections 400 and 395 of the Indian 
Penal Code. While in jail he held 
surreptitious communications with another 
person who was in jail,a man named lalit, 
and intimated in those communications that 
he intended to withdraw what he said when 
he was called as a witness in the trial of the 
persons against whom he had made deposition 
before the Magistrate. In facb when ealled 
as a witness, he retracted the statements he 
had made and suggested that what he had 
said had been taught him by the late 
Shamsul Alum. Now, Shamsul Alum was 
murdered on the 24th of January. The 
communication which Abani held with 
Lalit was in February; and it is a very 
striking and significant fact that in the 
communication with his friend Lalit, there 
is no suggestion that the late Inspector 
taught him anything. That appears to us 
to be a pure after-thought, and the sugges- 
tion is made by Abani, because the man 
against whom it is made cannot be called to 
contradict. It is clear tous that the state- 
ment made by Abani in the presence of the 
Magistrate, Kumud Nath Mukherji, was a 
perfectly voluntary statemeat, and that with 
the statement made before the other Magis- 
trate and the deposition, can be regarded, at 
any rate, as evidence against Abani himself. 
That is the first part of the evidence on 
which the Crown relies, 

Another piece of evidence, to our mind 
the most important piece of evidence in the 
case, is the discovery of the documents in the 
possession of the principal persons amongst 
the accused. Now these documents were 
discovered at No. 15, Jorabagan ‘Street. on 
the occasion of the search made in the room 
there ocenpied by Bidhu, Aswini and Bro- 
jendra on the 2nd of September. In the 
trunk which was then found were documents 
which, in the ordinary course of things, 
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would have been the property of the 
different persons who were found together 
in that room, The trunk was locked. The 


key was ina tin and was pointed out to the, 


search party by Aswini. When the trunk 
was unlocked there was found in it, amongst 
a great number of papers, two sets of doeu- 
ments which are of the first importance, one, 
n set of three small paper-books, entitled the 
Muhti kon pathe, and the other a set of docu- 
ments which may be described, shortly, as 
the confidential exhibit. Now, the Mukti 
kon pathe consisted of a re-print of articles, 
originally published in a seditious newspaper 
called the Jugantar. These articles, amongst 
other matters, in supporting the view that 
there should be a revolution point out that 
the revolution is to be prepared for in two 
definite stages. One of these is the forma- 
tion of public opinion, and the other,—to use 
the words of the witness, ‘by brute force 
and the collection of arms.’ The Mukti kon 
pathe goes on toshow how public opinion is 
to be formed; and it recommends publica- 
tions in newspapers, music, literature, preach- 
ing, the formation of secret meetings and 
secret associations. The second branch of 
the preparation ‘for revolution, namely, 
brute force and collection of arms, is also 
dealt with ; and the paper sets out that the 
arms must be collected, being purchased with 
money obtained to that end by robbery. 
Further, that bombs should he prepared, 
and that the attention of the youth of the 
country should be directed to the attainment 
of physical strength for the coming struggle. 
That, very briefly, is the more important 
portion of the Mukti kon pathe. 

Then, .there are the other documents, to 
which we have referred as the confidential 
exhibits. In these exhibits are to be found 
the details as to the organisation of secret 
societies. There are to be found instructions 
as to how high explosives and bombs are to 
be manufactured; and these instructions are 
illustrated with beautifully executed pencil 
drawings, which must have been made by 
draughtsmen of very considerable skill. 
There is no evidence as to when the Mukti 
kon pathe was published; but the confidential 
exhibits contain internal evidence that a 
portion of them, at least, has come into exist- 
ence since April 1908. In that month an 
attempt was made to murder the Mayor and 
Mayoress of Chandernagar, by throwing a 
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bomb into the room in which they were 
sitting. Mlercifully it failed to explode. A 
reference in one of the confidential documents 
to this abortive attempt to murder and a 
discussion as to the reason why the bomb did 
not go off, establish clearly that that par- 
ticular document must have come to existence 
since that attempt was made. Now, those 
were the most important of the documents 
found in the possession of the prisoners at 
Jorabagan Street, and, on the occasion of the 
search, the documents, when found, were 
signed by the prisoner Bidhu who explained 
that he took the precaution to guard against 
any documents being subsequently interpolat- 
ed by evil-minded persons. To meet the | 
difficulty which the accused find themselves 
in by the production of those extremely in- 
criminating documents, it was argued by the 
defence that what we have described as the 
confidential exhibits were brought to No. 15, 
Jorabagan Street, on the day previous to the 
search by a person named Jogi Rai. It was 
suggested that Jogi Rai wasa Police spy; 
and though I do not think it was stated in 
express terms, the insinuation was that those 
documents were put in there by the Police 
spy for the purpose of getting the prisoners 
into trouble. Now, it becomes necessary to 
examine carefully the evidence as to what 
took place at the search, to see if there was 
any foundation for such a suggestion or not; 
and, before dealing with the evidence, one 
is bound to make the observation that the 
confidential exhibits in a very remarkable 
way form what may be called the comple- 
ment to what is to be found in the Mukti kon 
pathe, The Mukti kon pathe advises in general 
terms, the organisation of bands. The con- 
fidential exhibits give the details of the 
manner in which those bands were to be 
organised. The Mukti kon pathe recom 
mends bombs. The confidential exhibits 
show how those bombs were to be manu- 
factured; and, in short, the confidential ex- 
hibits would enable those who studied them 
to carry out the directions which were to be 
found in general terms in the Mukti kon 
pathe. Now, to establish the suggestion that 
these documents were something separate 
from those which belonged to the prisoners, 
it was first sought to make ont that they 
were tied up together in a bundle by them- 
selves. Out of the three witnesses, two 
officers engaged in the search were cross. 
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examined on this point; and they were both 


confident that these documents were not tied’ 


up in a separate bundle. The third person 
present, that is, the independent witness was 
not asked any question on this point. Then, 
if it were true that ihese documents contain- 
ed matters unknown to the prisoners, and 
had been brought by another man the night 
before, one would have expected a statement 
to that effect to be made atthe time. No 
such statement appears to have been made; 
and, moreover, if it had been desired to 
. Preserve evidence of such a statement, it 
was within the power of Bidhu to have 
recorded it. He was supplied with pen 
and ink; he affixed his name to each 
document as it was produced from the 
trunk. Itis impossible to believe that, if 
these documents stood apart from the other 
papers found in this trank, Bidhu would not 
have made some endorsement to that effect 
upon them. But, as it is, they are treated in 
precisely the same way as all the other docu- 
ments found inthe trunk. Moreover, it is 
significant, with regard to the prisoners’ 
knowledge of the contents, that in some of 
the documents, namely, those giving illustra- 
tions of the bomb, the signature appears in 
close juxtaposition to the pictures and des- 
criptions found in that document. Further, 
there is no evidence at ail that Jogi Rai, or 
any stranger, came to this room on the day 
before the search; and it appears that the 
first time that it was suggested that these 
documents had been brought by Jogi Rai was 
in the statement made by Bidhu onthe 8th 
of September, that is, six days after the 
search. Taking all these facts into considera- 
tion, and especially in view of the fact that 
the documents were treated by Bidhu just as 
the other documents found in the trunk, we 
have no hesitation in coming to the conclu- 
sion that the discovery of the documents was 
a perfectly genuine one, and that these docu- 
ments were, like the other papers in the steel 
trunk, in the joint possession of the prisoners 
who were in occupation of No. 15, Jorabaga 
Street, ` 
The next branch of tbe case which it is 
necessary to referto is the evidence of as- 
sociation. It is unnecessary, at this stage, 
to discuss that evidence. It consists in let- 
ters, found in possession of the different 
prisoners, in adiary found atthe house of 
Bidhv, and in a mass of oral evidence. But 
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it is unnecessary to discuss it, becanss no 
serious attempt has been made by the defence 
to deny that these persons were, in fact, in 
association, as alleged by the Crown. Bat 
what the defence says is that the prisoners, 
Kalidas and Nogendra, are uncle and nephew, 
that Mohini and Aswini are brothers-in- 
law, that the two WNogens, Kalidas and 
Mohini are all inhabitants of Solepur, and 
that Sudhir and Aswini are fellow-villagers; 
and it is pointed out that, with the exception 
of Kumira and Dacca, all the villages from 
which the prisoners come are within moder- 
ate distances from each other. It is con- 
tended that fiom these facts itis to be in- 
ferred that the association was a natural and 
jnnocent association of persons who come 
from the same part of the country and are, 
in some cases, related to one another. Now, 
the statement of Abani, the possession of the 
documents to which we have referred, and 
the association of the persons who were in 
possession of those documents, lead us to the 
conclusion that the Crown has established 
that a conspiracy existed, having for its aim 
the objects stated in the charge. 

It now becomes necessary to see how far 
the evidence affects each of the prisoners who 
stand in the dock, as indicating that they 
are implicated iu this design. 

The first piece of evidence we have to con- 
sider is the statement of Abani, to which we 
referred a short time ago. It is argued, on 
behalf of the Crown, that that statement 
comes within the provisions of section 10 of 
the Indian Kvidence Act, and is, therefore, 
to be treated as evidence against Abani’s 
fellow-prisoners. It is said that, if it 
does not fall within section 10, at any 
rate, under the provisions of section 30, 
it is a confession of one of the co-accused 
and may be referred tointhe course of 
the trial. Itis argued by Mr. Roy with 
very considerable force, that, in apy case, 
its value can be no higher than that of the 
evidence of an accomplice, and that, indeed, 
it is of less value than the evidence of an 
accomplice, because an accomplice can be 
cross-examined for the purpose of testing 
his accuracy, while this confession of Abani 
made when he was a prisoner cannot be 
subjected to that test. There is, of course, 
very great force in that argument; we have 
come to the conclusion that the statement 
of Abani cannot properly be treated as evi, 
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dence under section 10 of the [ividence Act. 
That sectiou, in our view, is intended to 
make evidenre communications between dif- 
ferent conspirators while the conspiracy is 
going on with reference te the carrying out 
of the conspiracy. No doubs, section 10 is 
wider than the law of Mngland as to evi- 
dence in cases of conspiracy. But we de 
not think that that section is intended to 
make evidence the confession of a co-accused 
and put iton the same footing as a com- 
munication passing between conspirators, 
or between conspirators and other persons, 
with reference to the conspiracy. But, with 
regard to section 30, in our opinion, the 
statement, being the confession of a co- 
accused, can be looked at under that section. 
But its valne is discounted by the fact that 
it cannot bə tested by cross-examination. 
We do not think, for a moment, of putting 
it any higher than the statement of an ac- 
complice, nor can we in any way allowour- 
selves to be influenced by the statements in it, 
except where those statements are corroborat- 
ed by independent testimony implicating the 
accused persons in the design with which they 
are charged. 

But with regard to Abaut himself, not only 
is this statement evidence against him, but 
the other statement which he has made, in 
what is termed the verification, and the de- 
position which he has given before the Magis- 
trute,—all those matters are evidence 
against lim. The question whether the 
allegations were made voluntarily was dealt 
with a short time ago; and we need only ob- 
‘serve that ib is impossible for any person 
to read the letters which passed from Abani 
to Dalit, when these two persons were in 
custody, without being led to the conclu- 
sion that the statements which Abani made 
as tothe existence of the conspiracy and 
his part therein were true and were perfectly 
voluntary. 

‘he evidence against Abani is complete. It 
is unnecessary to go, for the purpose of dealing 
with his individual case, into the oral evidence 
given against him. 

The next important person amongst those 
in the dock is Bidbu. Bidhu was arrested 
at No. 15, Jorabagan Street, on the 2nd 
September. He was in possession of the 
gravely incriminating documents to which 
we have referred. In considering whether 
his occupation of tbat house, where those 
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documents were found, was innocent, itis a 
very curious and significant fact that he 
did not use in his correspondence the 
address of No. 15, Jorabagan Street. On the 
contrary, he used the Ahiritola Street ad- 
dress, an address of a house belonging to a 
gentlemanin whose employ Kalidas, one of 
the prisoners, was. Bidhu was not singu- 
lav in using that address, because the other 
persons who were with him in occupation 
of the room in No. 15, Jorabagan Street, all 
used the Ahiritola Street address. Apparently 
they had some motive in concealing the ad- 
dress of No. 15, Jorabagan Street. 

Then, there is the evidence that Bidhu was 
in association with Abani, with Brojendra 
(indeed, he was living with the latter when 
he was arrested) with Kalidas, with Satish, 
with Aswini, with Sudhir, and with Kinu 
Poi. And further, when Bidhu’s house was 
searched a diary was found which contains a 
mysterious reference to some enterprise which 
involves a sacrifice of house-ties, relations, 
and so on, and severance, apparently, from do- 
mestic relations. 

Then, there is another matter, which we 
only touch upon shortly. It relates to the 
movements of Bidhu about the time when, 
according to the statement of Abani in his 
confession, there was an assemblage of per- 
sons for the purposeof committing dacoity 
at Nangla. According to Abani, the cons: 
pirators assembled at a place called Jhikar- 
gacha, and they assembled thereon the 13th 
of August, intending to go to Nangla to 
carry oub this dacoity. In Bidhw’s diary 
there appears a statement that he was, on 
the 12th at Gazirhat, on the 13th at Mira- 
para, on the 14th at Gobra, and that, on the 
15th, he came to Solepur. But there is the in- 
dependent evidence of a zemindar's naib and of 
the postmaster at Bhugilhat that Bidhu was 
at Jhikargacha on the 18th, andthat he came 
to the post office at Bhugilhat near Paikpara, 
for the purpose of cashing a money-order. 
Ib is impossible that the postmaster could 
have been mistaken, because the documents 
with reference to the money-order and the 
entry made in respect of it were produced. 
From that it appears that Bidhu was away 
on the 12th and that he came over to get 
the cash onthe 13th. Allthese facts appear 
to us to amount to this that, accepting the 
evidence as to Bidhu’s movements on the 
days to which we have referred, it would 
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appear that the entries made in the diary 
donot disclose the real movements of Bidhu 
at that time. This leads us to the conclusion 
that, for some purpose or other, he desired 
that no person into whose hands the diary 
might subsequently fall, should know that 
he had beenat Jhikargacha at that time. 
That, however, is perhaps,the least impor- 
tant partof the evidence against Bidhu. 
There is the possession of the documents, the 
concealment of the address and association 
with the conspirator Abani. These are quite 
sufficient, in our view, to establish that Bidhu 
himself was a party to the agreement that 
had been come to. 


Then evidence against Aswini, Kalidas, 
Nogendra Chandra Chandra, Sachindra Lal 
Mitra, Nogendra Nath Sarkar. King Poi, 
Sudhir Chandra De, Brojendra Kumar Dutt 
and Satis Chandra Chatterjee was considered 
and it was found that these men were more 
or less implicated in the conspiracy. 


Finally evidence against Mohini and Man- 
motha was considered and with regard to 
them the Court held as follows :—] 


Mohini is shown to be a member of the 
Samity. But it is singular that the speeches 
with which he is credited are, in them- 
selves, comparatively harmless. If it were 
regarded as established that he had said what 
he is alleged to have said, these speeches 
would hardly come within the lines laid down 
by the Mukti kon pathe, or by the confidential 
exhibits. There is a letter amongst the cor- 
respondence, which, one may say, would rouse 
scspicion against Mohini. But this letter ig 
dated as long as January, 1907; and we do not 
think it would be right to press that letter of 
years ago against Mohini. Now, the oral 
evidence implicating him in the conspiracy 
happens to be that of a certain witness, whose 
evidence with reference to Molrini at any rate, 
we think, should be received with very great 
caution, And it is very significant that he is 
not mentioned at all by Abani. That he was 
in association with Aswini has been establish- 
ed; but then, on the other hand, it is equally 
shown that he was a relation of Aswini. 
Therefore, the association with Aswini can- 
not be pressed against him without something 
further to show that the association was in 
respect of the conspiracy. It is stated that 
oe was an associate of Bidhu. But, when 
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oral evidence on that point comes to be 
examined, it appears to be only that of a 
witness, who says that he heard that Mohini 
was an associate of Bidhu. That evidence, 
therefore, cannot be pressed against Mohini. 
We, therefore, think that in his case there is 
that element of doubt which renders it right 
that he should be acquitted of the charge 
which has been made againsb him. 

Then with regard to Manmotha, the evi- 
dence against him is considerably weaker 
than that which has been given against 
the other accused The principal witness 
against him was a man, named Motilal. who 
told a very singular story about his going out 
for the purpose of collecting mangoes, or 
watching mangoe trees, and his meeting with 
Manmotha, and also as to the statement 
which Manmotha made, implicating himself 
inthe conspiracy and, in various thefts and 
robberies which were carried on by the eon- 
spirators. We do not think that the ervi- 
dence of thab witness can, for one moment, 
be relied upon. IE he had done all that is 
alleged by that witness {hat he did do, it 
seems to us impossible that he could have 
escaped the knowledge of Abani. As far as 
we haveseen, Abani does not seem to be ac- 
quainted with Manmotha. There is one 
matter which we must refer to and that is the 
pointing out the house of Manmotha, as a 
place where some of these persons collected 
on the occasion of carrying out one of their 
robberies. The significant matter with regard 
to that is that when the courtyard of that 
house was used, it is apparent that Manmotha 
was not there at the time. That circum- 
stance indicates that he was not a person 
who was acquainted with the designs of tho 
conspirators and who was accepted by them 
as one of their associates. He, therefore, 
must be acquitted. 

Bearing in mind that the offence charged 
is complete when the facts are proved from 
which ib can be inferred that there is an 
agreement come to for the purpose of carrying 
ont the objects stated in the charge, and bear- 
ing in mind the nature of the documents found 
in the possession of some of the prisoners in 
association with them were doing acts which, 
in fact, promoted the objects laid down in 
those documents, we are satisfied that the 
charge has been made cut in respect of the 
11 persous with whom we dealt in the earlier 
part of our judgment. 
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With regard to the sentences which we are 
hound to inflict, we shall avail oorselves of 
the provision which is to be found in section 
121A, which permits transportation to be 
awarded for periods shorter than those 
for which transportation is permitted in other 
cases. With regard to the prisoners Abani 
Bhusan Chakraveriy, Aswini Kumar Bose, 
Kali Das Ghose, Nogendra Chandra Chandra, 
Sachindra Lal Mitra and Bidhu Bhusan Dey, 
we have come to the conclusion that these 
persons are the most deeply implicated and 
the most prominent members of the con- 
spiracy which we have bad to investigate. 
At the same time the fact that they have 
not been shown to have carried out 
their operations to the length which has 
been disclosed in other cases of conspiracy of 
a similar nature which have recently been 
tried, justifies us, we think, in passing less 
severe sentences than the Court was 
bound to pass inother cases which have been 
brought before it. But, at the same time, 
the sentences must be severe and these 
persons must be removed from the scene of 
tbeir criminal activity for a considerable 
period. The sentence which we pass on 
Abani Bhusan Chakraverty, Bidhu Bhusan 
Dey, Aswint Kumar Bose, Nogendra Chandra 
Chandra, Kali Das Ghose and Sachindra Lal 
Mitra is that they be, each of them, transport- 
ed fora period of seven years. In the case 
of Abani Bhusan that sentence will be con- 
current with the sentence which he is at 
present suffering in respect of a dacoity 
carried out in pursuance of this conspiracy. 

With regard to the next three persons 
Nogendra Nath Sarkar, Sudhir Kumar Dey 
and Prio ala’s Kinu Poi whom we consider 
as occupying less prominent positions in the 
conspiracy, the sentence, which we award, is 
that each of them be transported for a period 
of five years. 

The next two men Brojendra Kumar Dutt 
and Satis Chandra Chatterjee who, in ovr 
view, occupied even a less important part in 
the conspiracy than the other persons to 
whom we have referred, but who were yet 
parties to the agreement which was come to, 
we direct that they be each transported tor 
a period of three years. 

The remaining two persons, Mohini Mohan 
Mitra and Manmotha Nath Mitra, are 
acquitted; aud we direct that they be discharg- 
ed, 
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(s. c. 202 P. L. R. 1910.) 
PUNJAB CHIEF..COURT. 
First Crvit Aperan No. 1006 or 1909. 
October 28, 1910, 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Kensington. 
BISHEN SINGH—Derenpant—APPELLAN? 
versus 
JAWALA SINGH AND OTHERS— PLAINTIFFS 

— RESPONDENTS. : 

Family arrangement—Descendants of parties how far 
bound—Intention of parties. h 

One Rupa Singh was the sole owner of a bolding of 
471 kanals of land, nearly whole of which was 
acquired by him. According to his wishesa family 
arrangement was arrived at, to which his sons Suba 
Singh and Dewa Singh and grandson Kisheu Singh 
son of Dewa Singh consented. Under it 205 kanals 
were allowed to Saba Singh, 109 kanals to Dewa Singh 
and 157 kanals to Kishen Singh. After the death of 
Dewa Singh, the sons of Kishen Singh sued their un- ` 
cle Bishen Singh for half share in the land that was 
allowed to Dewa Singh: 

Held, that the claim was not valid. In such cases 
offect must be given to the intention of the parties 
and there was no doubt that Kishen Singh was finally 
provided for without further prejudice to the rights 
of the defendant, the other son of Dewa Singh. The 
plaintiffs were not justified in re-opening the matter 
and claiming any portion of the land then awarded to 
Dewa Singh. 

Further appeal from the order of the 
Divisional Judge, Hoshiarpur Division, dated 
the 12th August 1909, reversing that of the 
Sub-Judge, 2nd Class, Jullundur, dated the 
14th December, 1908, dismissing the plaintiifs’ 
claim. 

Rai Sahib Pandit Sheo Narain, 
Appellant. 

Mr. Bent Parshad Khosla, for the Respon- 
dents, 

Judgment.—Thereisno dispute about 
the main facts in this case. The question 
which we have to decide is, whether a cer- 
tain distribution of a family holding affected 
by consent in 1896, more or less in accord- 
ance with the wishes of the original sole 
owner Rupa Singh (who died onthe 25th 
January, 1896), is to be taken as a final 
settlement of theclaimsof his grandson Kishen 
Singh as between Kishen Singh and his 
brother Bishen Singh, or whether Kishen 
Singh is entitled to retain what he has 
already received and further to share equally 
with Bishen Singh in such portion of the 
holding as was in 1896 awarded to their futher 
Dewa Singh. 


Kishen Singh himself died shortly after 
the 1896 arrangement. He is now represent- 
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ed by his sons as plaintiffs, in a suit against 
Bishen Singh alone, and the dispute has come 


to a head on the death of their grandfather 
Dewa Singh. 6 

The lower Courts have differed. The 
Sub-Judge decided against the plaintiffs, 


but in the Divisional Court it has been held 
that the plaintiffs are entitled to a half share 
of such portion of the holding as was ancestral 
in the hands of Dewa Singh. The case is ac- 
cordingly before us ona further appeal by 
the defendant Bishen Singh.. i 

In the lower Courts a number of rulings 
have been quoted, but nore of them apply 
closely to the peculiar facts of his case 
and little stress has Been laid on rulings in 
the argument beforè us. On behalf of the 
appellant, however, we have been referred to 
an unpublished decision of 13th March 1905, 
in Babu Khan v. Imam Din, Civil Appeal 
No 873 of 1903, which is distinctly in 
favour of the appellant Bishen Singh. 

On behalf of the plaintiffs-respondents it is 
‘urged that the decision in Civil Appeal 
No. 873 does not apply for the reasons (1) 
that the land had there been all along 
ancestral, while here it was {nearly all the 
acquired property of the original holder Rupa 
Singh, and (2) that the antecedent Settle- 
ment in that case was more definite and pre- 
cise than the similar Settlement made here iu 
-1896. ` So far as the facts go we ngree 
that there is some force in (1) but we do 
not think that there is much force in the 
argument under (2). 

The effect of the 1€96 arrangement was that 
ont of the 471 kanals‘left by Rupa Singh, 
157 kanais, or exactly $, was allotted to 
Kishen Singh, while the remainder was un- 
equally divided between Rupa Singh’s two 
surviving sons, namely Dewa Singh 109 
kanals and Suba Singh 205 kanals. We are 
not concerned with Suba Singh’s branch, he 
being no party to the suit. 

The net result was that Kishen Singh was 
treated in 1896 as if he had been a third son 
of Rupa Singh, and given a substantial hold- 
ing of his own before being entitled to any- 
thing in the ordinary course of inheritance, 
There were good reasons for the arrangement, 
Kishen Singh being Rupa Singh’s successor 
as lambardar, and also directly recognised by 
Rupa Singh as an heir so far back as 1893. 
At the same time it required some give and 
take on the paré of both Dewa Singh and 
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Suba Singh to secure the arrangement, taking 
effect without ruinous litigation, and Dewa 
Singh in particular acquiesced in the award 
to himself of a comparatively small share in 
order to get the matter settled amicably. 
We have no doubt that he intended Kishen 
Singh to be thereon treated as finally pro- 
vided for, without farther prejudice to the 
rights of his remaining sou Bishen Singh. 
Shortly before his death in 1908 he drew 
upa Will making this clear, and the terms 
of the 1896 mutation order lead to the same 
conclusion. 

We feel tolerably certain that this was the 
intention of all parties, including Kishen 
Singh himself, iu 1896, and do not consider 
that the latter’s sons are now justified in re- 
opening the matter and claiming any por- 
tion of the land then awarded to Dewa 
Singh. We do not concur in the technical 
and somewhat questionable line of argument 
adopted by the learned Divisional Judge. 
The intention of parties is the essential thing 
to look to, and, in our opinion, this was more 
correctly ascertained by the first Court. 

Weaccept the appeal and dismiss the plain- 
tiffs’ suit with costs throughout to the de- 
fendaut Bisben Singh. 

Appeal accepted. 





(s. c. 208 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Frast Civin APPEAL No. 875 or 1908. 
November 17, 1910, 
Present:—Mr Justice Kensington and 
Mr. Justice Rattigan. 
NAWAB AND OTRERS—PLAINTIFEs— 


APPELLANTS 
VETSUS 
JAWAYA AND oraurs—Dereypayts— 
RESPONDENTS. 


Pre-emption Act (II of 1905), s. 3 (5)—Sule—Pro. 
perty obtained in evecution of a decrec—Guardian and 
Ward—Guardian transferring land of minor agreeing 
to give his own land if minor should object -Guardian 
compelled by suitto give his land—Pre-emption suit by 
sons of guardian not maintainable. 

The guardian of a minor when selling the share of 
the minor along with his own land held by him and the 
minor jointly agreed that if the minor should object, 
he would transfer to the vendee his other land equal 
to the share of the miuor. The'ventlee afterwards 
obtained a decree to enforce the condition and 
obtained possession of land bolonging to the guardian 
in execution of the decree. The sons of the guardian 
claimed the land by right of pre-emption: 

Held, that the claim was not valid, for there was no 
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sale within tho meaning of the Pre-emption Act, and 
even if it was, it being asale completed by the 
execution of a decree, was not subject to a claim of 
pre-emption. | 

Furthor appeal from the order of the Addi- 
tional Divisional Judge, Shahpur Division, 
dated the 26th February, 1908, reversing the 
order of the Munsif Ist Class, Mianwali, 
dated the 29th November, 1907, decreeing 
the claim in favour of the plaintiff. 

Messrs. Nanak Chand and Miran Bakhsh 
for the Appellants. 

Mr. Ishwar Das, for the Respondents. 

Judgment.—In 1900 one Jawaya 
sold certain lands to defendants Nos. 2 and 
6 for Rs. 2,000 by registered deed of sale. 
One of the owners of the land happened to be 
a minor, and Jawaya, his uncle, as his de facto 
guardian purported to acton his behalf, 
and agreed that if at any time the miror, 
Abmad Khan, repudiated the sale he 
(Jawaya) would give the vendees a like 
amount of land out of his own property. 
Ahmed Khan subsequently brought a suit 
against the vendees and received from them 
his share in the property, consisting of some 
134 kanals of land. Thereafter, the vendees 
sued Jawaya for the land which he had agreed 
to give them on the event of Ahmad Khan 
repudiating the sale of his share and obtain- 
ed a decree for possession of the land for 
which they sued. 

This claim was strenuously contested by 
Jawaya, both in the first Court and in the 
Divisional Judge's Cours. 

Plaintiffs, who are the sons of Jawaya, now 
sue for pre-emption of the land decreed to 
the vendees. Admittedly they would have 
had no right to sue as pre-emptors in respect 
of the original sale in 1900, but by virtue of 
the Punjab Pre-emption Act, 1905, they 
claim to have the right of pre-emption in 
respect of the decree passed in favour of the 
vendees in 190%. The Divisional Judge has 
dismissed their claim on the ground that the 
decree against Jawaya was one enforcing the 
performance of a contingent contract to sell, 
and that it would be an “abuse of language to 
treat this as a sale” for the purposes of the 
law of pre-emption. Plaintiffs have preferred 
a further appeal to this Court, but after hear- 
ing their learned counsel, Mr. Nanak Chand, 
we see no reason to interfere with the decision 
of the learned Divisional Judge. 

The vendee’s suit in 1907, against Jawaya, 
was in its essence one for specific performance 
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of contract and it was soregarded by the Divi- 
sional Judge, who disposed of Jawaya’s appeal 
to his Court. The effect, then, of the decree 
granted to the vendees was that they were 
entitled by due process of law (¢.¢., by execu- 
tion of their decree) to obtain possession of 
the land awarded to them. Mr. Nanak 
Chand, contends that this decree, read in the 
light of the prior agreement between Jawaya 
and the vendees amounts to “a sale” of the 
land, and it is pon the basis of this argument 
that Jawaya, who has himself failed to keep 
his land from the vendees, has, through his 
sons, now attempted to defeat the latter by 
this claim for pre-emption. 

We cannot accede to the contention. The 
decree per se, did not effect “a sale” of the 
land, even though the price may have been 
previously paid. It merely gave the veudees 
the right to secure the land and the “sale” 
(if it can be so called) was not complete until 
the decree-holders executed the decree and 
so obtained possession of the land. Until the 
decree was executed it resembled a mere agree- 
ment to sell inasmuch as it merely gave the 
decree-holders a right to complete the transac- 
tion, But the Act provides that “a sale” for 
the purposes of the law of pre-emption does not 
include a sale in execution of a decree, and we 
cannot limit this wide expression merely to 
sales effected in execution of ordinary decree. 
It seems to us that the words are as appli- 
cable tu sales which are completed by the 
execution of decrees such -as that in this 
case, and that it is only in the case of 
voluntary sales inter partes that the provisions 
of the Act can apply. In the present case, 
the so-called “sale” was in no sense volun- 
tary. dawaya,as we have pointed out, did 
his utmost to resile from his bargain and he 
fought the case brought against him by the 
veudees to the bitter end, and even now it is 
clear that he is making a last desperate 
effort to defeat their claims. 

In our opinion, the suit was rightly dis- 
missed and we accordingly reject this appeal 
with ccsts. 

Appeal dismissed, 
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HARNAMA t, ATTAR SINGE. 
(s. c. 204 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 

First Givin Arrear No. 247 or 1910. 
November 22, 1910. 
Present:—Mr. Justice Johnstone. 
HARNAMA AND 0THERS— PGATNTIFHS — 
APPELLANTS 
versus 
ATTAR SINGH AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Transfer of presiding oficer of Court—Question deter- 
mined by him cannot ordinarily be re-opened by his 
successoy—Practire. 

When the presiding officer ofaCourt has decided 
a question involved in a case andhe is succeeded by 
another officer, the latter cannot re-open the same 
question again except on the ground of somo 
palpable mistake having heen made by the former. 


Further appeal from the order of the Ad- 
ditional Divisional Judge, Ferozepur Division, 
dated the 20th December, i909, modifying 
that of the Munsif, Ist Class, Ferozepur, 
dated the 13th August, 108, decreeing plain- 
tiffs’ claim. 

Lala Lajpat Rad, for the Appellants. 

Mr. Morrison and Bhai Kharak Singh, for 
the Respondents. 

Judgment.—In this case Mr. Ellis, 
Divisional Judge, who last dealt withit, in 
his order of the 22nd July, 1909, has pointed 
out that there were three alienations which 
had to be taken into account. 

(a) Sale of certain plots of land by a 
deed dated the 24th March 1903 for 
Rs. 1186. 

(b) Oral mortgage by Santa for Rs, 275 
on the 6th June, 1907, and 

(c) Mortgage dated the 19th February, 
1898 by Khazan Singh'in favour of 
one Millafor Rs 150. 

The last of these alienations had been en- 
tirely overlooked until the case came into Mr. 
Ellis’ hands. 

In document A the sum of Rs. 1,486 was 
thus made up :— 

(a). Previous mortgage debts to— 


Attar Singh 620 

Jaggat Singh ... 300 
(b) Cash before the Sub- Regis- 

trar 377 

(e). Promissory- notes 189 


The first Court at the or iginal trial found 
only Rs. 300 outof this genuine, č. e ,the debt 
of Rs. 300 due to one Jaggat Singn ' previous 
mortgagee. The vendees thereupon appealed 
and the Divisional Judge, Mr. lseslie Jones, 
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wrote a long order in which he definitely dis- 
allowed items (b) and (c) and held that as 
to item (n) further evidence was required and 
also that further evidence was necessary into 
the matter of (b). In duetime the Munsif 
reported against the defendants as to both 
those matters and then Mr. Ellis became 
Divisional Judge. After stating the three 
alienations (a), (b) and (c) as given above, 
Mr. Ellis held that the whole of (a) must be 
passed because in his opinion the sum of 
Rs. 300 and the other sum of Rs. 620 which 
go to make up that item were on the same 
footing. He then held that the sum of 
Rs. 377 was certainly paid before the Sub- 
Registrar, but he was of opinion that the 
details as to necessity were not sufficiently 
clear and as to the promissory-notes he seem- 
ed to think that further inquiry was neces- 
sary. In the end he remanded thecase to the 
Court of the District Judge for further inquiry 
into document A, items (b) and (e), document 
B and document ©. 

The District Judge reported that, iu his 
opinion, document C, should be considered 
as genuine and that the item paid before the 
Sub-Registrar should, also be considered 
genuine, that he considered that the pro- 
missory-notes were suspicious and should 
not be passed and that the oral mortgage 
for Ks. 275 should also not be recognised. 
Upon this the Divisional Judge upheld the 
sale for Rs. 1,486 in toto, 8. e, document A 
and also passed the document ©, but held 
that the oral mortgage was not proved. 
Both parties come up to this Court on 
appeal, Lala Lajpat Rai on behalf of the 
plaintiffs in Further Appeal No. 247 of 1919, 
and Mr. Morrison and Kharak Singh in 
Further Appeal No. 354 of 1910, on behalf of 
the defendants. The plaintiffs merely ask 
that the two items of Rs. 877 and Rs. 159 
in the sale-deed A should be disallowed part- 
ly on the ground that Mr. Ellis should not 
have re-opened the questions regarding them 
which had been already decided by Mr. Leslie 
Jones and partly on the ground that on tha 
merits they should not be passed. In my 
opinion both these grounds are valid. It seems 
to me that after Mr. Leslie Jones had given 
careful consideration to the questions involved 
and had come to a definite finding, it was not 
at all necessary for Mr. Ellis to take up the 
same questions again unless Mr. Leslie Jones 
could be shown to have made soms palpable 
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mistake. Bat, to say the least of ib, the 
reasons given by Mr. Leslie Jones for his 
opinion are quite as good as those given by 
Mr. Ellis for bis, and there are certain con- 
siderations pointed out by Mr. Lajpat Rai, 
- but which it is nob necessary to detail here, 
which make it probable that Mr. Leslie Jones’ 
decision was the correct one. 5 

As regards the appeal of the defendants, I 
am unable to see any forca in it whatever. 
It is qoite clear that the necessity for the 
sum of Rs. 275 dealt with in document B 
has not been proved. The defendants at one 
time state that the money was borrowed to 
purchase builocks, and at another time that 
it was borrowed for Harnam Singh’s wedding, 
and in these circumstances it is impossible to 
attach any weight to any evidence that may 
be produced regarding this sum, 

The net result, therefore, is that tha defen- 
dants’ appeal is dismissed with costs and the 
plaintiff's appeal is accepted, č. e., the sale- 
deed A for Rs. 1,486 will not take effect 
against the plaintiffs as a sule-deed, but the 
plaintiffs will not be entitled to take posses- 
sion of the land dealt with in that sale-deed 
until they pay the sum of Rs. 920 to the 

, vendees. 


In this Court as regards Appeal No. 27, the 
parties will bear their own costs as they will 
also do in the Courts below. 


Appeal accepted. 





(s. c. 205 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Firsr Civic APPEA No. 1042 or 1908. 
October 28, 1910. 

Present: —Mr, Justice Johnstone and 
Mr, Justice Shah Din. 

CHAITU AND ANOTHER, SONS AND REPRESEN- 
TaTives or ISHAR, Deceasep— PLAIN IPES — 
APPELLANTS 
versus 
Musammat NIAZ BEGAM AND otuers— 
DEFENDANTS— RESPONDENTS. 

Pre-emption—Estoppel—Tendee purchasing property 
at the request of the pre-emptar, 

A pre-emptor is not entitled to claim property by 
right of pre-emption when the vendec has purchased 
the same at the pre-emptar’s request. 


First appeal from the order of the Dis- 
trict Judge, Hissar, dated the 20th August 
1908, dismissing plaintiii’s claim. 
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Messrs. Gullu Ram and Morrison, for the 
Appellants. 

Lala Lajpat Rai, for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit brought by the plaintiff-appellant for 
possession, by pre-emption, of a large area of 
land, situate in mouza Chamar Khera, Dis- 
trict Hissar, which was sold to defendants- 
respondents Nos. 4to 8 by registered deed, 
dated the 5th May, 1906, for a sum of 
Rs. 22,900. In answer to the plaintiff's claim, 
the vendees pleaded, zmier alia, that the land 
in dispute had been purchased by them at 
the special request of the plaintiff, and that, 
therefore, the plaintiff was estopped from 
bringing the present suit for pre-emption. 
The other points raised in defence and the 
issues framed with reference to those points 
need not be referred to at this stage of the 
proceedings as the lower Court, after a con- 
sideration of the evidence upon the record, 
has come to the conclusion that the defence 
as to estoppel is made out, and has, there- 
fore, dismissed the plaintiff-appellant’s suit 
upon that ground. 

The plaintiff has appealed to this Court 
from the decision of the lower Court, and 
we have heard the appeal fully argued on 
both sides.” After going through the record 
and carefully considering the arguments ad- 
vanced by the counsel for the plaintiff-appel- 
lant, we unhesitatingly concur in the finding 
of the lower Court that the land in suit 
was purchased by the vendees at the request 
among others of the plaintiff, and that the 
plaintiff is, therefore, clearly estopped from 
enforcing his right of pre-emption. The 
evidence to be considered in connection with 
the question of estoppel is that of four wit- 
nesses, viz, Sirdar Harji Ram, (defendant 
vendee), M. Muhammad Husain, tahsildar 
of Hissar, Bhinja, resident of mauza Chamar 
Khera and Hayat Muhammad Khan, patwart 
of Dabra. Sirdar Harji Ram is a retired 
Pisalday Major getting a pension of Rs. 110 
per mensem, aud is apparently a gentleman 
of high social position. His father was a 
Jagirdir and had also held the post of 
Subedar Major. He has been granted by 
Government ten squares of land in the Dis- 
trict of Lyallpur and is a Proprietor of a 
large area of land in the District of Hissar. 
in the absence of rebutting evidence of a con- 
vineing character, there is no reason for dis- 
believing tha sworn testimony of Sirdar 
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Harji Ram. In his statement printed at 
page 31 of the record he sets out in full 
detail the circumstances under which he 
came to purchase the land in question. He 
says that certain people of mauza Chamar 
Khera came to him some time in March, 
1906, and asked him to purchase the land in 
question. Ishar, plaintiff, was in the com- 
pany of those people. Ishar told the Sirdar 
that he, with some other residents of the 
village, had purchased about six biswas 
out of the village area, and requested that he 
(Sirdar Harji Ram) should purchase the re- 
maining biswas. 


Plaintiff further said that some of the 
Pathan proprietors wished to bring a suit for 
pre-emption against him, and he pressed 
Harji Ram to purchase the land from them 
so that they might not be able to pre-empt 
the land which the plaintiff had purchased. 
At first Sirdar Harji Ram was unwilling to 
comply with tkis request, but the plaintiff 
persisted in his entreaties, and after two or 
three ‘visits to Hissar the Sirdar concluded 
the bargain of sale with Sanaullah, one of 
the vendors, in consideration of a sum of 
Rs. 22,000. Of this sum Rs. 2,000 were 
paid to Sanaullah as earnest-money at the 
house of M. Muhammad Husain, tahsildar, 
where the plaintiff was present, together with 
some other Jat residents of the village. 
About 20 days after, the plaintiff came to 
Sirdar Harji Ram at mauza Dabra and in- 
formed him that he together with some other 
Jats had purchased from the Pathan pro- 
prietors the remaining four fzswas share in 
the village. Upon this Harji Ram offered to 
let the plaintiff have the ten biswas share in 
suit, about which: contract of sale with the 
proprietors had bsen concluded, but in respect 
of which the sale-deed had not yet been exe- 
ented. A months time was given to the 
plaintiff to arrange for the purchase in con- 
sultation with the other Jat residents of the 
village of mauza Chamar Khera, bat on the 
expiry of that period the plaintiffs came to 
Harji Ram and informed him that they could 
not arrange to raise Rs. 22,000 for purchase 
of the land in question. Thereafter Bega, 
Sheo Nath, Chaudhri Rattan Singh and 
Chaudhri Sheoji, defendants Nos. 5 to 8, were 
joined by Sirdar Harji Ram in the purchase 
as co-sharers, and the sale-deed having been 
duly executed by the proprietors on the 5th 
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May, 1906, was registered on the 29th August 
1906. 
The evidence of Sirdar Harji Ram as re 
gards the plaintiffs’ share in the negotiations 
for sale is so circumstantial that it is impos- 
sible to believe, regard being had especially to 
that gentleman’s social position that he should 
have invented the whole story from beginning 
to end with the object of defeating the plain- 
tiffs’ right of pre-emption. The only plausi- 
ble motive for such invention would be that 
Sirdar Harji Ram was greatly anxious to 
get hold of the land in suit and to keep it 
in his possession at all costs. A careful con- 
sideration of the facts disclosed on the record 
would, however, show that he was influenced 
by no such motive. The tahsildar, M 
Muhammad Husain, says that at the ilme 
when Rs. 2,00) earnest-money was paid by 
Sirdar Harji Ram to Muhammad Said one 
of the vendors, at his (the zahsildar’s) Hotes 
he told the Sardar that he had better satisfy 
himself as to the age of Muhammad Sanaullah 
one of the proprietors of the land, who was 
said to be a minor, and that upon this the 
zemindars of Chamar Khera (plaintiff bein 
one of them) told Harji Ram that he should 
not lose the chance of purchasing the land 
assuring him that Muhammad Sanaullah wie 
an adult and not a minor. This shows that 
it was the zemindars of Chamar Khera who 
were anxious that Sirdar Harji Ram shonld 
purchase the land, and that the latter did 
not move in the matter of his own accord 
Besides, as Harji Ram states and as will be 
seen by reference to the sale-deed dated the 
6th May, 1906, Harji Ram after having 
completed the bargain of sale with the pro- 
prietors joined with him in the purchase no 
less than four other vendees, assigning to 
them six oat of ten biswas of the land thus 
E only four biswas for himself. ' This 
circumstance is proof positive, if i 
were needed, that Sirdar Harji me poate 
no means desirous of getting hold of the lang 
in suit and of keeping it in his possession 
against all comers. If that were hig motiv 
he certainly could have kept the whole jani 
to himself, as being a man of 
not difficult for him to pa: 
chase money out of ‘his 


means it was 
y the entire pnr- 
own pocket, and 


: A ught the plainti 
single-handed quite as effectively as Me 


been fighting him al] along with 
4 a tl ther 
vendees. We think, therefore, that erie 
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ent motive on the part of Harji Ram for the 
concoction of a false story as to the circum- 
stances under which the purchase was made 
has been established, and in the absence of 
trustworthy rebutting evidence, his statement 
asa witness must be treated as perfectly 
reliable. 

Harji Ram’s evidence is corroborated by that 
of Bhinja a Jat resident of Chamar Khera 
who says that he joined the plaintiff and 
some other Jats of his village in purchasing a 
share of the village land from some of the 
proprietors and that Sanaullah, a co-sharer, 
threatened to bring a suit for pre-emption in 
respect of the said purchase, unless they were 
prepared to purchase also his (Sauaullah’s) 
ten biswas share in the estate. The witness 
goes on to say that as they had no money to 
purchase Sanaullah’s share, they, with the 
plaintiff, went to Sirdar Harji Ram on two 
occasions and pressed him to purchase the 
land in dispute. Bhinja also states that he 
was present on the day when the bargain was 
concluded at Hissar and when Rs. 2,000 
earnest-money was paid at the house of the 
iahsildar. On that occasion the plaintiff was 
also present. It has not been denied that this 
witness Bhinja was a co-sharer with the 
plaintiff in the purchase made of part of the 
village lands in 1905, and no reason what- 
ever has been given why the evidence of this 
witness should be disbelieved. Itis said by 
the appellant’s counsel that Bhinja has, since 
the decision of the suit in the Court below, 
purchased part of the land in suit from the 
vendees, and that, therefore, he is in- 
terested in the result of this litigation. 
Of this purchase there is no proof at all and 
in any event, it is not shown that at the 
time when this witness gave evidence in 
favour of vendees any negotiations for the 
purchase of the land in question had taken 
place. No motive for giving false evidence 
can, therefore, be ascribed to Bhinja. Again, 
Hyat Muahmmad Khan, patwart, deposes that 
plaintiff was present at the house of the 
tahsilaar when the earnest money was paid 
by Sirdar Harji Ram, and no attempt has 
been made to explain the plaintiff’s presence 
at the tahstldar’s house on any hypotheses 
except theone whichis established by the 
evidence of Harji Ram, d.e., that he was 
there with other Jat residents of Chamar 
Khera because they were anxious that 
Sirdar Harji Ram should purchase this land. 
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The tahsildar's statement proves, so far as he 
could remember, that the plaintiff was present 
at his house on the occasion when the earnest- 
money Rs. 2,000 was paid to one of the 
vendors in pursuance of the contract of sale. 

The plaintiff has produced no evidence at 
all in rebuttal of the evidence that has been 
discussed above. He has not ventured to go 
into the witness-box himself and to deny on 
oath the story that has been so categorically 
told by Sirdar Harji Ram, and that being so, 
it is too much for the counsel for the plaintiff- 
appellant to ask us to overrule the plea of 
estoppel and to hold that the plaintiff is 
entitled to enforce his right of pre-emption. 
The defendant's evidence on this part of the 
case stands uncontradicted, and we entirely 
agree with the lower Court in holding, on 
the strength of that evidence, that the plea of 
estoppel is fully made out. 

We maintain the decree of the lower Court 
and dismiss this appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sgconp Civiu Appeat No. 287 or 1916, 
November 24, 1910. 
Present: —Mr. Justice Richards and 
Mr. Justice Tudball. 
GOKUL AND oraers—Derenpants— 
APPELLANTS ° 

versus 


KARAN SINGH AND OTHERS— PLAINTIFFS— 


RESPONDENTS. 

Specific Relief Act (E of 1877), s. 41—Instrument 
exccutel by minor—Canrellation—Plea for compensation 
not taken in first Court — Second appeal -High Courts 
discretion to remand cise for determination of question 
of compensation. 

The policy of law is not to encourage persons to take 
transfers and alienations from minors. 

A sale-deed was executed by minors, who after- 
wards sued for the cancellation of sale-deed and 
possession. In tho first Court the defendants did 
not raise tho plea that they were entitled to com- 
pensation tnder section 41 of the Specific Reliof 
Act. 

This point was, therefore, not gone into by the 
first Court, nor was evidence taken uponit. The 
plea was taken inappeal before the District Judge 
for the first time, but he also did not consider it: 

Held, under the circumstances, that the High 
Court did see no reason in second appeal to remand 
the case to the lower Court for determination of the 
question of compensation. 


Second appeal from the decision of the 
District Judge of Meernt, dated the 23rd of 
December, 1909. 
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The Hon’ble Mr. Moti Lal Nehru, for the 
Appellants. 

Mr, Mohan Lal Sundal, for the Respond- 
ents. 

Judgment.—tThis appesl arises out 
of a suit to set aside acertain sale-deed made 
by one Karan Singh in favour of Gokul. The 
plaintiffs alleged that at the timeof the sale 
both were minors. 

The sale was by Karan Singh alone and 
they, therefore ask, that the sale should be 
declared null and void, and for possession. 
The defendants plead that Karan Singh was 
an adult not only at the time of the institution 
of the present suit but also at the time of 
the execution of the sale-deed, that at the 
time he was manager of the family property 
and that the sale-deed was for family necessity, 
a portion of the consideration, t.e., about 
Rs. 1,100 being used to satisfy the incum- 
brances on the property and the balance paid 
over for family necessities at the time. The 
main issue was whether or not Karan Singh 
was a minor when the sale-deed was execut- 
ed. Both Courts below have concurred in 
finding that he was a minor. The learned 
Advocate for the appellant in this Court has 
confined hisarguments to urging that the 
Courts below ought to have considered the 
question whether or not compensation should 
be given by the plaintiffs as condition to set- 
ting aside the deed relying on the provisions 
of section 41 of the Specific Relief Act. The 
question whether compensation should be 
given under section 41 ought to have 
been gone into and he asks usto remand 
the case for that purpose to the Court 
below. 

In our opinion. itis the policy of the law 
not to encourage persons to take transfers 
and alienations from persons who are minors. 
We are bound by the finding of the Courts 
that the plaintiff Karan Singh was a minor. 
There is no express finding that the defen- 
dants knew he wasa minor but it appears 
clearly that the Registrar refused to register 
the sale-deed at first on this very ground. 
The defendant never claimed in the Court 
of first instance or in his written state- 
ment that he was entitled to compensa- 
tion under section 41. The matter has never 
been gone into as there was no evidence upon 
which the lower appellate Court could act. 
It is, no doubt, true that the point was raised 
more or less by the 7th ground of appeal to 
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the lower appellate Court. We find on look- 
ing at the bond that it was dated the 3rd 
of July 1900. It was only for the sum of 
Rs. 350. The interest was 15 per cent. com- 
pound interest with six monthly rests and it 
appears to have swelled to Rs. 1,132 in 1908. 
Furthermore it was made by one Dalel Singh, 
who couldonly have mortgaged the family 
property for legal necessity. He was an elder 
brother of the present plaintiffs. 

Under all these circumstances and par- 
ticularly having regard to the fact that the 
defendant did not lay specific claim in the 
Court of first instance to the relief he now 
seeks, we see no reason why the case should 
not be sent back. The appeal is dismissed 
with costs including pleader’s fees in this 
Court on the higher scale. 

Appeal dismissed. 





(s.c. 7A. L. J. 1146.) 

ALLAHABAD HIGH COURT. 
Seconp Cryin Appear No. 769 or 1909. 
October 25, 1910. 

Present:—Mr. Justice Richards and 

Mr. Justice Tudball. 

JAGAT NARAIN AND ANOTHER— DRRENDANTS 
——-APPELLANTS 
versus 

SRI KISHAN DAS—Puratntirr— 


RESPONDENT. 

Contract Act (IX of 1872), s. 30—Wagering contract— 
Principal and agent —Money paid by agent on behali of 
principal on wagering contract—Liability of principal. 

Anagent, who has paid wagering losses for his 
principal, is entitled to recover the same from the 
latter. 

Shibbo Mal v. Lachm in Das, 
(1901) 33, followed. 

Thacker v. Hardy, + Q. B.D. 685; 48 L. J. Q. B. 289; 
33 L. T. 595; 27 W. R. 158, referred to. 


Second appeal from the decree of the Dis- 
trict Judge of Cawnpore, reversing a decree 
of the Subordinate Judge of Cawnpore. 

Dr. Tej Bahadur Sapru, for the Appellants. 

The Hon’ble Mr. Sunder Lal (with him Dr. 
Satish Chunder Banerji), for the Respondent. 

Order.—The learned Judge has de- 
cided in the plaintiff’s favour, assuming 
that the hundis were given for money due to 
the plaintiff by the maker of the hundis on a 
wagering transaction. He has arrived at the 
conclusion that the plaintiff carried on busi- 
ness in three different places, on the ground 
that the accounts of business transacted at 
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three different places were separately kept. 
In our opinion, the decision bised on this 
presumption cannot possibly be supported. 
If the consideration for the hund?s were 
illegal, having regard to the provisions of sec- 
tion 30 of the Indian Contract Act, the plain- 
tiffis not entitled to recover, notwithstanding 
that he carried on business in different places 
under different names. The learned Judge 
has refrained from recording a finding as to 
whether or not the consideration for the 
hundis was illegal. We must accordingly 
refer the following issue for trial to the 
lower appellate Court:— 

. “Was the consideration for the hands sued 
on illegal, having regard to the ‘provisions of 
section 30 of the Indian Contract Act?” 

On return of the finding ten days will 
be allowed for filing objections. 

[The Court below found that the hundis 
were executed by the defendants for money 
lost by the plaintiff, as their agents, on 
wagering contract. ] 

Judgment.—tThis appeal came before 
us on 3rd of May, 1910. The suit was one 
on footof certain hundis. The defence was 
that the kundis were given for the value of 
certain goods which the plaintiff failed to 
deliver, and that there had been certain 
wagering contract between the plaintiff and 
the defendants, and that the plaintiff wrong- 
fully applied the Lundis to the satisfaction, 
not of the price of the good which had been 
purchased but to the settlement of the wager- 
ing account. The Court of first instance 
decided in favour of the defendants on 
the ground that the hundis represeuted a 
wagering coniract. The lower appellate 
Court in the first instance refrained from 
going into the question as to whether or 
not the hundzs were given in settlement of 
a wagering contract, and decided the case 
on the ground that the different branches of 
the plaintiff’s firm in different cities were 
separate entities, and that even if the contracts 
were wagering contracts, they werenot wager- 
ing contracts entered into with the Cawnpore 
branch of the plaintiff's business We 
accordingly referred an issue to ascertain what 
was the real consideration for the hundis, 
and whether it was illegal having regard to 
the provisions of section 80 of the Indian 
Contract Act. The finding on thisissne has 
now been returned, and the Court has found 
that the Lundis represent the amount due 
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by the defendants to the plaintiff on accounts 
settle1 between them as principal and’ agent, 
in other words, that even assuming that the 
transactions were gambling transactions 
in the sense that it never was intended 
that actual delivery of goods should be made, 
nevertheless the wagering contract wis not 
between the plaintiff or the other branches of 
his firn and the defendants, but that the 
silver bars were purchased and sold by 
the plaintiff from or to third pirties as agent 
for the defendants. An objection has been 
filed to this finding on various grounds. 
But it has not been suggested that there 
was no evidence on which the Court was 
entitled to come to the finding at which it 
arrived. Ithas been argued that this finding 
was a new case which was not put forward at 
any time by either of the parties, at least 
until the issue was referred. We find, 
however, that in the third ground of appeal 
to the lower appellate Court the plaintiff, in 
effect, took this very ground, namely, that 
even if the transactions were in their nature 
gambling transactions because the delivery 
of the goods was not contemplated, never- 
theless the plaintiff was the agent of the 
defendantand was entitled to recover the 
loss ho had sustained. We think that the 
finding on the issue is binding upon us, and 
that being so, we are bound by the authority 
of the case of Shébbo Mal v. Lachman Das 
(1). In that case it was expressly held that 
an agent who has paid wagering losses for 
his principal is entitled to recover. The 
learned Judges decided on the authority of 
the case Thacker v. Hardy (2). This last 
mentioned authority was decidéd when the 
law in England in respect of gambling 
transactions was practically identical with the 
present law in this country as provided by 
section 30 of the Indian Contract Act. The 
result is that the appeal must be dismissed 
with costs including in this Court fees on 
the higher scale. 


Appeal dismissed. 
(1) 23 A. 165; A. W. N. (1901) 33. 


(2) (1878) L. R. 4 Q. B. D. 685 ; 48 L. J. Q. B. 289 
89 L. T. 595; 27 W. R. 153. 
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(s. c. 7 A. L. J. 1149.) 
ALLAHABAD HIGH COURT. 
First CIVIL APPRAL FROM Oxper No, 24 

; or 1910. 

October 27, 1910. 
Present:—Sir George Knox, Kr., Judge, and 
Mr. Justice Karamat Husain. 
TOTA. RAM— APPLICANT — APPELLANT 
Versus 
RAM CHARAN—Obpposite Party— 


RESPONDENT. 

Guardigns and ards Act (VIII of 1890), s. 

, Guardian of minor rwidow—Father—Distant er of 
* nusband—Test—Welfar e of minor. 

The real test, which a Court has to apply in the 
appointment, of 2 guardian of a minor, is that laid 
down in section 17 of Act VIII of 1890. The Court 
must see what will be for the welfare of the minor. 

Where a childless minor widow was living happily 
with her father: 

Held, that the father should be appointed her 
guardian in preference toa distant relation of her 
deceased husband. 

Khudivam Mookerji v. Bowwari Tal Roy, 16 C. 584, 
referred to, 


First Appeal from an order of the District 
Judge of Aligarh. 

Mr. Benoy Kumar Mukerji, for the Applicant. 

Dr. Tej Bahadur Sapru, for the Opposite 
Party. 
~ dudgment,—tThe District Judge of 
Aligarh had before him an application made 
by Tota Ram, admittedly a very distant re- 
lative of one Joti Prasad deceased. The 
applicant was to be appointed as guardian 
of the person and property of the widow of the 
deceased Joti Prasad. The said widow, 
Musammat Reoti, is a girl of only 12 or 
13 years of age. She has been up to this time 
apparently in the custody of her father. 
Under these circumstances the Court below 
considered it only expedient thet she should 
remain under that eustody and not under 
the custody of this admittedly very distant 
relative. On behalf of Tota Ram, who has 
appealed from the order of the District Jadge 
refusing his application and appointing the 
father Ram Charan as guardian, our atten- 
tion is called to the case of Khudiram Mookerjz 
v. Bonwart Lat Roy (1). In that case the 
learned Judges held that—under the text of 
Narada cited in the Dayabhagha, to the effect 
that, when the husband is deceased, his kin 
are the guardians of his childless widow—if 
no other reason is made ont against the 
husband’s kin preference should be given to 


them over the widow's paternal relations 
(1) 16 C. 584, : 
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when s certificate of administration is re- 
quired. No text has been cited to us frcm 
the Mitakshava or the Mitukshara School 
of Law, but inamatter of this kind, the 
real test which a Court has to apply 
is the test laid down in section 17 of Act 
VIII of 1890. The point, the Courts 
have to consider, is what will be for the welfare 
of the minor. “We think it by no means for 
the welfare of the minor that a girl of twelve 
or thirteen should he relegated to the 
guardianship of a distant relative when she 
has already at her own door a gnardian and 
is living happily under the guardianship of 
her own father. The Court below has ex- 
ercised a very proper discretion in the matter. 
We are not prepared to interfere with the 
order of the Conrt below and dismiss the 
appeal with costs. 
Appeal dismissed, 


(s. ¢. 12 C. L. J. 376.) 
CALCUTTA HIGH COURT. 

Sgconp Civi Appuar No. 1827 or 1892. 

January 29, 1894. 

Preseni:—Mr. Justice Norris and 

Mr. Justice Banerjee. 

SHEODENI ROY AND OTHERS— DEFENDANTS 
—APPIELLANTS 
VeETSUS 
CHOWDHURY CHATOORBHUAJ ROY 
AND OTHERS—PLAINTIFFS— RESPONDENTS. 

Burden of proof—Defendant holding some land as 
„ tenant of plaintiff —Whether defendant tenant im res- 
* pect of other land. 

The mere fact that the defendants hold some 
lands gs tenants under the plaintiffs, would not be 
sufficient to throw upon tho plaintiffs the burden of 
showing thatin respect of any other land in tho 
Zemindari, which the defendants may be foundto be 
in possession of, they have no right as tenants, 

The burden of proof i in a case like this lies npon the - 
defendants. 

Raj Kishen Mookerjee v. Pearee Molun Mookerjee, 20 
W. R. 421 and Batai Ahir v. Bhuggobutty Koer, 11 C. 
L. R. 476, followed. 

Rhidoy Kristo v. 
distinguished. 
` Appeal from the decree of the District 
Judge of Shahabad, dated ibe 30th May, 
1892, reversing tbat of the Subordinate 
Judge of Shahabad, dated the 28th Sepiem- 
ber, 1891. . 

Babus Mohiny Mohan Roy and Giris Chandra 
Chowdhury, for the Appellants. 


Babus Akril Chunder Sen and Makhan fal, 
for the Respondents, 


Nobin Chunder,12C.L. R. 457, 
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Judgment.—tThis appeal arises out 
` of a suit for possession of land brought by the 
plaintiffs-respondents on the allegation that 
the defendants have taken wrorgful pos- 
session of the same. The defence was that 
the land in suit had not been wrongfally 
taken possession of by the defendants, 
bat was part and parcel of their ances- 
tral holding under the plaintiffs, The 
first Court, whilst entertaining grave 
doubts about the title of the defendants, 
dismissed the suit, because, in its judg- 
ment, the plaintiffs were not able to 
show that they had been dispossessed as 
nileged. On appeal by the plaintiffs, the 
lower appellate Court has reversed the 
decision of the 4rst Court and given the plain- 
tiffs a decree, holding that the defendants 
failed to make ont any title as tenants to the 
land in dispute, and that the plaintiffs, as 
the admitted landlords,’ were, therefore, 
entitled to possession. On second appeal, it 
is contended that the lower appellate Court is 
wrong in throwing upon the defendants the 
burden of proving their title, when it was 
admitted by the plaintiffs that the defendants 
were their tenants in respect of some land in 
their zemindavi; and in support of this 
contention, the case of Rhiduy Kristo Mistri v. 
Nobin Chuntder Sen (1), is cited. We do not 
think there is any force in the contention of 
the appellants. The case cited is clearly 
distinguishable from the present. There the 
plaintiff sued to recover khas possession of 
some land, which he alleged was outside the 
howla or tenure held by the defendant, and 
which the defendant had encroached upon by 
extending the boundary of his howla. In 
the present case, there is no admission by the 
plaintiffs that the lands in suit are contiguous 
tithe admitted holding of the defendants, or 
that they have come to the possession of the 
defendants by encroachment. The mere 
fact that the defendants hold some lands as 
tenants under the plaintiffs, would not be 
sufficient to throw upon the plaintiffs the 
burden of showing that in respect of any 
other land in the zemindard which the defen- 
dants may be found to be in possession of, 
they have no right astenants. The burden 
of proof in a case like this lies upon the 
defendants, and this view is quite in accordance 
with the rule laid down by this Court in 


several cases of which we need only refer 
(1) 12 0. L, R. 457. 
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to two, namely, Rej Kishen Mookerjee v. Pearee 
Mohun Mookerjfee (2) and Batai Ahir v. 
Bhuggobutty Koer (3). We may observe that 
in this case both parties went into evidence, 
and the lower appellate Court has distinctly 
found that the defendants have failed to 
make out any right to the land in dispute 
That being so, and the plaintiffs being the 
admitted proprietors of the estate in which 
the land in dispute is situate, the plaintiffs 
would be entitled ton decree for possession, 
unless it is shown that not the plaintiffs buts 
other persons dre entitled to such possession. 
That has not been shown nor suggested in 
this case ; and accordingly we think that the 
decree given hy the lower appellate Court 
is right and must be affirmed with costs. 


Appeal dismassed, 
(2) 20 W. R. 421. 
(3) 11 C. L. R. 476. 


(s. €. 12 ©, L. J. 407.) 
CALCUTTA HIGH COURT. 
Secono Orvin Arpeau No. 1341 or 1895. 
April 22, 1899. 
Present: —Mr. Justice Banerjee and 
Mr. Justice Rampini. . 
Rai MOHAN SAHA—P aintirr— 
APPELLANT 
VOTSUS 
SASHANKA MOHAN ROY—Darexoast 
— RESPONDENT. 

Revenue Sale Law (Act XI of 1859), 4. 37—Bengai 
Government Indemnity Regulation (XI of 1822), 5. 34 
—New allolment of jamu by Government of India— 
Irregularly separated estate. 

Under section 34, Regulation XI of 1822, the 
Governor-General in Council could, on a proper 
representation being made, have ordered a new 
allotment of the jama of anirregularly separated 
estate, if such representation was made within ten 
years after the separation of the estate, and where 
no such representation is shown tohave been made, 
and the estate actually continued in the Collector’s 
Rent Roll as an entire estate paying separate revenue 
to Government, the provisions of section 37 of Act 
XI of 1859 would apply. NAK 

Appeal from the decree of the District 
Judge of Dacca, dated the 14th June, 1895, 
reversing that of the Subordinate Judge of - 
Dacca, dated the 80th April, 1894. 

Messrs. Jackson and Woodroffe and Babu 
tarak Nath Sen, for the Appellant. 

Sir Charles Paul and Babus Sree Nath Das, 
Basanta Kumar Bose and Monmotha Nath 
Mitter, for the Respondent, 
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Judgment.—tThis appeal arises out 
of a suit brought by the plaintiffs-appellants 
fordeclaration = their title to and recovery 
cf, khas possession of certain lands described 
as Chuck No.1 in Mouza Sailpara, in Taluk 
Ramkristo Deo, bearing No. 5496 on the 
Rent Roll of the Dacca Collectorate. The 
plaintiffs alleged that they had purchased 
Estate No. 5496 at a sale for arrears of 
revenue in 1890. The cefence,.so far as 
it is necessary to consider 16 for the purposes 
of this appeal, was that the suit was barred 
by limitation; that the estate purchased by 
the plaintiff having been an irregularly 
separated estate, the provisions of Act XI of 
1859 were inapplicabie to it; that the defen- 
dants had been holding the land in dispute as 
a shtkmt taluk called Ram Chandra Sen, 
existing from the time of the Permanent 
Settlement; and that the land in dispute 
did not form any part of the estate purchased 
by the plaintiffs. 


The first Court found for the plaintilfs © 


upon all the issues raised in the case; and 
ib accordingly gave them a decree. On 
appeal the lower appellate Court has reversed 
the first Court’s decree and dismissed the 
plaintiffs’ suit, holding that the provisions of 
sectiun 37 of Act XI of 1659, were not 
applicable to this case, the estate purchased 
by the plaintiffs having been an irregniarly 
separated estate, and thas if that was so, 
the claim was also barred by limitation, and 
having taken that view of the case, the lower 
appellate Court considered it unnecessary to 
discuss the question, upon the evidence, as to 
whether the land in dispute was included in 
the estate purchased by the plaintiffs. 

In second appeal, it is contended for the 
plaintiffs that the lower appellate Court is 
wrong in holding that the provisions of 
section 37 of Act XI of 1859, were inappli- 
cable to this case by reason of the estate in 
question having been irregularly separated, 
and that itis, therefore, wrong in holding 
that the claim was barred by limitation. 

We are of opinion that this contention 
ought to prevail. Itis clear, upon the facts 
found, that the estate was sold, under 
Act XI of 1859, in 1890, that the plaintiffs 
obtained a sale certificate in the form pres- 
eribed by Act XI of 1859, and that the 
sale certificate, under the specification of 
the mahal mentions No. 5496 as the 
number of the estate in the Collectorate 
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Towji ; it mentions the nama of the former 
proprietor, and it mentions a certain am vant 
as the sudder jama. It is clear from the 
finding of the first Cont, and this finding is 
not reversed by the lower appellate Court, 
that “even if it were true that the estate 
No. 5496 is an irregularly separated estate, 
the irregular separation having. admittedly, 
taken place prior to 1839, the right which 
the Government had, under section 34 of 
Regulation XI of 1822, was never exercised 
with reference to it; the fhak authorities 
took it ahd measured it as an independent 
estate ; the Collector recognised and registered 
it as such: the Government 1evenue was 
realized on it as an independent estale for 
about half a century, aud, ultimately, it was 
sold by Government for arrears of revenue 
asan estate as defined in section I, Act VIL 
(B. C.) of 1868, and a certificate was granted 
as being the šale of an entire estate under 
The learned 
Judge below does not displace the finding 
that the estate has remained on the general 
register of the Collectorate as an entire 
estate ever sinea its separation in or before 
1839; and Exhibit 8, filel in the case, 
clearly shows that the estate No. 5496 is 
entered in the Collector's Rent Rollas an 
entire estate paying revenne fo Government, 
That being so, we think that the learned 
Jadge below was wrong in holding that 
because, in its inception, the estate might 
have heen irregularly separated so far back 
as 1839, the incidents attaching to the sale 
of an entire estate in the permanently settled 
districts of Bengal, Behar aud Orissa under 
Act XI of 1859, did not attach to the sale of 
this estate held in 1890. Under section 34, 
Regulation Xf of 1822, the Governor-General 
in Council could, on a proper representation 
being made, have ordered anew allobment 
of the jama, if such representation was 
made within ten years after the separation 
of the estate. No such representation is 
shown to have been made, and the estate 
actaally continued in the Collector’s Rent 
Roll as an entire estate paying separate 
revenue to Government. That being so, the 
provisions of section 37 of Act XI of 1859, 
apply to the case; and the plaintiffs’ pur- 
chase having taken place in 1890, no question 
of limitation can arise in the case. The 
grounds upon which the lower appellate 
Court reversed the decree of the first Court, 
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are, therefore, clearly wrong in law, and so 
the decree of the lower appellate Court 
must be set aside; as the lower appellate 
Court, in the view it took of the case, did 
rot think it necessary to consider the question 
raised in the fourth and fifth issues, the case 
must go back to that Court in order that 
it may dispose of the case after determining 
the qnestions raised in these iwo issnes, and 
those two issues alone, upon the evidence in 
the record. The costs of this appeal will 
abide the result, 


Appeal allowed: case remanded, 





{s. ©. 12 C. L. J. 423.) 
CALCUTTA HIGH COURT. 
Secoyp Civin Appeat No, 466 op 1908. 
May 17, 1910, 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
NISTARINI DHBI— PrAINTIEP— APPELLANT 
Lerses 
CHANDI DAS] DEBI—DEFENDANT— 


RESPONDENT. 

Limitation Aet (XF oj 1877},s.19, Seh. I, aris. 65,115, 
120— Suit for money due under ayreement—Speci fied 
sum of money — Compensation for breach of contract— 
Plaint—Amend ment—Diseretion of Court— Test. 

A suit may properly he described as one for com: 
pensation for breach of contract within the meaning 
of article 115 of the second Schedule to the Limitation 
Act of 1877, although it may be a suit for recovery 
of a specified sum of money duo under the contract. 

Ganesh Krishna v, Madhavrav Rarji, 6 B.75 and 
Nobo Coomar Mookhopadhya v. Siru Afuilick, 6 O. 94, 
followed. 

The discretion of the Court in the matter of grant- 
ing or refusing an application for amendment of the 
plaint, cannot be restricted by an inflexible rule of 
law, It must be decided upon the circumstances of 
cach individual case, whether such application should 
be granted or not. The test to be applied is, whether 
the party against whom the amendment is sought 
would be prejudiced if the application of tho plaintiff 
were granted; but observing due caution in that 
regard, the time and extent of each amendment are 
in the judicial discretion of the Court. 

Chhayemannessa v. Kazi Basiran, 5 Ind. Cas. 582; 
11 C, L. J. 285; 37 0.399, followed, 

An acknowledgment to be valid under section 19 of 


the Limitation Act need not be addressed to the 
creditor. 


Mantram Seth v. Seth Rupchand,4C. L. J, 94; 8330. 
1C47; 33 [. A. 1€5; 8 Bom. L, R. 501; 10 C. W. N. 57d; 
1 M. L. T. 199; 8 A. L. J. 525; 16 M. L. J. 300; 2 N. L. 
R. 180 and Brojo Nath Saha v. Gaya Sundari, GC. L. 
J. 141, followed. 

Mylapore Iasawny v. Feo Kay, 14 0. 801; 14 I.A. 
163 and Imam Ali v. Baij Nath Ram Sahu, 3 CO. L.J, 
576; 33 O. 613; 10 C.W.N. 651, should be disregaréed, 
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Appeal from the decree of the District 
Judge of Hooghly, dated the 11th November, 
1907, confirming that of the Munsif of 
Howrah, dated the 15th July, 1907. 

Babus Dwarka Natı Chakravarti and 
Biraj Mohan Mojumdar, for the Appellant. 

Babus Jogendra Nath Mukerjce and Mohini 
Mohan Chatterjee, for the Respondent. 

Judgment.—tThis is an appeal on 
behalf of the plaintiff in an action for recovery 
of money due under a contract. Under the 
terms of the agreement in question which 
was fled in Court on the 10th September, 
1901, in the course of a previous litigation 
between the parties, the plaintiff was entitled 
to recover from the first defendant asum of 
Rs. 500 to be paid within eight months 
from the 9th April, 1901. The agreement, 
however, provided that if there was de- 
fault in payment of the money, interest 
would run at the rate of one per cent. per 
mersem up to the date of realization and 
that ihe cause of action for asuit for recovery 
of money would arise on the 17th November, 
1902. The plaintiff commenced the present 
action for recovery of the money on the 20th 
December, 1906, upon the allegation that the 
contract bad been broken and that he was con- 
sequently entitled to recover Rs. 765, the 
aggregate of principal sum and interest due 
thereon. In the plaint, the plaintiff alleged 
that the first defendant had paid from time to 
time several sums on account of interest the 
total of which amounted to Rs. 50, and that 
as the last payment of interest was within 
three years before the commencement of the 
suit, the claim was not barred by limitation. 
No attempt appears to have been made in 
the Courts below to establish this allegation 
of payment of interest. But the plaintiff 
relied upon an acknowledgment alleged to 
have been given by the first defendant on the 
29th September, 1905, in order to save the 
claim from the bar of limitation. The learn- 
ed Judges in the Courts below have con- 
currently held that this document could not be 
received in evidence, because it was produced 
at alate stage of the case in the original 
Court and also because the case attempted to 
be set up was materially different from the 
case made in the plaint. In this view the 
District Judge in concurrence with the Court 
of first instance has dismissed the suit. 

The plaintiff has now appealed to this 
Court, and on her behalf it has been con- 
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tended thatthe suit is not barred by limit- 
ation, because article 120 of the second 
Schedule to the Limitation Act is applicable, 
and in any event if any other article is held 
applicable, the acknowledgment of the 29th 
September, 1905, ought to be allowed to be 
proved. It has further been suggested that 
such acknowledgment is sufficient in law to 
save the claim from the bar of limitation. In 
answer to this argument, it has been contended 
by the learned Vakil for the respondents that 
either article 65 or article 115 of the second 
Schedule to the Limitation Act governs the 
case, which is, therefore, clearly barred by 
limitation. It has further been argued 
that the Courts below exercised their dis- 
cretion properly when they excluded from 
consideration the document said to con- 
tain the alleged acknowledgment of the 29th 
September, 1905. 

In so far the first point urged on behalf of 
the appellant is concerned, we are of opinion 
that article 120 has no application to the case 
which is governed either by article 65 or 
article 115. Article G5 provides that a suit 
for compensation for breach of promise to do 
anything at-.a specified time or upon the 
happening of a specified contingency must be 
commenced within three years from the time 
specified for the performance of the promise. 
Article 115 provides that a suit for compensa- 
tion for breach of any contract, express or 
imped, vot in writing registered and not 
herein specially provided for, must be com- 
menced within three years from the date when 
the contract is broken. It has been suggest- 
ed by the learned Vakil for the appellant, 
that article 115 has no application, because 
the suit is for recovery of a specified sum of 
money. In our opinion, there is no force in 
this contention. Itis clear from the deci- 
sion of the Bombay High Court in Ganesh 
Krishna v. Madhavrav Ravji (1) and of this 
Court in Nobo Coomar Mookhopadhya v. Siru 
Mullick (2), that a suit may properly be des- 
cribed as one for compensation for breach of 
contract within the meaning of article 115, 
although it may be a suit for recovery of 
a specified sum of money. In the case 
before us, it may further be observed that the 
suit is not only for recovery of Rs. 500 which 
the defendant is alleged to have agreed to pay 
to the plaintiff, but also for recovery of dam- 


ages for non-payment of this sum on the 
(1) 6B. 75. 
(2) 0 0. 94. 
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specified date. Thesuitis, therefore, clearly 
either one for compensation within the mean- 
ing of article 115 or one for compensation for 
breach of promise to do anything at 2 speci- 
fied time within the meaning of article 65. 
We must consequently hold that article 120 
has no application and that the question of the 
validity of the acknowledgment must be de- 
termined. 

In so faras the second point urged on behalf 
of the appellant is concerned, it has been 
suggested that although the document of the 
29th September, 1903, was produced at a late 
stage of the proceedings, it onghtto have been 
received in evidence, because the document is 
one which was undoaltedly executed by the 
defendant and was registered. Talewar Singh 
v. Bhagwan Dass (3), Mewa Lal v. Kumerii 
(4). In answer to this argument it has been 
argued by the learned Vakil for the respond- 
ent that under section 50 of the Civil Pro- 
cedure Code of 1832, it was obligatory upoa 
the plaintiff to state with precision in the 
plaint, the ground upon which she sought to 
save the claim from the bar of limitation and 
that she cannot be allowed ata late stage of 
the proceedings to set up a different ground 
in this respest from the one specified in the 
plaint. In support of this proposition, re- 
lance has been placed upon the decision of 
this Court in the case of Jogeshwar Roy v. 
Raj Narain Mitter (5). That decision, how- 
ever, does not, in our opinion, lay down auy 
inflexible rule of law, as is clear from the 
subsequent decision of this Court iu the case 
of Raghu Nath Bhagat v. Syed Samad 
Shah (6). We may further observe that it 
has been pointed out by the l:wned Judges 
of the Bombay High Court in Yakub Ebrahim 
Sayani v. Bai Rahimatbai (7), that when a 
plaintiff does satisfy the requirements of sec- 
tion 50 of the Code of 1882, corresponding 
with Order VII, Rule 6, of the Code of 1908, 
and states what, in his opinion, is the ground 
upon which he intends to get over the bar of 
limitation, he ought not to be precluded from 
taking another and not inconsistent ground, 
should he be later advised that the latter 
is the true ground. In our opinion, the 
principle thus indicated is well-founded on 
reason and ought to be adopted. The 

(8) 8 C. L. J. 147; 12 C. W. N. 312. 

(4) 10 ©. L. J. 33; 13 C. W. N. 797; 2 Ind. Cas. 946, 

(5) 310. 195; 8 C. W. N. 171. 

(6) 7 C. L. J. 569% 12 ©, W., N. 617, 

(7) 10 Bom. L. R, 346. 
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discretion of the Court in the matter 
of granting or refasing an application for 
amendment of the plaint, cannot be res- 
tricted by an inflexible rule of law. It must 
be decided upon the circumstances of each 
individual case, whether such application 
should be granted or not. The test to be 
applied is, whether the party against whom 
the amendment is sought would be prejudiced 
if the application of the plaintiff were grant- 
_ed; but observing due caution inthat regard, 
the time and extent of each amendment are 
in the judicial discretion of the Court. 
Chhayemannessa v. Kazi Bastran (8). Now 
in the case before us, as already stated, there 
does not appear to be any controversy as to 
the genuineness of the document, though 
there is a substantial dispute as to the 
binding character of the document upon the 


first defendant. The learned Vakil for 
the respondent has argued that if the 
document were received in evidence, it 


would have been open to his client to 
prove that ib was executed under circum- 
stances which did not make it binding upon a 
purdanashin lady. This, no doubt, is a weighty 
consideration. At the same time, we must 


remember that so far as the claim js 
based upon the original contract, there 
does appear to be a well-founded claim. 


Under such circumstances we are of opinion 
that the document ought to be received in 
evidence and an opportunity ought to be 
afforded to the defendant to show that the 
recitals in the document are nob binding 
upor her. : 

We may add that if the document of the 
29th September, 1905 is proved to be bind- 
ing upon the defendant, no question of 
limitation can possibly arise. 16 has been 
pointed out by their Lordships of the 
Judicial Committee in the case of Manzram 
Seth v. Seth Rupchand (9), that an acknow- 
ledgment to be valid under section 19 of 
the Limitation Act need not be addressed to 
the creditor. This decision must be taken 
to have set at rest the difficulty which was 
created by the earlier decision of their Lord- 
ships in the case of Mylapore Iyusaamy v. Yeo 


Kay 1 
(8) 11 G. L. J. 285 at p. 289; 37 O. 399; 5 Ind Cas. 
32. 
: (9) 4 C. L. J. 94 33 C. 1047; 33 I A. 165; 8 Bom. 
L. R. 501; 10 C. W. N. S74; 1M. D. T. 199; 3 A. L.J. 
525; 16 M. L. J. 300: 2 N. L. R. 130. 
(10) 14 C. 801; 14 I. A. 168. 
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constrained to hold in the case of Imam Al? 
v. Baij Nath Ram Sahu (11), that an acknow- 
ledgment to be operative, must be addressed 
to the creditor. ïn view of the later deci- 
sion of their Lordships, their earlier pro- 
nouncement must, in effect, be disregarded. 
The rule, therefore, which must be applied 
to this case is that laid down in the case of 
Maniram Seth v. Seth Rupchand (9), which 
has been subsequently followed in this 
Court in the case of Brojo Nath Saha v. 
Gaya Sundri Dassya (12). 

The result, therefore, is that this appeal is 
allowed, and the decrees of the Courts 
below are discharged. The case is remand- 
edto the Court of first instance, in order 
that the plaint may be amended, if the plain- 
tiff so desires, the deed of the 29th Septem- 
ber, 1905, received in evidence, and the case 
tried: upon the basis thereof. The plaintiff 
must pay tothe defendant her costs in all 
Courts incurred up to the present stage, 
such amount to be deposited in the first Court 
within one month of the receipt of the record 
in that Court. 

Appeal allowed ; case remanded, 


(11) 3G. L. J. 576; 33 O. 613; 10 0. W. N. 581. 
(12) 6 C. L. J. 141. 





(s. c. 12 0. L. J. 439.) 

CALCUTTA HIGH COURT. 
SrcoxD Civiu APPEAL No. 887 or 1899. 
August 9, 1901. 

Piesent:—Mr. Justice Rampini and 
Mr. Justice Gupta. 

RADHA RAMAN CHOWDHURI— 
PLAINTIFP—APPELLANT 
TENSUS 
BHABANI PROSAD BHOWMIK— 
DEVENDANT— RESPONDENT. 

Evidence Act (I of 1872), s. 92—Registered qabuliat 
—Contemporaneous oral agreement varying terms of 
qabuliat—dActsand conduct of parties—-Acceptance of 
reduced rent. 

The actsand conduct of the parties can only be 
proof (1) either of a contemporaneous oral agreement 
varying the termsof the registered contract, or (2) 
of a subsequent oralagreement having the same effect, 
In the former case, the evidence is excluded by 
section 92 of the Evidence Act, and in the latter case, 
by provision 4 to that section. 

Mayandi Chetti v. Oliver, 22 M. 261, followed. 

Satyesh CGhunder v. Dhunput Singh, 24 C. 20; 
Preonath Shaha v. Madhu Sudan, 25 C. 603; 2 C. 
W. N. 662 and Khenkar Abdur Rahaman v, Aly 
Hafez, 28 C. 256; 5 O. W, N, 351, explained. 
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Per Gupta J.—Tho more ageeptauce of a reduced 
rent, though it may amount to a full acquittance of 
rent for the particular yearor years for which the 
reut was paid, cannot operat> as a binding contract 
between the parties without proof of the agreement 
which formed the basis of the reduction granted, 


Appeal from the decrae of the District 
Judge of Rajshahye, dated the 13th January, 
1899, reversing that of the Munsif of Boalia, 
dated the 9th September, 1898. 

Babus Nilmadhub Bose and Mohini Mohan 
Chakrabarti, for the Appellant. 

Babu Kísori Lat Sarkar, for the Respond- 
ent, 

Judgment. 

Rampini, J—This appeal arises out of a 
suit for a declaration that the plaintiff's 
rent is less than that stated in the registered 
qabuliat executed by the plaintiff’s father, 
there having been, it is said, a contempora- 
neous oral agreement for the reduction of the 
rent. The District Judge has held that 
such a contemporansons oral agreement 
cannot be proved and has dismissed the 
suit. 

The plaintiff appeals. It would seem 
to me that the judgment of the Judgeis 
perfectly correct. The plaintiff is precluded 
from proving the contemporaneous oral 
agreement which he has set up in paragraph 
8of his plaint by the provisions of section 
92 of the Evidence Act. The learned pleader 
for the appellant argues that his client is 
entitled to give oral evidence of the subse- 
quent acts and conduct of the parties. But, 
in my opinion, he cannot do so. The acts 
and conduct of the parties can only be proof 
(1) either of a contemporaneous oral agree- 
ment varying the terms of the registered 
contract, or, (<) of a subsequent oral agree- 
ment having thesame effect. In the former 
case, the evidence is excluded by section 
92, and in the latter case, by proviso 4 to 
section 92, and bythe fact that the plaintiff 
in his plaint set up no subsequent oral agree- 
ment, but a contemporaneous oral agreement. 

The appellant’s pleader relies on the cases of 
Satyesh Chunder Sircar v. Dhunput Singh (1), 
Pieonath Shaha v. Madhu Sudan Bhuiya (2) 
and Khankar Abdur Rahman v. Alt Hafez 
(3). In the ‘first of these cases, the oral 
agreement set up was a subsequent agree- 
ment, modifying the terms of the original 


(1) 24 C. 20. 
(2) 25 O. 608; 2 C. W. N. 562. 
(3) 28 C. 256; 5 O, W. N. 351. 


791 


registered azreemant, and the ratio decideals 
was that the plaintiff had admitted this 
agreement and that, therefore, the defen- 
dant did not require to prove if and so 
the provisions of secsion 92 did not bar him. 
The latter two cases are cases of ostensible 
conditional siles, which it has always been 
permitted to b: shown to be mortgages. 
As pointed outin Rahtiman v. Ebili Baksh 
(4), such cases are an admitted exception t> 
the general rulelaid down in section 92 of 
Evidence Act. But there appears to be no 
ground for miking any further exception 
to the rule embodiel in the section or any 
further inroad upon the law. If the plea 
of the appellant in this case were allowed, 
the provisions of section 92 might as well 
be erased from the HM vidanee Act. 

The respondent relies on the cxe of 
Mayiwndi Chetti v. Olver (5), which is 
exactly in point. Tne facts of that case are 
similar to those of the present, except that, 
the agreement to reluca the rent sought 
to be proved was a subsequent agreement 
and not a contemporanesus one. The Madras 
High Court held that the agreement could 
not be proved and that the words “oral agree- 
ment” in the section include “ all unwritten 
agreements whether arrived at by word of 
mouth or otherwise,” by which latter ex- 
pression the Madras High Court meant what 
is called “evidence of the acts and conduct 
of the parties.” 

J would, therefore, 
with costs. 

Gupta, J. —I am of the same opinion, L 
have had considerable doubt as to whether 
the acceptance of a reduced rent for some 
years by the lessor did not amount toa 
waiver or release of a portion of the stipulat- 
ed rentin favour of the tenant appellant. 
But on careful consideration I have arrived 
at the conclusion that the mere acceptance 
ofa reduced rent, though it may amount 
to a full acquittance of rent for the particular 
year or years for which the rent was paid, 
cannot operate as a binding contract between 
the parties without proof of the agreement 
which formed the basis of the reduction 
granted. In the present case, the allegation 
of such an agreement was distinctly denied 
in the written statement; and though the 
Munsif found upen oral evidence and on a 


(4) 28 O. 7C. 
(5) 22 M. 261. 


dismiss this appeal 


BANKU BEHARY t. SHAMA CHURN. 


certain hisab or memorandum of account, 
marked Exhibit (11), that there was such an 
oral agreement, the learned District Judge 
found on appeal “that thereis no actual 
evidence and only scanty ground for inference 
as to the basis on which the rent was to be 
reduced.” In other words, the alleged con- 
temporaneous oral agreement was not proved; 
and the mere acceptance of rent at a reduced 
rate by the lessor, and after his death, by 
his widow, does not, in my judgment, 
amount to such an agreement or release of a 
portion of the rent as would bind their 
successor, the present respondent. No 
doubt, the Court of first instance found 
that the defendant respondent also accepted 
rent at the reduced rate, but as regards 
that, the finding of the lower appellate 
Court is as follows :—‘‘Krom evidence on the 
plaintiff’s side it appears’ that the defendant 
thought himself bound by the Will of the 
original lessor which has been set aside.” 

For these reasons, I agree with my learned 
brother in dismissing this appeal with costs. 

Appeal dismissed. 





(s. e. 12 0. L. J. 442.) 
CALCUTTA HIGH COURT. 
Seconp Civit Arevat No. 1775 or 1896. 
June 8, 1898. 

Present:—Mr. Justice O’Kinealy, and 
Mr. Justice Gupta, 

BANKU BEHARY SANYAL—Duerenvayt 

—APPELLANT 
versus 
SHAMA CHURN BHATTACHARJEH—. 
Puatntiv¥—Respon DENT. 

Evidence Act (I of 1872), s. 92, proviso (4)-- 
Reyistered qabuliat—Modification of terms—Oral 
agreement—Admissibility. 

A subsequent oralagreement, by which the plaintiff 
would get tho money for costs and wasilat and would 
make a deduction from the rent of tho defendant 
corresponding to the amount received, is quite a 
different arrangement; and if the gabuliat is 
registered, the defendant is not entitled to prove the 
oral agreement, under proviso (4) of section 92 of the 
Evidence Act. 

Appeal from the decree of the Subordinate 
Judge of Faridpur, dated the 10th Aagust, 
1896, affirming that of the Munsif of 
Faridpur, dated the 29th October, 1895. 

Babu Promotho Nath Sen (for Babu Kisori 
Lal Sarkar), for the Appellant. 

Babu Jyoti Prosad Sarbadhikart (for Babu 
Surendra Chunder Sen), for the Respondent. 
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Judgment.—tThis is an appeal from 
a decision of the Subordinate Judge of 
Faridpur, dated the 10th August, 1896. 

The plaintiff sued for rent on a registered 
qabuliat. That contract between the parties 
contained the following term: “Now with 
regard to the land of plot No. 2 comprised 
within the under-mentioned boundaries, 
appertaining to the mourasi jote of yours, 
which has bean held by Mr. Thomas Brae, 
at a rent of Rs. 125 a year, under an alleged 
dara settlement extending up to the year 
1302, and regarding which you have 
brought a suit in the Court of the Subordinate 
Judge of zillah Faridpur, against the said 
Saheb, to set aside the said ijara and to 
recover khas possession, with wasilat, d&c., 
of the said land, we shall get ourselves 
enlisted in the said suit as co-plaintiffs with 
you on the strength of this dar-mourast 
settlement, and carry on the said suit, and 
whatever may be recovered in the said suit 
upon the decision thereof such as hras 
possession of the said land, costs and 
wasiat, &c., shall be obtained by us by 
virtue of the dar-mourasi right; and we 
shall defray all the expenses that may be 
incurred in the suit.” So, in short, what 
they agreed upon with regard to the land of 
plot No. 2, was that the appellants were to 
get their names entered upon the record of 
the suit, and that they were to get costs 
and waszlaé in consideration that they 
should pay the expenses of the suit. The 
appellants now say that there was a subse- 
quent oral agreement by which the plaintiff 
would get the money for costs and wasilat 
and would make a deduction from their rent 
corresponding to the amount received. That 
seems tous quite a different arrangement ; 
and as the gabuliat isregistered, they are not 
entitled under clause (4) of section 92 of 
the Evidence Act to give evidence to prove 
the oral agreement. No doubt the document 
does give them the costs and wasilat, if they 
perform their part of the arrangement, but 
not otherwise. 

The appeal is dismissed with costs. 


Appeal dismissed. 
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` SURNOMOYEE PESHAKAR V. CHUNDER KUMAR DAS. 


(s.c.12 ©. U. J. 443.) > 
CALCUTTA HIGH COURT. 
Seconp Cryo Aergat No. 1052 or 1908. 
May 16, 1910. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
SURNOMOYEE PESHAKAR—DerFenDant 
: — APPELLANT 
versus 


CHUNDER KUMAR DAS—Ptarntirr— 


RESPONDENT. 

License —Revocability — Licensee 
permanent nature— Compensation, 

A license as a general rale is revocable at the Will 
of the grantor, for no interest in the land is conferred 
on the grantee by the grant ofalicense. But the 
license is irrevocable if the licensec, acting upon it, 
has executed works of a permanent character and 
has incurred expenses in their construction. 

Rochdale Canal Oo. v. King, 16 Beav. 680; 51 Eng. 
Rep. 924; 22 L. J. Ch. 604; 17 Jur. 1001, and Bankart 
v. Tennant, L. R. 10 Eq. 141 ; 39 L. J. Ch. 809; 23 L. 
T. 187; 18 W. R. 639, followed. 

The grantor of the license, however, is entitled to 
revoke it, if he makes compensation to the licensee 
for the loss he may incur by reason of the revocation 
of the license. 

Winter v. Brockwell, 8 East 808; 9 R. R. 454; 108 
Eng. Rep. 359, Liggin v. Judge,7 Ling. 682; 33 R. R. 
615; 5 M. and P. 712; 69 L. J. (0. s.) C. P. 202, Aldin 
v. Latimer, (1894) 2 Ch. 427 ; 63 L. J. Ch. 601;8 R. 
852; 71 L. T. 119;42 W.R. 453 acd Plimmer v. 
The Mayor of the City of Wellington, L. R. 9 App. 
Cas. 699 at p. 710; 53 L. J. P. C. 104; 51 L. T. 475; 
49 J. P. 116, relied upon. 

Appeal from the decree of the District 
Judge of 24-Pergannas, dated the 14th 
February, 1908, reversing that of the 
Munsif of Alipur, dated the llth January, 
1907, 

Babu Prokas 
Appellant. 

Babu Shib Chundra Palit, for the Respond- 
ent. : 

Judgment.—tThe subject-matter of 
the litigation which has- given rise to this 
appeal isa parcel of land, at one time admit- 
tedly the property of Keshub Chandra Baner- 
jee. The defendant was the mistress of 
Keshub Chandra and was allowed by him to 
erect a small buildirg on a portion of the 
1and which she had occupied for over 30 


executing works of 


Chandra Sarkar, for the 


years. The plaintiff claims title from 
Keshub by purchase. It appears that after 
estrangement had taken place between 


Keshub and the defendant, the former default- 
ed to pay rent due to the superior landlord. 
The result was that the landlord obtained 
a decree for arrears of reot and the pro- 
perty was sold in execution on the 17th 


September, 1897. The auction-purchaser 
subsequently transferred the property to 
the plaintiff on the 8th October, 1900. The 
plaintiff now seeks to eject the defendant as 
a trespasser. The defendant in the Court 
below set up a permanent right to the land. 
The District Judge, however, fonnd that 
the position of the defendant was in essence 
that of a licensee ; he consequently made a 
decree for ejectment of the defendant, sub- 
ject to the condition that he should pay her 
Rs. 150 as compensation for the value of 
the hnilding. 


The defendant has now appealed to this 
Court, and on her behalf it has been argued 
that no decree for ejectment ought to have 
been made inasmuch as she resided on this 
property for over 30 years. In our opinion, 
the view taken by the District Judge is 
correct and his decree ought to be affirmed. 
It is not disputed that a licanse, as a general 
rule, is revocable ab the Will of the grantor, 
for no interest in the land is conferred on 
the grantee by the grant of a license. The 
position, however, is differert, if on the basis 
of the licerse ihe licensee executes works 
ofa permanent character. It has been laid 
down in a Series of decisions, amongst which 
reference may be madeto Rochdale Canal Com- 
pany v. King (1) and Bankart v. Tennant (2), 
that a license is irrevocable, if the licensee, 
acting upon it, has executed works of a per- 
manent character and has incurred expenses 
in its construction. This rule is based upon 
the injustice which would be inflicted upon 
the licensee if after he had laid out money 
in works of a permanentcharacter, the licensor 
terminated his license. The reason for the 
rule shows that it must be taken subject to 
the qualification that the grantor of the 
license is entitled to revoke it, if he makes 
compensation to the licensee for the loss he 
may incur by reason of the revocation of the- 
license. This position is supported by the 
judgment of Lord Hllenborough in Winter v. 
Brockwell (3). In that case, the defendant, 
under a parol license from the plaintiff, had 
put a skylight on his own land. The plains 
tiff subsequently found that the new erection 
impeded light and airfrom going into his dwell- 


(1) (1853) 16 Beav. 630; 51 E. R. 924; 22 L. J. Ch. 
604; 17 Jur. 1001. 

(2) (1870) L. R. 10 Eq. 141; 39 L. J. Ch. 809; 23 
L. T. 187; 18 W. R. 689. 

(3) (1807) 8 East 308; 9 R. R, 454; 103 E, R. 859 
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ing-house. He, therefore, brought an action 
toremove thenuisance. Lord Ellenborough held 
that ths action was not maintainable, because 
on the basis of the license the defendant had 
incurred exdan3e3 and had executed works of 
a permanent character. The learned Chief 
Justice, however, observed that the license 
given by the plaintiff to erect the skylight 
having been acted upon by the defendant and 
expenses incarred, could not ba re called and 
the defendant made a wrong-doer, at least 
not without putting him in the same position 
as before by offering him to pay all the ex- 
penses which had been incurred in consequence 
of it. Thesame view was subsequently taken 
in the cases of Liggins vy. Inge (4) and at 
v. Latimer (5). The cases of Winter 
Brockwell (3) and Liggins v. Inge (4) were 
referred to with approval by their Lordships 
of the Judicial Committee in the case of 
Plimmer v. The Mayor of the City of Wellington 
(3). A similar view app2ars to have been 
adopted by this Court in the case of Prosonna 
Coonar Singha v. Ram Goomar Ghose (7),. 
which, however, is distinguishable from the 
case now before us on the ground that there 
the licensee did ust incur any expense in the 
construction of a work 
character. Under these circumstances, we 
must hold that the decree made by the Dis- 
trict Judge is correct and ought to be afirm- 
ed. The result is that this appeal is dismiss- 
ed with costs. 
Appeal dismissed. 

(4) (1831) 7 Bing. 632; 383 R, R.61E;5 M. and P, 
712;9L. J. (0. s.) C. P. 202. 

(5) (1894) 2 Ch. 427 ; 63 L. J. Ch, 601;8 R. 352; 
71 L. T. 119; 42 W. R. 458. 

(6) (1854) L. R. 9 A. C. 699 at p. 710; 583 L. J. P. 
C. 104; 5l L. T. 475; 49 J. P. 116. 

(7) 16 C. 640. 


(s. G. 12 O. L. J. 464.) 
CALCUTTA HIGH COURT. 
Secoxp Civiu Arrears Nos. 2772 AND 27733 
or 1907. 

May 3, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff.. 
SURENDRA NATH NAG CHOWDHURY 
—P.alNnTIRFF—APPELLANT 
versus 
GOPAL CHUNDER GHOSH AND OTHERS 


—DEFENDANTS— RESPONDENTS. 
Specific performance —Lease, compulsorily reyistrable 
—Not registered — Whether evidence of agreement to lease 
Indivisible contracl—Registralien Act UIE of 1877), 
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s. 77—Suit to compel, registration—dppeal before 
Registrar dismissed for default—Whether suit lies—- 
Limitation Act (XV of 1877), ss. 5, 6. 

Although a compulsorily registrable lease, which 
las not been registered, is inoperative as a 
lease, yet it is admissible in evidence in a suit to 
onforce specific performance of the contract which 
must be deemed to have preceded the execution of 
the lease. 

Tripoora Soonduree v. Russickh Chunder,15 W. R. 
189; 6 B. L.R. App. 1384; Meer Shumshare Ali v. Syud 
Lutafut Kareem, 18 W. R. 504, Kedar Nath v. Poora 
Sundari, 11 GC. TI: 543; 6 Ind. Cas. 634; Upendra 
Nath v. Umes Chandra, 6 Ind. Cas. 346; 12 0, L. J. 23, 
followed. 

Venkatasami y. Kristayya, 
Goundan v. Paramasiva Goundan, 
dissented from. 

Chinna Krishna v. Dorasami, 29 M. 193; Nalapot 
Reddi v. Ramalingachi, 20 M. 250and Nyuh v. 
Vavana, 5 M. H. C. R. 123, relied upon. 

It cannot be ruled as an inflexible proposition of 
law that overy contract to grant a lease is an 
indivisible contract and ought not to be specifically 
performed in respect of a portion only. 

Obiter dicta: —A. plaintiff is entitled to maintain a 
suit under section 77 of tho Registration Act, to 
compel the defendant to register an instrument, even 
if the plaintiff's appeal before the Registrar was 
dismissed for default. 

Sajibullah Sirkar v. Hazt Khosh Mohamed, 18 U. 
264, relied upon. 

A plaintiff in a suit under section 77 of the Rogis- 
tration Act to compel the registration of a document 
is entitled to the benefit of the provisions of section 
5 of the Limitation Act, 1877, and the suit is in timo 
if instituted on the thirty-first day after the order of 
refusal of the Registrar when the thirtieth day was 
a Sunday. 

Niyabutoolla v. Wazir, 8 C. 910 and Gurasharya v. 
President of Belgaum Town Municipality, 8 B. 529, 
relied upon. 


Appeals from the decrees of the District 
Judge of 24-Pergannas, dated the 3rd June, 
1907, reversing that of the Subordinate Judge 
of 24-Pergannas, dated the 21st December, 
1905. 4 

Babus Ram Chunder Mozumdar and Biraj 
Mohan Mojumdar, for the Appellant. 

Dr. Rash Benary Ghose and Babu Hari 


16 M. 341 and Palani 
6 M. L. J. 263, 


‘Charan Sarkhel, for the Respondents. 


Judgment. —This is an appeal on be- 
half of the plaintiff in a suit for registration 
of a leaseunder section 77 of the Indian Regis- 
tration Act, or, in the alternative, for specific 
performance of the contract to grant such 
lease. In the Court of first instance, the 
defendants amongst other defencas denied 
the existence of any such contract. This 
objection was overruled, and the conclusion 
of the original Court upon this part of the 
case has been affirmed by the District Judge, 
The Subordinate Judge held that the suit, 
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deemed as one under section 77 of the Indian 
Registration Aci, was barred by limitation, 
but that treated as a suit for specife per- 
formance of the contract to execute the lease, 
it could be maintained against some of the 
defendants. In this view, the Subordinate 
Judge made a decree for specific performance. 
But, as against some of the defendants, he 
dismissed the suit on the ground that two of 
them were not bound by the agreement enter- 
ed into on their behalf by the second defen- 
dant, and that as regards.two others who had 
succeeded as reversionary heirs to the estate 
of the husband of the 5th defendant, the con- 
tract was not operative as against them. 
Appeals were preferred against this decision 
by the defendants, and it was contended, first, 
that the suit treated as one under section 77 
of the Indian Registration Act ought to be 
dismissed, because the provisions of that sec- 
tion had not been: strictly complied with, and, 
secondly, that treated as a suit for specific per- 
formance of the contract to grant the lease, 
the suit ought to fail, because the defendants 
had already executed the document, so that 
the contract had ceased to ba executory, and 
specific performance could not be claimed in 
respect of an executed contract. The learned 
District Judge has upheld this contention 
and dismissed the suit. 

The plaintiff has now appealed to this 
Court, and on his behalf it has been 
contended that the view taken by the 
District Judge is entirely erroneous. In 
our opinion, there is no room fur. controversy 
that the decree made by the Subordinate 
Judge was correct and ought to have been 
affirmed. It has been argued by the learned 
Vakil for the appellant that the mere execution 
ofa lease by the defendants did not convert 
the executory contract into an executed con- 
tract, that the agreement between the parties 
was that the defendants would execute in 
favour of the plaintiff a lease and register it 
soas to make it an instrument operative iu 
law and that the mere execution of the docu- 
ment which was never registered by reason 
of the default of the defendants was. not 
complete performance of the contract. In 
our opinion, this contention is well-founded 
and must prevail. In support of this view 
it is sufficient to refer to the cases of Tripsora 
Svonduree v. Russick Chunder (1) and Meer 


(1) 15 W. BR. 159; 6 B. L. R. App. 134 
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A similar view has been recently adopt- 
edin this Court by Mr. Justice Fletcher, 
in the cise of Kedar Nath v. Poora Sundari 
(3), in which it was ruled that although a 
lease which has not been registered, though 
compulsorily registrable, is inoperative as a 
lease, yet it is admissible in evidence in a suit 
to enforce specific performance of the contract 
which must be deemed to have preceded the 
execution of the lease. This position has sub- 
sequently been affirmed by this Court in the 
case of Upendra Nath Banerjee v. Umes Chunter 
(4). The learned District Judge, in support 
of the contrary view, relied upon the 
decisions of the Madras High Court in 
the cases of Venkatasumi v. Kristayys (5), and 
Palani Goundan v. Paramasiva Gound m (6). 
That view, however, is, as we have already 
explained, not sustainable on principle, and 
the cases just mentioned have been dissented 
from in Chinna Krishna Reddi v. Dorasamt 
Reddi (7) and Nalappr Reddi v. Ramalingachi 
Reldi (8). The substance of the matter is 
that although the document has been executed, 
it is inoperative in law and wholly ineffectual 
to create title in the intended lessee. But 
it is nevertheless evidence of a valid agree- 
meut to execute a lease and may consequently 
form the foundation of an action for specific 
performance. This view is in accordance. 
with the earlier view of the learned Judges of 
the Madras High Court in Nynakka Reuthen 
v. Varana (9). We must, consequently, hold 
that the view taken by the District Judge 
cannot be supported. It has been suggested, 
however, on behalf of the respondents, that in- 
asmuch as the suit, treated as one for specitic 
performance of the contract to grant a lease, 
must fail as regards some of the defendants, 
the suit must be dismissed in its eutirety, be- 
eause the contract was entire and indivisible 
and ought not to be specifically performed in 
respect of a portion only. In answer to this 
objection, it is sufficient to observe that it was 
not taken in either of the Courts below, and 
thas it cannot be ruled as an inflexible proposi- 
tion of law that every contract to grant a lease 

(2) 18 W. R. 504. 

(3) 11 C. L. J. 548; 6 Ind. Cas. 631, 

(4) 12 C. L. J. 25; 6 Ind. Cas. 346. 

(5) 16 M. 341. 

(6) G M. L. J. 263. 

(7) 20 M. 19. 

(8) 20 M. 250, 

(WW) 6 M C, R. 129, 
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is an indivisible contract. If the lessee who 
seeks to enforce performance of the 
contract is willing to accept part per- 
formance, the defendants cannot very well 
say that by reason of their own wrongful 
conduct they are entitled ta have the entire 
claim dismissed. No doubt, it is conceivable 
that the istention of the parties might have 
been thatthe contract should be enforced 
either in its entirety or not at all: as for in- 
stance, in the case of Sarbesh Chundra v. 
Khetra Pal (10). The present case, however, 
is clearly of a very different description, aud 
cannot be defeated on the ground suggested. 
In the view we take of the right of the 
plaintiff to have a decree for specific perform- 
ance, it is not necessary to consider whether 
the suit might not be maintained as one 
under section 77 of the Indian Registration 
Act. It may, however, be pointed out that 
the view taken by the District Judge against 
the maintainability of the sunit, is contrary 
to at least two decisions of this Court. The 
District Judge appears to have held that be- 
cause an appeal preferred by the plaintiff be- 
fore the Registrar was dismissed for default, 
he has failed to comply strictly with the pro- 
visions of section 77 of the Indian Registration 
Act and Is consequently not entitled to main- 
tain a suit to compel the defendant to register 
the instrument. This view is opposed to the 
decision of this Courtin the case of Sajibullah 
Sirkur v. Hazi Khosh Mohamed Sirkar (11), 
The District Judge appears to have held 
further that as the suit, treated as one under 
section 77 of the Indian Registration Act, 
was instituted on the thirty-first day after 
the order of refusal of the Registrar had 
been made, it was barred by limitation, þe- 
cause the plaintiff was not entitled, in view 
of the provisions of section 6 of the limitation 
Act, to the benefit of the provisious of section 
5, althongh 30th day was a Sunday. This 
view, however, is opposed to the decision of 
this Court in the case of Nzjabutteolls v. 
Wazir (12), which was followed by the Bom- 
bay High Court in Guracharyya vw. The Presi- 
dent of Belgaum Town Municipality (13). The 
view, taken by the District Judge, is also 
opposed to the general principle recognised 
(10) 11 C.L. J. B46; LE C W. N. 45; 5 Inu, Cas. 
236. 
(11) 18 C. 264. 


(12) 8 C. 910. 
(13) 8 B. 520. 
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by the Legislature in section 10 of the General 
Clauses Act of 1897. Bat it is needless 
to discuss this aspect of the case, because the 
decree of the District Jadge must be set aside 
on the grounds previously stated. 

The result is that this appeal is allowed, 
the decree of the District Judge is set aside 
and that of the Subordinate Judge restored 
with costs both here and in the Courts below. 
The snit, however, will stand dismissed 
against defendants Nos. 3 and 4 and the re- 
spondents substituted in the place of defen- 
dant No. 5. Such of these respondents as 
have appeared in this Court will get their 
costs. This judgment will govern both Appeals 
Nos. 2772 and 27738 of 1907. 


Appeals allowed. 


(s. c. 12 C. L. J. 470.) 

CALCUTTA HIGH COURT. 
Seconp Civit Apraan No. 1094 or 1903. 
July 6, 1910. 

Presext:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 

HIRA LAL CHATTERJEWN—Derunpsnt— 
APPELLANT 
versus 
RAJ KUMAR MOOKERJEE—PLAINTIPF— 
RESPONDENT. 

Government promissory-note —Negotiable instruments 
—Neyotiable Instruments det (XXVI of 188L), ss. 13, 
50, 118 cl. (a)—Transfer—Presumplion of passing of 
consideration—Burden of proof—Clain against estate 
of dead person—LEvidence of plaintiff—Con oboration. 

Goverument promissory-notes come within the 
definition of ‘negotiable instruments in section 13 of 
the Negotiable Instruments Act which was intended 
toapply to them. 

Consequently the presumption is that a transfer of 
such note was made for consideration, and the onus, 
therefore, is in the first place upon the transferor to 
establish that the transfer by him in fayour of 
another was without consideration. 

When an attempt is made to charge a dead person 
ina matter in which, if he wero alive, he might have 
answered the charge, the evidence ought to be looked 
at with great care. The burden of proof in the 
first instance in such a case lies upon the plaintiff, bub 
it is not impossible that he may without any 
corroboration discharge the burden. 

In re Garnet, Gandy v. Macaulay, 31 Ch. D. Lat p. 
17 ; 50 L. T. 172; a2 W. R. 474, followed. 


Appeal from the decree of the District 
Judge of 24-Pergannas, dated the 26th March, 
1902, reversing that of the Subordinate Judge 
of Alipore, dated the 17th July, 1907. 

Mr. Chuckerbutty and Babus Sarat Chundra 
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Roy Ohowdhury, and Bhudeb Chunder Roy, for 
the Appellant. 

Babas Mahendra Nath Roy, Biraj Mohan 
Mojumdar, Troyiokya Nath Chuckerbutty and 
Mohini Mohan Chatterjee, for the Respondent. 

Judgment.—tThis is an appeal on be- 
half of the first defendant in an action com- 
menced by the plaintiff-respondent for re- 
covery of three Government promissory-notes 
of the nominal value of Rs. 2,500 or in the 
alternative for a decree for Rs. 2,500. The 
case for the plaintiff is that after the death 
of his father in 1903, his uncle Aghore Nath 
Chatterjee took charge of the estate left 
by bis father, that all his money came into 
the lands of his uncle, and that he himself 
was busy in the prosecution of his studies in 
the house of his maternal grandfather while 
his estate was under the management of his 
uncle. In 1905, the plaintiff alleges, Aghore 
Nath endorsed to him Government securities 
for Rs. 5,500. Later on, Aghore Nath was 
called upon to furnish security for the stay 
of certain execution proceedings, and as he 
had no funds at his disposal, he asked the 
plaintiff to make over to bim three Govern- 
ment securities of the value of Rs. 2,500. 
The plaintiff accordingly endorsed the securi- 
ties in favour of Aghore Nath which were 
subsequently deposited in Court. Upon the 


death of Aghore Nath, these securities have” 


passed into the hands of the legal representa- 
tive of his uncle, the first defendant in this 
suit and now the appellant before us. 
The plaintiff contends that the securities 
belonged ta him, that they were trans- 
ferred io his uncle without any cunsidcr- 
ation, and that consequently he is entitl- 
ed’ either to recover possession of them as 
against the representative of his uncle or to 
realise their value. The defendant resists 
the claim substantially on tle ground that 
the Government securities did not at any 
time belong to the plaintiff and that the 
latter obtained possession df them from his 
uncle on the pretext that he wanted to de- 


posit them as security in some office where - 


apparently he was in search of employment. 
The Subordinate Jucége in the Court of first 
instance held that the plaintiff had failed to 
prove that the securities belonged to him, and 
in this view, dismissed the suit. The Dis- 
trict Judge on appeal has reversed this deci- 
sion. He has held that although the securi- 
ties originally stccd in the rame of Aghore 


INDIAN CASES. 797 


Nath, he made a gift of them to the plaintiff 
and that subsequently the plaintiff endorsed 
them in favour of Aghore Nath for his 
temporary convenience without any consider- 
ation. The District Judge has further found 
that Aghore Nath promised at the time 
either to return the notes or to make good 
their value. In this view, the District Judge 
has made a decree in favour of the plaintiff. 

The first defendant has now appealed to 
this Court, and on his behalf the judgment 
of the District Judge has been assailed 
on the ground that the plaintiff has been 
awarded a decree on a case he did not make 
in the plaint, as the case made by bim in 
the plaint was substantially that the securi. 
ties belonged to the esiate of his father and 
were transferred tohim by his uncle who 
was in charge of the estate. It has been 
argued that this case has completely failed 
and that in fact there is no evidence to Sup- 
port it. In answer to this contention, it has 
been contended by the learned Vakil for 
the respondent thatthe onus was primarily 
upon the plaintiff to prove that the transfer 
of the notes in favour of Aghore Nath was 
without consideration, that that onus has 
been successfully discharged, that the onus 
then shifted upon the representatives of 
Aghore Nath to prove that the endorsements 
by the latter in favour of the plaintiff wore 
without any consideration, and that as such 
onus has not been discharged, the plaintiff is 
entitled to succeed. As the District Judge 
has not distinctly found upon the real ques- 
tion which arises in the case, the whole of 
the evidence has been discussed before us 
under section 103 of the Code of 1908, and 
the conclusion at which we have arrived is 
that the decree made by the District Judge 
is correct and must be affirmed. 

The last endorsement on the back of the 
Government securities is by the plaintiff Raj 
Kumar Mookerjee in favour of Aghore Nath. 
Consequently, under section 50 of the Negoti- 
able Instramenis Act read with section 118, 
clause (a), the presumption is that the 
transfer was made for consideration and that 
the securities, atthe time they were deposit- 
(d in Court, formed the property of Aghore 
Nath. We may observe that, as pointed out 
by Mr. Justice Russell in the case of Hunsrar 
Purmanand v. Ruttenjt Walji (1), Govern- 


ment promissory-notes come within the de- 
(1) 24 B. 65. 
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finition of ‘negotiable instruments’ in section 
13 of the Negotiable Instruments Act and 
section 6 of the Indian Securities Act of 
1886, appears to show that the Negotiable 
Instruments Act was intended to apply 
to Government promissory-notes. The onus, 
therefore, is in the first place uponthe plaintiff 
to establish that the transfer by him in favour 
of his uncle was without consideration. That 
onus has, in our opinion, been amply discharg- 
ed. The plaintiff deposes that his uncle needed 
money urgently in order to enable him 
to obtain stay of execution of a decree, and 
requested the plaintiff to temporarily place 
at his disposal Government securities of 
the value of Rs. 2,500. The plaintiff adds 
that he acceded to the request of his uncle. 
This evidence is supported by the testimony 
of ` Preo Nath Ghose, who deposes that 
Aghore Nath, at the time when he gave 
him instructions to make a draft of a 
Will, told him that he had taken these 
securities from his nephew and wanted to 
leave a legacy in his favour so as to make 
up for this money. As against this, our 
attention has been invited to a paragraph 
of the draft Will in which these securities 
are described by Aghore Nath as his property. 
This recital, however, is not by itself 
sufficient, in our opinion, to rebut the evi- 
dence of the plaintiff and of Preo Nath. The 
other clauses of the draft Will make it 
abundantly clear that Aghore Nath intended 
to leave a large legacy to the plaintiff and his 
brother; he evidently proceeded on ihe assump- 
tion that as the notes had been endorsed in his 
favour and had been deposited by him 
in Court as his property, he could pro- 
perly describe them as part of his estate, 
and there would obviously be nothing 
wrong in this if he made ample provision 
for the sons of his brother-in-law. We 
must hold, therefore. that the plaintiff 
has discharged the burden, which lay upon 
him in the first instance, of proving that the 
transfer by him in favour of his uncle 
was without consideration. We accept the 
allegation of the plaintiff that the arrange- 
ment between him and his uncle was 
that the latter would either return to 
him the Government securities or pay him 
their value, 

The next question that arises is whether 
the first defendant as the representative 
of Aghore Nath has proved that the trans- 
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fer by the latter in favour of his nephew was 


without consideration. In two of the 
securities, there are four endorsements, 
whereas in the third one, which is of 


the value of Rs. 500, there are two endorse- 
ments only. The securities appear to 
have been purchased by Aghore Nath 
from the well-known stock-broker of this 
city, Prosad Das Boral. The first endorse- 
ment is by sAghore Nath in favour of his 
nephew Raj Kumar. The next is by Raj 
Kumar in favour of Aghore; and the third is 
by Aghore in favour of Raj Kumar. The 
last endorsement with which we are most 
concerned, is by Raj Kumar in favour of 
Aghore Nath. On the back of the security for 
Rs. 500, there are two endorsements only; the 
first by Aghore Nath in favour of Raj 
Kumar and the second by Raj Kumar in 
favour of Aghore Nath. Raj Kumar has 
offered an explanation as to how the four 
endorsements came to be made on the back 
of each of the securities for Rs. 1,000. His 
version is that after he had agreed to ac- 
commodate his uncle, he transferred his 
securities to Aghore Nath. Butas Aghore 
Nath was unable to attend the Court in per- 
son, on account of serious illness at the 
time. Aghore re-transferred the security in 
his favour. He was subsequently informed, 
however, that as the deposit was to be made 
in the name of Aghore, the securities must 
stand in his name. Consequently, he was 
induced to make a further endorsement in 
favour of his uncle. He is unable, how- 
ever, to explain why there is a difference 
in this respect between the two securities 
for Rs. 2,000 and the one for Its. 500; the 
difference, at any rate, is wholly immaterial. 
As the plaintiff has established that the 
transfer by him in favour of his uncle was 
without consideration, the presumption under 
section 50 read with section 118, clause 
(a) of the, Negotiable Instruments Act is 
that the’ securities became his property. 
Bank of Bengal v. Macleod (2). Now, what 
is the position of the first defendant? His 
allegation in the Court below was that the 
plaintiff had by device obtained possession 
of these securities from his uncle, and that 
he had induced his uncle by a misrepresenta- 
tion to endorse the securities in his favour. 
No doubt, if this allegation had been 
affirmatively established, the securities would 


(2) 5 M. T. A. 1. 
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. have been the property of Aghore Nath who 
had purchased them from Prosad Das Boral, 
and the onus would have’shifted back to the 
plaintiff to prove that the purchase had 
been made by his uncle with money which 
formed part of the estate of his father. Bat 
the defendant has failed to establish this 
position; in fact, there is no evidence to 
support it. Onthe other hand, a question 
appears to have been putto the plaintiff in 
eross-examination—whether these securities 
had been endorsed in his favour by his 
uncle by way of gift or because they formed 
the estate of his father; he answered plainly 
‘that he could not say. This, in our opinion, 
was a perfectly honest answer. But the 
question goes to indicate that if either alter- 
native was proved, it would be completely 
destructive of the case of the defendant; be- 
cause whether the securities were transferred 
by Aghore Nath to his nephew by way of 
gift or because he had purchased them with 
money belonging to the estate of the father 
of the plaintiff, the title would vest in the 
plaintiff. No doubt, as pointed out by their 
Lordships of the Judicial Committee in the 
case of Nawab Ibrahim Khan v. Ummutul 
Zohra (3), even if a security has been endors- 
ed by a father in favour of his son, the pro- 
perty might remain with him, ifit isestablish- 
ed that the transfer was not intended to oper- 
ate by way of gift but was really a benamz 
transaction. In the case before us, however, 
the defendant tried to explain the transfer by 
Aghore Nath in favour of Raj Kumar on a 
particular hypothesis. That hypothesis 
has not been -established. On the other 
hand, the suggestion put forward in cross- 
examination was that either the transfer 
was by way of gift or the property formed 
part of the estate ofthe plaintiff. In our 
opinion, the onus which lay upon the first 
defendant as representative of Aghore Nath 
to prove that the transfer by Aghore Nath in 
favour of his nepbew was without considera- 
tion has not been discharged. The learned 
counsel for the appellant invited our atten- 
tion to the cases of Flower v. Buller (4), Hill 
vy. Wilson (5), In re Garnet, Gandy v. Macau- 


(8) 19 A. 267: 24 I. A. 1. 

(4) (1880) 15 Oh. D. 665; 49 L. J. Ch. 784; 43 L. 
T. 311; 28 W. R. 948. 

(5) (1873) L. R. 8 Ch. App. 888; 42 L. J, Ch. 817; 
29; L. T. 238; 21 W. R. 757. 
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lay (6) and In re Hodgson. Beckett v. Ramsdale 
(7) in support of the proposition that when a 
claim is put forward against the estate of a 
deceased, the evidence of the plaintiff, if un- 
corroborated, ought not tobe acted upon. 
No doubt, in one of these cases, namely, the 
case of Hill v. Wilson (5), Lord Justice James 
observed that the evidence of the plaintiff on 
his own bebalf as to a bargain with a man 
since dead should not, in the absence of 
corroboration, be acted upon. In a later case, 
however, namely, in the case of In re Garnet, 
Gandy v. Macaulay (6), the Master ot the Rolls 
refused to accept this proposition as well- 
founded The Master of the Rolls observed as 
follows: “the proposition seems unreasonable 
the moment it is stated. The law is that 
when an attempt is made to charge, a dead per- 
son in a matter in which, if he were alive, he 
might have answered the charge the evidence 
ought to be looked at with great care, the evi- 
dence ought to be thoroughly sifted, and the 
mind of any Judge who hears it ought to be, 
first of all, in a state of suspension, but if in 
the end the truthfulness of the witnesses is 
made perfectly clear and apparent, and the 
tribunal which has to act on their evidence 
believes them, the suggested doctrine becomes 
absurd. And what is ridiculous and absurd 
never is, to my mind, to be adopted either in 
law or in equity. The burden of proof in 
the first instance in such a case lies upon the 
plaintiff, but it is not impossible that he may 
without any corroboration discharge the burden 
which lies upon him.” In the vase before us 

upon an examination of the whole of the 
evidence, we are thoroughly convinced that 
the case put forward by the plaintiffis true 
and that the decree made by the District Judge 
must be affirmed. The appeal is, therefore, 
dismissed with costs. 


Appeal dismissed. 
KOK (1885) 31 Ch. D. 1 at p. 17: 50 L. T. 172; 32 W. 
(7) (1885) 31 Ch. D. 177 at p. 183; 55 L. J. Ch. 
54 L. T. 222; 34 W. R. 127. ii, 
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(s. c. 12 ©. L. J. 489.) 

CALCUTTA HIGH COURT. 
REGULAR Civic AEPEAU No. 69 or 1901. 
June 18, 1903. 

Present:— Mr. Justice Harington and 
Mr. Justice Brett. 

HUGLI MILLS CO.—Cranraxt— 
APPELLANT 

versus ; 
SECRETARY or STATE ror INDIA In 
COUNOIL— RESPONDENT. 

Land Acquisition Act (I of 1894), s. 18-—Reference to 
Civil Court—What is referred~——Marhet-value—Prin- 
ciple of assessment. 

Under the Land Acquisition Act, the whole case is 
referred to the Civil Court, rot merely the objection 
for determination; and the award itselfis only im- 
portantin the trial of the reference in determining 
the question of costs. The Judge is, in no way, bound 
by the award, but he should consider and weigh the 
evidence on which it has been based, and should then 
come to his conclusion as to what compensation ought 


to be awarded. 

The principle of assessing the value of the land 
on the capitalized value of the ground rents, cannot 
be applied to land in large towns where the increase 
in value is the result ofimprovements in the town 


and the surroundings of the land. 
The elements tobe taken into consideration laid 


down. 
Appeal from the decision of the Land 


Acquisition Judge of the 24-Pergannas, dated 
the 29th January, 1901. 

Messrs. Dunne and Macnair and Babu 
Surendra Nath soy, for the Appellant. 

Babus Ram Churn Mitra and Sris Chunder 
Chowdhury, for the Respondent. 

Judgment.—This is an appeal 
against the judgment and decree of the 
Additional Judge of the 24-Pergunnahs in a 
reference made to his Court by the Collector 
ofthe District, ander section 18 of the Land 
Acquisition Act. 

The land acquired is 1 bigha, 2 cottahs, 10 
chattacks, 36 sq. ft., and the purpose for 


. which it has been acquired is the construc- 


tion of sheds and a new line of railway on 
the south-west corner of the Kidderpur 
Docks. Theamountof compensation award- 
ed is Rs. 2,814-10-0 which is made up of the 
following items: capitalized value of the 
ground-rent at Rs. 100 per cottah, 
Rs. 2.267-8-0; compensation for old compound 
wall, Rs. 180-0-0; statutory allowance 
Rs. 367-2-0. 

The ground-rent has been taken at Rs. 3 
per cottah, which at 20 years’ purchase would 
give Rs. 60 per cottah but the value has 
been fixed at Rs. 100 per cottah on the ground 


that lands belonging to the King of Oudh in 
the Garden Reach road were sold at that rate. 

In their petition of objection the present 
appellants claimed to be entitled to com- 
pensation at Rs. 960 per cottah for the land 
and Rs. 2,000 damages for the severance of 
theland acquired from the property, which has 
injuriously affected the rest of the property 
and reduced the area for extension of the 
Mills or for building lines for their em- 
ployees. They also claimed more than 
Rs. 200 for the cost of re-erecting the wall 
round the premises. 

A reference was accordingly made to the 
Civil Court, under section 18 of Act I of 1894. 

In prosecuting their claim in the Court of 
the Additional District Judge, the claimants 
appear to have relied on the principle laid 
down by Garth, ©. J., in the case of Prem- 
chand Bural v. The Collector of Oaleutta (1), 
and to have contended that the compen- 
sation should be estimated at what was 
the market-value of the property, not ac- 
cording to iis present disposition but laid 
out in the most lucrative way in which 
the owners could dispose it, The land was, 
in fact, waste at the time of acquisition, but 
the intention of the claimants in adducing 
evidence in the case appears to have been to 
prove that by covering the land with lines of 
dwelling-huts, such as were existing on 
neighbouring lands, a sum of from Rs. 800 to 
Rs. 1,090 per cottah could be realised. 
It was also contended that by reason of its 
position near the Docks, the land was suitable 
for warehouses and was on that account more 
valuable. Evidence was given to prove the 
rents realised from other lands in the same 
block from cooly lines built on it. Two 
experts were examined on behalf of the 
claimants, and both valued the land acquired 
at Rs. 700 per cottah. They appear to have 
taken into consideration the proximity of the 
land to the Docks, the possibility of building 
warehouses on it, and the rents realised from 
huts on the neighbouring lands oceupied as 
busti lands. The claimants also examined 
one Ram Narayan Mahto, to prove that 
he had been paid Rs. 1,809 as compensa- 
tion for 20 cottahs of land containing houses 
acquired close to their land. 

On behalf of Government, the surveyor 
employed under the Land Acquisition Deputy 


Collector and the clerk of works of the 
(1) 2 C. 103, 
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Port Commissioners were examined. 
latter witness gave no evidence as to 
the value of the lands. The former 
‘explained that he had arrived at his 
estimate of the value of lands by taking 
the capitalized value of the ground renis. 
He was of opinion that a fair estimate of the 
ground rents at present was Rs. & per cottah, 
and, therefore, calculated the value of the 
lands at Rs. 109 per cottah. 


The 


The Additional Judge has found that the 
claimants have failed to support their claim 
by the evidence and has held that they are 
entitled to compensation only according to the 
award of the Collector. 


The Judge has found that the claimants 
have failed to prove that the land, if laid out 
in cooly lines, would yield the income sug- 
gested by them, and further by making a cal- 
culation from the income derived from the 
workmen’s huts as now existing, he has 
arrived at the conclusion that the value 
of land would be about Rs. 100 per cotéah. He 
rejects as useless the evidence of the two 
expert valuers offered by the claimants on 
the ground that they are not acquainted with, 
and have no knowledge of, the value of land in 
Kidderpore, and, therefore, cannot speak 
with any authority to the conditions and 
capabilities of the actual land. in suit. 
He rejects as valueless the award made 
in the case of one Rashmani, in respect 
of land taken up in the vicinity on the 
Garden Reach Road for which Rs. 480 per 
cottah was paid for the frontage, being of 
opinion that the circumstances of the 
two cases are essentially different. On 
the other hand, he relies on the award made 
im the case of Ram Narayan Mahto whose 
compensation was awarded at Rs. 90 a cottah, 
and he is of opinion that as the neighbour- 
ing lands when taken up for the Docks in 
1834 and 1885 were valued at Rs. 70, 55 
and 40 per cottah, the amount now offered, 
Rs. 100, is a fair advance on those rates. 


The claimants have appealed. In support 
of the appeal, the findings of the Judge on all 
points have been traversed, and it has been 
contended that the land should have been 
valued atnot less than Rs. 500 a cottah; the 
valuation of Rs. 100 a cottah is described as 
absurdly inadequate, having regard to the 
yosition of the land and the objects for which 
it might be utilized; and it is contended that 


the Judge’s findings are against the weigiit 
of the evidence. 

The learned Government Pleader has, on 
the other hand, contended that the claimauts 
have entirely failed to make out their case, or 
even on their own figures to prove that the 
land is worth more than Rs. 10) a cottah, 
even if it be employed for the purposes 
suggested by them, and that such being the 
case, the Judge had no course open to him 
but to confirm the Collector’s award. 

Tn this case the value of the land has been 
assessed practically on the capitalized value 
of the ground rents and apart from other con- 
siderations, it ssems to us necessary first to 
determine whether that is the correct 
principle to apply to lands situated as are the 
lands in suit. The lands with the othera 
occupied by the Hughli Mills Compary are 
included in the estate of the Bhukai- 
lash Ghosal family, which appears to 
lave been for some time in the hands 
of a Receiver. The ground rents do not 
appear to have been raised for the last 
20 years, that is to say, since the other land 
was taken up for the Docks. In the mean- 
time, as the learned counsel for the appel- 
lants has pointed out to us, the condition and 
amenities of the jand have completely chang- 
ed. The Jana was then cultivated as paddy 
fields. Now by the construction of the Docks, 
by the inclusion of the area in the Calcutta 
town, by improvements in communication, 
water-supply, dsc, the Jand has gone up 
greatly in value. That rise in value may not 
be the result of any outlay on the part of the 
present claimants, but the increase is not 
denied by the other side, and the question is 
whether that rise in value can be correctly es- 
timated by a supposed iucrease from Rs. 3 to 
Rs. 9 per cottah in the ground rents. We are of 
opinion that it cannot, and that the principle, 
on which the value has been estimated in 
this case, cannot be applied to land in large 
towns where the increase in value is the 
result of improvements in the town and the 
surroundings of the lands. 

If then the award of the Collector has been 
arrived at on a wrong principle, the question 
has been raised whether the Court is bound 
to accept the award if the claimants fail to 
make out their case, or whether it is not the 
duty of the Judge, having regard to all the 
evidence and to all the circumstances of the 


case, himself to determine what is a 
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fair compensation for the land acquired. 
The learned counsel kas contended that it 
rests with the, Court to determine the com- 
pensation to be awarded, and that for that 
purpose tke Judge is in no way bound 
by the award, but that he should consider 
and weigh the evidence on which it has been 
based in the same way ashe considers and 
weighs the other evidence in the case and 
should then come to his conclusion. In this 
contention, we are of opinion that the learned 
counsel is right. The whole case is referred, 
not merely the objection, for determination, 
and the provisions of the Act clearly indicate 
that the award itself is only important in the 
trial of the reference in determining the 
question of costs. Jt is suggested that the 
reasons and arguments of the learned Judge 
in his judgment are merely destructive of the 
case of the claimants, and that he has not 
given sufficient reasons for accepting the 
award made by the Collector as a fair esti- 
mate of the compensation due for the land 
acquired. 

Tn the present case, we consider that three 
elements should have been taken into con- 
sideration on the pleadings in order to arrive 
at a satisfactory determination of the market 
value of the lands: 

1. The position of land acquired, its general 
advantages, and its special adaptability for 
the use of the owners. 

2. The purposes for which that land could 
be utilized in the most lucrative way. 

3. The damage sustained by the claimants 
by reason of the acquisition injuriously 
affecting their other property. 

(1) The land faces the Mutrapukar Road 
or lane which connects the Garden Reach Road 
on the north with the Circuiar Garden Reach 
Road on the south. It has a frontage facing 
the Docks. It certainly has considerable 
advantages in the matter of position and 
communications. It forms a portion of a plot 
of 52 bighas of land adjoining on the south 
the Hughli Mills Company’s premises and is 
suitable for extensions of the premises, if 
required, or for affording accommodations to 
the workmen inthe Mills. The latter ad- 
vantage has increased in value lately owing 
to removal of the Muchikola basti which was 
close by and provided houses for the coolies. 
lt is obviously of importance to the Company 
that these workmen should be provided with 
houses near the works. 


(2) The case for the claimants has been 
that the land in question was well adapted 
for the construction of ware-houses (and it 
would seem to have been acquired for that 
purpose amongst others), and that it could 
also be advantageously utilized either for the 
housing of the workmen of the Mills or for 


providing bast? accommodation for the public ` 


generally. : 

(3) The acquisition of the land by Govern- 
ment has deprived the Company of a portion 
of land which might be used for the extension 
of the works or for workmen’s houses, and by 
interfering with the construction of the 
coolies’ houses in regular rows, it has restrict- 
ed the number which could be erected on the 
space left. 

In dealing with the first point, the learned 
Additional Judge appears to have considered 
only the relative advantages of the land as 
compared with the land of one Rashmani 
which was lately acquired and which fronted 
the Garden Reach Road. For the frontage 
of that land compensation was paid at the 
rate of Rs. 400 per coftah, but the Judge 
considers that that award affords no standard 
for the present case. It may be that the 
frontage value is not so great in the present 
case as that of lands adjoinirg the Garden 
Reach Road, but at the same time we think 
that the claimants can reasonably ask that 
the advantages which their land undoubtedly 
possesses shall not be ignored. These advan- 
tages from its position and its special value 
to the Company, do not appear to have 
received sufficient consideration, either in 
the award of the Collector or in the decision 
of the Judge. 

The secoud is the point to which the evi- 
dence has been mainly directed and which 
has received the most attention. No attempt, 
it may be observed, has been made to ac- 
curately estimate the value of the land for 
the erection of ware-houses. The two ex- 
perts have given their opinion on this point, 
but it has not been held to be of value. 
The question which has been considered 
is how the land could be utilized in the 
most lucrative way by the erection of 
dwelling-houseson it. The Judge has made 
two calculations, first, with regard to the pro- 
fits which could be derived if the land were 
occupied by rows of coolies’ huts built on 
the same system as those on other lands 
in the block, and, secondly, on the actual 
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rents realized from the cooly lines at 
present existing. The result of each is 
practically the same that the land so employ- 
ed would not realize more than Rs. 100 per 
cottah which is the amount awarded by the 
Collector. It does not, however, appear to us 
that the intention of the claimants was to 
show that the construction of cooly lines on 
the landin question according to the plan 
adopted in the rest of the land and letting each 
room at Re. 1 was the most lucrative way in 
which the land could be utilized, and apart 
from the question whether the calculations 
made by the Additional Judge are correct 
or not, we do not think that this can be 
accepted as a fair representation of the 
claimants’ case. In order to attract their 
coolies to the lines and to keep their labour 
supply close to the Mills, the rooms have 
been let at low rates, though they are in 
every way superior to the rooms let at much 
higher rates in the vicinity, and the spaces 
left between the huts have been much larger. 
It would seem to be right under the cir. 
cumstances not to estimate the profits of the 
land so employed on the rental now 
realized, but either to attempt to ascertain 
what would be a fair rental, having regard 
to the higher rental prevailing for worse ac- 
commodation in the locality, or what could 
be realized from the land if houses were built 
on it of the same style as those in the vicinity 
and if they were let at the same rentals. 
The first witness for claimants hes calculated 
the value of the land occupied by Debi 
Chowdhuri's rooms at from Rs. 540 to Rs. 810 
per cotioh, by Babu Lal's rooms at Rs. 1,200 
per coitah, and by Ram Navrayan’s rooms 
at Rs. 800 to 1,000 per cottah, making 
allowance of Rs. 7 to 8 per running foot for 
the cost of constrection. The huts on the 
Company’s land are less in number,and the 
cost is Rs. 15 per running foot, but judged 
on the basis of the huts let by the persons 
named above, they should fetch a higher 
rental if let to the public and should be 
more fasting. The expert witness, Mr. 
Atkin, working on an average from six 
different huts in the locality whose rentals 
varied from Rs. 4-8 to Rs. 1-8 arrived at 
the valuation of Rs. 700 per cottah. The other 
expert, working on a similar basis, arrived at 
values of Rs. 728 and Rs. 600 per cottah. No 
doubt, tha evidence of these three witnesses is 
not absolately impartial and their estimates on 


that account may be regarded as too high. 
But the Judge in one part of his judgment, 
calculating on the figures supplied in the evi- 
dence for tho claimants, arrives at results 
not very much lower. Itis true that he is 
not prepared to accept these results, and has 
expressed his opinion that it is only the net 
annual value of the land which should be 
taken into account when calculating the valne 
by capitalization of the income; with that 
view we are not inclined to agree in a case 
like the present. Nor are we able to agree 
that a calculation based on the present income 
from the coolies’ huts is much fairer, specially 
as the result arrived at is that the land if 
utilized for coolies’ huts on the present plans 
and rates of rent would yield no profit what- 
ever, according to the Judge. 

In our opinion, for the purpose of valua- 
tion, ib would not ba unfair to accapt the 
case putforward on behalf of the claimants 
that two huts can be constructed on each 
cottah of land and to assume that such huts 
could reasonably be expected to be let at 
Rs. 2 each per month. This would cover the 
special value of the land to the Company 
and afford a reasonable estimate of its value 
if employed in the way most lucrative tə the 
Company. The cost of the erection of two 
huts is stated to be Rs. 150 and the life-time 
of a hut is calculated at about ten years. The 
sum of Rs. 300 must, therefore, be deducted, 
on.account of cost of the building, and we 
think that Rs. 30 per cent. or Rs. 288 is a fair 
allowance for repairs, taxes, ete., etc. This 
gives a total value per cottah of Rs. 375, 
which, in our opinion, is fair and reasonable. 
We would also allow a sum of Rs. 1,000 on 
account of damage from the acquisition. 

The acquisition of the portion of the land 
has, no doubt, interfered with the regular 
construction of the rows of coslies’ huts in 
regular lines and has, in consequence, cused 
some loss of space. This is clear from the 
map prepared in the case. 

In support of their case the claimants have, 
as already noted, relied on the award made 
in the case of Rashmani in respect of a plot 
of land acquired for the Bengal. Nagpur 
Railway extension in April, 1909. In that 
case Rs. 430 was allowed for 35 feet of frontage 
and lesser rates from Rs. 240 to Rs. 100 were 
given for lands lying further back from the 
road. No doubt, this land fronted tho 
Garden Reach Road, but it is not shown to 
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have possessed the other advantages, special 
and general, ciaimed for the land in the pre- 
sent case. 

On behalf of Government, reliance is placed 
on awards made in 1884 when the land for 
the Docks was acquired, and on the award 
made in the case of Ram Narayan Mahto 
for 12 chattacks of land close to the land 
acquired from the claimants. The awards 
made so longas 20 years ago cannot, however, 
afford any safe basis for calculation in the 
present case, specially as the lands in the 
vicinity have admittedly increased in 
value, since the construction of the Docks 
and their inclusion within the town of 
Calcutta. As to the award in Ram Narayan 
Mahto’s case, it is only necessary to remark 
that inaddition to the amount awarded for 
the land and house he received Rs. 250 for 


severance and other sums on different accounts - 


which seem to have brought his award up 
to Rs. 1,600. This he received for one tiled 
house and 12 chatéacks of land, and he does 
not himself. seem to have been aware that 
only Rs. 90 per cottah was allowed as com- 
pensation for the land. We do not think 


that the award in his casa can be accepted . 


as of much assistance in determining the com- 
pensation in the present case. 

After the best consideration we have been 
able to give to the evidence in this case, we 
think that a fair value per cottah for the land 
acquired would be Rs. 375. We also allow 
Rs. 1,000 for damages resulting to the other 
property of the Company from the acquisition. 
As regards cosis, we think that as the result 
of this appeal is that the compensation 
awarded is less than half that originally 
claimed in the Court of the District Judge, 
viz., Rs. 960 per cuttah, and is not greatly in 
excess (defect ?) of the claim as reduced in 
appeal in this Court, viz, Rs. 500 per cottah, 
we should allow the appellants their costs as 
against Government in this appeal but should 
direct that in the Court of first instance, each 
party should bear his own costs. 

Appeal allowed. 
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MADRAS HIGH COURT. 
Ssconp Civit Appear No. 334 or 1909. 
October 19, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
VYTHINATHA AITYAR—ApPELLANT 


Versus 


BHEEMACHARIAR— RESPONDENT. 


Vendor and purchaser—Personal covenant to pay— 
Covenant to pay before Sub-Registrar—Tender and re- 
fusal—Breash of contract in writing registered —Trans- 
fer of Property Ast (IV of 1832), s. 55 (5) (b) —Action 
for money—Limitation Act (XV of 1877), Sch. I, 
art. 116. 

Where, ina sale-deed, the vendee covenanted to 
pay the purchase money before the Registrar, and 
thesame on being tendered was refused by the 
vendor, held that an action for recovery of moncy 
was not governed by article 116 of schedule II of the 
Limitation Act, 1877, in so far as the personal remedy 
is concerned and that the action cannot be sustained 
a3 on a breach of contractia writing registered. - 

Second appeal against the decree of the 
District Court of Tanjore, in Appzal Suit 
No. 864 of 1907, presented against the 
decree of the Court of the District Munsif of 
Kumbakonam,in Original Suit No. 268 of 
1907, 


sudgment.—the only question we 
need consider is whether the personal remedy: 
is barred by limitation. The District Judge 
holds that article 116 of Schedule II of the 
Indian Limitation Act XV of 1877 applies. 
This article applies to suits for compensation 
for the breach of contract in writing regis- 
tered. lt is contended that there is a 
covenant to pay in Exhibit A which isa 
registered document and that, therefore, 
article 116 applies. The covenant to pay 
in Exhibit A can under the terms of that docu- 
ment only be taken to be a covenant to pay 
in the presence of the Sub-Registrar. Now 
itis found that the vendee under Exhibit A 
tendered the money before the Sub- Registrar 
but that the vendors refused to accept it. 
This being so, we do not think there has been 
any breach by the vendee of the covenant to 
pay seb out in Exhibit A. It is further con- 
tended that by reason of section 55 (5) (b) of 
the Transfer of Property Act, IV of 1882, a 
covenant to pay as stated therein is implied 
in Exhibit A. The provision in section 55 
(5) (b), however, only applies in the absence 
of a contract to fhe contrary, and here there 
is a special contract to pay before the Sub- 
Registrar. Even if it were otherwise what 
the buyer is bound to do under section 55 (5) 
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(e) is to pay or tender the purchase money. 
In the present case the money was actually 
tendered as already mentioned so that again 
there is no breach of contract in writing 
registered by the vendee. Article 116, 
therefore, does not apply and the personal 
remedy is barred. We, therefore, reverse the 
decrees of the Courts below and dismiss 
the suit. Hach party will bear his own costs 
throughout. 


Appeal allowed. 


MADRAS HIGH COURT. 

Crviu Revision Petition No. 664 or 1909. 
November 10, 1910. 
Present:—Myr. Justice Krishnaswami Aiyer. 
Rey. V. O. L. NEILSON, CHAIRMAN OF 

` TAR INDIAN CONFERENCR OF THE 
Danish MISSION SOCIETY —ÅPPELLANT 


£ Versus t 
SADANANDA SWAMIAR AND OTHERS 
— RESPONDENTS. 


Civil Procedure Code (Act Y of 1908), O. XXT, Rr. 99, 
102—Decree for possession—Resistance in execu!ion— 
Bona fide claim of right. 

Where a decree-holder in attempting to execute a 
decree for possession is resisted by a third party, who 
is found by Court to be in possession in good faith on 
his own account, the caseis covered by Rule 99 and 
not by Rule 102 of Order XXI of the Code of Civil 
Procedure. 

Rule 102 of Order XXI applies to cases where the 
judgment-debtor has transferred his right or his 
possession to the party resisting, 


Petition under section 115 of Act V of 19C8, 
praying the High Court to revise the order, 
dated 9th August 1909, of the Court of the 
Maunsif of Turuvannamalai in Civil Miscel- 
laneous Application No. 8 of 1909 in Fi. P. 
No.4, in O. S. No. €82 of 1904 on the file 
of the District Munsif’s Court, of Tirukoilur. 

Judgment.—I see no ground for this 
revision petition. The plaintiffs obtained a 
decree for possession against the defendants. 
In attempting to execute the decree he was 
resisted by the counter-petitioner. It is found 
by the District Munsif that the counter peti- 
tioner claims in good faith and in his own 
right to bein possession of the property. The 
case does not fall under Rule 102 of Order 
KAL of the Code of Civil Procedure for the 
simple reason that the judgment-debtors have 
nottransferred their right or their possession 
to the counter-petitioner. Atany vate there is 
nothing on record to lead to that inference. 
The Munsif having found that counter-peti- 
tioner is in possession in good faith on his 
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own account, Rule 99 of Order XXT clearly 
applies and there is no ground for revision. 
I dismiss the petition with costs, 
Petition dismissed, 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER NO. 34 or 1910, 
November 24, 1910! 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
MEESLA RAMANNA—APPELLANT 

. TETSUS 
AKKALABOTU CHINNA APPAL NAIDU 
— RESPONDENT, 

Civil Procedure Code (Act NIV of 1882), s. 230— 
Preventing execution of decree by force or frawd— 
Limitation. 

Under the last paragraph of section 230, Civil 
Trocedure Code, 1882, if the judgment-debtor by 
force or fraud prevents the execution of decreo 
against him at some time within 12 years immediately 
before the date of the application for cxecution, the 
application will not be barred under the preceding 
provisions 6f the section. 

` Fenkaya v. Raghava Chari, 22 M. 320, referred to. 

But to save limitation ag aforesaid there should 
be an express finding that there was either force or 
fraud. 

Appeal against the appellate Order of the 
Temporary Subordinate Judge's Court of 
Vizagapatam, dated the 20th day of Septem- 
ber 1909, in A. S. No. 8 of 1909, presented 
against the order of the Court of the District 
Munsif at Rajam, in E.P. No. 404 of 1908, 
in O.S. No. 276 of 1895. 

sgudgment.—wUnder the last para- 
graph of section 430, Civil Procedure Code, 
1882, if the judgment-debtor by force or 
fraud prevented the execniion of the decree 
at some time within 12 years immediately 
before the date of the application for exe- 
cution, the application will not be barred 
under the preceding provisions of the section, 
Venkayya v. Raghaca Charlu (1). The 
District Munsif found that there was fraud 
but the-Subordinate Judge has recorded 
no finding on the point. We. therefore, set 
aside the order of the Subordinate Judge and 
remand the appeal for disposal according 
to law. The costs will abide the result. 


Cause remanded, 
(1) 22 M. 320. 
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(s. ¢. 12 C. L. J. 596.) 

CALCUTTA. HIGH COURT. 
ORIGINAL Civit Suit No. 246 or 1903. 
July 1, 1910, 

Present:--Mr. Justice Pugh. 

SARAT KOOMARI DASSI—PLAINTIFF 
versus 
HARI CHARAN PAL AND OTHERS— 
DEFENDANTS. 

Practice —Hiyh Cowurt—Mortgage swit—Death of 
plaintiff after date of order for payment—Fresh order 
for payment necessary—Civil Procedure Code (Act Y 
of 1908), O. XXXIV, r. 5. 

Where the plaintiff dios after the date of the order 
for payment, in a mortgage suit, and his heir is 
substituted, itis necassary before the sale of tho 
mortgaged property takes place, to take afresh order. 

This was an application in a mortgage 
suit by the representative of the plaintiff 
who had died. 


Mr. P. N. Dutt, for the Applicant. 


Judgment.—this is an application 
under the present Code for a decree absolute 
for sale under Order XXXIV, Rule 5. It 
appears that the mortgage decree was made 
on the 16th July, 1903. The date originally 
fixed for payment was the 20th December, 
1904. There is an alfidavit by a man who 
has since died which affidavit was made at 
or about that date to the effect that he 
attended to receive the mortgage-money. 
Nothing was done; no application made for 
order absolute for a period of three years. 
After three years on the 2nd December, 
1907, the original plaintiff on the record 
died and the present plaintiff was substituted 
on the 28th August, 1908, and she now 
applies for a decree absolute under the Code, 
Order XXXIV, Rule 5. At the time when 
the first order for payment on the 20th 
December 1904 was made, the Civil Pro- 
cedure Code did not apply to mortgages. 
There were provisions similar to these now 
inserted in the Civil Procedure Code embodied 
inthe Transfer of Property Act but with 
regard to mortgages this Court followed a 
practice of its own which was not strictly in 
accordance with these sections of the Transfer 
of Property Act. Among other things the 
Transfer of Property Act provided as the 
present Code provides for payment of the 
mortgage money into Court and on default a 
sale may take place; while the practice of 
this Court on the Original Side was to make 
an order for payment to the plaintiff at such 
place as the Registrar should appoint into 
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Court and this was followed by Registrar 
appointing the eastern veranda of the middle 
floor of the Court house and not into Court. 
This form of order was based on and followed 
the Exglish practice regarding mortgages 
when the old order used to be that the defend- 
ants should pay at the door of the Church 
St. Martens in the Strand. 

Now I see some difficulty in relying in 
support ofan application under the present 
Civil Procedure Code which provides for sale 
in default of payment into Court, on a default 
in complying with an order for payment 
either into Court or to the plaintiff in the 
Court veranda and not into Court following 
the present form of order. Further the old 
order was that defendant might pay to the 
plaintiff. Now that plaintiff is dead and her 
representative has been substituted. So far 
as the present plaintiff is concerned there 
has in fact been no default. I had to consider 
this matter sometime ago with regard toa 
defendant. When the defendant had died 
after the date of the order of payment and 
another defendant substituted and the 
conclusion at which I arrived was that it was 
necessary before the sale was made thata 
fresh order should be made upon the then 
defendant to pay. I am disposed to think 
that same principle would apply to the case 
of a plaintiff, if the plaintiff died between 
the date of default and order absolute for 
sale, it would be necessary to take a fresh 
order. The matter is only one of form but 
itis important that in these matters of 
procedure the proceedings should be regular. 
I think the proper order to make is one 
which will not give the defendants any great 
extension of time but will place the record 
of the Court in order. The order I propose 
to make is that there be a fresh order on the 
defendant to pay into Court the sum now due 
for principal and interest within a fortnight 
from the date of service of the order upon 
him. That order will be in the form in 
present case and in default of compliance 
with that order the plaintiff can make a 
fresh application for an order absolute for 
sale. 

Mr. Dutt—I submit. 
costs of this application. 

The Court—You are entitled to your costs. 
There will be liberty to you to add them to 
your claim. 


I am entitled to the 


Fresh order foi payment made. 
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LACHMAN DAS V. HANUMAN PRASAD. 


(s. 0.7 A. L. J. 1158.) 5 
ALLAHABAD HIGH COURT. 
Tinet CIvIL APPEAL FROM ORDER No. 141 oF 

1909. ` 
August 11, 1910. 

Pr esent: —Sir Corts Knox, KT., Judge, and 
Mr. Justice Griffin. 
LACHMAN DAS—Derenpant— APPELLANT 
versus 
HANUMAN PRASAD—PtaintIFF— 
RESPONDENT. 

U. P. Land Revenue Act (III of 1901), s. 233 (%)— 
Partition—Irregularity in entertaining application 
—Suit in Civil Court—Jurisdiction—Res judicata. 

-Any exercise of jurisdiction by a Civil 
Court, which would disturb or in any way affect 
the distribution of land made by partition, is 
barred by section 288 (k) of the Land Revenue 
Act, 1901, no matter whether a question of title or 
any other question is raised in the suit. 

Muhammad Sadiq v. Laute Ram, 28 A. 291; A.W.N. 
(1901) 86, followed. 

Khasay v. Jugla, 28 A. 482; A. W. N. (1906) 79; 
Muhammad Jan v. Sadanund Pande, 28 A. 394; A. W. 

JIN. (1906) 80; 3 A. L. J. 48, distinguished. 

Appeal from an order of the Additional 
x] Subordinate Judge of Aligarh, reversing a 
decree of the Munsif of Haveli. ` 

Mr. M.D. Agarwala, for the Appellant. 

Mr. Haribans Sahat, for the Respondent. 

Judgment.—tLala Hanuman Prasad, 

respondent in the present appeal, was plain- 


tiff in the Court of first instance. He 
that he was the 


came to Court saying 
of certain zamindari 


pwner in possession, 
property, consisting of numbers, which are 


iven in the schedule to his plaint, of which: 


ihe. total amount is 14 beghas, 9 biswas. 
Te alleged that the defendant had no right 
mr share in these plots of land, that in the 
‘ame village, the defendant Lachman Das, 
now appellant, had purchased at auction 2 
bighas, 9 biswas which was a grave-yard and 
ot which the numbers were979 and 1518. 
He makes other allegations regarding ` the 
defendant Lachman Das’s possession quoad 
these plots, but we are not concerned with 
these allegations in this appeal. He then 
goes to say that Bilas Rai, one of the co- 
sharers in gasba Khair, 
Revenue Courts in 1905 for the partition 
of the gasba Khair. The usual proclama- 
tion regarding partition was issued, and be- 
fore the time allowed by the proclamation 
had expired, Hanuman Prasad came before 
the Collector and said thathe had no ob- 
jection to the partition and asked thata 
separate lot might be prepared of his pro- 
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perty. Apparently Lachman Das had notice 
of the application of Bilas Rai, and it is 
admitted that he was present at the parti- 
tion proceedings which ensued. According 
to Hanuman Prasad when these proceedings 
had gone on some way, namely, in October, 
1907, and after the amin had drawn up lots, 
Lachman Das put in a petition to the effect 
that he wasa co-sharer in Khata No. 34. 
Hanuman Prasad says that ro notice was 


given to him:of this petition, and that behind 


his back the Revenue Court passed an 
order onthe 21st of October, 1907, to the 
effect that Lachman Das was to have a 
share in the whole of the khaét correspond- 
ing to the amount claimed by him, the 


- result of .which was that instead of Dach- 


man Das being given merely the two plots 
of grave land, he was given a share in the 
lands of the khata and, amongst that, of 
land which the plaintiff had asked to be 
marked out intoa separate lot in his favour. 
Upon this Hanuman Prasad, on the 22nd 
November, 1907, instituted the suit out of 
which this appeal has arisen, asking for a de- 
claration that he was the owner and in posses- 
sion of the plots in suit. 

The Court of first instance holding that 
the plaintiff ought to have applied to the 
Revenue Court, and that the Civil Court 
had no jurisdiction, dismissed the suit. 
On appeal the learned Subordinate Judge 
holding that Hanuman Prasad had no op- 
portunity to assert his title in answer to 
the petition put in by Lachman Das and 
could maintain a suit in the Civil Court, 
which could adjudicate upon the question 
of title raised before it, set aside the decree 
of the first Court and remanded the case 
for trial onthe merits. In appeal, Lach- 
man Das urges that section 233 (k) of 
Local-Act, III of 1901. bars the suit. He 
further contended that the plaintiff ought 
to have raised .any question of title he 
possessed when he appeared in answer to 
the original proclamation for partition, and 
also that the decision of the Revenue Court 


operates as ves judicata to the present 
claim. The partition proceedings, we are 
told, were not completed until the 15th 


of April. 1909, some 18 months after Hanu- 


man Prasad instituted his suit inthe Civil 


Court. So faras we can judge from the 
papers before us, the petition put in by 
Lachman Das was untrue, misleading and 
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put in before the Revenue Court ont of 
time, The allegation of Hanuman Prasad 
is that he holds the land in severalty. This 
appears to be the fact, and the allegation 
appears to have commended itself tothe parti- 
tion officer and he acting, as he would, under 
section 117 of Act IIT of 1901, allotted to 
Hanuman Prasad the lands held by him 
in severalty. The only land, if any, to which 
the defendant was entitled were the two plots 
“which we may term in tbis judgment the 
cemetry land. The procedure of the Court, 
so far as we may say anything about it, after 
Lachman Das’s application was entirely ir- 
regular. At the same time we are also com- 
pelled tohold that Hanuman Prasad should 
have gone to the Revenue Court and to get 
put right the manifest irregularity in pro- 
cedure which he says was committed by the 
Revenue Court. Had he done so, and if his al- 
legations are correct, we have little doubt that 
the Revenne Courts would have put matters 
right. Instead of that he has come to this 
Court and he is met by the bar contained 
in section 233 (k) of the Land Revenue 
Act. Section 233 (k) says that no person 
shall institute any suit or other proceedings 
in a Civil Court with respect to the partition 
or union of mahals except as provided by sec- 
tions 111 and 112. Unless Hanuman Prasad 
can show that his case comes clearly within 
the provisions of section 111, his suit is 
barred by section 233 (k). He attempts to 
show this by saying that Lachman Das in 
his application of the 21st of October, 1907, 
raised a question of title and as he never had 
any opportunity to answer that question of 
title, and in this way he tries to bring his 
case within the rulings in Khasay v. Jugla 
(1) and Muhammad Jan v. Sadanand Pande 
(2). Both these cases are clearly distinguish- 
able from the present case. We can only 
repeat here what was laid down in the Fuil 
Bench case of Muhammad Sadiq v. Laute 
Ram (8), in which it was held that any exer- 
cise of jurisdiction of a Civil Court which 
would disturb or in any way affect the dis- 
tribution of land made by partition is barred 
by section 241 (f) of Act KIK of 1873, now 
section 238 (k) of Act III of 1901, no matter 
whether a question of title or any other ques- 
{ion is raised in the suit. 
(1) 28 A. 432; A. W. N. (1906) 79, 


(2) 28 A. 394; A W. N. (1606) 30; 3 A. L. J. 43, 
(8) 28 A 291; A. W, N. (1601) 86, 
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We decree the appeal, set aside the decree 
of the Court below and restore the decree of 
the Court of first instance. We make no order 
as to costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT, 

Letrers Patent Arrear No. 52 or 1910. - 

November 26, 1910. 
Present:—Sir John Stanley, Kr., Chief Justice, 
and Mr. Justice Banerji. 

Mahant RAM CHANDRA—Derenpant— 

APPELLANT 
VETSUS 
Inla JOTI PARSHAD AND O0OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Public highway—Obstruction —Nuisance—Suit by 
private individual—Special damages —Inconventence 
and loss of time—Detour. 

In the case of a public road a private action cannot 
be maintained in respect of an obstruction to it by 
a person unless he suffers particular damage beyond 
whatis suffered by him in common with all other 
persons affected by the nuisance. 

Bhawan Singh v. Narotam Singh, 81 A. 444;6 A. L. 
J. 499; 2 Ind. Cas. 865, Gehanaji bin Kesh Patit v. 
Ganpati bin Lakshwman, 2 B. 469, referred to. 

The stopping of a public road and thereby rendering 
it nocessary fora person to make a detour is such 
special damage as justifies him in instituting a suit 
for the removal of the obstruction. 

Hart v, Bassitt, 13 Jones Reports 156; Blagrave v. 
The Bristol Waterworks Company, 1 H. and N. 369; 26 
L. J. Ex. 57, referred to. 

Appeal against a decision of Mr. Justic 
Karamat Husain, in S. A. No. 525 of 1909 
decided on 31st March, 1910, under sectior 
10 of the Letters Patent. 

Hon’ble Mr. Moti Lal Nehru (with him My 
Sham Nath Mushran), for the Appellant. 

Mr. B, E. O'Conor (with him Mr, W. T 
Wallach), for the Respondents. 

Judgment.—Tbis is an appeal unde 
the Letters Patent. The plaintiffs respond: 
ents are the managers of the temple o 
Lachmi Narain and of lands and shops ap- 
pertaining thereto and also of another temple 
all situate at Rikki Kesh. The defendant- 
appellant is Mahant of the Bharatji temple 
at Rikki Kesh and the zamindar of Rikki 
Kesh. There isa public road leading from 
the temple of the plaintiffs which was ob- 
structed by the defendant he having erected 
thereon some buildings. The suit out of 
which this appeal has arisen was instituted 
for the purpose of having the obstruction 
removed and of obtaining a perpetual injunc- 
tion restraining the defendants from obstruct: 



















vV- VIII 
a ‘LIC PROSECUTOR V. SARABU CHENNAYYA, 


) way in future. The Court of first in- 
“ smissed the plaintiff’s claim but upon 
the lower appellate Court reversed 
lision. A second appeal was then 
which came before the learned 
x ainst whose decision this appeal has 
bës ferred. He held that as the plain- 
eir servants and tenants, who lived 
on’ ı premises connected with the temple, 
w £ obstructed in bringing their carts and 
ek, as by the road in question which was a 
shorter route, the plaintiffs thereby suffer- 
edl greater inconvenience and more substantial 
lọss of time than would bs suffered by the 
irdinary members of the public. 
; The grounds upon which this appeal under 
fhe Letters Patent is supported are that 
itis not shown that the plaintiffs suffered any 
‘special inconvenience or injury from the ob- 
struction. Tt is well-settled law that in the 
| case of a public road a private action cannot 
"be maintained in respect of an obstruction 
to it by a person unless he suffers parti- 
cular damage beyond what is suffered by 
him in common with all other persons affect- 
-ed by the nuisance [see Bhawan Singh v. 
Narotam Singh (1)] also Gehanji bin Kesh 
Patit v. Ganpati bin Lakshuman (2). In 
this case it is found by the lower appel- 
late Court that the plaintiffs 
special inconvenience and injury from the 
obstruction and it is obvious that this is so as 
they occupied the premises belonging to the 
temple and itis necessary for them to use 
carts for the supply of provisions and etkas 
for their servants and tenants and the detour 
which they were obliged to make by reason 
of the obstruction caused to them not merely 
loss of time but particular inconvenience. In 
view of this, we think that our learned 
brother was right in the decision at which 
he arrived. He upheld the view of the lower 
appellate Court. The cases of Hart v. Bassitt 
(4) and Blagrare v. The Bristol Wateiworks 
Company (4) show that the stopping of a 
highway and thereby rendering it nevessary 
for a person tu make a detour was such 
special damage as justified him in instituting 
a suit for the removal of the obstruction. We 
Bhe appeal with costs. 
Appeal dismissed. 









; 6 A. L, J. 499; 2 Ind. Cas, 365. 


eports 156. 
NW, 369; 26 L. J. Ex. 57. 
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(s. c. 88 M. 413.) 

MADRAS HIGH COURT. 
CRIMINAL Appkat No. 284 cr 1899, 
September, 1899. 
Present:—Mr, Justice Subrahmania Aiyar and 
Mr. Justice O’Farell. 

Tre PUBLIC PROSECUTOR—APPELLANT 
Versus 
SARABU CHENNAYYA—Respoxpent, 

Criminal Procedure Code (let V of 1898), s. 108 -- 
Search —Serwch list — Oral evidence—Lvidenoe Act (Lar 
1872), s. 91—Search list does not eerlude oral evidence 
~-Confession—Governmont Civenlar not complied with 
—Inadmissibility---Voluatiriness--E videnee, weatht ef. 

A search list is simply a declaration, not on oath or 
affirmation or subject to cross-examination, made by 
« Police Officer and persons present at a search that 
certain formalities were observed and certain events 
took place. 

A search list is not evidence of the facts stated 
therein. Therefore, section 91 of the Evidence Act 
has no application, and oral evidence may be given as 
to what took place at the time of a search. 

The informalities in the manner in which a scarch 
is conducted may diminish tho weight of the evidence 
given as to possession of the incriminating artieles 
by the accused but they do not preelnde the adinission 
of oral evidence. 

If a Magistrate in recording a confession doos not 
comply with a Government order, not having the 
force of law, the confession does not become in. 
admissible in evidence, though the Magistrate's failure 
to take precautions, enjoined by Government, may be 
a circumstance to be weighed in considering whether 
the confession was or was not voluntary. 

Appeal against the judgment of acquittal 
passed on the aceused by H. Moberly, 
Esquire, Sessions Judge of Cuddapah, in 
Calendar Case No. 85 of 1898 

The Public Prosecutor, for the Appellant. 

Judgment.—tThe Sessions Judge's 
reasoning, as to the inadmissibility of oral evi- 
dence regarding the possession by the accused 
of articles alleged to have been found on search: 
is dificult to understand and appears to us to 
be based on a confusion of ideas. The Judge 
finds that the search was not conducted ac- 
cording to law. If this were so, it would 
follow according to his own reasoning that 
the so-called search-list was not a search-list 
ab all and = section 91, Indian Evidence 
Act, would have no application. Indepen- 
dently of this, however, we observe that 
section 91 clearly pre-supposes that where 
a certain matter is required by law to he re- 
duced to writing, the writing is itself evi- 
dence of the matter so reduced. 1f the writ- 
ing is not evidence of the matter, section 91 
has obivously no application. Nowa search- 
list clearly not evidence of the facts stated 
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therein. Itis simply a declaration, noton oath 
or affirmation or subject to cross-examination, 
made by a Police Officer and persons present 
at a search that certain formalities were ob- 
served and certain events took place. Oral 
evidence may, therefore, be given as to what 
took place at the time of search. The Ses- 
sions Judge is also in error in supposing (as 
he apparently does) that a confession is 
inadmissible because the terms of a certain 
Government order have not been complied 
with. The order, however, salutary its pro- 
visions may be, has not the force of law. 
What the Sessions Judge had to determine 
was whether the confession was voluntary or 
not and this he has not done, The infor- 
malities in the manner in which the search 
was conducted may diminish the weight of 
the evidence given as to possession of the 
§jncriminatirg articles by the accused but they 
do not preclude the admission of such evi- 
dence. The failure also to take precautions 
enjoined by Government in the recording 
of the confession may be a circumstance to 
be weighed in considering whether the con- 
fession was or was not voluntary. There was 
clearly evidence on which the Sessions Judge 
was bound to take the opinion of the 
assessors and he was not correct in ac- 
quitting the prisoner on the supposition 
that there was no legal evidence of his guilt. 

We allow the appeal and set aside the order 
of acquittal and direct a re-trial. 

[After the Full Bench ruling of the Madras 
High Court on tbe point of search reported 
in $ Ind. Cas. 178, the force of this old 
ruling of 1899 is only cumulative. But as 
it is reported in the Indian Law Report 
Madras it is re-produced here. Ed.) 
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(s. c. 34 B. 519; 12 Bom. L. R. 1058.) 
BOMBAY HIGH COURT. 
ORIGINAL CiviL Suit No. 356 or 1909. 
APPRAL No. 23 or 1909. 

January 31, 1910. 

Present: —Sir Basil Scott, Ke, Chief Justice, 

and Mr. Justice Batchelor. 1 

JOSHI NARBADASHANKAR ‘ 

HURJIVAN—PoatstivrF—APPELLANT É 
VETSUS 

MATHURADAS GOKUL DAS AND OTHERS 


— DerenDANTS— RESPONDENTS. f 

Contract Act (IX of 1872), s. 57—Wager—Obligation 
to pay or receive differences on, the happening of.a 
particular  event—Event not happening—Whether 
contract void. | 

There is no authority for the proposition that 
because under the terms of a contract an obligation 
to pay or receive differences may ariso on the hapi 
pening of a particular event, the contract is void as 
wager if that event does not happen. Such a result 
would be inconsistent with the principle underlying 
section 57 of the Contract Act. 


Facts.—For facts and the judgment of \ 
Beaman, J., decreeing the plaintiff’s suit, see 
4 Ind. Cas. 99. Against that decree the N 
defendant appealed. 

Mr. Inverarity with Messrs. Lowndes and 
Jinnah, for the Appellant. 

Mr. Strangman (Advocate General) with 
Mr. Robertsen,for the Respondents. 

Judgment.—tTwo points have been 
urged by the appellant in this appeal: (1) 
that according to the. rules of the Bombay 
Rice Merchants Association subject to which 
the contracts sued on were made both parties 
were to pay or receive differences and that, 
therefore, the contracts were void as wagers; 
(2) that having regard to all the circum- 
stances of the case it should have been found 
as afact that neither party intended that 
delivery should be taken. 

In support of the first point, reliance is 
placed upon Rule 17 of the Rice Association 
Rules. That rule obliges the buyer to accept 
a delivery order if tendered up to & P.M. on 
the 6th day before the vaida and provides 
that on the seller’s failure to make such de- 
livery, ihe contract shall be settled by pay- 
ment of the difference between the contract 
rate and the due date rate fixed by the 
ciation. 

Whether if the seller failed 
delivery order in time the condi 
by the rules would make t 
wager is one which we are no 
to decide for it is found as a fa, 
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Court and not now disputed that all the 
delivery orders were tendered by the plain- 
tiffs in time. The facts are, therefore, 
entirely dissimilar to those in Chapsey v. Gill 
§ Oo. (1), upon which the argument of the 
appellant is based. 

There is no authority for the proposition 
that because under the terms of a contract 
an obligation .to pay or receive differences 
may arise on the happening of a particular 
event the contract is void as a wager if that 
event does not happen. Such aresult would 
be inconsistent with the principle underlying 
section 57 of the Contract Act. 

As regards the second point, it is apure ques- 
tion of fact which has been adequately dealt 
with by the learned Judge. We see no reason 
to differ from the conclusion at which he 
has arrived. We, therefore, dismiss the ap- 
peal with costs. 

h Appeal dismissed, 

Attorneys for the Appellant: Messrs. Hira- 
lal, & Co. 

Attorneys for the Respondents: Messrs, J. 
R. Patel § Co. 


(1),.7 Bom, I. R. 805. 





(s. c. 188 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
. Second Civic Arrear No. 998 or 1909. 
June 16, 1910. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Johnstone. 
T2RKAHA—PraintTirF—A PPELLANT 
VErSUS 
RIZAK RAM AND orHers—D srenpants— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 25 (8)—Balance—New 
contract to revive barred items—Balance stuck by one 
of the joint debtors when binding on the other. 

A. balance struck by a debtor in the creditor’s book 
with a statement of future interest to be paid (e.g., 
Lena bakı raha ‘lena bia} Sainkra 1-4-0) is a promise 
in writing to pay within the meaning of section 25 (8) 
of Act IX of 1872 and is enforceable regardless of all 
questions of limitation in connection with previous 
items or balances. 

Daula v. Ganda, 35 P. R. 1908 (F. B.); 101 P. L. R. 
1903, followed. 

Ladhu Shah v. Fazal Dad, 72 P. R. 
Laxumibat v. Ganesh Raghu Nath, 
referred to. 

Pala Mal v. Tuia Ram, 119 P. R. 1908; 206 P. W. R. 
1908, disapproved and distinguished. 

A balance struck by one of the joint Hindu brothers 
of their joint debt, which originally began against 
their father, is also binding upon the other brothers. 


1879 and 
25 B. 373, 
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Second appeal from the decree of the Addi- 
tional Divisional Judge, Delhi Division, dated 
the 14th July, 1909, modifying that of the 
Additional District Judge, Delhi, dated the 
28th April 1909, dismissing the claim. 

Mr. Shadi Lal, for the Appellant. 

Judgment.—In this case plaintiff 
sued for recovery of Rs. 1,477 principal and 
interest. Defendant pleaded that he only 
owed Rs. 84 and thathe had been deceived 
into signing a balance for Rs. 784. He also 
urged that the suit, being based simply ona 
balance, did not lie. Defendant No. 2, bis 
brother, pleaded that he never had any deal- 
ings with the plaintiff ard so was not liable. 

The first Court held that the suit on the 
balance of Sambat 1960 did not lie, and then 
went on to say that even if the suit does lie, 
plaintiff has not proved that the defendants 
owed him Rs. 784-3 on 28rd July, 1908, 
when the balance was drawn. On these 
findings the Court dismissed the plaintiff's 
suit in toto. 

When the plaintiff appealed to the Divi- 
sional Judge of Delhi, that Judge took rather 
a different view. He held that the suit was 
not based merely on the balance struck but 
upon the whole dealings between the parties 


‘beginning from Sambat 1943. He then ex- 


amined the accounts between the parties, and 
finally gave a decree for Rs. 504-8-0, half of 
which is interest. The way he arrived at 
this figure may be briefly stated as follows — 

The first balance properly struck ard 
stamped was in Sambat 1956. The previous 
balances were not regularly struck or ac- 
knowledged by the defendants, and, therefore, 


- the Divisional Judge held that out of the 


plaintiff's claim we must at once strike all 
items previous to 1953. He then examined 
the accounts of 1953, 1954, 1955 and so on, and 
found thatthe total of the items within limit- 
ation was Rs. 254-4-0. Before him the point 
was also taken that the balance in Sambat 
1960 amounts toa bond or a new contract 
within the purview of section 25 of the 
Contract Act’; but he overruled this conten- 
tion on the ground that there was no promise 
to pay, and that even if the words of the 
balance could be construed into a promise to 
pay the defendants were not liable because the 
balance was certainly not struck with the 
knowledge, either express or implied, that a 
new contract was being entered into. The 
plaintiff is not satisfied with this decree, and 
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so hè has appealed to-this Court, and we have 
heard the case argued on his behalf by Mr. 
Shadi Lal. The defendant also is dissatisfied 
with the decision of the Divisional Judge, and 
he has appealed, praying that the plaintiff's 
suit be dismissed. We had heard these cross- 
appeals argued and we propose to dispose of 
them in a single judgment. The first point 
clearly is whether the document of. Sambat 
1960 aforesaid is a promise (in writing) to 
pay. Ifit is, then, under section 25 (3), 
Indian Contract Act, it constituted a novation 
and is enforceable as such regardless of all 
questions of limitation in connection with 
previous items or balances. The matter 
might be an arguable one were it not 
that in our opinion, the @ctum in Daula v. 
. Ganda (1) concludes it. In that case the 
baht entry under consideration was similar 
in all essential points to that before us, 
the important’ word being there baki leni 
Ganda pason Suhela pason bia} sainkra da 
ek rupia and here, lene baki raha lena biaj 
satuhra 1-4. The two important authorities 
upon which the Full Bench relied were Ludhu 
Shahy. Fazal Dad(2) and Laxumibai v. Ganesh 
Raghunath (3). In both of those the docu- 
ments under construction contained the words 
that such a rate of interest has been fixed, 
and it might perhaps have been argued that 
this circumstance differentiated those cases 
from that before the Full Bench in which the 
mention of interest might have been said to be 
a mere recital. But evidently the Full Bench 
ruled that a statement of a balance due plus a 
statement of future interest to be paid im- 
perted a promise to pay, and we are bound 
by this adjudication. 


In connection with this matter, our 
attention has been drawn to the important 
ruling Pala Mal v. Tula Ram (4) in which a 
document containing the words baki-dena raha 
was held to be a mere acknowledgment of 
liability and not a promise to pay. The 
reasoning in this ruling seems to us to some 
extent abt variance with that in Daula v. 
Ganda (1) but inasmuch ag in the later 
case there was no mention of interest in the 
document under consideration, the conflict, if 
it exists, is unimportant for our present pur- 

(1) 85 P. R. 1903 (F.B.); 101 P. L. R. 1903. 

(2) 72 P. R. 1879. ; 

(8) 25 B. 373. 

(4) 119 P. R. 1908; 206 P. W. R, 1908, 
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pose, and indeed the Full Bench case was distin- 
guished mainly on this ground. It follows that 


the suit lies as framed, and the next question ` 


is whether defendants have proved fraud on 
the part of plaintiff. In our opinion, the 
lower appellate Court is right in its view 
that the plaintiff's accounts cannot be taken 
to be a fabrication. Defendant No. 1’s thumb- 
mark exists admittedly on tha balances of 
Sambat 1958 and Sambat 1960, which are 
correct result of the previous 15 years of ac- 
counts, and we see no reason to doubt the 
genuineness of those accounts. 

Lastly, in our opinion, Neki, defendant 
No. 2, is fully liable along with defendant 
No. 1. The account began against 
father Salig, who died in 1895, since when 
the account has been in the names of the two 
brothers. It is in evidence that Neki lives 
jointly with defendant No. 1 and that sheir 
land is still joint. No doubt, Neki has not 
signed any balance and it is-this circumstance 
that has prompted him to attempt to escape 
liability. But he is certainly lable for his 
father’s debts and we see no reason to doubt 
that father’s debts incurred after 1895 were 
joint debts. For these reasons we accept 
plaintiff’s appeal and dismiss that of defen- 
dant No. 1; and we give plaintiff a decree 
for his claim in full with costs against both 
defendants. 

Appeal accepted. 





(s. c. 140 P. W.. R. 1910.) 
PUNJAB CHIEF COURT. 
MISCFLLANFROUS Civit ArpeaL No. 1104 

. oF 1909. i 
October 20, 1910. 
Present:—Mr. Justice Chevis. 
MUHAMMAD— Derenpant—APPELLANT 


VeTSUS 
CHARAG AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 


Pre-emption—Effect of not payiny pre-emption money 
within the time allowed by the decree—Tender to Nazir 
after Court hours not sufficient—Incompetency of Court 
to extend time— Civil Procedure Code (Act V of 1908), 
s. 148— Ultra vires. 

A pre-emption suit stands dismissed if the pre- 
emptor fails, even by mistake, to deposit whole of the 
pre-emption money payable under the pre-emption 
decree into Court within its usual working hours on 
the day fixed for its payment by the decree; and 
neither the first nor the appellate Court has power to 


their ~ 


ee 
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extend the time. Section 148 of Act V of 1908 does 
not apply in such cases. p 

A tender of whole or part of the pre-emption money 
to the Court Sheriff after its usual working time is 
not sufficient to save the decree. 


Miscellaneous appeal from the decree 
of the Divisional Judge, Shahpur, dated the 
19th June, 1909, reversing the order of first 
Court. ` , 

Lala Sangam Lal, for the Appellant. 

Mr. Devi Dyal, for the Respondents. 

Judgment.—In this case the first 
Court gave the - plaintiffs, (of whom one is 
a minor) a decree for possession by pre-emp- 
tion on condition “of payment within one 
month of Rs. 400 with costs of the suit in- 
curred by the defendants and Rs. 15 costs of 
hearing as ordered on the 27th January.” 
The decree further provides for dismissal of 
the suit with costs in case of the said 
amount not being paid within the time 
fixed. The date of this decree is 20th Feb- 
ruary 1909, Rs. SO had already been deposited 
by the plaintiffs. At5p.m.,on the 20th 

. March, the major plaintiff appeared in Court 
with Rs. 320. This was not accepted, as 
though this sum made up the amount of 
Rs. 400, there remained a further’sum of 
Rs. 33-15-9 on account of costs. The Munsif 
said the fullamount might be paid in time 
if tendered before the Court officials had 
left the Court. The Munsif then went 
home, and the officials followed him. At8 
P. M., the plaintiff turned up at the Naib- 
Sherif’s house with the full sum, če., 
Rs. 353-15-9. The Naib-Sherif refused to 
take the money. By order of 24th March, 
1909, the Munsif held that the Naib-Sherif 
had acted rightly. 

On appeal, the learned Divisional Judge 
held that the non-payment of the full sum in 
due time was the result of a misunderstand- 
ing and not owing to contumacy and, apply- 
ing section 148 of the Civil Precedure Code of 
1908, extended the time forpaynient up to 7th 
July, 1909, leaving the parties to bear their 
own costs in his Court. 

Against this order of the Divisional Judge, 
the defendant appeals to this Court. 

It is argued on behalf of the defendant 
that the procedure applicable is that of the 
old Code and that section 148 of the new 
Code is not applicable. If this argument 
be correct, it appears clear that the Divi- 
sidnal Judge had no right to extend the 
time unless .on vegular appeal against the 
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decree he had found that the time allowed 
was insufficient and had amended the decree 
by extending the time. The Divisional 
Judge has not found the time insufficient, 
and the time allowed evidently was sufficient, 
for the default was not due to any difi- 
culty in raising the money, but to a mis- 
take onthe part of the plaintiff as to how 
much money had to be paidin. If, onthe 
other hand, the argument that the provisions 
of the new Code are inapplicable be incor- 
rect, still I fail to see that section 148 can 
be applied to a case like the present. That 
section lays down that the Court may, in 
its discretion, enlarge any period fixed or 
granted by the Court for the doing of any 
act prescribed or allowed by the Code. How 
can it be saidthat the payment of the pre- 
emption money is an act prescribed or aliow- 
ed by the Code ? Of course the Code docs 
not disallow the payment, to say this wonlil 
be absurd. But it certainly does not pre- 
scribe it, for the prescription is a part of 
the decree, and though the Code prescribes 
the formcf the decree (see Order XX Rule 
14), it is the decree and not the Code which 
prescribes the payment as a condition of 
possession being given. And Ido not con- 
sider the payment can be said to be an act 
allowed by the Code, for I understand an act, 
allowed bythe Code to be an act which 
could not be done except for some provi- 
sions of the Code, and it certainly cannot, in 
my opinion, be said that there is any pro- 
vision in the Code the removal of which 
would debar a pre-emptor from paying the 
pre-emption money into Court. So I hold 
that section 148 is inapplicable, and that the 
order of the Divisional Judge extending the 
time under that section is ultra vires. 

Counsel for respondent then urges that 
his client’s mistake is due to ignorance and 
excusable, but I cannot agree as to its being 
excusable. The terms of the decree aro 
clear, and if the plaintiff did not know the 
terms he should have enquired, but instead 
of doing so, he waited till the last possible 
moment for paying in the money and found 
out, only when too late to rectify his error, 
that he had not brought as much as was 
required. He has only himself to thank: 
persons who pnt off matters till the last 
moment do so at their own risk. As to the 
plea that no parcha was supplied to the 
Chief Court 
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Rules quoted on pages 161 aud 162 of Mr. 
Shadi Lal’s Pre-emption Act, Second Edition, 
I consider that this plea, even if correct cən- 
not avail the plaintiff. . Any breach of the 
Chief Court Rules does not render the decree 
invalid in auy respect, ` 
I accept the appeal and reversing the 
Divisional Judge’s order I restore that of 
the first Court. No order as to costs in the 
Divisional Court. Plaintiff will pay costs 


in this Court. 
Appeal accepted. 


(s. c. 141 P. W. R. 1910.). 
PUNJAB CHIEF COURT. 
‘Seconp Civis Appeat No..319 or 1909. 
June 8, 1910. 

Present:—Sir Arthur Reid, Kr.. Chief 
Judge, and, Mr. Justice Johnstone. 
FAZAL MUHAMMAD—Puaintivr— 
APPELLANT 

i TETSUS 
TAZAL MUHAMMAD AND OTHERS— 
DEFENDANTS— RESFONDENTS. 

Custom—Inheritance—Daughter-—Sayads of Khanpur 
in tehsil Hoshiarpur—Revision—Limitation—Punjab 
Court's Act XVIII of 1884, s. 70 (a) and (b) 

Among Syads of Khanpur, tehsil Hoshiarpur, there 
exists no custom entitling a daughter to more than 
a life-interest in her sonlessfather’s ancestral holding. 
On her death the property, reverts to her father’s 
yeversioners who can recover it within 12 years from 


her death. 
Taqir Mohammad v. Fazal Mohammad, 16 P. R. 


1906; 66 P. L. R. 1906; Civil Appeal No. 64 of 
1906; and Ilahi Bakhsh v. Budhi, 5 P. R. 1910; 
10 P. W. R. 1910 ; 159 P. L. R. 1910; 5 Ind. Cas, 247, 


referred to and distinguished. 
A point of limitation involving questions of law 
and custom is a good ground for revision under section 


70 (b) of Act XVIII of 1884. 

Second appeal from the order of the Divi- 
sional Judge, Hoshiarpur Division, dated the 
4th May 1908, confirming that of the Munsif, 
lst Class, Hoshiarpur, dated the 30th June 
1906, dismissing plaintiff's claim. 

K. B. Muhammad Shafi and Mr. Umar 
Bukhsh, for the Appellant. 

R. S. Sukh Dial, for the Respondents. 

Judgment.—the parties are Nayads 
of Khanpur, Tahsil Hoshiarpur, their original 
house being Dakoha in Jullundur District. 

The facts and dates are stated in the judg- 
ments of the Courts below. 

The lower appellate Court has found 
that the suit by Qudrat Ullah, brother of 
Alim Ullah, father of Musammat Fatima, 
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whose legatees and widowed sister are de- 
fendants-respondents, was barred by limit- 
ation, the possession of Musammat Fatima 
from 1892 until her death in 1905 being 
adverse. Weare unable to concur’ in this 
finding. The preliminary objection, that no 
appeal urder section 70 (1) (b) lay, has, in 
our opinion,no farce, the question of limit- 
ation raised involving} questions of custom 
and law. > 

On the death of Alim Ullah's widow in 1892, 
Qudrat Ullah took possession. . 

The report to the Tahsildar on that occa- 
sion was that Qudrat Ullah had taken pos- 
session and that Alim Ulah had left an un- 
married daughter. 

The Tahsildar effected mutation in the name 
of Musammat Fatima on the ground that she 
was unmarried. i 

The Deputy Commissioner found that the 
Tahsildar’s order was neither on the ground 
of possession nor in accordance with Muh- 
ammadan Law, and ordered the Tahsildar to 
make fresh enquiries and pass orders in 
accordance with the result of that enquiry. 

The Tchsildar did nothing and Afusammat 
Fatima remained in possession until her 
death. 

Tbe property consisted of + of a house 
valued at Rs. 600 or 700 and 6 kanals and 14 
marlas of land. 

We are satisfied that Musammac Fatima 
was in possession as a daughter under custom- 
ary law either on the ground that as daughter 
she was entitled to possession for her life, 
even in the presence of her uncle, or, as 
is more probable, in lieu of maintenance, 
the property being so small.. The Govern- 
ment revenue at the date of suit was a little 
more than Rs. 2. 


In Fagir Muhammad v. Fazal Muhammad 
(1), it was ruled that Syads of Khanpur are 
governed by custom. 


In Civil Appeal No. 64 of 1906, it was 
held that Syads of Dakoha were governed 
by custom and that the right of succession” 
of daughters in presence of near collaterals 
would require convincing proof which 
was absent in that case. The property in 
suit was considerable, being $ of 234 
kanals and 13 marlas with Government re- 
venue Rs. 28-12-0, apparently far more 
than enough for a daughter’s maintenance. 


(1) 16 P. R. 1906; 66 P. L. R. 1906, 


Vol. VIII 
. SATDAN V. EMPEROR, S 


. Ilahi Bakhsh v. Budhi (2) does not help the 
respondents, asit dealt with the saccession 
of daughters, among endogamous Muham- 
madan Rajputs of Hoshiarpur, who had suc- 
ceeded to their father’s land tothe exclusion 
of their collaterals. 

No attempt has been made on behalf of the 
respondents in this case to establish any cus- 
tom entitling Musammat Fatima to more than 
a life-interest in the presence of her uncle. 

We are satisfied that Musammat Fatima 
was in possession, as above stated, ‘either 
on the view of customary law then accept- 
ed by the parties and the Revenue autho- 
rities, or in lieu of maintenance until her 
death or marriage only, and that the ap- 
pellaut was entitled on her death in 1905 
to possession of the property in suit, her 
possession nob being adverse to him. It 
was not contended at the hearing that the 
respondents could succeed except on the 
ground of limitation. We decree the appeal 
and the suit and set aside the decrees of the 
Courts below with costs of all Courts. 


Appeal accepted. 
(2) 5 P. R. 1910; 10 P. W. R. 1910; 159 P. L. R. 
1910; 5 Ind. Cas. 247. 


(s. c. 48 P. W. R. 1910 Cr.) 
PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 98 or 1910. 
April 29, 1910, 
-Present:—Mr. Justice Johnstone and 
Mr. Justice Scott-Smith. 
Musammat SAIDAN AND ANOTHER — 
ConvicTs—APPELLANTS 
versus 

HMPHROR—PaossecoroR—Rasroxdent, 

Retracted confession—Corroboration—Sulphate of 
copper poisoning —Penal Code (Act XLV of 1869), s. 392 
— Murder. 

Where out of two women, R and S (daughter and 
mother), R, gavə birth to a female child and S alone 
attended her and the infant, while in their custody 
died of sulpi:ate of coppər poisoning soon after its 
birth, the presumption is that both of them hare ad- 
ministered the poison and they are guilty of murder 
even in the absence of a clear motive for committing 
the crime. The fact of their taking no step towards 
saving the infant’s life is the evidence of intention 
and negatives the defence of accidental poisoning. 
Such a circumstance is sufficient to corroborate thoir 
confession of guilt retracted by them atthe time- of 
trial. 

In such a case capital sentence is not justifiable. 

Appeal from the order of the Sessions 
Judge, Jhelum Division, dated the 15th 


January 1910, convicting the appellants, 
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Mr. H ozal-t-Hussuin, for tha Appallants. 

Rai Svhid Pandit 594e0 Narain, for the 
Respondents. 

Jsudgment.—tTho learned Sessions 
Judge has in this case convicted the two 
appellants Musammit Saidan and Musam- 
mat Rahman, who are mother and daughter, 
of the murder, by poison, of the child 
of the latter soon after its birth and has 
sentenced them both to transportation 
for life. They have appealed and we have 
heard the case duly argued by Mr. Fazal- 
i-Hussain for the appellants and Mr. Sheo 
Narain for Crown. 

Musummat Rahman, a young Mirasi 
widow, had been carried off by Satar Jat 
who had married her. Some pressure wa3 
brought to bear upon him and he repudiated 
her, and she was brought back and married 
to oue Nizam-ud-Din. On 20th September, 
1909, at her parent’s house in Mauza Hariawala 
some 7 or 8 months after this last marriage, 
she gave birth to a female child in the early 
part of the day and the birth was re- 
ported to the Chaukidar by accused No. 1. 
In the afternoon the child died and was 
buried by accused No. 1, with the help 
of a blacksmith named Khushia and in the 
presence of Muhammad Din and Khushi 
Muhammad, the cause of death being report- 
ed at once to the Choukidar as altera, which 
we understand to mean convulsions. No one 
had been present at the birth except the 
two accused; but two women Fazlan and 
Amir Bibi say they heard of it, and at 
noon when they went .to the house, they 
saw accused No. 1 administering to the 
child some liquid, which Musammat Fazlan 
says was dark blue in colour. 

Nizam-ud-Din seems to have baen nowhere 
in the neighbourhood and to have taken no 
interest in the affair. 

Suspicions wera early entertained ia regard 
to the sudden death of the child, and on 21st 
September at8 a.a., the Zaildar reported to the 
police who took immediate action, and the sama 
day had the body exhumed and examined by 
the Civil Surgeon who found indications of 
copper-poisoning. This led to enquiries, and 
Sohna, a trader of Hariawala stated that, a 
fortnight before the affair, : he had sold dons 
copper sulphate to accused No. 2. 

On 24th September 1909, both accused 
made complete confessions before a Ist class 
Magistrate; but these confessions have been 
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retracted and now the accused say that the 
child died of aléera, and because it was born 
pefore due time. 

‘In our opinion tbe fact of intentional 
poisoning is fully made out. The medical 
evidence makes it clear that the child must 
have swallowed a considerable quantity of 
the copper sulphate and this circumstance 
constrains us at once to reject the suggestion 
that the gur used inthe preparation of a 
drink for the child was accidentally contami- 
nated by contact with some copper sulphate 
lying on ashelf or niche. From p. 474, 
Vol. II, Taylor’s Medical Jurisprudence, 5th 
Edition, we learn that 5 to 10 grains is what is 
used for emetic purposes while at p. 174 of 
Lyon’s 2nd Edition, we read that one ounce 
of the sulphate has caused, and less might 
cause, death, and doses of more than one ounce 
have been recovered from. It seems to us 
that, even after making due allowance for the 
tender age of the victim in this case, it is 
easy to admit the validity ofthe suggestion 
aforesaid. Again, the symptoms following 
the ‘administration of a poisonous dose of 
copper-sulphate are very marked, see page 
475, Vol. II Taylor. It seems to us that, had 
the child been accidentally poisoned, accused 
No. 1 would have got help; but neither of 
the accused seems to have done anything in 
this way and neither pretends that she 
attempted to relieve the infant’s sufferings 
or try to save its life, though the fact that 
something untoward had happened must have 
boen apparent at once from the colouring 
and burning of the infant’s life. 
` It has been pointed outto us that Sohna 
says he only sold one or 13 rutti of the poison 
to accused No. 2, which we -understand to 
mean 2 or 3 grains. We can only conclude 
that the accused must have got a further 
supply elsewhere—they lived within 3 
miles of Gujrat town,—or that Sohna is 
< nervous about admitting thesale of a large 
quantity. 

In short, it seems to ‘us that the conclusion 
is irresistible that these two women poisoned 
the child. lt has been poisoned and no 
one else could possibly have done it. The 
women confessed and we believe their con- 
fessions to be genuine. Accused No. 1 
actually administered the stuff, but accused 
No. 2 must have been in the affair. 

We are not pressed by Mr. Fazal-i- 
Hussain’s arguments which have been partly 
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met by the above remarks and by the argu- í 


ments of Mr. Shiv Narain. We will now 
notice the further points taken on behalf 
of the appellants. The motive for the deed 
has become obscured by the evidence of 
Nizam-ud Din, husband of accused No. 2, as 
witness for the defence to the effect that the 
child was not the child of Satar Jat. 
Itis argued that as Nizam-ud-Din is ap- 
parently wiliing to admit the child as_his 
own, the motive assigned by the prosecution 
for the murder, namely, that the child being 
of Sattar, was in the way, and an offence had 
no existence. Itis also said that, even if the 
child was Sattar’s, a Mzrasi family would not 
consider it a disgrace. Itis nearly impossible 
to say whose the child was. Accused No. 2 
knows and probably Nizam-ud-Din knows. 
Anyhow, the fact of the intentional poisoning 
isso clear that, even if the paternity of the 
child is left undecided, the accused benefit not 
at all by this circumstance. 

Then Mr. Fazal-i-Hussain draws attention 
to the frank and open conduct of the accased 
in reporting both birth and death, and in 
allowing the two women Fazlan and Amir 
Bibi to enter the house and sit and watch the 
administration of the poison, and in getting a 
woman to helpinthe burial. Thesetwo women 
were examined by the police on 23rd Septem- 
ber, ¢.e., after the Civil Surgeon had report- 
ed to the police the existence of copper 
poison in the child’s body, and we are not dis- 
posed to attach much importance to their 
evidence. We are inclined to doubt whether 
they really saw anything administered; and 
as to the rest’ of accused’s conduct, it seems 
to us that even such women as these could 
not have failed to understand that their 
best chance of escape was to appear not to 
conceal anything, 


Again, Mr. Fazal-i- Hussain lays some stress 


upon the evidence of accused No. 2's brother ° 


regarding police pressure to induce confes- 
sions, but we do not believe this witness’s 
story. We prefer to believe that the women, 
knowing all had come to light, made a virtue 
of necessity and owned up. 


Lastly, it seems to us a very suspicious cir- 
cumstance against the appellants that no re- 
mains of copper-sulphate were found in the 
house. Had the gur been accidentally con- 
taminated with the poison, some of the poison 
would surely have remained. 
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For these reasons we agree with the learn- 
ed Sessions Judge and dismiss the appeal. 
We think he was right in all the circumstances 
not to pass a capital sentence. 
` Appzal rejected. 





ALLAHABAD HIGH COURT. 
Lerrers Parent Arps No. 149 or 1999. 
November 25, 1910. 

Present: —Sir John Stanley, Kr., Chief 

Justice, and Mr. Justice Banerji. 
Sri Maharaja PARBHU NARAIN SINGH 
— DEFENDANT—ÅPPELLANT 
versus 
BALDEO PRASAD AND orages— 
PLAINTIFFS— RESPONDENTS, 

Agra Tenancy Act (IE of 1901), s. 177—Lindlord 
and tenant—Assessment of revenue, suit for—Plea that 
athird person is Gamindar—Proprietary title—Question 
between tho third person and plaintif tried —Appeal to 
District Judge. 

Abrought a suit against B for assessment of 
revenue. B pleaded that the land in question fell 
within the Zamindari of © and not of A. C was made 
a defendant in the suit. The question whether the 
land fell within the Zamindari of A or O, was tried 
by the first Court: Held, that as a question of 
proprietary title was raised, an appeal lay to the 
District Judge under section 177 of the Tenancy 
Act, 1901. 

Avpeal against the decision of Mr. Justica 


Griffin, in S. A. No. 71 of 1909, decided on ` 


the 30th of July, 1909, under section 10 of 
the Letters Patent. 
Mr. J. A. Chowdhury, for the Appellant. 
Dr. Satish Chandra Banerji, for the Res- 
pondents, 


Judgment.—this appeal arises in a 
suit which was brought by Pandit Baldeo 
Prasad, respondent, against the principal 
defendants for assessment of revenue on land 
held by the said defendants on the allegation 
‘that they were the tenants of the plaintiff, 
that the land was held rent free by them in 
the plaintiff's Zamindart and that it was 
liable to assessment to revenue. The princi- 
pal defendant in answer to the claim urged 
that the plaintiff had no right to bring the suit 
inasmuch as the land in question was a part 
of the property of the Maharaja of Benares. 
- The Maharaja was added as a defendant and 

urged that the land lay in his Zamindar?. The 
conclusion, at which the Court of first instance 
came, was that the land in question lay in the 
Zamindari of the plaintiff and that he was 


INDIAN OASES. 817 


entitled to a decree. It accordingly made a 
decree to the effect that the principal defend- 
ant should pay Rs. 311-2, exclusive of 
cesses, to the plaintiff on account of revenue. 
From, this decree the Maharaja of Benares 
appealed to the District Judge of Benares. 
The appeal was entertained and the learned 
District Judge held that as a question of pro- 
prietary title has been determined by the 
Court of first instance, and was also raised 
in the appeal, the appeal lay to his Court. 
As regards the msvits of the cse, he held 
that as the documents upon which the Court 
of first instances reliel. were not oa the record, 
the plaintiff hal failed to establish his claim. 
The learned Judge ac2zordingly dismissed the 
suit. 

From this decree an appeal was preferred 
to this Court. The learned Judza, who 
heard the appeal, was of opinion that no, 
appeal lay to the Districh Judge and accord- 
ingly reversed his decision and restored that 
of the Court of first instance. 

From the decision of the learned Judge of 
this Court, this appeal has been preferred 
under the Letters Patent and the first and 
main contention raised is that the appeal 
from the decree of the Court of first instanca 
was properly entertained and heard by the 
learned District Judg2. In our opinion, this 
contention is well founded. Section 177 of Act 
II of 1901 provides that an appeal shall 
lie to the District Judge from the decree of 
an Assistant Collector of the Ist Class inall 
suits in which a question of proprietary title 
has been in issue in the Court of first in- 
stance and is a matter in issue in the appeal. 
The question whether the lund which formed 
the subject-matter of the suit was the pro- 
perty of the plaintiff or of the Maharaja 
defendant was a question which arose direct- 
ly and substantially in the suit brought 
by the plaintiff. The plaintiff could not 
obtain a decree unless that question was 
determined and found in kis favour. The 
Court of first instance determined the 
question of title and decided it in favour of 
the plaintiff. The decree of that Court was 
a decree not only against the principal de- 
fendant but also against the Maharaja of 
Benares upon the question of title. It wag 
clearly a decree against the Maharaja by 
which he was prejudiced. As a question of 
title was in issue in the Court of first in- 
stance and was also in issue in the appeal, the 
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appeal lay to the District Judge and we think 
the learned District Jadge was right in hold- 
ing that he was competent to entertain it. 

As regards the merits of the case, the 
learned District Judge commented on the 
conduct of the Court of first instance and of 
the plaintiff in not placing on the record 
copies of documents which the Court of first 
instance inspected after sending for the 
records which contained them. The learned 
Judge held that as those documents were not 
placed on the record, he was justified in hold- 
ing that there was no evidence on the record 
which supported the plaintiffs’ claim. The 
conduct of the Court of first instance in send- 
ing for records and not directing copies to be 
produced was no doubt irregular but we do 
not think that on thit ground alone the 
plaintiffs’ claim shoald have b2en dismissed. 
We agree with our learned colleague that 
under the circumstances of the case, the learn- 
ed District Judge would have exercised a 
proper discretion if he had received certified 
copies of the entries of public records which 
had been inspected by the Court of first 
instance. Wethink itis not right to visit 
the plaintiff with the consequences of the 
neglect of duty of the Court of first instance. 
Theappeal to the District Judge was not, 
therefore, tried according to law, and we must 
hold that there has been no proper trial. 

We accordingly allow this appeal, set aside 
the decree of this Court and the decree 
of the lower appellate Court, and remand 
the case to the lower appellate Court with 
directions to re-admit ib under its ori- 
ginal number in the register and dispose 
of it on the merits after allowing the plaintiff 
to produce certified copies of the documents 
relied upon by him, the originals of which had 
been inspected by the Court of first instance. 
Both parties will be at liberty to adduce any 
further evidence which may be relevant 
to the matters in issue. The plaintiff will 
pay the costs of the appeal to this Court and 
of the abortive appeal to the District Judge. 
All other costs will follow the event. 


Appeal allowed; 


case remanded. 
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(s. c. 7 A. L. J. 1161.) 
ALLAHABAD HIGH COURT. 
Crimrnan Revisron No. 359 or 1910. 
July 19, 1910. 

Present:—Mr. Justice Chamier. 
JAGAT NARAIN AND ANOTHER — APPLICANTS 
versus 
EMPEROR—Oprosir# Party. 

Criminal Procedure Code (Act V of 1898), s. 107— 
Security to keep the peace—Practice—Principle. 

Itis a common and proper practice to take 
security from the leaders of opposing factions that 
are shown to be likely to commit breaches of the 
peace. Itis very often impossible to bind over all 
tho members of two or more parties. But before 
& person is bound over to keep the peace, it 
must be shown that he is himself likely to commit a 
breach of the peace or doa wrongfulact that may 
probably occasion a breach of the peace or disturb 
the public tranquillity. He cannot ba bound down 
merely because he is a wealthy or influential member 
of his party. 

Criminal revision against the order of the 
Sessions Judge of Farrukhabad. ° 

Messrs. O. Ross Alston and Satya Ohundra, 
Mukerji, for the Applicants. : 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

Judgment.—this isa reference by 
the Sessions Judge of Farrukhabad in which 
he recommends that an order of the Joint 
Magistrate of Farrukhabad, requiring three 
persons, Jagat Narain, Maharaj Narain and 
Sundur Chand, to give security for keeping 
the peace, should be set aside. The cir- 
cumstances in which the present proceedings 
were instituted are seb out at length in the 
Magistrate’s order. It is sufficient to say 
here that the parties concerned are Sadhs, a 
community which hasa distinctive religion 
of its own and occupies an important position 
in Farrukhabad. There is an annual 
Bhandara or festival, which takes place on 
receipt of a firman from Rohal in the Punjab. 
In consequence, it would appear, of the teach- 
ings of areformer of the name of D warka Das, 
two parties have been formed in the com- 
munity—the followers of Dwarka Das being 
in the minority. Jagat Narain and Maharaj 
Narain belong to the first oras they call 
themselves the orthodox party. Sundur 
Chand belongs to the 2nd party, the followers 
of Dwarka Das. The differences between 
the two parties appear to an outsider to be 
of trifling character, but the importance of 
them in the eyes of the Sadhs may be gauged 
by the fact that over them families are divid- 
ed against themsolves aud it is said that 
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Sadhs will not even salute each other when 
they belong to different parties. In February, 
1909, the District Magistrate found it neces- 
sary to prohibit the Bhandura which was then 
about to take place. He considered the ques- 
tion of allowing the Bhand1rz to take place 
under police protection, and binding over the 
leaders on either side to keep the peace but he 
came to the conclusion that such a course 
would probably accentuate the differences bet- 
ween them. JIere it may be explained that 
the position taken up by the ‘first’ party was 
that they should be allowed to hold the 
Bhandara without interference by the second 
party who were not to be admitted to it. 
The second party said that as the firman for 
the Bhandara had come from Rohal they 
were bound as a religious duty to attend the 
Bhandara, and that the first party should not 
be allowed to exclude them. The result was 
that no Bhandara took place in 1909. This 
year no firman was applied for and no firman 
came, and theredoes not seem to have been 
any idea of holding the Bhandara—certainly 
not the Bhandari at the principal ‘Chowki or 
Church’ in Farrukhabad. But 
year, Sri Kishan Das, an Honorary Magis- 
trate, who belongs to the ‘first’ par ty, was 
assaulted in the street by four men, of whom 
three belonged to the second party. His 
assailants were brought to trial and convict- 
ed. After that, on’ March 28th, the Joint 
Magistrate called upon Jagat Narain, 
Maharaj Narain, Sundur Chand and his 
brother, Sumer Chand, to show cause why 
they should not furnish security for keeping 
the peace for one year by- executing bonds 
for Rs. 5,000 each with two sureties apiece 
in Rs. 2,500. Sumer Chand then left 
Farrukhabad and may be disregarded. One 
of the grounds upon which the learned 
Sessions Judge recommends that the proceed- 
ings of the Joint Magistrate should be set 
aside is, that it was irregular to take proceed- 
ings against the members of the opposing 
factions jointly. Itis contended that separate 
proceedings should have been taken against 
the members of each faction. It may, I think, 
_ be assumed that the proceedings were 
irregular, but as at present advised, I am 
not prepared to hold that the proceedings 
should be set aside on account of this 
irregularity. Neither side have been pre- 
judiced in the least degree by it. I need not, 
however, consider the question further, for I 
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am satisfied that the order of the Joint Mazis- 
trate should be set aside on other grounds. 

On behalf of the persons who have been 
bound over, it is urged that the only occasion 
on which ib is at all likely that the members 
of the opposing factions would commit a 
breach of the peace, is the Bhasdara, which 
is not to take placa this year, that there is no 
evidence whatever that any one of these 
three persons is aball likely to commit a 
breach of the peace, and that they cannot 
be bound over merely because they are 
wealthy or prominent members of their par- 
ties. 

On behalf of the Crown it is urged that the 
annual Bhandara is nət the only oczasion on 
which the two parties are likely to come to 
blows with each other, as witness the asqault 
upon the Honorary Magistrate; that there is 
evidence that the persons who have been bound 
down have been going about the town armed 
with lathies, and that they are the leaders of 
the two factions and should, as such, be bound 
down. g 

Tt is acommon, and I think a proper, prac- 
tice to take security from the leaders of 
opposing factions that are shown to be likely 
to commit breaches of the peace. It is very 
often impossible to bind over all the members 
of two or more patties. But before a person 
is bound over to keep the peace, it must be 
shown that he is himself likely to commit a 
breach of the peace or doa wrongful act that 
may probably occasion a breach of the peace 
or disturb the public tranquillity. He can- 
nct be bound down merely because he ig a 
wealthy or influential member of his party. 
The police appreciating this difficulty set to 
work to prove that the three persons con- 
cerned had been going about with lathdals 
and had been making preparations for a fight 
by importing lathis and in other ways. The 
story of the importing of lathis turned out to 
bea amythand the evidence that the three 
men had been preparing for a fight broke down 
completely. Maharaj Narain and J agat 
Narain seem to have been selected because 
they are the son and nephew of the Honorary 
Magistrate who was attacked. The Honorary 
Magistrate has probably greater influence 
than they have in their party, but no proceed- 
ings have been taken against him. Samer 
Chand and Sundur Chand seem to have been 
selected because they are men of means. The 
Kotwal, who probably knows as much about 
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these people as any one in the town, said in 
the course of his evidence that there 
was no one in either party who by reason 
of his wealth or his following or his re- 
ligious authority could control his party 
and that he had not seen any of the three per- 
sons going about with lathiuls. In his order 
the Joint Magistrate says that “the evidence 
for the defence is directed towards showing 
that the parties (¢.¢,the persons who have 
been bound down) have not been going about 
accompanied by lathiwalas. The evidence 
to this effect is given by a number of res- 
pectable wiinesses and their word must be 
accepted”. Yetthe Magistrate was inclined 
to believe the statement of the Circle In- 
spector that he had seen people with lathis in 
the company of the three persons who have 
been bound over. The Sessions Judge has 
declined to accept the evidence of the Circle 
Inspector on this matter pointing out that 
if he saw what he described in his evidence 
it is strange that he took no action and did 
not even make a report about it. Having 
examined the evidence, I agree with the 
Sessions Judge that it is- not proved that 
the three persons who have been bound over 
are likely to commit a breach of the peacé 
themselves or that they are leaders of the two 
parties in the sense that they can control the 
other members of their respective parties. 

I cannot accept the contention that the 
Bhandara is the only occasion on which the 
two factions are likely to fall out with each 
other. The evidence shows the contrary. 
The controversy between them ranges over a 
wide field, andI certainly would not interfere 
with the Magistrate’s order merely because 
there is no probability of a Bhandara being 
held in the near future. 

But I do not think that any sufficient 
ground has been established for taking 
security from the three men who have been 
bound over. Twoof them, Jagat Narain 
and Maharaj Narain, joined in an attempt 
to compromise the dispute last year but 
their own party declined to accept it. 
This shows that they have no real control 
over the party to which they belong and that 
they do not belong to the most bigotted sec- 
tion of that party. 


The Magistrate’s order is set aside. 


Order set aside. 
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(s. c. 7 A. L. J. 1165.) 
ALLAHABAD HIGH COURT. 
First Orvis Appear No. 338 or 1909. 
October 25, 1910. 

_ Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
GIRRAJ SINGH AND OTHERS —PLAINTIFFS 
— APPELLANTS 
versus 
THAKURIA AND O1HERS— DEFENDANTS — 
RESPONDENTS. 

Landlord and tenant—Waste land—Tenant’s right to 
produce of spontaneous growth—Zemindar’s right to 
bring waste land under cultivation. 

Ordinarily a Zamindar has a right to extend the 
area of cultivation by bringing waste land under 
cultivation. 

Defendants sold thoir Zamimdari rights to the 
plaintiffs “in consideration of an annual allowance of 
Rs. 50, Zamindari dues, things of spontaneous growth 
and privileges in respect of the lands under the 
cultivation of the vendor and of the members of his 
family?” Held, that this entitled the defendants to 


enjoy tho produce of spontaneous growth on the waste | 


land so long as the land remained uncultivated and 
yielded produce of spontancous growth, but it did not 
restrict the plaintiff’s right to bring the waste land 
under cultivation. 


First appeal from a decree of the Sub- 
ordinate Judge of Aligarh. 

Hon'ble Mr. Motilal Nehru (with him 
Hon’ble Mr. Sunder Lal), for the Appellants. 

Dr. Satish Ohandra Banerji (with him 
Messrs. Lalit Mohan Banerji, and Girdhari 
Lal Agarwala), for the Respondents. 

Judgment.—tThe appellants, who 
are the! zamindars of the village Akapur 
Tamana, brought the suit, out of which this 
appeal has arisen, for a declaration that they 
are entitled to bring into cultivation “8 
bighas, 17 biswas of waste land in respect of 
which they have granted a perpetual lease to 
one Fateh Chand and also for possession of the 
said land. They further claimed damages. 
Their allegation was that they were the 
owners of the land, that it was waste land 
which they were entitled to bring under cul- 
tivation, that they granted a lease of the land 
to one Fateh Singh, that the defendants 
who are residents in the village and culti- 
vate lands therein, interfered with the lessee 
and prevented his taking possession, and 
that the defendants had no right to do so. 

The defendants contended that they were 
entitled to appropriate the produce of the 
waste land in the village and that 
the landlord had no right to bring such 
land under cultivation. They also claimed 
to be under-proprietors and to have the 
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11ght to retain the land in their possession and 
to appropriate the spontaneous produce 
thereof, 

The Court below dismissed the claim 
finding in favour of the defendant’s conten- 
tion, 

This appeal has been preferred by the 
plaintiffs. 1t is contended on their behalf 
that the defendants are entitled to appro- 
priate the spontaneous produce of the land 
so long as it remained waste, but that 
the plaintiffs as landlords- are entitled 
to bring the land under cultivation and to 
extend the area of the culturable land in the 
village. 

It appears that the defendants, who are 
Togas by caste, were originally the owners 
of the village. Some time before the year 
1864, they sold the village to the pre- 
decessor-in-title of the plaintiffs-appeilants, 
the consideration for the sale being certain 
rights specified in a proceeding of the settle- 
ment officer of Bulandshahr, dated the 29th 


of July, 1864. In that proceeding it is 
stated that the village was actually 
conveyed “in consideration of an annual 


allowance of Rs. 50, zamindard dues, things 
of spontaneous growth and privileges in 
respect of the lands under the cultivation 
of the vendor and of the members of his 
family.” Reliance is placed on behalf of the 
defendants on this proceeding and they contend 
that they are entitled to enjoy the produce 
of waste land and to compel the zamindars 
to allow the land to remain waste and 
that they have the right to prevent them 
from bringing it under cultivation. The 
lower appellate Court has accepted this con- 
tention and, as we have already stated, 
dismissed the plaintiff’s claim. After careful 
consideration, we are of opinion that the view 
taken by the Court below is not correct. 
No sale deed has been produced and we 
are not in a position to ascertain what 
were the exact terms of the sale under 
which the plaintiffs acquired the village. 
By the order to which we have referred thede- 
fendants were declared entitled to appropriate 
the produce, of waste lands, of spontaneous 
growth and to enjoy certain other privileges, 
This declaration was embodied in the Wajib-ul- 
arz prepared in 1864, and mention is made in 
the 11th paragraph of that document of Sawat 
items which the predecessors-in-title of the 
defendants were declared to have the right 


spontaneous growth. 
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to enjoy. That paragraph contains the fol- 
lowing eniry:—‘In ponds Nos. 208 and 
520, water-nut is grown which yields an 
income of Rs. 10 or Rs. 19 per annum, 
while in lands Nos. 729, 730, 735, 743, 774, 
768, 767, 766, 765 and 754, long grass grows. 
The income from both these sources is appro- 
priated by Lachhman, Net Ram, Ram Sukh, 
Har Bhajan and Mawaishi, by caste. Tagas.” 
It isonthe strength of this entry that the 
defendants urge that the landlord is not en- 
titled to extend the area of cultivation. As 
we read the order of the Settlement Officer it 
means this that the defendants were to appro- 
priate the produce so long as the land re- 
mained uncultivated and yielded produce of 
No restriction was 
imposed on the landlord’s ordinary right to 
extend the area of cultivation. On the cor- 
trary the Wajib-ul-arzes of the years 1870 
and 1889 show that barren land was to be 
brought under’ cultivation. To hold other- 
wise would, we think, result in allowing the 
land to remain sterile for ever. Such cer- 
tainly was not the intention of the parties 
when the village was sold to the predecessor- 
in-title of the plaintiffs. It is true that the 
land in dispute has remained barren even 
since 1864, and that the defendants have 
appropriated produce of spontaneous growth 
which it has yielded but that circumstance 
in our judgment does not preclude the plain- 
tiffs from bringing the barren land under 
cultivation. As we have said above, the de- 
fendanits have the right to enjoy the pro- 
duce of the land so long as it continues to be 
barren, but we do not think that they can 
insist upon the land continuing to be waste 
land for ever. 

We may further observe that as regards 7 
of the 14 plots which are now in dispute, the 
defendants in the Revenue Court admitted 
the plaintiffs’ right to grant a lease of those 
plots and to bring them under cultivation. 
This appears from the decision of Mr. Horde, 
Collector, dated the 7th of December, 1905, 
(paper No. 10-C of the Record). 

In the view which we have taken above, 
the plaintiffs have the right to bring the re- 
maining plots ofland also under cultivation 
and to grant a lease for that purpose, and 
the defendants have no justification for the 
opposition they have offered to the possession 
of the lessee of the plaintiffs. The plaintiffs 
are, therefore, entitled to a decree declaring 
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their right to bring the lands in suit under 
cultivation and for possession of those lands. 
They have also claimed damages but no 
evidence has been adduced to prove that any 
damages were sustained. This part of the 
claim, therefore, cannot be supported, 

We accordingly, allow the appeal, set aside 
the decree of the Court below and give a 
decree to the plaintiffs declaring their right 
to bring under cultivation the plots of land 
mentioned in the plaint and for Possession of 
those plots. We dismiss tha claim for dam- 
ages and direct that the parties do pay and 
receive costs in both Courts in proportion to 
failure and success. Costs in this Court will 
include fees on the higher scale. 

The objections preferred under section 561 
of the Code of Civil Procedure, form the 
subject-matter of the connected First Appeal 
No. 81 of 1910, and will be disposed of in 
deciding that appeal. We, therefore, make 
no order in this appeal in regard to those 
objections, 

Appeal decreed, 


—__—_—_. 


(s. c. TA. L. J. 1169.) 
ALLABABAD HIGH COURT. 
Firsr APPEAL FROM ORDER No, 39 or 1910, 
October 27, 1910, 

Present:—Sir George Knox, Kr., J udge, and 
Mr. Justice Karamat Husain. 
ABHAT SINGH anp ANOTHER—Derenpdants 

— APPELLANTS 
versus 
INDERJIT SINGH AND OTHERS— PLAINTIFFS 
—RESPONDENTS. 

Oudh Land Revenue Act (IIT of 1991), s. 233 (k)— 
Partition proceedings—Guardian of minor not repre- 
senting minos case in the Revenue Court—Suti in 
Civil Court barred. 

The mother of a minor was appointed his guardian 
ad litem in a partition Proceeding. She was given 


an opportunity but she did not represent the mitor’s‘ 


case in the Revenue Court, and pending the partition 
proceeding, she filed a suit in the Civil Court: Held 
that the suis was barred by section 233 (k) of the 
Land Revenue Act (IIL of 1901). 

Khasay v. Jugla,28 A. 432; A. W. N. (1906) 79; 
<lwađdh Bihari Lal v. Ishri Prasad, A. W.N. (1907) 172; 
4 A. L. J. 662, referred to, 4 

Appeal from an order of remand of the 
Additional Subordinate J udge of Saharan- 
pore, 


Mr. Abdul Raoof, for the Appellants, 
Mr. TV. Wallach, for the Respondents, 
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Judgment.—the appellants in this 
case are recorded co-sharers in mehal 
Bahera Kalan. They applied for partition 
of their share and made the father of the 
respondent a party to the application. Before 
the case proceeded to any length the father 
died. An application was made on behalf 
of the appellants asking that Inderjit, who 
was a minor under the guardianship of his 
mother, might be made a party to the 
record. Inderjit was made a party. It has 
not been satisfactorily shown to ug whether 
his mother’s name was at that time added as 
guardian, but the Court directed notice to be 
served upon Inderjit and fixed the 19th of 
February, 1907, asthe date upon which any 
objection that he might have to offer would 
be considered. On the 27th of February, 
1907, Mukhi Kuar appeared before the 
Revenue Court and putin an application as 
guardian of Inderjit, praying that his share 
of the mahal might be made Separate. This 
application was beyond the date fixed, but 
the Revenue Court, we do not know how, 
accepted the application as made within time 
and brought it upon the file of their parti- 
tion proceedings. Certain other c)-sharers 
in the mahal, who had put forward objections, 
were referred to the Civil Court, but no 
order .of this kind was made on this applica- 
tion. On the 17th of August, 19.9, orders 
were issued that certain papers in connection 
with the claim should be filed. In the mean- 
time Musammat Mukhi Kuar ag guardian of 
Inderjit, minor, had filed a suit out of which 
the present appeal arises. She did not 
produce the papers required by the Revenue 
Court, and on the 6th of December, 1909, 
the application which she had filed on 2/th 
February, 1907, was dismissed, 

The suit that she had filed on 7th Decem- 
ber, 1907, was dismissed by the Munsif of 
Saharanpur on the %7th of April, 1908, 
Inderjit, through his guardian appealed, and 
on appeal the decree was reversed and the 
case remanded for trial. The present appeal 
has been filed against this order on the 
ground that in view of the pendency of the 
partition proceedings in the Revenue Court, 
the present suit is not maintainable. The 
real point that we have to consider ig whe- 
ther Inderjit had, had an opportunity of 
having his case considered under section 110 
of Act III of 1901. If he had, section 233 
(k) of that Act bars the present suit, 
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On behalf of Inderjit it is contended that 
he had no such opportunity and the grounds 
upon which this contention is based, is that 
he was not properly represented before the 
Revenue Courts, and that any application 
that was put in was put in by a person who 
was not appointed a guardian under the 
Code of Civil Procedure and who was not, 
therefore, empowered to act on his behalf. 
It has not been shown to us that Chapter 
31 of Act XIV of 1882 which dealt with 
suits by and against minors, had ever been 
extended to Revenue Courts acting under 
Act III of 1901, but we have it clearly on 
the record of the partition proceedings that 
Musammat Mukhi Kuar, who has taken care 
in the Civil Court to have herself duly 
appointed as guardian of the minor and has 
brought this suit on his behalf, did, on the 
27th of February, 1907, appear on behalf 
of the minor and put forward his claim to 
the property. Why she did not afterwards 
press that claim to its utmost extent, does 
not appear. Possibly she thought that what 
she was doing in the Civil Court would 
bring about, what the minor required, more 
effectually. 

We were referred to the case of Khasay v. 
Jugla (1). In that case, however, the party, 
in whose case we held that the prohibition 
contained in section 233 (k), did not apply, 
was a party who had had no opportunity of 
any kind to appear and put forward objec- 
tions, and therefore, we held with consider- 
able reluctance that section 233 (k) did ‘not 
apply to his case, but we also held that 
where a party bas had an opportunity to 
represent his case in the Revenne Court, and 
has not availed himself of it, we should 
have no hesitation in holding that his suit is 
barred by section 233 (k). We were also 
referred to the case of Awad? Bihari Lal v. 
Ishit Prasad (2), in which our learned 
brother who decided the case held that 
section 233 (k) was no bar to the main- 
tenance of a suit where the person concerned 
was represented in the Revenue Court by a 
brother whose interesis were adverse. In 
the present case, as we have already said, the 
interests of Musammat Mukhi Kuar are not 
adverse to the interests of Inderjit. 

The very fact that #usammat Mukhi 
Knuar’s application was treated as an applica- 
-(1) 28 A. 482; A. W. N. (1906, 79. 

(2) A. W.N, (1907) 172; 4 A. L. J. 662, 
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tion within time shows that the Revenue 
Court entertained it, and was prepared to 
determine it, and apparently was only 
prevented for doing so because Musammat 
Mukhi Kuar did not produce certain papers 
which that Court considered necessary. If 
the Revenue Court erred in dismissing the 
application the remedy was by way of appeal 
to superior Revenue Courts. Inderjit has 
come to the Civil Court in face of the strict 
prohibition of section 233 (k), and has only 
to thank himself and his guardian if on 
account of this act against the law his 
interests have been imperilled. We hold 
that section 233 (k) is a distinct bar to the 
case of the respondents. We allow this 
appeal, and, setting aside the decree of the 
Court below, dismiss the suit with cost. 
Appeal decreed. 





(8.0.7 A. L. J. 1174) 
ALLAHABAD HIGH COURT. 
CRININAL REFERENCE No, 558 or 1910. 
October 26, 1910. 

Present:—Sir John Stanley, KT., 
Chief Justice, and Mr. Justice Banerji. 
EMPEROR—AÅPPLICANT 
versus 
GAJADHAR—Opposite Party. 

Penul Code (Act XLV of 1860), ss. 186, 225B— 
Resistance or obstruction to arrest—Overt act. 

Where a person ran into his house to avoid his 
arrest in execution of a Civil Court’s warrant: Held, 
that his mere running away into his house did not 
amount to intentional resistance or illegal obstruction 
within the meaning of section 225B: 

Held, further, that there must be some overt act of 
resistance or obstruction to justify a conviction under 
section 186 or 225 B of the Penal Code. 

Criminal reference made by the Sessions 
Judge of Kamaun. 

Mr. M. L. Agarwala, for the Accused. 

Judgment.—tThe accused Gajadhar 
was convicted under section 1&6 of the 
Indian Penal Code, and sentenced to 15 
days’ rigorous imprisonment. The learned 
Sessions Judge has referred this case with 
the remark that the conviction should have 
been, not under section 186 but under section 
2243 of the Indian Penal Code. It is 
manifest that section 22-4 does not apply 
because this was not a case in which the 
apprehension of the accused was ordered for 
any offence with which he was charged. A 
warrant was issued by the Civil Court for 
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ihe arrest of the accused, and it is said that 
he obstructed the officer who was executing 
the warrant and did notallow himself io be 
arrested. That would bring the case under 
section 225B of the Indian Penal Code. 
We are, however, of opinion, upon the find- 
ing of the Magistrate, that the accused 
sbould not have been convicted. All that 
the Magistrate says is this:—‘The chaprasi 
swears ihat the accused did not allow him to 
arrest and ran into his house, and thus 
obstructed him in discharging duties asa 
public servant.’ This case was tried 
summarily, and there is no memorandum of 
the statements made by the witnesses. It is, 
therefore, difficult ‘to ascertain what the 
accused actually did, but the extract from the 
judgment which we bave given above, shows 
only this that the accused did not allow 
himself to be arrested bub ran into his 
house, that is to say, that by running into 
his house le avoided arrest. This does not 
establish that he resisted or obstructed the 
officer of the Court and did any other act 
which would amount to intentional resistance 
or illegal obstruction within the meaning of 
section 225B. If he merely ran away into 
the house that could not be regarded as 
resistance or obstruction. There must be 
some overt act of resistance or obstruction 
which would justify a conviction under section 
186 or section 225B. As it does not 
appear jn this case that any obstruction or 
resistance was offered, we think that the 
conviction of the accused was not justified. 
We accordingly, in the exercise of our 
powers of revision, set aside the conviction 
and sentence and acquit Gajadhar of the 
offence of which he was convicted. He need 
not surrender to his bail. 
Conviction set aside. 


CALCUTTA HIGH COURT. 
Secoxp Civit APPRAL No. 1025 or 1909. 
December 2, 1910. 
Present:—Mr. Justice Casperz. 

SRI CHARAN DAS AND ANOTHER— 
DEFEXDANTS—APPELLANTS 
versus 
MIRYAULLAH KAZI—Puaintirr— 
RESPONDENT. 

Bengal Tenancy Act (PHI of 1885), s. 158— Second 
aypcal—Lecisicn of question relating to interest in 
ana as between conflicting parties. 
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Ina suit for rent below Rs. 100, the defence was. 
that the land in svit appertained to another jote held 
by the defendant under the plaintifi’s superior 
landlord who was no party tothe suit. The decree 
of the lower appellate Court did not decide the 
question as to whether the plaintiff or the Gefendant 
was the jotedar under the superior landlord, but 
said that the plaintiff was entitled to recover so much 
money. from the defendants inrespecs of the plaint 
and: 

Teld, that, a second appeal lay in the case. 

Sita Nath Pal v. Kartick Charmi, 8 ©. W. N, 434; 
and Ram Mohan Mohish v. Baden Barai, BO. W.N. 
436, referred to. 

Appeal from the decree of the District 
Judge of Rungpur, dated February 138, 1909, 
reversing thas of the first Munsif of Nilpha- ` 
mari, dated August 5, 1908. 

Babu Mohani Mohan Chakravarti, for the 
Appellants. 

Moulvi Serajul Islam, for the Respondent. 

Judgment.—tThe plaintiff sought to 
recover arrears of rent from the defendants on 
the basis of atime expired one year gabuliat, 
dated 5th Bysak, 1287, alleged to have been 
executed by the mother of the defendants. 
It was conceded that the plaintiff had pur- 
chased a certain jote but the substantial de- 
fence was that the land in suit appertained 
to another jote held by the defendants under 
the plaintiff's superior landlord. The first 
Court decided against the plaintiff. On 
appeal, the District Judge has given him a 
decree. 

A preliminary objection has been raised by 
the learned Vakil for the plaintiff-respondent 
that no second appeal lies in a case like this 
because the decree or order of the District 
Judge has not decided any question relating 
to some interest in land as between parties 
having conflicting claims thereto. The au- 
thorities on the point are not quite reconcili- 
able, (See Sita Nath Pal v. Kartick Gharmi(1), 
and Ram Mohan Mohish v. Badan Barat (2)]. 
I am disposed to think that, in a case of 
this kind, a second appeal does lie, because, 
although the person set up by the defendants 
as their Jandlord is no party to the litigation, 
there was a claim to this land in the capacity 
of Jotedar which was set up by the plaintiff 
and the defendants alike. On the other hand, 
the decree of the District Judge does not by 
its wording decide the question as to whether 
the plaintiff or the defendants are jotedars 
under the superior landlord. The decree 
merely says that the plaintiff is entitled to 

(1) 8 ©. W. W. 434, 
(2) 8 0. W. N. 426, 
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recover so much money from the defendants . 


in respect of the land mentioned in the plaint. 
However that may be, I think this appeal 
should proceed and I have heard it accord- 
ingly. 

In the opinion of the first Court, the 
qabuliat of Bysak, 1287, is probably not 
genuine, but the doubt entertained by the 
Munsif was not such as to warrant a definite 
finding against tke plaintiff. The Munsif 
rather thought that the executant of that 
gabulvat might have been in occupation of 
certain land purchased by the plaintiff which 
is different from the rent land mentioned in 
the plaintiff’s suit. The District Judge, it is 
true, has notin so many words reversed the 
decision of the Munsif and said that the 
gqabuliat is genuine, but from the tenor of 
the judgment no other conclusion is possible. 
He says:— There is a considerable mass of 
evidence on the side of the plaintiff to prove 
that the defendants and their predecessor 
have paid rent to him;” and, again, the 
evidence on the side of the plaintiff is quite 
sufficient to satisfy any reasonable mind that 
the defendants are his tenants in respect of the 
holding in suit.’ Now, the holding in suit 
ig no other than the holding mentioned 
in the plaint which was derived from the 
description given in the gabuléat of 1287. It 
was, of course, desirable for the District 
Judge to have said clearly:—“I believe the 
gabuliat.” But his judgment, I think, cannot 
be disturbed inasmuch as he has found that 
the relationship of landlord and tenant exists 
between the parties in accordance with the 
tenancy originally treated by the gabuliat exe- 
cuted by the mother of the defendants. 

In these circumstances, | dismiss this appeal 
` with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civin APPEAL No. 933 or 1909, 

: December 7, 1910. 
Present:—Mr. Justice Caspersz. 
NARENDRA BHUSAN ROY AND otmers 
—Derrenpants—-APPELLANTS 
VETSUS 
BANKU BEHARY GHOSH AND ANOTHER 


— PLAINTIF S— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss. 4 (a), 11, 18 
—Raiyat holding at fixed rates--Occupancy raiyat— 
Qabuliat— Construction. 
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Where a gabuliat provided that the rent was to 
be paid putra pautra dikrame (down to sons, son's 
sons, and so on), that the tenant would pay additional 
rent forany excess area found to exist and would 
get a reduction of rent im respeet of any dofect of 
area, that tho tenant would not excavate any tank or 
construct any buildings in the land, and that the 
tenant would not alienate the land and jama by gift 
or sale or by granting tomporary or perpetual 
settlement: 

Held, that thetenant was not arafyatata fixed 
rent or rate of rent, and that he had no right to 
transfer the holding: 

Held, further, that although there is no expresg 
condition against the tenant mortgaging, yet a mort- 
gage, leading to a sale of the holding owing to tho 
default of the mortgagor, comes within the prohibition 
of the lease, 

Golak Nath Roy Chowdhry v. Mathura Nath, 20 C. 
273, distinguished. 

Appeal from the decree of the Sub-Judge 
of Jessore, dated February 27, 1909, confirin- 
ing thatof the Munsif of Narail, dated July 4, 
1908. 

Babu Provash Chundra Mitter, for the Ap- 
pellants, 

Babu Jyoti Proshad Sarbadhtkart, for the 
Respondents. 

Judgment.—this is a second appeal 
in a suit brought by the plaintiffs-respond- 
dents, for a declaration of their ancestral, 
maurast jamai right to certain 
lands, and for confirmation of their possession 
of the same through their tenants, the defend- 
ants Nos. 4 and 5. The plaintiffs were the 
landiords of one Dina Nath Dey who execut- 
ed, in their favour, on the 21st Kartzk, 1289 
(1682) a gabuliet, the principal terms of 
which I shall, presently, mention. Dina 
Nath Dey mortgaged his holding, and the 
defendants Nos. 1 and 2, the present appel- 
lants, purchased it in execution of a decree 
obtained on that mortgage, their purchase 
being confirmed on the 7th May, 1904. 

The first Court gave the plaintiffs a decree. 
On appeal the Subordinate Judge has affirmed 
the decision of the Munsif. 

On behalf of the defendants Nos. 1 and 2, it 
is urged, first, that the holding of Dina Nath 
Dey was transferable, it not being a mere 
occupancy holding; secondly, that there was 
no restriction against mortgage in the gabuliat 
of 1882; and, thirdly, that the plaintiffs had 
no right to settle the lands in suit with the 
defendants Nos. 4 and 5. Another contention 
was not pressed, namely, that the defendants 
Nos. 4 and 5, and not the plaintiffs might 
have a cause of action to bring such a suit as 


this, ? 
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The gabuliat of Dina Nath Dey provided 
that the rent (Rs. 3-8-0 per annum) was to 
be paid putra pautra dikrame (down to sons, 
son’s sons, and so on) for the one pakhi grass 
land leased; that the tenant would pay ad- 
ditional rent for any excess area found by 
measurement to exist, and would get a re- 
duction of rent in respect of any defect of 
area so discovered; that the tenant would not 
excavate any tank, large or small, in the land 
demised, or construct any buildings thereon; 
and it was lastly stipulated that the tenant 
would not alienate the land and jama by gift 
or sale or by granting temporary or perpetual 
settlement; if he did so, the land would 
become the khas property of the lessor. 

It is conceded that if the defendants Nos. 
land 2are merely occupancy rayats, they 
have no case. But the learned Vakil con- 
tends that the terms of the qabuliat made 
Dina Nath Dey a rayat holding ata fixed 
rent or rate of rent [section 4 (a), Bengal 
Tenancy Act]. The distinction between an 

‘occupancy rayat and a rayat holding at fixed 
rates was pointed out by Mookerjee, J, in 
Bhut Nath Naskar v. Surendra Nath Dutt (1), 
and is apparent from the language of the 
Act. But can it be said that Dina Nath Dey 
had the right to transfer and bequeath his 
property? I think not. Obviously, he did 
not possess the rights contemplated in sec- 
tions 11 and 18 of the Rent Law. He accepted 
restrictions on alienation and against excavat- 
ting tanks and constructing buildings. His 
rent was to be varied in certain circum- 
stances. The gabuliat bears a date before the 
passing of the Bengal Tenancy Act, but it 
was pointed out in Narendra Narayan Ray v. 
Isan Ohandra Sen (2) that a right of occu- 
pancy which a rayat has under the Act VIII 
(B. C.) of 1889, section 6, is not transferable, 
ard if we apply the present Rent Law, the 
conclusion is the same. In my opinion, 
Dina Nath Dey had a rayat? right which, in 
due course, became a right of occupancy and 
no more. 

Nextly, although there is no express con- 
dition against the tenant mortgaging, in the 
gabuliat of 1289, I think that a mortgage 
leading to a sale of the holding, owing to the 
default of the mortgagor, comes within the 
prohibition of the lease. The sale was 

(1) 13 C. W. N. 1025 atp. 1080; 11 C. L. J. 98; 2 
Tnd. Cas. 675. 

(2) 22 W. R. 22; 13 B. L. R. 274. 
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brought about by the mortgagor, and, in this 
respect, the case of Golak Nath Roy Chowdhry 
v. Mathura Nath Roy Chowdhry (3) may be 
distinguished. Moreover, here we have a 
provision for re entry, and this is a factor of 
importance on the finding that Dina Nath 
Dey abandoned his non-transferable holding. 
It is not necessary to discuss the position of 
the parties if the holding had been transfer- 
able and if the plaintiffs had sought to en- 
force the condition of re-entry. Their present 
suit is not of that kind. 

Lastly, the plaintiffs are entitled to sue, 
making their tenants (defendants Nos. 4 and ` 
5) parties, because the defendants Nos. 1 and 
2 have obtained a rent decree against the 
defendant No. 4. Their right of suit cannot 
be impaired by the settlement effected with 
the defendants Nos. 4 and 5, which followed 
the abandonment of the holding by Dina Nath 
Dey. 

On the facts found, and on a true construc- 
tion of the gabuliat of 1289, I am of opinion 
that the plaintiffs’ suit has been rightly 
decreed. The appeal is dismissed with costs 


PETER Appeal dismissed 
. 273. 


ALLAHABAD HIGH COURT. .- 
Seconp Crvin APPRAL No. 550 or 190). 
November 19, 1910. 

Present: —Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerjee. 
CHIRANJEE LAL AND OTHERS— 
DereyDANTS—APPELLANTS 
versus 
BHAGWAN SINGH AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Mortgage-deed—Construction—Presumption—--Interest 
— Prior mortgagee, right of. 

Under ordinary rules of construction every man’s 
grant should be construed strongly against him. 
Where an absolute owner mortgages his property, he 
shall be presumed to have mortgaged his absolute 
right in the property and not only a subordinate 
interest therein, unless there be an express indication 
to the contrary. A 

A prior mortgagee purchasing the mortgaged pro- 
perty from the mortgagor is entitled to in- 
terest on the amount of the mortgage up till the 
date of sale, and not up till the date when he sub- 
sequently obtains possession of the property. 


Second appeal from the decision of the 
Additional Subordinate Judge of Aligarh, 
dated the 30th of March, 1909. 
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OHIRANJER LAL v, BHAGWAN SINGH. 


Mr, Gulzari Dal (with him Mr. Balram 
Chandra), for the Appellants. 

Mr. O’ Conor (with him Mr. Govind Prashad), 
for the Respondents. 

Judgment.—tThis was a suit for 
sale upon a mortgage of the 12th of Sep- 
tember 1896, executed by the defendant 
Kuber Singh in favour of the predecessor- 
in-title of the plaintiffs-respondents. Kuber 
Singh executed two other mortgages in 
favour of one -Balram who is now re- 
presented by the appellants. These mort- 
gages were dated respectively the 3rd of 
December 1891, and the 22nd of August 1894. 
On the 25th of February, 1897, Kuber Singh 
sold the mortgaged property to Balram in 
lieu of the amounts due upon the said 
mortgages. It was urged on behalf of the 
appellants that the mortgages in favour of 
Balram related to the property comprised 
in the plaintiff's mortgage, and thatas they 
were of dates prior to that of the plaintiff's 
mortgage, the appellants were entitled to hold 
up those mortgages as a shield against the 
plaintiffs. 

The Court of first instance acceded ta this 
contention and made a decree in the plain- 
tiffs’ favour conditional upon the payment of 
the amounts found to be due upon the mort- 
gages of 1991:and 1894 referred to above. 
Tt further held that interest on those mort- 
gages was payable till 1899 when actual 
possession was obtained by Balram of the 
property comprised in the sale-deed executed 
in his favour. 

Upon appeal the lower appellate Court was 
of opinion that the mortgage of the 3rd of 
December 1891, related only to cultivatory 
rights and not to the proprietary rights 
which the mortgagor Kuber possessed on the 
dateof the said mortgage, and accordingly 
varied the decree of the Court of first instance 
and declared that the appellants were entitled 
only to the amount due upon the mortgige 
of 1894. The learned Subordinate Judge 
also held that interest was payable only 
till the date of the sale in favour of 
Balram. . 

The defendants-appellants, the successors- 
in-title of Balram, have preferred this 
appeal and they have raised two contentions, 
first, that the mortgage of 1891 related to the 
proprietary rights held by Kuberin the land 
comprised in the mortgage and that they 
were, therefore, entitled to the amount due on 
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that mortgage; secondly, that interest was 
payable up to the date of their possession. 

As regards the first contention, we think 
it is well-founded. The learned Subordinate 
Judge finds that in 1891 Kuber was entitled 
to proprietary rights in 14 bigkas, 17 
biswas of land as one of the heirs to his 
brother Jhandu who was missing and that he 
had no tenancy rights in regard to the said 
land. He, however, is of opinion that as 
in the mortgage-deed the property mortgaged 
was described not as the absolute property of 
the mortgagor but as his kashé, that is, lands 
in which he had eultivatory rights, it must 
be held that what was mortgaged only com- 
prised cultivatory rights and did not include 
proprietary interest. This view ofthe learn- 
ed Subordinate Judge does not commend 
itself to us. As we have already stated, 
according to the finding of the Court below, 
Kuber, the mortgagor had no cultivatory 
interest inthe 14 bighas, 17 biswas of land 
to which the mortgage related. He was the 
absolute owner of those lands by right of 
inheritance to his brother Jhandu. His 
name had not at that date been entered in 
the revenue papers as proprietor but the land 
was recorded as nasht. As a matter of 
however, he was on that date the 
absolute owner ofthe 14 bigkas, 17 biswas. 
The presumption, therefore, is that what he 
mortgaged was all the rights that he had 
at the date of the mortgage and not any 


subordinate interest. There is nothing 
to indicate that he excluded from the 
mortgage his proprietary interests in 


the said land. Under ordinary rules of 
construction, every man’s grant should be 
construed strongly against him. As at the 
date of the mortgage, Kuber had no cultivatory 
interest in the land comprised in the mort- 
gage but his rights were those of an absolute 
owner, we must hold that he intended to 
mortgage and did mortgage his absolute pro- 
prietary interests and the mortgagee acquired 
under the mortgage those interests as security 
fcr the money advanced by him. The 
expression kasht in the mortgage-deed evi- 
dently meant kAudkasht as was pointed ont by 
the Court of first instance The property 
was described as kashi simply because the 
name of the mortgagor had not been entered 
in the revenue papers as proprietor and the 
land was described as kasht. At the most, 
the description can only be regarded asa 
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misdescription but there can be no doubt as to 
the intention of the contracting parties. We 
accordingly hold that the appellants are 
entitled to the amount due on the mortgage 
of the 23rd of December, 1891. We, however, 
agree withthe Court below that interesb on 
the amount of that mortgage and also on the 
amount of the mortgage of 1894, should 
not be allowed for the period subsequently to 
` the date ofthe sale in favour of Balram. It 
was the fault ofthe appellants themselves 
that they did not take possession on the date 
of the sale. It has been found that the 
amount dueupon the mortgage of the 3rd of 
December 1891 on the date of the sale in 1897 
was Rs. 625-8-0. This sum the appellants 
are entitled to get in addition to the 
Re. 577-8-0 awarded to them by the decree 
ofthe Court below in respect of the mortgage 
of 1894. The total amount due to them, 
therefore, is Rs. 1,203. 


The result is that we vary the decree of 
the Court below to this extent that we direct 
that the plaintiffs do pay on account of the 
mortgages, dated the 3rd of December, 1891 
and the 22nd of August, 1894, Rs, 1,203 
instead of Rs. 577-8 0 as mentioned in the 
decree of that Court. We further direct that 
the date for the payment of the mortgage 
money due to the plaintiffs be extended from 
the 10th of May, 1909, to the 20th of January, 
1911, and that for the payment of Rs. 1,203 
mentioned above from the 10th of July 1909 
to the 20th of March, 1911. We further 
direct that upon the amount due on the plain- 
tiff’s mortgage interest be calculated at the 
contractual rate of Rs. 1-8 per cent up tothe 
20th of January, 1911, the date we have fixed 
for payment and further interest at the rate 
of 6 per cent. per annum as directed by the 
decree of the Court below. In other respects, 
we affirm the decree of the Court below. The 
parties will pay and receive costs in all Courts 
proportionate to failure and success including 
in this Court fees on the higher scale. 


Decree modified. 
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(s. c. 15 C. W. N. 61.) 
CALCUTTA HIGH COURT. 
Secoxn Crvrp APPRALS Nos. 2297, 2299 AND 
2779 or 1907. 

May 28, 1910. 

Present:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ad-Din. 
RAKHAL DAS MUKHERJEE — PLAINTIFF 
— APPELLANT 

y VETSUS 
MADHAB CHANDRA SINGHA AND 


OTHERS— DEFENDANTS— RESPONDENTS. 

Chowkidari chakran lands, if form parts of estate 
before and after resumption—Morigage of Zemindari 
before resumption—<Accession to mortgaged property 
after resumption—Transfer of Property Act (IV of 1882), 
s. 70—Tenants holding for 60 years under chowkidar 
— Whether acquire occupancy right. 

Chowkidari chakran lands do form part of the estate 
before resumption and re-settlement by the Collector, 
On their resumption, they form a separate estate for 
one purpose, thatis,as being hypothecated for tho 
payment of the chowkidari settlement. 

A mortgage of the Zemindari executed before 
resumption would cover resumed chowkidari chakran 
lands upon their transfer to the zemindar; for they 
would be accretions to the mortgage after release 
within the meaning of section 70 of the Transfer of 
Property Act. 

Tenants, who have been holding under the chowkidar 
for fifty years or so, acquire occupancy rights and are 
not liable to be ejected by the zemindar upon resump- 
tion and transfer to him of the chakran lands. 

Ram Kumar Bhattacharjee v. Ram Newaj, 31 C. 
1021; 8 ©. W. N. 860, relied upon. 

Shaikh Jonab Ali v. Rakibuddin, 9 C. W.N. 571; 
1 C.L. J. 303, and Krishna Kinkar v. Mahanio Bhagaban 
Das, 12 C. W. N.161;7 C. L. J. 85; 85 0. 183, dis- 
tinguished. 

Appeals from the decree of the Sub-Judge 
of Midnapur, dated Jnly 8, 1907, reversing 
that of the Munsif of Ghatal, dated Februar 
25, 1907. 4 


Dr. Rash Behary Ghosh and Babu Shashi 
Shekhar Bose, for the Appellant. 
Babus Boido Nuth Dutt, Turakessur Pal 


Ohowdhury, Bepin Behary Ghosh, and Joy 
Gopal Ghosh, for the Respondents. 
Judgment.—tThese three appeals 


arise from a judgment and decree of the 
Subordinate Judge of Midnapur, decreeing 
the plaintiff’s suit for only half of certain 
resumed chowkidari chakran lands of the 
village of Kumarpur in Mehal Lat Jhankra 
bearing Towz? Ne. 475. 

The area now sued for is 59 bighas odd 
valued at Rs. 300. It was held by defend- 
ant No, 1, Madhab Chandra Singh a 
pharidar as a service tenure, portion was 
sublet to the defendants Nos. 2 to 9, and 
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a portion to Ambika Charan Rai and others 
defendants in the suits out of which Appeals 
Nos. 2299 and 2779 arise many years ago; 
but he, defendants No. 1, has continued to 
cultivate 50 bighas himself. The plaintiff 
was proprietor of § annas of the mahal and 
the defendants Nos. 10 and 11 were his 
co-proprietors in the other 8 annas. They 
mortgaged their share of the mahal to the 
Eastern Mortgage and Agency Company on 
the 20th January, 1291. The chowkidari 
chakran lands were released mouzah by 
mouzah within the one mahal by the Collector 
on the 16th May 1901. They were released 
jointly tə plaintiff and defendants Nos. 10 
and 11 who were still de facto proprietors of 
the two 8 annas shares. 


The Bank had obtained a decree on their 
mortgage in 1900 and on the 19th July, 
1902, they put up the 8 annas share of the 
defendants Nos. 10 aud Ll in the mahal to 
sale under the decree. It was purchased by 
plaintiff who thus became16 annas proprietor 
of the mahal. 

The Munsif in the Court of first instance 
gave the plaintiff a decree in full with mesne 
profits. 


The learned Sub-Judge ia the lower 
appellate Court has held that at the time 
the transfer by the Collector was made, the 
plaintiff had only a title to 8 annas of ‘the 
chwkidari chakran lands and that as those 
lands did not pass by the sale of the mahal 
under the mortgage decree plaintiff has 
failed to prove his title and cannot succeed 
in ejectment. The appeliant, in Appeal 
No. 2297, is Rakhal Das Mukherjee, the 
8 annas proprietor and purchaser of the 
other 8 annas in auction-sale. This appeal is 
in respect of the half share disallowed by 
the Subordinate Judge. 

Appeal No. 2779 is by the same plaintiff 
‘ in respect of the mesne profits disallowed. 
“As this is under Rs. 500 itis conceded that 
no appeal lies and this appeal is, therefore, 
dismissed with cost on the amount dis- 
allowed. Appeal No. 2299 is by another 
plaintiff, a lessee of Rakhal Das, over 8 
bighas odd of the chowkidart chukran lands. 
Now at the outset we are confronted with 
the fact that the plaintiff’s title to the 16 
annas was declared by the Munsif in the 
presence of the only other possible title- 
holders the defendants Nos. 10 and 11- and 
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those defendants did not appeal to the Sub- 
ordinate Judge. 

The first ground of appeal, therefore, 
which is urged before us is that the defend- 
ant No. 1 had no right to re-open the 
issue which is the only point on which he 
relies whether the auction-purchaser Rakhal 
Das or his lessee Keshab has got any right 
to the 8 annas share of the chakran lands 
settled by the Government with defendants 
Nos. 10 and 11. 

We think on the authority of Bhugobutty 
Misrain v. Domun Misser (1), that this con- 
tention must succeed. Itis useless for tho 
defendant No. 1 to say that he does not 
claim under defendants Nos. 10 and 1l. In 
the case cited the defendants did not claim 
under Jogmaya they only set up her rights 
to defeat those of the plaintiffs. They said 
whatever the plaintiffs might claim Jogmaya 
was the heir and the plaintiffs not having 
established their title could not succeed. 
That is the case here. Defendant No. 1 if 
he is not the tenant of defendants Nos. 10 
and 11 is a mere trespasser and a trespasser 
can certainly be ejected by a plaintiff who 
has fully established his title to the 16 
annas. The defendant No. 1 alleges in his 
written statement that he is still phartdar 
and is, therefore, being paid out of the 
chowkidart assessment which the plaintiff 
has to pay Government as consideration 
for the resumption of the chvwkidari lands. 
It is, therefore, a singularly audacious claim 
on his part to assert a right to hold over 
the service lands which were granted to him 
in lieu of pay. But he bases his contention 
on the theory that the resumed chowkidari 
cha.tran lands constitute an entirely separate 
estate which has no further connection with 
Mahal Khankra, Towzi No. 475, when once 
it has been transferred to the zemindars 
with a separate assessment under the 
He also says that it could 
not have been included in tho mortgage 
security of 1891 and the plaintiff not being 
himself mortgagee but only a purchaser of a 
fraction of the estate can only have pur- 
chased what was included in the mortgage 
and the sale certificate. 


He, therefore, contends that the broader 
question whether chowkidard chakran lands 
are part and parcel of the zemindari need 


(1) 24 W R. 365, 
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not be decided. The narrower question here 
is what passed by the mortgage sale. 

Taking, however, the broader question 
first, since it was hotly argued on the auth- 
ority of Kashim heikh v. Prasanna Kumar 
(2), which the learned Subordinate Judge 
in the Court below considered to be on all 
fours with this case; we are not aware 
that any decision of this Court has gone so 
far as to say that the chowkidari chakran 
lands did not form part of the estate before 
resumption and re-settlement by the Collector. 
But this is what we should have to hold 
before we could come to the conclusion that 
these lands were not included in the mort- 
gage to the Eastern Mortgage and Agency 
Co., in 1891. 

It was found necessary to distinguish this 
ruling in the case of Kazi Newaz Khoda v. 
Ram Gadu Dey(3), in so far as that ruling held 
that the chowkidart chakran lands were “de- 
tached from the parent estate, and one of the 
learned Judges directly dissented from the 
finding but it was not necessary to refer the 
matter to a Full Bench as the rights of the 
putnidar were saved by his contract and by 
section 51 of the Act. We agree with the 
learned Judges who decided Kazi Newaz 
Khoda’s case (3) that the doctrine of detach- 
ment has been carried too far in the case of 
Kashim Sheikh v. Prasanna Kumar (2), 
inasmuch as the assessment under the 
Chowkidart Act does not appear tous be a 
revenue assessment although it is recover- 
able as if it were just as many other charges 
on land are. There can be no doubt the 
revenue was assessed on the whole parent 
estate including the chakran lands at the 
original settlement and the land taken by 
. Government to support the watch and ward 
in the villages was not separated from the 
parent estate being taken as security that 
the duties of watch and ward, which were 
one of the incidents of the zemindari itself 
for which the zemindar was responsible, 
because he held settlement of the whole 
estate, were properly performed not only 
in the interests of the zemindar but of 
Government and the public. On their 
resumption they form a separate estate for 
one purpose that is as being hypothecated 
for the payment of the chowkidar: assess- 


ment, an incident which does not apply to 
(2) 33 C. 596; 10 C. W. N. 598. 
(3) 34 0. 109; 11 C. W. N. 201; OC. L. J, 33, 
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other parts of the estate. For this purpose 
only it appearsto us that they are separate. 
It is not necessary, however, to carry this 
question further inasmuch as it is admitted 
that the only question here is whether they 
were mortgaged at a time when there had 
been no settlement. 

Reading the mortgage deed and the sale 
certificate we can have no doubt that they 
were. The deed includes all jaghzrs, lands, 
hereditaments and all manner of rights, 
liberties, easements, privileges, profits, com- 
modities, emoluments, advantages and 
appurtenances whatsoever in the lands des- 
cribed in the first schedule. Now, the first 
schedule includes all the 8 annas share of 
the mortgagors of and in all that estate 
known as Lat Jhankra, Pergunnat Chan- 
drakona and although we observe that the 
Towzi No. 713 was different in 1891 and 
this has of course been copied into the High ` 
Court sale certificate of 1502, this was not 
commented on by either party at the bir 
aud there is no contention that this Lit 
Jhankra is not the mahal from which the 
chow tidart chakran lands were derived. 

The sale certificate exactly follows the 
schedule and there can bə no doubt that 
the whole 8 annas of the mahal was sold 
including everything that appertained to it 
in any way at the time of the mortgage. The 
defendant’s contention that the chowkidart 
chukran lands were not mortgaged and sold, 
therefore, fails. 

Another branch of the contention is with 
regard to the operation of section 70 of the 
Transfer of Property Act. There also we 
think the plaintiff must succeed. Whatever 
be the view as to the character of a 1esumed 
chowkwdart chakran estate we do not think 
that it can stand independently of the 
parent estate which is the way the defendant’s 
learned Vakil puts it and it certainly falls 
within the rule laid down in Rakestraw v. 
Brewer (4) that “as coming from the 
same root it would be subject to the 
same equity,” a rule which the Judicial 
Committee say in Raj Kishendatt Ram v. Raja 
Mumtaz Ali Khan (5), has never baen 
impeached. This principle wis, a3 their 
Lordships point out, enforced against a mort- 
gagor in the case of Doe v. Pott (6). We 

(4) 2 P. Wins. 511; Sel. Ch. Ca. 55; Mos. 189, 

(5) 5 C. 198 at p. 211. 

(6) (1871) 2. Doug. 710. 
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therefore, find that the chowkidari cakran 
lands on release would be accretions to the 


mortgage and as the mortgagors were parties- 


in this suit and are concluded by the judgment 
of the Munsif against which they did not 
appeal the defendant No. 1 cannot now be 
heard to say that-they are not azcretions. 
We find, therefore, that the plaintiff in appeal 
No. 2297 must succeed as against defendant 
No. 1, 

Then as regards the defendants Nos. 2 to 
9, they claim to have acquired aright of 
occupancy and reliance is placed by them on 
the ruling in Ram Kumar Bhattacharjee v. Ram 
Newoj (7). The learned Munsif in the 
Court, of first instance held on the authority 
of Shaikh Jonab Ali v. Rakibuddin (8) and 
Mritunjoy Roy Chowdhary v. Kanatullah, Narya 
(9) that no occupancy right can be said to 
arise in service holdings and he, therefore, 
decreed Khas possession, The defendants 
Nos. 2 to 7 did nt appeal to the Subordinate 
Judge and the plaintiffs’ appeal as against 
them is that their case was not before the 
Subordinate Judge and that he had no 
jurisdiction to deal with it. We think this 
contention must. prevail and that the 
Munsif’s decree is final as agains} them: 
The result is that the Appeal. No. 2297 
must ba dacrezd and tha judgment and 


decree of the lower appellate Court set . 


aside and that of the Munsif restored ex- 
cept in regard to mesne profits as re- 
gards which the appeal No. 2779 has already 
been dismissed and the judgment and decree 
of the Subordinate Judge affirmed. The 
plaintiffs will get his cost in all Courts in 
Appeal No. 2297, 

As , regards Appeal No. 2299, however, 
which isin respect of 82 bighas leased to 
Keshab Chandra Shaw we find that the 
tenants on that land Ambica Charan Rai and 
others did appeal to the Subordinate Judge 
and the question whether they have acquired 
occupancy rights has, therefore, to be consider- 
ed. 

The ruling in Ram Kumar Bhattacharjee 
v. Ram Newaj (7) appears to apply to them 
on the Subordinate Judge’s finding that they 
are holding the land for fifty years or so. 
The ruling in Mritunjoy Roy Chowdhry v. 
Kanatullah Narya (9) refers to a service 

(7) 31 ©. 1021; 8 €. W. N. 869. 

(8) 90. W. N. 571;1 C. L.J. 803. 

(9) ILC. W.N. 40; 5 C. L. J. 63, 
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tenure held by a chowkidar direct from the 
zemindar a tenure which terminates with his 
death or as laid down by Mookerjee, J., in 
Ansar Ali Jemadar v.` O. E. Grey (10) on his 
dismissal for failure to perform his duties. 
The distinction between such a case and that 
ofa grant for services of a public nature is 
pointed out in the latter case and the ruling 
in Mritunjoy Roy Ohowdhry v. Kanatullah 
Narya (9) cannot, therefore, be said tn have 
any application to the case before us. See 
also Radha Pershad v. Budhu Dashad (11). 

The case in Shaikh Jonab Ali v. Rakibuddin 
(8) cannot in any way help the plaintiff, 
That was a case where the 8 annas pro- 
prietor gave a lease of 16 annas of resumed a 
chow'tdart chakran lands to a tenant after 
they had been re-settled with him by a 
mistake of the Collector who ought only to 
have re-settled S annis with him. A yeav 
after the lease was granted the mistake was 
discovered and the ciatran laads resettled 
in the proper proportion of 8 annas 
each with eich of tha proprietors. It 
was held the lessa23 hid obtainel no title 
tothe 16 annas crakran laud. Nor is ha 
helped by the decision in Krishna Kinkar 
Dutt v. Mahanto Bhagaban Das (12) where 
the tenancy was granted after the Bangal 
Tenancy Act cuma into fore2. We are, there- 
fore, bound to hold on the authorities that the 
defendants have obtained occapansy rights 
in the 8f bighas leased to Keshab Chandra 
Shaw and his Appeal No. 2293 mast ba dis- 
missed with costs. 

We observed thit a great dail of un- 
necessary mutter has basa incorporated in 
The respondents will bo 
exempted from printing costs of schedules of 
chatran landsfrom pp. 20 to 225 exsept the 
orders of transfer and of quinguonnial pipers, 
and latbandi 
pp. 229 to 289, 

Appeal dismissed, 

(10) 20. L. J. 403. 


(11) 22 C. 938. 
(12) 12 C. W. N. 161; 7 C. L. J. 85; 850. 185, 
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ALLAHABAD HIGH COURT. 
Secoxp Crvit APPEATL No. 310 or 1910. - 
November 24, 1910. 
Present: —Mr. Justice Richards and Mr. 
Justice Tudball. 
CHATURBHUJ AND ANOTHER—DEFEN- | 
DANTS—APPELLANTS 
versus 
CHATERJIT AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Hindu Law—Gift in favour of idol not consecrated— 
Validity. 

A gift made by a Hindu in favour of an idol which 
has not been duly consecrated is a valid gift. 

Mohar Singh v. Het Singh, 7 A. L. J. 296; 32 A. 337; 
5 Ind. Cas. 584; Bhupati Nath Smrititirtha v. Ram 
Lal Mitra, 37 C. 123; 10 C. L. J. 855; 14 C. W. N. i8; 
- 3 Ind. Cas. 642, followed. 

Second appeal from the District Judge of 
Jhansi, dated’ the 8rd of February, 1910. 

The Hon’ble Mr. Sundar Lal (with him Dr. 
Tej Bahadur Sapru), for the Appellants. 

Judgment..—tThis appeal arises out 
ofa suit brought for possession of certain 
property onthe setting aside of a deed of 
endowment dated the 5th of December 1905. 
The suit was based on two grounds, first of 
all that undue influence and fraud had boen 
practised and, secondly, that on the date of the 
endowment the image had notbeen duly 
consecrated and that, therefore, under Hindu 
Law the gift was invalid. The lower appel- 
late Court held that no fraud or undue 
influence had been established but found that 
the idol had no legal existence at the time of 
the execution of the gift and that, therefore, 
the gift is invalid under the Hindu Law. 

On appeal it is urged that in view of the 
ruling of this Court in Mohar Singh v. Het 
Singh (1), which followed the ruling of the 
Oaleutta High Court in Bhupati Nath 
Smrititirtha v. Ram Lal Mitra (2), the 
decision of the lower Court is wrong. The 
only differeuce between the case, which is now 
before us and those cases which were the 
subject-matter of the two above mentioned 
decisions, is that the gift in the latter cases 
came into force on the death of the donor, 
whereas in the present case the gift was made 
during the lifetime of the donor. In prin- 
ciple, there is no difference whatsoever 
between the two cases. A trust was clearly 
created in the present case for the worship of 
an idol which was to be consecrated and 

(1) 7 A. L. J. 296; 82 A. 337; 5 Ind. Can, 584. 

(2) 370. 128; 10 C. L. J. 855; 14 C.W-N. 18; 3 Ind. 
Cus. 642, 
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placed in a temple and the original defendant 
Bhole was made manager and trustee thereof. 

Following the two above-mentioned deci- 
sions, we hold that the lower Court was in 
error in this point of law and, therefore, the 
suit should have been dismissed. 

We allow the appeal and set aside the 
decrees of the Courts below, the plaintiffs’ suit 
standing dismissed with costsin all Courts 
including pleader’s fees in this Courton the 
higher scale. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Srconp Civiu Appears Nos. 1003 ano 1296 
or 1909. 

December 5, 1910. 
Present:—Mr. Justice Caspersz. 
PARGAN CHOWDHRY— PLAINTIFF — 
APPELLANT 
Versus 
NANKU LAL-—DEFBNDANT — RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), s. 60—Registered 
proprietor, suit for rent by—Inability of plaintif to 
prove realisation of rent for 16 annas share—Plea, rent 
prytdle to third party, not allowable. 

Section 60 of the Bengal Tenancy Act precludes 
a defendant in a suit for rent brougnt by the regis- 
tered proprietor from raising a defence that the rent 
is due to any third person, even where tho plaintiff 
isnot able to prove realisation of rent from the 
defendant for the 16 annas share. 

Durga Das Hazrah v. Samash Akon, + O. W. N. 608 
and Sadhu Charan Pal v. Radhika Mohan Roy, 8 O. W. 
N. 695, referred to. 

Appeals from the decree of the Sub-Judge 
of Shahabad, dated February 17, 1909, modi- 
fying that of the second Munsif of Barh, dated 
May 15, 1908. 

Babu Chandra Sekhar Pershad Singh, for 
the Appellant. 

Babu Raghu Nath Singh, for the Respond- 
ent. 


Judgment.—tThe question for deter- 
mination in these appeals is whether the 
plaintiff is entitled to recover 16 annas rent 
from the defendant or only 11 annas rent as 
awarded by both the lower Courts. The 
plaintiff has been registered under the Land 
Registration Act in respect of the 16 annas 
share of the mahal, and he relies on section 60 
of the Bengal Tenancy Act, which provides 
that the person liable for the rent shall not 
be entitled to plead in defenca to a claim by 
the person so registered that the rent is due 
to any third person, 
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The lower appellate Court has cited the 
decision in Durga Das Hazrah-v. Samash Akon 
(1), and has found that, inasmuch as the 
plaintiff has not been able to prove realis- 
ation of rent from the defendants for the 
16 annas share, the tenants are not debarred 
from raising the objection that rent is due to 
a third person. The Munsif also observed: 
— I hold that in these cases the plaintiff has 
failed to prove his title to the entire 16 annas 
in the Takta.’ l 

The evidence, upon which it is sought to 
debar the plaintiff from availing himself of 
section 60, consists of certain copies of plaints 
judgment, and decrees (ExhibitsC.to J). But 
these papers relate to litigation of the years 
1895 to 1899. In the case already mentioned, 
the learned Judges thought that, on the find- 
ings of fact arrived at by the lower appel- 
late Court, the provisions of section 60 were 
not applicable, because the lower appellate 
Court had found that the plaintiffs had ceased 
to be in possession of the land in respect of 
which they claimed rent some four years prior 
to suit. That the facts of that case were of 
a somewhat peculiar description was recog- 
nised by Mr. Justice Geidt in Sadhu Oharan 
Pal v. Radhika Mohan Roy (2). In fact, it 


was found that the title was with the plaintiffs , 


but they were out of possession. In the 
appeals now being considered, there are no 
such findings in way of giving a wide inter- 
pretation to section 60 of the Rent Law, and 
the plain meaning of that section is that the 
tenant shall not be entitled to plead, in de- 
fence toa claim by the ragistered landlord, 
that rent is due to any third person. To 
adopt a contrary view would be to negative 
the provisions of section 60 and to allow a 
tenant to put his landlord to proof of title in 
every rent suit if he did not choose to pay 
rent to the registered proprietor. 

I think both the lower Courts have fallen 
into error. These appeals must be decreed. 
The plaintiff’s suit is decreed for the entire 
16 annas of the rent, the question of jama re- 
maining open as provided in the judgment of 
the lower appellate Court. 

The plaintiff will get his costs of these ap- 
peals from the defendants. 


Appeal decreed. 
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(s. c. 15 C. W. N. 71.) 
CALCUTTA HIGH COURT, 
MISCRLLANEOUS Civiu Arrear No. 76 oF 19393, 
February 28, 1910. 
Present—Mr. Justice Caspersz ani 
Mr. Justice Doss, 

MUSARAF ALI—JcpGMEnt-DEBTOR — 

i APPELLANT 
versus 
AMIR JAN, BIBEH—DEcrae-HOLDER— 


RESPONDENT, 

Limitation Act (XV of 1877), Sch. IT, art. 179 —Step- 
in-aid of ewecution — Withdrawal of informal applica. 
tion. 

An application for the execution of a decree was 
withdrawn on the objection of the judgment-debtor 
to the effect that the decree had been transferred 
to the decree-holder’s benamdar who had re-trans- 
forred it to the deoree-holder: Held, that the applica- 
tion was a step-in-aid of execution and saved limit- 


ation. Oneness 
Gopal Sah v. Janaki Koer, 23 O. 217, distinguished. 


Appeal from the order of the District 
Judge of Chittagong, dated December 4, 1908, 
reversing that of the Munsif of Hathazari, 
dated June 27, 1908. 

Babu D. L. Kastgir, for the Appellant. 

Moulvi Sayed Shamsul Huda and Babu 
Kumar Sankar Roy, for the Respondent. 

Judgment,—tThis is an appeal from 
the order of the District Judge of Chittagong, 
reversing that of the Munsif of Hathazari, 
and allowing execution of a decree, dated the 
26th August 1964, to proceed at the instance 
of the respondent before this Court. 

The first application by the decree-holder, 
to execute her decree, was onthe 21st August 
1907, that is, within the three years’ limit 
oftime. It was an application under section 

25 of the old Code of Civil Procedure, but 
it was withdrawn on the 2ist September 
1907 on the objection ofthe judgment-debtor 
tothe efrect thatthe decree had been transferred 
to one Fuljan who had re-transferred it to the 
original decree- holder, the respondent, Amir- 
jan. The latter again applied, on the 4rd Oc- 
tober 1907, under section 232 of the old Code, 
but the Munsif held that the decree was barred 
by the three years’ rule because the applica- 
tion of the 2lst August 1907 was not an 
application under section 232 as ib ought 
to have been and, moreover, it had been with- 
drawn. The Munsif did not further decide 
whether, as alleged by the judgment-debtor, 
thetransferto Fuljan wasabenamitransaction, 
and devoid of consideration, and whether the 
alleged conditions on which Fuljan had, re- 
transferred the decree to Amirjan had 
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been carried out by Amirjan. But, in the 
apalogous application, which is not the 
subject of appeal, these further questions 
‘were decided by the Munsif in favour of 
the decree-holder, and that application was 
allowed to proceed. 

On appeal by the decree-holder, the Dis- 
trict Judge has held that the application of the 
21st August 1907, though mistaken in form, 
was astep-in-aid of execution, and that the 
next application on the 8rd October 1907, 
was in time. The District Judge, also, did 

‘not express any opinion onthe further ques- 
tions to which we have alluded. 

In second appeal ithas been urged, first, 
that the appligation of the 8rd October 
1907 was out of time; and, secondly, that 
if it was not barred, the further question, 
‘ought now tobe decided before execution is 
allowed to proceed. 

In support of the first contention reliance 
is placed on the observations in Gopal Sah v. 
Janaki Koer (1). There the proposition is 
stated that “where an informal application 
for execution has been returned for amend- 
mentunder section 245, what has been done 
in the matter by the decree-holder has been 
undone by him, and the proceeding became 
to all intents and purposes as though no 
application had been put in.” This case, 
however, can be distinguished from the facts 
of the present litigation. This application of 
the 8rd October 1907 was identical in form 
with that of the 21st August 1907: it was in 
continuation of it, and it merely complied 


with the objections of the judgment-debtor ` 
and afforded an opportunity to the parties’ 


to go into those objections which was done, 
On the face of it, the application of the 21st 
August 1907 was in proper form; it was 
numbered; it complied with the provisions of 
section 235 of the Code as required by sec- 
tion 245. It was, therefore, an applica- 
tion “in accordance with law,” within the 
meaning of art. 179 of the second schedule 
of the Limitation Act, XV of 1877, 

The second contention, also, fails. Tt 
was not pressed before the District Judge 
and the effect of the re-assignment to Amirjan, 
the original decree-holder, must be to place 
her in the same position. 

For these reasons the appeal is dismissed 
with costs—2 gold mohurs. 


Appeal dismissed. 
(1) 23 C, 217 at p. 223. 
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(s.c.7 AJL. J. 1176.) 
ALLAHABAD HIGH COURT. 
Seconp Crviz Arrear No. 189 of 1910. ` 
October 29, 1910. 
Present:—Sir John Stanley, Kr., 
Chief Justi te, and Mr. Justice Banerji.’ 
MUHAMMAD SAYEED AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
VETSUS g 
MUHAMMAD ISMAIL AND ANOTINER— 
PLAINTIFFS— RESPONDENTS. 

Muhammadan Law—Gift made during death-illness— 
Wall—- Operation—Validity— Civil Procedure Code (Act 
XIV of 1882), s. 325 (A)—“dAlienale”, meaning of — 
Whether it includes Will—Competency to make Will 
under the Muhammadan Law. 

A gift made during death-illness is a Will and as 
such it is valid as regards one-third of the property 
comprised in it, bub if is invalid in so far as it 
bestows any part of the property on the heirs of the 


“deceased. 


The word “alienate”, as used in section $25 A of 
the Code of Civil Procedure, 1882, is used ejusdem 
generis with the words preceding it, namely, mortgage 
charge, and lease, and manifestly contemplates a 
transfer which would have present effect and not a 
devise which can only havo operation after the death 
of the testator. 

Therefore, a judgment-debtor, in respect of whose 
immovable property, the Collector can exercise 
powers or perform duties under sections 322-325, 
can make a Will of such property. 

Second appeal against the decree of the 
Officiating District Judge of Ghazipur. 

Mr. Muhammad Ishaq, for the Appellants. 

Mr. Ishaq Khan, for the Respondents. 

Judgment.—tThe suit out of which 
this appeal has arisen was brought by the 
plaintiff-respondent, Muhammad Ismail, for 
a declaration that a deed of gift, dated ‘the 
2Sth of June, 1908, executed by Musammat 
Saleh-un-nissa, is void on the grounds, 
first, that she was suffering from death- 
illness at the time of executing the document, 
and, secondly, that the property was under the 
management of the Collector under the provi- 
sions of the Code of Civil Procedure, and 
under section 325 (A) of Act No. XIV of 
1882, the lady was not competent to make 
the gift, The Court of first instance decreed 
the claim and the lower appellate Court has 
affirmed that decree. It has been found 
that the lady was suffering from death-illness 
when she executed the deed of gift. It hag 
also been found on the issue referred by us to 
the Court below, namely, whether she was in 
possession of her senses and had full know- 
ledge of the contents and effect of the deed 
of gift, that she was in possession of her 
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senses and was fully cognisant of the contents 
and effect of the document. 


Upon these findings, it is contended before 
us that the gift being one made during 
death-illness is a Will under the Muham- 
madan Law and is valid as regards one-third 
of the property comprised in it, and that it 
18 not valid in so far as it bestows any part 
of the property on the heirs of the deceased 
and as regards two-thirds of the remainder. 
Now under the gift in question half of the 
property was given to {Muhammad Sayeed, 
the paternal uncle of the lady, and ont of the 
remaining half, one-third was given to her 
daughter and two-thirds to her son-in-law, 
the husband of another daughter. In so 
far as the document bestows any part of the 
property on the daughter Asghar-un-nissa, 
it is admittedly void as a Will. It is con- 
ceded that if section 325 (A) of the Code 
of Civil Procedure 'was no bar to the right 
of the lady to make a Will, the document 
is a valid Will as regards one-third of the 
property given to Jawad Husain and Muham- 
mad Sayeed, that is to say, thatitis valid in 
regard. to one-sixth share obtained by 
Muhammad Sayeed and one-ninth obtained 
by Jawad Husain. It is not denied that 
under the Muhammadan Law a gift made 
during death-illness operates as a Will. 
So that if section 325 (A) is not a bar to the 
right of the lady to make the Will, it would 
operate in respect of the one-sixth and the 
one-ninth shares mentioned above and 
would not be void as regards those shares. 

‘We have, therefore, to determine whether 
section 325 (A) precluded Musammat Saleh- 
un-nissa from making a Will of her property. 
That section provides that so long as the 
Collectors can exercise or perform in respect 
of the jadgment-debtor’s immovable property, 
or any part thereof, any of-the powers or 
duties conferred or imposed on him by sec- 
tions 822-325, the judgment-debtor or his 
representative in interest shall be incompetent 
to mortgage, charge, lease or alienate such 
property or part except with the wrilten per- 
mission of the Collector. It is urged that a 
Will comes within the term alienate” as men- 
tioned in the section. We are unable to agree 
with this contention. The word “alienate” in 
our opinion was used ejusdem generis with the 
words preceding, namely, mortgage, charge, 
lease, and manifestly contemplates a 
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transfer which would have present effect 
and not a devise which can only have opera- 
tion after the death of the testator. In this 
view the Will was not void and the lady was 
not incompetent to make it. That being 
so, the plaintiff's claim should be dis- 
missed in so far as it relates to a one-sixth 
share azquired by Muhammad Sayeed and 
- a one-ninth share acquired by Jawad Husain 
under the document in question, treating it 
as a Will, and as regards the rest it is void. 
Weaccordinglv allow the appeal and dis- 
miss the claim as regards a sixth share of 
the property acquired by Muhammad Sayeed 
anda ninth share, acquired by Jawad Husain. 
We affirm the decree of the Court below as 
regards the remainder of the claim. Under 
the circumstances we direct the parbies to pay 
their own costs in all Courts. 
l Appeal allowed, 





(s. c. 7 A. L. J. 1179.) 
ALLAHABAD HIGH COURT. 
Cı Revision No. 72 or 1909. 
November 8, 1910. : 
Present: ~Sir George Knox, Kr., Judge, 
and Mr. Justice Karamat Husain. 
NAGAR MAL AND OTHERS—ÅPPLICANTS 

i l LETSUS.. 

RAM CHAND—Opposits Panty. 

Civil Procedure Cod2 (Act V of 1908), O. XXI, rr. 18, 
19, 20—Cross-decrees—Set-off—Simple money decree 
against deere for recovery of money by enforcement of 
charge. = a 

A Court can set off a simple money decree against 
a decree for recovery of money by enforcement of a 
charge against immovable property. 

Civil Revision against an order of the 
-Scbordinate Judge of Cawnpore. 

Mr. Surendra Nath Sen (for Mr. 
Charan Banerji), for the Applicants. 
Mr. Iswar Saran, for the Opposite Party. 

Judgment.—Nagar Mal and others, 
applicants, held a decree for money against 
Ram Chand. Ram Chand subsequent to 
the passing of that decree obtained a decree 
for money to be enforced by sale of property. 
The judgment-debtors were the holders of the 
decrce first named. The petitioners took 
out execution of their decree. The Court 
‘executing-the decree set off tho first decree 
against the other and marked the decree, 
dated the 16th of December, 1908, as dis- 
charged, 
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Ib is contended before lus that this order 
setting off the two decrees against each other 
was an order passed without jurisdiction. 
The contention is that while the first decree 
is, in strict terms, a decree to recover è sum 
of money, the second decree is a decree for 
sale in enforcement of a charge against im- 
movable property and that the legislature in 
enacting Rule 20 under Order XXI meant to 
draw a distinct line of cleavage between the 
class of decrees contemplated in Rules 18 and 
19 and the class of decrees contemplated in 
Rule 20. It has not been pointed out to us 
that any one will be prejudiced by a decree 
of the kind contemplated by Rule 20 being 
set off against a decree of the kind con- 
templated in Rules 18 and 19 and vice versa. 
On the other hand, the practice of setting off 
decrees in this way is very salutary procedure, 
and it is equally open toargument that Rule 
20 was expressly inserted in order to make it 
clear that though a decree might be a decree 
for sale in enforcement of a mortgage or 
charge, it might yet be dealt with on the same 
lines as where both the cross-decrees are 
decrees to recover sums of money. At any 
rate in the present case we see no reason for 
interference, and we dismiss the application 
with costs. 

Application dismissed. 





(s. c.i7 A. L. J. 1182.) 
ALLAHABAD HIGH COURT. 
Seconp Cryin Arrear No. 202 or 1910. 
November 8, 1910. 

Present: —Mr. Justice Richards and 
Mr. Justice Griffin. 
NATHU AND OTHERS— PLAINTIFEg—- 

APPELLANTS 
versus 
_KUNDAN LAL—Derenpant -- 


RESPONDENT. 
Hindu Law—Mitakshara—Joint family—Mortgage 


by father— Legal necessity—Debt—Pre-em ption decree * 


—Money borrowed for complying with pre-emption 
decree—Liability of son—Alienation—Application of 
money, creditor not to see to. 

A pre-emptive decree providing, as it does, that 
the decree-holder should acquire the property on 
payment of the purchase money, is a debt, and if a 
Hindu father, in order to comply with such decree, 
borrows money and mortgages the ancestral pro- 
perty, his sons are bound by such mortgage. 

A creditor, who has made honest and reasonable 
enquiry as to the object of the ioan he advances to a 
Hindu father, is not bound to see tothe actual 
application of the money. 
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Second appeal from a decree of the Addi- 
tional Judge of Meerut, reversing a decree of 
the Additional Subordinate Judge of Meerut. 

Mr. E. A. Howard, for the Appellants. 

Mr. Rama Kant Malaviya, (for Mr. Madan 
Mohan Malaviya), for the Respondent. 

Judgment.—tThis and the connected 
Appeal No. 201 arise out of suits brought on 
foot of two mortgage bonas. The bonds were 
made by the father of a joint Hindu family 
and the property pledged was ancestral pro- 
perty. A number of defences were raised and 
amongst others, defences that the bonds were 
discharged and that they were executed by a 
father without necessity and not for family 
purposes. The Court of first instance found 
against the plaintiffs on both these issues. 
The learned Additional District Judge has 
reversed the decree of the Court of first 
instance. He finds that the bonds were not 
paid off and after referring in his judgment 
to two witnesses, who are attesting witnesses 
of the bonds, says as follows:—‘Their evi- 
dence is sufficient to show that the money was 
obtained for a legal necessity, for the enlarge- 
ment of family estate by exercising rights of 
pre-emption. It was entirely the interest of 
the family, even though there is no legal 
proof that the effect was given to this purpose. 
I hold that the debts were incurred for legal 
necessity”. This judgment is not very satis- 
factory. The Court of first instance had given 
somewhat substantial reason for holding that 
it had not been proved that the bonds were 
given for family necessity. He has said that 
the allegation was that the money was 
advanced for pre-emptive decrees but that no 
such decrees had been filed. It would have 
been more satisfactory if the learned Addi- 
tional District Judge had gore into these 
matters and given his reasons for overruling 
the Court below. In the present case it is not 
even alleged in the bond that the consideratior’ 
was money advanced to acquire property pre 
empted. We feel, however, that in secon 
appeal we must accept the judgment of t} 
learned Additional District Judge, as a findir 
that the money was borrowed on the tv) 
bonds for the purpose of complying with tle 
terms of one or more pre-emptive decrees. 
We think that in the absence of evidence to 
the conirary it must be assumed that these 
decrees were complied with and thatthe 
family acquired the property, the subject- 
matter of the pre-emptive decrees, by means 
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of the money that was advanced on foot of 
the bonds. A pre-emptive decree provides 
that the decree-holder shall acquire the pro- 
perty therein mentioned provided he pays the 
purchase money within a time fixed. If he 
does not do so, his suit is to be dismissed with 
costs. ltis very hard to say that sucha 
«decree with the liability that is attached to it 
is not a debt. It cannot be urged now that a 
creditor who has made honest and reasonable 
enquiry as to the object of the loan is bourd 
to see tothe application of the money he 
advances, and, therefore, the absence of a 
finding that the money advanced on foot ofa 
bond was actually applied to the pre-emptive 
decrees is not fatal to the plaintiff’s case. The 
appeal, therefore, fails and is dismissed with 
costs including fees on the higher scale. 
. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Srconp Civin Appear No. 1344 or 1908. 
November 22, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
HUSAINARA BEGUM AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
RABMANNESSA BEGUM AND ANOTHER— 


PLAINTIFFS— RESPONDENTS. 

| Oreditor—Laking out administration of debtor's estate 
—LEffect of—Euxtinguishment of debt—Whether doc- 
trine applicable when one of two creditors takes out 
administration—Joint mortgagees—Payment to one, 
effect of—Contract Act (IX of 1&72), s.45—Right of 
suit—Other mortgagee to sue administrator for his 
share of debt—Limitation Act (XV of 1877), s. 22— 
Transfer of proforma defendant to category of plaintiff 
~Jnterest—Assets sufficient for re-payment of debt. 

If a creditor takes out Letters of Administration to 
the estate of his debtor, although this alone may not 
operateasan extinguishment of the debt, if the 
debtor hasassets which the creditor may retain to 
pay himself, it is an extinguishment, for possession 
of assets amounts to payment. 

But this doctrine is not applicable where only one 
of two obligees is appointed one of several executors 
of the obligor. 

In ve Carew, 4 Ir. Ch. Rep. 112, referred to. 

Payment to one of two joint mortgagees, does not 
necessarily operate as a discharge of the debt in so 
faras the other mortgagee is concerned. - 

Matson v. Dennis, 4 De. G. and N.S. 345; 10 Jur. 
CN. 8.) 461; 10 L. T. 891;12 W. R. 926; Vickers v, 
Cowell, 1 Beav. 529; 48 E. Rep. 1046; 3 Jur. 864; 
Smith v. Sibthorpe, 34 Ch, D. 782; 56 L. J. Ch. 593 ; 56 
L. T. 562; 35 W. R. 646; Powell v. Brodhurst, (1901) 
2 Ch. 160; 70 L. J. Ch. 587; 84 L. T. 620; 49 W. R. 
532, referredito. : 
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Steeds v. Steeds, 22 Q. B. D. 537; 58 L. J. Q. B. 
302 ; 37 W. R. 878; 60 L. T. 318 and Morley v. Bird, 3 
Ves. 628 at p. 631; 4 R. R. 106, followed. 

Consequently, the appointment of one of the mort- 
gagees as Administrator to tho estato of the mort- 
gagor does not extinguish the right of action of the 
other mortgagee in respect of his share of the mort- 
gage money. 

But the mortgagee other thun the Administrator 
must bring his suit to recover his share of the mort- 
gage money not against the heirs of the mortgagor 
but against the Administrator in whom the estate of 
the mortgagor is vested. 

Obiter dicta:— The transfer of the namo of a pro 
forma defendant from the category of defendant to 
that of the plaintiff cannot rightly be treated as the 
addition of anew plaintiff within the meaning of 
section 22 of the Limitation Act, 1377. 

Nagendra Bala v. Tara Pada, 8 C. L. J. 286; and 
Khadir Moideen v. Rama Naik,17 M. 12, relied upon. 

No interest should be allowed upon the mortgage 
debt from the date when sufficient assets became 
available to the Administrator for repayment of the 
mortgage money. 

Appeal from the decreeof the District Judge 
of 24-Pergannahs, dated May 19, 1908, affirm- 
ing that of the Munsif of Alipur, dated Octo- 
ber 3, 1907. 

Babu Atul Krishna Roy, 
lants. 

Babus Ram Chandra Mozumdar and 


Chandra Sekhar Banerjee, forthe Respondents. 


Judgment,—tThis is an appeal on be- 
half of the defendants in a suit to enforce 
two mortgage securities. There is no con- 
troversy as to the circumstances under which 
the plaintiffs seek to recover the disputed 
amount, and they may be briefly narrated. 
On the 9th June 1891, Akbar Sheko, the 
father of the two defendants, executed a 
mortgage bondin favour of one Amir Jan. 
The principal sum advanced was Rs. 200 
and carried interest at the rate of 24 per 
cent. per annum. The loan was repayable on 
the 16th October 1894. On the 14th Septem- 
ber 1894, the mortgagor executed a second 
mortgage in favour of Ali Asbgar and Ali 
Naki as security for a loan of Rs. 200 which 
carried interest at the same rate, and was 
made repayable on the 14th March 1896. 
On the 17th February 1896, Amir Jan, the 
first mortgagee, transferred his security to 
the second mortgagees, Ali Ashgar and Ali 
Naki, The result was that the second mort- 
gagees thus became the holders of both the 
first and the second securities. On the 
3rd July 1896, the mortgagor Akbar Sheko 
died, leaving as his heirs, an infant daughter 
and 'an'|infant son who are the defendants 


for the Appel- 
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in the present litigation. Immediately, after 
this, Ali Naki, one of the mortgagees, who 
was apparently related to the mortgagor, 
upon his own application, was appointed 
guardian of the person and property of the 
infant son and daughter of the mortgagor. 
In 1897, Ali Naki also took out Letters of ad- 
ministration to the estate of the mortgagor. 
The materials on the record indicate that 
at the tima cf the institution of the pre- 
sent suit, he had not ceased to act as ad- 
ministrator, though on the 2nd March 1906, 
he was discharged from his office of guar- 
dian of the person and property of the in- 
fants. On the 11th October 1897, the other 
mortgagee, Ali Ashgar, died. Ali Naki, 
who was related to him, took out a succes- 
sion certificate to collect the debts due to 
his estate; but in 1902, the plaintiff took out 
Letters of Administration. On the 22nd Octo- 
ber 1906, that isa few days before the expiry 
of twelve years from the dite on which 
the mortgage money due under the first 
security was repayable, the plaintiff, as Ad- 
ministrator to the estate of Ali Ashgar, 
commenced the present action for recovery 
of Rs. 1,524 upon both the securities. She 
joined as defendants the son and daughter of 
the mortgagor Akbar Sheko. She also 
joined as pro forma defendant the co-mort- 
gagee Ali Naki, upon the allegation that 
he had refused to join as a plaintiff. The 
mortgagee, thus made as pro forma defendant, 
pleaded that he had always been ready to 
join the plaintiff, whereupon, on the 20th 
December 1906, his pame was transferred 
from the category of pro forma defendant to 
that of plaintiff. The claim was resisted 
by the son and daughter of the mortgagor, 
substantially on four grounds, namely, first, 
that the claim was barred by limitation ; 
secondly, that the suit was not properly fram- 
ed as it ought to have been institated against 
the administrator Ali Naki, thirdly, that the 
mortgage debt had been extinguished, in- 
asmuch as administration to the estate of the 
mortgagor had been granted in favour 
of one of the two mortgagees, who as Ad. 
ministrator received ample funds for repay- 
ment ofthe debt; and fourthly, that even 
if the principal sums were shown to be 
recoverable the claim for interest could not 
be sustained. The original Court overruled 
all these contentions, and made the usual 
decree for sale against the defendants. Upon 


CASES. [i910 


appeal, the learned District Judge has 
affirmed this decision. The defendants have 
now appealed to this Court, and on their 
behalf, the decision of the District Judge 
has bsen assailed on four grounds; namely, 
first, that the effect of the grant of Letters 
of Administration to one of the mortgagees 
was to extinguish the entire mortgage debt; 
secondly, that the claim could nob bə sus- 
tained against the heirs of the mortgagor, 
so long at any rate, as the administration con- 
tinued in force; thirdly, that the claim is, 
in part at least, barred by limitation, be- 
cause if the plaint is deemed to have b2en 
presented on the day when Ali Naki was 
transferred from the category of defendant 
to that of plaintiff, the suit was clearly in- 
stituted after the lapse of twelve years from 
the due date on the first morlgage; and 
fourthly, that even if all theso objections 
fail, the plaintiffs are not entitled to claim’ 
any interest on the mortgage securities after 
the date of the appointment of Ali Naki 
as administrator to the estate of their 
father and as guardian of their own persons 
and properties. 

In support of the first ground taken on be- 
half of the appellants, it has been argued that 
if a creditor takes out Letters of Administra- 
tion to the estate of his debtor, although this 
alone may not operate as an extinguishment 
of the debt, if the debtor has assets which 
the creditor may retain to pay himself, it is 
an extinguishment, for possession of assets 
amounts to payment. This contention has 
been sought to be supported by reference to 
a passage from Williams on Executors, 10th 
Edition, Volume I, page 1058 and to the deci- 
sion in Wankford v. Wankford (1). This 
position need not be controverted, and may 
be maintained on the principle that there 
is an extinguishment of the debt if the per- 
son who isto receive the money is also 
the person who ought to pay. To put the 
matter in another way, if there are no 
assets, the administrator is not the person 
who ought to pay, though heis the person 
that ig to receive the debts which is thus 
not extinguished except upon the supposition 
that the administrator has assets which he 
may retainto pay himself. The doctrine 
would be applicable to this case, notwith-— 


(1) (1698) 1 Salkeld 299 at pp. 304, 395; 91 Eng, 
Rep. 265 at pp. 268, 269, 
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standing the decisions in Binns v. Nichols 
(2) and Dextor v. Arnold (3), because in so 
far as the estate vested in an Administrator 


in this country is concarned, there is not, in, 


this respect, a distinction between real estate 
and personal estate. The question, however, 
which requires consideration here is, whether 
this doctrine is applicable when the person 
who takes out administration is one of two 
joint creditors. The learned Vakil for the 
defendants-appellanis has invited usto give 
an affirmative answer upon the authority of 
the decisions in Lowe v. Peskett (4) and 
Richards v. Molony (5). The first of these 
cases is clearly distinguishable, and is an 
authority forthe proposition that the doc- 
trine of extinguishment of a debt by reason 
of the appointment of a creditor as the ad- 
ministrator to the estate of his debtor, has no 
application unless the Administrator has in 
his hands legal assets presently available, 
the existence of equitable assets, not present- 
ly available, does not operate as a release 
or extinguishment ofthe debt. No doubt, 
in that case whereas two persons were ap- 
pointed executors, the debt was payable to 
one of them ouly; but the decision was 
founded on the ground that the assets of the 
testator, which came into the hands of 
the creditor executor, were not legal assets 
-presently available, and the rule could not 
be applied that ‘ifthe testator makes his 
creditor his executor, the action shall be 
released, but the debt remains for which he 
may retain.” The second case, however, 
Richards v. Molony (5) upon which the 
learned Vakil for the appellant relies, does 
appear to support his contention. In that 
case it was ruled by Lord Chancellor Brady 
that the principle, that where the obligee 
in abond becomes executor of the obligor 
and receives assets adequate to discharge the 
debt, it is extinguished, is applicable: where 
one only of two obligees is appointed one of 
several executors of the obligor; it was further 
‘ruled that this principle prevails in law as 
well as in equity, and is applicable albeit the 
-obligees are trustees. It is to be observed, 
however, that although this case is mention- 
ed as an authority in Williams on Executors 

(2) (1866) L. R. 2 Eq. 256; 35 L. J. Ch. 635, 

(3) (1823) 3 Mason 284; 7 Fed. Cas. 580. 

(4) (1856) 16 C. B. 500; 100 R. R. 813; 24 L, J. C, 
P. 19€; 1 Jur. (x. s.) 1049; 3. W. R. 481, 

(5) (1850) 2 Ir. Ch. R. 1, 
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(Volume I, page 1059), it has been subs- 
quently overruled by the Judicial Committee 
of the Privy Council in Ireland in the case 
of In re Qarew (6). There an obligor ina bond, 
with notice of the trust, appointed one of the 
two obligees, who were trustees, as executors, 
and devised his real estate to him subject 
to his debts. The executor reczived personal 
assets sufficient to pay the bond debt, but 
wasted them. It was ruled that the debt was 
not extinguished and might be enforced 
against the real estate. Blackburn, J., who 
delivered the opinion of the Judicial Com- 
mittee, held with the concurrence of Lord 
Chancellor Brady, Mohanan C.J, Keatinge, 
J., and Napier, J., that the case of Richards 
v. Molony (5) had been erroneously decided. 
This conclusion was founded on the ground 
that as payment to one of the creditors 
trustees could not operate to release the 
debtor, there could not be constructive 
satisfaction of the rights of those benefic‘ally 
entitled tothe money, merely because one of 
the trustees had been appointed executor of 
the debtor. Inour opinion, this view is mani- 
festly well-founded on principle. The learned 
Vakil for the appellants has, however, con- 
tended, upon the authority of the decision of 
the Madras High Court in Barbar Maran v. 
Ramana Goundan (7), that where there are 
several persons who on the face of the instru- 
ment of mortgage are joint creditors, payment 
to one of them is a good discharge as against 
all (Jones on Mortgages, sections 135, 958). 
This proposition in our opinion is too 
broadly formulated. As was pointed ont 
by this Court in the case of Hurihar Pershad 
v. Bholi Pershad (8), when a claim is ona 
money bond to two or more obligees, the 
presumption at equily is that the obligees are 
tenants in-common and not joint tenants of 
the debt, with the consequence that the 
discharge by one obligee cannot be set up 
asa defence as against the other obligee 
suing for his share of the debt. The prin- 
ciple applicable to the case before us ap- 


‘pears to be that payment to one of two joint 


mortgagees, does not necessarily operate as 
a discharge of the debt in so far as the 


“other mortgagee is concerned. Equity pre- 


sumes that several persons together making 
an advance upon the security of a mortgage 
(6) (1854) 4 Ir. Ch. R. 112, 
(7) 20 M. 463. 
(8) 6 C. L, J. 883 at p. 304, 
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have separateinterests in the money, and 
accordingly withholds relief from the mort- 
gagor when, in disregard of the terms of 
the proviso for redemption, he has made a 
payment to one mortgagee and not to both, 
Matson v. Dennis (9}; Vickers v. Cowell 
(10); Smith v. Scbthorp2 (11); Powell v. 
Brodhuist (12), which must be taken to 
have considerably shaken the authority of 
Wallace v. Kelsall (13). In the case before 
us, we must apply the doctrine stated by 
Wills, J., in Steeds v. Steeds (14), citing from 
Lord Alvanley, M. R., in Morley v. Bird (15), 
that although the mortgagees take a joint 
security, each means to lend his own money 
and to take back hisown. Thereis nothing 
to indicate that the intention of the parties 
was that each of the persons, in whose favour 
the mortgage obligation, was created, was a 
creditor for the whole. Consequently it can- 
not be presumed that the payment to one 
would liberate the debtor against all the 
creditors: on the other hand the presump- 
tion is that each wasa creditor for his 
own share and could not give a discharge 
for the whole obligation; Sitaram v. Shri- 
dhar (16) and Tamman Singh v. Lacahmin 
(17). On principle as well as on authority, 
therefore, we must hold that in the case 
before us the appointment of one of the 
mortgagees as adminisirator to the estate of 
the mortgagor did not extinguish the right 
of action of the mortgagee other than the 
one who was so appointed administrator and 
had assets in his hands sufficient to satisfy 
his share of the mortgage debt. The first 
point urged on behalf of the appellants must 
consequently succeed in part, that is, in so 
far as the mortgagee Administrator Ali 
Naki is concerned, but it must be overruled 
in so far as the representative of the other 
mortgagee is concerned. 

In so far as the second ground urged on 


(9) (1864) 4 De. G and N. S. 845; 10 Jur. (N. s.) 
461; 10 L. T. 391; 12 W. R. 926. 

(10) 1 Beay. 529; 48 E. R. 1046; 3 Jur. 864. 

(11) (1887) 34 Ch, D. 732; 56 L. J. Ch. 593; 56 L. 
T. 562; 35 W. R. 646. 

(12) (1901) 2 Ch. 160; 70 L. J. Ch. 587; 84 L. T. 
620 ; 49 W. R. 582. 

(13) (1840) 7 M. and W. 264; 56 R. R. 707;'8 D. 
P. C. 841; 10 L. J. Ex. 12; 4 Jur. 1064. 

(14) (1889) 22 Q. B. D. 587; 58 L. J. Q. B. 302; 60 
L. T. 318; 37 W. R. 378. 

(15) (1798) 3 Ves. 628 at p. 681; 4 R. R, 106, 

(16) 27 B. 282; 5 Bom. L. R. 91. 

(17) 26 A. 318; A. W. N. (1904) 22. 
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behalf of the appellants is concerned, it has 
been argued that the mortgagee other than 
the administrator who alone, in the view we 
take, is competent to sue to recover his 
share ofthe mortgage money, was bound 
to bring his suit not against the heirs of the 
mortgagor but against the administrator in 
whom the. estate of the mortgagor is vested. 
This argument is, in our opinion, well-found- 
ed. The effect of the appointment of Ali 
Naki as administrator to the estate of the 
deveased was to vest in him the estate under 
section 4 of the Probate and Administration 
Act of 1881. The object of the mort- 
gage suitis to cut off the equity of redemp- 
tion which is now vested in the Adminis- 
trator as the legal representative of the morb- 
gagor. He is, besides, the person in posses- 
sion of funds by means of which the 
mortgage debt may be satisfied. It is 
dificult to appreciate how, under these 
circumstances, the claim may be enforced 
against the son and daughter of the mort- 
Bagor. It may ba conceded that, under 
Order XXXI, Rale 1, of the Civil Procedure 
Code of 1908, in all suits concerning pro- 
perty vested in an administrator or a trustee, 
although the administrator represents the 
beneficiaries and it is consequently not ordi- 
narily necessary to make them parties to the 
suit, yet the Court may, if it thinks fit, 
order them or any of them to be made par- 
ties. This clearly contemplates cases, when, 
for instance as in Clegg v. Rowlund (18), the 
trustee is wholly uninterested in the case, 
or,as in Beresford v. Ramasubha (19), the 
trustee hasan interest adverse to that of the 
beneficiary. But clearly in the case before 
us there is no conceivable reason why the 
mortgagee other than the administrator 
should not seek to enforce his security against 
the property in the hands of the Adminis- 
trator. Reliance was placed by the learned 
Vakil for the respondents upon the case of 
Francis v. Harrison (20), where it was ruled 
that a mortgagee, who is a trustee of his mort- 
gage for the beneficial owners of the mort- 
gage money, and who has become bankrupt, 
cannot, as defendant to a foreclosure action 
by a prior mortgagee, properly represent the 
beneficiaries, who are necessary parties to the 

(18) (1866) L. R. 3 Eq. 368 at p. 373; 36 L. J. Ch. 
1837; 15 L. T. 385; 15 W. R. 251. 

19) 13 M. 197. 

iD} (1889) 43 Ch. D, 183;59 L. J. Uh, 218 361 L, 
T. 667; 38 W. R. 329, 
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action notwithstanding Order XVI, Rule 8, of 
the Rules of the Supreme Court 1883. This 
principle has clearly no application to the 
circumstances of the case before us. Bat it 
is worthy of remark, as pointed out in the 
case of Jajneswar v. Bhuban (21) that since 
the date of this decision the rule in England 
has been modified, soas practically to over- 
rule it. We must hold, therefore, that the 
suit has been improperly framed, and cannot 
be maintained against the son and daughter 
of the mortgagor. The objection was urged 
by the defendants at the earliest possible 
stage of the proceedings, but was overruled 


on erroneous grounds, and it was supposed | 


that the cases of Morley v. Morley (22) and 
Francis v. Harrison (20) justify the frame of 
the suit. Itis impossible ab the present 
stage to make the administrator a defend- 
ant to the suit, because any suib now 
instituted against him would be success- 
fully met by the plea of limitation. We, there- 
fore, allow the second objection to prevail and 
to hold that the suit is not maintainable 
against the heirs of the mortgagor, because 
the administrator has not beenjoined as party 
defendant. ; : 

In so far as the third point taken on 
behalf of the appellants, is concerned it 
is unnecessary to consider it in detail in the 
view we take of the first and second 
grounds: but we may observe that there is 
obviously no substance in this objection. What 
is contended by the learned Vakil for the 
appellant is that on the date the pro forma 
-defendant had his name .transferred from the 
category of defendant to the category of 
plaintiff, the claim was barred by limitation 
in so far as the first securily of the 9th June 
1894 was concerned and should, to that extent, 
have been dismissed. There is, however, no 
foundation for this contention, which is sought 
to be supported by the decision of the Fall 
Bench in the case of Abdul Rahman v. Amir 
Ali (28). But that decision, which relates to 
the case of substitution of an assignee as a 
party to a pending litigation, has clearly no 
application to the case before us. The 
decision of the Full Bench in Peary Mohan v. 
Kedar Nath (24) shows that the suit, though 


it was commenced by one mortgagee, cannot 
(21) 30. L. J. 205; 33 C. 425 at p. 427. 
(22) (1858) 25 Beay. 258; 53 E. C. 633. 
(23) 34 C. 612;5 C. L. J. 486;110. W. N. 5213 
2 M. L. T. 312 (F. .B.). 
(24) 26 C, 409. 
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be said to have been improperly framed, when 
the co-mortgagee was joined as a pro forma 
defendant who was thus afforded ample op- 
portunity to have his name transferred to the 
category of plaintiff. Nor can it be contend- 
ed that section 22 of the Limitation Act oper- 
ates as a bar, because, as pointedoutin the cases 
of Nagendrabala Debya v. Tara Pada Acharjee 
(25) and Khadir Moideen v. Rama Naik (26) the 
transfer of the name of a proforma defendant 
from the category cf defendant to that of the 
plaintiff cannot rightly bə treated as the 
addition of a new plaintiff within the mean- 
ing of section 22 of the Limitation Act, We 
must consequently hold that there is no 
substance in the objection of limitation urged 
on behalf of the appellants. 

In support of the fourth ground urged on 
behalf of the appellants, it hasbeen contended 
that even if a-decree for the principal amount 
can be made in favour of the mortgagees, 
they ought not to be allowed any interest 
from the date when, upon appointment ag 
administrator ore of the mortgagees had 
ample assets placed in his hands to satisfy 
the mortgage-debt. In support of this pro- 
position, reliance has been placed upon the 
case of Adams v. Gale (27). In the view we 
take of the first two grounds advanced on 
behalf of the appellants, it is unnecessary 
to decide this question. But we may point out 
that the contention is obviously-based on prin- 
ciples of justice, equity, and good conscience, 
and is supported by thedecision of the Supreme 
Court of the United States in Page v. Lloyd 
(28). The majority of the Court there de- 
cided, on the authority of Lord Hardwick in 
Robinson v. Oumming (29), that an executor 
or administrator was bound if he had assets 
in his hands, to satisfy his own debt: but 
that if, as a matter of fact, he had omitted 
to do so, the debt would not be extinguished, 
although he might, if he paid debts not on 
interest and permitted his. own to run on 
interest, disentitle himself to interest, It 
has been stated to us that at the time of the 
commencement of the presentaction, one of the 
mortgagees was still in possession of the estate 
of the mortgagor as administrator, A ques- 


tion may consequently hereafter arise wh 
(25) 8 C. L. J. 286, EIRE 
(26) 17 M. 12. 
(27) (1740) 2 Atk. 106; 26 H. R. 466. 
(28) (1831) 5 Peter 304. 
(29) (1742) 2 Atk. 409 at p, 411 ;26 E. R, 646 at 
p. 647. 
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it may not be open to him still to exercise 
his right of retainer. If such question arises, 
the position may possibly be maintained that 
no interest should be allowed upon the mort- 
gage debt from the date when sufficient 
asset became available tothe Administrator 
for repayment of the mortgage money. It is 
unnecessary, however, in the present pro- 
ceedings to adjudicate upon this matter 
finally. Tt is sufficient for us to hold that in 
so far as the mortgagee Admivistrator is 
concerned, he is not entitled to maintain 
this action, while in so far as the other 
mortgagee is concerned, the suit is impro- 
perly framed; ithas been erroneously con- 
stituted because he has sued not the ad- 
ministrator but the son and the daughter of 
the mortgagor who cannot ba rendered liable 
so long as the estate continues to be vested 
in the administrator. In this view, the suit 
must obvionsly fail. We may add that 
we do not regret this conclusion, because 
it is plain from the circumstances that a 
desperate attempt has been made by the 
administrator and his co-mortgagee to pre- 
judice the position of the infant representa- 
tives of the mortgagor. Though the ad- 
ministrator had assets in his hands available 
for the full satisfaction of the mortgage-debt, 
he has allowed the interest to accumulate 
for the reason, no doubt, that the interest 
was atthe high rate of 24 percent. per 
annum. The -administrator should undoubt- 
edly have satisfied the mortgage-debt as 
soon as sufficient assets becume available 
for the purpose, and no court of justice 
will assist him in his endeavour, through 
his co-mortgagee, to realise from the infant 
Rs.1,524 when the principal sum advanced 
was only Rs. 400. - i 

The result. therefore, is that this appeal 
must be allowed, the decrees of the Courts 


below discharged, and the suit dismissed with . 


costs throughout. 
Appeal-allowed. ` 
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(s. c. 15 0. W. N. 74) ii 
PRIVY COUNCIL, 
APPEAL PROM TH? Cancgrts Hica Coret. 
November 15, 1910. 
Present:—Lord Macnaghten, lord Mersey, 
Lord Robson, Sir Arthur Wilson and ` 
Mr. Ameer Ali. j 
Roy JATINDRA NATH CHOWDHRI 
AND ANOTHER—PLAINTIFF3—A PPELLANTS 
versus i 
PRASANNA KUMAR BANERJEE AND 


OTHERS —DEFENDANTI—RESPONDINTS. 
Bengal Tenancy Act (VIII of 1835), s. 189—Enhance-, 
ment of rent —Co-sharer landlord —Suit for enhancem2nt 
of rent by one co-sharer landlord by making others as 


defendants, whether mrintainable—“Acting together,” . 
‘m2aning. of. i 


The institution of a suit for enhancemant of rent 
is a thing authorized by the Bengal Tenancy Act in 
the case of tenure-holders as well ag in thecase of 
occupancy-raiyats. 

Tho Act prohibits one or some of two or more joint 
landlords from suinz to cahance the rent unless both 
or all of the frastionvl lanllords join ia tha suit as 
co-dlaintiffs, A 

Therefore, a suit for enhancdment of rent brought 
by one of tho joint landlords making tho other land- 
Jords, who do not concur with him, defendants, will 
not lie. : 

Raja Pramada Nath Roy v. Raja Ramani Kantr Roy, 
35 I. A. 78; 12 C. W. N. 249; 10 Bom. L. R. 65; 7 0. L. 
J. 139; 3 M. L. T. 151; 18 M. L. J. 43; 85 C, 331, dis- 
tinguished. 

Appeals by special leave from the decrees 
ofthe Calcutta High Court, dated Augast 
1, 1904 and an order of remand dated August 
25, 1903. By the said decrees the High 
Court summarily dismissed two appeals 
under section 551 of the Civil Procedare 
Code of 182 from the decrees of the District 
Judge of 24-Pergannahs, affirming those of the 
Munsif of Sealdah, in five suits for enhance- 
ment of rent. 


Facts.—tThe plaintiffs brought five 
Suits against their tenants for enhancement of 
their shareof the rent. Subsequently the 
co-sharers of the plaintiffs were made defend- 
ants as they refused to be joined as plain- 
tiffs. The Courts below held that the suits 
were not maintainable as all the landlords did 
not join as plaintiffs in suing for enhance- 
ment. A : ; 
“The plaintiffs appealed to ‘the Privy 
Council. 

Messrs. De Gruyther K. O. and Dunne, 
the Appellants. tan f 

Mr, G&G. E.A. Ross, for the Respondent. 

Judgment. JE ya S 

Lord Macnaghten —This litigation ` which 


+ 


for 


- 
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is the outcome of five different suits, has lasted 
for the period of fifteen years. It is not 
necessary to explain its origin or to trace its 
course which has certainly baen leisurely and 
somewhat devious. Nothing now remains to 
be determined but aquestion of general im- 
portance :— 

Does the Bengal Tenancy Act, 1885, pro- 
hibit one or some of twoor more joint land- 
Jords from suing to enhance the rent unless 
both or all of the “fraztional landlords,” as 
they are sometimes called, join in the suit as 
co-plaintiffs ? ; 

Section 188 declares that “ where two or 
more persons are joint landlords, anything 
which the landlord is under this Act required 


or authorised todo must be done . ; 
i . by both or all those persons acting 
together erat 


7 The question, therefore, divides itself into 
two branches: (1) Is the institution of a 
suit to enharce rent a thing which the land- 
lord is under the Act authorised todo? And 
(2) What is the meaning of the words “ act- 
ing together”? 


To take that expression first, ib seems to 
their Lordships that it means just what it 
says. In order to comply with the Act the 
persons referred to must take common action. 
It was argued that it is enough if one of the 
joint landlords sues as plaintiff and makes 
those who do not concur with him defendants. 
In plain words the proposition is that if a 
person is madea defendant because he is un- 
willing to act together with the plaintiff he 
js to be deemed to be acting together with 
the plaintiff when once he is placed on the 
record as defendant. Itis enough to state 
the proposition to dispose of it. 


Then comes the question, isa suit to 
enhance rent a thing authorised under the 
Act? Itis so plainly in the case of an oc- 
cupancy-ratyat. The authority is given ex- 
pressly in section 30. It is so also in the 
case of tenure-holders though the language 
js not so explicit. Section 7 (1) provides 
that in the cases where the rent of a tenure- 
holder is liable to be enhanced it may 
(subject to any contract between the parties) 
be enbanced up to a certain specified limit. 
Now rent can only be enhanced by instituting 
a suit for that purpose; and, therefore, it seems 
tolerably clear that the institution of a suit 
for enhancement of rent is a thing authorised 
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by the Act in the case of tenure-holders as 
well as in the case of occupancy: zzyats. 

Ib was argued that a suit to enhance rent 
stands on the same footing as a suit for 
arrears of rent, and that inasmuch as a suit 
for arrears of rent may be brought by one 
joint landlord making the other joint land- 
lords defendants [as was decided- in the 
case of Raja Pramada Nath Roy v. Raja 
Ramani Kanti Roy (1) ], a similar course 
may bə adcptedin a suit to enhance rent. 
Bat the answer is that the bringing of a 
suit for arrears of rent is not a thing which 
the landlord is under the Act either re. 
quired or authorised to do. Rent in ar- 
rear is a debt. The right to recover a- 
debt arises under the general Jaw. A suit 
for recovery of rent does not require the 
authority of the Bengal Tenancy Act, nor 
does the Act purport to authorise such a 
suit, though ou a decree being obtained 
consequences may follow which result from 
the provisions of the Act and from those pro-- 
visions alone. 

Their Lordships, therefore, think that the- 
judgment of the High Court dismissing these 
suits was quite right, and they will humbly 
advise His Majesty accordingly. 

The appellants will pay the costs of the 
appeal. 

Solicitors :—Messrs. T. L. Wilson § Co., for 
the Appellant. 

Solicitors —Mr. D. Grant, for the Res- 
pondent. 


Appeals dismissed. 
(1) 35 1. A. 73;12C. W. N. 219; 10 Bom. L. R. 
66; 70. L. J. 139; 3 M. L. T, 151; 18 M. L. J. 48; 35 
C. 331 


MADRAS HIGH COURT. 
Civit REvISION Petition No. 495 or 1909. 
November 25, 1910. 

Present: —Mr. Justice Krishnaswami Aiyar, 
ALYATHURAI AIYAR (prep)— 
PETITIONER 

_ versus. 
DHARMASIVA IYER AND ANOTHER— 
RESPONDENTS. 

Pro-note, liability on—Description of maker in the 
body of pro-note as manager of temple—Personul 
liability. 


Where the maker of a pro-note described himself in 


the body of the document as the honorary manager 
of a temple: 
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Held, that this did not affect his personal liability 


to pay. > tee 
Alexander Y., Sizen, L. R. 4 Ex. 102, distinguished. 


Petition under section 25 of Act LX of 
1837, praying the High Court to revise the 
decree of the Subordinate Judge’s Court of 
Mayavarm at Kumbakonam, in S. OC. S. 
No. 653 of 1908, dated the 15th May 1909. 

Judgment.—tThe suit is ona pro-note. 
The lst defendant was managing a temple 
under the power of authority given to him 
by the 2nd defendant’s guardian, the 
2nd defendant being the trustee of the 
temple. I read Subordinate Judge’s judg- 
ment to mean that neither the 2nd 
defendant nor the temple is liable for the 
claim on the pro-note. The Ist defendant 
had no authority under the power of 
authority to borrow any monies for the 
temple, and, therefore, he‘ is not entitled to 
make the temple property liablefor a debt 
borrowed by him from the plaintiff. But I 
think the Subordinate Judge is wrong as 
regards the claim against the Ist defendant. 
The lst defendant is the executant of the 
pro-note. He has not signed the pro-note 
as agent on behalf of any body elsə. The 
description of the Ist defendant in the body 
` of the pro-note as honorary manager, is not 
an indication, on the face of the pro-note, 
that he does not make himself liable. The 
Vakil for the lst defendant relied on Alexander 
v. Jizn (1). I think that case has no 
application. There the maker of the note 
signed his name as Secretary, and the 
question was whether he made himself 
personally liable -or the bank, whose 
Secretary he was, was also intended to be 
made liable. No such question arises here, 
where the Ist defendant has signed his name 
only. I would, therefore, šet aside the 
Subordinate Judge’s decree as far as the 
Ist defendant is concerned and decree the 
plaintiff’s claim as-.against him as prayed 
for with costs in this and in the lower 
Court. I dismiss the petition as against the 
2nd defendant with costs. . 


Decree modified, 
(1) L. R. 4 Ex, 102, - z 
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MADRAS HIGH COURT. 

Civis Reviston Perros No. 49) or 1992. 

November 13, 1910. 

Present: —Mr. Justica Sankaran Nair. 
RANGASAWMY IYENGAR—Patirioyer 
versus 
KRISHNA GOVINDEN AND ANOTHER — 
RESPONDENTS. 

Specifis Relief Act (L of 1877), s. 9—Dispossession 
of tenant—Right of landlord to sus under s. 9. 

The right to receive renb is ‘immovable preperty’ 
within the meaning of section 9 of the Specific Relief 
Act, thorefore the dispossession of a tenant entitles 
the landlord to sue under the section. 

_ Innasi Pillai v. Sivaganznim, 5 M.L.J. 95, applied. 

Ramanathan Chetti v. Pulikutti Sertai, 21 M. 288, 
distinguished. 

Petition under section 115 of Acb V 
of 1908, praying the High Court to ravise 
the decree of the Court of the District Munsi€ ; 
of Villapuram, in O.S. No. 1013 of 1907. 

Judgment.—iIn this case the owner Si 
sues under section 9 of the Specific Relief Act ` 
to recover possession of his property from a 
trespasser who has dispossessed his tenant of 
the physical possession of the land. The 
Munsif has dismissed the suiton the ground 
that it is not maintainable as the lease has 
not terminated or been validly determined. 
Under section 9 of the Act, any person may 
sue who is dispossessed of immovable pro- 
perty, provided that the other conditions 
referred to in the saction, to which it is 
now unnecessary to refer, exist. 

So far as strangers are concerned, the pos- 
session of the land may be said to be in the 


landlord and the tenant. The landlord's 
possession consists of the reczipt of rent from 
his tenant. The question, therefore, is 


whether the right to recsive rant is nob “im- 
movable property” within section 9 of the 
Specific Relief Act. I am of opinion that it is; 
and the defendant’s act which has the effect 
of depriving him of his rent is dispossessing 
him of that immovable property. The reasons 
for this conclusion are given by Muthusami 
Iyer, J. jin Innast Pillai v. Stvagananam (1). 
That judgment has been affirmed in appeal 
and is, therefore, binding on me. ` It is true 
that in that case the trespasser deprived the 
plaintiff alone of his: possession without 
interfering with the possession of the tenant, 
But that does not affect the soundness of the 
arguments therein advanced in support 
of the conclusion. The case of Ramanathan 


(1) 5 M. L. J. 95, 
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Ohetti v. Pulikutti Servat (2) and the 
other`cases cited are distinguishable. They 
were suits in ejectment and the plaintiff had 
to prove his right to the possession claimed 
therein. He has not to prove it in this 
case. I, therefore, reverse the decree of the 
District Munsif and remand the suit for 
trial. 
Costs will abide the result. 


Decree reversed. 
(2) 21 M. 288, 


MADRAS HIGH COURT. 
Seconp Civit APPEAL No. 873 or 1910. 
November 1, 1910. 
Present:—Mr. Justice Ayling. 
Inve AMAVASAI GOUNDEN AND OTHERS 


—APPELLANTS, 

Pleadwngs—Inconsistent averments in plaint—Suit 
to set aside sale-deed— Averment of forgery and fraudu- 
lent inducement-to ewecute docwment—Maintainability 
of suit. 

Where in a suit to sot aside a sale-deed, plaintiff, a 
young woman, alleged thatthe document was a 
forgery and that it was brought about by fraud, and 
onthe Courts asking her to elect which plea she 
would stand by, she stated that she denied execution: 

Held, that the suit was maintainable and was not 
liable to be dismissed for inconsistent averments in 
the plaint. 


Ayyappa v. Rama Lakshmmama, 13 M. 649, not 
approved. 


Second appeal against the decree of the 
District Court of Coimbatore, in Appeal 
Suit No. 141 of 1908, presented against 
the decree of the peed Court of Erode, in 
Original § Suit No. 1009 of 1907, 

3udgment.—tThe learned District 
Judge has dismissed the appeal on the pure 
question of fact of the genuineness of the Ex- 
hibit 1, a sale-deed said to be executed by the 
plaintiff (respondent) which, he sued to set 
aside. He found it to be a forgery. The only 
point of law raised by the appellants’ Vakil is 
this; he argues, relying on the ruling in 
Ayyappa v. Rama hakshmmama(1),that as the 
plaintiff in her plaint had raised the conflict- 
ing pleas that the sale-deed was a forgery, 
and that it had been brought about by fraud, 
and was without consideration, on this 
account alone, her suit should be dismissed. 
It is to be noted that the opinion in question 
is ,a mere obiter dictum. The appellants’ 
Vakil quotes no case in which a decision has 


been reversed on appeal on this ground 
(1) 18 M. 649. 
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alone, but apart from this it is not certain 
the pleas in question are really contradictory. 
The plaintiff is a young woman unable even 
to sign her name and in suing to set aside a 
document purporting to bear her mark she 
may reasonably be allowed to plead either 
that she did not affix her mark, or that, 
if she did, she did so, not realising the purport 
and consequences of the documents. On 
being asked by the District Munsif to elect 
which pleas he would stand by, the plaintifi’s 
Vakil stated clearly that he denied the exe- 
cution and impeached the document as a 
forgery. This plea was the subject of an 
issue and evidence was adduced on both sides 
so that the defendants were not prejudiced 
by the alternative plea. I do not think 
the suit is liable to be dismissed on this 
ground only. The appeal is dismissed. 
Apreal dismissed, 


MADRAS HIGH COURT. 
Seconp Crviz APPEAL No. 1363 or 1909, 
October 27, 1910. 
Present:—Sir Ralph Benson, Judge, and. 
Mr. Justice Krishnaswami Aiyar. 
THIPPA RAMASAWMI CHETTYAR— 
APPELLANT 
versus 


P. M. KRISHNASWAMI CHETTYAR 


AND OTHERS— RESPONDENTS. 

Mortgage, construction of —Stipulation by mortgagee 
to pay Government revenue to mortgagor—Enhancement 
of revenue by Gorernment—Liability to pay enhanced 
revenue—Transfer of Property Act (IV of 1882), s. 76. 

A deed of usnfructuary mortgage contained a 
stipulation that the mortgagee was to pay the 
revenue, Rs. 4, tothe mortgagor and appropriate the 
balance of profits towards interest. The Government 
enhanced the revenue daring the currency of the 
mortgage: 

Held, that, under the terms of the mortgage 
deed, the mortgagor was liable to pay the enhanced 
revenue. 

Assuming that section 76 of tbe Transfer of Pro- 
perty Act applied to usufructuary mortgages, there 
was here a contract to the contrary within the 
meaning of the section. 

Vidyapurna Thirthaswami v. Ugganna, 20 M. L. J. 
640; 1 M. W. N. 333; 8 M. L. T. 173; 7 Ind. Cas. 321; 
Panigton Kanaran v. Raman Nair, 17 M. L. J. 
517, referred to. 

Tuppan Nambudri v. Sinanay Kutti, 18 M. L, 
J. 81, distinguished. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suits 
Nos, 617 and 664 of 1908, presented against 
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the decree of the Court of the District 
Maunsif of Tiruvadi, in Original Sait No. 239 
of 1907. 

Judgment.—the first point argued 
is that the plaintiff is not the transferee of 
the equity of redemption. Both Courts 
find in the plaintiff’s favour and there is no 
legal objection to the finding. 

The next point is that the Government 
enhanced the revenue during the currency . 
of the mortgage and that the excess 
revenue should-be paid by the mortgagor. 
We have no doubt, on the construction of 
the instrument, that this view is correct. It 
provides that the mortgagee should pay to 
the mortgagor the revenue, rupees four, 
and appropriate the balance towards interest. 
Assuming that section 76 of Transfer of Pro- 
perty Act applies to a usufructuary mortgage, 
there is clearly a contract to the contrary within 
the meaning of the section. It was the clear 
intention of the parties that the income less 
rupees four should go towards interest. Any 
additional revenue payable must ‘certainly 
come from the mortgagor, t.e., the pattadar 
and he would be the person primarily liable. 
See Pidyapurna Thirthaswami v. Ugganna (D). 
The mortgagee is entitled to the excess 
revenue paid by him from the mortgagor. 
The decision in Panigion Kanaran v. itaman 
Nair (2) is in accordance with this view. 
As regards Tuppan Nambudri v. Chinnapari 
Kutti (8), it is enough to point out that the 
Court construed the contract in that case to 
mean that the mortgagee was to pay the 
revenue whatever it was. That case has, there- 
fore, no application. Tke plaintiff is bound 
to pay before redemption the sum of 
"Rs. 55 15-7 (Rupees fifty-five, annas fifteen 
and pies seven) in addition to the mortgage 
amount and also the excess revenue paid by 
the first defendant since the institution of 
the suit up to redemption. The appel- 
lant and the Ist defendant will pay and 
receive proportionate costs of this second 
appeal. 

(1) 20 M. L. J. 640; 1 M. W. N. 333; 8 M. L. T. 173; 


7 Ind. Cas. 321. 
(2) 17 M. L. J 517. 
(3) 18 M. L. J. 81. 
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MADRAS HIGH COURT. 
Sscoxp Civiu Arpeat No. 1083 or 1910, 
December 9, 1910. 
Present:—Mr. Justice Ayling. 
In re PALAMPADLYAN NEDUNKULA. 


THIL KUNHIMAMMU— APPELLANT. 

Estoppel—Purchase af Court auction of defendants 
properties—Genuineness of documents — Whether pure 
chaser bound by findings of Court as to genuineness 
oy documents ina suit to which the defendant and not 
purchaser, was a party. 

The purchaser in Conrt auction of defendant’s 
interest in certain properties is not bound by findings 
of Court as to genuineness of documents in a suit to 
which the defendant, but not the purchaser wasa 


party. 
Sobhagchand Guladshind v. Bhaichani, 6 B. 193, 


distinguished. 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 977 of 1909, presented against the 
decree of the District Munsif of Manjeri, in| 
O. S. No. 633 of 1908. A 
`. Facts arə clear from the following 
judgment of the lower appellate Court: — 

First defendant appeals. The properties in 
suit which were held by 2nd defendant ona 
Kanom right were sold in Court auction in 
execution of the decree in O. S. No. 93 of 1901, 
which had been passed against 2nd defend- 
ant and were purchased by plaintif on 28th 
January 1907. When plaintiff sought to 
enforce the sale certificate Exhibit B; he was 
successfully resisted by lst defendant. 
Plaintiff accordingly sued to recover posses- 
sion of the properties with mesne profits, 

2. The facts of the case are as follows: — 

The properties were sold by 2nd defend- 
ant to 5th defendant under Exhibit I on 
13th March 1901 for Rs. 900, of which 
Rs. 300 was reserved in favour of 3rd 
defendant and Rs. 25 in favour of 4th 
defendant towards the mortgages executed 
to them by 2nd defendant in Novem-° 
ber 1890 and April 1895 respectively, the 
balance Rs. 575 being, ib is said, paid in 
cash. Subsequently 3rd defendant brought a 
suit O. S. No. 421 of 1903, against the present, 
2nd defendant and his son the present 
6th defendant, to recover Rs. 688, the principal 
amount (Rs. 300), and iriterest-due under his 
mortgage. The mortgage was a usufructuary 
one, but itappears that the properties were 
leased back by 3rd defendant to 2nd defend- 
ant. At the instance of 3rd defendant, 5th 
defendant was made a supplemental defend- 
ant. The question arose whether the interest 
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claimed was a charge on the properties. 
The Munsif held that it was not, and gave 
third defendant a decree for Rs. 480 making 
the principal amount of Rs. 300 alone a charge 
on the property, see Exhibits XVIIL and KIK. 
Third defendant did not appeal against the 
decree. ; 

, 3. Afterthe decree in O. S. No. 421 of 
1903 had been passed, 5th defendant assigned 
the properties to lst defendant under Ex- 
hibit II for Rs. 2,100 inclusive of the sum of 
Rs. 325 reserved in fxhibit I as payable to 
defendants Nos. 8and 4. Exhibit IL contains 
a recital that 5th defendant had executed the 
assignment deed as he was unable to pay off 
3rd and‘4th defendants’ mortgages. Fifth de- 
fendant applied to the Court to recognize the 
assignment and in spite of the opposition of 
8rd defendant the prayer was granted. See 
__. Exhibits IV—VI. First defendant afterwards 

/ deposited Rs. 300 in Court towards the 
7 amount due uuder the decree in O. S. No. 421 
of 1903, and applied to have satisfaction of 
the decree recorded. On the objection of 8rd 
defendant the petition was dismissed. See Ex- 
hibit XXII. 

4 The question for decision in this appeal 
is whether Exhibits I and II evidence genuine 
transaction. If so, plaintiff has clearly not 
obtained a valid title to the properties as the 
assignmen!. Exhibit I was obtained by 5th 
defendant on 18th March 1901 while the 
plaint properties were not attached by the 
decree-holder in O. S. No. 93 of 1901 till 
2nd February 1904 see Exhibit D. 

5. I agree with the Muusif that there can- 
not be much doubt that Exhibits I and II are 
fraudulent and invalid and that 2nd defendant 
executed Exhibit I in order to defraud his 
creditors. Defendants Nos. 1, 2 and 5 are re- 
lated. The plaint in O. S. No. 93 of 1901 was 
filed on 11th March 1901, č. e., 2 days prior to 
the execution of Wxhibit I, Exhibit I reserv- 
ed Rs. 325 for payment to defendants Nos. .3 
and 4 and the balance Rs. 575 was, it is 
said, paid in cash. It is not shown that 
Sth defendant -was in a position to ad- 
vance the money, and the only evidence 
to prove the cash payment is the statement 
of 1st defendant. Fifth defendant did not go 
into the wilness box. Second defendant also 
was not examined; it is significant that 5th 
defendant was obliged to sell the properties 
to 1st defendant owing to his inability to dis- 
charge the debts due to defendants Nos. 3 
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and 4. Again the debts reserved in Exhibit 
I obviously do not represent the actual sums 
due to the creditors. In reality a much larger 
amount was due. No mention is made in 
Exhibit I of the interest due on the mort- 
gages. Third defendant claimed Rs. 688 in O. 
S. No. 421 of 1903 while 4th defendant ob- 
tained a decree for Rs. 166-4-0 on his mort- 
gage in O.8. No. 203 of 1908. See Exhibit 
M. It was found that the principal amount 
due was Rs. 50 and not Rs. 25. Fifth de- 
fendant would presamably have taken the 
precaution to ascertain what was due to de- 
fendants Nos. 3 and 4 before paying Rs. 575 
if the transaction had been a genuine one, 

Again though Exhibit I purports to be an 
outright sale, 5th defendant is not proved to 
have paid the mzcharom or revenue onthe pro- 
perties from 1901 to 1905, the period during 
which he is alleged to have been in possession, 
On the other hand, the evidence shows that 
2nd defendant and his son remained in pos- 
session and paid the revenue. See Exhibit 
E series and M and the evidence of the Ad- 
hikari, plaintiff’s Ist witness. Plaint item 
No. 2 is a Kudiyiruppu paramba with a 
dwelling house. The circumstance that 2nd 
defendant remained in possession indicates 
pretty clearly that the assigament Exhibit I 
evidences a colourable transaction and that 
it was not intended to be given effect to. 
Lastly neither 8rd defendant nor 5th defend- 
ant raised any objection when the properties 
were attached and proclaimed for sale. 
Plaintiff is, it is true, the agent of 3rd defend- 
ant and it is probable ihat the purchase 
under Exhibit B was made for the benefit of 
the latter, but this circumstance is of no 
importance. I have not overlooked the fact 
that Ist defendant obtained a renewal, Ex- 
hibit IIT, of the kanom demise from the 
jenmi ang afterwards paid the revenue 
and micharam. See Exhibits X, XVII. But 
it is quite likely as the Munsif surmiseg that 
the renewal was really taken for the benefit 
of 2nd defendant. 

6. For the foregoing reasons, I agree 
with the lower Court’s findings on issues Nos, 
land 2. Idismiss the appeal with costs. 

Judgment.—tThe only point argued 
by the appellant's counsel insupport of this 
appeal is that the plaintiff is precluded from 
contesting the validity and genuineness of 
Exhibits Nos. I and II by reason of the 
fact that he is the purchaser in Court auction 
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of the 2nd defendant’s interest in the pro- 
perty and the 2nd defendant was a party to 
the decision in O. 8. No. 421 of 1903, in 
which the validity and genuineness of the 
above sales were upheld. The only authority 
quoted by him in support of his contention 
is Sobhagchand Gulabchand v. Bhaichand (1), 
which appears inapplicable. There is no 
ground for holding plaintiff bound by any 
finding in Original Suit No. 421 of 1903 to 
which he was no party. The appellant’s con- 
tention must be rejected, 

The second appeal is dismissed. 

Appeal dismissed. 
(1) 6 B. 193. 


MADRAS HIGH COURT. 
CrimInaL Revisron Case No. 621 or 1910. 
(Orminan Revisicn Petition No. 519 
or 1910.) 

December 8, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 
HINDUS or KANNAMPALATYAM 
VILLAGQGE— PETITIONERS 
VETSUS 
KAI KOLA CHRISTIANS— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 147— 
Interference with exercise ofa right by a particular 
class—Interference with the use of a well—Order of 
Magistrate forbidding interference— Jurisdiction. 

Where the Hindus prevented the Christians from 
exercising their right to take water from a well: 

Held, that there was nothing in section 147 of the 
Criminal Procedure Code to prevent the Magistrato 
from passing an order forbidding the Hindus from 
interfering with the exercise of that right. 

Kolandai Naya Kan v. Karabudda Savudri, 6 M. L. 
J.193 and In re Narayana, 7 M. 49, distinguished. 


Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the order of the Dis- 
trict Magistrate of Coimbatore, under sec- 
tion 147 of the Criminal Procedure Code, 
dated 14th November 1910, in Miscellaneous 
Case No. 1 of 1910 on his file. 

Mr. T. Rangachariar, for the Petitioners. 

Hon'ble Mr. T. Richmond, for the Respond- 
ents. 

The Public Prosecutor (Mr. 0. F. Napier), 
for the Crown. 

Order.—The Magistrate bas found that 
the dispute about the right of the Christians 
to use the wellis likely to lead to a breach 
of the peace at any time. That they have 
been till now held in check by Father Rondy 


is not a reason for holding that there is no 
likelihood of the breach of the peace as that 
check may at any time prove ineffective, 
more particularly when itis found that the 
petitioners have not been protected in the | 
exercise of their just rights for having 
obeyed him. 

It is also conterded that the Christians 
have not exercised their rights within three 
months next before the commencement of 
the enquiry. The proceedings alleged to 
be initiated by the order of the District 
Magistrate on the 21st September were only 
a continuation of the proceedings which were 
commenced onthe 20th May when Father 
Rondy presented his complaint. That com- 
plaint is the institution of the enquiry under 
the proviso to section 147 of the Criminal 
Procedure Code, and it is found by the 
District Magistrate that the Christians were. 
exercising their rights within three months , 
before that date, 2. e., till the 20th April. 

It is next contended that the Magistrate 
had no jurisdiction to pass any order under 
section 147 of the Criminal Procedure Code, 
and the decisions in Civil Revision Petition 
No. 402 of 1908, Kolandai Nayakan v. Kar- 
abudda Savudri (1), and In re Narayana (2), 
were referred to. The two later decisions 
had reference to section 532 of the Criminal 
Procedure Code (Act X of 1872), and in all 
these cases the decision was in effect that 
section 532 of the Criminal Procedure Code, 
(Act X of 1872) and the corresponding section 
147 of the present Code must not be taken to 
authorise the Magistrate to prohibit the law- 
ful use ofa public way, and it was pointed 
out that, when rights are threatened, the 
persons entitled to them should receive such 
protection from the Magistrate as the cir- 
cumstances admit of. In this case the peti- 
tioners before this Court were preventing 
the Christians from the Jawful exercise of 
their right to take water from the well, and 
we are of opinion that there is nothing in 
the section to prevent the Magistrate from 
passing an order forbidding the petitioners, 
Hindus, from interfering with the exercise of 
that right. 

The petition is dismissed. 


Petition dismissed. 
(1) 6 M. L. J. 193. 
(2) 7M. 49. 
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MADRAS HIGH COURT. 

Civit Revision Petition No. 189 or 1910. 
November 21, 1919. 
Present:—Mr. Justice Abdur Rahim. 
THIRUMALAISWAMI PILLAY— 
PETITIONER 
VETSUS 
MUNIAYANDIA PILLAY— RESPONDENT, 

Civil Procedure Code, (Act XIV of 1882), ss. 80,101 
—Summons to defendant—Affixture to door of defend- 
ant’s house—Absence of finding that there was no pros- 
pect of personal service— Sufficiency of service. 

In the absence of a finding by Court that there 
Was no prospect of serving summons on defend- 
anb personally, or that defendant was in fact 
aware or must have been aware of the institution of 
the suit, the affixture of summons to the outer door 
of defendant's house is not good and sufticient service 
and an ea parte decree passed against defendant is 
liable to be set aside. 

Subramania Pillai v. Subramania Ayyar, 21 M. 419, 
Bhomisetti v. Umabhai, 21 B. 223, and Abharam 
Pillay v. Donald Smith, 29 M. 324, referred to. 


Petition under section 115 of Act V of 
“1908, praying the High Court, to revise the 
order of the District Court of Madura, dated 
8lst January 1910, in O. M. H. No.1 of 
1910, (I. A. No. 774 of 1908, on the file of 
the Principal District Munsif’s Covrt of Ma- 
dura). 


Facts of the case are clear from the 
following judgment of the lower appellate 
Court:— 

This isan appeal against the order of the 
lower Court refusing 10 set aside the decree 
passed ex parte against the Ist defendant, 
. (the appellant). The lower Court’s order 
shows that the first notice of the suit issued to 
the 1st defendant was returned by the process- 
. server with the endorsement that he was 
reported to have gone to Tanjore 7 or 8 days 
before and that the notice was affixed to the 
door of his usual residence on the 14th Sep- 
tember 1907. A second notice was issaed to 
him and asimilar return was made on that 
notice which was affixed to the door of his 
usual residence on the 9th October 1907. 
The lower Court held that service was 
sufficient under the provisions of the Civil 
Procedure Code. 


2. It is unlikely that the lst defendant 
would have been absent from his home bet- 
ween 14th September 1907, when the . first 
notice was affixed to his door, and the 24th 
October 1907, when the suit was taken up 
for hearing, and the fact that on both occa- 
sions he was reported to have left home only 
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a few days before the notice was taken for 
service, shows that he must have visited his 
home between the 14th September and 9th 
October when the second notice was taken for 
service. 

3. It is stated by the appellant’s pleader 
that appellant was arrested ina criminal case 
on the 18th October and that he was ir jail 
from 18th October 1907 to the 28th January 
1908. His house to which notices were affix- 
ed isin Madura and he was arrested on the 
i8th October in Madura. Presumably, there- 
fore, he must have been to his house between 
the 14th September and 9th October 1907, 
and seen the notice affixed to his door. If 
there was any special circumstance under 
which the lst defendant never visited his 
house between 14th September and 18th 
October when he was arrested, he should 
have brought those circumstances to notice in 
the affidavit he filed in the lower Court. 
He does not even state inthe affidavit that 
there were no female members of his family 
who could have got some of his friends to 
write and tell him about the notices having 
been affixed to his door and in fact he gives 
no explanation in his affidavit for his igno- 
řance of these notices being attached to his 
door, but merely contents himself with 
stating that he was not personally served and 
that he was arrested on the 18th October 
and, therefore, could not appear to defend 
the suit on the 24th. 

The lower Court has rightly held that 
there are no grounds for holding that the 
order of the Munsif, who passed ew parte de- 
eree declaring that the service on the 9th 
October is sufficient, is not justified by the 
circumstances of the case, and he is also right 
in holding that the mere fact that the Ist 
defendant was arrested on the 18th October 
was no bar to his instructing a pleader to 
appear for him to defend the suit. That 
the plaintiff was aware of the suit subsequent 
to the decree is quite clear from the fact 
that notices were duly served on him of ap- 
plications for making the decree absolute and 
for the sale of the property in April 1908. 
The petitioner was not in jail then, but he 
did not apply to have the ew parte order set 
aside till September 1906, nearly a year after 
the decree was passed. His subsequent con- 
duct is important as showing that his ap- 
plication to set aside the decree is not bona fide 
put is made in order to defeat the ends of 
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justice and to prevent the plaintiff from reap- 
ing the benefit of his decree. 

9. The lst defendant’s want of bona fides is 
also shown by the defence which he sets out 
in his affidavit. That defence is that he was 
vot liable to the plaintiff’s suit on the hypo- 
thecation bond, which he had executed, on 
the ground that 4th defendant had under- 
taken to discharge what was due by him 
under the bond and had executed an under- 
taking in the form of vartımanam to that 
effect. This vartamanam has been filed in 
Court by the plaintiff and it shows clearly 
that the 4th defendant merely undertook to 
stand as surety for the lst defendant and it 
does not show that the plaintiff released the 
lst defendant from his liability under the 
suit bond. - 

6. It seems clear, therefore, that the Ist 
defendant has really no defence to the suit 
and that there has been no miscarriage of 
justice by the passing of the ez parte decree 
against him. 

7. In the result, I hold that the lst de- 
fendant was duly served as required by law 
and as held by the Court which passed the 
ex parte decree, that he has not shown suff- 
cient and satisfactory reason for not having 
appeared to defend the suit and that his 
subsequent conduct in delaying to apply for 
the setting aside of the eg parte decree shows 
that his application is not bona fide. 

8. I confirm the order of the lower Court 
and dismiss the appeal. The respondent 
appeared in person and incurred no costs. 

Judgment.—The lower Courts do 
not find that there was no prospect of the 
petitioner being served personally, nor that 
he was in fact aware, or must have been 
aware of the institution of the suit. That 
being so the point seems to be covered by 
the cases in Subramanda Pillai v, oubramania 
Ayyar (1), Bhomisetti v. Umabat (2), and 
Abraham Pillai v. Donald Smith (8). . 

The petition must be allowed and the 
Munsif will be directed to restore the case 
to his file. Costs will abide the result. 


Order set aside, 


(1) 21 M. 419, 
(2) 21 B. 223. 
(8) 29 M. 324, | 
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MADRAS HIGH COURT. 
CIVIL Revision Peritos No. 450 or 1909. 
November 16, 1910. 

Present:—Mr. Justice Krishnaswami Aiyar. 

S. BADAR MAL SOWCAR—PETITIONER 
versus 
GUDU MIYA SAHEB—Reseonpent. 

Civil Procedure Code (Act V of 1908), O. XVII, R. 
38—Dismissal of suit for plaintif’s failure to produce an 
English translation of accounts—Failure to take evi- 
dence—Legality of dismissal. 


Where the plaintiff, who was ordered by Court to 
produce an English translation of his accounts before 
the adjourned date, failed to do so and the Court 
thereupon dismissed his suit without taking the evi- 
dence that plaintiff tendered: 6 


Held, that the order of dismissal was wrong and 
that the Court was bound to take evidence which was 
available and adjudicate thereon. 


Petition, under section 25 of Act IX, of 
1887, praying the High Court to revise the 
decree of the District Munsif's Court of 
Poonamallee, in Small Cause Sait No. 147 of 
1909, 


Judgment.—this was a suit insti- 
tuted for the recovery of certain sums of 
money advanced by the plaintiff on the 
pledge of jewels. The plaintiff relied upon 
his accounts in support of his case. The 
accounts were in the Gujeratd language and 
on the 7th of April 1909, time was given him 
to produce a translation and the case stood 
adjourned to the 14th of June 1502 for that 
purpose. But on that day he did not pro- 
duce a translation as required. The Munsif 
has dismissed the suit on that ground. The 
plaintiff applies to me in revision against 
this decree of dismissal. He supports his 
petition by affidavit. The respondent does 
not appear to contradict the allegations in the 
affidavits. They show that the plaintiff -and 
his witnesses were ready and that the plain- 
tiff’s Vakil desired to examine him in support 
of the case. He was entitled to prove his 
‘case apart from the accounts by means of his 
oral evidence. The Munsif was entitled to 
proceed under Order XVII, Rule 3, of the 
Code of the Civil Procedure, but under 
that section he was bound to take the evi- 
dence which the plaintiff had in readiness 
to tender. He was-wrong in’ dismissing 
the suit merely because the translation 
was not produced. I set aside the Munsif’s 
decree and remand the case for dig- 
posal according to law. Costs hitherto in- 
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curred will be provided for in the revised 
decree. 
j C'ause remanded. 





MADRAS HIGH COURT. 
First Crvin Arrear No. 186 or 1907. 

November 29, 1910. 
: Present: —Mr. Justice Krishnaswami Aiyar 

and Mr. Justice Ayling. 
THAITH OTTATHIL KUTTI AMMU— 

APPELLANT 
versus 

PURUSHOTHAM DOSS RAGGI SETH 


AND OTHERS— RESPONDENTS. 

Partneiship——-Pro-note executed and signed by only 
one partner—Suit on pro-note—Liability ofthe part- 
ners of executant. 

In the case of a negotiable instrument, the sig- 
mature of one person in his own name cannot 

/ justify, in a suit based on the instrument, a decree 

against another person, although the debt might 
have been borrowed for the benefit of both, or al- 
though both the persons might‘have been trading in 
partnership and the debt was borrowed for the pur- 
poso of the partnership. 

Somasundram y. Krishnamurti, 17 M. L. J. 126 and 
Subba Narayana Vanthiar v, Ramasawmy Iyer, 30 M. 
88; 1 M. L. T. 377; 16 M. L. J. 503 (T.B), followed. 


Mr. J. L. Rozarto, for the Appellant. 
Mr. S. Varadachariar, for the Respondents. 


Judgment.—tThe suit is upon a pro- 
‘note which is executed by the lst defendant 
in his name. The 2nd defendant is sought 
to be made liable on the ground that he 
wasa partner with the Ist defendant and 
thatthe debt was borrowed for the purpose 
of the partnership. The District Judge has 
given a decree against both the defendants. 
But we are unable to agree with him as 
regards the liability of the 2nd defendant. 
It is a well-known rule of law that in the 
case of a negotiable instrument, the signature 
of one person in hisown name cannot justify 
a decree against another person although the 
debt might have been borrowed for the benefit 
of both or although boththe persons might 
have been trading in partnership and the 
debt was borrowed for the purpose of the 
partnership. The decisions to which our 
attention has been drawn by Mr. Rozario, 
Somasundram v. Krishnamurti (1) and Subba 
Narayana Vanthiar v. Ramasawmy Iyer (2) 


(1) 17 AL L. J. 126. 
(2) 30 M. 88; 1 M. L. T, 377; 16 M, L, J, 608 (F.B.). 
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are clear authorities in support of this 
position. 

Mr. Varadachariar for the Ist and 2nd 
respondents does not dispute the correctness 
of this proposition. He argues that the 
signature atthe foot of the pro note is the 
firm name and that the 2nd defendant is also 
included as he is represented by the firm 
name.. We do not think there is any war- 
rant for this view. The plaint procaeds on 
the basis that the executant of the note was 
only the Ist defendant and the 2nd defend- 
ant is sought to be made liable merely on 
the ground thathe was a partner, and as 
such answerable forthe debt. Mr. Varada- 
chariar invites our attention to the descrip- 
tion of the Ist defendant in the Cause Title. 
The Ist defendant is ro doubt there re- 
ferred to as trading under the name and style 
of Mukkakasbrath and Pallikutti, which is 
also the name of the Ist defendant. But 
there is no allegation in the body of the 
plaint that the two defendants are trading 
under this name as their firm, nor does the 
Cause Title say that the 2nd defendant is 
trading under that name along with the lst 
defendant. Mr. Varadachariar says ihat in 
the evidence of the witnesses there is a re- 
ference to the fact that the trade is carried 
on inthelst defendant's name as the firm 
name. But we donot think he should be 
allowed to rely upon anyof the statements 
which might casually have been made in the 
course of the evidence. We must disallow 
this contention on the ground that the plaint 
itself is not based upon any such view. 
Looking at the document itself (Exhibit A), 
it isperfectly plain that it speaks in the 
singular number, and thatis,#o our minds, 
an indication thatit was not intended that 
the firm name should be subscribed to it. 
Mr. Varadachariar next contends that we 
should treat the plaintas also claiming re- 
lief against the 2nd defendant on the foot- 
ing of the originaldebt. Weare unable to 
do so. The cause of action is given as 
arising on the 5th May 1906 which is the 
date tixed for payment under the pro-note 
dated 5th May 1905. Again, the rate of 
interest which is claimed is what is speci- 
fied inthe pro-note. If it was the original 
debt which was sued for, prima facie it 
would be barred by time and the plaintilf 
would be bound to state how he takes 
the case out of the statute of limitation 
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which he has not attempted todo. All these 
things are, to our minds, sufficient to show 
that the suit is one based purely on the pro- 
note. We must, therefore, overrule this 
second contention also. We modify the 
decree of the lower Court by dismissing the 
suit against the 2nd defendant with costs 
throughout. 
' Decree modified. 


MADRAS HIGH COURT. 
_ Civit Reyistoy Petition No. 76 or 1910, 
December 8, 1910. 
Present:—Myr. Justice Krishnaswami Aiyar. 
ARIMUTHU CHETTY—Peririonsr 
VETEUS i 
-VYAPURI PANDARAM—RESPONDENT. 
Civil Procedure Code (Act XIV of 1382), s. 295- 
(Act V of 1908), ss. 38, 63, 73, 0. XXI, Rr. 6, 7, 8 
—Rateable distribution —Realization of assets—Realiza- 
tion of assets by higher Court—Application for execu- 
tion to Court of lower grade—Transyer to higher Court 


—Whether necessary to entitle applicant to rateable . 


distribution 


Petitioner attached property of the judgment- - 


debtor in execution of his decree in the Munsif’s 
Court. The same property was attached by another 
creditor of the same judement-debtor in execution 
of a decree of the District Court. The property 
was sold by the District Court andthe purchaser 
made the deposit on 17th September 1909 and paid 
“the balance of the purchase moncy on 29th Septom- 
‘ber 1909. Petitioner applied to the District Munsif’s 
Court for execution on 29th September 1909, but 
.the order of transfer was not received in the District 
Court till the following day: 

Held (1) that the assets of the judgment-debtor 
should be takento have been realized by the Dis- 
trict Court only on the 29th September 1909 
within the meaning of section 295, Civil Procedure 
Code, 1882. 

Ramanathan Chettyar v. Subramania’ Sastrial, 26 M. 
179, followed. 


(2) that an application for execution to the 
District Court, before the receipt of assets, was 
an essential pre-requisite of a general claim for rate- 
able distribution. 


Muthalagiri v. Muthayan, 6 M. 357, followed. 


i (3) that the right to share in the proceeds 
realized by sale of attached property was independent 
of a transfer of decree to the higher Court, and 
that when once an order is made sending a decree 
to another Court for execution, that, by itself is 
sufficient to entitle the decree-holder to apply 
to the Court to which the decree is sent, for 
execution. i 

Muthalagiri v. dMuthayar, 
Tulasiram v. Vadia Venkati, 
from, 

Clark v: Alexander, 21 C. 200 at p. 203, approved. 


6 M. 357; Nimbaji 
16 B. 683, dissented 
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Petition, under section115 of Act V of 
1908, praying the High Court to revise 
the order of the District Court of Salem. in 
R. Ex. Petition No. 62 of 1909, dated 20th 
December 1909 (in Original Suit No. 87 of 
1908 on the file of the Principal District 
Munsif of Salem.) 

Judgment.—The petitioner is the 


decree-holder in O. S. No. 87of 19080n the - 


file of the Prinsipal District Munsif of Salem. 
Property of the judgment-debtors was at- 
tached in execution of another decree against 
them in O. S. No. 35 of 1906 on the file of the 
District Court of Salem. It was sold by the 


District Court in execution of that decree. . 


The purchaser made the deposit on the 
17th September 1909 and the balance of 
the purchase money was paid into Court 
on the 29th September 1909. It must be 
taken, having regard to the decision in 


Ramanathan Chettyar v. Subramania Sastriah. 
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(1), that the assets were realized only on 
the 29th of September 1909 within the 
meaning of section 295 of the old Code. 
There isno doubt a change in the cor- 
responding provision of section 73 of 
the present Code. Butso faras the ques- 
tion before me is concerned, the change 
in the language is immaterial. The pur- 
chase money becomes the asset of the judg- 


ment-debtor only when the balance is re- ` 


ceived and not when the deposit is made: 
I am bound to hold on the authority of 
Muthalagirt v. Muthayan (2) that an appli- 
cation to the District Court before the receipt 
of assets for execution is an essential pre- 
requisite of a general claim to rateable dis- 
tribution The District Judge seems to have 
assumed that, although an application was 
made apparently before the time when the 
assets were received, the petitioner had no 
right to make the application before the 
Munsif’s decree was received by the District 
Court underthe latter’s order of transfer, 
It is true that the decree was only received 
by the District Court on the 30th of Sep- 
tember. It appears to me that this- does 
not preclude the petitioner’s claim to rateable 
distribution, if he had attached the same 
property in execution of the Munsif’s 
decree. If the property had teen attach- 
ed in execution of the decree of the Dis. 


trict Court, the Court which should realise 
(1) 26 M. 179. , 
(2) 6 M. 357. 
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the property was the District Court under 
section 63. That section provides “the 
Court which shall receive or realise such 
property and shall determine any claim 
thereto and any objection to the attachment 
thereof shall be the Court of highest grade.” 
Supposing such a realisation is made by the 
higher Court, there can be no need for a 
transfer of the decree of the lower Court to 
the higher to entitle the decree-holder of the 
lower Court, who hag also attached the 
property realised, to share in the proceeds of 
such realisation. It seems to me that the 
| right to share in the proceeds realised by sale 
of attached property is independent of a 
transfer of the decree for execution to the 
higher Court. - Section 38 no doubt provides 
that a decree may be executed by the Court 
which passed it or by the Court to which 
itis sent for execution. I am inclined to 
think that there is no other Court which 
‘ean execute a decree and that section 38 is 
exhaustive. Whaf the decree-holder of the 
Munsiff’s Coart is entitled to, when there is 
no transfer of his decree to the District 
Court, is not a general execution of his 
decree by the District Court or rateable 
distribution in all the assets of the judgment- 
debtor received by the District Court, but 
only to share by virtue of his attachment 
in the proceeds of the attached property 
reglized. To a relief so limited it appears to 
me to be not essential that the decree of 
the Munsif’s Court should have been 
previously transferred to the District Court 
though this view rung counter to an obsery- 
ation in Muthalagirt v. Muthayan (2), as to the 
need of transfer. I do not feel bound -by the 
case on this point though it is followed in 
Nimbaji Tulastram v. Vadia Venkati (3), 
as the absence of an ‘application to the 
higher Court was sufficient to sustain the 
. discussion. I prefer the reasoning of Sale 
J., in Clark v. Alexander (4) to the extent 
at least of holding that a transfer of the 
decree wag unnecessary to entitle the 
petitioner to rateable distribution in the sale 
proceeds of the attached property. 

Tt wasalso argued that the transfer was 
complete when the order was made by the 
Munsif, and that the receipt of the decree 
by tho District Court on the next day had 


nothing to do with the petitioner’s right to 
(3) 16 B. 683. 
(4) 21 C, 200 at p. 203. 
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apply to the District Court for rateable dis- 
tribution on the 29th itself. The petitioner 
has put in an affidavit in which he says that 
the transfer was made by the Munsif first 
on the forenoon of the 29th; that he then 
applied tothe District Court for execution, 
and that the assets were received ‘there- 
after. I am not at all sure. having regard 
to the provisions of Rules 6, 7 and 8 of 
Order XXT, that the Court, to which a decree 
is sent for execution, is authorized to exe- 
cute it beforea copy of the decree is receiv- 
ed; but I think there is force in the conten- 
tion that, when once anorder is made send- 
ing a decree to another Court for execu- 
tion, that by itself is sufficient to entitle 
the decree-holder to apply to the Court to 
which the decree is seni for execution. In 
this view the application to the District 
Court after the Munsif's order sending 
the decree to the District Court would be 
perfectly competent to satisfy the require- 
ments of section 73. Although the 
Munsit’s order, the application to the 
District Court and the payment of the balance 
of the sale proceeds into Court were all on 
the same day, the last two were the acts of 
parties and the Court is bound to ascertain 
the order in which they were done. Clarke 
v. Bradlaugh (5). I must ask the District 
Judge to return findings on the following 
points.— 

© 1. Was the property sold by tha District 
Court in O. S, No. 35 of 1996, attached under 
the Munsif’s decree in O. S. No. 87 of 19)3, 
before realization? 

2. Were the Munsif's order of transfer of 
the decree in O. S. No. 87 of 1908, and the 
petitioner’s application to the District Court 
to execute it prior in point of time to the pay- 
ment of the parchase money into Court on 
the 29th September 1909. Hight weeks will 
be allowed for findings and one week for 
objections, 

Cause remanded. 


(5) 8 Q. B. D. 63,51 L. J. Q. B. 1; 48 L. T. 49; 30 
W. R. 53; 48 J. P. 278, 
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MALAYANDI GOUNDAR V. SUBBARAYA VANAVARAYA, 


MADRAS HIGH COURT. 

Civiu Appeans Nos, 95 AND 115 or 1906, 
November 4, 1910. 
Present:—Sir Arnold White, Kr., Chie! 
Justice, and Mr. Justice Ayling.! 

In Nos. 95 ann 115 
MALAYANDI GOUNDAR, AND OTHERS— 
APPELLANTS 
VeTSUS 


SUBBARAYA VANAVARAYA 
GOUNDAR AND avnotamr—Reseonvenrs. 
Hindu Law —Debts—Liability of sons for father’s 

debts—Eetené of Liability—Antecedent debt—Consider- 
ation—Onus of proof—Debt contracted for daughter's 
marriage, whether binding on the brother. 

A debt incurred by a Hindu father, which is not 
shown to be immoral or illegal, is, even during the 
life-time of the father, binding upon the son’s 
interest in the family property, and an alienation 
voluntarily or involuntarily made to discharge the 
debt is binding on the son. 

Chidambara Mudaliar v. Koothaperuml, 27 M. 326; 
14M. L. J. 181, referred to. 

The son may also be sued with the father for a 
debt contracted by the latter, and a decree obtained 
against both, though not executable against the son 
personally, will preclude the son from bringing a 
separate suit to establish that the debt was for an 
illegal or immoral purpose. 

Periasami Mudatiar v. Seetharama Chettyar, 27 M. 
243 ; 14 M. L. J. 84 (F. B.), referred to. 

: In such a suit where the consideration for the debt 
is alleged to be based on the earlier debt and cash 
advanced on the date of the transaction, it is for the 
son to make ont that the advance was not in fact | 
made, or that he was not liable for the original debb 
under the pious obligation doctrine or that there was 
no family necessity for the further advance. 

A debt contracted by a non-Brahmin Hindu 
manager of a joint family, for the marriage expenses 
of his daughter, is binding on the other co-parceners. 

S. A. No. 1806 of 1907, followed. 

Govindarajulu Narasimham v. Devarabhatta Ven- 
katanarasaya, 27 M. 206, distinguished. 

Appeals against the decree of the Distrigt 
Court of Coimbatore, in O. S. No. 25 of 1904. 
APPHAL No. 115 or 1906. 

Judgment,—this is a suit on a mort- 
gage executed by the Ist defendant. The 2nd 
defendant is the undivided son of the Ist de- 
fendant, The plaintiffs allege that the mort- 
gage is enforceable against the son's interest 
in the family property. The lst defendant 
did not defend the suit. 

The mortgage sued on, Exhibit A, recites 
the receipt of Rs. 3,000. It contains no 
reference to any earlier transaction, but the 
Judge finds, and this apparently was not 
contested at the hearing of the appeal, that 
this mortgage was given in renewal of an 
earlier mortgage (P. 1. A.) Exhibit IK for 
Rs, 1,500. It is mob [contended that the 


Rs. 3,000 referred to in Exhibit A was 
advanced when that document was executed, 
The plaintiff’s case is that Rs. 2,200 was 
due from the father under Exhibit IX and a 
further advance of Rs. 800 was made at the 
time of the execution of Hxhibit A. The 
lst defendant admitted in his evidence the 
advance of Rs. 500 on that date. 


{ The written statement does not afford us 
much assistance as to the defence on which 
the 2nd defendant relies, bat the defence 
put forward on his behalf in the hearing of 
the appeal was that the original debt 
under Exhibit IK was contracted for immoral 
purposes, and the original mortgage and the 
renewal thereof were consequently not 
binding on the family property; that the 
further advance made at the time Exhibit 
A. was executed was for the expenses of 


the marriage of the lst defendant's daughter, 
and that this was a purpose not binding on` 


the family. The District Judge gave a 
mortgage decree for the amount claimed 
less the Rs. 809, the alleged further advance 
under Exhibit A. The 2nd defendant appaals 
against the decree aud the plaintiffs appeal 
against so much of the decree ag disallowy 
the Rs. 800, 


There was a good deal of argument with 
reference to the question whether the 
admissions made by the Ist defendant, 
Exhibit G, in a proceeding in an earlier suit 
in which the mortgage sued on was one of 
the items of property in question were 
evidence against the son, and as to whether 
the recital in Exhibit A -was evidenco 
against him, We do not think it necessary 
to discuss these questions since it seems to us 
that the decree in favour of the plaintiffs 
must be upheld on the ground that it was 
for the 2nd defendant to make out that 
(1) the moneys were not in fact advanced or, 
(2) if they were, that he was not liable for 
the original mortgage debt under the pious 
obligation doctrine and that there was no 
family necessity for the further advance. 

The plaintiffs, as they were entitled to, 
sued the lst defendant, the father, and the 
2nd defendant, the son, The first defendant 
allowed judgment to go against him by 
default. This being so, the father's liability 
must be taken to be established. As regards 
the son, the law which is applicable is to be 
found in the judgment of Sir Bhashyam 


th 
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Ayangar in Periasami Mudaliar v. Seetharama 
Chettyar (1). After discussing the liability 
of the son -for the payment of the father’s 
debts, the judgment proceeds :— 

“Though during the father’s life-time, the 
suit could not be brought against the son 
only, for recovery of a debt due by the 
father, yet the son may be joined as a party 
defendant in a suis brought against the 
father, and, if the plaintiff succeeds in the 
suit against both the father and the son, a sale 
of joint family property which takes placein 
execution of such decree will bind the son 
also—though such decree cannot be executed 
against him  personally—and 
precluded from bringing suit to contest 


. the sale on the ground that the debt was . 


incurred for an illegal or immoral purpose—a 
plea which, if well founded, he ought to have 
advanced and established in the original suit, 
in which case the decree would have been 
passed against the father only and the suit 
would have been dismissed as against the 
son.” In Chidambara Mudaliar v. 
Kooihaperumal (2), the learned Judges 
observe: “It is now established by a uniform 
course of decisions that a debb incurred by 
the father which is not shown to be illegal 
or immoral is, even during the life-time of 
the father, binding upon the son’s interest 
in the family property and that any alienation, 
valuntary or involuntary, made to discharge 
the debt is binding upon the son.” 

We think the trend of authority in this 
Presidency is in accordance with the view of 
the minority of the Full Bench in Chandra 
Deo Singh v. Mata Prasad (3). ë 

Tt, was nob suggested that the creditor 
could rely on the family necessity for the 
advance under Exhibit IX on the ground 
that it was for the purpose’of discharging an 
antecedent debt, if it was shown that the 


antecedent debt wasan “illegal” or “immoral” - 


debt. Evidence was adduced for the 
purpose of showing that the antecedent 
debt was immoral. We agres with the 


District Judge that no reliance can be 
placed on the evidence of the lst defendant 
as to this, and “ye evidence of the other 
witnesses seems i be worth very little. We 
are not prepare ‘to say that it has been 
(1) 27 M. 243; 4 M. L. J. 84 (F. B.) 
(2) 27 M. 326 l4 M L.J. 181. 
2 BLA. 176 16 AAL, J. 263 (F. B.); 1 Ind. Cas. 
ii 
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shown that the amount advanced to the Lst 
defendant on the first mortgage was for an 
illegal or an immoral purpose. 

Apprat No, 95 or 1985. 

The plaintiffs’ case is that a fresh advance 

of Rs. 809 was made at the time Exbibit A 
was. executed. The ‘father has allowed 
judgment to go by default and the son has 
not shown that this further advance was not 
made. Hiscontention is that she purpose for 
which the advance was made—the marriage 
of the Ist defendant’s daughter is not 
binding on the family. The question whether 
the marriage expenses of a daughter aro a 
justifiable necessity, so as to bind the family, 
was considered by Krishnaswami Iyer, J.,in a 
learned and exhaustive judgment in Second 
Appeal No. 1306 of 1907. We feel no doubt 
that the law on this question is correctly 
laid down in that judgment and we are 
prepared to follow it, It is not necessary 
for us io discuss the decision in Govindara- 
julu Narasimham v. Devarabhatta Venkata- 
marasayya (4). In thab case the question 
arose with reference toa sən in a Brahmin 
family. In the present case the question 
arises with reference to a daughter in a non- 
Brahmin family. 
_ Appeal No. 115 of 1906 must be dismissed 
with costs, and appeal No. 95 of 1906 must 
be allowed with costs throughout. Time for 
redemption under the mortgage is extended 
three months from this date. 


Appeal No. 95 allowed; 
Appeal No, 115 vismissed, 
(1) 27 M. 203. 





MADRAS HIGH COURT. 
Apowat AGAINST ORDER No. 68 oF 1909, 
November 2.3, 1910. 
Preszni: —Mr. Justic: Munro, and 
Mr. Justica Sankaran Nair. 
NALLAMUTHAU PILLAY— APPELLANT 
versus 
SUBBA PILUAL AND ANOTHER— 
RESPONDENTS. 
Ciril Procedure Cole (Act XIV of 1882), s. 310 d— 
Order dismissing application to set aside sale —Appeal, 
An application under section 310 A. of the Civil 
Procedure Code (Act XIV of 1882), to seb aside a sale 
raises a question relating to the satisfaction of the 
decree within the meaning of section 244, and an 
order dismissing such an application is appealable. 
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Civil Miscellaneous Second Appeal againsb 
the decree of the Court of the Additional 
Subordinate Judge of Madura, in Appeal 
Suit No. 387 of 1908, presented against the 
Order of the Court of the District Munsif of 
Periyakulam, in E. P, No. 59 of 1908, in 
0. 8. No. 569 of 1906. 

: Judgment.—wWe think an appeal lies 
in this case. The application which hag 
been dismissed is an application under 
section 810A, Civil Procedure Code, to set 
aside a sale and that application raises a 
question relating to the satisfaction of the 
decree under section 244, Civil Procedure 
Code. We, therefore, set aside the order of 
the Additional Subordinate J. udge, and direct 
“him to dispose of the appeal according to 
law. Costs will abide and follow the result. 
Appeal allowed. 





MADRAS HIGH COURT, 
Civ Revision Perion No. 145 or 1910. 
1 November 4, 1910. 

Present: —Mr. Justice Krishnaswami Alyar. 
S. MURUGARPA CHETTY AND otners— 
PETITIONERS 
VETSUS 


RANGANAYAKULU CHETTY anp 


OTHERS—RESPONDENTS. 

Garnishee proceedings—Notice to a firm to pay into 
Court debt due to judgment-debtor—Debi due by indi- 
viduals composing the firm and notby the firm— Material 
trregutarity—Presidency Small Cause Courts Act (XV 
of 1882), ss. 86, 38 and r. 223—Re-hearing —Orders in 
contested suits—Ex parte order in garnishee proceedings 
te ee Procedure Code (Act V of 1908), 
B g 

Whore the Registrar of the Madras Court issued 
notice, in garnishee proceedings, to a firm to pay into 
Court the amount of a debt due to the judgment- 
debtor while the debt was due not by the firm but by 
the individuals composing the firm and notice was 
issued not to the individuals, but to the firm: 

Held, that the Registrar .acted with material 
irregularity so as to justify interference by the High 
Court in revision under section 115 of Act V of 1908. 

(2) that as the order was one passed hy the 
Registrar ex parte in garnishee proceedings to which 
neither section 83 of the Presidency Small Cause 
Courts Act nor rule 223 of therules framed there- 
under applied, the aggrieved party was entitled to go 
to the High Court direct in revision without applying 
for a re-hearing by a full Court of the Small Cause 
Conrt. 

Petition under section 115 of Act V of 
1908 and section 15 of the Charter Act, 
praying the High Court to revise the order, 


dated loth November 1909, of the Registrar 


of the Small Cause Court, Madras, in B. P, No. 
11437 of 1909, in Suit No. 13426 of 1909. 
Judgment.—I think the order of the 
Registrar of the Small Cause Court, Madras, 
in this case is wrong in directing that the 
petitioners should pay the debt which 
they owed to the judgment-debtor. The 
garnishee proceedings were instituted against 
the petitioners only as a firm. There.seems to 
be no warrant fora firm of partners being 
proceeded against in their firm name and if 
there is no warrant for proceeding against 
them as defendants in that form, il stands to 
reason that there is no warrant for instituting. 
garnishee proceedings against certain indivi- 
duals in their firm name. It must be taken, 
therefore, that no notices were issued to the 
individuals who were sought to be made liable 
and the absence of such a notice is to my mind 
a material irregularity which vitiated the 
proceedings of the Registrar. X 
It is further contended for the respondents 
that another remedy was open to tbe peti- 
tioners and I should not interfere in revision. 
The remedy suggested is rehearing before 
the full Court and section 36 of the Small 
Cause.Courts Act is relied on. That only. 
‘shows that the Registrar’s order is to be dealt 
with as if it were an order by a Judge. But 
section 36 says that ibis only where a suit 
is contested that a re-hearing by the full Court 
can be asked for in respect of an order passed 
by a judgment. Here admittedly the suit 
was not contested but the respondent’s Vakil 
suggests that under Rule 223, the garnishee 
proceedings are to be treated as a suit if the 
persons who are sought to be made liable 
contested their liability. Assuming that the 
garnishee proceedings wculd be converted 
into a suit 
notice for fixing them with liability appeared 


and contested, in this case, admittedly the. 


garnishee order itself was made ea parte and ib 


ig not pretended that an application to set, 


aside an ex parte order is to be treated as a 
suit. I think, therefore, that Rule 223 is not, 
by the mere fact of contested garnishee pro- 
ceedings being liable to be treated as a suit, 
any warrant for holding that an application 
could have been made to the full Court for a 
re-hearing. i i 

So if the remedy by way of re-hearing was 
not open to the petitioners, they were perfect- 
ly justified in coming to this Court. I hold 
then, on the ground that there was a material 


if the persons served with. 


C 
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irregularity on ths part of the Regisbrar ia 
making the garnishee order agaiast tha 
potitionars ; that the order was bad and I sat 
_itaside. The petitioners will have their 
costs in this Court; the costs below will ba 
dealt with by the Registrar. 

Order set aside, 





a 


_ ALLAHABAD HIGH COURT. 
Seconn Orvin Apeert No. 1159 or 1909. 
November 29, 1910. 
Present:—-Sir George Knox, Kr., Judge. 
'KARORI SINGH AND ANOTHER — PLAINTIFFS 

—APPELLANSS 
; versus 
Sayid NOOR KHAN AND OTHERS— 
~ DEPBNDANTS— RESPONDENTS. 
Jurisdiction of Civil or Revenue Court—Ex-pro- 
prietary tenancy, determination of. 

Ib is not for the Civil Court to determine whether 
any person is or is not an ex-propristary tenant of 
any land. Thisis a question purely for the Revenue 
Court. . 

Second appəal from ths decision of the 
Subordinate Judge of Shahjahanpur, date 
27th February 1909. : 

Mr. Benode Bihari, for the Appellant. 

“Mr. Govind Proshad, for the Respondent, 

Judgment.—tThe appellants were 
plaintiffs in the Court.of first instance. Their 
ancestors had transferred the land held by 
them under a usufructuary mortgage to the 
respondents No. 1-5 and the ancestors of res- 
pondents Nos. 6 and 7, for a term of 19 
years. In the mortgage deed it was stipulat- 
ed that Rs, 800 out of the mortgage money 
was, during the continuance of the mortgage, 
to be deemed as having bean paid off by the 
usafruct and that after the expiry of this 

eriod the mortgaged property could ba re- 
deemed on payment of the balance of the 
mortgage money, Rs. 409. They alleged that 
this sum.of Rs. 499 had basu mide over to 
the respondents for the purposes of the com- 
plete satisfaction of the mortgage money. 

The present suit was brought by the 
appellants for a decree granting them the 
right to redeem the mortgage and to ba pat 
in absolute possession of the land and of the 
sir and khudkasht lands -specified in the 
schedule atfached to the plaint without pay- 
ment of any further money. The lower appel- 
late Court granted the appellants a decree for 
recovery of possession by redemption over 


INDIAN OASES, 


KARUNAKARA MENON V, SECRETARY OF STATE FOR INDIA. 


857 


19 brswansis of the mortgaged property. The 
appellants ara not satisfied with this decree 
and want bo ba putin posses3ion over the sir 
and khudkasht belonging to a biswz share of 
the mortgaged property which had sub- 
sequently baen sold by tham and thay now 
ask this Court to put them in posgeasion of 
the ex-proprietary rights over the sir and 
khudkasht lands. Ib is not for the Civil 
Court to say whether the appallants are or 
are not ex-proprietary tenants of any portion 
of the land. This is a mibber exprassly re- 
served for Revenue Courts. If the appellants 
consider that they have any claim to these 
éx-proprietary rights, they should take necas- 
sary steps inthe proper Court. The appeal is 
dismissed with costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Sgcoyp Civit Appaa No. 377 07 1993. 

November 14, 1910. 
Pres2nt: —Mr.Jastica Munro and Mr. Justica 
Sankaran Nair. 

V. GC. KARUNAKARA MENON AND 

OTHERS —APPELEANTS 
Versus è = 
SECRETARY or STATE por INDIA In 
COUNCIL—RESPONDENT. 

Civil Prozedure Code (Act XIV of 1832), s. 83L— 
Resistance by Government to dzcree-holder's attempt 
to get possession under his decree—Registryas a suit 
—Judzment-debtor holding under pattah from Govern- 
mont and paying jenmabhogam in addition to assessment 
—Right of Government to intervene—Passession. 

ection 331 of tha Code of Civil Procedure of 1882 
only applies whore the resistancs or obstruction has 
been occasioned by a parson other than the judgment- 
debtor claiming in good faith to bein possession of 
the proparty oa his own account or on account of 
səmə parson obuer than the judg nsnt-dsbtor. 

Where the dezree-hold2r in attempting to execute 
hər dscra2 for po3session from defendants was 
obatruabod by Government officials, the only claim of 
Govarnnant bəing that in the patizh granted to 8nd 
dsfealvat’s fatiuar, a charge was made for jenmtbhogam 
in adiition to assessment, and the first Court rogis- 
tered the objection as suit under sscbion 331, Civil 
Procedure Coda: 

Held, that the Government was not entitled to 
intervene uuder section 331 of the Civil Procedure 
Code or any other claim section of the Code and that 
the claim should not have been numbered and 
registerod as a suit bub should have been rejected. 

Pullanipally Sankaran Nambudri y. Vittil Thalabat 
Muhamad, 28 M. 505; 15 M. L. J. 416, referred to. 

Second appeal against the decree of the 


Subordinate Judge’s Court of South Malabar 


. sSoever. 
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at Calicut, in Appeal Suit No. 500 of 1907 
presented against the decree of the Court of 
the District Maunsif . of Parapanagadi, in 
Original Suit No. 184 of 1905. 
Judgment. —The plaintiff obtained 
a decree for possession of the suit land 
‘against Mrakaruti, and Veerankutty’s son 
Cheriva Marakaruti on the basis of a Kunom 
Kaichit. When she attempted to take -posses- 
sion, she was resisted by the village officials 
on behalf of the Government. She then put 
in M.P. No. 150 of 1906 making the Secre- 
tary of State for India the counter-petitioner 
and asked that the property might be put in 
her possession, removing the obstruction of 
the counter-petitioner. The District Munsif, 
holding that there was evidence that the 
Government was in possession, directed under 
section 331 of the Code of the Civil Pro- 
cedure thatthe claim stould be numbered and 
registered as a suit between the decree-holder 
as plaintiff and the Government as defendant. 
The written statement put in on behalf of the 
defendant alleged that the land in dispute 
was a portion of a public kodu belonging 
to Government which was 4lled up and con- 
verted into paddy land, and that the 
land was assessed and a pattah granted 
in Fasli 1304 to Veerankutti, father of the 
2nd defendant in thesuitin which the plaintiff 
obtained that which she was seeking to exe- 
cute, on jenmabhogam and assessment which 
had been collected ever since. Now sec- 
tion 331 of the Code of the Civil Procedure 
of 1832. only applies where the resist- 
ance or obstruction has been occasioned 
by a person other than the judgment-debtor 
` claiming in good faith to be in possession of 
the property on his own account or an 
account of some person other than the judg- 
ment-debtor. The ‘question then arises 
whether the defendant is such a person. 
All that the defendant relies upon is the 
fact that in the pattah granted to 
Veerankutti, a chargeis made for jenmabhogam 
in addition to the assessment and it is argued 
from this that the defendant though not in 
actual possession was in constructive posses- 
“ gion of the land; we are unable to accede 
to this contention. We think that when 
the defndant granted patiah for the land, he 
ceased to have possession of any kind what- 
In Pullanapally Sankaran Nambudri 


vy. Vititl Thalakat Muhamad (1), the circum- 
(1) 28 M. 505; 15 M. L. J. 416. 


stances were very similar. There land which 
had been at the absolute disposal of Govern- 
ment was held by a person who paid to 
Government assessment and senmabhogam 
and cesses as in the present case. It was 
held that he was holding as ryof. under 
Government and that he was entitled to hold 
the land as long as he paid the revenue and 
in default could only be ousted under the 
provisions of Act If of 1364. We think 
that the fact that part of what the 
pattadar has to pay is called jenmabogham 
can make no difference. We, therefore, do 
not think the defendant was entitled to come 
in under section 331 of the Code of Civil 
Procedure or any other claim section of 
the Code, and the claim should not have 
been numbered and registered as a suit but 
should have been rejected. We must, 
therefore, set aside the decrees of the Courts 
below and the order of the District Munsif, 
directing the claim to be registered as a 
suit. The District Munsif should take up 
M. P. No. 150 of 1906 and dispose of it 
according to law. Objection has been taken 
by the Government Pleader to our disposing of 
the second appeal on this point on the grounds 


that it should have been taken earlier and ` 


that all the issues have been determined by the 
Courts below. No good purpose would be 
served by our going into the issues raised 
in the suit. Even if we found that the 
defendant was the jenmi of the land the 
right of the plaintiff to possession under the 
decree against the patladar would not be 
affected as the defendant is not entitled to 
any sort of possession. If we found the 
question of jenmi right for the plaintiff we 
could not pass a decree for possession against 
the defendant as the defendant is not in 
possession. We, therefore, think the only 
satisfactory course is to deal with the point 
and correct the error into which the District 
Munsif fell. The parties will bear their own 
costs throughout, 
Appeal allowed. 
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KHATIJA BI V. BABU SAHIB. 


MADRAS HIGH COURT. 
Civip Reviston Petition No. 612 or 1909. 
November 21, 1910. 
Present:—Mr. Justice Abdur Rahim. | 
KHATIA BI AND OTHERS—PETITIONERS 
VETSUS í 
FBABU SAHIB AND OTHERS—RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 365— 
Muhammadan Law—Suit by a Muhammadan female for 
partition and delivery of her share—Application by 
defendants to continue suit as plaintifs representatives 
on plaintif’s death—Abatement of suit—Civil Pro- 
cedure Code (Act Y of 1909), s. 115—Material irregu- 
larity—Revision. 

On tho death of plaintiff, a Muhammadan female 
suing for ascertainment and delivery of her share 
by partition as heir of one A, tho defendants, i. e., 
other sharers prayed to be brought on record as 
plaintiffs’ representatives and to continue the suit: 

Held; (1) that section 365 of the Civil Procedure 

Code“did not apply to the case and that defendants 
could not be allowed to continue the suit as plaintiff's 
representatives. 
2 (2) that the dismissal of this suit by abatement did 
not preclude the defendants from bringing a separate 
suit for their augmented share occasioned by the 
plaintiff’s death. 

Rustomji v. Sheth Purshotamdas, 
referred to. 

(8) that the High Court.could not interfere in 
revision under section 115 of Act V of 1908 even 
if the lowér Court was wrong in dismissing the suit. 

Petition under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the District Court of North 
Arcot, in MiscellaneousA ppeal No. 8 of 1507, 
presented against order of the District 
Munsif of Arni, in S. A. No. 478 of 1907, 
(O. S. No. 644 of 1906). 

Judgment.—tThe question which 
arises in this petition is one of some 
difficulty. The petitioners were defend- 
ants Nos. 4 to 7 in a suit instituted by a 
daughter of one Amir Saheb for ascertain- 
ment of her share as one of his heirs and 
for allotment to her of that share by parti- 
tion. On the death of the plaintiff, the 
suit was declared to have abated; the defend- 
ants Nos. 4 to 7 then applied to be brought 
on the record as legal representatives of the 
plaintiff. That petition was dismissed by the 
District Munsif, and the District Judge on 
appeal has upheld the order on the ground 
that section 365 of the Civil Procedure 
Code 1882 has no application to a case like 
the present. I am inclined to hold, after 
giving my best consideration to the question, 
that the order of the lower Courtsis right. If 
the prayer of the petitioners were acceded to 
the result would be either that the shares 


25 B. 606, 
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which they claim in their own right as 
heirs of Amir Sahib would remain unre- 
presented or they must figure both as plain- 


“ tiffs and defendants in the same suit which is 


clearly opposed to well-established principles 
of procedure. Rustomji v. Sheth Purshotam- 
das(1). It is contended, on the other hand, 
that, if the petitioners were not allowed to 
continue the plaintiff’s suit, section 371, Civil 
Procedure Code of 1882, would be a bar to 
their recovering the plaintiff's share in Amir 
Sahib’s estate by a separate suit. But I 
think Mr. Muthukrishna Iyer’s answer mects 
this difficulty. After the death of the 
plaintiffs, defendants Nos. 4 to 7 became 
entitled to anaugmented share and they would 
be entitled to institute only one suit for 
the recovery of that share, and not 
two suits, one as heirs of the plaintiff 
to the latter’s share in the estate and another 
for their shares as direct heirs of Amir Sahib, 
This shows that after the plaintiff’s death 
a suit brought by defendants Nos. 4 10 7 
would not be based on the same cause of 
action as that on which the plaintifi’s suit 
was based. As regards the authorities cited 
at the bar it seems to be that the dictum 
of the Privy Council in Umrao Begum v. 
Irshad Hosain (2), is really opposed to 
the contention of the petitioner. I think 
the petition ought to be dismissed as on 
another ground the question sought to be 
raised by it does not fall within the scope of 
section 115, Civil Procedure Code (1908) 
It is not a case in which the lower Court can 
be said to have acted illegally or with 
material irregularity simply because the 
question on which it is contended it went 
wrong appeared to be one relating to the pro- 
per interpretation of a section of the Civil 
Procedure Code. 
The petition is dismissed with costs. 


Petition dismissed 
(1) 254B. 606. 
(2) 21 C. 997 ab p. 1104; 21 I, A. 163. 
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BIRAM BEVI AMMAL v, SHUMSUDDIN. 


MADRAS HIGH COURT. 
Seconp Crvic APPEAL No. 1359 or 1905. 
- December 6, 1910. 
Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 
- BIRAM. BEVI AMMAL AND OTHERS— 
ÅPPELLANTS 
versus 
Syed SHUMSUDDIN AND orHers— - 
RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), ss. 381, 873 
—Withdrawal of switagainst some defendants—Absence 
of leave to institute fresh suit—Execution against 


defendants against whom suit decreed—Obstruction by 
defendants against whom suit withdrawn—Suit wnder 


s. 331—Bar of suit by s. 873. | 
Plaintiff, ina suit for recovery of property, obtained 
a razı decree against defendants Nos. 1 and2, and with-, 
drew suit against defendants Nos. 3to 8 without 
obtaining leave to institute a fresh suit. In execution 
of his decree against defendants Nos. 1 and 2, he was 
obstructed by defendants Nos. 3 to 8. The plaintiff's 
application to remove the obstruction was registered 
as a suit under section 831, Civil Procedure Code: 
Held, that the suit was barred by section 373, 


Civil Procedure Code. 
Tadhawendan Nambudri v. Kunchu Achan, 30 M. 72; 


2 M. L. T. 34; 16 M. L. J. 433 and Sukhan Singh v. 
Baij Nath Goenka, 12 C. W. N. 115; Gauri Shankar v. | 
Maida Keer, 31 C. 516, referred to. 

Second appeal against the Decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 436 of 1904, presented against the 
decree of the District Munsif of Srivillaput- 
tur, in Original Suit No. 115 of 1903. 

Judgment. —tThe suit is for posses- 
sion of property. The plaintiffs-appellants 
before us previously brought O. S. No. 635 
of 1900 against the same defendants Nos, 1 
to 8 for the recovery of possession of the 
same property. The matters in dispute 
between the plaintiffs and the defendants 
Nos. l and 2 were compromised and there 
“was a decree in accordance with the terms 
of the compromise. The sait against the 
defendants Nos. 3 to 8 was withdrawn 
without permission to bring a fresh suit. In 
executing the decree against the defendants 
Nos. 1 and 2, the plaintiffs were obstructed by 
the defendants Nos. 3 to 8 and the plaintiffs’ 
application to. remove the obstruction was 
registered under section 331 as a suit 
between the decree-hoider as plaintiff and the 
defendants Nos. 3 to 8 as defendants. Both 
the lower Courts have dismissed the suit 
on the ground that section 373 bars the 
suit. It is contended before us in second 
appeal that the above section only precludes 
the plaintiffs “from bringing a fresh suit 
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MAHARAJA OF BOBBILI V. KAMINAYANI BANGARU, 


and that this suit cannot ba treated as one 
brought by the plaintiffs, as under section 
331, it is the claim of the person obstracting 
the execution of the decree that is or ought 
to be numbered and registered as a suit. We 
are unable to agree with this contention. In 
Jathavendan Nambudri v.- Kunchu Achan 
(1) and Sukhan Singh v. Bat) Nath Goenka 
(2), it has been held and, we think rightly, 
that it is the decree-holder’s application to 
remove the obstruction and give him posses- 
sion of the property that should be registered 
as a suit, and the words of the section that 
the decree-holder must be treated as the 
plaintiff supports that view. There is no 
reason, therefore, why the suit should not 
be treated as one brought by the plaintiff. 

In Gauri Shankar v. Maida Koer (3), it 
was held that an application registered ag a 
suit under section 525, Civil Procadure Code, 
must be treated as a sait brought by thes, 
applicant under 
373, Civil Procedure Code. 

We think thè- decision is right and’ 
dismiss the second appeal with costs. 

Appeal dismissed, 


M. L. T. 345 16 M. L. J. 433. 


30 M. 72; 2 
120. W (3) 31 C. 516. 


C. W. N. 115. 





MADRAS HIGH COURT. 
First Crvit Appeat No. 150 or 1907. 
October 26, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
MAHARAJA or BOBBILI—APPELLANT 

versus 
Raja KAMINAYANI BANGARU AND 


CTHERS— RESPONDENTS. 

Hindu Law—Impartible Zamindari—Debt contracted 
by holder—Holder divested of estate bya subsequent 
adoption—Simple loan —Liability of estate for the loan | 
in the hands of the successor (adopted son) —Reasonable 
enquiry by lender—Representations of borrower. 

In the case of an impartible Zemindari the unsecured 
debt of the Zamindar, not incurred for family 
necessity, is, equally with his secured debts, recover- 
able from the estate in the hands of the next heir 
taking by survivorship. 

Nachiappa Chettiar v. Chinnasami Naicker, 29 M. 
453 ; 16 M. L. J. 339; 1 M. L. T. 272, dissented from. 

Rajah of Kalahasti v. Achigadu, 39 M. 454; 17 M. L. 
J. 367, and Zamindar of Karvetnagar v. Tirumalai, 
Tirupathi $'e Devastanams, 32 M. 429; 19' M. L. J. 401; 
2 Ind. Cas. 18, roforred to. 

A simple money debt contracted by the holder of 
an impartible estate for the time being, is binding on 
a person, who succeeds to the Zamindari by virtue of 


the terms of the section N 
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his adoption to the deceased holder, and on the estate 
in his hands. : ; 

Reyalle Jogayya v. Venkatarathanama, 20 M. L. J. 
412; 7 M. L. T. 112; 5 Ind. Cas, 271, referred to. 

Though the execution of a promissory-note by the 
holder of an impartible Zamindari might suggest 
prima facie that the creditor looked to his personal 
credit, it is still competent to him to show that the 
estate was intended to be bound as well. 

The lender, to entitle him to obtain a decree, has 
to show that he made reasonable cnquiries as to the 
necessity for the Joan, which ordinarily must be 
something more than the mere representations of tho 
borrower, though such representations are generally 
sufficient to shift the onus from the lender to the 
person impeaching the debt or alienation. 

Hanooman Persaud Pandey v. Musammat Koonwaree, 
6 M. I. A. 393; 18 W. R. 81, note, referred to. 

The principle of the decision in Hanooman Persaud 
Pandey v. Musammat Koonwaree, 6 M. I. A. 393, applies 
alike to a simple loan as to an alienation. 

Koita Ramasami Chetty v, Bangaru Seshamma 
Nayanivaru, 3 M. 145, followed, 

Appeal against the decree of the District 
Court of Nellore, in Original Suit No. 25 of 

904. 
ve Judgment.—tThe late zemindar of 
Chundi, which was an impartible estate 
descendible......... according to the rule of pri- 
mogeniture, died in 1899. On his death 
disputes arose between his brother, the 1st 
defendant, and his widow, the 2nd defendant 
as to the succession. There was litigation 
between the parties. A compromise was 
entered into aud embodied in Exhibit A, 
dated the 13th April 1901. Under it both 
“were to enjoy the zemindari in common, and, 
in case a son was born to the Ist defendant, 
the 2nd defendant was to adopt him. A son 
was born to the 1st defendant in February 
1903 and adopted by the 2nd defendant on 
the 27th of June 1903. The adopted son 
is the 8rd defendant represented by the 
Court of Wards. The plaintiff sued to re- 
cover a sum of Rs. 7,000, with interest 
thereon under the promissory-note, Exhibit 
C2, dated the 16th September, 1901, executed 
by defendants Nos. I and 2, on the liability 
of the Chundi-Hstate in the hands of the 
8rd defendant. The 3rd defendant admitted 
apart of the claim. The District Judge 
passed a decree in respect of it and dismissed 
the suit as regards the zemindar as against 
the 8rd defendant. The present appeal by 
the plaintiff relates to the amount disallowed. 
The District Judge based his decision on the 
authority of the judgment in Nachiappa 
. Chettiar v. Ohinnasamt Naicker (1), which 


held that in the case of an impartible zemin- 
(1) 29 M. 453 ; 16 N. L. J. 839; 1 M, L. T, 272, 
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dari, the unsecurcd debt of the zemindar not 
incurred for family necessity was not recover- 
able from the estate in the hands of the next 
heir taking by survivorship. The principle 
of the decision must be held to be no longer 
good law. See Raja of Kalahasti v. Achigadn 
(2) and Zemindar of Karvetnagar v. Trustee of 
Tivwmalai, Tirupathi ete., Devasthanams (3). 

The ground of the District Jnudge’s judg- 
ment being erroneous, it becomes necessary 
to consider the 3rd issue which raises the 
question whether a debt contracted by the 
lst and 2nd defendants not seeured upon the 
estate is nevertheless binding upon it. The 
District Judge has given no finding but he 
has recorded the evidence. We think it 
unnecessary to send the case back as both 
sides have agreed that we may deal with the 
issue, 

Before, however, going into the evidence, 
it is necessary to deal with the legal conten- 
tions that were raised in connection with 
this issue. The first point to be noticed is 
whether the debt not having been secured 
upon the estate by the Ist and 2nd defend- 
anis, the estate in the hands of the 8rd 
defendant, who has, on adoption, divested 
them of the zemindar?, under the Hindu Law, 
can be made liable. The learned Advocate- 
General, who appeared for the 3rd defendant, 
admitted that Reyalle Jogayya v. Venkata- 
rathanamea (4), was against him and did not 
seriously dispute its authority. Although 
the execution of a promissory-note by the 
lst and 2nd defendants might suggest prima 
facie that the creditor looked to their personal 
credit, it would be competent to him to 
show that the estate was intended to be 
bound as well in the circumstances of the 
case. In the case of the present loan, the 
estate was heavily involved ard the very fact 
of the Ist and 2nd defendants being both 
required to execute the promissory-note 
shows that, if the loan was made after due 
enquiry as to the purpose being of a character 
binding upon the estate, there can be no 
difficulty in coming to the conclusion that 
the creditor looked to the estate for repay- 
ment and not merely to the personal credit 
of the Ist and 2nd defendants. Mr, Sundara 
Aiyar for the appellant has argued that 
apart from the evidence of the actual appli- 


cation of the loan, he is entitled toa decree 
(2) 30 M. 454; 17 bi. L. J. 367. 
(3) 82 M. 42919 M. L.J. 401; 2 Ind. Cas. 18, 
(4) 20 M. L. J, 412; 7 M. L. T. 112; 5 Ind. Cas, 271, 
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binding upon the estate because the loan was 
made after reasonable enquiry as to the pur- 
pose. The Advocate-General, however, raised 
a question that the decision in Hunooman Per- 
saud Panday v. Mussumat Babooee Munraj 
Koonweree(5)as to the sufficiency of a reason- 
able enquiry to ‘validate a claim against the 
estate in the hands of a manager should not 
be extended to loans unsecured upon the 
estate. His argument was that itis only 
where the widow or other limited owner of 
an esate or the manager of a joint family or 
guardian of an infant heir alienates the 
estate in some form that bona fide enquiry and 
the satisfaction of the creditor as to reason- 
able necessity have been held sufficient to 
justify the alienation. But we see no ground 
to limit the decision in that case in this 
manner. There is nothing in principle to 
confine the observations of their Lordships 
as to the sufficiency of a bona fide and reason- 
able enquiry to the case of alienation. In 
the case of Kotta Ramasami Chetty v. Bangaru 
Seshamma Nuyanivaru (6), both Mr. Justice 
Kernan and Mr. Justice Muthusami Iyer were 
of opinion that the dicta of the Privy Council 
applied with equal force to a simple loan as 
well as alienation. Mr. Justice Kernanobserv- 
ed in Hanooman Persaud Panday v. Mussumat 
Babooee Munraj Koonweree (5): “the case dealt 
with was one of an express charge and so it 
was in very many other cases. The prin- 
ciple, however, to be applied, whether in 
respect of an express charge in writing or by 
deposit, or of a loan of money to, or other 
debt created by, a manager without such 
express charge, is the same.” After re- 
ferring to the sufficiency of due and proper 
enquiry, the learned Judge proceeds to add: 
“The same principle applies to a simple loan 
or debt. In each case the manager acts as 
agent of the family and his acts are subject 
to the same consideration and question. In 
point of principle and law, the simple loan and 
the express charge require thesame foundation 
to bind the family and the estate” (pages 148 
and 149). Mr. Justice Muthusami Iyer ob- 
served at page 161, with reference to a debt 
not secured upon the estate by the de facto 
Poligar but sought to be recovered from the 
rightfulsuccessor: ‘It is truethatthough there 
was no real necessity for the debt, the plain- 
tiffs should mot fail if their claim were within 


(5) 6 M. I. A. 303; 18 W. R. 81, note. 
(6) 3 M. 145. 
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the equity recognised by Hansoman Per- 
sud Panday v. Mussumat Babosee Munraj 
Koonweree (5).” This being the law, the 
only question that we have to consider in 
the case is, whether, as contended by the 
learned Vakil for the appellant, there was 
a reasonable and bona file enquiry by the 
lender as to the purpose of the loan. The 
learned Advyocate-General contended that the 
enqiry contemplated by the Privy Council is 
one independent of the representations of the 
borrower aud that such representations, even 
if evidence, are not in themselves sufficient 
to discharge the burden which rests upon 
the creditor of showing a reasonable en- 
quiry as to the binding nature of the purpose 
for which the loan is contracted. In 
Hlanooman Persaud Panday v. Musswmat 
Babooze Munraj Koonweree (5), the Privy 
Council said at pages 419 aud 420 of the 
report: “The representations by the man- 
ager accompanying the loan as part of the 
res geste, and as the contemporaneous declara- N 
tions of an agent, though nob actually select- 
ed by the principal, have been held tə bs evi- 
dence against the heir; and as their Lordships 
are informed that such prima facie proof has 
been generally required in the Supreme 
Court of Calcutta between the lender and the 
heir where the lender is enforcing his security 
against the heir, they think it reason- 
able and right that it should be required.” 
The foregoing extract from the judgment of 
their Lordships makes it abundantly clear 
that the representations of the borrower are 
not merely evidence but may in particular 
circumstances be sufficient to shift the onus 
from the lender to the person impeaching 
the debt or alienation. The above principle 
has been accepted by the Courts in India. 
In Sarat Ohandru Banerjee v. Bhupendra Nath 
Bosu (7), Chief Justice Maclean applied the 
rule above enunciated to the case of a loan 
to an executor not governed by the Succes- 
sion Act. We wish, however, to guard oar- 
selves from being supposed to lay down the 
rule that the representations by the borrower 
are generally sufficient. In many cases tha 
interests of the borrower are likely to be 
opposed tothose of the reversioner or the 
infant heir or other person whose manager 
heor she may happen to be and in such 
cases reasonable enquiry should not be limit- 


ed to the representations of the borrower. 
(7) 25 C. 103 at p. 103. 


, 
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seems to require,in addition to good faith, 
reasonable care in ascertaining the existence 
of circumstances alleged by the transferor of 
immovable property. This section, if deemed 
to enact a rule as to reasonable enquiry, in 
excess of what is required by the Privy 
Council in Hanooman Persaud’s Case (5), 
cannot override the Hindu Law as settled 
by the Privy Council—See section 2 clause 
(d). But it may well be taken to indicate 
that ordinarily something more thau the 
mere representation of the borro-:ver is neces- 
sary to constitute reasonable enquiry on the 
part of the lender. 

Taking the law to be as above indicated, we 

- have to see how the facts stand in this case. 
It is perfectly clear that at the time of the 
suit loan, there was a debt due ofa lac and 
a half recoverable from the estate. The Ad- 
vocate-General did not practically dispute 
this, Exhibit A. G. 2, which is a draft 
pmortgage-deed dated Sth of October, 1991, 

“is sufficient evidence of the liability. By 
the letter Exhibit D. dated 10th September, 
1901, the lst defendant asked for a loan of 
alac and ahalf. There can be no doubt 
that this loan was applied for to meet the 
liability which was enforceable against the 
estate. Inthe same letter the Ist defendant 
applied for an immediate loan of Rs. 7,000 on 
account of urgency to meet a decree-debt and 
other debts out of the debts amounting to 
a lac and a half that were recoverable from 
him. Before the date of the loan the defend- 
ant’s agent had been sent to the plaintiff 
to represent the urgency, The 2nd defend- 
ant examined as the plaintiff’s witness No. 3 
says that the loan of a lac and a half was 
absolutely necessary and that the amount of 
the suit pro-note was also comprised in the 
said loan. The witness also adds:—“ As I 
told him (Narasimpayya) that money was 
urgently needed, he spoke to Maharaja of 
Bobbili at Madras on my behalf about the 
urgency and caused money to be advanced.” 
The 2nd witness for the plaintiff, his second 
manager, says: — From my enquiries I came 
to know that defendants Nos. 1 and 2 had a 
necessity to borrow and I was satisfied with 
the necessity for borrowing money.” 

16 is true he is now unable to give any 
details of the debts. But we are on the 
whole satisfied, in the circumstances of this 
case, that even apart from the representa- 
tions of the borrower, there was enquiry by 
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Section 38 of the Transfer of Property Act 
the lender which was reasonably sufficient to 
justify the loan s>as to make it recoverable 
from the estate. 

It is unnecessary to consider the contention 
of Mr. Sundara Iyer that, as the lst defend- 
ant was at the time of the loan the full 
owner of the estate, the amount is recoverable 
from the estate in the hands of his successor 
apart from any necessity or reasonable en- 
quiry as to the purpose of the loan. It is 
difficult to treat the Ist defendant's estate, 
which was liable to be divested on adoption by 
the 2nd defendant and which has, as a matter 
of fact, been so divested, as an absolute 
estate for purposes of validating loans or alien- 
ations by the holder of the estate. (See 
the judgment in Second Appeal No, 92 of 
1908). It is, however, unnecessary to express 
any opinion on this point. But we cannot 
agree with the learned Advocate-General’s 
argument that the estate of the Ist defend- 
ant should be treated on the same footing 
as that of the holder of a life estate. If 
that were the true view, an alienation for 
whatever purpose would be inoperative be- 
yond the date on which the estate was 
divested. This is not in accordance with 
the tenor of the observations of the Privy 
Council in Sri Raghu Madha v. Sri Brozo 
Kishore (8). (See also Mayne’s Hindu Law, 
section 198). The analogy of the 1st defend- 
ant’s estate is rather to that of a limited 
owner lika a widow than that of a life 
owner. There isa vested reversion or re- 
mainder where there is a life estate. But 
both in the case of the widow and the 
case of a person in the position of the Ist de- 
fendant, the holder for the time being re- 
presents the estate completely. If a debt 
or alienation by a widow for purposes would 
bind the reversion, it stands to reason 
that a debt contracted or alienation made 
by the Ist defendant must be dealt with on 
the same footing. We, therefore, allow the 
appeal with costs here and in the Court 
below. 


Appeal allowed. 
(8) 81. A. 154. 
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MADRAS HIGH COURT. 
RererkEr Cass No. 11 or 1909. 
November 21, 1910. 
Mr. Justice Krishnaswami Aiyar 

; and Mr. Justice Ayling. 

KALOOR KHOTTOOBCHANDU KUTA— 
PLAINTIFF 
versus 
MARKKINHAT ETAVALA KANDRYLS 
RAMUTH1 NAIR AMD OTHERS— 
DEFENDANTS. 

Landlord and tenant— Kanom demise—Suit for 
rent to be realized frem improvements effected by 
tenants~—Smali, Cause —Jurisdiction. 

A landlord’s suit for arrears of rent duc from 
the tenant to be realized from the improvements 
effected by the tenant is not a suit of a Small 
Cause nature and is only triable as an ordinary suit. 

Karunakara Kurup v. Menipurunam, 24 M. 356, 
distinguished. 

Case stated under Order XLVI, Rule? of Act 
V of 1903 by the District Judge of South 
Malabar, in Original Suit No. 542 of 1908 on 
the file of the Court of the Additional District 
Munsif of Calicut, 

Facts.—tThe plaintiff, as assignee from 
the 3rd defendant, sued to recover by sale 
of the rights of defendants Nos. 1, 2 and 4 
over the suit paramba and from the defend- 
ants personally Rs. 70-1410, being arrears 
of rent for Fuslis 1082 and 1083, due under 
a registered marupatia Kychit executed by the 
2nd defendant and another to 3rd defend- 
ant’s Karnavan, Kanaran Nair on ith July 
1901. 

One of the issues framed was, whether the- 
suit was cognizable on the Small Cause side? 

The Munsif (Additional Munsif of Calicut), 
relying on Kuarunakara Kurup v. Mant- 
parunam (1) held that it was triable asa 
‘Small Cause suit and as he was invested with 
jurisdiction only to the extent of Rs. 59, 
he returned the plaint for presentation to the 
proper Court. 

The Principal District Munsif of Calicut 
to whom it was re-presented was of opi- 
nion that it was triable as an ordinary suit. 

The District Judge, thereupon, referred the 
case for the orders of the High Court. The 
following is his letter of reference :— 

From 


Present: 





DISTRICT JUDGE or CALICUT 
To 


SIR, 
I have the honour to submit the following 
(1) 24 M. 356, 


REGISTRAR, Hrag Court, MADRAS, 
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case for the orders of the High Court under 
Order XLVI, Rale 7, of the Civil Procedure 
Code. 

2. A suit was brought in the Additional 
District Munsif’s Court, Calicut, for the 
recovery of arrears of rent amounting to 
Rs. 70-4-10 by sale of defendant’s rights 
in the plaint yparamba. The District 
Mussif, relying on the decision in Karuna- 
kara Kurup v. Maniparunam (1), returned 
the plaint for presentation to the proper 
Court holding that the claim was of a Small 
Cause nature. 

3. The suit was then presented as a Small 
Cause to the Principal District Munsif of 
Calicut, who was of opinion that the suit 
should be entertained on the original side of 
the Court inasmuch as the contrach was in 
writing and the prayer in the plaint was in- 
telligible and returned the plaint to be pre- 
sented as an original suit. g 

4. Iam of opinion that the view taken br 
the Additional District Munsifis wrong. I 
agree with the Principal District Munsif 
that the present case is clearly distinguish- 
able from the case of Karunakara Kurup v. 
Maniparunim (1) and that the snit should 
be tried ag an ordinary suit. 

5. The plaint and the connected papers 
with a separate list and the Court-fee 
stamps to the value of Rs, 8-0-0 for issu- 
ing notice to the parties are herewith sub- 
mitted. i 

Judgment. —We agree with the Dis- 
rict Judge in holding that the Additional 
District Munsif was wrong. The plaintiff 
has a charge on the improvements for the 
arrears of rent. Ab all events, his claim 
to realize the amount by sale of the im- 
provements was a bona fide one, The case 
of Karunakara Kurup v. Maniparunam (1) 
did not deal with such a case. 





ALLAHABAD HIGH COURT. 

_ Erest O1vin Apegat No. 200 or 1909. 
November 24, 1910. 
Present:—Sir John Stanley, KT., Chief 
Justice, and Mr. Justice Banerji. 
KISHAN LAL—Derenpanr— 
APPELLANT 
versus 
Musammat RANI BHAWAN KUAR anp 


ANOTHE—PLAINTIFFS— RESPONDENTS. 
Charge—Co-sharers undertaking to pay mortgage 
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debt in certain proportion—Agreement to realize- the 


excess from the p2rson anl property of tha 
defaulting co-sharer—TWhether such agreement creates 
a charge. 


Some property, which had previously been mort- 
gaged, devolved upon certain persons by inhorit- 
ance. They agreed to divide the property amongst 
themselves and to pay the mortgage-debt propor- 
tionately to their shares. The agreement contained 

. o stipulation that “if for any reason, any of the 
co-sharers fails topay the debt, then the co-sharer, 
who has to pay any amount of the debt in excess 
of his share, shall be entitled to get the same 


from the person and property of the defaulting 
co-sharer:” 


Held, that the stipulation in iho agreement did 
not create any charge upon the property of any 
of the co-sharers in respect of any sum paid by 


any other co-sharer in oxcess of {his rateable share 
of the debt. 


The co-sharer paying in excess could, however, re- 
cover such excess from the defaulting co-sharer by 
the propér process of law, 

The Gollector of Etawah v. Beti Maharani, 14 A, 


162, followed. 

Test appeal from the decision of the 

Sxibordinate Judge of Aligarh, dated the 30th 
ot April, 1909. 

Mr. Gulzari Lal, for the Appellant. 

Mr. Surendro Nath Sen, for the Respond- 
ent, 

Judgment.—The facts of this case 
sufficiently appear in the judgment of the 
learned Subordinate Judge. Two questions 
have been presented to us in argument on 
behalf of the defendant-appellant for deter- 
mination. The first of these is whether a 
deed of sale, which was executed by Raja 
Sheoraj Singh and Rao Maharaj Singh on 
the 16th day of May of 1901 in favour of their 
wives, the plaintiffs, was a fictitious docu- 
ment or represented a genuine transaction 
for consideration. In the document it is 
recited that money was due by the executants 
to the plaintiffs on foot of three promissory- 
notes andin satisfaction of these debts and 
for a further advance of Rs, 818-12, the 
executants had sold a certain decree together 
with all rights and interests appertaining to 
it referred to in the document. Itis un- 
necessary for us to give the details of it, 
The particulars of the receipts of the consider- 
ation money are given in the transfer, and 
from these we gather that the sum of 
Rs. 4,629-6 was due by the executants under 
a promissory-note of the 22nd of November 
1960; the sum of Rs. 514-6 under a note of 
ihe same date and a further sum of 
Rs. 3,037.8 under a .promissory-note dated 
the Ist of March 1901. There a sum of 
Rs. 818-12 is stated to have been received 
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in cash {before the Sub-Registrar at the 
time of the registration. From the regis- 
tration endorsement it appears that Raja 
Sheoraj Singh and Rao Maharaj Singh ad- 
mitted before the Sub-Registrar the execu- 
tion and completion of the document and 
they acknowledged receipts of the sum 
specified therein, as also the sum of Rs.818-12 
in cash which was paid in the presence of 
the Sub-Registrar. This deed was impeach- 
ed on the ground that it is very unlikely 
that the transferees were in a position to 
advance money to their husbands and that 
in view of the fact that the executnnts of 
the document were heavily involved in debt, 
the Court may reasonably and ought to 
assume that the document was a frandu- 
lent document, intended to defeat the creditors 
of the executants. The learned Subordinate 
Judge came to the conclusion upon the evi- 
dence that the deed was not proved to be 
fraudulent. It is proved, ‘he observed, by 
the evidence of two witnesses, evidence which 
was not rebutted, that the plaintiffs held 
property separately from their husbands and 
had therefrom an independent income of 
between Rs. 7,000 and Rs. 8,000 a year, 
and that, therefore, they might have been 
in a position to lend money to their husbands 
in time of need. In addition to this he 
had before him the registered document in 
which full particulars are given showing 
the indebtedness of the executants to their 
wives, and in addition to this the payment 
before the Sub-Registrar of the sum above 
referred to. In view of this evidence, and 
in the absence of rebutting evidence, we 
wholly failto see how the learned Subordi- 
nate Judge could have come to any other 
conclusion upon this issue than that at 
which he arrived. The appeal, therefore, fails 
upon the first question which has been dis- 
cussed before us. 

The remaining question arises under a plea 
put forward by the defendant that under 
an agreement of the 2nd of February 1877, 
he is entitled to a paramount charge over 
the property included in the assignment of 
the 16thof May 1901. We have to see 
whether there is anything in this con- 
tention and whether as a matter of fact 
any charge was created by that document, 
Hidayat Ali Khan, Sadruddin Khan, Somi- 
uddin Khan and Aminuddin Khan were 
the sons of one Haji Mansur Khan. Certain 
property of Haji Mansur Khan upon his 
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death devolved upon his children. 
Mansur Khan was indebted to Mahanand 
Ram and others and his property stood 
hypothecated for the satisfaction of this 
debt. His sons entered into an agreement 
for the partition of his property, and this 
agreement is Incorporated in the document of 
the 2ndot February 1877. In this document 
is recited the title of the executants and the 
indebtedness of their father, and it was 
thereby agreed that Hidayat Ali Khan 
should be entitled to two shares out of five 
of the estate of Haji Mansur Khan and 
that the remaining three brothers should 
take a share each. It was provided that 
Hidayat Ali Khan should be lable to pay 
one-half of the debt due to the mortgagees, 
Mahanand Ram and others,and that Sadr- 
uddin Khan and Samiuddin Khan should be 
liable for the remaining half, Aminuddin 
Khan, the youngest son, being exempted 
from liability on foot of this debt. In the 
deed it is provided that if for any reason 
any of the co-sharers aforesaid fails to pay 
the aforesaid debt, then the co-sharer, who 
has to pay any amonnt of the debt in excess 
of his share, shall be entitled to get the 
same from the person and property of the 
defaulting co-sharer.” The following words 
are also relied on, namely: “Until the satis- 
faction of the aforesaid debt the property 
partitioned shall remain hypothecated. No 
hypothecation and transfer of any kind of 
the said property partitioned shall be valid 
without the satisfaction of the debt entered 
jn this agreement.” This last mentioned 
clause applies to the debt of Mahanand Ram 
and others which was secured by the mort- 
gage mentioned in the agreement, and the 
meaning of the passage is that until the 
satisfaction of that debt, the property parti- 
tioned should remain hypothecated. “The 
aforesaid debt” is the debt which had been 
previously mentioned and which is the debt 
due and owing to these mortgagees. The 
defendant-appellant is, therefore, driven to 
rely upon the earlier words, namely: “If for 
any reason any of the co-sharers fails to pay 
the aforesaid debt, then the co-sharer, who 
has to pay any amount of the debt in excess 
of his share, shall be entitled to get the 
same from the person and property of the 
defaulting co-sharer.” We have carefully 
considered the meaning of these words and 
we agree with the Court below that they do 
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not create any charge upon the property of 
any of the co-sharers in respect of any sum 
paid by such co-sharer in excess of his rate- 
able proportion of the debt of the mortgagees. 
The obligation which the parties undertook 
was to be liable to pay their proportionate 
share of the debi and that a co-sharer, who 
paid more than his rateable share, might re- 
cover from his co-shavers and from their 
property, whatever that property might be, 
by process of law their proportionate share 
of the debt. The case is very similar to that 
of The Collector of Etawah v. Beti Maharani 
(1). In that case a bond contained the sti- 
pulation that if the priucipal sum and in- 
terest secured by it be not paid at the 
stipulated period, then “the obligee be en- ` 
titled to recover the whole of his money 
together with the interest fixed by instituting 
a suit from my (the obligor’s) movable ‘and 
immovable property, my own milk,” and 
ib was held that such a stipulation did no 
create a mortgage upon any property of the 
obligor. Straight, J., in his judgment in 
which Tyrrell, d., concurred, observed “that 
the terms (which we have quoted) really 
come to no more than this, that if the money 
is not paid up upon the due date, the obligee 
will be entitled by due process of law to re- 
cover the amount of the debt which became 
due by breach of the obligation.” So in the 
case before us it seems to us that the obliga- 
tion which was undertaken by the co-sharers 
came to no more than this that if the money 
which they agreed to pay was not paid by 
them respectively, the party discharging 
their share of the debt would be entitled 
by due process of law to recover the 
amount of debt against their persons and 
property. For these reasons, we think 
the Court below was rigut in holding that 
no charge was created upon the property in 
question. 

These are the only two matters which 
have been discussed before us on appeal. 
We hold that the ‘contentions have no 
force and dismiss the appeal with costs 
including feesin this Court on the higher 
scale. 

Appeal dismissed. 


(1) 14 A. 162. 


\ 


Vol. VIL 


MADRAS HIGH COURT. 
“URIMINAL Revision Case No. 124 or 1910. 
November 22, 1910. h 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
V. P. L. LAKSHMANA CHETTY— 
PETITIONER 
versus 
KEELAN PERIA KARUPPAN AND OTHERS 

f — RESPONDENTS. 

_ Criminal Procedure Code (Act Y of 1898) ss. 494, 
495 (1)—Officer entitled to withdraw from the prosecu- 
tion of a case. 

The officer, who has the power of withdrawing from 
the prosecution of a case, under section 494 of the 
Criminal Procedure Code, is the officer referred to in 
section 495, clause (1). 

Where in the course of an enquiry by a Magistrate, 
an Inspector of Police appeared and said that ho 
withdrew the case aguinst the accused and the Magis- 
trate” thereon discharged the accused under sec- 
tion 494, Criminal Procedure Code: 

eld, that the order of discharge was illegal and 
liable to be set aside. 


Petition under sections 435 and 439 of the 


/ Criminal Procedure Code, praying the High 


Court to revise the order of the Additional 
Sub-Magistrate of Salem, dated 5th March, 
1910, in Criminal Revision Case No. 8 of 1910, 
against the order of the Sub-Magistrate of 
Tiruppatur, dated the 13th day of November, 
1909, in Revision Case No. 14 of 1909. 

Hon'ble Mr. Richmond and Mr. Devadass, 
for the Petitioner. 

The Public Prosecutor contra and Mr. 0. 8. 
Ver.kalachait, for the Accused. 

Order.—In this case a charge sheet 
under sections 302 and 392, Indian Penal 
Code, was put in by the polica against the 
accused. On the day appointed for the hearing 
and before the enquiry began, an Inspector 
of Police appeared and said he withdrew 
the case against the accused. The Magis- 
trate thereupon passed an order that the 
acdused was discharged under section 494, 
Criminal Procedure Code. We are clearly 
of opinion that the Magistrate had in the 
circumstances no power to pass such an 
order. It does not appear from the record 
that the Inspector of Polica had been permit- 
ted by the Magistrate to conduct the prose- 
cution under section 45, Criminal Procedure 
Code, and if he had not been so permitted, he 
would have had no power to withdraw the 
case under the second; clause of section 495, 
Criminal Procedure Code, even if he came 
within the purview of the words (any such 
officer) in that clause. Again jf the Inspector 
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had been permitted to condact the prosecution, 
we do not think he was an officer competent 
to withdraw the case under the second clause 
of section 495, Criminal Procedure Code. 
Section 495, clause (1), Criminal Procedure 
Code, lays down that any Magistrate enquir- 
ing into or trying any case may permit the 
prosecution to be conducted by any person 
other than an officer below a certain rank, 
but that no person other than the Advocate- 
General, Standing Ceunsel, Government Soli- 
citor, Public Prosecutor or other officer 
generally orspecially empowered on that behalf 
shall be entitled to conduct the prosecution 
without the Magistrate’s permission. Then 
clause (2) lays down that any such officer 
shall have the power of withdrawing from the 
prosecution which is provided in section 494, 
Criminal Procedure Code. We think there 
can be no doubt that the words “any such 
officer” refer only to the officers just enumer- 
ated, viz., the Advocate-General, Standing 
Counsel, Government Solicitor, Publie Prose- 
eusor or other officer generally or specially 
empowered and not to a person who requires 
the permission of the Court before he can 
conduct the prosecution. In clause (3) it is 
enacted that any person conducting the 
prosecution may do so- personally or by 
pleader, so that it is clear the legislature had 
in view the fact that all persons who might 
conduct a prosecution were not ‘in the same 
footing. Had the power of withdrawal been 
intended to be conferred upon all persons 
conducting a prosecution, the words “any 
person” conducting the prosecution might 
have been expected inclanse(2’. We, there- 
fore, set aside the order of the Magistrate and 
direct the District Magistrate by himself or 
by any of the Magistrates subordinate to 
him, to make further eaquiry into the cise. 
Order set aside. 


ALLAHABAD HIGH COURT. 
Secono C.vitn Appgan No. 245 or 1910. 
November 30, 1910. 

Present: —Mr. Justice Griffin. 
MAHADEO PRASHAD SAHU—Drernyoant 

—APPR_LANT 
Tersus 
JAIPAL RAUT AND ANOTHER —PLAINTIFPS 


— RESPONDENTS. 
Pre-emption—Wajib-ul-arz— Custom—Imoperfect par- 
tition, effect of. i 
An imperfect partition does not affect a right of 
pre-emption which existed prior to such partition, 
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BURATHAGUNTA PENTADER V. THURLAPATTI RAJAMMA, 


Second appeal from the decision of the 
Subordinate Judge of Gorakhpur, dated the 
26tk of January, 1910. 

Mr. Durga Charan Banerit, for the Appel- 
lant. 

Mr. Girdhari Lil Agarwala, for the Res- 
pondents- 

Judgment.—tThe question for deci- 
sion in this appeal is whether the lower ap- 
pellate Court, in holding that the plaintiff 
pre-emptor had a preferential right over the 
vendee Mahadeo Parasad appellant in this 
Court to pre-empt the property in suit, had 
rightly interpreted the provisions of the 
Wagjib-wl-arz. The Wajib-ul-arz which was 
prepared at the last settlement provided that 
if any co-sharer wishes to transfer his share 
he should do so first to his own brother, next 
to near relatives, thirdly to co-sharers in the 
khata and lastly to co-sharers in the village. 
At the date of the preparation of the 
Wajib-ul-arz, the mahal was divided into two 
thoks. The vendor and the vendee were 
then co-sharers in the same thok. Since then 
an imperfect partition has taken place. The 
mahal still remains divided into two thoks, 
put one of the thoks is sub-divided into six 
khatas. The plaintiff and the vendor are 
co-sharers in khata No. 6 while the defendant 
vendee is co-sharer in khata No. 2. The lower 
appellate Court has held that in order to give 
effect to the provisions of the JVujzb-ul-arz, it 
was necessary that the plaintiff should have 
aright of pre-emption, being a co-sharer in 
the same khata as the vendor. There is un- 
doubtedly a good deal to be said for the view 
taken by the lower appellate Court. It 
appears to me, however, that we should look 
at what was the custom at the time of the 
preparation of the Wajzb-wl-arz and then 
consider whether the imperfect partition, 
which subsequently took place had the effect 
of modifying it in any way. Under the pro- 
visions of the Wogjzb-ul-arz, the plaintiff and 
the defendant vendee stood on the same foot- 
ing. The plaintiff, therefore, would, before 
the imperfect partition, have no preferential 
right over the defendant appellant. Inim- 
perfect partition the several sub-divisions of 
the mahai still continue jointly responsible 
for the revenue assessed on the mahal, - The 
mahal still exists as before as a unit. The 
imperfect partition makes no vital change 
in its constitution. Jt does not like a per- 
fect partition break mahal aup into two or 


more separate mahals. In fact an imperfect 
partition is permitted only for the convent- 
ence of the co-sharers in matters of accounts 
and profits. It does not appear to me that 
the effect of an imperfect partition is such 
as would destroy a right which would have 
averned if the sale, which has given rise to 
the present suit, had taken place before 
the imperfect partition. I fail to see why 
the imperfect partition should impair the 
right of the defendant to purchase the pro- 
perty as a co-sharer in the same ‘khata’ as 
the vendor as such ‘khata’ was described at 
the time when the Wajib-ul-arz was prepared. 
In this view, I allow the appeal and, setting 
aside the decree of the lower appellate Court, 
dismiss the plaintiff's suit for pre-emption 
with costs in all Courts, including in this Court 
fees on the higher scale. 
Appeal allowed, 


\ 
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MADRAS HIGH COURT. ` 
Civit Revistoy Perros No. 588 or 1999 
November 24, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar, 
BURATHAGUNTA PENTADEE AND 
OTHERS—A PPELLANTS 
versus 
THURLAPATTI RAJAMMA—Respon Devt. 

Civil Procedure Code (Act V of 1908), O. XXIII, R. 1 
cl. (2)—Withdrawal of suit—“Other sufficient ground,” 
meaning of—Inability to prove case, whether sufficient 
ground for seeking Court's permission to withdraw 
suit—Suit for rent—Petition for withdrawal to enable 
plaintiff to join an alternative cause of action for use 
and occupation in a separate suit. 

Tho words ‘other sufficient ground’ in Order XXTII, 
Rule 1, Clause (2), of the Civil Procedure Code, 1908, 
mean that the ground must be one ejusdem generis 
With the formal defect referred to in sub-clause (a). 

Mere inability of a party to prove his case is not 
sufficient ground for permitting him to withdraw it 
with leave to institute a fresh suit. 

Plaintiff, in a suit for rent, appliedfor leave to with. 
draw her case with liberty to bring afresh suit on 
the ground that her witnesses were won over by the 
other side and that she was unable to prove her 
claim. She stated that in the fresh suit she wanted 
to add an alternative prayer for use and occupation: 

Held, that there were no sufficient grounds for 
permitting the plaintiff to withdraw her suit. 

Kharada Co. Ld. v. Durga Charan Chandra, 11 C. L. 
J. 45, and Mahipati v. Nathu, 33 B. 722; 11 Bom. L. 
R, 1109; 4 Ind. Cas. 252, referred to. 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
Order of the Court of the District Munsif of 
Gudivade, in Miscellaneous Petition No. 1585 
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of 1909, in Small Cause Sait No. 328 of 
1909, 

Judgment.—tThe claim was for Kale 
tupedi for three fasits. As regards the latest 
of the faslis, vizą, 1318, the suit was based 
upon an oral agreement to pay a certain rent, 
The plaintiff, after she examined two wit- 
nesses and closed her case, applied to with- 
draw the case with liberty to bring a fresh 
suit. Her grounds for the application were 
that her witnesses did not prove her case, 
because they were won'over by the defendant 
and she wanted to join another cause of ac- 
tion for compensation as for use and occupa- 
tion. I do not think there are sufficient 
grounds within Order XXIII, Rule 1, clause 
2. There is no formal defect and T cannot 
say that the inability of ihe plaintiff to 

+ S ° 
prove her case is other sufficient ground’ for 
allowing the plaintiff to institute a fresh 
sit. The use of the word “other” suggests 
/that the sufficient ground must be one ejus- 
“ dam generis with the formal defect referred 
to in sub-clause (a). But even apart from 
that, the mere inability of the party to 
prove her case does not appear to me to 
be a sufficient ground for giving her leave to 
institute a fresh suit. As for her joining an 
alternative cause of action for compensaticn 
for use and occupation, there is no necessity 
to do so. If the plaintiff failed on the agree- 
ment, she was at liberty to sue separately for 
compensation as for use and occupation and 
her desire to putin an alternative cause of 
action cannot be regarded as sufficient ground 
for the leave to withdraw. Mr, Ramesami has 
drawn my attention to the decision, in Kharada 
Co. Ltd. v. Durga Charan Chandra (1), and 
Malipati v. Nathu (2) and they appear to 
support him. I would, therefore, set aside 
- the order of the District Munsif allowing the 
withdrawal with liberty to institute a fresh 
suit and direct him to replace the case on his 
file and dispose of it according to law. The 
petitioners are entitled to their costs in this 
Court. The costs of the Court below will be 
provided for in ihe final decree which the 
Munsif may pass. 


Order set aside. 
(1) U0. L. J. 45. 
(2) 33 B. 1722; 11 Bom. L. R. 1109; 4 Ind. Cas. 252. 
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PUNJAB CHIEF COURT. 
Frrst Civit Arrear No. 235 or 1907. 
August £, 1907. 
Present:—Mr. Justice Chatterjee and 
Mr. Justice Chevis. 
HARDIT SINGH—Puatnrirs—APPELLANT 
VETSUS 
GOPAL SINGH AND oraers—Dsrenpants— 


RESPONDENTS. 

Government Tenants (Punjab) Act (III of 1893), s. 
8—Punjab Tenancy Act (XVI of 1887), ss. 59,60, 53 
—Chenad Colony—Tenant of peasant class — MU — 
Customary Law—Succession——Self-acquired property — 
Will given effect to by Revenue awthorities—Suit to 
contest Will—Government not necessary party—Appli- 
cation and scope of Punjab Tenancy Act —“Shall” 
meaning of, ins. 59—Alienation by tenant—Collaterals 
—Effect of s. 59—Landlord and tenant. ` 

Section 8 of ActlIL of 1893 docs not prohibit an 
alienation by Will. 

Tenancies created by Act III of 1893 are governed, 
in matters of succession, by the provisions of section 
59 of Act (XVI of 1887). 

Sahibzada v. Jawaya, Civil Appeal No. 218 of 1905, 
followed. 

Act XVI of 1887 is intended mainly to lay down 
the law governing the relations of landlord and tenant 
in the Punjab, and the law of succession as laid down 
in section 59 of the Act is the law as between landlord 
and tenant. 

The expression “shall devolve” in section 59 means 
that the succession must take place in the order 
specified in the section and not any other when a 
question of succession arises, but it does not mean 
that the succession must necessarily arise. Therefore, 
the section does not create an absolute indefeasible 
right of su¢cession in the persons named therein. 

Section 59 is confined to matters of snecession and 
has no concern witha tenant’s power of alienation. 
Therefore,an alienation, that will prevent “succession” 
from taking place in the order specified in tho 
section, is not forbidden by it. That is, a tenant can 
defeat succession by making an alienation to the Jand- 
lord or toan outsider in accordance with the proceduro 
laid down in the Act, subject, of course, to the right 
of his heirs and collaterals to object to such alienation 
on grounds outside the Act. 

Karam Din v. Sharaf Din, 89 P. R. 1898, Didar v, 
Banna, 31 P. R. 1896 (F. B.J); Gulam Husain v. 
Sahib Din, 22 P. R, 1892, referred to. 

Per Chevis, J.—An alienation by a male tenant by 
means of a Will ranks along with alienations made in 
contravention of section 53 or seotion 56 of Act XVI 
of 1887, that is, ibis voidable at the instance of the 
landlord and is not a void transaction. 


A Will made by a tenant of the peasant class is not 
in violation of the provisions of soction 8 of Act JII 
of 1893 but being in contravention of the provisions 
of section 59 of Act XVI of 1887, it is governed by 
section 60 of the latter Act. 

A Will by a tenant of self-acquired or non-ancestral 
tenancy, which is not avoided by the landlord under 
section 600f Act XVI of 1887, is good and cannot ho 
avoided by the heirs of the tenant. 

One 8 hadacquired a square of land asa tenant 
of the peasant class on the Rakh Branch of the Chenah 
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Colony. S had three sons by one wife and one by tho 
other. 8 by Will bequeathed the whole square to 
the three sons by the former wife. The revenue 
authorities effected mutation in accordance with the 
Will, The fourth son sued for possession of łth 
share of the square asan heir of S: 

Heid, that the property being self-acquired, the Will 
was valid under the enstomary law: 

Held, further, that as the Will had been recognized 
by the revenue authorities by causing mutation in 
the namos of the legatees, the Secretary of Stato was 
not a necessary party to the suit. 


Second appeal from the order of the Addi- 
tional Divisional Judge, Shahpur Division, 
dated the 4th of December 1906, affirming 
that of the District Judge, Lyallpur, dated 
80th April 1906, dismissing plaintiff’s 
claim. 

Mr. Shelve ton, for the Appellant. 

Mr. Morrison, for the Respondents. 

Judgment. 

Chevis, J—Sher Singh had three sons by 
one wife-and one by the other. Plaintiff 
is the last named. Plaintif and Sher Singh 
each acquired a square of land on the Rakh 
Branch of the Chenab Canal. They acquired 
their squares as tenants of the peasant class, 
Sher Singh by Will bequeathed his square to 
the plaintiff’s three step brothers (the defend. 
ants) and then died. Mutation of names was 
effected in favour of defendants. Plaintiff 
sues for possession of th of Sher Singh’s 
square. The lower Courta have held that 
Sher Singh had the power to make a 
testamentary disposition of his square and 
have dismissed the suit. Plaintiff appeals. 


The plea that Secretary of State should 
be made a party is again raised by defend- 
ants in this Court. In my opinion the 
Secretary of State is not a necessary party. 
Had the Revenue authorities held that the 
tenancy had become extinguished and made a 
fresh grant of the square, then the case would 
have been different. As it is, all that has 
happened is that mutation of names has been 
made in favour of the leratees who are in 
possession, Government leaving it to plain- 
tiff to contest the matter in the Civil Court 
if so advised. The Local Revenue authorities 
are quite aware of the existence of this suit, 
and we may, I think, assume that if Gov- 
ernment wished to be represented, an applica- 
tion for adding the Secretary of State as a 
party would have been put in. 

Reference to the Collector has shown that 
Sher Singh had acquired rights of occupancy 
before he died, (see clause 18 of the condi- 
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tions of his tenancy,) and the question of his 
being an occupancy tenant is no longer con- 
tested. The statement of conditions is 
silent as to the rule of succession on the death 
of the tenant. Act IIT of 1893 prohibits the 
transfer of the tenant’s rights by sale, gift, 
mortgage or other private contracts except 
with the previous consent in writing of the 
Financial Commissioner. The lower Courts 
held that this prohibition does nob extend 
to alienation by Wil), and I think they are 
right. Ordinarily a man’s powers of be- 
queathing property are as strictly limited as 
his powers of gifting in his life-time, but I 
think that prohibition of alienation by Will 
has been purposely omitted in Act III of 
1893 and in the statement of conditions of 
the grant of tenancy, because it was recogniz- 
ed that the matter was already provided “for 
by section 59 of the Punjab Tenancy Act. “In 
arecent case Sahibzada v. Jawaya (1), th 
was held by a Bench of this Court that 
tenancies created by Act II of 1893 are’ 
governed by the rules contained in the 
Tenancy Act and that section 53 was ap- 
plicable to such cases. Section 59 regulates 
the succession and where succession is regu- 
lated by Statutory Law, I am of opinion that 
ro individual has the power to divest the 
succession by Will, even though the occupancy 
vights be self-acquired and would, by ordi- 
nary custom, be alienable at the Will of the 
holder. Such a diversion of the succession, 

opposed to law, would render section 59 a 
dead letter, and is in my opinion void, and 
not merely voidable at the instance of the 

landlord. Section 59 is imperative, and says 

“the right shall devolve” and in my opinion 

any document attempting to bring about a 
different result to that which would follow 

from the term of section 59 is mere waste 

paper and can be challenged by any one 

whose rights are prejudicially affected bysuch 
document. The bequest if if provides for the 
same succession as is laid down in section 59, 

is superfluous; if it provides for a diferent 

succession is void as opposed to law, and may 
be challenged by the collaterals even if the 
landlord stands aside, just asin the case of 
an alienation by a widow which is prohibited 
by section 59 (8). As to the case of aliena- 

tion by a widow, I would refer to Ishar Singh 


v. Lal Singh (2},in which it has been laid 
(Lj Civil Appeal No. 218 of 1906. 
(2) 39 P. R. 1888. 
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down by Chatterjea and Anderson, JJ., that 
collaterals can challenge the alienation by the 
widow as void, even though the alienation be 
in favour of the landlord. 

It is true that in this case the bequest is to 
some of the sons but I regard itasa viola- 
tion of the succession laid down in section 59, 
as that section clearly provides for the 


succession of all the sons and not such sons 


as the testator may elect. 

If the question of custom had to be deter- 
mine], then no doub the important fact 
wou! ‘be that the occupancy rights were self- 


acqu ed and not ancestral. But I do not 
thin we can consider custom at all in this 
case No doubt custom has sometimes 
to bi sonsidered in cases of transfers of occu- 


panc į rights [e. g, as in Hiri Chand v. 
Dhere (3)] but I think. custom has to be 
#onsidered only in cases whera an alienation 


“has been made which is voidable at the in- 


stance of the landlord and which he has not 
sought to avoid; the landlord standing aside, 
the alienation then holds good, unless the col- 
laterals can get it declared to be not binding 
on them for want of necessity. But I regard a 
disposal by Will as not falling under the class 
of transfers referred to in section 60. Sec- 
tion 43 lays down the conditions under which 
a tenant having a right of occupancy under 
section 5 may transfer by sale, gift or mort- 
gage, and section 56 lays down the condition 
(viz., previous consent in writing of the land- 


Jord), under which occupancy tenants nothold« 


ing under section 5 may transfer and I think 
that section 60, which says, “a transfer in 
contravention of the foregoing provisions of 
this chapter shall be voidable at the instance 
of the landlord,” refers only to breaches of the 
conditions of sections 58 and 53 and not to 
breaches of tha imperative provisions of 
section 59, which section lays down no cən- 
ditions but bars transfers by widows and 
(in my opinion) testamentary transfers abso- 
luéely. If I am wrong, then it is hard to see 
why the case of an alienation by a widow 
should not also be regarded as voidable at 
“the instance of the landlord.” But ifa 
male tenant alienates to a landlord, the 
collaterals cannot raise the question of ne- 
cessity; they are bound by the alienation, 
whether the tenancy be ancestral of the 
alienor or self-acquired. Whereas, if a widow 


(8) 12 P; R. 1904, 
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alienates even to the landlord, the colla- 
terals can claim that the alienation is void, 
and the landlord cannot even plead that the 
alienation was for necessity. The case of 
an alienation by a widow to a stranger, the 
landlord standing aside, could surely, if re- 
gard were had to custom, be attacked by 
the reversioners with the same certainty of 
success. So there is a marked differenca bə- 
tween the case of an alienation by a male ten- 
ant and thie case of an alienation by a widow; 
in the latter case custom is ignored, and in 
my opinion a testamentary disposition ranks 
on the same footing, custom being ignored 
because the bequest is void by law, and not 
merely voidable. In my opinion, therefore, 
any testamentary disposition, diverting tho 
rule of succession laid down in section 59, is 
void just as much as an alienation ofan ocza- 
pancy tenure by a widow. 

If, however, it should be held that such 
a testamentary disposition ranks along 
with gifts and so comes under section 59 
or section 59, then it seems to me sufficient 


to say that the beqaest is not merely one 


in contravention of the provisions of Chap- 
ter V of the Tenancy Act, but is also in con- 
travention of section § of Act IIL of 18 dB, 
which prohibits gifts except with the pre- 
vious consent of the Financial Commis- 
sioner. Thera is no provision in Act IIL of 
1£93 equivalent to section 6) of the Tenancy 
Act. But I would prefer to base my finding 
on the ground that, though in cases governed 
by custom, the limitations on trausfer by 
gifts are the same as those on transfer by 
Will [see Mussammat Banu v. , Fateh 
Khan(4)], a gift anda bequest are not the same 
thing, and that a bequest of occupancy rights 
is barred, not by Act ILI of 1893, but by 
section 59, Tenancy Act, and that-section 60 
does not apply to breaches of section 59, such 
breaches being void and not merely vozdable, 

I would hold, therefore, that Sher Singh 
had no power to bequeath his square to the 
defendants, and that plaintiff must get his 
ith share of it. I would accept the appeal 
and give the decree asked for, but in view of 
the grasping and unfilial conduct of the 
plaintiff, who already had a square of hig 
own and is going against his father’s wishes, 
I would leave the parties to bear their own 
costs throughout, 


(4) 48 P. R. 1903; 111 P. L. R. 1908 . 
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Chatterji, J.— I regret very much that I am 
unable io concur in the firal conclusion 
arrived at by my learned brother and in the 
decree he proposes to pass. 

The material facts are recited in my 
brother’s judgment and will not be repeated 
here. Lagree with him that the Secretary 
of State is not a necessary party in this suit. 
In fact the respondents have got mutation of 
names in their favour and there is nothing to 
show that the Colonization Officer or the 
Fjnancial Commissioner actirg on behalf of 
Government objects to the disposition made 
by the deceased. On the contrary, the 
Revenue officers have given effect to the Will 
by causing mutation in the names of the 
legatees exclusively, though plaintiff is also 
a son and would ordinarily be an equal heir 
with the others. The plaintiff has thus been 
driven to sue. We need not, therefore, cone 
sider in this case tke rights of Government, 
the landlord, but should treat it as one in 
which the landlord has completely stcod 
aside, 

It was ruled in Civil Appeal No. 218 of 

1906 that tenancies created by Act III of 
1893 are governed by the rules contained in 
the Punjab Tenancy Act, XVI of 1887. 
The former Act contains no rules regulating 
the descent of tenancies created by it. Sec- 
-tion 8, however, forbids transfers of such 
‘tenancies or the charging of them by sale, 
‘gift, mortgage or other private contract 
without the sanction of the Financial Com- 
missioner, 

Act XVI of 1€87 is intended mainly to 
lay down the law governing the relations of 
landlord and tenant in the Punjab. The 
pre-amble shows this and it has been recog- 
nized in many judgments of this Court, e. g , 
Mr Justice Walker’s judgment in the Full 
Bench case of Karam Din v. Sharaf Din (5). 
In that case it was also held that where the 
tenant in transferring his rights has not 
complied with the provisions of sections 53 
and 56 of the Punjab Tenancy Act and the 
landlord stands aside, collaterals of the tenant 
may object to the alienation if they are 
able to prove that they have such right 
by custom,’and that in deciding the ques- 
tion of custom analogies drawn from the 
custcm applicable to alienations of proprietary 
right are admissible and valuable. I take 


this case and ihe reasoning employed in the 
(5) 89 P. R, 1895. -> 
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judgments of the Judges who decided it to 
imply that section 59 of thé Act does not 
embody the whole law applicable to the 
tenancy viz., as regards the rights of succes- 
sion toit qua the landlord as well as the persons 
mentioned in the section are concerned and 
also as regards the right of alienation pos- 
sessed by the holder of the tenancy qua the 
latter class. Ifthat had been so, there would 
have been no need to look’ for analogies 
drawn from the custom applicable to aliena- 


tion of proprietary right for the purpose of ~ 


deciding the point before the Court. Thi 
ruling has, I understand, been followed 
since. s 
I am unable to follow Mr. Justice Che. 

reasoning based on the use of the wora 
“shall” in the section. He holds that the 
expression “shall devolve” makes the devo- 
lution imperative and precludes any attemp®, 
to bring about a different result on the Dee 
of the tenant. Jn the first place, the law of 5. 
succession is Jaid down in the section as 
between Jandlord and tenant, and the primary 
object of the Act is to define that law. 
But the word can mean nothing more than 
that the succession is to be inthe order 
specified jn the section when a question of 
succession arises. It does not and cannot 
mean also to say that the question musi 
arise. Itis obvious that the succession can 
be defeated if the tenant makes an alienation 
in accordance with the procedure laid down 


‘in the Act and it may be to the landlord or 


to an outsider. The right of alienation can- 
not be said to be prohibited in such cases. 
The section is silent in regard to alienation 
and how can we say that by necessary im- 
plication it forbids a gift to take effect after 
death when it is clear it does prohibit sale, 
gift or mortgage inter vivos. If as between 
landlord and tenant, with respect to whom 
the section Jays down the law, it has not the 
effect of making the succession absolutely by 
restricting the tenant’s power of transfer, 
how can it be held to have that effect as be- 
tween the tenant and his heirs, with reference 
to whom it has at best an indirect ap- 
plication ? | 

In the Full Bench case of Didaru v. Banna 
(6), it was held by two of the learned Judges 
that in the case of an alienation by a tenant 
where the landiord has stood completely 


(6) 31 P. R. 1886. 
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aside, the reversioners can contest it if they 
cau establish-a custom giving them the right 
todo so. They held that the Act did not 
give them the right, but did not forbid their 


suit. The same view appears to have been 
taken by Sir Meredyth Plowden in 
Gulam Husain v. Sahib Din (7). These 


cases and the Full Bench case Karam Din 
v. Sharf Din (5) appear clearly to hold that 
section 59 does not create an absolute in- 
defeasible right of succession in the persons 
named therein, which forbids any aliena- 
tion by the tenant, which has the effect of 
_ injuring such rights. 

I would take the section by itself as it 
tands and confine its application to the 
ject matter dealt with by it, and not 
xtend its operation to extraneous things such 
‘as the tenant’s right of alienation, The ex- 
tension of its scope in this manner appears to 
me to be opposed to the soundest rules of 
construction. It will be seen that the trend 
of opinion in this Court has been gradually 
to allow the heirs the right of objection on 
grounds outside the Act, which is very differ- 
ent from laying down that the Act itself 
grants them the right absolutely as my brother 
now wishes to do, 

Tam not clear how, assuming that it was 
not intended to say anything in the section 
about the tenant’s power of alienation, 
the section could have been drawn up otber- 
wise than itis. The auxiliary verb ‘will’ is 
seldom, if even, used in drafting and parti- 
cularly in dealing witha matter of the pre- 
sent description. . In fact it may be admitted 
that the devolution is meant to be laid down 
imperatively and inflexibly, that is to say, 
when a question of succession arises, ib must 
take place in the order specified and not any 
other, but this does not, in my opinion, in the 
least, involve the consequence that any aliena- 
tion that will prevent “succession” from taking 
place is also necessarily forbidden. 

The property being self-acquired, there” 
is nothing to prevent the making of the 
Will and plaintiff cannot contest it under 
Customary Law. i 

The case of alienation by a widow can give 
no help in the decision cf the point be- 
fore us, because ske is given only a life 
estate defeasible in certain circumstances 
by the Act itself, and all alienation by her 







(7) 22 P. R. 1892. š 3 
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is expressly forbidden by clause (3) of 
section 59. 
I would accordingly hold that the Will 


has been rightly held to be valid by the 
lower Courts and dismiss this appeal with 
costs. 

Chevis, J—Having had the advantage of 
reading my learned brother Chatterjee’s 
opinion, Iam glad to say that i now find 
myself able to concur with him. I think I 
did not sufficiently bear in mind the fact 
that a widow is ina different position toa 
male holder. Her powers of alienation are 
more restricied as regards proprietary land, 
and as regards occupancy rights, the law 
has given her a right of succession till 
death or remarriage, but has given her ab- 
solutely no rights of transfer except by 
lease fora term not exceeding ove year. L 
am now of opinion that an alienation by 
a male tenant by means of a Will must 
rank along with alienations made in contra- 
vention of section 53 or section 58, ve, it 
must countas an alienation voidable at the 
instance of the landlord, and not as a void 
transaction. Jregaid the bequest not as a 
violation of the provisions of Act ILI of 1893, 
bub as one contravening section 59 of the 
Tenancy Act and governed .by section 60. 
The landlord has not sought to avoid it, so it 
stands good. 

I concur with my learned brother and 
the appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 





(s. c. 18 O. C. 335.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL APPEAL No. 413 or 1910. 
October 31, 1910. 
Present:—Mr. Chamier, J. O. 
THOMAS BRADSHAW— APPELLANT 
versus 
EMPEROR—Opposite Party. 

Ew opean British subject—Appeal against conviction 
by Court of Session—Judicial Commissioner's power to 
entertain such appeal—High Court, meaning of, in 
reference to proceedings against European British 
subjects—Criminal Procedure Code (Act V of 1898), 
ss. & (7) and 410. 

The appellant, whose claim to be dealt with asa 
European British subject was admitted both by tho 
committing Magistrate and the Court of Session, was 
conyicted under scctions 417 and 474, Indian Penal 
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Code. He filed an appeal against his conviction in 
the Court of the Judicial Commissioner of Oudh: 

Held, that the appeal in this case, under section 410 
of the Code of Criminal Procedure, lay to the High 
Bee “High Court,’ in reference to proceedings 
against European British subjects in Oudh, means 
the High Court of Judicature for the North-Westorn 
Provinces. 

Appeal against the order of the Sessions 
Judge, Lucknow, dated 10th October, 1910. 

Mr. Bahadurii, for the Appellant. 

Pandit Jagut Narain, for the Crown. 

Judgment.—tThis is an appeal by 
Thomas Bradshaw against an order of the 
Sessions Judge of Lucknow, convicting bim 
under section 474 of the Indian Penal Code 
and sentencing him to nine months’ rigorous 
imprisonment; and convicting him under 
section 417 of the Indian Penal Code and 
sentencing him to three months’ rigorous 
imprisonment. j 

It appears to me that the appeal does not 


lie to this Court. In the Court of the 
committing Magistrate, Bradshaw claimed 
to be dealt with as ‘a European British 


subject and his claim was admitted. After 
the case was committed for trial, I find that 
Bradshaw appeared before the Additional 
Sessions Judge, on September Ist last and 
claimed to be tried by a mixed jury. On 
that the learned Judge said:—“He produces 
papers which show that he is, through his 
mother, grandson of one Robert Farrell, who 
wes born in Ireland. I accept his claim 
that he is a European British subject. A 
mixed jury will be summoned.” It is clear, 
therefore, that in the Court of Session also 
the appellant’s claim to be dealt with asa 
European British subject was admitted. 
The appeal in this case, under section 410 
of the Code of Criminal Procedure, lies to 
the “High Court.” But the “High Court” 
means, in reference to proceedings against 
European British subjects, the High Court 
of Judicature for the North-Western Pro- 
vinces in the present case; see section 4 (4) 
of the Code. 

I, therefore, reject this appeal on the 
ground that it is not entertainable by this 


Court. 
Appeal rejected. 
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(s. c. 13 O. C. 387.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL APPEAL No. 414 or 1910. 
October 31, 1910. 
Present:—Mr. Chamier, J. ©. 
KHUB SINGH—APPELLANT 


versus 
EMPHROR— Opposite Party. 

Assessor — Person not summoned to act as assessor 
acting as such—Trial with the aid of person not 
summoned to actas assessor, legality of —Constitution 
of Court, defect in, whether mere irregularity ~-Accused, 
want of objection by—Criminal Procedure Code (Act 
V of 1898), ss. 326 and 587. 

In this case the Sessions Judge under section 326, . 
Criminal Procedure Code, had requested the District 
Magistrate to summon five persons to attend as 
assessors. When the case was taken up, only one 
those persons was present. Thereupon the Sessic 
Judge directed that a search should be made ast 
whether there was any ono present in the precincts 
of the Court who was acquainted with English and 
who could be required to act as an assessor. The 
result of the search was thatthe Nazir of the Court 
was produced and was directed by the Judge to act 
asan assessor. The Judge noted that no objection 
was raised to the course taken by him: 

Held, that as the Nazir was not a person summoned 
to act as an assessor, and there was nothing to show 
that he was onthe list of assessors and could have 
been summoned, the trial wasillegal: 

Held, further, that in the circumstances the Court 
was not properly constituted anda defect of this 
kind was not a mere irregularity which could be 
cured by section 537, Criminal Procedure Code: 

Held, also, that the fact that the appellant did not 
object to the Nazi's sitting as an assessor was 
immaterial. 

Queen-Empress v. Bastiano, 15B. 514; and King- 
Emperor v. Jayram, 25 B. 695,3 Hom. L. R. 274, 
referred to. 


Appeal against the order of the Sessions 
Judge, Lucknow, dated 10th October, 1910. ` 

Mr. Bahadurji, for the Appellant. 

Pandit Jagat Narain, for the Crown. 


Judgment.—this is an appeal against 
an order of the Sessions Judge of Lucknow, 
convicting the appellant Khub Singh of 
offences under sections 419 and 474,‘ Indian 
Penal Code, and sentencing him to one 
year’s rigorous imprisonment in all. 3 

The first point taken on behalf of the 
appellant is that the trial was illegal. It 
appears that the Sessions Judge, under 
section 326 of the Code of Criminal Procedure, 
requested the District Magistrate to summon 
five persons to attend on October 5th as 
assessors. I observe that the request was 
made rather late. When the case was taken 
up by the Sessions Judge, the only person 
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present who had been summoned to act as 


- an assessor was Babu Kali Pado Mukerji. 


The other four persons had baen only served 
with summons, but did not attend. I am 
informed that the Sessions Judge waited for 
some considerable time in the hope that 
some of those persons would appear, and 
eventually directed that a search should be 
made as to wheth:r there was any one present 
‘in the precincts of the. Court “who was 
acquainted with English and who could be 
required to act asan assessor. The result of 
the search was that the Nuzir of the Court, 
Parbhu Dial, was produced and was directed 
by the Judge to act as an assessor. The 
Judge ‘noted that no objection was raised to 
ourse taken by him and the trial proceed- 
ith the result stated above. 
The question whether the trial was legal 
rnot depends upon a few sections of the 
Code of Criminal Procedure, which appear 
“to me to leave no doubt whatever that the 
trial was illegal and that the conviction must 
be set aside. Section 268 provides that all 
trials before a Court of Session shall be 
either by jury or with the aid of assessors. 
The offences with which the appellant was 
charged were not triable by jury, accord- 
ing to the Notification issued by the Local 
Government under section 269 of the Code. 
Section 284 provides that when the trialis to 
be held with the aid of assessors, two or 
more shall be chosen, as the Judge thinks 
fit, from the persons summoned to act as 
such. Parbhu Dial was not summoned to 
act as an assessor and there is nothing 
to show that he was on the list of assessors 
and could have been summoned. There is 
no provision regarding assessors correspond- 
ing to the second portion of the provision to 
section 275 of the Code, which relates to jurors. 
The portion referred to provides that in case 
of deficiency of persons summoned the number 
of jurors required may, with the leave of the 
Court, be chosen from such other persons 
as may be present. A somewhat similar 
case is reported in Queen-Himpress v. Badri 
(1). In that case the Sessions Judge, without 
proceeding under sections 326 or 327 of the 
Code, made an order then and there directing 
that a Mukhtar and a pleader, who happened 
to be present in Court should act as assessors. 
The High Court pointed out that sections 326 
and 327 showed that it was contrary to the 
(1) A. W. N. (1894) 207. 
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intention of the Legislature that a Sessions 
Judge should name the persons to be sum- 
moned as assessors in a particular trial, and 
the wisdom of the Legislature is shown by 
what has happened in the present case, for 
itis dificult to imagine a more unsuitable 
person to actas an assessor than an official of 
the Court of the Judge, who is trying a case. 
Sucha person would probably find it difficult 
toexpress an opinion on the case contrary 
to that which he saw that the Sessions Judge 
had formed. I have not read the evidence 
and I express no opinion on the merits 
of the case, but I may point out that 
whereas the Nazir was of opinion that 
the accused was guilty, the other assessor 
was of opinion that the charges had not 
been established. It has been suggested that 
what occurred is nothing more than an ir- 
regularity which is cured by section £37 of 
the Code. But Iam unable to take this view, 
In the cases of Queen-Hmpress v. Bastrano 
(2) and King Emperor v. Jayram (3) the 
trials were conducted throughout with the 
aid of one assessor only. The Bombay 
High Court held that the trial was illegal 
as the Court had not been properly constitut- 
ed. It appears to me from a legal point of 
view that there was only one assessor in the 
present case. Parbhu Dial was not a person 
entitled to sit as an assessoras he was not 
summoned toact assuch. Some reliance was 
placed upon the fact that the appellant did 
not object to Parbhu Dial sitting as an as- 
sessor. I can attach no importance whatever 
to this. The appellant couldno more con- 
sent to be tried by the Judge with the aid 
of one assessor than be could consent to be 
tried by assessors without a Judge. The 
Court was not properly constituted and it 
is impossible to say that a defect of this 
kind is cured by section 5387 of the Code. 
It will be observed that the Legislature 
does not treat as an irregularity a trial 
by a jury which should have been a trial 
with the aid of assessors or vice versa, 
for section 586 contains a special provision 
for such a case. 


| For these reasons, I hold that the trial was 
illegal. I, therefore, set aside the conviction 


‘and direct that the appellant be retried ac- 
cording to law; and, in view of what has hap- 


(2) 15 BY514, 
(3) 26 B. 695; 3 Bom. L. R. 274 3 
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percd, I direct that the trial be held by the 
Additional Sessions Judge. 
Conviction set aside. 


(s. c. 180. C. 341.) 
OUDE JUDICIAL COMMISSIONER'S 
COURT. 

Arpiications Nos. 79 anp 80 or 1910. 
October 26, 1910. 
Fresent:—Mr. Chamier, J. C., and 
Mr. Evans, A. J. ©. 
-KUNDAN LAL AND ANOTHER—PLAINIIFFS—— 
APPELLANTS, 
versus 
CHAINU LAL ASD ANOTHER—DEFENDANT3 


- — RESPONDENTS. 

Revision—Alternative remedy being available not 
necessarily a bar to revision—Arbitration, reference by 
Court to—Munsarim’s power to fiw date for hearing— 
Hearing of case fixed for a dute subsequently declared 
aholiday—Civil Procedure Code (Act V of 1908), s. 115 
—Civil Procedure Code (Act V of 1908), Sch. II, cl. (8). 

Although the practice of the Court has been to 
discourage applications for revision where other 
remedies are available to the applicant, yet the 
existence of an alternative remedy is not necessarily 
a bar to the exercise of revisional jurisdiction. 

A suit was referred to arbitration. Several 
applications were made for extension of tho time 
fixed for filing of the award and ultimately May 28th 
was fixed forthat purpose. On that date no award 
was filed and neither party appeared. At the instance 
of the Court, the plaintiff’s pleader applied for further 
extension of time and the Court then fixed June 20th, 
On that date also, noaward was filed and neither 
party appéared, but the Subordinate Judge was him- 
self unable to attend the Court on that day, and the 
Munsarim made an order adjourning the case to June 
24th. Subsequently this date was declared to bea 
holiday and the case was taken up on June 25th when 
the Subordinate Judge made an order superseding 
the arbitration and dismissing the suit: 

Held, that the Munsarim had no power to fixa date 
for the next hearing of the suit: 

Heid, further, that as the case could not be taken 
up on the 24th on account of the holiday and there 
was nothing to show who fixed the following day for 
the hearing of the case, there was no justification for 
calling the case up on the 25th, theday on which it 
was dismissed: 

Held, also, thatthe words “and in such case shall 
proceed with the suit” in clause (8) of the second 
schedule to the Code of Civil Procedure do not, 
necessarily mean that the Court shall proceed at once 
on that same day to examine witnesses. 

Sheo Pershad v. Kastura Kuar, 10 A. 119; Gopal 
Das v. Alaf Khan, 11 A. 383; Guise v. Jaisraj,15 A. 
405; Gulem Shabbir vy. Duarka Prasad, 18 A. 163; Debi 
Das v. Ejaz Husain, 28 A. 72;2 A. L. J. 749; A. W. 
N. (1905) 191; in the case of Ikbal Jahan Begam v. 
Mumnney Mirza, 10 O. C. 129; and Shira Nathaji v. 
Joma Kashinath, 7 B. 341, referred to. 

Mohammad Akbar Ali v. Satyad Tahir Husain, 12 0, 
C. 109; 2 Ind. Cas, 284, dissented from and explained, 
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Appeal against the order of the Subordi-. 
nate Judge, Bara Banki, dated 25th June, 
1910. ` 

Pandit Jagat Narain, for the Applicant. 

Pandit Jagmohan Nath Chak, for Lalu Ram. 

- Judgment. 

Chamier, C, J.— This is an application for 
revision of an order of the Subordinate 
Judge of Bara Banki superseding an arbitra-. 
tions in a suit under clauso 8 of Schedule 11 
to the Code of Civil Procedure and dis- 
missing the suis under Order IX, Rule 3.. 
Application No. 8 is an application for revi- 
sion of an order of the same Subordinate 
Judge under Order IX, Rule 4, refusing to- 
resiore ithe suit io the pending file. 

_ The suit was referred to the arbitrat 
Xovember 2nd 1909. Two or more app 
tiors were made for extension of the ti 
fixed for the filing of the award and nltih 
mately May 23th was fixed for that purpose. 
On that date no award was filed and neither 
party appeared. At the instance of the Sub- 
ordinate Judge the plaintiff’s pleader filed 
an application for a further extension of time 
for the filing of the award and the Court 
then fixed June 20th. Onthat day also no 
award was filed and neither party appeared. 
But the Subordinate Judge was himself 
unable to attend the Court on that day 
and the Munsarim made an order ad- 
journing the case to June 24th. At the 
last moment that day was declared to be 
a holiday and the case was taken up on 25th, 
when the Subordinate Judge made the order 
superseding the arbitration and dismissing 
the suit. He subsequently as already stated 
dismissed the plaintiff’s application for res- 
toration of the suit to the pending file. - : 

The application is resisted in the first place 
on the ground that Order IX, Rule 4, enables 
the plaintiffs to bring a fresh suit and, there- 
fore, this Court cannot interfere in revision. 
A similar argument seems: to have been ad- 
vanced before my learned colleague in the 
case of Muhammad Akbar Ali v. Saiyad Tahir 
Husain (1) and he said that it was a general 
rule that a High Court would not exercise 
its revisional jurisdiction as long as there 
was any other remedy open tothe applicant. 
He referred to the cases of Sheo Prasad Singh 
v. Kastura Kuar (2), Gopal Das v. Alaf Khan 


(8) and Guise v. Jaisraj (4). In the first of 
(1) 12 0. C. 109; 2 Ind, Cas. 284. 
(2) 10 A. 119, 

(8) 11 A. 383, 








(4) 15 A, 405, 
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these cases Mahmud, J., held that the re- 
visional jurisdiction of a High Court should 
not be exercised unless as a last resource for 
an aggrieved litigant. In the second case 
‘Straight, J., said thatan applicant for re- 
vision should satisfy the Court that he had 
no other remedy open to him under the law 
to set right what hesays has been illegally 
or irregularly done by a Subordinate Court, 
upon which itis to be observed that Edge, 
C. J., and Tyrrell J., when confirming the 
order of Straight, J., seem to have taken a 
somewhat different view of the law for they 
said that he had.exercised a sound discretion 
in refusing to interfere. In the third case 
Burkitt, J. approved of the rule laid down 
by Straight, J. 


But in the later case of Ghulam Shabbir v. 
Dwarka Prasad (5) Knox and Blair, JJ., 
declined to hold that the High Court was 
debarred from interfering merely because an 
alternative remedy was open to the ap- 
plicant for revision and they pointed 
out that the case of Gopal Das v. Alaf 
Khan (3) referred to above so far as it 
went, was an authority in favour of the view 
that the Court had power to interfere, though 
there was an alternative remedy. In Debi 
Das v. Bjaz Husain (6) Knox, J., held that 
there was no inflexible rule that the High 
Court could not interfere if an alternative 
remedy was available. The practice of this 
Court has been to discourage applications for 
revision where other remedies are available, 
but it has declined to lay down thatthe ex- 
istence of an alternative remedy is necessarily 
a bar to the exercise of revisional jurisdiction 
[see the case of Iqbal Jahan Begum v. Munney 
Mirza (7)]. The view which has obtained in 
this Court is supported by the remarks of the 
Full Bench in Shiva Nathaji v. Joma Kashi- 
nath (8) and by cases in the Calcutta High 
Court, and appears to me to bein accord 
with the provisions of the section under which 
revisional jurisdiction is exercised. Sec- 
tion 115 of the present Code of Civil Pro- 
cedure does not, nor did section 622 of the 
Code of 1882, lay down any such hard and 
fast rule as that laid down in the earlier 
cases in the Allahabad High Court. Iam of 
opinion, therefore, that the rule was laid down 

(5) 18 A. 163. 

(6) 28 A. 72; 2 A. L. J. 749; A. W. N. (1905) 191. 

(7) 10 O. C. 129. 

(8) 7 B. 341. 
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rather too broadly in the case of KWuhimaimd 
Akbar Ali v. Saiyad Tahir Husain (1) and 
that we have the powerto interfere in this case 
if the Subordinate Judge is shown to have 
acted with material irregularity. There is 
no question of jurisdiction for he cartainly 
had power to supersede the arbitration, 

The learned counsel for the respondents 
relies upon the last nine words of clause 8 of 
the second schedule to the Code of Civil Pro- 
cedure “and in such case shall proceed with 
the suit." Thesa words do not necessarily- 
mean that the Court shall proceed at once 
onthat same day to examine witnesses. If 
the arbitrator had filed his award the Court 
would have been bound under clause 10 to 
give notice of the filing to the parties and it 
is clear that an adjournment would have been 
inevitable for they were not present. We 
need not consider this aspect of the case, for it 
appears that the arbitrator had applied a few 
days before the 20th of June, for a further 
extension of time, thereby showing that he 
had not completed his award. The parties 
were no doubt aware of this application 
though the fact does not seem to have been 
present to the Subordinate Judge’s mind and 
inasmuch as they had not been present on 
any of the previous occasions on which 
further time was ‘allowed and they had 
received no notice that they would be required 
to proceed with the suit on June 20ih, they 
very naturally saw no necessity for attending 
onthatday. In the absence of witnesses whom 
the parties had not. been required to summon 
the Court could have done nothing. It would 
have been difficult to support the dismissal of 
the suit if it had taken place on June 20th. 
What occurred on that day makes it still more 
difficult to support the action of the Court. 
Strictly speaking the Jiunsarim had no power 
to fix the 24th for the next hearing of the 
suit though in practice no doubt in such cir- 
cumstances parties and their pleaders usually 
accept the order of the chief ministerial officer 
of the Court. The case could not be taken 
ap onthe 24th on account of the holiday, 
and it does not appsar who fixed the follow- 
ing day for the hearing of the case. As far 
as I have been able to ascertain there was no 
justification for calling the case upon the 
25th, the day on which it was dismissed, 

Now it is true that the plaintiffs can bring 
another suit, but considering the circumstances 
in which the case was dismissed, I think it 
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would be most unreasonable to put 
them to the expense of another suit. In 
my opinion we certainly ought to interfere. 
1 would allow application No. 79, set aside 
the order of the Subordinate Judge and direct 
him to restore the case to the pending file 
and proceed with the trial according to law. 
The costs of this application should be costs 
in the cause. 

. Application No. 80 was unnecessary. I 
would dismiss it with costs. 

Evans, A, J, C_—As I am responsible for fhe 
ruling reported i in Muhammad Akbar Ali v. 
Sayad Takir Hussain(1), I may point out that 
I did not intend to lay down absolute- 
jy that a High Court could not inter- 
fere in revision when any other re- 
medy is open to the applicant. In my 
opinion an applicant asking a High Court to 
exercise revisional jurisdiction in sa case, 
where another remedy is open to him, must 
show eaceptional circumstances which would 
justify interference. In this particular case, 
if wecompelled the applicant to institute a 
fresh suit he would not only be fined the 
amount he bas already paid in Court-free 
and other expenses, but would have to pay 
Court-fee again amounting to Rs. 665 upon 
a second plaint. The history of the case 
oes not justify us in compelling the ap- 
plicant to incur all the . additional ex- 
penses. Itisa case in which we can with 
equity interfere in revision. I agree with 
my learned colleague as to the order to 
be passed on this application. 

Application No. 79 allowed; 
Application No. 80 dismissed, 





(s. c. 18 O. C. 352.) 
OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

Secowp Civin APPRAL No. 21 oF 1910. 
October 18, 1910. 
Present:—Mr. Lindsay, A. J. O. 

RAM DULARE AND ANOTHER— DEFENDANTS 
versus 
MISRI LAL—PLAINTIFF. 

Finding returned by lower appellate Cowrt—Questions 
of jaci-—High Courts power to consider questions of fact 
— Remand: 

Where there has been a remand from the High 
Court to the lower appellate Court, the High Court 
in considering the finding returned by the lower 
appellate Court has no power to go into questions 
of fact. 

Beni Pershad Kauri v. Nand Lal Sahu, 24 O. 88, 

-referred to, 
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Appeal against the decree of the Sub-Judge 
of Unao, dated 9th Angust, 1909, upholding 
the decree of the Munsif, North Unao, dated 
lath September, 1909. 

Mr. Rudra Datta Kinka, for the Appellant. 

Pandit Gotaran Nath, for the Respondent. 

Judgment.—this case has already 
been before the Court and the points in dis- 
pute are briefly set out in the order of remand 
made by Mr. Piggot, on the 13th June, 1910. 
The question, which has to be decided here 
in second appeal, is whether or not the suib 
of the plaintiff was within limitation. In 
the memorandum of appeal, the ground taken 
by the appellants is that, there is no evi- 
dence on record to prove the plaintiff's pos- 
session within limitation. In order to deter- 
mine this question Mr. Piggott remitted the 
following issue for trial by the lower appel-., 
late Court. 

“ Has the plaintiff proved possession with- 
in limitation in respect of plot No. 230 in 
suit ?” 

The lower Courb was directed in dealing 
with this issue to take into consideration the 
evidence furnished by two reports Exs. D1 
and D2. The finding of the Court below has 
now been received and is in fayour of the 
plaintiff-respondent. 

The appellants have filed objections to the 
finding returned by the Subordinate Judge 
on the grounds that the evidence does 
not support the finding, that some of the 
evidence admitted: was inadmissible, and 
that it was shown by the documentary 
evidence that the plaintiff-respondent had not 
been in posession within limitation. 

The finding is oue of fact and is binding 
on this Court unless it can be shown that it 
is liable to revisicn on any of the grounds 
set out in section 100 of the Code of Civil 
Procedure. It has been ruled more than 
once that where, as in the present case, there 
has been a remand from the High Court to 
the lower appellate Court, the High Court 
has no power to go into facts [Beni Preshad 
Kauri v. Nand Lal Sahu (1)]. The 
only one of the objections urged which can 
properly be considered in secondappeal is that 
contained in para. 3 of the petition of objection. 
It is argued that the khasra entries on which 
the lower Court relies were made by the 
Patwari not of his own knowledge but on 
hearsay. The entries, however, are entries in 


(1) 24 6, 98. 


i 


Vol. VILL 
1 


PATTU v. EMPEROR. 


a public document made by a public servant 
and are admissible in evidence under section 
35 of the Indian' Evidence Act. The objec- 
tion, therefore! fails, and the, finding of the 
Subordinate Judge that the plaintiff was in 
possession of the plot in dispute (No. 230) 
within limitation must be accepted and dis- 
poses of the appeal. I find that the plain- 
tiff’s suit was within limitation. The appeal 
is dismissed with costs. l 

| Appeal dismissed. 


es nt (sa. 18 O. C. 354.) 
OUDH JUDICIAL COMMISSIONER’S 
: COURT. 
Crinan Rererexce No. 11 or 1910, 
March 10, 1910. 
Present:—Mr. Chamier, J. C. 

PATTU akas GHULAM HUSAIN— 
| ACCUSED 

versus 


EMPEROR—Opposite Parry. 

Security for good beraviour—Appeal to District 
Magistrate—Sessions Judge, submission of proceedings 
to—Procedure to be adopted by Sessions Judge—Pre- 
sentation of appeal to Sessions Judge, procedure in case 
of —Criminal Procedure Code (Act Y of 1898), ss, 128 
and 406. | 

A person ordered to give security for good 
behaviour by a Magistrate is entitled toappeal to the 
District Magistrate notwithstanding that the proceed- 
ings may have been laid before the Sessions J udge 
under section 128} Criminal Procedure Code. But the 
right of appeal is!lost as soon as the Sessions Judge 
has passed orders|on the case under sub-section (3) 
of section 128. : 

The Sessions Judge, on receiving a record undor 
sub-section (2) of section 132, should at once give 
notice to the person ordered to give security of the 
date on which the case willbe taken up. If before 
the last mentioned ‘date, the person ordered to give 
security does not jobject to the case being taken up 
by the Sessions Judge onthe ground that he has 
appealed, or the Sessions Judge doss not become 
aware that an appeal has been filed in the Court of 
the District Magistrate, the Sessions Judge should 
proceed to dispose of the case. If, on the other hand, 
tho Sessions J udge is informed or becomes aware that 
an appeal has been, filed, he should stay his hand 
until the appeal has been disposed of. 

Where the person-ordered to give security presented 
an appeal to the’ Sessions J udge: held, that the 
Sessions Judge whould have relurned the memo- 
randum of appedl to him for presentation to the 
District Magistrate instead of forwarding the appeal 
to the District Magistrate directly. 

Appeal against the order of the City 
Magistrate Lucknow, dated 14th January 
1910. | 
Judgment.—Patin alias Ghulam 


Husain was ordered by the City Magistrate 
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of Lucknow to give security for his good 
behaviour for three years; and in default 
to be detained in prison pending the orders 
of the Sessions Judge. The papers were 
then laid before the Sessions Judge under 
section 123, Criminal Procedure Code. Be- 
fore the Sessions Judge could take up the 
case, Puttu presented to him an appeal 
against the order of the Magistrate. Ou 
that the Munsarim reported thas the ap- 
peal should have been presented to District 
Magistrate under section 406, Criminal Pro- 
cedure Code; and the Sessions Judge there- 
upon forwarded the appeal with the record 
to the District Magistrate requesting that 
if the appeal were dismissed the record 
might be returned to the Court of Session 
for necessary action. The District Magis- 
trate being of opinion that the appeal did 
not lie to him returned the record to Ses- 
sions Judge. Some further correspondence 
took place between the two officers and 
eventually the District Magistrate suggest- 
ed that the Sessions Judge should refer 
the case to this.Court for orders. This has 
been done. 

There canbe no doubt that Puttu was 
entitled under section 406, Criminal Pro- 
cedure Code, to appeal to District Magistrate 
against the order passed by the City Magis- 
trate but he had no right to appeal to the 
Sessions Judge. On receipt of the memo- 
randum of appeal, the Sessions Judge ought 
to have returned it to the appellant with 
an endorsement tothe effect that the ap- 
peal should have been presented to the 
District Magistrate and not to the Sessions 
Judge. The District Magistrate to whom 
it was sent was not bound to take up the 
appeal inasmuch as it had not been pre- 
sented to him by the proper person. In 
reterring the case to this Court for orders, 
the Sessions Judge has mentioned the case 
of Subba v. Emperor (1), in which Mr. 
Blennerhassett said that Sessions Judges 
before confirming orders passed under sec- 
tion 123 of the Criminal Procedure Code 
should satisfy themselves that no appeal 
had been filed or was about to be filed 
from the orderof the Magistrate passed under 
section 118, ` 

I haveconsulted my colleagues as to what 
should be the procedure in this case. We 


all agree that a person ordered to give 
(1) 20. C. 307. 


£80. 
In ve KUSIREDDI PANASA RAMUDU. 


security by the Magistrate is entitled to ap- 
peal to the District Magistrate notwith- 
standing that the proceedings may have 
been laid before the Sessions Judge under 
section 123. We also agree that the right 
of appeal is gone as soon as the Sessions 
Judge has passed orders on the case under 
sub-section (3) of section123. We are of 
opinion that the Sessions Judge où receiv- 
ing a -record under sub-section (2) of sec- 
tion 123 should at once give notice to the 
person ordered to give security of the date 
on which the case will be taken up. If 
before the last mentioned date the person 
ordered to give security does not object 
to the case being taken up by the Sessions 
Judge on the ground that he has appealed 
or the Sessions Judge does not become 
aware that an appeal: has been filedia the 
Court of the District Magistrate, the Sessions 
Judge should proceed to dispose of the case. 
But if on or before the date fixed by him 
the Sessions Judge receivesa petition by the 
person ordered to give security to the effect 
that he has appealed to the District Magis- 
trate orif the Sessions Judge becomes aware 
that such an appeal has been - filed, he 
should stay his hand until the appeal has 
been disposed of. In the present case as 
stated above the Sessions Judge should have 
returned the memorandum of appeal to 
Puttu informing him that the appeal 
should have been presented to the District 
Magistrate. 

Let the papers be returned to the Sessions 
Judge. 





MADRAS HIGH COURT. 

Case Rererrep No. 11 or 1910. 
CATMINAL Revision Cass No. 120 or 1910. 
(CRIMINAL Revision Petition No. 96 

or 1910.) . 
November 10, 1910. 
Present:— Mr. Justice Abdur. Rahim. 
In re KESIREDDI PANASA RAMUDU 
AND OTHERS— PETITIONERS. 

Penal Code Act (XLV of 1860), ss. 147, 447— 
Common object—Finding that common object was to 
prevent complainant from entering on his land—Con- 
viction wnders. 147, sustainabiiity of—Powers of 
Aggellate Court—Enhancement of sentence of fine. 

Where the accused was convicted under sections 
147 and 447, Indian Penal Code, and the common 
object of the accused was to prevent complainant from 
entering into possession of the land: 
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Held, that the coaviction under section 147 was 
right. 

The Appellate Court upheld the conviction under 
section 147 and quashed that under section 447. It 
increased the fine imposed on the accused from 
Rs. 20 to Rs. 30, adding the additional Rs. 10 as in 
lieu of the unexpired sentenca of imprisonment passed 
by the trying Magistrate: - 

Held, that the enhancement of fine was illegal, but 
the conviction under one section having been quashed, 
the sentence should have been reduced. 

In re Ramasami Chetty, 2 Weir, 487, referred to. 


Petition under sections 435 and 439 of the. 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Court of 
the Head Assistant Magistrate of Narasapur, 
Division, inCriminal Appeal No. 108 of 1909, 
modifying the conviction of the accused bythe 
second class Sub-Magistrate’s Court of Bhima- 
varam, in Calendar Case No. 83 of 1909 and 
ease referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Kistnain his letter dated the 3rd February 
1910. 

Mr. B. Narasimha Rao for the Petitioners, 

The Public Prosecutor, contre, 

_ Order.—tThe question raised by the peti- 
tion for revision is whether the conviction un- 
der section 147, which is the only conviction 
upheld by the Sub-Divisional Magistrate is 
bad because the common object mentioned in 
the charge is to deprive the complainant of his 
paddy crop and what is found on appeal is that 
the object of the accused was to prevent the 
complainant from entering into possession of 
the land. In the facts of the case, I do not 
think there is any substantial difference be- 
tweer. the common object as set in the charge 
and that which is found to be proved. 

The petition is dismissed. 

As regards the reference, the District 
Magistrate is right that the appellate Magis- 
trate having quashed the conviction under 
section 447, he ought to have reduced the 
sentence passed by the original Magistrate 
which he does not purport to do but in- 
creases the fine of Rs. 20 to one of Rs. 30 

adding the additional Rs. 10 as in lien of 
the unexpired sentence of imprisonment, 
passed by the trying Magistrate 

See Ramasami Chetty in re (1). 

I reduce the sentence toa fine of Rs. 20. 
The fine of Rs. 10 imposed on each of the 
accused will be refunded, if already paid. 


Sentence reduced, 
(1) 2 Weir 487. 


Í 
Vo. VIII] ; 


Sda | 
In re PARASURAMA ASARI, 


MADRAS HIGH COURT. 
Comsat Revision Case No. 469 or 1910. 
November 4, 1910. 

Present: —Mr, J arte Munro and 
Mr. J ustice Sankaran Nair. 

Inve PARASURAMA ASARI AND OTHERS — 


ACCUSED —PETITIONERS. 

Penal Code (Act XLV of 1860), s. 853 —Obstructing 
a public servant in the discharge of his duty—Search 
of accused's house by Head Constable under orders from 
the Sub-Inspector —Assault by accused on the Head 
Constable—Criminal Procedure Code (Act V of 1898), 
s. 165 (8). 

Where at the search of accused’s house by a Head 
Constable under orders of the Sub-Inspector, the 
aconsed assaulted the constable and prevented his 
entering the house: 

Held, that accused was guilty of an offence under 
section 353, Indian Penal Code, as the Head Constable, 
in conducting the search, was obeying the orders of 
his superior officer. Jand that section 165 (3) of the 
Criminal Procedaré Goda did not apply to the caso. 


“Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
/@ourt to revise the judemont of the Court of 
the Sub-Divisional First Class Magistrate of 
Vellore Division, ‘in Criminal Appeal No. 76 
of 1909, presented against the judgment of 
the Court of the 2nd Class Magistrate of 
Ambur, in ©. O! No. 685 of 1910. 

Mr. V. N. Kuppa. Rau, for the Petitioners, 

“The Public Prosecutor, Contra. 

Order. —Inn, this case a Sub-Inspector, 
Head Constable and constable having 
stripped off their uniform, attempted to enter 
the house of the accused to make a search. 
The accused objected to their entering and 
asked that tho ‘search should b2 delayed 
until the arrival ofa certain village Magis- 
trate. The Sub- Inspector thought it un- 
necessary to wait and ordered the Head 
Constable to enter the house at once. When 











tha Head Constable went tə the doorway,’ 


the accused pushed him out. After further 
remonstrance, the accnsed returned from the 
doorway and | .the Sub-Inspector, Head- 
Constable and constable entered and searched 
the house. The accused has been convicted 
under section 353, Indian Penal Code, for 
assaulting the Head Constable to deter him 
from hes his duty. We think the 
conviction right. We do not think 
section 163 (3),' Criminal Procedure Code, 
applies to a case like the present. The Sab- 
Inspector was| not unable to conduct the 
search in person bat was seeking to do so 
and in ordering the Head Constable to enter 
the house, he was seeking to facilitate the 
| E 
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search and it was only the duty of the Head 
Constable to obey the order, 
We dismiss the petition. 


Peti tion dismissed, 


MADRAS HIGH COURT. 

Crvit Revision Petition No. 359 or 1908. 
December 2, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar, 
and Mr. Justice Ayling. 

LODD GOVIND DAS—PetitIoner 
1ersus 
KARNAM MUNUSAWMI P.LUAL 


— RESPONDENT. 
Promissory-note—Assignment made without endorses 


- ment—Right of assignee to sue. 


A negotiable instrument is negotiable olherwise 
than by endorsement, and the assignee of a pro-note 
can sue on the pro-note though it was not formally 
endorsed in his favour. 

Sowcar Lodd Govind Das v. Maniappa Naidu, 
534; 4 M. L. T. 841, applied. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif of Tirupattur, 
in S. ©. S. No. 1866 of 1907 and No. 1262 
of 1907, dated 16th December, 1907, and 15th 
November, 1907, respectively. 

. Facts are sufficiently clear from the 
following judgment of the lower Court: — 

Claim for Rs. 45 6-3, principal and interest 
due ona pro-note dated 25th October, 1904, 
execuled by defendant to the then Manager 
of Court of Wards, Karvatnagar. It is ai- 
leged that the Court of Wards having made 
over possession of the estate, together with 
the suit debt and several others, in favour 
of plaintiff's deceased father, plaintiff is 
entitled to sue. 

2. Defendant pleads that plaintiff is not 
entitled to sue and he is not further an 
endorsee. 

3. The point is whether the plaintiff is 
entitled to sue on the pro-note. 


4. It was contended for the plaintif that 
a negotiable instrumentis negotiable other- 
wise than by endorsement under Muthar 


31 M. 


. Sahib Maratkar v. Kadir Sahib Marackar (1). 


But having regard to the observations in 
Subba Narayana Vathyar v. Ramaswami Ayyar 
(2), followed in Arunachella Reddy v. Subba 


(1) 28 M. 544; 15 M. L. J. 384, 
(2) 30 M. 98; 1 M. L. T. 377; 16 M. L. J. 508 (F.B ) 
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KOTHANDARAMA CHETTY V. BRITISH INDIA STEAM NAVIGATION CO. LD, 


Reddy (3) I must hold that the suit cannot 
stand and that even, as a chose in action, 
the plaintiff cannot sue as under section 130 
of the Transfer of Property Act an instru- 
ment in writing is necessary. 

5. The suit is dismissed. 

Judgment.—tThe decision in Sowear 
Lodd Govind Das v. Maniappı Naidu (4) 
exactly covers this case. We set aside the 
decree of the District Munsif. We make a 
decree in favour of plaintiff in the terms 
prayed for with costs here and in the lower 
Court Order set aside. 


(3) 17 M. L. J. 393; 3 M. L. T. 7. 
(4) 31 M. 534; 4 M. L. T. 34L. 


MADRAS HIGH COURT. 
Civit Revision Parros No. 608 or 1905. 
November 20, 1910. 

Present: —Mr. Justice Abdur Rahim. 
T. S. KOTHANDARAMA CHETTY— 
PLAINTIFE—PETITIONER 
VETSUS 


Tae BRITISH INDIA STEAM NAVI- 
GATION Co., Lo.—Rssponpent. 


Carrier, liability of—Consignment of goods— 
Delivery to consignee—Recovery of value of goods by 
carrier from consignee for failure to produce bill of 
lading —Cause of action against carrier by consignor-— 
Limitation Act (XV of 1877), Sch. II, arts, 31, 115.— 
Construction of the articles of Limitation Act. 

Defendant Company undertook to deliver goods 
shipped by plaintiff to consignee. The goods wero 
delivered under an indemnity bond. About six 
months after dato of consignment, the dofendants 
recovered the value of the goods for latter’s failure 
to produce the bill of lading: 

Held, that an action by consignor to recover the 
said value from the carrier was governed not by 
article 81 but by article 115 of the second Schedule 
to the Limitation Act. 

Rungiah Goundan and Co. v. Nanjappa Row, 26 M. 
180 at p. 784; 18M. L. J. 412; Musammat Ranee 
Surno Moyee v. Shoshee Mokhee Burmonia, 12 M. I. 
A. 244 at p. 252;11 W. R. (P.C) 5; 2 B. L. R. 
(P.C.) 10, roferred to. 

The proper rule for construction of the articles of 
the Limitation Act is that we must read all the three 
columns of the second Schedule together, and if in 
any case the first column of a particular article be 
applicable but not the third column, which lays down 
from when time should be reckoned, we must reject 
that article. 

Runrgiah Goundan and Co., v. Nanjappa Row, 26 M. 
480 at p. 784; 13 M. M. L. J. 412, relied upon. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge’s Court of 
Negapatam, dated the 17th day of July 
1909, in Small Cause Suit No. 1989 of 1907. 


Judgment.—the defendant Company 


undertook to deliver 4 bigs of chillies 
shipped by the plaintiff from Negapitam for 
delivery to the consignee, Seeni Madar 
Rowthan at Penang. The goods wera 
shipped on the 28th October 1905, and were 
delivered to the consignee on the LCth 
November 1905. But sometimes between 
the 5th March 1906, and the 10th April 
1907, the defendant Company’s agent at 
Penang realised Rs. 347 or thereabouts, the 
value of those goods, because under the bond 
of indemnity executed by the consignee when 
he obtained delivery, he had bound himself to 
re-deliver the goods to the defendant or pay 
their value if he failed to produce the bill of 
lading in time or some other person made 
claim to the goods and in fact the consignee 
failed to produce the bill of lading. The 
plaintiff’s caseis that the bill of lading was 
wrongfully withheld by the defendant and 
the latter was not entitled to callupon his 
consignee to deliver the goods to them or to 
pay their value. The suit has been dis- 
missed by the Sabordinate Judge, who held 
that the action was barred under article 31 
of the Limitation Act. He has not gone into 
the merits of the case. Itis contended before 
me by the petitioner’s Vakil that article 31 
cannot apply because the goods were deliver- 
ed to the consignee according to the contract 
and it would not be, therefore, possible to 
apply the 8rd column of that article which 
lays down that time will run in such a case 
from the date when the goods ought to have 
been delivered. He contends that article 115 
applies and if this contention is right the 
suit would be admittedly in time. The 
learned Vakil for the respondents argues. 
that the suit is, no doubt, for breach of contract 
and would, assuch, be covered by article 115 but 
as article 31 specifically provides for contracts 
for delivery of goods by a carrier, that is the 
article which is properly applicable to this 
case. There can be no doubt that the proper 
rule for construction of the articles of the 
Limitation Act is that we must read all the 
three columns of the 2nd Schedule together, 
and if in any case the first column of a 
particular article be applicable but not the 
third column which lays down from when the 
time would be reckoned, we must reject that 
article [See Rungiah Gounian and Uo., v. 
Nanjappa Row (1)]. The Vakil for the re- 


spondent did not argue that that was not the 
(1) 26 M. 780 at p. 784; 13 M. M. L J. 412. 
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proper rule for construction; what he says 
is that as a matter of fact there is no 
diffculty in applying the 3rd column to 
article 31 because, he urges, on the 
analogy of the case of Musammat Ranee Surno 
Moyee v. Shoshee! Mokhee Burmonta (2), that 
when the value of the goods was wrongfully 
obtained by his client from the consignee, the 
cause of action revived’ to the plaintiff, there 
being a failure [to deliver the goods. But 
there could be no revival of the cause of 
action in the present case as originally there 
was no breach ‘of the contract, the goods 
having been delivered according to its 
terms. t 
I am of opinion that article 81l is inappli- 
cable because the 3rd column cannot apply to 
the facts of this case and that article 115 
applies. 
The judgment of tie Subordinate Judge 
/ Will be set aside and he must be asked to 
try the case on the merits. 
Costs will abide the result. 


Decree reversed. 
, DIAN. I. A. 244|at pe 252; 11 W. R. (P. C.) 5; 
«R. (P. 0.) 10. ' 





MADRAS HIGH COURT. 


CIVIL APPEAL AGAINST APPELLATE ORDER NO. 24° 


|: or 1910, 
November 28, 1910. 
Present:—Mr..J ustice Munro and 

Mr. Justice Sankaran Nair. 
DORAIRAJA| PILLAY AND ANOTHER— 
APPELLANTS 

TETSUS 

VEERANAN AMBALAM AND ANOTAER— 

RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 311— 
Application to set aside sale— Second appeal to High 
Court against appellate order dismissing application. 

No second appeal, lies tothe High Court against 
an appellate order] confirming the order of a Court 
of first instance dismissing an application to set 
aside a sale under section 311, Civil Procedure 
Code, 1882. 3 

Dairanayagam Pillay v. Rangasawmy Iyer, 19 M. 
29, followed. 

Appeal against ihe appellate order of the 
District Court of Madura, dated 28th October 
1909, in ©. M. Al. No. 24 of 1909, presented 
against the order of the District Munsif of 
Tiramangalam, in ©. M. P. No. 104 of 1918 
(E. P. No. 567 of 1907), in Original Suit 
No, 336 of 1604. 

Facts.—In their petition under sec- 


tion 311 of the Civil Procedure Code, 1882, 


t 








INDIAN CASES. 


853 
RAGUNATHATHACHARIAR V. TIRUVENGADA. 


praying for the cancellation of sale on the 
ground of material irregularity in conducting 
the sale, the petitioners alleged that the ir- 
regularity in the sale was owing to the non- 
issue of fresh proclamation of sale for the ad- 


journed dates. 


The District Munsif dismissed the peti- 
tion. 

On appeal the District Judge confirmed the 
order. 

Petitioner thereupon appealed to the High 
Court. 

The respondent’s Vakil took a preliminary 
objection that no second appeal lay. 

Judgment.—wNo second appeal lies, 
Datvanayagam Pillay v. Rangaswami Iyer (1), 
This appeal is dismissed with costs. 


Appeal dismissed, 
(1) 19 M. 29, 





MADRAS HIGH COURT. 

Crvin Appear No. 219 or 1907, 
November 15, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 

A. RAGUNATHATHACHARIAR AND 
ANOTHER—.APPELLANTS 
versus 
TIRUVENGADA RAMANUJACHARIAR 
AND OTHERS— RESPONDENTS. 


- Limitation Act (IX of 1908), Sch. I, art. 124— Suit for 


emoluments of an office—Presumption—Adverse posses- 
ston—Declaratory decree obtained during period of 
adverse possession—Defendant continuing in possession 
after decree, effect cf. 

Where in a suit for the emoluments and 
honours of the office of Adyapukam, it was foand that 
defendant had been getting and enjoying the income 
of the office for over 12 years prior to the institution 
of the suit: 


Held, that the presumption was that the defendant 
was in adverse possession of the emoluments and 
honours of the office, and that the suit was barred 
under article 124 of the Limitation Act. 

Ragunathachariar v. Ramanujachariar, 19 M. L. J. 
257; 6 M. L.-T. 167; 3 Ind. Cas. 123, referred to, 

The mere passing of a declaratory decree in 
favour of the plaintiff establishing his joint right 
with defendunt during the continuance of such 
adverse possession by the defendant will not stand 
in the way of the defendant acquiring title by ad- 
yerse possession, if such possession having commence- 
ed before the institution of the suit for title continued 
afterwards for the period required by law. 


~ Appeal against the decree of the District 
Court of Chingleput, in Original Suit No. 26 
of 1904. 


e84 
In re SANJEEVI REDDY. 


Judgment.—wWe think the decision 
of the learned District Judge is right. It is 
clear from the statements in paragraphs 6 
and 8 of the present appellant’s plaint (Hx- 
hibit I) in O. S. No. 19 of -1$91 that since 
1885 the defendant in this suit, who was 
the second defendant in the suit of 1891, has, 
along with the other defendants in the latter 
guit, been getting and enjoying the incomes 
of the office of Adayapakam in the temple in 
question, and it is conceded that there is no 
allegation or evidence on the side of the 
plaintiff that since the date of the plaint in 
the previous suit there has been any change 
in the state of things. That being so, the 
presumption is that the defendant continued 
in adverse possession and exclusive enjoy- 
ment of the emoluments and honours of the 
office; the said adverse possession being for a 
period of 12 years before the institution of 
this suit, article 124 clearly applies. See 
Ragunathachariar v. Ramanujachariar (1). 

The next question is whether the declara- 
tory decree of 1898, ina suit of 1891, by 
which it was declared that the appellants 
were entitled to the office equally with the 
jeer, would suspend the effect of adverse en- 
joyment by the jeer, if in fact the latter was 
jn such adverse possession. It has been urg- 
ed in the plaint that the decree (Exhibit V) 
was in effect a decree for possession, but it 
is clear that that decree is not capable of 
such construction. And no authority has 
been cited in support of the proposition that 
the passing of a declaratory decree in favour 
of the plaintiff will stand in the way of the 
defendant in the suit acquiring title to the 
property by adverse possession, such posses- 
sion having commenced before institution of 
the suit for title and continued afterwards 
for the period required by law. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 19 M. L. J. 257; 6 M. L. T. 167 ; 3 Ind. Cas, 128. 


MADRAS HIGH COURT. 
Srconp Civit Apprats Nos. 1075, 1076 AND 
1077 or 1910. 

November 16, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar. 


In re SANJEEVI REDDY—Appzttants. 

Malicicus prosecution—Absence of express finding as 
to malice and want of reasonable and probable cause— 
Counsel’s fees, whether should be computed in assess- 
ing damages, 
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In an action for malicious prosecution, though 
there is no express finding by Court as to the ex- 
istence of malice and want of reasonable and pro- 
bable cause, yet a finding that the defendant brought 
a charge against the plaintiff when he did not 
know who the culprit was and that defendant con- 
sidered it a capital opportunity to implicate his enemy 
is equivalent to a finding as to malice. 

In awarding damages in such an action, the Court 
can compute fees paid to counsel, counsel’s fees and 
Yakil’s fees standing on the same footing. 

The principle on which” fees paid to counsel or 
Vakil in defending an accused person in a pro- 
secution ought to be allowed is not whether it is 
obligatory to make the payment to counsel or Vakil, 
but whether the expense incurred isa natural con- 
sequence of the malicious prosecution. 

Hon'ble Goday Narain (Gajapathy Roy v., Sri 
Ankitam Vencata Narasing Rao Qaru, 6 M. TI. ©. R. 
85, explained. 

Second appeals against the decrees of the 
District Court of Cuddapah,in A. S. Nos. 135 
to 187 of 1908, presented against the decrees 
of the District Munsif’s Court of Prodattur, 
in O. S. Nos. 50, 59 and 60 respectively of, 
1907. 

Judgment.—I am not satisfied that 
this isa case which raises any question of 
law which can be said to be open to doubt. 
The action was for malicious prosecution. 
The first issue raised the question of malice 
and want of reasonable and probable cause. 
The Munsif found both in paragraph 49 of his 
judgment. 

The District Judge has accepted the 
Munsif's finding, and although he has not 
discussed the evidence in detail, he says that 
the charge was brought against these plain- 
tiffs by the defendant and his father when 
they did not know who the culprits were, 
and the Judge also finds that they thought 
it was a capital opportunity to implicate 
their enemies. This clearly amounts to a 
finding that there were both malice and 
want of reasonable and probable cause. I 
cannot, in second appeal, go behind it. 

But Dr. Swaminathan raises two questions 
as to the damages awarded. He objects to 
the mode in which the Munsif has apportion- 
ed the total expenses incurred in connection 
with the criminal prosecution amongst 
the several claimants. The Courts haveaward- 
ed less to each plaintitf than the amount he 
claimed, and Dr. Swaminathan does not con- 
tend that the total expense, so awarded to 
them, is more than what they actually incur- 
red. He objects to the principle on which the 
Munsif has divided this amount amongst 
the several claimants in proportion to their 
respective claims, There is no-quarrel, how- 
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ever, amongst them as regards this apportion- 
ment and the amount awarded is certainly 
not in excess of|the expense actually incurred. 

“TL do not see-there is auy ground for a second 
appeal. i 


Then Dr. Swaminathan argues that coun- 


sel’s fees—and in this case counsel from . 


Madras was eñployed to defend the accused— 
ought not to be included in the damages 
awarded. He relies on the authority of a case, 
The Ftowble | -Goday Narain Gajpathi 
Roy v. Sri Ankttama Venkata Narasing Rao 
Garu (1). | 
The language of Mr. Justice Holloway in 
that case is perhaps a little ambiguous. But 
I cannot understand the learned Judge to 
have meant that in an action for malicious 
prosecution counsel’s fees in defending the 
Accused against the prosecution ought never 
„/ tobe taken into account in assessing dama- 
ges. The learned Judge ‘probably meant 
that the amount claimed was exorbitant. 
Dr. Swaminathan puts it as a point peculiar 
to counsel. He does not contend that Vakil’s 
fees ought not to be taken into account; he 
says that what is paid to counsel is only an 
honorarium, that it has been held that a 
receipt given by a counsel does not require 
to be stamped! that counsel cannot bring an 
action for the recovery of their fees, and on 
these grounds |the fees awarded to counsel in 
defending the/accused in a case of malicious 
prosecution ought not to be taken into ac- 
count in estimating the damages. Ido not 
think the conclusion follows from the pre- 
mises. The principle on which fees paid to 
_counsel or Vakil in defending an accused 
_ person in a prosecution ought to be allowed 
for, is not whether it is obligatory to make 
the payment to,counsel or Vakil bat whether 
` the expense incurred is a natural consequence 
‘of the malicious prosecution. And I do not 
think there can be any doubt that it is such 
a natural consequence whether the gentle- 
` man employed in defending the accused is a 
barrister or a Vakil. T do not think, there- 
fcre, there is|any force in the contention as 
regards the mesure of damages. I dismiss 
tl pse second appeals, A i 


"Appeals dismissed. 
) 6M. T. C. RSI 
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MADRAS HIGH COURT. 
Second Civit Arrear No. 691 or 1910, 
November 24, 1910. 

Present :—Mr., Justice Krishnaswami Aiyar. 
In re KRISHNASWAMI PATHAN— 


APPELLANT. 

Mortgage—Swit for redemption —Joinder of parties 
claiming titie to the property— Musjoinder. 

In a suit for redemption of a mortgage it is 
competent tothe Court to joinas parties persons 
claiming title to the mortgaged property. Such a 
course is not tantamount to the introduction of a new 


cause of action so as to make the case obnoxious to 
the rules of joinder. 


Jaggeswar Dutt Y. Bhubhan Mohan Mitra, 33 ©. 425; 
3 C. L. J. 205, distinguished. 


Ina suit for redemption defendants Nos. 4 and 5, 
who claimed title to the property, were implead- 
ed and it was found that the property belonged to 
them and not to the plaintiff. 

Held, that it was competent to the Court to pass 
such a decree. 

Second appeal against the decree of the 
District Court of Tanjore in A. S. No. 350 
of 1909, presented against the decree of the 
District Munsif of Tiruvalur, in O. $S. No. 87 
of 1908. | 


Judgment.—In this case the suit 
was for redemption of certain property held 
under a mortgage. On the plea of the 
first defendant, defendants Nos. 4 and 5, who 
claimed title to the property and posses- 
sion, were joined, and both the Courts below 
have found that the property was the pro- 
perty of the fourth and fifth defendants and 
not that of the plaintiff. There is no ob- 
this finding. Butit is 
contended that the Courts below had no 
power to join defendants Nos.4 and5 in 


“this case, and that the decree was in con- 


sequence bad. Itis also urged that the 
joinder of defendants Nos. 4 and 5 amounts 
to misjoinder, and such misjoinder vitiates 
the decree. The plea of misjoinder does 
not appear to have been taken in the Courts 
below. I must confess I do not understand 
it. The plaintiff wants possession of pro- 
perties and the impleading of all who claim 
to be in possession of the property is not 
the introduction of a new cause of action so 
as to make the case obnoxious to the rules of 
joinder. As regards the supposed incom- 
petency of the Courts to join other persons, 
who claim title tothe property in a suit 
for possession of property, I have been re- 
ferred to a decision of the Calcutta High 
Court in Jaggeswar Dutt vy. Bhubhan Mohan 
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Mitra (1) which does not at all affect the 
point. I think it was perfectly competent 
for the Court of first instance to make 
defendants Nos. 4 and 5 parties under sec- 
tion 32 of the Code `of Civil Procedure. I 
dismiss the second appeal. 


Apreal dismissed. 
(1) 33 C. 425; 3 0. L. J. 205, 


CALCUTTA HIGH COURT. 
SECOND Crvin APPEAL No. 1115 or 1909. 
December 7, 1610. h 
Present:—Mr. Justice Caspersz. 
Sheikh BHULU AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
versus 
Srimat? ASSAM BIBI AND crorrs— 
Derren pants— RESPONDENTS. 
Two inconsistent rights—Claim in alternative— 
Haszment and proprietary right—Pleadings—Decree. 
Two inconsistent rights cannot be claimed jointly 


in the same land, though they may be claimed in the 
alternative. 


Narendra Nath v. Akhoy Charan, 34 C. 51 (F.B.); 
40. L. J. 487; 11 ©. W. N. 20; 1 M. L. T. 3864, relied 
upon. : 


Therefore, a decree cannot be given declaring both 
the plaintifi’s right to a nala as also Lis right to the 
flow of water through it, 

Appeal from the decree of the Sub-Judge 
of Hooghly, dated April 2, 1909, reversing 
that of the third Munsif of Arambag, dated 
March 23, 1907. 


Babu Shib Chandra Palit, for Babu Jadu 
Nath Kanjilal, for the Appellants. 

Babus Mohendra Nath Roy and Krishna 
Prasad Sarbadhikari, for the Respondents. 


Judgment.—tThis appeal stood over 
from the 30th November last in order that 


the pleadings might be translated. This has 
been done. 


The plaintiffs’ suit was described as one 
for possession of land, etc., on establishment 
of right. The second prayer in the plaint is 
for adeclaration that the defendanis have 
noxight to cut the wala marked (kha) and 
the pagar, or ail, on the side thereof, or to 
alter the features thereof, or do any act affect- 
ing the said right and possession of the 
plaintiffs; and the 6th prayer is for awarding 
possession to the plaintiffs (to be enjoyed) in 
the manner stated above in the nala described 


in the schedule (kha) and the pegar or ailon 
the side thereof. 
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The plaintiffs’ land ka lies to the south 
of the defendants’ jand ga, and the nala in 
dispute is said to have flowed on the west of 
the defendants’ land down to the land ka of 
the plaintiffs. 

The first Court gave the plaintiffs a decree 
to the following effect: — “Defendants are 
directed to restore the mala and the pagar to 
its east to their former condition; the plain- 
tiffs’ right to the xala and pagar is declared 
and they will be put in possession thereof; 
plaintiffs’ right to the flow of water through 
the nala so restored is declared.” In appeal, 
the Subordinate Judge has reversed that de- 
cision and dismissed the plaintiffs’ suit. 

In second appeal, it has been urged by the 
Jearned Vakil for the plaintiffs that the lower 
appellate Court has omitted to record any 
decision as to the plaintiffs’ claim to the nala 
being their own property; secondly, that the 
right claimed as arising out of immemorial ` 
user was not merely a prescriptive right 
under section 26 of the Limitation Act; and 
thirdly, that the Subordinate Judge has fallen 
into error in thinking that a right of ease- 
ment cannot be claimed along with pro- 
prietary right. 

The difficulty, if there be any, in this case 
has arisen from the passage in the Munsif’s 
judgment which I have -quoted, He seems 
to have declared both the plaintiffs’ right to 
the nala and pagar as, also, the right claimed 
to the flow of water through the nala. No 
authority is needed for the proposition that 
two inconsistent rights cannot be claimed 
jointly in the same land, though, no donbt, 
two rights may be claimed in the alternative 
as was decided by the Full Bench in Naren- 
dra Nath Barart v. Akhoy Charan Ohattopa- 
dhya (1). I observe that, in the order of 
reference of Mr. Justice Geidt in that case, 
the following remark occurs:— ‘The incon- 
sistency of the two allegations may be, and 
probably would be, a ground for viewing 
them both with the gravest suspicion, but 
does not as a matter of pleading render the 
suit not maintainable.” Therefore, so far as 
the Subordinate Judge seems to imply that, if 
the plaintiffs’ alleged user of the nala was 
as an easement, the plaintiffs could not claim 
proprietary right as well, his language is not 
quite in accordance with law. But in the 
passage immediately preceding, I see that 


(1) 340. 61; 40. L. J. 487; 11 C. W. N. 20; 1 M. I, 
T. 364 (F. B.). 


/ nala, 


costs, 
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the Subordinate Judge observed: — ‘The plain- 
tiff No. lin his own evidence claimed pro- 
prietary right |to the nalz and it is hence 
clear that the plaintiffs’ usar of the mala in 
the alleged manner was never as an easement.” 
In other words, | the alternative case set up 
by the plaintiffs BB the gravest suspicion 
on both. 

The right clhimed by the plaintiffs may, 
no doubt, be considered as a prescriptive 
right and a right by immemorial user, but 
the facts of the case relied on by the learned 
Vakil for the |plaintiffs-appellants, Srimaty 
Soojan Bibi v.| Shamed Ali (2), are not on 
all fours with those now involved. As T read 
the judgment lof the Subordinate Judge, lie 
seems to have| found that at no period of 
time was any right to the flow of water 
through the nila ever exercised, The word 
undoubtedly, means ‘flow of water 
through the nala,” this being aconvenient way 
of describing what was in reality the claim of 
the plaintiffs. |There is no indication in either 
of the judgments, or in the issues, that any 








` distinct proprietary right was put in issue or 


that any evidence was led up to it, between 
the parties, at| the trial, with regard to any 
proprietary right of the plaintiffs. 


The case hasibeen gone into very fully in 
both lower Courts, although the conclusions 
arrived atare different. I think the judg- 
ment of the lower appellate Court is quite 
satisfactory and cannot be impugned in 
second appeal. 


The appeal is ' accordingly dismissed with 


Appeal dismissed. 
(2) 10. W. N. 06. 


MADRAS HIGH COURT. 
SECOND Crvtu, APPEALS Nos. 771 anD 772 
or 1910. 

November 24, 1910. 

Present:—Mr:|Justice Krishnaswami Aiyar. 

Inre VELAVALAPATTI PEDA SUNDA- 
RAM—AÀPPELLANT. 

Transfer of Property Act (IF of 1882), s. 123 —Deeđ 
of gift—Attesting witnesses—Donor’s signature not 
witnessed by attestators—Validity of gift. 

A deed of gift attested by witnesses, who did 


not themselves see the donor sign, is not legaiiy en- 
forceable. 


Shama Patter i Abdul Kadir Ravuthan, 3i MI, 216; 
3 M, L. T, 300; 18} Å. L. J. 219, followed. 
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Second appeal against the decrees of the 
Court of Vizigapatam, in A S, 
Nos. 21 and 42 of 1909, respectively, presant- 
ed azainst the decrees of the District Munsif 
of Yellamanchili, in O. S. Nos. 748 ani 747 
of 1907, respectively. 

Facts are clear from tha folloving 
judgment of the District Munsif: — 

The plaintiff brings this suit for tha r2- 
covery of the plaint plot and mesne profits. 
He alleges that the plaint plot is the salf- 
acquired property of his father and that it 
was gifted to him by his father. The defeni- 
ants Nos. 1 and 2 ara the brothers of tha 
plaintiff and the plaintiff alleges that thoy 
obstructed him from obbaining p23ses3ion. 
The 3rd defendant is made a party as he als> 
obstructed the plaintiff. The defendants 
Nos. 1 and 2 plead that the plaint plot is not 
the salf-acquired property of their father, 
that the gift deed is not valid in lawas tha 
father was not in possession of his sanges at 
the time of its execution and that the plaint 
plot fell to their share in a family partition. 
The 8rd defendant says that he is nota 
necessary party. 

Issue IIT.—The plaintiff's pleader having 
closed his case, the defendants’ pleader argues 
that the plaint gifs deed, Mxhibit A, is not 
valid in law as the attesting. witnesses have 
deposed that they did not see the donor siga 
Exhibit A and as such they hava not abtested 
the execution of the same as ib is required by 
section 123 of the Transfer of Property Act. 
Section 123 of the Transfer of Property Act 
lays down: “Tor the purpose of making a gift 
of immovable property, the transfer must 
ba effected by a registered instrument signed 
by or on behalf of the donor, and attested 
by at least two witnesses.” It has been held, 
in Shamu Patter v. Abdul Kadir Ravuthan (1), 
that “a mortgage-deed is attested by witnes- 
ses within the meaning of section 59 of the 
Transfer of Property Act only when such 
attesting witnesses are actually present ab the 
time of execution. The provisions of sec- 
tion are not complied with when witnesses 
are not present at the execution of the doca- 
ment but attest it, subsequently, on the 
acknowledgment by the mortgagor of his 
signature.” The present case is, no doubt, 
not under section 59 of the Transfer of 
Property Act. But ib is under another 


section of the same Act and there is no 
(1) 31 M. 215: 3 M. L. T. 300; 18 MI. L. J. 219, 
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difference in the language of the two sec- 
tions 59 and 123 on the point. The reasoning 
of their Lordships in Shama Patter v. Abdul 
Kadir Ravuthan (1) applies equally to sec- 
tion 123 of the Transfer of Property Act. 
In the present case bot the attesting wit- 
nesses, plaintiff’s witnesses Nos. 2 and 9, depose 
that by the time they went there, the donor, 
Kameswary, had already signed Exhibit A 
and that they attested on Kameswary telling 
them that he executed a gift deed and asking 
them to attest the same. In view of the 
interpretation of their Lordships in Shama 
Patter v. Abdul Kadir Ravuthan (1) of the 
word “attested,” these two witnesses cannot 
be said to have attested Exhibit A. The 
writer of Exhibit A deposes as plaintiff’s 1st 
witness that he saw the donor sign and that 
he (this witness) signed Exhibit A as the 
writer. Even if he should be treated as 
an attesting witness, he is ihe only per- 
son who deposes to the signing of Exhibit A 
by the donor. Section 123 of the Transfer 
of Property Act requires that a gift deed 
should be attested by at least two wit- 
nesses. J, therefore, hold on this issue that 
the plaint gift deed, Hxhibit A, is not 
valid in law as it has not been “attested” by 
two witnesses and cannot confer any right on 
the plaintiff. | 

In view of my above finding, it is not 
necessary to give any finding on the 
other issues in the case and I have de- 
clined to receive evidence on behalf of the 
defendants. 

The suit is dismissed with costs. 

On.appeal, the District Judge upheld the 
Munsif’s decree. 
“The plaintiff preferred a second appeal to 
the High Court. 
. Judgment.—It is admitted that 
these cases are governed by the decision 
in Shama Patter v. Abdul Kadir Ravuthan 
(1). That ‘is a considered judgment of 
a Division Bench and I am bound tofol- 
low it. I dismiss the second appeal. . 

: Appeal. dismissed. 
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ALLAHABAD HIGH COURT. 
. Seconp Civre Appear No. 484 or 1910. 
December 2, 1910. 
Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 
KANHAI LAL—Derenpanr—Appennant 
Versus 
BABU RAM~— PLAINTIFE—RESPONDENT. 
Contract Act (IX of 1872), ss. 64, 65—Promissory- 
note executed by minor—Minor guilty of misrepresent- 
ation—Suit for recovery of money on promissory-note — 
Minors liability. 
In a suit brought for the recovery of money ona 
promissory-note executed by a minor, the minor is 


‘ competent to plead his infancy even though he may 


be guilty of fraudulent misrepresentation of his age 
at the time of execution of the note. The minor is 
not liable to ‘pay the money. Section 64 or 65 of the 
Contract Act has no application. 

Mohorit Bibi v. Dharmodas Ghose, 30 C. 539; 
5 Bom. L. R. 421; 7 0. W. N. 441; 30 I. A. 114; 
referred to. p 

Jagarnath Singh v. Lalta Prasad, 3L A. 21; 5 A. D. ` 
J. 674; A. W. N. (1908) 267; 1 Ind. Cas. 562; Saral 
Chand Mitter v. Mohori Bibi, 250. 871; 2 C. W. N. 
18, distinguished. 

Second appeal from the decision of the Dis- 
trict Judge of Bareilly, dated the 8th of 
March, 1910. 

Mr. M. L. Agarwala, for the Appellant. 

Mr. Gulzari Lal, for the Respondent. 

Judgment.—this appeal arises out 


of a suit brought by the plaintiff against the 


defendant on foot of a promissory-note. The 
defendant pleaded that he was a minor at the 
time of the making of the note.’ It has. been 
found by both the Courts below that he was, 
in fact a minor at the date of the note. It 
has also been found by the Court below, 
that the defendant fraudulently misrepresent- 
ed to the plaintiff that he.was major and 
thereby induced the plaintiff to lend money, 
The short question is whether on these find- 
ings the plaintiff is entitled to a decree for the 
amount of the promissory-note aud interest. 
The Courts below have held that he was so 
entitled. It can no longer be disputed, having 
regard'to the ruling of their Lordships of the 
Privy Council inthe case of Mohori Bibi v 
Dharamodas Ghose (1), that a contract entered 
into by a minor is void ab initio. It follows, 
therefore, that neither section 64 nor 
section 65 of the Indian Contract Act .ap- 
plied. Section 41 of the Specific Relief Act 
only applies where the Court is exercising its 
jurisdiction to cancel an instrument. In our 
- (1) 30 C. 539; 5 Bom. L. R. 421; 7 0. W. N. 4H; 
8c I. À. 114, ` 
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-opinion, the question simply amounts to this, 
namely, is |the -defendant estopped from 
pleading hisinfancy by reason of the fact 


that he was guilly of fraudulent misrepre- -` 


- sentation? In our opinion heis not. We 
are avrare of no case in which an infant has 
ever been held liable to pay the amount of a 
promigssory-uote or bill of exchange when a 
suit has been brought by the holder of that 
instrument against the minor on the basis 
thereof. Iti is unnecessary for us to consider 
the case of Jagar Nath Singh v. Dalta Prasad 
(2). That was a case in which the plaintiff 
sued to recover, possession of property which 
he bad lost asa consequence ofa mortgage 
executed when he was a minor. One learned 
Judge held that the minor had been guilty of 
misrepresentation and considered that he was 

‘liable to make} good certain advances which 
had actually been recaived. The other Judge 
held on the facts that there had been no mis- 
representation! | The facts of that case differ 
from those of the present case on an essential 
point, namely, hatin that case the minor had 
come into Court, seeking equity while in the 
present case the plaintiff sued on foot ofa 
promissory-note; made by a minor. We were 
referred to the! case of Saralchand Mitter 
Mohori Bibi (3 è 16 is only necessary to fe 
that that decision was given prior to the 
decision of the [Privy Council in Mohart Bibi 
v. Dharmo “Das! Ghose (1) referred to above. 
We allow the appeal, set aside the decrees of 
both the Courts ‘below, and dismiss the plain- 
tiff’s suit but having regard to the findings 
of fact without| costs in any Court. 

Appeal allowed. 

~ (2) 31 A. 21; 5a, L. J. 674; A. W. N. (1908) 267; 


1 Ind. Cas. E62. 
(8) 25 0. 371; 2/0, W. N. 18. 








ALLAHABAD HIGH COURT. 
“SECOND Civi ArPrAr No. 210 or 1910. 
December 10, 1910. 

Present: —Mr. Justice Richards and 
Mr. Justice Tudball. 

KHAYALE SINGH anp OTEERS—PLAINTIFFS 
|[—APPELLANTS 
versus 


PITAM SINGH—DEFENDANT—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 99—Mis- 
joinder of parties — Merits of the case, 
Where the misjoinder of parties does not affect tho 
inerits of the case, an appellate Court should not 
dismiss the suit for misjoinder. 
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Second appaal from the decision ofthe Dis- 
trict Judge of Cawnpore, dated the 6th of 


_danuary, 1910. 


Mr. Govind Prashad (withhim Mr. Surendro 
Nath Sen), for the Appellants. 

The Hon'ble Mr, Sunder Dal, for the Re- 
spondeut, 

This appeal arises out 
ofa suit for profits brought by co-sharers 
against a lambardar. It appears that there 
were really 3 sets of co-sharers each having 
their separate shares in which the others 
had no interest whatever. Itis quite clear 
that this was a misjoinder of causes of action 
and parties having regard to the provisions 
of Order I, Rule 1 of the Code of Civil Pro- 
cedure. In his written statement, the defend- 
ant took no exception to the joinder of plain- 
tiffs Nos. 1, 2 and 3 in respect of the 3 anna 
old pie share. Bathe did take exception to 
the j joining in this cause of action of the 
claim in respect of another 1 anna 4 pie share, 
which belonged to Khiali Singh alone, who 
had acquired this from Musammat Chhoti 
Kuar. <A pərasal of the judgmant of the 
Court of first instance leads us to believa 
that the question of misjoinder of causes of 
action and parties was not sariously pressed, 
The real defence was on the merits and also 
onthe ground that inasmuch as Musımmat 
Chhoti Kuar still remained recorded in res- 
pect of Lanna 4 pie share (which Khiali 
Singh had acquired), tho profits in respact 
of this share could not be recovered. The 
Court of first instance dealt with the merits 
and gave the plaintiffs adecree for Rs. 878-2.10 
together with interest and costs, The lower 


_ appellate Court did not go into the merits 


but dismissed the suit solely on the ground 
of the misjoinder of causes of action and 
parties. While we agree with the learned 
District Judge that there wasa misjoinder, 
we think that the case comes under the 
provisions of section99 of the Vode of Civil 
Procedure which provides that “no desrea 
shall be reversed or substantially varied, 
nur shall any case be remanded in appeal 
on account of any misjoinder of parties or 
causes of action or any error, defect or 
irregularity in any proceedings in the suit, 
not affecting the merits of the case or the 
jurisdiction of the Court.” The learned 
Judge has not held that the misjoinder 
affected the merits of the case. We acord- 
ingly allow the appeal, and vemand the 
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case to the lower appellate Court with direc- 
tions to re-admit the same under its original 
number, and hearand determine it on the 
merits. Costs, which in this Court will in- 
clude fees on the higher scale, will abide the 
result. 

Appect allowed. 


CALCUTTA HIGH COURT. 

Secunp CivIL Apezat No. 1885 or 1909. 

December 5, 1910. 
Present:—Mr. Justice Caspersz. 
BHOLA ROY—Dersxpant No. 1— 
APPELLANT 

versus f 
JUNG BAHADOOR AND OTHERS— PLAINTIFFS 
AND BIRICH ROY AND OTHER3I—REMAINING 
DEFENDANTS—RESPONDENTS. 

Parlies— Addition of plaintif after period of limit- 
ation—Civil Procedure Code (Act XIV of 1882), ss. 27, 
82—Limitation—-Whether suit barred—KEstates. Par- 
tition Act (VIII B. C. of 1876), s.54—Evidence Act 
(I of 1872), s. 85—Batwara khasra—Measurement 
papers —Proof. 

A claim for rent is not barred because one of the 
plaintiffs was added to meet possible future objec- 
tions, after the period of limitation. 

Subodini Debi v. Kumar Ganoda, 14 C. 400, and 
Ravji Appaji v. Mahadev Bapuji, 22 B. 672, followed. 

Batwara Khasra or measurement paper prepared 
under section 54 of the Estates Partition Act, 1876, 
does not come within section 35 of the Evidence Act 
as a public record. 

Perma Roy v. Kishen Roy, 25 C. 90, followed. 

But it may be provedin some other way. 


Appeal from the decree of the Sub-Judge 
of Shahabad, dated January 18, 1909, modi- 
fying that of the third Munsif of Arrah, dated 
June 5, 1908. 

Babu Raghu Nath Singh, for the Appel- 
lant. 

Moulvis Serajul Islam and Muhammad 
Yusuf, for the Respondents. 


Judgment,—tThis appeal arises out 
of a Rent Suit No. 646 of 1907, in the Court 
of first instance. It was sought to recover 
arrears of rent for the years 1311 to 1314 F. 
in respect of a certain share. The suit was 
filed on the 24th September, 1907, that is to 
say, within three years from the date when 
the rent of 1311 F. became due on the 
24th September 1904. But, on the 29th 
April, 1908, one Chandirka Singh was added 
as a plaintiff though the claim of the plain- 
tiffs in other respects remained unvaried. 
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The Court of first instance held that the 
rent claim for 1311 F. was time-barred, but 
the suit was decreed in that Court, in 
part, for the years 1312 to 1314 at the jama 
admitted by the principal defendant No. 1 in 
respect of the plaintiffs’ registered share 
3 annas 8 pies 3 kara and odd only. In 
appeal, the Subordinate Judge has modified 
the decree of the Munsif. He has held 
the demand for 13117, to be not barred. 
He has accepted the jama set up by the 
plaintiffs in preference to that admitted by 
the defendant and, in the result, he has 
substantially given the plaintiffs what they 
claimed. 

In second appeal, two contentions hare 
been submitted on behalf of the defendant 
tenant, first, that the claim for rent of 1311 
F. was barred because one of the plaintiffs 
was added after the period of limitation ; and 
secondly, that the Subordinate Judge was 
wrong in giving effect to Exhibits 4 and 6, 
and that he should have held that rent had 
been collected to the extent admitted by the 
defendant. 

It is sought to distinguish the case of 
Subodint Debt v. Kumar Ganoda Kant. Roy 
Ohcudhury(1), which was a decision based on 
section 27 of the Code of 1882. Section 27 pro- 
vided that—‘‘Where a suit has been instituted 
in the name of a wrong person as plaintiff, or 
where ib is doubtful whether it has been 
instituted in the name of the right plaintiff, 
the Court may, at any stage of the suit if 
satisfied that the suit has been so commenced 
through a bona fide mistake, and that it is 
necessary for the determination of the real 
matter in dispute so to do, order any other per- 
sou or persons with his or their consent to be 
substituted or added as plaintiff or plaintiffs 
upon such terms as the Court thinks just.” 
No provision was attached to section 27 
corresponding with the 5th paragraph of 
section 32 of the Code, which -regulated the 
question of limitation when names were added 
as defendants. 

1 think the original suit of the plaintiffs 
having been brought in time, it remained un- 


. changed in form although an additional plain- 


tiff was placed on the record to meet possible 
future objection. Iam unable to distinguish 
the case of Subodini Debi v. Kumar Ganoda 
Kant Roy Choudhury (1). It has been fol- 


lowed by the Bombay High Court [Ravi 
(1) 146. 400, 
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Anpaji Kul Karni v. Muhalev Bapuji Kul 
Karni (2)]. The first contention, therefore, 
fails, j 

The second|contention involves some diffi- 
culty. The plaintiff claimed to recover a 
rental of Rs. 76:13-3 for an area of 22 bighas 
aud odd, whereas the defendant’s case was 
that, in addition to the 22 béghus, he had 
purchased 2 bighis from the defendant in 
another suit, and that the consolidated rental 
on the 24 beghas, 12 cottas amounted to only 
Rs. 57. Now! in order to arrive at a decision 
in favour of |the plaintiff, the Subordinate 
Judge relied on the butwara khasra Exhibit 
No. 4 and | butwara jamabandi Exhibit 
No. 6, which, he said, had been filed in a 
previous partition proceeding. In this part 
of the case, the Munsif observed that, ac- 
cording to the plaintiff’s own evidence, 
“the papers connected with the partition, 
including thel sharaswar jamabandi Exhibit 
No. 6, have|no weight as showing the 
actual rate of rental of the tenants, and can- 
not be relied jon to bind them, the partition 
having been completed under the-old Act. 
Under section) 54, Act VILI (B. C.) ct 1876, 
(the former Estates Partition Act), “the Deputy 
Collector may! “if necessary, make or may 
cause to be made a measurement of all or 
any of the lands comprised in the estate, and 
may prepare or cause to be prepared a rent 
roll and may best or cause to be tested on the 
spot any rent roll which has been produced 
as aforesaid, and may make or cause to be 
made any local enquiry which he may con- 
sider necessary.” It is not denied that the 
papers Exhibits Nos. 4 and 6, are within 
the meaning of section 54; but my attention 
has been called to a decision of this Court in 
Perma Roy v. Kishen Roy (3), where the 
learned Judges,’ relying on an earlier ruling, 
expressed the opinion that the batwara khasra 
prepared under! section 54 of the old Act 
had been rightly excluded from evidence 
under section 35 of the Evidence Act. Inthe 
circumstances lof the present case, it appears 
to me that these papers have been properly 
relied upon by both the Courts and dealt 
with as affording weight or otherwise to the 
plaintiff's “case, The first Court said they 
had no weight. The Subordinate Judge 
said they proved the rental set up by the 
plaintiffs. Those documents have not been 


(2) 22 B. 672, 
(8) 25 O. 90. 
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treated as documents within the purview of 
section 35 of the Evidence Act; they were 
admitted and proved in some other way. 
The case, however, does not rest there, be- 
cause the Subordinate Judge has also relied 
upon other evidence, the deposition of the 
defendant in a certain suit, dated 25th Janu- 
ary 1890, where it was stated that the de- 
fendant’s rental was Rs, 3-4 per bigha. At 
this rate, the jama set up by the plaintiffs 
is clearly correct. Although the Subordi- 
nate Judge might have discussed theevidence 
more fully. L think that, sitting in secondap- 
peal, I am unable to disturb his judgment or 
direct a remand. 
The appeal is dismissed with costs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Criminat Revistox No. 1253 or 1910, 
i November 10, 1910. 

Present: Mr. Justice Holm wood and 
Mr. Justice Fletcher. 

HARI MATI DASI—Peritioner 
Versus 
CORPORATION or CALCUTTA — 
Opposites Party. 

Calcutta Municipal Act (III B. C. of 1899), s. 3 
clauses (85) and (37) and Sch. XVII, R. 2—Private 
street—Pathway made by owner—Height of building. 

Where there are four buildings owned by four 
different persons bearing four different assessment 
numbers which abut on apassage which is not a 
a public street: Held, that it was a pathway mado 
by the owner of a building on his own land to securo 
access to, or the convenient use of, such building, and 
that the provisions of Rule 2 of Schedule XVII of the 
Calcutta Municipal Act did not apply. 


Rule against an order of the Municipal 
Magistrate of Calcutta, dated August 1, 1910, 
directing under section 499 (či) of the Calcutta 
Manicipal Act thatthe verandah on the third 
storey be demolished by the Chairman at the 
expense of the owner. 

Facts.—tThe facts will appear from 
the judgment of the lower Court which is as 
follows :— 

It is admitted that the entire verandah on 
the 3rd storey and four feet of the verandah 
on the 2nd storey have been erected without 
sanction, 

The structures are objectionable as they 
abut on a private street which is four feet 
six inches wide. 

The structures were constructed in July 
instituted against the 
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owner Jibun Krishna Sahu andan order for 
demolition was passed, 

But Jibun Krishna having since ceased 
to be the owner, the General Committee 
have made a fresh application under sec- 
tion 449, | 

~The defence is that the passage in question 
is not a sireeb and that Rule 2 of Sche- 
dule XVII does not apply to the pre- 
sent case | 

I think, however, that this contention is un- 
tenable. Iam of opinion that the passage in 
question is a private street. There are four 
buildings owned by four different persons 
bearing four different assessment nambers 
which abut on it. Itisa passage which is 
not a “public street ” as defined by section 3 
(37), but itis not a pathway made by the 
owner of a building on his own land to secure 
access to or the convenient use of such 
building : itis, therefore, a private street 
as defined by section 3 (35). Hence Rule 2 (2) 
applied. f 


I direct under section 449 (či) that 
the verandah onthe 8rd storey be demo- 
lished by the Chairman at the expense of the 
owner. : 

The owner obtained this rule. 


Babu Monmotho Nath Mukerjee, for the 
Petitioner, 

Babu Atulya Charan Bose, for the Opposite 
Party. ; 


Judgment.—We are of opinion that 
this Rule must be made absolute as the order 
was clearly passed on the footing that the 
verandah, which has been ordered to be 
demolished, infringed Rule No. 2, Schedule 
XVII of the Municipal Act, and the case 
must be decided on that footing alone. 

Now, it ie perfectly clear both from the 
order of the High Court in the partition suit 
and from the facts found that this passage 
is not a private street within the definition 
of the Act. It is clearly a pathway made by 
the owners of the building on their land to 
secure access to or the convenient use of such 
building and according to a well-known rule 
of interpretation, it cannot be said that the 
singular does not include the plural or that 
the co-owners are not each entitled after par- 
tition to have the same right as they had be- 
fore jointly. i 


The Rule must be made absolute and 
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the order of the Municipal Magistrate dis- f 
charged. = < 


Rule made absclute. 


nn 


CALCUTTA HIGH COURT. 
Cransar Revision No. 1110 cr 1910. 
December 2, 1910. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 
KALANAND SINGH AND oraers— 

Ist PARTY—PETITIONERS 
versus 
RAMESHWAR SINGH—2np Parry— 
Opposite Party. 

Criminal Procedure Code (Act V of 1898),’ss. 145, 
147—Base of jurisdiction—Imminence of breach of 
peace—Proceedings under s. 145—Arbitration—> 
Failure of arbitration—Revival of proceedings— Juris- 

diction. 

The jurisdiction of a Magistrate under Chapter 
XII of the Criminal Procedure Code is solely based 
on the imminence of a breach of the peace. 

What the Crown and the parties want is a decision 
as to their present rights and a decision which 
will be effectual to prevent a breach of the peace. 

While certain proceedings under section 147 of l 
the Criminal Procedure: Code were pending, the 
parties agreed to refer tho dispute to arbitration. 
The Magistrate thereupon made an order to tho 
effect that further proceeditigs were unnecessary 
and they were, therefore, stayed. After the arbi- 
tration proceedings, which had been pending for 
about a year, became ineffectual, ‘tho Magistrate 
without recording a fresh proceeding and without 
stating the information and the grounds on which 
he was satisfied as to the existence of a dispute 
likely to causea breach of the peace, continued the 
proceedings under section 147: 

Held, that the Magistrate had no jurisdiction, as 
there was no allegation of any likelihood of a breach . 
of the peace after the arbitration proceedings ceased, 
and that the order of the Magistrate staying further 
proceedings had ousted his jurisdiction to continue the 
proceedings, ` a 

Rule against the proceedings of the Deputy 
Magistrate of Purneah, under section 147 of 
the Criminal Procedure Code. 


Babus Dasarathi Sanyal and Satlendra Nath 
Palit, for the Petitioners. f 

Mr. Remfrey and Babu Jogendra Nath 
Mukherjee, for the O pposite Party. 


Judgment.—This was a Rule calling 
upon the District Magistrateof Purnea and 
on the opposite party to show cause why the 
proceedings uuder section 147, Criminal Pro- 
cedure Code, should not be quashed, or why 
such other order should not be: made as to 
this Court may seem fit on the ground that 


a 


proceeding. 
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there had been no information and no evidence 
or allegation of any likelihood of a breach of 
the peace after|the arbitration proczedings, 
before the Commissioner, c2ased. 

< Itappears to us to be obvious on the face 
of these proceedings that they are without 
jurisdiction. To begin with, the ground on 
which the Rule was issued is clearly estab- 
lished. There| has been no allegation of 
any likelihood of a breach of the peace after 
the arbitration proceedings, before the Com- 
missioner, ceased. The document, Exhibit A, 
by which these proceedings are said to have 
been revived, is a document which speaks for 
itself, It ig nok a proceeding and it does not 
state that there i is any likelihood of a breach 
of the peace. Then we have an order of the 
Magistrate who had seizin of the case, dated 
the 10th January 1910, which is clearly in 
térms an order| passed under section 145 
sub-clause (5) of ithe Code of Oriminal Pro. 
cedure. The fact that he omitted to with- 
draw the attachment i is an error on his part, 
but it does not alter the effect of his order, 
That order is, “farther proceedings are unne- 
cessary and they are, therefore, stayed”. That 
alone ousted the jurisdiction of the Magis- 
trate to continue the proceedings. But there 
are further and| much graver objections to 
carrying on the proceedings of 1908 or of 
1909. The lawlaid down in paragraph 4 of 
section.14.5, Criminal Procedure Code, which 
covers the procedure under section 147, is 
clear that the decision of the Magistrate can 
only relate to whether any or each of the 
parties was at the date of the original pro- 
ceeding in. such! possession of the said sub- 
ject or right. Now, in December 1910, to 
decide who had la particular right in the 
middle of 1908, appears to us to be a futile 
It would not in any way serve 
to settle the dispute nor could it be con- 
sidered to hare 
compel the parties to go to the Civil Court. 
The -proviso to section 147 also makes these 
procsedings bad: i “provided that no order 
shall be passed under this section permitting 
the doing of anything where the right to 


do such thing is exerciseable at all times of . 


the year; unless such right has been ex- 
ercised within three months next before the 
institution of the enquiry”. There is no 
fresh enquiry instituted in May 1910, and 
it is admitted that the boats which were 
used in the exercise of the right have been 





ai prospective effect so as to` 
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lying high and dry for nearly two years. 
Then there is the question of the jurisdiction 
of the Magistrate in all cases under Chapter 
XII. That jurisdiction is solely based on the 
imminence of a breach of the peace. He 
mast be satisfied that a dispute exists which 
is likely to lead to a breach of the peace and 
he must issue proceedings stating the infor- 
mation and the grounds on which he is so 
satisfied. Now, the information and the 
grounds, on which he was satisfied in 1508 
or in 1909, are not the sameas the grounds 
upon which he at present appréhends a 
breach of the peace. Exhibit A distinctly 
says that the present ground of these proceed- 


- ings is that the arbitration proceedings before 


the Commissioner have proved ineffectual. 
When previous proceedings were issued, there 
was no such arbitration before the Commis- 
sioner. Therefore, there are at least four 
solid grounds to show that these proceedings 
are without jurisdiction, and this is not a 
mere technical matter, but it is, as we have 
pointed out, one of the greatest importance 
both to the Crown and to the parties. What 
the Crown wants and what the parties want 
isa decision as to their present rights and a 
decision which will be effectual to prevent 
a breach of the peace. Any finding on 
the proceedings of 1908 or of 1909 would 
have no effect whatever on this necessary 
question. 

Then, again there is no possible hardship 
to the parties in calling upon the Magis. 
trate to pub his proceedings in order. He 
can issue a proper proceeding to morrow if 
he finds that there is a dispute now existing 
which is likely to cause a breach of the 
peace, and he can give his reasons those 
which originally existed and which may 
have continued to exist and he can add the 
new reasons which have been introduced in 
tbis paper marked Exhibit A. But they 
must be reasons which do exist and it must 
not be assumed that the causes which 
existed in 1908 or in 1909 still continue to 
exist. It must be clearly stated what causes 
exist at present. When such a proceeding 
is drawn up and the parties are called upon 
to show cause on such a proceeding, the. 
matter can, no doubt, be very quickly settled 
and in the end public time and the interest of 
the parties will have been conserved. But 
upon the present proceedings it is perfectly 
clear that they are without jurisdiction and 
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they must be discharged. There must be a 
direction to the Magistrate of the district to 
have proper proceedings framed on the exist- 
ing state of facts. 


CALCUTTA HIGH COURT. 
Secon Crvin Arrear No. 743 or 1908. 
December 6, 1910. $ 
Present: —Mr. Justice Caspersz. 
DHARMA DAS MANDAL-—PLAINTIFE 
— APPELLANT 
Versus 
GOSTA BEHARY MANDAL AND OTHERS 
—DEFENDANTS—RESPONDENTS. 

Hindu Law—Debuttar property—Performance of 
debsheba from income— Whether evidence of property 
being debuttar— Changing character of debuttar pro- 
perty—Method of treatment by member's of family. 

Tt is not sufficient proof of lands being debuttar if it 
is only proved that out of the income of the lands 
the debsheba was performed. 

Doorganath Roy v. Ram Chunder Sen, 2 ©. 841; 41. 
A. 52; and Abhiram Goswami v. Shyam Charan 
Nandi, 86 C. 1003; 10 C. L. J. 284; 14 O.W.N. 1; 4 Tod. 
Cas. 449; 6 A. L. J. 857; 11 Bom. L. R. 1234, 19 M. 
L. J. 530, relied upon. 

A debuttar property may change its character by 
reason of any method of treatment adopted towards 
it; that is, by the conduct of the members of 
a family. Properties at one time debuttar may, by 
common consent, be éonverted into secular properties. 

Gobind Kumar v. Debendra Kumar, 12 ©. W.N. 
98, followed. 

Appeal from the decree of the Sub-Judge 
of Hooghly, dated December 20, 1907, revers- 
ing that of the Munsif of Amta, dated July 
22, 1907. - . 

Babus Mohendra Nath Roy and Krishna 
Prosad Sarbadhikart, for the Appellant. 

Babus Shyama Charan Roy and Harish 
Chandra Roy, for the Respondents. 


- Judgment.—tIn the course of the 
hearing of this appeal, a compromise was put 
in adjusting the matters in dispute between 
the plaintiffs‘and the two widows of defend- 
ant No. 3, Jogeshur Manji, son of the late 
Saroop Chandra Manji, and the learned 
Vakil, on behalf of the widows, has satisfied 
. himself that the compromise represents their 
wishes. The appeal is accordingly disposed 
of in terms of that comprcemise so far as the 
defendant No. 3’s heirs are concerned. 


The subject-matter of this litigation is 
some land, measuring 2 bighas 14 cotlahs, 
comprised within 5 plots. It was mortgaged 
many years ago by Ram Tarak to one Saroop 
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Manji, father of defendant No. 3, who, in 
execution of his mortgage, sold the property 
and purchased it as against Uttam Mandol, 
the eldest son of the mortgagor. 
defendants Nos. 1 and 2, who are the other 
sons of the mortgagor, recovered a §rd share 
of the 2 bighas, 14 cottahs. Inthe year 1895, 
that 2rd share was sold by the mortgagee, 
Saroop Manji. in execution of his decree for 
costs. Thus the mortgagee retained posses- 
sion of the ird share in that capacity and ob- 
tained possession of the rd share as auction- 
purchaser. He then conveyed two of the 
plots (Nos. 2 and 4 out of the five plots) to 
defendants Nos. 1 and 2. The plaintiff 
brought his suit fora declaration that the 
five plots are debutéar property ofthe an- 
cestral Saligram Thakar of the plaintiffs, 
named Sri Sri Sridhar Jiu Thakur, and for 


Thereupon, . 


possession of the same, and for other connected, 


reliefs. 

The first Court found without hesitation 
that the disputed lands aro strictly debuttar 
(of the idol Sridhar Jin). The Munsif also 
found that defendants Nos. 1 and 2, by alienat- 
ing their share of the debuttar property, did 
not pay the expenses of the Thukur poojah and 
in fact incapacitated themselves from paying 
it. Inthat view of the matter, the Munsif 
decreed the plaintiff’s suit and allowed the 
plaintiff his costs from defendants Nos. 1, 2 
and 3. In appeal the Subordinate Judge 
held that the property had ceased to be 


debuttar, and had been converted into secular’ 


property, and that the plaintiff is not en- 
titled to any relief. 

In second appeal, it has been urged by the 
learned Vakil on behalf of the plaintiff, first, 
that, on an erroneous view of the Hindu 
Law, the Subordinate Judge has held the pro- 
perty to be not debuttar for that such property 
cannot change its character by reason of any 
method of treatment adopted towards it, 
and, secondly, that, at any rate, the suit of the 
plaintiff having been compromised with 
regard to the heirs of the mortgagee, Saroot 
Manji, namely, the widows of defendant 
No 38, the suit may be decreed against defend- 
ants Nos. 1 and 2 who are holding under a 
collusive conveyance from defendant No. 3. 

As already mentioned, a petition of com- 
promise was put in between the plaintiff and 
the widows of defendant No. 3, and to. that 
extent this appeal has been disposed of in 
terms of that compromise. The second 
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contention, therefore, may be entertained, but 
I think there is no force in it. It has not 
been found by the first Court that the 
conveyance to defendants Nos. 1 and 2 (of 
plots. Nos. 2 and 4) was a collusive transaction 
and the Munsif rather thought that it was 
a real transaction binding the defendants 
Nos. 1 and 2 beéause they have cut them- 
selves off from lawful participation in the 
performance of the debsheba. The Subordinate 
Judge did not] decide the point because it 
was not raised before him, and on the finding 
of the first Court the point does not now 
arise. j 

There remains the substantial argument in 
this case. The judgment of the Subordinate 
Judge is not perhaps quite accurately ex- 
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pressed, but his 


with the law on 


findings are in accordance 
the subject of debuttar pro- 


yeerty. He says that there is no sufficient 
/ proof of the land being debuttar if it is only 


proved that out of the income of the lands the: 


debsheba was performed. This, in general 
terms, is the principle laid down in Doorga- 
nath Roy v. Ram Chunder Sen (1). Their 
Lordships of the! Judicial Committee, how- 
ever, laid stress on the family understanding 
as to whether |there was any endowment, 
The decision of the Privy Council was applied 
in Gobind Kumar Roy Chaudhry v. Debindra 
Kumar Roy Ohaudhry (2), where it was re- 
peated that, by the conduct of the members 
of a family, properties at one time debuttar 
had, by common consent, been converted into 
secular properties.' In another passage of the 
judgment of the Privy Council (at page 347) 
there is an observation: — ‘Where the temple 
is a public temple, the dedication may be such 
that the family itself could not put an end to 
it; but in the case of a family idol, the consen- 
sus of the whole family might give the estate 
another direction.” Now, what-has been 
found by the Snbordinate Judge is that 
there was such [a family consensus. It is 
quite clear on thd terms of the solenamah, 
dated 7th October 1874, (pages 27 and 28 of 
the paper-book) |that, even before the year 
1874, the property had been divided into 
shares. One share, 3 annas 4 gandas, þe- 
longed to Ram Tarak and the three defend- 
ants, Sribash Mandal, Dharma Das Mandal 
nd Srimatya Nobin Dassi. The same state 


a 
of ‘affairs is admitted by the plaintiff in the 
(1) 260. 341; 4 I. A. 52. 
(2) 12 ©, W. N. 98! | 
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7th paragraph of his plaint where itis said 
that the skebatts, for the convenience of 
enjoyment and possession, got the said pro- 
perty partitioned by metes and bounds and 
used to perform the debsheba from the income 
of those properties. In the case of Abhiram 
Goswami v. Shyam Oharan Nandi (3), there 
was an ancient document, and it was pointed 
out that “the mere fact of the proceeds of any 
land being used for the support of an idol 
may not be proof that these lands formed an 
endowment for the purpose, but it isa fact 
that may well be taken into consideration, 
when, as in this case, the intention of the 
founder has to be gathered from an ancient 
document expressed, to say the least, in 
ambiguous language.” In the present case 
there is no ancient document, either am- 
biguous or un-ambiguons, and, in the circum- 
stances, I do not see how the first Court could 
have arrived at the conclusion that the 
lands are “strictly debuttar” of the Idol 
Sridhar Jiu: on the contrary, from the 
facts underlying the arguments of the 
learned Subordinate Judge, it is quite 
evident that the property in suit was never 
debuttur in the strict sense of the word; it 
was rather appropriated with pious inten- 
tions towards the upkeep of a certain family 
Thakur. The conduct of the parties, from 
the very beginning, showed that there was no 
real dedication to pious uses such as would 
be protected by the law and to which would 
attach that character of perpetuity which 
alone attaches to valid endowments. 

For these reasons, I affirm the judgment of 
the Subordinate Judge and dismiss this 
appeal with costs, 


Appeal dismissed. 
(3) 36 C. 1003; 10 C. L. J. 284; 14 C. W. N. l; 4 Ind, 
Cas. 449; 6 A. L. J. 857; 1L Bom. L. R. 1 23i; 19 M. L. 
J. 530. ` 
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(s. c. 12 C. L. J. 593.) 
CALCUTTA HIGH COURT. 
Suconp Crvm APPFAL No. 1962 or 1908. 
May 17, 1910. 
Present:—Mr. Justice Brett and 
2 Mr. Justice Richardson. | 

SHEIK ISAF—Derenpant—APPELLANT 

versus 

GOPAL CHANDRA DEY—PLAINTIFE— 

RESPONDENT. 

Landlord and tenant—Lease, construction of —Rent 
in kind—Market-value of paddy—Payment of interest 
in default—Contract Act (IX of 1872), s. 74. 

Ina lease the tenants promised to pay every 
year 80 cotias of paddy and 10 cottas of kolai as 
the landlord’s share and that if they failed to 
give the same, they would pay its price amounting 
to Rs. 30: . 

Held, that the estimate of the value was not 
intended to modify, in any way, the terms of 
the contract between the parties which was that 
the tenants should pay a yearly rent in kind, and 
that, on their failure to do so, they should pay its 
Pa ai in the lease provided that interest 
ab a certain rate per month should be paid in 
default; : 

Held, that the provisions of section 74 of the Con- 
tract Act had no application. 

Appeal from the decree of the Subordinate 
Judge of Faridpur, dated the 38rd July, 
1908, reversing that of the Munsif of Bhanga, 
dated the 20th March, 1908. 

Babu Surendra Chunder Sen, 
lant. - 
Babu Prokas Ohunder Mojumdar, for the 
Respondent. 

Judgment.—The only point taken in 
support of this appeal is that the lower appel- 
late Court erred in law holding that the plain- 
tiff was entitled to recover rent from the de- 
fendants at the value of the amount of prodace 
which was fixed in the gabuliat. In the gabu- 
liat, it is stated that the tenants promise “to 
pay every year 80 cottas of paddy and 10 cottas 
of kola? measured by a cottas of 14 seers as the 
landlord's share to you in respect of your 8 
annas share &e., that, if owing to any occur- 
rence, we fail to give the same, then we will 
pay you its price amounting to Rs. 30 in the 
month of that very year.” The lower appel- 
late Court held that under the terms of this 
gabuliat, the tenants contracted to pay as 
rent to thelandlord a certain amount of the 
produce and that, if the tenant failed to 
pay the amount of the produce, the landlord 
would be entitled to recover from them the 
value of the produce at the market rate at 
the time when fhe rent fell due, Tt has been 


for the Appel- 
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contended on behalf of the appellants that 
this view is not correct and that the view 
taken by the Court of first instance is correct.. 
Itis argued that, under the terms of the 
documentthe partiesagreed that thirty rupees 
should represent the value of the produce 
rent and that the landlord would, under 
all circumstances, be entitled to recover that 
sum only, from the tenants and the tenants 
would, under all circumstances, be - liable 
to pay that sum to the landlord as represent- 
ing the rent of the holding. In our opinion 
that construction of the terms of the docu- 
ment is not correct. The view taken by the 
lower appellate Court is in accordance with’ 
the express terms of the document and, in my 
opinion, is not open to question. Under the 
document, the tenants agreed to pay to the 
landlord produce rent of a certain amount 
and on their failure to do so to pay its price, 


and the document, only merely for the con- 


venience of the parties or for the purpose of 
registration, goes on to state the value of the 
produce rent as existing at the time when the 
document was executed. In our opinion, that 
estimate of the value was not intended to 
modify, in any way, the terms of the contract 
between the parties which was that the’ 
tenants should pay a yearly rent in kind 
and that, in their failure to do so, they should 
pay its price. ; 


It has been suggested by the learned 
Vakil for the appellant that the amount has 
been stated inthe document as the sum to 
be paid by way of penalty. on breach of 
the contract and the provisions of section 
74, of the Contract Act have been relied on. 
In our opinion, the provisions of that section 
have no application to the present case. 
The clause providing for penalty in case of 
default follows the passage in question and 
provides that interest at a certain rate per 
month should be paid in default. Wesée no 
reason, therefore, to interfere, with the judg- 
ment and decree of the lower appellate 
Court. The appeal is accordingly dismissed 
with costs. : 

Appeal dismissed. 
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(s. C. 45. L. R. 88.) 
SIND JUDICIAL COMMIS3IONER’S 
' COURT. 
ORIGINAL Civit Sort No. 487 or 1909. 
May 31, 1910. 
Present:—Mr. Leggatt, A. J. O. 

H. H. MIR ABDUL HUSSAIN KHAN— 
> PUAtNTIFe 

4 , versus 
Musımmat BIBI SONA DERO AND OTHERS 


— DEFENDANTS. 

Cnstom—Opposed to Muhammadan Law—Proof~- 
Judgments—Ingtances Opinion —A fidavit—Entries in 
Revenue Records—Communications to Pleaders—Civil 
Procedure Code (Act V of 1998), s. 132, O. XIX—Oaths 
Act (X of 1873), sl 18—Evidense Act (I of 1872), ss. 1, 
3, 11, 18, 32, 33, 42, 126, 129. f 

Under section |139 of the Civil Procedure Coda, a 
statement sworn , before a foreign Court duly antho- 
rised to administer an oath would be admissible as 
an affidavit under Order XIX, Civil Procedare Code. 
c+ A declaration not sworn before a person authorised 

to administer an oath is not an affidavit. 

Where no oath is administered and the officer before 
whom a statement is mide does not purport to be 
acting in the capacity ‘of an officer authorized to 
administer an oath, the statement does not amount 
to an affidavit, for j the words of section 18 of the 
Oaths Act imply ‘that the officer must have authority 
to administer an oath. 

The Ruler of a protected State, who is exempt from 
personal attendance in British Indian Courts, cannot 
be cross-examined except by issuing a Commission to 
be executed in his own territory. But if ho is un- 
willing to submit!to cross-examination there would 
be no means of compelling him to do so, or of exo- 
cuting the Commission. 

Where a deponent, who has not been cross-examined, 
could not have been compelled to sabmié to cross- 
examination, it cannot be said that the adverse party 
had the right to cross-examine him; and where the 
adverse party hadj not the right to cross-examine, the 
affidavit is inadmissible under section 38 of the Eri- 
dence Act. i 

Affidavits that are admissible under the provisions 


of other Acis are not excluded by the Evidence Act, 


but affidavits not admissible otherwise cannot be ad- 
mitted or used as cvidence under section 32 or 33 of 
the Evidence Act, for, the Act doss not apply to 
affidavits and an affilavit is nob evidence within the 
meaning of section 8 of the Aci. 

Communications to be protected by section 126 of 
the Evidenca Alcs must be confidential. Com- 
munications made [ro a ploader for the oxpress pur- 
pose of beig incorporated in pleadings are made 
expressly for the purpose of disclosure and are, 
therefore, not protected. > 

A. custom allowing inzəsbuoas moirriazas or one 
permitting polyandry would be unenforceable as 
opposed to the spirit of Muhammadan Law. But a 
custom excluding ‘females from inheriting tho pro- 
perty of their paternal relations is not opposed to the 
fundamental principles of Muhammadan Law. 

There is no authority for the proposition that moro 
evidence is reqnired to prove a custom than to provo 
any other fact, | 
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As against third persons entries in mutation regis- 
ters would be of very little probative valuo, in tho 
absence of any other evidence in support of tho title 
of the persons to whom those entries relate, though 
if a witness were called to provo or disprove that 
title, the entry might be of value for purposes of 
corroboration or cross-examination, and probably 
entries made since the introdaction of the Record of 
Rights Act would be of somewhat more value than 
those made before it was passed. 

Assertions or denials of a custom in plaints or 
written statements are assertions or denials of the 
custom in a transaction, and judgments relating to tho 
custom are admissible to prove the litigation which 
amounts to the transaction. 

A judgment, not inter partes, relating to a right or 
custom, is proof of an instance or transaction in which 
the custom has been recognized or departed from, or 
which is inconsistent with its existence (section 13 of 
the Evidence Act). 

It would, also, be admissible under sections 11 and 
42 of the Evidence Act. 

The most cogent evidenca of customis not that 
which is afforded by the expression of opinion as to 
its existence, but by the enumeration of instances in 
which the alleged custom has been acted upon, and 
by the proof afforded by Judicial or Revenue Records, 
or private accounts and receipts, that the custom has 
been enforced. 

Facts.,—tThe plaintiff sued to recover 
the whole estate, valued at 13 lakhs of rupees, 
left by H. H. Mir Hussanali Khan Talpur, 
alleging that according to the family custom 
he was entitled to the whole estate, being a 
paternal nephew of the deceased, in prefer- 
ence to defendant No. 1, the sister of tha 
deceased. ‘The plaintiff claimed in the alter- 
native a moiety of the property, according to 
Muhammadan Law applicable to Sunnis, con- 
tending that the deceased was a Sunni. 

Mr. Lalchand, for the Plaintiff. 

Mr. Teckchand, for the Defendants. 

Judgment.—Before proceeding to 
discuss the evidence in the casa, I will dis- 
pose of one statement in writing which has 
bsen offered in evidence. It is Exhibit 47 
which was put in at a former stage of these 
proceedings as an affidavit made by H. H. 
Mir Faiz Mahomed Khan, Ruler of Khairpur. 

An affidavit is defined in Wharton’s Law 
Lexicon asa declaration in writing, sworn 
before a person having authority to administer 
an oath. In this instance Mr. Sadikali, Ex- 
hibit 766, before whom the statement was 
made, says that it was not made on oath or 
solemn affirmation, but was written at the 
dictation of H. H. Mir Faiz Mahomed Khan, 
who said it was a true statement. Tt is, 
however, contended that under section 13 of 
the Oaths Act X of 1873, mere omission to 
administer an oath does not affect the validity 
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of the statement. But the statement pur- 
ports to be taken by Mr. Sadikali as Vazir of 
the Khairpur State and Member of the Legis- 
lative Council, and as such he, admittedly, 
had no authority to administer an oath. It is, 
I think, correct to say that the persan before 
whom the affidavit is sworn must be acting 
in the capacity of a Court or Officer authoriz- 
ed to administer an oath, and not in some 
other capacity which is united in the indivi- 
dual. The following remarks from Hawkins’ 
Treatise on Pleas of the Crown are in point: 
“Ttseemethclear that nooath whatsoever taken 
before persons acting merely in a private 
capacity, or before those who take upon them 
to administer oaths of a public nature, with- 
out legal authority for their doing so, or 
before those who are legally authorized to ad- 
minister some kinds of oaths, but not those 
which happen to betaken beforethem............ 
can ever amount to perjuries in the eye of the 
law, because they are of no manner of force, 
but are altogether idle,” (Mayne’s Criminal 
Law of India, 2nd Edn., p. 531). Where no 
oath is administered and the officer before 
whom the statement is made does not purport 
to be acting in the capacity of an officer 
authorized to administer an oath, the state- 
ment does not amount to an affidavit, for the 
words of section 13 of the Oaths Act imply 
that the officer must have authority to ad- 
minister an oath. Under section 139 of the 
Civil Procedure Code, a statement sworn 
before a foreign Court duly authorized to 
administer an oath would be admissible as an 
affidavit under Order XIX, Civil Procedure 
Code. Mr, Sadikali states that in Khairpur 
he has the powers of a District Magistrate 
and also of a Sessions Judge, but this fact is 
of no avail, for, as he did not purport at the 
time to be acting in that capacity, he did not 
bring into operation the authority vested in 
him, from which, and from which alone, 
he obtains the power to administer an oath. 
Exhibit 47, therefore, not being a declaration 
sworn before a personauthorised to administer 
an oath is not an affidavit. 

Assuming, however, that Exhibit 47 is an 
affidavit, and that, the deponent being dead, 
it could legally be tendered as evidence under 
section 33 of the Indian Evidence Act, it 
would be inadmissible, because, plaintiff had 
neither the right, nor the opportunity, to 
cross-examine, for the Ruler of Khairpur 
-being exempt from personal attendance in 
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Court, the only way to cross-examine him 
would be by issuing a commission to be exe- 
cuted in his own territory, and were he un- 
willing to submit to cross-examination, there 
would be no means of compelling him to do so, 
or of executing the commission. But, where a 
deponent, who has not been cross-examined, 
could not have been compelled to submit to 
cross-examination it cannot be said that the 
adverse party had the right to cross-examine 
him. A legal right is the capacity residing 
in oneman of controlling, with the assent 
and assistance of the State, the actions of 
others, (Holland’s Jurisprudence, 10th Edn., 
p. 79). Where that capacity is wanting there 
is no rightin existence, and where the adverse 
party had not the right to cross examine, 
the affidavit is not admissible under section 
33 of the Evidence Act. 

There is, however, a more radical reason for 
excluding Exhibit +7 even if we assume it to 
be an affidavit in proper form. Provision 
is made by Order XIX of the Civil Proce- 
dure Code for the proof of certain facts by 
affidavit, and where this is done the affidavits 
would be matters before the Court, within 
the meaning of the words defining “proved” 
in section 3 of the Evidence Act. The Evi- 
dence Act itself, however, does not apply 
at all to affidavits, see section 1, and affidavits 
as such cannot, therefore, be rendered ad- 
missible under any section of the Act. Section 
33 renders admissible evidence given by a 
witness in a judicial proceeding or before any 
person authorized by law to take it. The 
word evidence is defined in section 3, but as 
the Act does not apply to affidavits, it is quite 
clear that an affidavit is not within the mean- ` 
ing of the words “evidence given by a 
witness.” An affidavit may be a docu- 
ment, but adocument also is not evidence 
given by a witness and is not, therefore, ad- 
missible under section 33. Affidavits that 
are admissible under the provisions of other 
Acts are not excluded by the Evidence Act, 
bat affidavits not admissible otherwise can- 
not be admitted under the Evidence Act or 
used as evidence, for, the Act doesnot apply 
to affidavits. Exhibit 47 is not admissible 
under section 32 as a mere statement by a 
person who is dead, for, it was not made 
before the dispute aros3, but was actually 
made for the purposes of this case. As I have 
not been shown any provision of any Act 


under which Exhibit '47 could be admitted I 
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hold that it is‘ inadmissible. 
% x x * 
Objection has been taken to the examination 

of Mr. Chuharmal, the plaintiff's pleader, 
as a witness on behalf of the plaintiff, to 
depose to facts which came to his know- 
ledge before [he was retaized by the plaintiff, 
and reliance is'placed on the remarks in R.D. 
Sethna v. Mitza Mahomed Shirazi (1). No 
doubt, it would have been better to dispense 
with his evidence, but Mr. Tekchand took 
no objection till two days after his examina- 
tion was concluded, and as his evidence is on 
the record it |cannot now be expunged. It 
was not until Mr. Tekchand was arguing 
the case after|all the evidence had been re- 
corded, that hé took the further objection 
that part of Mr. Chuharmal’s evidence relates 
to matters with' which he was made acquaint- 
ed for the purpose of his professional employ- 
ment, and that, therefore, the express consent 
of his former ¢lient, required by section 129 
of the Evidence, Act, was necessary. In this 
instance also ithe evidence is on the record 
and cannot bejexpunged. But I think, it is 
clear that the communication is not privileged 
under section 126 of the Evidence Act. Com- 
munications to ‘be protected by that section 
must be confidential. The words usedin it 
are indeed “any communication &e.,” but the 
word , “disclose” shows, and common sense 
seems to demand, that the privileged com- 
munication must be confidential or private, 
Memoon Hajee| ‘Haroon Mahomed v. Molvt 
Abdul Karim (2). This ruling was followed 
in Framji Bhicaji v. Mohansing Dhansing 
(3). Again in Emperor v. Mariane G, 
` Rodrigues (4) it was laid down that’ section 
126 of the Evidence Act can have no applica- 
tion where the |statement made bya client 
to his solicitor was made, not as confidential, 
bub for the purposes of communication. In 
the present instance the communication was 
made to the pleader in order that it might 
be communicated to the Court as one of the 
statements in a:plaint and in order that a 
decree might be obtained, and, as may be 
seen from Exhibit 329, the decree in that 
suit, that statement was actually made in the 
‘plaint. It was not in any sense a confidential 
communication, but on the contrary was made 
expressly for disclosure and express consent 
to the disclosure was, therefore, actually 


given by the client. 
(1) 9 Bom. L. Ri 1044, 
(8) 18 B. 263, 








(2) 3 B. 91 at p. 93. 
(4) 5 Bom. L, R, 1 
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We have now to consider the question 
covered by issue No. 10 which runs as 
follows: Is there any valid custom exclud- 
ing females from inheritance as alleged in the 
plaint and if so, does it bind and govern the 
family of the parties? The suit was first 
instituted in the District Court of Hyderabad. 
In the plaint the plaintiff said in para. No. 5 
“According to the presiding ancient custom 
of the family of the parties and the law 
applicable to them the plaintiffis the heir 
and entitled to the entire property left by the 
deceased and the defendants have no right or 
interest therein.” In that suit the District 
Judge made an order against which the 
defendants preferred an appeal and in setting 
aside that order the Court of the Judicial 
Commissioner remarked that the statement 
as to the custom was very vague, and also 
indicated that the suit was instituted in the 
wrong Court. Accordingly, plaintiff institut- 
ed the present suit in the Court of the 
First Class Sub-Judge, whence it was later 
on transferred to the District Court. In his 
new plaint plaintiff states “According to the 
custom regulating the inheritance by females 
in the family of the parties and amongst 
respectable Balochis and Sardars, which 
custom is ancient and invariable and has been 
acted upon from time immemorial, and which 
has obtained amongst Sunnis and Shias 
alike, a woman is entitled to her proper 
dowry according to the rank or status of the 
family, and she has no other right of 
inheritance to the property of her paternal 
relations.” Jt will be noticed that the custom 
is said to be binding on the families of the 
parties and on respectable Balochis and 
Sardars, and women are said to be entirely 
excluded from inheritance of the property of 
paternal relations. It is of considerable 
importance to realize accurately the custom 
set up, for the defence tried to show that in 
some cases a widow had inherited a share of 
the property of her husband, but, so far as 
the custom alleged is concerned, there is no 
reason why she should not do so. A husband 
is certainly not one of the paternal relations 
of his wife and, therefore, inheritance by a 
widow has nothing to do with the custom, and 
the question whether or not she can inherit 
does not arise in the present case. The 
custom set up then is that no woman is 
entitled to inherit the property of her 
paternal relations, No exception is made to 
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this rule and the custom, therefore, provides 
for the absolute exclusion of all women by 
any male relation of that woman’s father. 
Under the Muhammadan Law, the only 
women who are entitled to succeed, either as 
sharers or as residuaries, to the property of 
their paternal relations are daughters and 
sons’ daughters and sisters and true grand- 
mothers, other women take only as distant 
kindred who, for all practical purposes, may 
be omitted. In ordinary cases the women 
who would take as sharers or residuaries 
would be only sisters and daughters, and as a 
natural result, most of the evidence deals with 
their rights, though the broad custom provides 
that no woman is entitled to inherit at all. 

Under the ordinary Shia Law, the deceased 
having been a Shia, if the custom alleged be not 
proved, defendant No. 1 would get the whole 
property, for a sister of any kind takes the 
whole as against the children of a deceased 
brother or sister. Wilson’s Digest of Anglo- 
Muhammadan Law, para. 465. If, however, 
the custom is proved defendanis will be 
entirely excluded and plaintiff will get the 
whole. The defence suggested that, even if 
the custom be proved, defendant No. 2 would 
exclude plaintiff who is the son of deceased’s 
half brother, because defendant No. 2 is the 
son of deceased’s full sister. But apart from 
the fact that nothing of the sort was alleged 
in the written statement, there appear to be 
good reasons for holding that this contention 
is not sound. If the custom is proved, 
inheritance will be governed by custom and 
not by law, but even by law, as defendant No. 
1, the mother of defendant No. 2, is alive, 
defendant No. 2 himself has no rights at all 
and consequently cannot possibly exclude any 
one. Mr. Tekchand points out that if there are 
no brothers or sisters of any kind, children 
of deceased’s brothers or sisters stand in the 
place of their respective parents, (Wilson’s 
Digest para. 466), but this rule cannot possi- 
bly apply, for there is a sister, and defendant 
No. 2 cannot stand in the place of his 
mother for she is not deceased. Even, how- 
ever, were she deceased, as she herself would 
be excluded, defendant No. 2, who, as the 
rule specifically lays down, stands in her 
place, would be excluded also. 

Mr. Tekchand urges that no custom can 
be set up by the parties, or recognised by the 
Courts, which is repugnant to ordinary law. 
What he really means by this is not quite 
clear, In a sense every custom must be 
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repugnant to ordinary law, for, otherwise the 
course of inheritance sone to be upheld 
would not ba based on custom at all but 
would mercly be the fulfilment of the law. 
Mr. Teckchand relies on Tarachand v. Beeb 
Ram (5), where it is laid down: “The 
authors who deal with this subject are all 
discussing customary law as applicable to a 
whole community, or a large section of it. 
They would never have conceived it possibls 
for a customary law, antagonistic to the 
general law, to be established by the evi- 
dence of the acts of a single family, confessed- 
ly subject to that general law.” This case 
was followed in Madhavrao Raghavendra v. 
Balkrishnt Raghavendra (6). It is, however, 
noteworthy that in this latter case the custom 
was said to be admittedly opposed to Hindu 
Law, and the ordinary custom among persons 
bound by that law. In Bhau Nanaji Utpat 
v. Sundrabat (7), both these cases are con- 
sidered in the course of an exhaustive judg- 
ment on the subject by Mr. Justice West, 
who points out that the rule is too broadly 
laid down therein, and that if the dictum is 
to be taken in its broadest sense, there can 
be no such thing as family custom as a 
source of law. At page 266 we find that “In 
the Sutras of Gautama, it is said that in the 
cases where the customs of countries, classes 
and families are not expressly founded upon 
a passage of the Veda they are notwithstand- 
ing lo be observed if they are not clearly 
against the principles of the sacred writings, 
such as would be for instance, marrying the 
daughter of a maternal uncle.” It cannot, we 
think, be said, regard being had to the con- 
siderations on which we have dwelt, that the 
special rule of inheritance proved to exist in 
this case, is so repugnant to the fundamental 
principles of Hindu Law, that recognition 
should be refused toit according to the test 
that would be applied by Hindu Lawyers.” 
It is significant that in that case the custom 
which was held not to be repugnant to the 
fundamental principles of Hindu Law, was a 
custom excluding daughtersfrom inheritance, 
and, though purely a family custom, it was 
recognised as having the force of law. Again 
in Surendra Nath Roy v. Musammat Heeramonee 
Bur moneah (8), it is laid down by the Privy 


Council: “The prevalence in any part of 
(5) 3 M. H. C. R. 50 at p. 57. 
(6) 4 B. H. C. R. A.C. J. 113. 


(7) 11 B. H. C. R. 249. 
we Ja M. I. A. S1 at p. 91; 10 W. R. 35; 1 B. L, Re 
0.) 26. 
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India ofa special course of descent in a family, 
differing from the ordinary course of descent, 
in that place, of the property of people of 
that class or| race stands on the footing of 
usage or custom of the family.” In Ramrao 
Trimbaky. Yeshwantrao Madhavrao (9) a family 
custom was recognised and upheld. Now in 
Bhau Nanaji Utpat v. Sundra Bat (7), it is 
said (at p. 273) “St seems highly probable 
that in the earliest form of Hindu Law women 
were generally excluded from inheritance,” 
and this proposition was accepted as correct 
in Lallubhai Bapubhat v. Mankuvarbat (10). 
Mayne says “My view is that Hindu Law is 
based upon immemorial custom, which ex- 
isted prior ‘to, ` and independent of, 
Brahmaism.”| Mayne’s Hindu Law, 5th Edn, 
p. 4. It, therefore, follows that if a family 
custom is congonant with the original custom 
which is the foundation of Hindu Law, it 
cannot be repugnant to the general prin- 
ciples of .the| latter; but it would seem 
that even this amount. of consonance is 
not required, for the Privy Council has laid 
down that the'duty ofa European Judge who 
is to administer. Hindu Law, is not so 
much to enquire whether a disputed 
doctrine is fairly deducible from the earliest 
authorities, as to ascertain whether it has been 
received by |the particular school, which 
governs the district with which he has then 
.to deal and has there been sanctioned by 
usage. Tor, under the Hindu system of law, 
clear proof of usage will outweigh the written 
text of the law. The Collector of Madura 
v. Mootoo Rama Linga Sathu Pathy(11). Now 
all these cases relate to Hindu Law which 
is based on custom and even if we admit that 
a custom opposed to the ordinary Hindu Law 
will not be reesgnised unless it is consistent 
with that custom on which Hindu Lawis found- 
ed,itis very difficult to see how any such prin- 
ciple can beapplied to Muhammadan Law which 
is entirely independent of custom. What are 
the fundamental principles of Muhammadan 
Law to which the custom set up must not ba re- 
pugnant? They cannot be the ordinary rules 
of law as they appear in the books of authority 
for, if so, no custom as opposed to law could 
ever be recognised. Are they not simply those 
principles which] embody the difference between 
right and wrong? “When merchants have 
disputed as to what the governing rule 
(9) 10 B. 327, ! (10) 2 B. 388. 
(11) 12 M: I. A. 897 at p. 486; 10 W. R. (P. C.) 17; 
1 B. L, R. (LOJ 1 
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shouid be the Courts have applied to the 
mercantile business brought before them, 
what have been called legal principles, which 
have almost always been the fundamental 
rules of right and wrong,” Robinson v. Mollett 
(12). I think the fundamental principles of 
Muhammadan Law must be taken to be those 
rules of justice, equity and good conscience 
which would be recognised by aMuhammadan 
jurist. A enstom allowing incestuous 
marriages or oi epermilting polyandry would 
be unenforceable as opposed to the spirit of 
Muhammadan Law. JI cannot, however, see 
anything opposed to justice, equity and good 
conscience in the custom set up by the plain- 
tiff. It is merely a rule of inheritance much 
like the rules of Muhammadan Law and is in 
particular very similar to the rule by 
which a sister excludes sons and daughters 
of deceased brothers and sisters. Exclusion of 
women by custom, and special rules of 
inheritance have been recognised repeatedly 
by Courts in this country. In Mohomed 
Azmat Alikhan v. Lali Begum (13) the widow 
was held to be excluded from inheritance by 
the custom of the family, and did not appeal 
to the Privy Council which referred 
to the decisions of the lower Courts and 
accepted the point as settled. In Mahomed 
Riasatali v. Hasan Banu (14) and in H. H, 
Mir Imambua Khan v. Bibi Jahun Khatun 
(15) a family custom which entitled a widow 
to enjoy for life the property left by her 
deceased husband was recognised, In Mirza 
Mahomet Akul Boo v. Mirzı Mahomed 
Kayum Beg (16) a custom of snecession 
by primogeniture was held valid. In 
Bai Khela Dusu Dall (17) a custom by 
which a male first cousin excluded daughters 
and sisters was recognised. Ib is true that 
in that case the parties were Borahs, 
but the decision in no way depended upon 


that. A consideration of these cases makes 
it clear, I think, that bə the funda- 
mental principles of law what they 


may, the custom set up is not one which the 
Courts would refuse to enforce if its existence 


were properly proved. 
Now Mr. Teckchand urges that the custom 
must be very stric'ly proved, and with this 
I quite agree, but I think Mr. Tekchand 
(12) L. R. 7 E. & I App. 816. 
(13) 8 C. 422, 9 I. A, 8. 
(14) 21 C. 157; 20 I. A. 155. 
(15) Selected Decisions of the Sind Sadar Court 
Vol. 1 p. 71. (16) 25 W. R. 199 
(17) 5 B. H.C. R., A. C. J, 123. 
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desires to go beyond the meaning of the 
words and to urge that, unless quite an ex- 
ceptional amount of evidence in support of 
the custom be forthcoming, the Court will not 
give effect to it. That is a proposition to 
which I cannot assent. In Gopalayyan v. 
Raghupatiayyan (18) it is said “the evidence 
should be such as to prove the uniformity and 
continuity of the usage, and the conviction 
of those following it that they were acting in 
accordance with law, and this conviction 
must ba inferred from the evidence. In 
Ohandika Bakhsh v. Muna Kuar (19) where 
four instances at most could be adduced 
in support of the alleged custom, and 
those of a comparatively modern date, 
it was held by the Privy Council that the evi- 
dence was insufficient. In Basava v. Lingan- 
garda (20) we find it said “More evidence is 
rigorously exacted when it is sought to 
prove an alleged family custom.” The only 
authority given there for this proposition 
is the case of Suria Ran v. The Raja of 
Pitapur (21) but neither in the judgment 
of the High Court nor in the judgment of 
the Privy Council is such a rule laid down in 
that case. The same Judges who decided 
the caseof Basava v. Lingangavada(20) decided 
also Desai Ranchoddas v. Rawal Nathubai (22) 
but there they do not go further than to say, 
citing from Shidojirav v. Nadkojirav (23) 
“The course of practice upon which the 
custom rests, must not be kept in doubt but 
must be proved with certainty,” a proposition 
which is undoubtedly correct. In Mtrabavi 
v. Vellayanna (24) it was merely held that 
the custom alleged was not proved. In 
Hirabai v. Gorbai(25) it was laid down that a 
special castom amongst Khojas, they having 
been originally Hindus, need not be strictly 
proved to be ancient, invariableand submitted 
to as legally binding, but the Court will act 
upon satisfactory evidence that it has been 
the general custom and accepted as such by 
the great majority of the Khoja community. 
This laxity of rule was referred to and depre- 


cated in Rahimatbai v. Hirbai (26). In 
(18) 7 M. H. ©. R. 250. 
(19) 4 Bom. L. R. 376; 29 I. A. 70 (P. 0.) ; 60. W. 
N. 425; 24 A. 278. 
(20) 19 B. 428 at p. 458. 
(21) 9 M. 499; 13 I. A. 97. 
(22) 21 B. 110. 
. H.C. R. 228, 
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Garuradhwaja Prasad v. Superundhwaji 
Prasad (27), the Privy Coancil said “By 
section 49 when the Court has to form 
an opinion or, inter alia, the usages of any 
family, the opinions of persons having special 
means of knowledge thereon are also relevant. 
But by section 60, if oral evidence refers to 
an opinion, or the grounds on which that 
opinion is held, it must be the evidence of the 
person who holds that opinion on those 
grounds. Their Lordships think it is admis- 
sible evidence for a living witness to state his 
opinion on the existence of a family custom, 
and to state as the grounds of that opinion 
information derived from deceased person3 
sadist NA EN But it must be the expression 
of independent opinion based on hear- 
say and not mere repetition of hearsay.” 
Again in Ramakanta v. Shamanand (28), 
where the existence of a family custom was in 
question the Privy Council said: “The 
evidence in support of it must- be clear and 
unambiguous, and must give to the alleged 
custom the character of certainty which is 
essential to its validity.” ‘These are the 
cases relied on by Mr. Tekchand, but none 
of them, with the possible exception 
of Basava v. Lingangavda (2)), support his 
contention that more evidenca is required 
to prove a family custom than to prove other 
facts in issue. The Court must, of course, 
scrutinise the evidence with care, but, having 
done so, all that remains for it to do, is to 
decide whether that evidence is sufficient 
to lead the Court to believe that the custom 
exists, or to consider its existence so probable 
that a prudent man ought, under the cir- 
cumstances of the particular case, to act upon 
the supposition that it exists; if so, ib will 
hold the custom proved. There is no authority 
for the proposition that more evidence is 
required to prove a custom than to prove any 
other fact in issue. Nor need each item of 
evidence be sufficient in itself to prove the 
custom, it is enough if the cumulative effect 
of all the evidence is conclusive, Nitrpal 
Singh v. Jaipal Singh (29). 

The evidence adduced by the parties con- 
sists of the statements of witnesses who 
give their opinions and depose to instancas, of 


plaints and certain other judicial records, 

(27) 23 A. 37 at p. 61; 27 I. A. 238. 

(28) 11 Bom. L. R. 530; 6 A. L. J. 364; 18 0. W. N. 
581; 9C. L. J. 499; 36 O. 590; 19 M. L. J. 239; 6 M. 
L. T. 84; 1 Ind. Cas. 744. ; 

(29) 19 A. 1; 23 L A. 47. 
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of judgments,, and of Revenue Records. 
l have already held that an extract from a 
Revenue Register is admissible to show the 
existence of the fact that names of females 
are entered |therein. It has, however, been 
suggested that the entries in Government re- 
gisters are evidence of title, and that the 
ruling in Buharo wd. Sujawai v. Tilokomal 
wd. Sadarangmal (30), is not correct, and 
reliance is placed on the Privy Council ruling 
in Chokey Singh v. Jote Singh (31), where 
their Lordships say. “This mutation of names 
by itself confers no proprietary title,” stress 
being laid on the words “by itself.” So also 
in Pandurang v. Anant (32), it was held by 
Mr. Justice Chandavarkar and Mr. Justice 
Jacob, that the fact that certain lands are 
entered in the Government records in the 
name of a particular person, is not sufficient 
by itself to . prove that person’s owner- 
ship in those lands. It can only be evidence 
of that person’s title as owner, when taken 
with something else. Again in Musammat 
Parbati v. | Rani Chandarpal (33). Their 
Lordships of the Privy Council say with res 
ference to objections raised to the admission 
of entries made in village records, “Speaking 
broadly these objections seem to their Lord- 
ships to have been material rather to the 
weight than to the admissibility of the parti- 
cular evidence, which was prima facie admis- 
‘sible as purporting to be made by the proper 
officer in performance of a special duty and 
presumably with due regard to the rules laid 
down for his guidance.” 

From the „Privy Council rulings above 
cited, it would certainly seem that such 
entries, or rather the fact that there had been 
mutation of names, which fact would be prov- 
ed by the entry, would afford some evidence 
of title. I'think, however, that as- against 
third persons, such entries would be of very 
little probative value, in the absence of any 
other evidence in support of the title of the 
persons to whom those entries relate, though, 
no doubt, if a witness were called to prove 
or disprove, that title, the entry might be 

. of value for purposes of corroboration or 

(30) S. S. C. R. for 1899 at p. 69. 

(31) 11 Bem. L. R. 69; 18 0. W. N. £74; 6A. L.J. 
109; 90. L. J. 152; 5M. L. T. 167; 31 A. 73; 19 M. 
L.J. 123; 20.6 | 288 ; 1 Ind. Cas. 166. 

(82) 5 Bom; L. R. 956. 

(33) 11 Bom. L. R. 890 at p. 899;6 A. L. 767 (P. 
C.) ; 10 C. L. J. 216; 18 C. W. N. 1075; 12 0. C. 304; 


81 A. 457; 4 anes Cas. 25, 
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cross-examination, and probably entries made 
since the introduction of the Record of Rights 
Act would be of somewhat more value than 
those made before it was passed. In this 
case, however, the entries stand alone and, 
therefore, seem to me of but little importance. 
Assertions or denials in plaints or written 
statements are assertions or denials of the 
custom in a transaction, and judgments 
are admissible to prove the litigation which 
amounts to the transaction. I think, how- 
ever, that judgments in this case are also 
admissible qua judgments under section 42 of 
the Evidence Act. The custom set up here 
is afamily custom, and the question arises 
whether it is a public or general custom, or 
whether it is a matter of a public nature with- 
in the meaning of that section. By section 
48 ihe expression “general custom” is said 
to include customs common to any consider- 
able class of persons, and as in this case 
the custom is alleged to govern inheritance 
among all Talpurs and also among respectable 
Palochis, I think, it may be admitted 
that this custom is a general custom. The 
expression “public custom’ is nowhere 
defined in the Act, but it would seem that in 
English Taw a family custom would nob be 
considered a public custom. Under section 
42, however, judgments are relevant if they 
relate to matters ofa public nature. In 
Ameer Ali and Woodroffe's Law of Evidence, 
3rd Edn. p. 445, it is said that the relevancy 
of adjudications upon subjects of a public na- 
ture (which means subjects of public or general 
interest, and will thus include, public or 
general rights of customs), forms an excep- 
tion to the general rule as to the admissibility 
of judgments. Now, if a family custom such 
as is here setup, is a general custom, as I 
think itis, and if matters of a public na- 
ture include general customs, it is clear 
that judgments relating tosuch family customs 
as the present one, though not inter partes 
are admissible under section 42 of the Evi- 
dence Act, and I havo already held that judg- 
ments are admissible under section 13 of 
the Act, as proof of the litigation culminat- 
ing in a judgment which litigation amounted 
to. a iransaction. The question, however, 
mises for what purposes the judgment 
may be used. Mahomed v. Hassum (34) 
is a case relied on by the plaintiffs to show 
that if admitted at all the judgment could 
(34) 81 B. 143; 9 Bom. L. R. 65, 
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only be used to provea transaction in which 
there has been an assertion or denial. There- 
in Mr. Justice Beaman in his judgment held 
that a judgment not inter partes was admis- 
sible to prove that in 1886 there was a dis- 
pute about the genuineness of a sale-deed, but 
that it could not be used for any ulterior 
purpose. No doubt, the words of the judg- 
ment were meant toapply to that particular 
case and Ido not think that the use of the 
judgment in this case, need be confined, even 
under "section 13, to proving an assertion 
or denial. Iam of opinion that a judgment 
not inter partes, relating to a right or custom 
such as this, is proof of an instance or tran- 
saction in which the custom has been re- 
cognised or departed from or which is in- 
consistent with its existence. The fact that 
in a certain family a daughter claimed a 
share of the property of her deceased father 
is, no doubt, of value in considering the exist- 
ence or non-existence of a custom, but the 
fact that her claim was allowed or rejected is 
of much greater importance, and what better 
evidence can we have than a judicial record 
of the fact? The objection as to res judicata 
does not seem to me to arise. The judgment 
is merely a piece of evidence perfectly cap- 
able of rebuttal and it can be used as such. 

I think, moreover, that a judgment would 
be admissible under section 11 to prove 
the adjudication of the dispute, for, the fact 
that a Court has decided the point in a parti- 
cular way in another family, would, in connec- 
tion with other facts, make the existence or 
non-existence of the fact in issue highly 
probable. 

Whether, however, the judgment be admis- 
sible under section 42 or under section 
13 or under section 11, it is clearly ad- 
missible in proof of a decision in favour of 
the existence or non-existence of the custum, 
for, we find that in Mohesh Chunder Dhal v. 
Satrughan Dhal (35), where the question of 
the existence of a kulachar or family custom 
arose, their Lordships held with reference 
to certain decrees in suits between members 
of familes belonging tothe same group, “these 
decrees do not, of course, bind the parties to 
the present suit, but they go a long way to 
show the prevalence of the custom among 
families having a common origin and settled 
in the same part of the country.” 


(35) 29 O. 343; 4 Bom. L. R. 872; 6C. W. N. 459 
at p. 464; 29 T. A, 62 (P, C.) 
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In considering the probative value of the 
various items of evidence in this case, it 
must be borne in mind that while the custom 
is stated to be binding on all Talpurs it is 
not saidto be binding on all Balochis, but 
only on respectable Balochis and Sardars, and 
it is, therefore, plain that, though instances. in 
which Talpurs have nnt followed the custom, 
must of necessity be important, it by no means 
follows that allinstances in which Balochis 
have not followed it are of much significance. 
The Balochi custom is only of real import- 
ance by way of corroboration, and as evidence 
that the Talpur custom is ancient and im- 
memorial, for the Talpurs are themselves 
Balochis, and if they and other Balochis have 
a custom in comnion, it would seem that the 
custom must have beenin existence consider- 
ably before the time of the original founder 
of the Talpur family. 

The oral testimony in the case is, as is only 
natural, almost exclusively that of Talpurs and 
Balochis. We have the opinion of very many 
members of the family to which the parties 
belong as to the existence or non-existence of 
the custom, and we have a number of alleged 
instances of exclusion and also some instances 
in which females are said to have inherited. 
The most cogent evidence of custom is not that 
which is afforded by the expression of opinion 
as tothe existence, but by the enumeration 
of instances in which the alleged custom 
has been acted upon and by the proof afford- 
ed by judicial or revenue records, or private 
accounts and receipts, that the custom has 
been enforced, Lachman Rai v. Akbarklan 
(36). It is accordingly necessary to consider 
what weight should beattached to the opinions 
of the witnesses and to test with some carethe 
evidence relating to each alleged instance as 
in Basava v. Inngangavda (20) and Desat 
Ranchoddas v. Rawal Nathu bai (22). I will 
first consider the oral evidence on each side 
beginning with that in favour of the plaintiff, 

Plaintiff himself says that a mother anda 
sister and a daughter are all excluded entire- 
ly from inheritance. He has examined about 
the custom 34 witnesses, of whom 11 are Mirs 
and the rest Balochis. Except nine, all of 
them say that a woman can never inherit the 
property of her father or brother at all, mean- 
ing that any male agnate of the deceased 
would exclude them, and this is in entire 
accord with the custom setup in the plaint, 

(36) 1 A. 440, 
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Of the remaining nine witnesses, Mir Abdalla 
Khan, Exhibit No. 330, Mir Murid Ahmed, 
Exhibit No. 331, Mir Dost Mahomed, Ex- 
hibit No.. 388, and -Bakarkhan, Exhibit 
No. 397, say that a sister anda daughter 
are excluded only by any male descendant of 
the grandfather, but none of them gives any 
instance of inheritance by a sister or a 
daughter in the absence of any male descend- 
ant of the grandfather, and Mir Abdulla 
Khan and Mir Dost Mahomed say that there 
never has been such an instance. H. H. Mir 
Haji Fateh Khan, Exhibit No. 377, says that 
married daughters and sisters are excluded, 
but unmarried daughters and sisters are 
entitled to inherit, but he adds that in his 
experience no unmarried sister or daughter 
has ever received any share by inherit- 
ance. Mir Mahomed Ali Khan, Exhibit No. 
372, says a daughter is not entitled toin- 
herit, and he gives an instance of exclu- 
sion ofa sister by a cousin. Gulmahomed, 


. Exhibit No. 376, does not actually state what 


the custom is but gives instances of the 
exclusion of daughters by sons and of a 
- daughter by a nephew. Bahawalkhan, Ex- 
hibit No, 378, is not very clear, but says 
sisters and daughters get something by way of 
maintenance. We tbus find that while 25 
witnesses fully support the custom, four 
limit the exclusion to exclusion by male de- 
scendants of the grandfather, and one says 
unmarried sisters and daughters can inherit, 
but none of them gives-any instance at all of 
inheritance by any sister or daughter, married 
or unmarried, while tha instances they do 
give fully support the custom as do those 
given by the remaining four witnesses who do 
not state very definitely what the custom is. 
Most of plaintiff’s witnesses are men of good 
family -and no sufficient reason has been 
suggested for supposing that they would de- 
liberately give false evidence in support of a 
custom which they know does not exist, but 
we can arrive at the safest conclusion as to 
the value of their evidence by considering the 
instances to which they are able to depose. 
All the Mirs, except a few unclassed 
witnesses, are descended from a common 
ancestor Kaku Khan, son of Shahukhan. 
Kaku Khan had eight sons and, accord- 
ing to the plaintiff, all their descendants are 
bound by this custom. Except H. H. Mir Haji 
Fateh Khan, Exhibit No. 377, all the Mirs 
called as witnesses, who are shown to be de- 
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scended from Kaku Khan, are descended from 
his son Mir Hotak Khan. Mir Haji Fateh 
Khan is descended from another son Mir 
Mantk Khan and belongs to what is called 
the Mankani family. Of the descendants of 
the other six sons, nothing has been said 
by either side, and it has not been shown 
whether any of their descendants are alive. 

Taking first the Mankani family, we have 
the evidence of the oldest living member, H. 
H. Mir Haji Fateh Khan, Exhibit No. 377, 
who deposes that his son, Mir Ghulamshah, 
married the daughter of Mir Karamkhan and 
she did not inherit any part ‘of her father’s 
property, and says that he and his brothers 
inherited the whole of the property left by 
their father Mir Haji Sher Mahomed Khan and 
that their sisters got nothing. He is the only 
Mankani called land is not in-any way contra- 
dicted. He is a man of high position and I 
see no reason to disbelieve him. This leaves 
only the descendants of Mir Hotak Khan in 
this family, and most-of the efforts of the 
parties have been directed towards proving 
instances of the custom or its breach among 
his descendants, who appear ba be very 
numerous. 

Mir Hotak Khan had two sons, Mir 
Shahdad Khan and Mir Shahak Khan, from 
whom are descended the Shahdadanis and 
Shahwanis, respectively. Mir Shahdad 
Khan had four sons, Mir Jam Nindo Khan 
and Mir Chakar Kban and Mir Bahram Khan 
and Mir Khairo Khan. No descendant of 
Mir Jam Nindo Khan or Mir Khairo Khau 
has been culled by either side and it is not 
shown whether any of their descendants are 
alive. Of the Shahdadanis, therefore, only 
the descendants of Mir Chakar Khan and 
Mir Bahram Khan are left. Now Mir 
Bahram Khan had three sons, Mir Bijar 
Khan and Mir Sobdar Khan and Mir 
Mahomed Khan, the last of whom found- 
ed the Mahmudanis, none of whom are shown 
to bə alive. Of the male descendants of Mir 
Sobdar Khan, only plaintiff and defendant 
Their family 
is the Shahdadani family proper, the des- 
ceudants of Mir Bijar Khan calling them- 
selves Bijranis and the descendants of Mir 
Chakar Khan calling themselves by obher 
names. 

Both plaintiff and defendant No. 2 have 
been examined and naturally plaintiff 
supports the alleged custom. He has scarce- 
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ly been cross-examined at all on this subject, 
but that is, perhaps, also natural. From him 
were elicited some instances in which a widow 
took all the property, but, as I have said, 
that has nothing to do with the alleged 
custom. Plaintiff refers to many instances in 
which he.says women have been excluded 
from inheritance, but it does not appear that 
he has any personal knowledge about them. 
I shall, however, refer to them briefly as I do 
not wish to omit any alleged instance. He 
says, that Mir Fateh Ali Khan the brother 
of his great grandfather, left one son and two 
daughters and that one daughter married 
the grandfather of defendant No. 2 and that 
neither daughter got any share of his pro- 
perty at his death. Other instances given 
by him of persons who died leaving sons and 
daughters and whose daughters were ex- 
cluded from inheritance were, — 

Mir Subedar Khan son of Mir Fatehali 
Khan. 

Mir Ghulamali, Mir Muradali and Mir 
Noor Mahomed Khan senior. Of these, one 
of the sons of Mir Muradali was defend- 
ant No. 2’s _ greatgrandfather, while 
one of the daughters of Mir Noor Mahomed 
senior married the deceased Mir and one of 
his sons was father of defendant No. 2. De- 
fendant No. 2admils that the sons got the pro- 
perty butsays that Mir Noor Mahomed Khan 
gave them the property during his life-time, 
as to which he is not corroborated by any 
one. Plaintiff further says that Mir Fateh 
Ali Khan, son of Mir Sobdar Khan, died 
leaving a brother and a sister and that the 
sister got no share of his property, and that 
Mir Shahdadkhan son of Mir Nur Mahomed 
Khan left ə brother and two sisters, the 
brother being the husband of defendantNo. 1, 
and one of the sisters being married to the 
deceased Mir, and that the sisters got no 
share of the property. ‘This instance is also 
mentioned by Mirza Lutifali Beg Exhibit 
No. 365 who says the deceased Mir told him 
the brother would get the property. Defend- 
ant No. 2 also admits that his father 
inherited Mir Shahdad Khan’s property and 
says the sisters got pensions from Govern- 
ment as to which he is not corroborated and 
which does not seem any explanation of the 
exclusion of the sisters from inheritance. 
Plaintiff says his grandfather Mir Nasir 
Khan left sons and one daughter, defendant 
No. 1, who was excluded by the sons. De- 
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fendant No. 2 admits that the property at 
Calcutta went to the sons but says his mother 
got all the property at Hyderabad. It does 
not, however, appear that Mir Nasir Khan 
left any property at Hyderabad. Plaintiff 
says that Mir Yar Mahomed, brother of his 
grandfather, died leaving a brother and a 
sister and that the brother inherited all the 
property. This defendant No. 2 admits, but 
says the sister got part of her mother’s pen- 
gion, which explanation does not touch the 
point in issue. Plaintiff says his cousin Mir 
Bijarkhan left a son and daughter, the latter, 
being excluded by the former, but he was a 
distant cousin and if does not appear how the 
plaintiff knows this. Another instance alleg- 
ed by plaintiff is the case of Mir Ghulam 
Hussain son of that Mir Bijar Khan who 
died leaving three sons and two daughters, 
and the sons excluded the daughters. This 
is a well authenticated instance deposed 
to by Mir Abdulla Khan, Exhibit No, 
330, one of the sons, and by H. H. Mir 
Haji Fateh Khan, Exhibit No. 377, whose 
sons married the daughters of this very 
Mir Ghulam Hussain, and also by Mr. 
Chuharmal, Exhibit No. 325, and Mirza 
Lutfali, Exhibit No, 365, who say that there 
being a dispute, the deceased Mir gave in- 
structions to Mr. Chuharmal to file a plaint, 
and told him that by the custom the 
daughters would be excluded from inheritance. 
Another instance given by plaintiff is that of 
Mir Ahmed Khan, who died leaving a son 
and a daughter and the daughter who was the 
wife of defendant No. 2, was excluded from 
inheritance. This has not been contradicted 
by defendant No. 2 in his evidence. Mir Jan 
Mahomed and Mir Ghulam Hussain are 
others whose sons, according to plaintiff, 
excluded the daughters, butthey are distant 
cousins and it is not shown how plaintiff 
knows this. 3 

Defendant No. 2 says that Mir Mahomed 
Khan died leaving two nephews, one half 
sister, a step-mother and a widow and that 
the widow held all the property for her life 
and that it then went to the nephew, the 
deceased Mir, with the consent of defendant 
No. 2 and his mother and his aunt. -As to 
this consent he is nut corroborated and such a 
statement is very easy to make. If they did 
consent, their acquiescence may well have 
been due toa knowledge that they had no 
right to inherit, It seems probable that 
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a childless widow by another custom takes 
all the property for her life and that at her 
death it goes to the heirs of her husband. 
The defence witness Mir Rustomkhan, 
Exhibit No. 593, says so and many other 
witnesses have deposed to much the same 
effect. Itappears that that case was exactly 
similar to the present case, for, there as here, 
there was the son of a half brother, the 
deceased Mir, and a sister, and the son of the 
half brother, admittedly; inherited all the 
property. 

Turning now to the Bijranis or ‘descend- 
ants of Mir Bijar Khan brother of Mir 
Sobdarkhan, we find that only one has been 
examined. He is Mir Abdullah Khan, 
Exhibit No. 830, who deposes to the exclu- 
sion of his sisters by himself and his brothers, 
which I have already discussed, and also 
says that at the death of his grandfather 
Mir Bijarkhan, his father inherited all the 
property to the exclusion of Mir Bijar Khan’s 
daughter. There seems no reason to disbelieve 
him, for, though his grandfather died before 
he was born he may well be acquainted with 
the facts, and had his evidence been untrue, 
his brother Mir Ghulamshah would have 
been examined by the other side, as “he 
was actually summoned. They have another 
brother Mir Bijar Khan who has not been 
called by either side and these three are the 
only living male Bijranis. We have now, 
therefore, completely disposed of all the 
Hyderabad Mirs, the Shahdadanis, the 
Bijranis, and the Mahmudanis, who are all 
descended from Mir Bahram Khan son of Mir 
Shahdadkhan. 

We next come to the descendants of Mir 
Chakarkhan who had five sons. Of them 
three died without issue and itis not shown 
whether any descendants of a fourth are alive. 
There are, however, many descendants of his 
son Mir Sohrab Khan. He had six sons, 
one of whom died without issue while it is 
not shown that there are any living descend- 
ants of another. The remaining four were 
H. H. Mir Ali Murad Khan, Mir Mubarak 
Khan, Mir Ghulam Hyder Khan, and Mir 
Rustamkhan,. As regards the descendants of 
H. H. Mir Ali Murad Khan, we have the 
evidence of four defence witnesses. Mir 
Mahomed Khan, Exhibit No. 493, says his 
mother was the daughter of Mir Ali Murad 
Khan but she did not inherit any part of the 
property left by her father, His brother 
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Mir Raz Mahomed Khan, Exhibit No. 494, 
says the same and also says his son Mir 
Bairam Khan married the daughter of Mir 
Faiz Mahomed Khan son of Mir Ali Murad 
Khan, and she got only a dowry anda monthly 
allowance, but at the death of her father she 
got part of the movable property which, 
however, was given to her by her brother 
Mir Imambaksh Khan of his own accord. 
Mir Rustom Khan, Exhibit No. 598, says 
that the third wife of Mir Ali Madad Khan 
was daughter of Mir Jan Mahomed son of 
Mir Ali Murad Khan, and that she gota 
jagir by way of maintenance, and -may have 
received ornaments but got no share of the 
property left by her father. He says the 
jagir has been taken from her by H. H. Mir 
Imambaksh Khan. Again Mir Mehrab Khan, 
Exhibit No. 772, married a daughter of Ali 
Murad Khan and gays his wife also got no 
share of her father’s property but only a 
jagir by way of maintenance. Thus, we see 
that it appears to be an admitted fact that 
among the descendants of Mir Ali Murad 
Khan, daughters do not inherit their father’s 
property. It is, however, doubtful whether 


“there is much significance in this as it seems 


probable that as stated by Mir Rustamkhan, 
this family being the ruling family the 
property does not descend according to 
Mahomedan Rules of inheritance, but eash 
ruler succeeds to the property just as he 
succeeds to the throne, and, therefore, there 
would be nothing for daughters to inherit. 
The fact, however, fremains that there is 
nothing in the history of that family that 
can help the defence. 

Taking next the descendants of Mir 
Mubarak Khan brother of Mir Ali Murad 
Khan, we fizd that- plaintiff has examined 
four members of the family. Mir Murid 
Ahmed Khan, Exhibit No. 331, and his 
brother Mir Ali Ahmed Khan, Exhibit 
No. 3862, say that- when their father Mir 
Nasir Khan died they and their brother got 
all the property, the daughters getting nothing 
and this instance is supported by the 
evidence of Mir Fazul Mahomed Khan, 
Exhibit No. 340, whose father married one of 
Mir Nasir Khan’s daughters and by Mir 
Gul Hassan Khan, Exhibit No. 414, a 
nephew of Mir Nasir Khan, and also by 
Mir Dost Mahomed Khan, Exhibit No. 338, 
the son of one of the daughters. Mir Murid 
Ahmed in one place says his father distribut- 
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ed the property in his life-time, but Mir 
Ali Ahmed denies this, saying that he and 
his brother Mir Ali Madad Khan took all the 
property except a sword which, in accordance 
with the wishes of their father, was given to 
Mir Murid Ahmed. Later he corrected this, 
saying that he did not really know what 
happened to the property. There being some 
doubt about this instance, it does not seem to 
be of very much value, but it seems clear 
that the daughters did not get any part of 
their father’s property. Their brother Mir 
Ali Madad Khan died without issue, but 
leaving a full brother and some sisters and 
the brother inherited all his property. Mir 
Murid Ahmed says he did not inherit any of 
bis brother’s property as he was a half 
brother and was excluded by the full brother 
Mir Ali Ahmed. The instance is also sup- 
ported by Mir Dost Mahomed Khan, Exhibit 
No. 338, the scn of a sister who died before 
Mir Ali Madad Khan. Their first cousin Mir 
Mubarak Khan died, leaving one son and 
four daughters, and the daughters got no- 
thing. In this they are corroborated by Mir 
Fazul Mahomed Khan, Exhibit No. 340, who 
married one of the daughters, and by Mir 
Gul Hassan, Exhibit No. 414, brother of 
Mir Mubarak Khan. Another first cousin 
Mir Khan Mahomed died, leaving two sons, 
who excluded their sister from inheritance. 
In this they are corroborated by Mir Gul 
Hassan brother of Mir Khan Manomed Khan, 
Their uncle Vali Mahomed Khan died, leaving 
four sons and two daughters, the former 
excluding the latter. In this they receive 
corroboration from Mir Gul Hassan Khan, 


Exhibit No, 414, who is the son of Mir Vali. 


Mahomed Khan. Another uncle Fazul 
Mahomed Khan died, leaving two sons anda 
daughter, who married Mir Ali Ahmed Khan, 
Exhibit No. 362, and she got nothing. They 
are supported by Mir Gui Hassan Khan, 
Exhibit No. 414, a nephew of Mir Fazul 
Mahomed Khan. Their distant cousin Mir 
Validad Khan died, leaving three sons and 
six daughters, and the daughters inherited 
nothing. Inthis they are corroborated by 
Mix Gul Hassan Khan, Exhibit No. 414, who 
married one of the daughters and by Mir 
Dost Mahomed Khan, Exhibit No. 338, who 
is himself one of the sons and who says that 
his sisters applied to the Collector for a share 
of their father’s property, but did not get 
anything. He says that the property left by 
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his father was divided between him and his 
brothers by Mir Rustam Khan, Exhibit 
No. 598, the defence witness, not because 
there was any dispute but because they want- 
ed the division to be made by some elderly 
man, apparently, in order to avoid disputes. 
Mir Rustam Khan admits that he did effect 
the division and does not allege that the 
daughters of Mir Validad Khan were ‘given 
anything, but he says he divided the property 
in accordance with the wishes of Mir Dost 
Mahomed Khan and his brothers, and Mir 
Ghulam Kadir, Exhibit No. 590, who married 
one of the daughters, says the same. He 
ever says that some land was actually given 
to his wife, but this I shall consider later on. 
However this may be the fact that Mir 
Rustamkhan did not give the daughters any 
share cannot but detract very considerably 
from the credibility of his statement . that 
daughters do inherit a share of their father’s 
property. This instance is a very important 
one. 

The distant cousin of Mir Murid Ahmed 
and Mir Ali Ahmed, Mir Khair Mahomed 
Khan, died, leaving two sons and one daugh- 
ter, and the daughter inherited nothing. She 
is married to Mir Dost Mahomed Khan, 
Exhibit No. 338, who supports these wit- 
nesses on the point. Mir Khair Mahomed 
Khan’s son Mir Khudadad Khan, Exhibit 
No. 394, also says his sister got no share 
of his father’s property and supports the 
custom. Mir Ghulam Kadir, Exhibit No. 590, 
another son of Mir Khair Mahomed Khan 
was called by the defence and says that in his 
family daughters and sisters do inherit. He 
is, however, constrained to admit that his 
sister did not get anythingat all, but attempts 
to explain this by saying that his father left 
only mafi-land. When pressed, however, he 
was obliged to confess that besides mafi-land his 
father left a house and household furniture 
and arms and two horses, so the fact that 
the daughter got nothing is most important. 
Mir Rustam Khan Hx. No. £98, a nephew of 
Mir Khair Mahomed Khan goes so far as to 
say that the latter left no property, but this 
is cbviously untrue and it can scarcely be 
supposed that he does not know whether his 
uxcle left any property at all. 

Mir Dost Mahomed Khan also supports Mir 
Murid Ahmed and Mir Ali Ahmad Khan re- 
garding his uncle Mir Imambaksh Khan, who 
died leaving nine sons, who excluded from 
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property was divided between the two sons 
and himself, none of the daughters receiving 
any share. He says that when his uncle 
Khudabaksh died leaving a son and a 
daughter the former inherited everything. 
He also says that when his other uncle Mir 
Mahomed died, leaving no issue but only two 
sisters and two nephews, one being the witness 
himself, the nephews inherited all the pro- 
perty and the sisters got nothing. This is 
almost exactly like the present case. He fur- 
ther states that his wife and his son’s wife 
inherited none of the property left by their 
fathers, it being all taken by the sons. 

Mir Sher Mahomed Khan, Exhibit No. 
433, says that at the death of his father Mir 
Allahdad Khan leaving sonsand two daughters 
the sons got all the property, the daughters 
getting none. It is urged by the defence that 
this far from being an instance in support 
of plaintiff's case, is really strongly against it, 
because, one of Mir Allahdad Khan’s widows 
and her daughter brought a suit against the 
witness claiming five lakhs of rupees, and 
that suit was compromised by the witness 
giviag the widow and daughter Rs. 20,009, 
which it is suggested, he would certainly 
not have done, had they no right to inherit. 
The witness, however, gives a very plausible 
explanation of this. He states that his 
father left a registered Will, Exhibit No. 437, 
in which he bequeathed Rs. 5,000 to the 
widow and Rs. 12,000 and 80 tolas of gold 
to the daughter, and that he accordingly 
gave them in settlement of the suit 
Rs. 20,000, Rs. 3,000 being taken as the 
value of 80 tolas of gold, and that he did this 
in order to avoid disputes which would have 
involved the postponement of his marriage, 
and in order to carry out his father’s wishes, 
though he contended that the Will was not 
valid and the Court decided that point in 
his favour. In this assertion, he receives 
very strong support from his relation Mir 
Yar Mahomed Khan, Exhibit No. 551, who 
is a witness for the defence and who says 
Mir Sher Mahomed Khan gave his sister 
money because Mir Allahdad Khan had 
left the Will directing him to do so. The 
plaint and decree in the suit referred to 
are Exhibit No. 832 and they show thatthe 
widow and daughter accepted Rs. 20,009 in 
fall satisfaction of a claim for Rs. 5,00,000, 
a most inadequate sum to accept in settle- 
ment of a genuine claim, Stress is laid on 
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a statement in the decree that plaintiffs and 
defendants Nos. I to 4 are entitled to inherit 
the property according to Muhammadan 
Law and no mention is made of the custom, 
but this does not seem to me of much 
importance, for the suit was being com- 
promised in accordance with the terms 
of the Will left by the deceased and 
there would, therefore, be no need to men- 
tion the custom, while the statement tbat 
according to Muhammadan Law those persons 
would be entitled to inherit is perfectly 
correct. An affidavit by this witness Mir 
Sher Mahomed Khan was filed at one stage 
of the case by the defence in which the 
witness said that the deceased Mir was a 
Shia. The witness says he had no personal 
knowledge about this but defendant No. 2 told 
him the deceased was a Shia and so he 
signed the statement. That no doubt was 
not aproper thing to do, but is not a 
sufficient reason for believing the witness 
to be committing perjury. I have already 
discussed the circumstances in which his 
affidavit was taken. 

The evidence of these witnesses show a 
very strong consensus of opinion among mem- 
bers of various branches of the descendants 
of Mir Kaku Khan and among members of 
other Mir families that a custom does exist 
excluding daughters and sisters of a deceased 
Mir from inheriting any part of his pro- 
perty. Nearly all these witnesses are men 
of good position and all of them must know 
whether the custom does exist or uot. If 
their evidence is believed, the existence 
of the custom in the family of the deceas- 
ed Mir is established beyond any reasonable 
doubt. 

Besides these Talpurs several Balochi wit- 
nesses have been called by plaintif in support 
of the custom and their evidence I will now 
proceed to discuss. There are many difforent 
castes of Balochis, but not all are represented 
by the witnesses. Those examined are 
Lagharis, Bhurgris, Nizamanis, Rinds, Maris, 
Ramdanis and Bijaranis. 

Nawab Ata Mahomed Khan Taghari, Ex- 
hibit No. 435, swears that when his father- 
in-law Nawab Khair Mahomed Khan died, 
he left one son and three daughters, and 
the daughters amorg whom was the 
Witness’ wife got no share in the property; 
also that when his mother’s father Haji 
Nawab Mahomed Khan died, his mother and 
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her sisters got nothing, the property being 
taken by the son Fateh Mahomed Khan. That 
son was cited as a witness by the defence, 
but was not examined, so that, apparently 
the witness has stated the facts accurately. 
He is the son of a Jagzrdar and is a respect- 
able person and there does not seem to be 
any reason to distrust his support of the 
custom, 

Fazul Mahomed Bhurgri, Wxhibit No. 573, 
says that when his father Fatehkhan, 
his uncle Ghulam Mahomed, his father- 
in-law Jafarkhan, his other father-in-law, 
and his brother Mahomed Hassan died, 
the sons in each case excluded the daughters 
from inheritance. It was elicited in cross- 
examination that in some instances the dowry 
given to the girl was approximately equal to 
her proper share of the movable property, 
but the persons mentioned also left land and 
even if a daughter got as dowry an amount 
equal to the full share which she would 
get by inheritance under Muhammadan Law, 
that fact would not in any way negative 
the custom, Fut would rather indicate a 
very sound reason for its existence, and 
indeed it was stated by some of the witnesses 
that the custom of excluding daughters and 
sisters from inheritance arose from the 
fact that they habitually received very large 
dowries. 

Ghulam Mahomed Bhurgri, Exhibit No. 
405, whois a member of the Legislative 
Council and a wealthy zemindar, supports 
the custom. He was summoned as a witness 
by the defence, but was examined by the 
plaintiff who had not summoned him, and he 
says that defendant No. 2 asked him to swear 
an affidavit that the custom did not exist, but 
he declined to do so. His position entitles his 
evidence to considerable weight, as he is 
plainly a leading member of his community. 
He says that in 1903 one of his sisters filed a 
suit against him claiming a share, amount- 
ing to about Rs. 25,000, of his father’s estate. 
He did not admit that she had any right to 
a share, but compromised the suit by paying 
her Rs. 4,000. He says he did this because 
his sister had mortgaged some ornaments 
jn order to obtain money to carry on the suit, 
and his mother said she should be given 
money to get them back. This appears to 
be a perfectly plausible explanation and no 
other is offered by the defence. The sum of 
Rs. 4,000 which the sister did get would be 
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only a fractional part of her rightful share, 
if daughters were entitled to inherit, and he 
swears that none of the other sisters got any 
part of the property left by his father. 
Stress is, however, laid by the defence on the 
admission by the witness that from the in- 
come of the estate a share is being deducted 
for the minor sister. The witness explains 
that this is due to the fact that when he de- 
manded his share of the income the Deputy 
Commissioner sent the papers to the Govern- 
ment Pleader who made out the shares ac- 
cording to Muhammadan Law, and he raised 
no objection because he did not want to make 
a dispute. It must be conceded that the fact 
detracts somewhat from the value of the wit- 
ness’ statement that the custom does exist, 
but it does not necessarily follow that when 
she marries or attains majority she will re- 
ceive ashare of the estate, and the fact 
that the other sisters who are married did 
not receive their shares, makes it probable 
that she too will get nothing. 

Ghulamshah Nizamani, Exhibit No. 374, 
an old man of 76, supports the custom and 
deposes that when his father Abdullakhan, 
his uncle Bhadurkhan, his father-ic-law 
Muradalikhan, and his father-in-law Fatehkhan 
died, their sons in each case excluded their 
daughters from inheritance, and he says also 
that when his brother died, he himself got all 
the property and his two sisters got nothing; 
and that when his cousin Fateh Mahomed 
died, the only brother excluded his five 
sisters» Nothing was elicited in cross-ex- 
amination that would discredit his evidence. 

Hamzo Khan Nizamani, Exhibit No. 375, 
says that when his father Mahomed Khan, 
his father-in-law Budho Khan, bis maternal 
giandfather Mahomed Khan, and his uncle 
Tmambaksh died, the sons in each case in- 
herited all the property, the daughters 
getting nothing. He says too that when his 
father-in-law Vali Mahomed died, his brother 
inherited all the property, the daughters 
including the witness’ wife getting nothing; 
and when his brother Gazikhan died, he and 
his other brother divided the property and 
the sisters did not inherit anything. His 
evidence in support of the custom is some- 
what weakened by the fact that when a suit 
for partition was brought against him by one 
Topanmal, to whom he had sold a share, he 
put in a written statement, Exhibit No. 843, 
saying that the property was hereditary and 
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his mother and his brother’s wife and others 
were interested in it, and they and also his 
sister’s daughter Asat were made parties. 
He says, however, that Asat got nothing, and 
the fact remains that he gives various in- 
stances of the exclusion of women and he is 
not contradicted as he could have been, had 
his evidence been untrue. i 

Gul Mahomed Nizamani, Exhibit No. 376, 
supports the custom and says that when his 
father Mir Mahomed, and his cousin Abdulla 
died, their sons excluded the daughters. He 
also says thab when his father-in-law Yar 
Mahomed died, the nephew excluded the 
daughter, his wife. He admits that he has 
possession of the house of his father-in-law, 
but says that he got it because he and his wife 
lived jointly with her father in that house 
and kept it when he died. It is not shown 
that the house represented her legal share. 

Ghulam Mahomed Nizamani, Exhibit No. 
396, says that when bis grandfather, his father 
Allahbakshkhan, his uncle Kaimkhan, and 
his two fathers-in-law died, their sons ex- 
cluded their daughters. He was scarcely 
cross-examined at all. 

Bakarkhan Nizamani, Exhibit No. 397, 
says that when his grandfather died he left a 
grandson, the witness, and also daughters, 
and he inherited all the property, the daugh- 
ters getting nothing. He too was scarcely 
asked any questions in cross examination. 

Haji Amirbaksh Nizamani, Exhibit No. 
398, says that when his father Alimkhan, his 
uncle Khair Mahomed, and his father-in-law 
died, the sons’ in each case excluded the 
daughters, and he also says that when his 
uncle Haji Yar Mahomed died, he and an- 
other nephew inherited all the property and 
Haji Yar Mahomed’s daughter got nothing. 
Nothing of any significance was elicited in 
cross-examination. 

Ghulam Hyder Nizamani, Exhibit No. 
399, says that when his father-in-law Madadali 
Khan, his father-in-law Khan Mahomed, and 
his father Fatehkhan died, their sons exclud- 
ed their daughters from inheritance, and he 
also says that when his brother-in-law 
Mahomed Khan died, his brother excluded 
his sisters; and that when his brother-in-law 
Jumankhan died, a cousin excluded the 
sisters. E 

Shahalikhan Nizamani, Exhibit No. 400, 
says that when his father Mahomedkhan, and 
his uncle Sher Mahomed died, their sons 
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excluded their daughters; and also that when 
his cousin Mahomed Hassan died, the brother 
and nephew inherited the property and the 
daughter got nothing. He says that when 
his father-in law died his wife got nothing, 
all the property going to the brothers of the 
deceased. Musokhan Nizamani, Exhibit 
No. 401, says that when his father Ahmed- 
khan, his father-in-law Bahadurkhan, his 
father-in law Haji Shah Mahomed, and his 
brother’s two fathers-in-law died, their sons 
in all cases excluded their daughters. 

Haji Isokhan Nizamani, Exhibit No. 402, 
says that when his uncle Ghulam Mahomed 
died, his sons inherited all his property, his 
daughters getting none. 

Haji Nur Mahomed Nizamani, Exhibit 
No. 403, says that when his father Tahir 
Mahomed, and his uncle Ahmedkhan died, 
their sons excluded their daughters; and 
further deposes that when his father-in-law 
Haji Elias died, all the property went to his 
cousin’s son Rahimdad, the four daughters 
being excluded. 

Haji Kadirbaksh Nizamani, Exhibit 
No. 406, says that when his father K. B. 
Xhudabaksh Khan died, he and his brothers 
inherited all the property to the exclusion of 
their sisters, and also that when his brother’s 
father-in-law Ghalamshah died, the property 
went to the deceased’s father, the daughter 
being excluded. 

Ali Mahomed Nizamani, Exhibit No. 407, 
says that when his father Haji Shah Mahomed 
died, he and his brothers took all the pro- 
perty, their sisters getting nothing. 

Rahimkhan Rind, Exhibit No. 885, says 
that when his father Mahomedkhan, his 
father-in-law Sobdar, and his brother’s 
father-in-law Isokhan died, the sons excluded 
the daughters. 

Mir Hassankhan Mari, Exhibit No. 387, 
a first class Jagirdar, whose cousin’s daugh- 
ter is married to plaintiff’s son, says that 
when his grandfather died, the son excluded 
from inheritance the daughters, one of whom 
married the father of defendant No. 1. He 
says too that when his brother Fateh Ma- 
homedkhan, and his father-in-law Salehkhan 
died, their sons inherited all their property, 
the daughters getting nothing. He further 
states that when his brother’s father-in-law 
Fatehkhan died, the brothers excluded the 
daughters. 3 

Sardar Sher Mahomed Bijrani, Exhibit 
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No. 382, who states that heis ore of the 
headmen of the Burdis and that women are 
excluded from inheritance in their tribe, says 
that when one Allahbaksh died, leaving a 
sister and widows and distant cousins, the 
sister and widows claimed the property, but 
the Bijranis met and decided that the pro- 
perty should be given to she distant male 
cousins, as women are excluded. The value 
of this is lessened by the fact that this took 
place only 12 or 18 months ago after the 
present dispute had arisen. The witness 
also says that in two jirgahs of which he was 
a member, which met 12 or 13 years ago, 
there was a dispute about inheritance and it 
was decided that women were excluded. As, 
however, the witness cannot give names or 
any details, I cannot count these as instances. 

Alibegkhan Ramdani, Exhibit No. 379, who 
‘says he is the Sardar of the Ramdanis, states 
that women cannot inherit, and that about 
20 years ago one Dhingano Mondrani (the 
Mondranis being a sub-division of the 
Ramdanis), died leaving a widow and three 
daughters and three brother's sons, and the 
widow and daughters came and asked his 
uncle and father to get them a share of the 
property of Dhingano, but they refused on 
the ground that women were not entitled to 
any share, and the property was inherited by 
the nephews. 
man of high position and strongly supports 
the alleged custom, 

This concludes the evidence of instances in 
which the custom has been followed, and it 
will be seen that the witnesses have given a 
large number of such instances, most of 
which appear to be quite satisfactorily 
proved. Mr. Teckchand objected that the 
person most immediately concerned in the 
particular instance, such as the persons who 
excluded the females or the persons who mar- 
ried the excluded females, should have been 
called, but I do not think this is necessary. 
Each witness except Haji Isokhan, Exhibit 
No. 402, and Sardar Sher Mahomed, Exhibit 
No. 382; and Alibegkhan, Exhibit No. 379, 
deposes to, atleast one instance in which 
he is immediately concerned, and the other 
instances to which he deposes are those which 
he would naturally know. It seems quite 
unnecessary to call every person concerned 
directly in each instance, and had the evidence, 
as regards any instance been, untrue, it should 
have been quite easy for the defence to prove 
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this. The witnesses, however, are not 
contradicted and I see no reason to disbelieve 
them. 

Another objection taken by Mr. Teckchand 
is that in this particular casea nephew claims 
to exclude a sister and that to support such a 
claim exactly parallel instances must be prov- 
ed. Itis true that the mere fact that a son 
excludes a daughter does not of itself prove 
that a nephew would exclude a daughter or a 
sister, and, no doubt, some further proof than 
that is required, but in this case we have 
emple proof. It must be remembered that the 
custom set upis not merely that a nephew 
would exclude a sister, butthat sisters and 
daughters are excluded by male relations. 


. The majority of men when they die have sons _ 


and daughters living, and as sons would 
themselves exclude more distant male rela- 
tions, in the great majority of instances the 
question of inheritance would arise only 
between sons and daughters. It would very 
seldom happen that a man would die leaving 


- only a sister and a nephew as his heirs, but 


among the instances proved by plaintiff's 
witnesses, we do find two cases of that kind, 
one of which is identical with the present 
case,and there are several other instances 
in which still more distant male relations 
exclude even a daughter or sister. 

Instance No. 17 is exactly similar to the 
present case, there as here, the possible heirs 
were a sister and the son of a half brother, and 
the latter inherited all the property and the 
persons were Talpurs. Instance No. 58 is an- 
other in which a nephew excluded a sister. 
Then again in instances Nos. 53, 99 and 123 


cousins excluded sisters. In instances 
Nos. 84, 94 and 124 nephews excluded 
daughters, and in instance No. 112 a 
cousin excluded daughters. Then in 


instances Nos. 33, 80 and 122 brothers ex- 
cluded daughters. In instance No. 90 a 
grandson excluded daughters. In instance 
No. 102 a brother anda nephew excluded 
a daughter. These instances are really 
just as significant as the case of ex-. 
clasion of a sister by a nephew, for, we find 
that female relations are excluded by even 
more distant male relations. Butfew objec- 
tions can well be raised to any of these 
instances. All the witnesses depose that 
the custom does exist and has existed from 
time immemorial, they are men of good posi- 
tion and but few are in any way connected 
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with the plaintiff, and I consider that their 
evidence is entitled to great weight, and unless 
rebutted by really satisfactory evidence must 
be accepted as establishing the plaintiff's 
case. 

The defendants have examined several 
witnesses for the purpose of proving instances 
in which females have inherited the property 
of their paternal relations. These witnesses 
are men of good position and they deny on 
solemn affirmation the existence of any such 
custom asissetup by the plaintiff. Their 
evidence -is, undoubtedly, entitled to con- 
siderable weight, but as in the case of the 
evidence given by plaintiff’s witnesses it can 
best be tested by a careful consideration of 
the instances to which they depose. 

Defendant No. 2 says that when Mir 
Mahomedali Khan died at Calcutta, leaving 
two cousins and a sister named Bhagbari, the 
sister inherited all the property. In this he 
is not corroborated; and is contradicted by 
plaintiff and Mirza Lutfali Beg, Exhibit 
No. 865, who say that Mir Mahomedali Khan 
left no property at Calcutta, as it had all to 
be sold on account of his debts, Exhibit 
No, 412 is a letter dated the 17th October 
1864 and purports to be from Bhagbari 
herself to the Commissioner in Sind. As it 
is more than 80 years old and comes from 
proper custody, and as nothing whatever has 
been said against it, I will presume it to be 
genuine under section 90 of the Evidence Act. 
It says most distinctly that her brother’s 
property was sold at Calcutta by the creditors 
for the discharge of his debts. It is, there- 
fore, clear that Mir Mahomedali Khan left no 
property which Bhagbari could inherit and, 
therefore, this is not a case in which a woman 
inherited property. 

Mir Ghulam Hassan, Exhibit No. 496, says 
that his wife gota share of the property of 
her father Mir Shah Mahomed, and that 
another daughter who married the witness’ 
brother Mir Ghulam Nabi also got a share. 
This is said to be an instance in which women 
have inherited under Muhammadan Law. If 
so, why is it that one daughter got 50 per 
cent. more than the other and that whereas 
each daughter should have got about 100 
acres of land, one got only 15 and the other 
only 10? No explanation of this has been 
attempted, but the evidence that these women 
got anything at all by way of inheritance is 
far from satisfactory, Mir Rustamkhan, Ex- 
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hibit No. 598, brother of the witness, says 
these women did inherit, but he cannot say 
what they got. Indeed the whole affair 
seems to have been conducted with some 
secrecy, for, Mir Ghulam Hassan says that 
only his wife’s mother and sisier and step- 
mother knew that his wife had got a share of 
the property. Another brother Mir Mahomed 
Hussan Khan, Exhibit No. 495, saysthe wife of 
Mir Ghulam Nabi Khan got a share of her 
father’s property, but he does not say that the 
wife of Mir Ghulam Hassan got a share too. 
Js this because he did not know of it? Even Mir 
Rustam Khan: only says he heard of it and 
says he thinks the other daughter, wife of his 
brother, Mir Ghulam Nabi Khan, also got a 
share. Jt is significant that Mir Murid 
Abmed, Exhibit No. 331, and Mir Ali Ahmed 
Khan, Exhibit No. 362, and Mir Gul Hassan 
Khan, Exhibit No. 414, and Mir Ali Nawaz 
Khan, Exhibit No. 208, who are cousins of 
Mir Shah Mahomed Khan werenotasked about 
this at all. The evidence is not at all con- 
vincing, but, even if we suppose that tho 
daughters did get something, they clearly 
did not get that which they would be ev- 
titled to under Muhammadan Law and, there- 
fore, it would seem that what they got 
must have been apresent from their brothers 


. or must have been given to them under some 


private arrangement. 

Mir Rustam Khan, Exhibit No. 598, says 
that Mir Ali Haider’s daughter, who married 
his brother Mir Ghulam Nabi Khan, inherited 
the entire property of her father, but he 
seems somewhat vague about it. His 
brothers Mir Mahomed Hussan Khan, 
Exhibit No. 495, and Mir Ghulam Hassan, 
Exhibit No. 496, say the same. Mir Ali 
Ahmed Khan, Exhibit No, 362, however, 
says that the property is stillin dispute and 
that Mir Gul Hassan Khan is claiming it. 
He said at first that it had gone to the daugh- 
ters’ sons, but corrected himself at once. Mir 
Gul Hassan Khan, Exhibit No. 414, who is 
the cousin of Mir Ali Haider, tells us that 
part of the property at the death of Mir Ali 
Haider went to his widow and part was be- 
queathed by him by an oral Will to his 
daughter for life for maintenance and that the 
daughter being dead, he, Mir Gul Hassan, has 
claimed the property. As Mir Rustam Khan 
himself admits that Mir Gul Hassan has pre- 
ferred a claim to the property I do not think 
this can be deemed a very good instance of ins 
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heritance by a daughter, for no final decision 
has been arrived at and I cannot, therefore, 
hold that the daughter did actually inherit 
her father’s property. If she obtained the 
property under a Will, beracquisition does rot 
affect the question at all, and Mir Mahomed 
Hassan Khan, Exhibit No. 495, says he does 
not know whether Mir Ali Haider left a Will 
or not. It would benot unnatural for him to 
do so, as only the daughterand herstep-mother 
were left and he might well desire to make 
separate provision for his daughter. 

Mir Mahomed Khan, Exhibit No. 498, 
married the daughter of his uncle Mir Ghulam 
Nabi Khan who died during the life-time of 
his father, and the witness got the entire 
property of the deceased. This is alleged to be 
another instance of inheritance by a daughter, 
but if so, itis remarkably strange that this 
very witness Mir Mahomed Khan, though 
called by the defence, says that the custom 
in his family is that the property goes to the 
sons or eldest son and the daughters do not 
get any share of it, and that at his own death 
his sons will get the property, his daughters 
getting only dowries. It would seem then 
that he must have obtained possession of the 
property of his father-in-law not through his 
wife, but in some other way and this we find 
to be the case. Mir Rustam Khan, Exhibit 
No. 598, who is also a defence witness and 
is a distant cousin of Mir Mahomed Khan, 
says that when Mir Ghulam Nabi Khan died, 
Mir Mahomed Khan was made by the family 
the Yali Ahad, which the witness says means 
successor to the gadi, and it is clear that 
the property came to himas Vals Ahad 
and not to his wife. It is proved by the 
evidence that when a leading Mir dies with- 
out any son, the braderte or members of 
the family choose a successor whois, no doubt, 
usually either a near relation or the husband 
of one of the daughters of the deceased, but 
the property of the deceased goes to the Vali 
Ahad as such, who succeeds in his own right, 
and the daughter of the deceased does not 
inherit the property atall. Several instances 
of this have been deposed to by the witnesses 
and these cannot be considered instances of 
inberitance by daughters under Muhammadan 
Law. 

An exactly similar case which is said to be 
another instance of inheritance by a daughter 
is that of Mir Mahomedali Khan whose son- 

in-law H. H. Mir Ali Madad Khan succeeded 
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to his property. Mir Rustam Khan tells us 
that Mir Ali Madad Khan was made Vali 
Ahad and that he got the property 
both because he was son-in-law and be- 
cause he was Vale Ahad; and Mir Ali 
Madad Khan’s brother Mir Murid Ahmed, 
Exhibit No. 331, says much the same. That 
this is not at allan instance of inheritance by 
a woman is obvious from the fact admitted 
by all including Mir Ali Ahmed Khan, 
Exhibit No. 862, another brother of Mir 
Ali Madad Khan, that the latter’s wife had 
died before her father’s death, for this being 
so, Mir Ali Madad Khan as son-in-law had 
no right of inheritance at all through his 
deceased wife and, therefore, though he suc- 
ceeded as Vali Ahad he did so solely in his 
own right. Had the ordinary Muhammadan 
Law been followed tle property of Mir Ma- 
homadali Khan would have gone tohis bro- 
ther Mir Ali Mahomed Khan. 

Another alleged instance deposed to by 
Mir Rustam Khan, Exhibit No. 598, is that 
of the second wife of Mir Ali Madad Khan. 
She was Mir Rustam Khan’s aunt and 
daughter of Mir Mahomed Hassan Khan, and 
Mir Rustam Khan says she got a share of her 
father’s property. As, however, he admits 
that her father gave her this share in his 
life-time there is no question at all of inherit- 
ance; it was a mere gift by tho father to his 
daughter. 

The next instance of alleged inheritance 
by a daughter or of acknowledgment of her 
right of inheritance is of some importance. 
Mir Ghulam Kadir, Exhibit No. 590, mar- 
ried one of the daughters of Mir Validad 
Khan and it seems clear that she ‘or her 
husband applied to the Collector or the Re- 
venue authorities for a share of her father’s 
land. Mir Ghulam Kadir does not suggest 
that the Collector did give her a share, but 
says that Mir Dost Mahomed Khan one of 
the sons of Mir Valided Khan, to whom he 
wrote the letter, Exhibit No. 591, came and 
told him he was poor and his father had left 
debts, and so Mir Ghulam Kadir withdrew 
the application, and Mir Dost Mahomed 
Khan then gave him three jrebs of land 
privately. The property left by Mir Validad 
Khan was divided between the sons by Mir 
Rustam Khan as arbitrator and Mir Ghulam 
Kadir says he got one gzreb before the award 
and two after it. Mir Rustam Khan, Ex- 
hibit No. 598, and Mir Abdul Aziz, Ex- 
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hibit No. 560, who are both nephews of Mir 
Validad Khan say they heard of this from 
Mir Ghulam Kadir. The decree, Exhibit 
No. 383, which was passed in terms of the 
award of Mir Rustam Khan entirely ignores 
the daughters and divides the whole property 
between the three sons giving three-fifths to 
Mir Dost Mahomed Khan and one-fifth to 
each of his brothers, and it is, therefore, clear 
that if Mir Ghulam Kadir’s wife did get any- 
thing at all, which I do not believe, it wasa 
purely private arrangement and was a mere 
gift by Mir Dost Mahomed Khan to his 
sister. The wordirg of the letter above re- 
ferred to, Exhibit No. 591, indicates that the 
application to the Collestor was not really 
made in pursuance of a bona fide claim, for, 
it says thatit was sent because Mir Ghulam 
Kadir felt aggrieved that Mir Allahdad 
Khan a brother of Mir Dost Mahomed Khan 
was saying that each of the three brothers 
was to get a third of the property. Mir 
Ghulam Kadir in his evidence tells us that in 
Talpur families it is the custom for the head 
man of the family to get a double shareand 
ib seems that this equal division of the pro- 
perty between the three brothers not being 
in accordance with his wishes he made tho 
application claiming a share inorder that in 
the necessary settlement of the ensuing dis- 
pute the shares of the brothers might be pro- 
perly apportioned: and this i3 what eventual- 
ly -happened though the result may not have 
been due to his efforts. It is not quite clear 
whether he withdrew his application or 
whether it was rejected, he says he withdrew 
it, but various witnesses for the plaintiff say 
that the Collector refused to give his wife a 
share. But even if he did withdraw it, the 
fact would be easily accounted for by the 
agreement batwean the sons of Mir Validid 
Khan that Mir Dost Mahomed Khan should 
geta larger share than his two brothers. 
That there was such an agreement is plain 
from the statement of Mir Rustam Khan 
that he was required to pass an award in 
accordance with terms arrived at by the 
brothers, and did so. Mir “Ghulam Kadir 
having achieved his object would bs likely to 
withdraw his application without any further 
inducement, and I do not believe that Mir 
Dost Mahomed Khan gave his wife any land 
at all. The allegation rests only on the word 
of Mir Ghulam Kadir himself, for, Mir 
“Rustam Khan and Mir Abdul Aziz only 
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heard from Mir Ghulam Kadir that his wife 
had been given the land, and against the 
evidenca of Mir Ghulam Kadir we have the 
Positive statement of Mir Dost Mahomed 
Khan himself, Exhibit No. 388, that none of 
his sisters got anything out of his father’s 
property and that two of his sisters applied 
to the Collector for shares, but got nothing. 
Besides Mir Dost Mahomed Khan plaintiff 
has examined Mir Murid Ahmed, Exhibit 
No. 331, who is a brother-in-law of Mir 
Validad Khan and also of Mir Ghulam Kadir, 
and Mir Ali Ahmed, Exhibit No. 362, who is 
a brother of Mir Murid Ahmed Khan, and 
Mir Gul Hassan Khan, Exhibit No. 414, who 
is ason-in-law of Mir Validad Khan, and 
Mir Khudadad Khan, Exhibit No. 394, who 
is both nephew and son-in-law of Mir Vali- 
dad Khan and is a brother of Mir Ghulam 
Kadir himself, and all of these witnesses say 
that Mir Validad Khan’s daughters did not 
inherit anything, and not one of them has been 
asked any question at all about this alleged 
gift of three jireks to Ghulam Kadir’s wife, 
These witnesses seem to me to be much more 
reliable than Mir Ghulam Kadir, whose evi- 
dence was not so straightforward as it should 
have been and I cannot accept his statement 
that his wife did get the land from Mir Dost 
Mohomed Khan. 

Mir Rustam Khan, Exhibit No. 598, de- 
poses that his step mother, the danghter of 
Mir Murid Haider Khan, inherited the entire 
property of her father who had no other 
issue. He is not corroborated by any one 
and his evidenca on the print is of the 
vaguest possible description, for hə says 
that he does not know whether she got 
the property during her father’s life or after 
his death. But if she got it while her 
father was alive itis nota case of inherit- 
ance aball, and as he is quite uncerlain 
this cannot be accepted as an instance of 
inheritanca by a woman, Even, however, if 
we assum? that she did not get the property 
during her father’s life, Mir Rustam Khan 
himself says that after Mir Murid Haidar’s 
death his father was zaade Vali Ahad 
and, therefore, in no case can this be con- 
sidered an instance of inheritance by a 
woman. 

Mir Rastam Khan, Exhibit No. 993, tells 
us that when his grand-father’s brother Mir 
Ali Mardan Khan died, his daughter who 
married Mir Ghulam Shah got a lakh of 
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rupees by way of inheritance of her father’s 
property, bub I do not think this is more 
satisfactorily proved than the other instances 
which I have considered. Mir Rustam Khan 
himself says that he thinks the sons also gob 
a lakh of rupees, but if so, this is nob inherit- 
ance in accordance with the rules of Muham- 
madan Law, but must bea private arrange- 
ment. Mir Ghulamshah is dead, but he had 
eight sons and four brothers, none of whom 
has been called, aud as Mir Rustam Khan is 
not corroborated by any one on the point, the 
instance is not very well supported by evi- 
dence. Better evidence was available, for 
Mir Murid Ahmed, Exhibit No. 331, tells us 
that Mir Ghulamali Khan, son of Mir 
Ghulamshah is alive; and as Mir Murid 
Ahmed and also Mir Dost Mahomed Khan, 
Exhibit No. 338, who, like Mir Rustam Khan 
isa grandson of the brother of Mir Ali 
Mardan Khan, had already said that Mir Ali 
Mardan Khan’s daughter did nob inherit any- 
thing, it was incumbent upon the defence to 
call some one who was really in a position to 
know the truth. lam, therefore, unable to 
hold this instance proved. 


Mir Rustam Khan also says that another 
wife of Mir Ghulamshah, a daughter’ of Mir 
Mahomed Khan, inherited from her father 
cash and ornaments to the value of a lakh of 
rupees, but he is directly contradicted by 
defendant’s own witness Mir Mahomed Khan, 


Exhibit No. 493, who being a nephew of that . 


lady is ina much better position to know 
whether she inherited anything than Mir 
Rustam Khan who isa distant cousin. He 
says that two of his aunts were given some 
land by their father during his life-time and 
the third got nothing but dowry. It is, 
therefore, plainly impossible to hold this in- 
stance proved. : 


Mir Mahomed Khan, Exhibit No. 493, and 
his brother Mir Raz Mahomed Khan, Exhibit 
No. 494, say that the former’s wife inherited 
a share of her father’s property ; but as her 
father died before she was married and she 
did not get any share till she was married, 
and then admittedly got both dowry and in- 
heritance together, ib seems to me extremely 
doubtful whether all she got was not intended 
to be dowry, especially as Mir Mahomed Khan 
himself saysihat in his family the custom is 
that daughters get only dowry and his great- 
grandfather was the brother of his wife’s 
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greatgrandfather. Moreover, Mir Raz 
Mahomed Khan tells us that Mir Ghulam 
Hussein left proparty worth Rs. 75,099 or 
Rs. 1,00,009 and that he had two sons and 
three daughters and as Mir Mahomed Khan 
says that each daughter got Rs. 20,000 or 
Rs. 25,000 besides dowry which in his wife’s 
cise amounted to Rs. 6,000 or Rs. 7,009, a 
little calculation will show that there would 
be nothing left to provide the sons with their 
shares. I, therefore, do not feel much 
inclined to accept the statement of thess two 
witnesses and at best it seems to me very 
doubtful whether it was a case of inheritanca 
at all. 

Another instance alleged is deposed to by 
Mir Ali Anwar Khan, Exhibit No. 518, and 
Mir Ali Nawaz Khan, Exhibit No. 503, who 
say that when the former’s father Mir Sal- 
tanali Khan died, the property was divided 
between the widow and sons and daughters 
according to Muhammadan Law. I consider 
their evidence quite unreliable. Mir Ali 
Nawaz Khan says that Mir Sultanali Khan 


` left cash to the value of Rs. 2,000 and some 


cattle and a house besides a share in a Jagir 
and that the widow and sons got Rs. 400 each 
and the daughters Rs. 209 each, and states 
that at the time of the division there were in 
the house exactly Rs. 2,000 in cash. He also 
saya that the widow had ornaments which she 
distributed to the'sons and daughters when 
they got married. Mir Anwar Ali Khan 
says the value of the ornaments was included 
in the cash, and that Mir Sultanali Khan left 
also 8 jirebs of land. He says the actual cash 
at the time amounted to only Rs. 700 or 
Rs. 800 and that each daughter got her share 
in cash. Mir Ali Nawaz Khan says that he 
was the only person present at the partition, 
while Mir Anwar Ali Khan says that both 
Mir Ali Nawaz Khan and Mir Abdul Hussein 
Khan were present. At the close of the 
evidence given by the witness Mir Anwar Ali 
Khan, I had to note that his demeanour was 
not satisfactory. Moreover, Mir Anwar Ali 
Khan says that each family has a separate 
custom regarding inheritance, and that every 
one is at liberty to decide onthe rules of 
inheritance for his own family, and that his 
uncles go by Muhammadan Law. Even, there- 
fore, if I believed his evidence it would nst go 


_ toshow that Talpurs are governed by Maham- 


madan Law but rather that each family has 
its own separate custom. I donot, however, 
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think that the instance 
proved, 

Mir Abdul Aziz, Exhibit No. 560, says 

. that when his father Mir Ahmed Khan died, 
the only one of his sisters who is married got 
ashareof the property as he gave her two 
houses. Itis, however, quite plain, I think, 
that if the wilness is telling the truth in 
saying that he gave his sister anything, which 
I do not believe, it was a mere gifton his part 
to his sister and there was not really any 
question of inheritance at all. The witness 
did not value the housesand does not know 
whether they are worth more or less than the 
value of her share, and those two houses were 
near the house of her husband Lutif Hussein, 
and he himself had to remove from that 
village. This certainly looks much more 
like a gift than like the delivery of an inherit- 
ance. Now, as I have already pointed out 
when considering plaintiff's evidence in 
support of the custom, Mir Murid Ahmed 
Khan and Mir Dost Mahomed Khan and Mir 
Khndadad Khan, the two last being nephews 
of Mir Ahmed Khan, all say that the daughters 
of Mir Ahmed Khan did not inherit any share 
of their father’s property. In view of this, 
it is strange that Mir Abdul Aziz is the only 
witness called to contradict them, and it is 
still more strange that two other nephews of 
Mir Ahmed Khan were called of whom one, 
Mir Rustom Khan, says that Mir Ahmed 
Khan left no property at all so that clearly 
he does not believe that any daughter got 
anything, while the other Mir Ghulam Kadir 
was not questioned at all on the subject. I 
cannot, therefore, accept the uncorroborated 
and contradicted testimony of Mir Abdul 
Aziz as sufficient proof of this alleged instance 
of inheritance by a woman. 

Mir Abdal Azizalgo says that his wife and 
the wife of his brother Himatali Khan each 
got a share of the property of their father 

- Mir Zulfakar Khan, but he is quite uncorro- 
borated,.and in view of the fact that I have 
not believed his evidence about another 
instance, and do not consider it above sus- 
picion, I do not think it would be safe to rely 
on his unsupported testimony regarding this 
instance. S 

Mir Bagali Khan, Exhibit No. 497, tells 
us that his wife, the daughter of his uncle 
Mir Karimbaksh Khan, inherited a share of 
her father’s property. He tells us also that 
his auné Bibi Jiand gota share of the pro- 


is ‘satisfactorily 
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perty of his grandfather, and that when his 
uncle Mir Ghulamullah died, the daughters 
got a share. He is, however, quite uncorro- 
borated and on one point he is contradicted 
by another defence witness Mir Mahomed 
Khan, Exhibit No. 493, who married one of 
the daughters of Mir Ghulamullah and says 
his wife did not get any share of her father’s 
property. This makes it very difficult to 
believe in the other two instances alleged by 
the witness, a difficulty which is very much 
enhanced by the very unintelligible account 
which he gives. He tells u3 that when his 
grandfather died, the whole property came 
into the possession of his uncle Mir Ghulam- 
ullah Khan and at the latter’s death the land 
was entered in his father’s Khattand the 
land is stillin his father’s name including 
that which his wife inherited from her father. 
Why this is so is not explained and the fact 
renders it very doubtful whether the wife did 
really inherit anything at all. The witness 
says the produce used to be divided, his 
father’s sister getting a share, and his father 
told the R2venue authorities he did not wish 
tointerrupt this arrangement and so they 
partitioned the property and gave her a share, 
This seems as if ib were a private arrange- 
ment and not really inheritance at all. Other 
witnesses could have been called to corroborate 
Mir Bagali Khan, andas he is contradicted 
about one instance and his very confused 
about the others, [e.nnst aceept his evidence 
as sufficient proof. 

Mir Ali Akbir Khan, Exhibit No. 559, 
whose niece married defendant No. 2, says she 
inherited a share of the property of her father 
Mir Ahmed Khan and also a share of the pro- 
perty of her brother Mir Allahdad Khan. I 
have no hesitation in saying that the evidence 
given by this witness is absolutely false, 
Defendant No. 2 himself does not suggest that 
his wife inherited the property of her father 
or brother, and had she inherited anything he 
would certainly have made the most of ib. 
Mir Alt Akbar Khan’s son Mir Yar Mahomed 
was not asked about itat all, nor was Mir 
Allahdad Khan’s son Mir Sher Mahomed 
Khan and Mir Khan Mahomed, a nephew of 
defendant No. 2’s wife was not examined by 
the defence though hig name was on the list 
of witnesses. The suggestion that the wife 
of defendant No. 2 got a share of the property 
of her brother Mir Allahdad Khan is further 
contradicted by the decree, Exhibit No. 832, 
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in the suit brought by one of the widows and 
a daughter, which shows that defendant No. 
2’s wife who was defendant No. bin that suit 
got nothing. In these circumstances I can- 
not believe this witness at all. 

Mir Mehrab Khan, Exhibit No. 772, says 
that his brother Mir Khudadad Khan, married 
the daughter of Mir Ghulam Mahomed and 
that she inherited a share of her father’s 
property at his death. He, however, is not 
corroborated and the land which his sister-in- 
Jaw is said to have inherited is stillin the 
name of her brothers. He cannot say how 
much Mir Ghulam Mahomed’s sons got, and 
this instance was not brought out in examina- 
tion-in-chief, which presumably would have 
been done, if the instance were genuine, as the 
witness was actually asked about the custom 
and said his wife the daughter of Sir Mir Ali 
Murad Khan got ajagir as dowry, but got no 
share of the property at her father’s death 
because he wasaruling prince. The evidence 
as regards this instance is, therefore, not at 
all satisfactory. 

These are the only instances in which 
Talpur women are alleged to have inherited 
the property of their paternal relations. 
Turning now to alleged instances of inherit- 
ance by women in Balochi families, I propose 
to deal with them moreshortly as they are 
of much less importance, for, it must be borne 
in mind that the custom set up is not alleged 
to prevail among all Balochis, and, therefore, 
though instances of exclusion of Balochi 
women from inheritance support the custom 
to the extent of showing that all Balochis are 
not governed by Muhammadan Law in matters 
of inheritance, particular instances of inherit- 
ance by women would only show that some 
Balochi families do not follow this special 
custom, which is not denied. 

Khairbaksh Laghari, Exhibit No. 505, says 
his wife got a share of the property left by 
her father Perozkhan, and in this he is corro- 
porated by Imambaksh, Exhibit No. 520, the 
nephew, and by Abdullakhan, Exhibit No. 
522, the son of Perozkhan. There does not 
seem to be anything improbable in this. 

Khairbaksh also says that his brother 
Imdadalikhan married the daughter of 
Mahomed Hassan who got a share of her 
father’s property amounting to Rs. 6,000 in 
cash. In this he is corroborated by Imdadali 
Khan’s son, Mahomed Khan, Exhibit No. 519, 

Khairbaksh further deposes that the daugh- 
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ter of Kamalkhan his uncle, gota share of 
her father’s property, and Imambaksh, 
Exhibit No. 529, the son, and Abdullakhan, 
Exhibit No. 522, the nephew of Kamalkhan, 
say the same. 

Khairbaksh also says that Alikhan’s wife 
got the entire property of her father Faiz 
Mahomed, but from the evidence of Alikhan 
himself, who is a cousin of Faiz Mahomed, 
it would seem that this was some private 
arrangement, for, he says, that the widow 
wished the entire property to go to the 
daughter. 

Mahomed Khan, Exhibit No. 519, says that 
his wife got a share of the property of her 
father Mian Ghulam Hussein, and that his 
sister got a share of the property left by his 
father Imdad Alikhan. 

Nabibaksh Nizamani, Exhibit No. 548, 
says that when his mother’s brother Allahno 
died leaving a sister and a daughter, Govern- 
ment decided that each should get half the 
property. He also says that the property 
left by his uncle and father-in-law Darya- 
khan is inhis possession, but as the widow 
and the grandsons, who are minors, live 
with him, the property would naturally be 
in his possession and there is nothing to show 
that there has really been inheritance, by a 
woman, 

Mahomed Hassan Nizamani, Uxhibit No. 
557, says his sister got a share of the property 
of his father and his wife got ashare of the 
property of her father Yar Mahomed, and that 
his nieces got shares of the property left by 
his brother Serai Ahmed Alikhan : but as he 
is a paid servant of defendant No. 1 and is 
not corroborated by any one, nob much 
reliance can be placed on his evidence. 

Haji Yar Mahomed Nizamani, Exhibit 
No. 600, says that his mother and her sister 
got shares of the property left by their 
brother Ahmedkhan, and that his wife and 
her sister got shares of the property left by 
their father Haji Yar Mahomed This 
witness also is not corroborated and is a 
distant cousin of defendant No. 1. 

These are all the instances alleged, and I 
think the evidence relating to inheritance by 
Balochi women is somewhat meagre, but 
accepting the statements of the witnesses as 
perfectly trueit is not of great importance. 
The instances in which Talpur women are 
alleged to have inherited property left by 
males are of much greater importance and 
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an analysis of the evidence relating to them 
has forced me to the conclusion that out of 13 
alleged instances, there is one (No. 3) in 
which itis proved that a daughter claims to 
inherit the property of her father, but her 
claim is still in dispute, and two others 
(Nos. 11 and 19) which are proved only by 
very doubtful evidence. The others are 
either not proved atall, or are not instances 
of inheritance. 

Even some of the defence witnesses who 

are called to deny the custom by no means 
support the allegation of the defence that 
Talpurs are governed solely by the rules of 
Muhammadan Law. Mir Rustam Khan, 
Exhibit No. 598, says “there is no custom 
about inheritance. Every one does as he 
likes,” while Mir Mahomed Khan, Exhibit 
No. 493, says the custom in his family is that 
the property goes to the sons and the daughters 
do not get any share but only dowries. 
. Turning now to the Judicial records, we 
{ind that in Suit No. 1 of 1888 brought in the 
District Court of Hyderabad by Mir Ghulam- 
shah against Mir Bijarkhan and Mir Abdulla 
Khan a definite statement was made in the 
plaint that according to the custom prevail- 
ing in the family of the Mirs daughters have 
no right of inheritance. Exhibit No. 329 is 
the decree in that suit and we find therein 
that the arbitrator divided the wkole property 
between the three sons. ‘ 

Exhibit No. 415 is the decision of a Jirgah 
presided over by Mr. Vali Mahomed, Deputy 
Collector, in which it was held that according 
to custom Balochi women are not allowed any 
share of the property. The. particular woman 
whose claim they were then considering was 
the widow, so tne decision is scarcely in 
point, but the proposition js stated in the 
general terms which I have omployed. 

Exhibit No. 504 is a plaint in a suit for 
partition of the property of a deceased person 
Ahmedkhan Nizamani. It was brought by 
one of the sons and in the plaint, women are 
shown as entitled to specified shares. 

Exhibit No. 545 is an application to be 
allowed to amend the plaint in Suit No. 40 of 
1907 in the District Court of Hyderabad, on 
the ground that in the plaint daughters were 
shown as having shares, whereas according 
to the custom prevailing among Bhureris, 
daughters are not entitled to inherit. Exhibit 
No. 547 is an application by two of the 
defendants in that suit who were themselves 
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daughters of the deceased admitting the 
existence of the custom. f 

Exhibit No. 830 comprises the plaint, 
and deeree in a suit 
brought by an uncle and one widow of 
Ghulam Murtaza Khan Laghari against 
another widow and her daughters to have ib. 
declared that the defendants were not the 
widow and legitimate daughters of the 
deceased. From the decree we find that the 
disputes were referred to arbitration and part 
of the property was awarded to plaintiffs and 
part to defendants. 

Exhibit No. 831is a plaint in a suit brought 
by a Hindu on a mortgage deed. In that 
suit daughters of the deceased mortgagor 
were joined as his legal representatives. 
This, however, is of no value at all as evidence, 
for, the Hindu plaintiff would not know of the 
existence of the custom at all, and would in 
fact have to join as legal representatives all 


‘persons who would be such under the ordinary 


Muhammadan Law. Similar remarks apply to 
Exhibits Nos. 835 to 838 and 840 to 843. 

Exhibits Nos. 833, 839 and 845 are plaints 
and decreas in suits in which the parties are 
Balochis, but are not shown to belong to 
families of good position, and as it is not 
suggested that the custom binds low class 
Balochis, the fact that in those suits women 
obtained mw share of the inheritance is of no 
value whatever. 

Exhibit No. 844 comprises the plaint, 
written statements and application in a 
partition suit between Talpurs, in which the 
defendants put in an application saying that 
the widow and daughter of their deceased. 
brother were necessary parties, they do not, 
however, state why they are necessary parties, 
and as in their written statement these very 
defendants though taking the objection as to 
non-joinder of parties, state definitely that 
the land in suit belongs entirely to the defend- 
ants and no one else has any interest in it, 
it is obvious that they cannot mean by their 
application that the women are entitled to a 
share. 

Exhibit No. 845 is the plaint in a parti- 
tion suit between Nizamani Balochis who 
appear to belong to a respectable family of 
some position and in if women are shown as 
heirs of the grandfather. 

Exhibit No. 848 comprises the plaint and 
an application in a suit bronght by Talpurs, 


and in the plaint the widow and daughters 
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‘of a déceased Mir are shown as his heirs, but 
the application says that according to custom 
women do not inherit, so one cancels the 
other. 

Exhibits Nos, 861 to 864. are copies of a 
plaint and written statement and issues and 
decree in a suit for possession of land and in 
the plaint it is stated that a widow and a 
daughter inherited a share of the property 
of the deceased. The parties are’ Talpurs, 
but not Mirs. This is an assertion of inherit- 
ance by women in accordance with 
Muhammadan Law ina Talpur family. In the 
written statement there was no suggestion of 
any such custom as is set up in this suit and 
eventually a decree was passed giving the 

- plaintiff the land claimed by inheritance. 

Exhibits Nos. 889 and 890 are the order 
of remand and final judgment in an appeal, 
Khan Mahomed v. Sher Mahomet (37), heard 
by the Chief Court of the Punjab. In that 
appeal it was held that in the Natkani 
Dattani tribe of Balochis daughters do some- 
times take a share of their father’s property, 
but it was found that this was not really 
owing to their following the Muhammadan 
Law of inheritance, but because they were 
governed by a custom which was much in- 
fluenced by Muhammadan Law and the Judges 
said “the conclusion at which we arrive is, not 
that the Balochis strictly follow Muhammadan 
Law, but that their custom of agnatic succes- 
sion is greatly influenced by the spirit of 

“Muhammadan Law, and daughters are often 
allowed to succeed in the absence of sons, 
sometimes, though more rarely, even in the 
presence of sons.” 

Exhibit No. 891 is the judgment in an- 
other appeal, Ghulam Hutdarkhan v. Phaphal 
(33) inthe same Gourt, in which the parties 
were Laghari Balochis,and it was held that 
the daughter was entitled to inherit her share 
‘of the property of her father, but in that 
case also the Judges came to the conclusion 
that among the Balochis there was generally 
a custom of some sort, and they said: “We 
do not suppose that Muhammadan Law is fol- 

- lowed strictly in all cases of succession, but 

there is a good deal to show that the custom 

of these Balochis is largely tinctured by 
preference for Muhammadan Law rules where 
the contest is between daughters and col- 
laterals.” 

(375 No. 199 of 1895 (Unreported). 

(88) 92 P. R, 1908. 
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Exhibit No. 892 is another judgment in 
an appeal heard by the same Court in 
which the ruling in Khan Mahomed v. Sher 
Mahomed (37) above referred to was expressly - 
foliowed. 

These decisions, though relied on by the 
defence, appear to me to afford quite as 
much support to the plaintiff as to the 
defendants, for though in them the daughter’s 
right of inheritance is recognised, the decision 
in each case is confined to a particular tribe 
of Balochis and the fact was also recognised 
that among many Balochis there does exista, 
custom by which females -are excluded from 
inheritance, which is the very custom under 
which plaintiff claims. - 4 

Exhibits Ncs. 908 and 909 and 911 and 918 
and 915 are copies of extracts from Revenue 


_ Registers showing that the names of daughters 


and other women have been entered in the 
Register as sharers in the property left by 
the deceased. These are, no doubt, admissible 
in evidence, but as I have already said are not 
of much probative value. 

As itis quite clear that in a very large 
number of specific cases daughters and 
sisters have’ not received any ‘share of 
the property left by their fathers and 
brothers, Mr. Tekchand has suggested se- 
veral explanations. In some cases, the daugh- 
ter or daughters of the deceased were 
unmarried and lived with their brothers, 
and he urged that in that case they would 
not be at all likely to want a separated 
share. It may be conceded that it -is im- 
probable that they would receive any share 
so long as they were unmarried and lived 
jointly with their brothers, but if one of 
the daughters of a deceased Mir married and 
is shown to have received no share of her 
father’s property, the fact that her sisters 
are unmarriedand live with their brothers 
will be of no avail. i 

Mr. Tekchand went so far as to suggest 
thab some women took a vow that they 
would never marry, but this is a fanciful 
idea not borne out by any evidence, and as 
the evidence, is concerned chiefly with.mar- 
ried women, it would not, even if proved, be 
of much importance. Some women are said 
to get pensions from Government, but even if 
they do, there seems to be no reason why 
they should not share in the property of 
their fathers if they are governed by the 
rules of Muhammadan Law. Many witnesses 
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were questioned about the dowry received by 
women, the idea apparently basing that they 
got as dowry the amount they would have 
- received by way of inheritance; but, as I 
have already said, this would not be inherit- 
ance and the magnitude of the dowry would 
be a most excellent reason for the existence 
of the custom. In some cases the property of 
the deceased was under the protection of the 
Manager, and it was suggested that in that 
case there would be nothing for the daughters 
to receive, but this is no explanation, for the 
daughter’s rights would still be subsisting 
when the estate became freed from encum- 
brances and delivered into the possession of 
the son or sons. 

It was argued that in many cases women 
are given in marriage in exchange for other 
women and, therefore, they do not inherit. 
This, however, would be another custom which 
js not supported even by the defence witnesses. 
Tt ig true that in some few cases there 
does seem to have been what may be called an 
exchange of women, but even the defence wit- 
nesses do not give that as a reason for their 
not inheriting, but on the contrary depose 
that women always do inherit a share of 
their father’s property, so this suggested 
explanation is inconsistent with the evidence 
for the defence. 


Tt was also suggested that women do not 
make any demand because they do not want 
a share, and that Muhammadan women would 
not be likely to make any demand. This 
explanation would probably be satisfactory 
jn the case of unmarried women, but it can 
scarcely be supposed that the husbands of 
those who- are married would not want a 
_ share of the property if they could get it. 
It is, however, very possible that the fact 
that these Muhammadan women are pardah 
_ nashin would ba another reason for the 
existence of the custom which was brought 
into being by the magnitude of the dowry 
received by them and the two reasons com- 
bined would sufficiently explain the attitude 
of the husbands. Mr. Tekchand pointed out 
that in some instances the sons of a deceased 
Mir had not partitioned the property of their 
father, but that would be no reason why a 
married daughter should not receive her 
share or its equivalent in. cash, as no actual 
partition between the sons would be neces- 
sary. 
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It does mobsesm tə me that any satis- 
factory explanation has been suggested of the 
undoubted fact that in a large number of in- 
stances daughters and sisters have been 
excluded. If we analyse the evidence we 
find that out of 6l alleged instances of 
the exclusion of women from inheritance in 
thefamilies of the Talpurs, plaintiff has prov- 
ed 26 by the evidence of more than one 
witness, Nos. 9, 13, 19, 21, 22 to 88, 46 
to 48, 51 and 61, while Nos. Il] and No. 17 
are admitted by defendant No. 2, and though 
No. 18 is proved by only one witness his 
brother was summoned by the defence but 
was not examined. No evidence in rebuttal 
has been called as regards these instances. 
Besides these, plaintiff has proved 29 in- 
stances by the uncontradicted evidence of one 
witness in each case. Two others Nos. 6 and 10 
are depused to by plaintiff who is contradicted 
by defendant No. 2 and No. 22 is not proved. 
TIt'must be remembered that if the instances 
which are deposed to by only one witness are 
not true instances of exclusion, the defence 
could have called witnesses in rebuttal, and 
the failure to do so justifies the conclugion 
that all those instances are genuine. We find 
then that there are 58 proved instances of ex- 
clusion of women from inheritance, in which 
are included the deceased Mir’s wife, the wife 
of defendant No. 2 and defendant No. 1 herself. 
Against this imposing array of evidence we 
have nothing more than two instances of in- 
heritance proved by very doubtful evidencs, 
No. 11 and No. 19, and one No. 8, in which 
a daughter claims to inherit, her claim being 
still in dispute. 


The witnesses called by the defence who 
deny the custom are, no doubt, men of as 
good positionas plaintiff's witnesses, but they 
have failed to prove instances of inheritarcs, 
are contradicted by alarge nambar of instances 
of exclusionandas said before the most cogent 
evidenca of custom is not that whichis afford- 
ed by the expression as to the existence, but 
by the enumeration of instances in which the 
alleged custom has been acted upon. I cən- 
sider that the evidence in favour ofthe ex- 
istence of the custom in the family of the 
parties is absolutely overwhelming and it re- 
ceives strong support from the Judicial re- 
cords above referred to, Exhibits Nos. 329 and 
547, and to some extent from the judgment 
of the Punjab Chief Court, Exhibits Nos. 889 


924 


” SETHNA V. LADAK KHAKU. 


to 892, and also from the evidence of the 
existence of a similar custom among Balochis. 
A large number of instances has been proved 
and though there is only the evidence of one 
witness in most cases the defendants have not 
called any evidence in rebuttal though they 
had ample opportunity to do so. Various in- 
stances of inheritance by Balochi women haye 
been proved by the defence, but the custom 
is not alleged to be binding on all Balochis, 
and the same remark applies to those judicial 
records which show that a Balochi woman’s 
right of inheritance has been asserted or re- 
cognised. There is only one judicial record, 
Exhibit No. 844, in favour of inheritance by 
women in a Mir’s family. 

In these circumstances, I cannot but come 
to the conclusion that in the family of the 
Mirs, descended from Mir Kaku Khan, there 
is a well established custom having the force 
of law by which daughters and female paternal 
relations of the deceased are excluded from 
inheritance by any male agnate. 

The result is that plaintiff is entitled 
to succeed to all the property left by the 
deceased. 

I, therefore, decree that plaintiff be declar- 
ed heir to the property of the deceased 
Mir, H. H. Mir Hassanali Khan, and direct 
that he do recover from the defendants all 
the property specified in the lists annexed to 
the plaint. 

Plaintiff to bear the separate costs of de- 
fendants Nos. 3and 4, if any. Defendants 
Nos. 1 and 2 to bear all the remaining costs of 
the suit including those of plaintiff, 

Suit decreed, 


(s. c. 4 S. L. R. 147.) 
SIND JUDICIAL COMMISSIONER’ S 
COURT. 
Crvit Suit No. 21 or 1910. 
June 1, 1910. 
Present:—Mr, Leggatt, A. J. CO. 
N. J. R. SETHNA—Praintire 
VETSUS 
LADAK KHAKU—DEFENDANT. 

Civil Procedure Code (Act V of 1908), O. XXXVII — 
Defence of failure of partial consideration when per- 
missible—Plaintiff’s breach of contract occasioning loss— 
Defence not allowed—Negotiable Instruments Act (KAPTI 
of 1881), s. 45. M 

In a suit under Order XXXVII, Civil Procedure 
Code, the defence that plaintiff’s breach of contract 
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had occasioned to the defendant a pecuniary loss 
exceeding the amount due from him on account of 
the kundi sued upon, cannot be allowed and the 
defendant must be referred to a regular suit for 
damages. : 
Under section 45 of the Negotiable Instruments 
Act (XXVI of 1881), where there has been partial 
failure of consideration, it is only where that part is 
ascertainable in money without collateral inquiry that 
reduction can be allowed. Hence, a defence of failure 
of partial consideration which is not ascertainable in 
money without collateral inquiry is not permissible 
in a suit under Order XXXVII of the Civil Procednre 
Code. 


Mr. Nadirshah, for the Plaintiff. 

Mr. Rupchand, for the Defendant. 

Judgment.—Plaintiff sues under 
Order XXXVII, Civil Procedure Code, on 
a hundi dated 25th January 1909 by which 
defendant promised to pay Rs. 460 on the 
15th December 1909, 

Defendant applies for leave to defend on the 
ground that plaintiff agreed to lease the fruit 
of his garden to defendant for a period of two 
years in consideration of a sum of Rs. 2,200, 
it being agreed that during the period of the ` 
lease plaintiff was to water the garden, plough 
the land, round the trees and supply grass for 
a bullock; that Rs. 200 were paid in cash and 
five hundis of Rs. 400 each were executed ‘by 
defendant payable at different intervals, it 
being agreed that plaintiff was to be paid the 
amount of the hundis only if he performed 
his part of the contract ; that plaintiff . 
failed to perform his part of the contract 


and defendant was, therefore, obliged 
to give up the lease after notice to the 
plaintiff; that one hundi became payable 


while defendant was in possession and the 
amount due was paid, that according to the 
agreement plaintiff cannot recover ag the 
lease has terminated; that even according to 
law plaintiff cannot recover as the considera- 
tion has failed; that defendant is entitled to 
show that the loss suffered by him exceeds 
the amount due under the hundi and that, 
therefore, also plaintiff cannot recover. 

Considerable argument was directed to the 
elucidation of the question whether, if leave 
to defend were given, the Court could limit 
the defendant to certain -issues, but it ig 
not necessary for me to touch that question at 
all. 


The lease was for a period of two years 
and defendant admittedly had possession for 
part of that time. Five hundis executed were 
on account of the rent due for the whole period 
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and it is not suggested that the kundi in suit 
covered the money due for any particular 

“part of that period. There has not, therefore, 
Fi been total failure of consideration but only 
t partial failure. But under section 45 of the 
Negotiable Instruments Act, XXVI of 1881, 
where there has been partial failure of con- 
sideration, it is only where that part is 
ascertainable in money without collateral 
-inquiry that reduction can be allowed. Here 
it could not be ascertained in money except 
by collateral inquiry, and that defence could 
not, therefore, be allowed. 

The agreement that the undis should not 
be payable unless the plaintiff performed his 
part of the contract cannot avail the defend- 
ant, for as one hundi was paid it is plain 
that plaintiff must have partially performed 
that which he contracted to do and, there- 
fore, as to this also there was only partial 
failure of consideration and the remarks I 
have already made apply. 

The defence, that plaintiff's breach of 
contract had occasioned to the defendant 
a pecuniary loss exceeding the amount due 
from him on account of the hundi, might have 
been a good defence to a regular suit for 
recovery of rent, but he cwnnot be allowed to 
set up such a defence ina snit on a negoti- 
able instrument and must be referred to a 
regular suit for damages. 

There is the. more reason in this case 
to refuse leave to defend as defendant gave up 
possession of the land of his own accord. 

I, therefore, refuse leave to defend. 

Decree for Rs. 400 with interest at 6 per 
cent. from date of suit to date of payment 
and costs. 

Suit decreed. 


(s. c. 4 S. L. R. 149.) 
SIND JUDICIAL COMMISSIONER'S 
f COURT. 
ORIGINAL Civiu Sum No. 393 or 1909. 
June 1, 1910, 

Present:—Mr, Leggatt, A. J. C. 

NARSIDAS NANJI—PLAINTIFEF 
VeETSUS 


DOSA KALIAN—DEFENDANT. 
Arbitration Act (IX of 1899), ss. 4 and 19— 
Submission in writing need not be signed —Specific 
Relief Act (I of 1877), s. 21—Civil Procedure Code 
(Act V of 1908), Sch. II, applicability to Karachi. E 
In Karachi whero the Indian Arbitration’ Act GK 
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of 1899) is in force, the second Schedule of the Civil 
Procedure Code (Act V of 1908) does not apply as 
special procedure is provided by the Arbitration Act, 

Vishindas v. Simpson, 3 S. L. R. 162; 4 Ind. Cas. 
1150, referred to. 

A submission under the Arbitration Act (section 
4) must be in writing, but it need not bo signed, 

The Arbitration Act by section 19 provides a 
special remedy by permitting a party to a submission 
to plead the submission in bar of a suit instituted by 
another party to tho submission. 

Under section 21 of the Specific Relicf Act, however, 
no suit can lie to specifically enforce a reference 
lo arbitration or to compel a party to sign a 
reference. 


Mr. Assanmal,.for the Plaintiff. 

Mr. Rupchand. for the Defendant. 

Judgment.—Plaintiff sues for an 
injunction to defendant to sign a referenco 
and submit the matters in dispute to arbitra- 
tion, and in the event of defendant’s refusal 
for an order referring the matters in dispute 
to arbitration in pursuance of the reference 
signed by plaintiff, alleging that there having 
arisen between the parties disputes regarding 
pay and bonus, etc., the parties agree to 
refer the matters in dispute to private arbi- 
tration, that defendant’s pleaders drew up a 
submission and forwarded it to plaintiff's 
pleader for plaintiff’s signature, that plaintiff 
signed the reference and returned it for de- 
fendant’s signature; that plaintiff believes 
that defendant has not yet signed it. 

Defendant contended that the suit would 
not lie for au injunction to compel defendant 
to sign the reference; that a suit would not 
lie to compel defendant to submit matters in 
dispute to arbitration; that the Court has no 
power to order the matters to be referred 
to arbitration in pursuance of the reference’ 
signed by plaintiff only; that the state- 
ment of the disputes is not correct and plain- 
tiff offered to refer the matters in dispute to 
arbitration, but defendant refused; and that 
the reference itself provides that if from any 
cause whatever the arbitration fails, the re- 
ference fails, and no arbitrator or umpire can 
be appointed by the Court. 

The issues for decision are :— 

1 Can the suit lie for a mandatory injunc- 
tion to compel the defendant to sign the 
reference ? 

2 Can the suit lie to compel the defendant 
to submit the matters to arbitration ? 

3 Has the Court power to order the matters 
in dispute to be referred to arbitration in 
pursuance of the reference signed by the 
plaintiff only ? 
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1 find on all the issues in the negative for 
the following reasons :— 

In Karachi where the Indian Arbitration 
-Act, IX of 1899,is in force, thesecond Schedule 
of the Civil Procedure Code, Act V of 1908, 
does not apply where special procedure is 
provided by the Arbitration Act, Vishindas v. 
Simpson (1). 

In this suit either there was a valid sub- 
mission or there was none, A submission 
must be in writing, section 4(b) of Act IX 
of 1899 : bub it need not be signed, Baker y. 
Yorkshire Fire and Life Assurance Co., (2). 
Tt is sufficient if the parties have definitely 
agreed to refer the matters in dispute to arbi- 
tration and their agreement has been reduced 
to writing. 

In the plaint it is stated that the parties 
agreed to refer the matters in dispute to 
arbitration, and if the reference which is 
relied on in the plaint is the written 
embodiment of that agreement there is a 
valid submission. But under section 21 of 
the Specific Relief Act, I of 1877, as amended 
by the Indian Arbitration Act, no contract 
to refer present or future differences to 
arbitration shall be specifically enforced. The 
Indian Arbitration Act, 1X of 1899, however, 
by section 19 provides a special remedy by 
permitting a party to a submission to plead 
the submission in bar ofa suit instituted 
by another party to the submission. There- 
fore, if there is a valid submission, the proper 
remedy is to apply under section 19 of the 
Arbitration Act for stay of proceedings. 

Mr. Assanmal, however, says there is no 
valid submission, and apparently means that 
though the parties agreed to refer the matters 
in dispute to arbitration their- agreement was 
not reduced to writing. Such an agreement, 
however, is not enforceable. 

As regards issue No. 1, there is no allega- 
tion in the plaint that defendant ever 
agreed to sign the reference and it is, there- 
fore, obvious that the Court will not require 
him to do so. 
No. 2 is barred by section 21 of the 
Specific Relief Act and as regards issue 
No. 3, the proper remedy is by application 
under section 19 of the Arbitration Act, 
orif there is no written agreement there 
is no remedy. In no case will the suit lie. 

(1) 38. L. R. 162; 4 Ind. Cas. 1150. 

(2) (1892) L. R. 1 Q. B. 144; 61 L. J. Q. B. 88; 66 
L. T, 161, 
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I, therefore, dismiss the suit with costs. 
Suit dismissed. 


E (s. c. 4.8. L. R. 152.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
ORIGINAL Civie Surt No. 349 or 1909. 
June 1, 1910. 
Presext:—Mr. Leggatt, A. J. C. 
GOPALDAS BHIMANDAS AND OTHERS 
— PLAINTIFFS 
versus 
HASSASING LALSING -AND oTHERS— 
: DEFENDANTS. 

Civil Procedure Code (Act V of 1908), s. 92—Founder 
of trust not exempt from sanction—Misjoinder of parties 
and causes of action. 

Under an agreement entered into by all the parties 
to the suit a trust was constituted of which the 
plaintiff and the defendants Nos. 1, 2 and 3 were 
made trustees, and the defendants Nos. 1 and 4 were 
to pay a certain sum to the trustees within a certain 
timo. The suit was instituted for , 

(1) recovery of money due from the defendants 
Nos. 1 and 4. 

(2) an account of trust monies. 

(3) settlement of a scheme, and 

(4) removal of defendants and appointment of new 
trustees: 

Held, (1) that as tho reliefs for rendition of 
account, settlement of a scheme and removal of 
trustees fell within the purview of section 92 of the 
Civil Procedure Codo the sanction of the Advocate- 
General or Collector was ossontial to the institution of 
the suitas framed. 

(2) Section 92 of the Civil Procedure Code does 
not exempt the founder from its operation. 

(3) That the suit was also bad for misjoinder of 
parties and causes of action. The agreement to pay 
the money and the agreement to create a trust, though 
written on one piece of paper were essentially 
separate agreements, one between the debtors and 
the trustees, and the other between the trustees and 
the founder. 

Mr. T. G. Hlphinston, for the Plaintiffs. 

Mr. Wadhumal,for the Defendants Nos. 1 
and 4. 

Mr. Hirdaram, for the Defendants Nos. 3 
and 5. 

Judgment.—Plaintiffs sue for an 
order directing defendants to render account 
of certain trust monies; and for an order 
dirécting defendant No. 1 to effect specific 
performance of the terms of the trust by 
paying to the trustees the amount found due 
from him; and for the settlement of a definite 


scheme for the management of the trust; for 
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a declaration that defendants Nos. 1, 2 and 
3 are unfit to act in the trust and for their 
discharge and the appointment of other 
_ trustees under the Trusts Act; alleging, that 
” plaintiffs brought suit No. 195 of 1906 of 
this Court against defendants Nos. 1,4 and 
- another; that the suit was settled by an 
agreement entered into by all the parties 
to this suit and was struck off; that by that 
agreement a trust was constituted of which 
plaintiff No. 1 and defendants Nos. 1, 2 and 3 
were made trustees; that under the agree- 
ment defendants Nos. 1 and 4 were to pay 
Rs. 2,000 to the trustees in a week and a 
further sum of Rs. 32,000 when plaintiff 
withdrew suit No, 195 of 1906; and that in 
default interest should be payable; that 
defendants Nos. 1 and 4 have failed to carry 
out the terms of the trust, having paid 
Rs. 4,650 only and having refused to pay.the 
balance though called upon by plaintiff No, 1 
to do so; that plaintiff No. 1 has called upon 
his co-trustees defendants Nos. 2 and 3 to assist 
him in recovering the money, but they have 
ignored his notices and he believes they are 
acting in collusion with defendants Nos. 1 and 
4; that plaintiffs seek no relief against 
defendant No. 5 who is joined because he was 
a party to the agreement; that the cause of 
action arose when defendant No, 1 failed to pay 
the amounts due; that plaintiffs Nos. 2 and 3 
were parties to suit No. 195 of 1906, but 
may be dropped if their presence in this suit 
is unnecessary. 

Defendants Nos. 1 and 4 in their written 
statement deny that dhere has been any 
default on their part, or that defendant No. 1 
has failed to carry out the terms of the 
trust; that he has always been ready to pay 
the money, but plaintiff No.1, alone has no 
right to make demand; that the money is in 
the hands of defendant No. 1 who is a trustee 
and there is no provision that the money should 
be given into the possession of plaintiff No. 1; 
that plaintiffs are not competent to maintain 
the suit ; that the allegation as to defendants 
Nos. 2 and 3 ignoring plaintifi’s notices and 
being in collusion with defendant No. 1 are 
denied; that there is no cause of action 
against defendant No. 4; that plaintiffs 
have no cause of action and that there is no 
reason for the discharge of any trustees or 
the settlement of any trust ; that the suit can- 
not lie without the sanction of the Advocate- 
General or the Collector, 
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Defendant No. 8 inhis written statement 
admitted the creation of the trust, but denied 
that defendant No. 1 had failed to carry out 
the terms of the trust or refused to pay the 
money ; that he is willing to pay the money, 
but plaintiff No.1 refuses to join bis co-trustees 
in execution of the trust: that the suit is bad 
for misjoinder of parties and causes of action ; 
that it is not maintainable withous tho 
sanction of the Advocate General or the 
Collector: that the Court has no jurisdiction, 
as the trust deed was executed at Shikarpur 
and the trustees reside there and the chari. 
ties are to be carried out there; that ihe 


“suit is vexatious. 


Defendant No. 4 put in an additional 
written statement, alleging that the suit was 
not properly stamped; that it was bad in form 
and bad for misjoinder of causes of action; and 
that he and defendant No.1 were ready to 
pay the money. 

The issues for decision are :— 

1 Can the suit lie without the sanction of 
the Advocate-General ? 

2 Has this Court jurisdiction to try this 
suit ? 

3 Is the suit bad for misjoinder of parties 
and causes of action ? 

4 Is the plaint properly stamped ? 

9 Has plaintiff No. 1 called upon defendants 
Nos. Land 4 to pay the monies due from 
them under para. 7 of the agreement ? 

6 Had plaintiff No.1 any right to make 
such demand ? 

7 Have defendants Nos. 1 and + paid tho 
said monies to defendant No. 1 as a trustee ? 
Is such payment a due fulfilment of the trust ? 

8 Did the trustees refuse to take the monies 
from defendants Nos. 1 and 4 though called 
upon to receive ib? 

9 Has plaintiff No. 1 called upon his co- 
trustees defendants Nos. 2 and 8 to assist him 
in recovering the'balance due with interest 
from defendants Nos. land 4 and have defend- 
ants Nos. 2 and 3 failed to do go ? 

10 Are plaintiffs Nos. 2 and 3 competent to 
maintain this suit? Ifnot what is the result ? 

11 Is there any cause of action against 
defendant No, 4 ? g 

12 Ts thero sufficient reason for the dis- 
charge of any of the trustees or for the 
settlement of any scheme ? 

13 Are defendants Nos. 1 and 4 liable for 
interest ? 

14 What decree should be passed ? 
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Tssues Nos. 1,3, 4 and 10 were tried as 
preliminary issues. 

Issue No. 1. Mr, Elphbinston has cited 
numerous authorities in support of the pro- 
position that a suit by a person who seeks 
to remedy a particular infringement of his 
own individual right is not affected by section 
92, Civil Procedure Code, and I think there 
can be no doubt that that proposition is 
perfectly correct, Budrecdas Muhim v. Chount= 
lal Johwrry, (1) and Str Dinshaw M. Petit v. 
Sir Jamsetji Jijibhat (2). Nor is sanction 
required where the trust isa private trust. 
Sathappayyar v. Periasami (3). 

In the present case, however, it seems 
clear that some, at any rate, of the relief 
sought is within the purview of section $2, 
Civil Procedure Code. In his plaint plaintiff 
really seeks for four reliefs, though he calls 
them 5. He asks: 

1 for recovery of money due. 

2 an account of trust monies. 

3 for settlement of a scheme. 

4 for removal of defendants and appoint- 
ment of new trustees. 

Of these reliefs, the 2nd, 3rd and 4th do, 
undoubtedly, fall within the scope of section 
92, and do, therefore, require the sanction 
of the Advocate-General or the Collector. 
The first does not require such sanction, and 
it was evidently a suit ta recover monies 
which the Advocate-General contemplated 
when, in his reply to Mr. Elphinston, he said 
that his sanction was not necessary. 

Mr. Elphinston stated that plaintiff No. 1 
was suing as a founder of the trust and not 
asa member of the general public and he 
urges that though the trust is, admittedly, a 
public trest, the plaintiff as founder can sue 
without sanction. Section 92 does not at all 
exempt the founder from its operation and, 
therefore, gua founder it does not appear that 
he has any special right of suit. I under- 
stand, however, that Mr. Hlphinston means 
that as he founded the trust his rights are 
peculiarly and individually infringed by the 
non-fulfilment of the trust. 

I do not think such a contention can be up- 
held. A founder of a trust merely qua 
founder has no more rights than any member 
of the public: very often indeed he has less. 
He, in common with every member of the 

(1) 83 C. 789; 10 C. W. N. 581. 

(2) 11 Bom, L. R. 85 at p. 106 ; 5 M. L. T. 301; 2 
Jnd. Cas. 701. 

(3) 14M, L 
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public, has a right to claim fulfilment of the 
trust, but that is not in any sense an indivi- 
dual right. He may be a beneficiary, butin 
that case he would not sue as founder and 
could only claim fulfilment of so much of the 
trust as affected him and so far as the trust 
is concerned plaintiffs Nos. 2 and 3 can only 
sue as members of the public. 

The suit, so far as it relates to the recovery 
of money from defendants Nos. 1 and 4, does 
not of course, require sanction, for, that relief 
does not come within section 92 of the Civil 
Procedure Code; but thetrust being admittedly 
a public one and the remaining reliefs sought 
coming within that section the sanction of the 
Advocate-General or Collector is essential to 
the existence of the suit as at present framed. 

Issue No. 3. i think the suit is clearly bad 
for misjoinder of parties and causes of action. 
The agreement to pay the money and the 
agreement to create a trust was written on 
one piece of paper and were in appearance 
one and the same, but I feel no doubt that 
they were essentially separate agreements, 
one between the debtors and the trustees, 
and the other between the trustees and the 
founder. 

In the present suit defendant No. 1 is sued 
both as debtor and as trustee and defendant, 
No. 4 ig sued only as a debtor; defendants 
Nos. 2 and 8 are sued only as trustees. The 
cause of action as against the debtors was 
the failure to pay; the cause of action as, 
against the trustees was the non-fulfilment 
of the trust: these two causes of action are 
entirely distinct. Iu a suit for the removal 
of trustees, defendant No. 4 would not be a 
necessary party at all; and the non-falfil- 
ment of the trust is entirely separate from 
the nen-payment of the money. No doubt as 
pointed out in Pointon v. Pointon (4), Coates 
v. Legard (5), Haranand Mozoomdar v., 
Prosunno Chunder Biswas (6), the Court has 
a discretion in such matters and it may 
happen that the convenience of the Court 
and the parties is best provided for by the 
joinder of various causes of action or various 
parties against whom different reliefs are 
sought in one suit, but, I think, it is impos- 
sible to lay down any hard and fast rule on the 
subject. Bach case must be judged by itself, 
and while increase of litigation is undesirable, 

(4) L. R. 12 Eq. 547 ; 40 L. J. Ch. 609; 25 L. T, 
294: 19 W. R. 1051. 

(5) L. R. 19 Eq. 66; 31 -L. T. 625; 23 W. B. 40. 

40) 9 0. 763; 12 0. L. R. 556 
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multifarionsness and inconvenience must also 
be avoided. 

In the present‘case plaintiff can sue the 
debtors for the recovery of the money and if 
his co-trustees refuse to join him as plaintiffs, 
he can make them defendants. That would 
be a perfectly simple and straightforward 
suit. As regards the alleged misconduct of 
the trustees, the suit cannot be brought with- 
out the sanction of the Advocate-General or 
Collector, which may possibly be withheld, 
and as itis a suit of a totally different nature 
from a suit for the recovery of money, and as 
the relief sought and the points in issue would 
be entirely different, I think, it would be 
most undesirable to mix up the two suits; 
and as the defendants are not all jointly 
interested in both causes of action, the suit 
does not come within Order II, Rule 3, Civil 
Procedure Code. ` 

Issue No. 4. As regards the stamp on 
the plaint, Mr. Elphinston relies on the Court 
Tees Act, Schedule II, art. 17, clause VT, 
but that is obviously inapplicable, for plaintiff 
sues to recover a sum which is actually as- 
certained, and he must, therefore, pay the 
proper ad valorem fee. 

Issue No. 10. Plaintiffs Nos. 2 and 3 
have no cause of action under the agreement 
to which they were not parties, and cannot, 
therefore, sue on that agreement, but only as 
members of the public. They are not, there- 
fore, necessary parties to a suit for the re- 
covery of the money; and though they can 
sue for the settlement of a scheme or the 
appointment of new trustees, they cannot do 
so without proper sanction. 

Therefore, under Order VI, Rule 17, Civil 
Procedure Code, I direct that plaintiffs do 
amend their plaint within fourteen days, and 
elect on which cause of action they will 
proceed. 

Permission to elect allowed, 


(s.c. 45. L. R. 159.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
OKIMINAL APPEAT, No. 47 or 1910. 
June 6, 1910. 

Present:—Mr. Hayward, J. C. 

IMPERATOR— APPELLANT 
LETSUS 

MOWLABUX valued KHOWAJA BUX AnD 


ANOTHER—Opposite PARTY. 

Penal Cede (Act XLV of 1860), s. 411—Currency 
notes exchanged and then_ lost in gambling—Cri- 
minal misappropriation, 
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A servant, who was ontrusted by his master with 
a Rs. 1,0CO currency note for delivery toa mer- 
chant, changed it for currency notes of a smaller 
value and lost them at gambling tothe accused. He 
was asked to give a writing to show thatthe notes 
had been won by the accused by gambling. He ade 
mitted to the accused after the gambling thattha 
notes were his master’s: 

Held, (1) that the exchanged notes were misappro- 
priated by tho servant when they wero given to thy 
accused; 

(2) that the accused received the currency 
notes dishonestly, that is, withthe intention of causing 
wrongful Joss, or, in other words, loss by unlawful 
means, to the true owner; 

(3) that the accused had reason to beliove tho 
currency notes to be stolen property; 

(4) that it was not the Rs. 1,000 currency note but 
the exchanged currency notes which were criminally 
misappropriated by the servant. 

(5) thatthe accused had been rightly convicted 
under section 411, Indian Penal Code, and could equal. 
ly have been convicted under sections 408 and 114 of 
the Indian Penal Code. 


Appeal against the decision of the City 
Magistrate, Karachi. 

Mr. Wadhwmal Udharam, for the Appel- 
lant. 

Mr. Teckvhand Cdhowdas, for the Opposite 
Party. 

Judgment.—the appellants appeal 
against their conviction by the City Magis- 
trate, Karachi, of having dishonestly received 
certain currency notes having reason to believe 
them to be stolen property under section 411, 
Indian Penal Code. 

Mr. Wadhumal for appellants objects that 
they did not receive the currency notes dis- 
honestly as they won them by gambling 
which is not an unlawful means within the 
meaning of section 23, Indian Penal Code; 
that they had no reason to believe the 
currency notes to be stolen property; that as 
a matter of fact the currency notes were 
not technically stolen property as they 
were the change only for the stolen cur- 
rency note and did not fall within the de- 
finition of the term in section 410, Indian 
Penal Code; and that for all these reasons no 
conviction could be sustained under section 
411, Indian Penal Code. 

Mr. Teckchand for the Crown disputes 
these objections and further contends that 
the appellants have in any case committed 
the offence of abetment of criminal breach of 
trast by the man from whom they wor the 
currency rotes by gambling, and should be 
convicted under sections 408 and 109, Indian 
d be held technical- 
11, India : 
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The facts proved are that complainant’s 
servant who pleaded guilty atthe same trial 
was entrusted with a Rs. 1,000 currency note 
for another merchant. He, however, changed 
it for another currency note of Rs. 500 and 
five currency notes of Rs. 100 each, which he 
proceeded to lose at gambling to the appel- 
lants. He was not previously known to 

` appellant Mowlabux but had been known for 
5 or 6 years as a fellow gambler to appellant 
Santos. He was asked to give a writing to 
show the Rs. 500 currency note and the 
_three Rs. 100 currency notes had been won 
by gambling and not otherwise by appellant 
Mowlabux. He admitted that the currency 
| notes were his master’s after the gambling 
to appellant Santoo. The Rs. 500 currency 
note was subsequently found in the matting 
of the roof and the three Rs. 100 currency 
notes in plastered up slit in the wall of the 
house of appellant Mowlabux and a Rs. 50 
currency note was found from the roof of the 
room of appellant Santoo. 


“On these facts it appears to me clear that 
appellants received the currency notes dis- 
honestly, thatis, with the intention of causing 
wrongful loss or, in other words, loss by un- 
lawful means tothe true owner. It was not 
the gambling which was the unlawful means, 
but the conduct of the servant of the true 
owner. On the same facts it appears to 
me equally clear that appellants had reason 
to believe the currency notes to be stolen 
property. On the same facts it further ap- 
pears to me that it was notthe Rs. 1,000 
currency note but the exchanged currency 
notes which were criminally misappropriat- 
ed by the servant. The changing the note 
merely amounted to preparation and the ex- 
changed currency notes would never Fave 
been converted to the use of the servant that 
is to say would never have been criminally 
misappropriated if the gamblehad turned out 
favourable to the servant. The exchanged 
currency notes were not criminally misap- 
propriated until paid in satisfaction of the 


gambling debt to the appellants. The ex- 
changed currency notes were, therefore, 
technically the stolen property. It would 


appear on this view of the case that the 
appellants might have been convicted of abet- 
ment of the criminal breach of trust under 
sections 408 and 114, ` “ade, but 
tha rang is equally ` sion 
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The convictions and sentences are acs 
cordingly confirmed and the appeal dis- 
missed. 


Appeal dismissed. 


(s. c. 43. L. R. 161.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
First GivIL APPEALS Nos. 31 AND 35 or 1908. 
June 24, 1910. 
Present: —Mr. Hayward, J. C., and 
Mr. Leggatt, A. J. ©. 
METHARAM RAMRAKHIOMAL AND 
OTHERS— PLAINTIFFS — APPELLANTS 
VATESUS 
REWACHAND RAMRAKHIOMAL AND 
OTHERS—DEFEN DANTS—RESPON DENTS 
AND 
CHELUARAM DALLOOMAL AND OTHERS 
DEFENDANTS—APPELLANTS 
versus 


METHARAM RAMRAKHIOMAL anD 


OTHERS—PLAINTIFFS— RESPONDENTS. 

Hindu Law—Joint family property—Gains of 
general education—Gains of post obtained through 
family credit—Limitation Act (XV of 1877), Sch. I, 
arts, 120, 127, 144. f 

M and his sons sued the executors of his brother S 
for recovery of property devised by S, impleading 
the other members of the joint family as co-defend- 
ants, claiming that the same was joint family pro- 
perty or, in the alternative, that it had been thrown 
into the joint stock by S. It was proved that M was 
the manager of the joint family money lending 
business, that S was a member of the joint family, 
that S after he had received a general education was 
first employed as a pleader’s clerk and subsequently 
as a broker, that S had himself commenced money 
lending and kept separate regular accounts of his 
money lending business by a separate clerk at a 
separate place of business, that M had gob a rough 
memorandum from S stating that S was ready to 
join his property with the family property and take 
his share from it, that S had subsequently separated 
in messing, and expressly claimed his property to bo 
his separate self-acquired property; and that S died 
having disposed by Will of his movable and immov- 
able property as his separate self-acquired property: 

Held, (1) that article 127 of the Limitation Act 
applied to the case, and not articles 120 and 144; 

(2) that in all the circumstances of the case the 
burden of proof as to the property being joint was 
rightly placed on the plaintiffs, 

(3) that the gains of a special education for a special 
profession should be considered joint family property, 
and not the gains of a general education; 

(4) that gains of the post obtained through family 
guarantee or credit should not be regarded joint 
family property, nor was there anything to show that 


Vol. VIII] 


METHARAM V. REWACHAND, 


property acquired through such guarantee or credit 
should necessarily be regarded as acquired with 
‘detriment to the estate’ which is the tost of joint 
family property, 

(5) that tho plaintiffs had failed to prove that S 
joined his property to the common ancestral property 
except the additions made by S to the family 
dwelling house. 


Appeal and cross-appeal against the deci- 
sion of the Additional Judicial Commissioner 
of Sind. 

_ Mr. G. R. Lowndes, for the Plaintiffs-Ap- 
pellants. 

Mr. Hirdaram, for the Executors. 

'Judgment.—tThe plaintiff Metharam 
and his four sons sued the four defendant 
executors of the Will of Metharam’s deceased 
brother Shewaram, the two defendants’ half 
brothers of Metharam named Rewachand and 
Hemandas and the defendant Rewachand’s 
two sons Ratanchand and Kundomal to recover 
possession of certain movable and immovable 
property alleged to be joint family property, 
which had passed to the four defendant exe- 
cutors as separate self-acquired property 
under theWill of Metharam’s deceased brother 
Shewaram. 

The first defendant executor, who was 
Metharam’s half brother Rewachand, re- 
frained from pleading either as executor 
or in his persor.al capacity. The half brother 
Hemandas pleaded vaguely that he did not 
dispute the Will. The half brother Rewa- 
chand’s son Ratanchand pleaded equivocally 
ndoption by the deceased brother Shewaram. 
The half brother Rewachand’s minor son 
Kundomil was represented not by Rewachanl 
but by the Nazir as guardian al litem and 
plended that the property was joint family 
propariy. The remaining three defendant 
executors who were not membzrs of the joint 
family pleaded unequivocally that the pro- 
party was separate self-acquired pro- 
party and had validly passed to them 
under the Will of the deceased brother Shewa- 
ram. 

The plaintiffs and defendants Rewachand, 
Hemandas and Rewachand’s two sons Ratan- 
chand and Kundomal were admittedly 
members of a joint family with the decaased 
Shewaram and would be entitled jointly to 
the whole of the property, if joint family pro- 
party; bat only to legacies, resigningasubstan- 
tial residue to charity, if separate self-acquir- 
ed property. The legaciesfurther were liable 
to forfeiture by any legatee disputing the 
Will of the deceased Shewaram. ‘These cir- 
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cumstances are sufficient to explain the plead- 
ings, which resulted in the following issues 
inter alva:— 

1 Is the suit time-barred ? 

2 Did Shewaram acquire the property 
with the assistance of joint family funds? 

3 If not, did Shewaram join the property 
to the common ancestral property ? 


The learned Additional Judicial Commis- 
sioner who tried the suit has arranged the 
material facts proved in chronological order 
in paras. 6 to 9 of his judgment. These have 
practically been disputed. The contest has 
been as to the inferences properly deducible 
therefrom. The broad facts, in our opinion, 
proved are that Metharam was the eldest 
surviving brother and manager of the joint 
family money lending business worth about 
2 lakhs of rupees; that Shewaram received 
an English education in the Karachi High 
School, and in 1869 at the age of 22 obtain- 
ed the post of clerk for which he was offered 
Rs. 30 a month in the office of Mr. Hassanally, 
Pleader; that Shevaram in the middle of 
1871 commenced money-lending by advance: 
inga loan of Rs. 500, of which he kept 
separate accounts, while still in the office of 
Mr. Hassanally, Pleader, or after obtaining 
the same year the post of clerk on Rs. 50a 
month in the office of Messrs. Dayaram and 
Udharam, Pleaders; that Shewaram in 1878 
became cashier on Tis. 100 a month to Messrs. 
Volkart Brothers and in 1880 broker to 
Messrs. Rose & Co., that Shewaram from 1881 
onwards was head broker on Rs. 100 subse- 
quently raised to Rs. 150 a month with broker- 
age averaging Rs. 1,000 toRs. 2,000 a month 
to Messrs. Forbes, Forbes & Co., that Shewa- 
ram from 1881 onwards kept separate regular 
accounts of his money-lending business by 
a separate clerk at a separate place of 
business and also made various investments 
in immovable property; that Shewaram in 
1885 built additions to the family dwelling- 
house, that Metharam in 1888 got a rough 
memorandum from Shewaram stating “I am 
ready to join my property with the family 
property and take my share from it”; that 
Shewaram in 1€89 built further additions to 
the family dwelling-house; that Shewaram 
in 1893 expressly claimed his property to be 
his separate self-acquired property in the 
course of negotiations for the separation 
of his half brother Gandumal; that Shewa- 
ram early in 1894 separated in messing 


982 
METHARAM V. REWACHAND. 


anl ceased to contribute to the joint 
family mess, though he continued from time 
to time to defray some other petty ex- 
penses and to make presents to members 
of the joint family; that Shewaram the 


same year 1894 expressly claimed his 
property to be his separate self-acquir- 
ed property in the course of negotia- 


tions which resulted in the ultimate separa- 
tion of his half-brother Gandumail; that 
Shewaram in 1898 repeated this claim 
in the course of infructuous negotiations 
for the separation of his half-brother 
Bemandas; that Shewaram died on the 
27th May 1899 having disposed by Will 
of his movable and immovable pro- 
perty valued at 23 lacs of rupees as his 
separate self-acquired property—substantial 
legacies were bequeathed to the surviving 
members of the joint family subject to a 
forfeiture clause in the case of any legatee 
disputing the Will—but the bulk of the pro- 
perty was left to the executors on trust for 
charitable purposes; and that Metharam on 
the 26th May 1905 after an ineffectual 
attempt through his minor son represented by 
the family priest to prevent grantof probate 
and after other litigation filed the present suit 
to recover the pro perty from the executors as 
joint family property and not the separate 
self-acquired {property of Shewaram. The 
learned Additional Judicial Commissioner 
deduced from a detailed examination of these 
material facts in paras. 10 to 12 and 13 
to 26 of his judgment that the suit was not 
time-barred but that Shewaram acqaired the 
property without the assistance of joint family 
funds and had not joined any of the property 
except his additions to the family dwelling- 
house to the common ancestral property. The 
learned Additional Judicial Commissioner 
accordingly in paras. 27 to 29 of his judg- 
ment dismissed the suit for recovery of 
possession of the property, other than the 
additions to the family dwelling-house or 
town house joint to the common ancestral 
property. 

The plaintiffs-appellants have appealed in 
Appeal No. 31 of 1908 on the grounds that, 
though the suit was rightly held to be in time, 
Shewaram was wrongly held to have acquired 
the property without the assistance of joint 
family funds and not to have joined the whole 
of the property to the common ancestral pro- 
perty. The defendants-respondents, executor 
and half brother Rewachand and half-brother 
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Hemandas, have not appeared. Rewachand’s 
son Ratanchand has appeared in support of 
the appeal and Rewachand’s minor son 
Kundomal by the Nazir guardian ad litem has 
appeared and stated he does not oppose the 
appeal. The defendants cross-appellants, the 
remaining three executors, have appealed in 
Cross-Appeal No. 35 of 1908 on the grounds 
that the suit was wrongly held to be in time 
and Shewaram was wrongly held to have 
joined his additions to the family dwelling 
house or town house to the common ancestral 
property. The issues arising in the appeal 
and cross-appeal are therefore: 

1. Was the suit wrongly held to be in time? 

2. Was Shewsram wrongly held to have 
acquired the property without the assistance 
of joint family funds? 

3. Was Shewaram wrongly held not to have 
joined the property other than his additions 
to the family dwelling house or town house 
to the common ancestral property? A 

4. Was Shewaram wrongly held to have 
joined his additions to- the family dwelling- ` 
house or town house to the common ancestral 
property? 

Our findings on all these issaes are for the 
following reasons in the negative. 

With regard to the issue of limitation Mr. 
Lowndes for the appellants has urged that it 
does not really arise; for, though it might 
conceivably be argued against Metharam, it 
could not possibly be sustained against his 
minor sons in view of sections 6 to 8 of the 
Limitation Act and that in any case no exclu- 
sion to the knowledge either of Metharam or 
his sons had been made out within the 
meaning of article 127 of the lst Schedule of 
the Limitation Act. Mr. Hirdaram for the 
cross-appellants has argued that there was 
exclusion and adverse possession as to the 
property generally from 1888, the date of 
Shewaram’s rough memorandum indicating 
his claim to the property as his separate self- 
acquired property, and as to his additions to 
the family dwelling-house particularly from 
1885 and 1889, the dates of Shewaram’s 
building those additions to the family dwell- 
ing-house, and that the period for the mov- 
able property is that provided by article 120 
and for the immovable property by article 
144 of the lst Schedule of the Limitation 
Act. We have no doubt that the issue of 
limitation cannot be sustained even if the 
difficulties created by the minority of Metha- 
ram’s sons could be surmounted, Itis im- 
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possible to hold exclusion established to the 
knowledge of Metharam and his sons in view 
ofthe considerable sums, in our opinion, proved 
to have been spent by Shewaram on the other 
members of the joint family. It is not 
enough to prove Shewaram's assertions 
that the property was separate self-acquired 
property. It is essential to prove definite 
exclusion by Shewaram to the knowledge of 
the other members of the joint family; 
because they are entitled, if the property has 
been shown to be joint family property, to 
the benefits of the wider provisions of 
article 127 and are 
narrower provisions of articles 120 and 144 
of the Ist Schedule of the Limitation Act. 
Tf, on the other hand, the property has not 
been shown to be joint family property, their 
claim wholly fails and it would he idle to 
consider the provisions of articles 120 and 
144 of the Ist Schedule of the Limitation 
Act. 

With regard to the 2nd issue, Mr. Lowndes 
for appellants has urged that the burden 
has wrongly been laid on appellants to 
prove that Shewaram acquired the property 
with the assistance of joint family funds, but 
that in apy case appellants have proved that 
Shewaram obtained the posts, from which he 
derived his salary and brokerage, through 
the family credit and the general education 
received from joint family funds; that 
Shewaram was givcn money by his father 
which formed the mucleus of his money- 
lending business; that Shewaram blended 
the savings from his salary and brokerage 
with his money-lending business; and that 
Shewaram in this manner acquired the 
whole property with the assistance of joint 
family funds. Mr. Hirdaram for the cross- 
appellants has argued that the burden of 
proof has in all the circumstances been 
rightly placed, but that in any case cross- 
appellants have proved that Shewaram 
obtained the posts on his own merits and not 
through family guarantee as originally alleged 
nor even through family credit as now 
alleged—even otherwise no authority has been 
quoted for holding the gains of posts obtained 
through family guarantee or credit to be 
joint family property; that Shewaram 
received merely a general education, whereas 
the later anthorities bave held the gains of a 
special education alone to be joint family 
property ; that Shewaram saved sufficient 
from his salary ard brokerage and received 
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nothing from his father, as alleged at a lato 
stage of the case, to establish his money- 
lending business; and that Shewaram in 
this manner acquired the whole property 
without the assistance of joint family funds. 
We think that in all the circumstances 
of this case the burden of proof has rightly 
been laid on appellants. It has not been 
disputed and in any case has, in our opinion, 
been proved that appellants and Shewaram 
were members of a joint family owning a 
joint family money-lending business, but 
that appellant Metharam was the manager 
of the joint family money-lending business; 
while Shewaram obtained independent 
employment as a pleader’s clerk and subse- 
quently the lucrative post of head broker to a 
leading European firm and built up an inde- 
pendent money-lending business with separate 
accounts and separate place of business and 
eventually disposed of it by Will together 
with his investments in immovable property 
as his separate self-acquired property. We 
think these circumstances bring the case 
within ihe class contemplated by Mr. Mayne 
when he remarks that the plaintiff would, ho 
imagines, fail if he offered no evidence, where 
the family was joint and there was an 
admitted nucleus of family property but it 
was on the other side admitted that defend- 
ant was not the person in possession of the 
family property, or even where it appeared 
that the family had ancestral property in 
their joint possession but that some of the 
family acquired separate property from their 
own funds and dealt with it as their own 
without reference to the other members of 
the family (Mayne’s Hindu Law, 7th Edition, 
para. 291, pages 368, 369). These views 
are supported by two later decisions of the 
Privy Council. Their Lordships remarked 
in the case of Anandrao v. Vasantrao (1): 
“The two salient features of the case are that 
this family lived joint in one house and that 
there was a nucleus of joint property......... 
The onus is, therefore, on the party setting 
up a case of separate estate. Now the case 
Wee rawe fis to establish any independent 
or separate source of affluence and indeed 
is really rested upon certain instruments 
wwe AS against those documents there 
bas to be set a series of family books........ i 
inconsistent with anything but joint pro- 
perty. Their Lordships, therefore, find on 


(1) 9 Bom. L. R. 595 at p. 596;5 C. L. J. 388; 11 
C. W. N. 478; 2 M, L.T. 161; 17 M, L. J. 184, 
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the broad facts of the case an answer......... 
the claim of separate 


that the conclusion would have been other- 
wise, if there had been, as in this case, proof 
of an independent and separate source of 
affluence and separate books indicating the 
property to be separate property. Their 
Lordships again remarked in the case of 
Lal Bahadur v. Kanhatyalal (2) decided the 
following day: “It is admitted that Durga 
Prasad and his sons lived together as a joint 
Hindu family and it is established that there 
was a considerable nucleus of ancestral pro- 
perty in his hand......... The onus was, there- 
fore, on the respondent to prove that his 
subsequently acquired property was his se- 
parate estate.,....,............,. Durga Prasad 
did not in any way discriminate between the 
sources of his income, but blended them all 
in one account.” Their Lordships’ remarks 
appear to indicate stress on the nucleus of 
ancestral property having been in Durga 
Prasad’s hands. Had it been otherwise, as 
in this case, they would apparently have held 
there was no presumption that the sub- 
sequently acquired property was derived out 
of the ancestral nucleus and not out of the 
other sources of Durga Prasad’s income.” 
But we think that in any case, whether the 
burden of proof has been rightly or wrongly 
laid on appellants, there is ample evidence to 
support the inference that Shewaram did as 
a fact acquire the properly without assist- 
ance from joint family funds. It has, in our 
opinion, been proved beyond question hy the 
evidence of his employers that Shewaram 
obtained the lucrative post of head broker 
to Messrs. Forbes, Forbes, & Co., entirely on 
his own merits and not only without the 
family guarantee, which was originally al- 
Jeged, but without any regard whatever io 
the family credit. No authority has in any 
case been quoted for holding the gains of 
posts obtained through family guarantee or 
credit to be joint family property. Nor has 
any endeavour been made to show that pro- 
perty acquired through such guarantee or 
credit should necessarily be regarded as 
acquired with “detriment to the estate,” 
which is the test of joint family property 
(Mayne’s Hindu Law, 7th Edition, para. 
281, pages 352, 353). It has, in our opinion, 

(2) 9 Bom. L. R. 597; 29 A. 244,11 C. W.N, 417; 


5 C. D. J. 340; 4 A. D J. 227; 2 M. L T. 147,17 M U 
J. 228 (P. C.) 
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also been proved that Shewaram received 
merely a general education. An English Free 
School had been founded in Karachi in 1846 
by private enterprise and a Government 
English School was opened in 1855 (Sind 
Gazetteer, 1907, Volume A. pages £73, 474). 
The English education received at the latter 
school which must be the school referred to 
as the Karacht High School could not be 
regarded for a well-to-do family as more 
than a general education. It was certainly 
not a special education comparable with 
special training for the Bar or Civil Service, 
The question whether the gains of a general 
education as opposed to special education for 
a special profession should be held to be 
joint family property has been fully discuss- 
ed by Mr. Mayne who has come to the 
conclusion that the gains of a special educa- 
tion for a special profession should alone be 
held to be joint family property (Mayne’s 
Hindu Law, 7th Edition, paras. 282 to 
284, pages 854 to 357). His conclusions 
appear to us to be well-founded on the ex- 
haustive review of authorities by Melvill, J., 
in the case of Lakshman v. Jamnabai (3), 
approved in the cases of Krishnaji v. Moro (4) 
and Lachmin Kuar v. Debi Prasad (5) and to 
be almost certain of adoption when the 
matter next comes before their Lordships of 
the Privy Council. It has, in our opinion, also, 
been proved that Shewaram was in a position 
to save sufficient from his salary and broker- 
age, while it has not been proved that he 
received anything from his father, to estab- 
lish his money-lending business. Shewaram 
is shown to have obtained in 1869 the post 
of clerk for which he was offered Rs. 30 a 
month in the office of Mr, Hassanallr, 
Pleader, and to have commenced in the 
middle of 1871 by a loan of Rs. 500 his 
money-lending business, Shewaram is, how- 
ever, alleged to have refused the salary of 
Rs. 30 as insufficient and to have worked 
gratts for 2 years for Mr. Hassanally, 
Pleader. Metharam, on the other hand, never 
alleged in his evidence recorded during 1906 
and 1907 orin 1£08 that the Rs. 500 was 
obtained from joint family funds; on the 
contrary he was unable to point out any 
entry of any such advance in his account books 
of the joint family. Nor did Rewachand 


make the allegation in his evidence recorded 
(8) 6 B. 225 ab pp. 240 to 244, 
(4) 15 B. 32. 
(5) 20 A, 435 
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reserved for the concluding sentence of his 
examination-in-chief in 1908 when he stated 
that their father used to make presents of 
private monies to the sons, which sums he 
explained in cross-examination were not 
entered in the account books of the joint 
family. It is impossible, in our opinion, to 
believe either that s9 desirable a salary of 
Rs. 30 a month was steadily refused for two 
years or that so substantial an advance as 
Rs. 400 was made even from private monies 
` without entry in any accounts by the father 
of a family whose books disclose the usual 
scrupulous regard for the smallest items 
habitual with those engaged in money-lend- 
ing business. It is unnecessary, therefore, to 
consider whether advances from private 
monies by the father of a family would or 
would not become joint family property. 
The whole story must be rejected, more 
specially in view of the remarks: “The 
difficulties of the trial have also been 
multiplied by the evasiveness and reckless 
untruthfulness of the plaintiff Metharam and 
his principal witness Rewachand”, made after 
three years’ experience of them in the witness- 
box by the learned Additional Judicial Com- 
missioner. It wasin view of this state cf 
the evidence disclosing a clear independent 
source of Shewaram’s money-lending business 
that elaborate calculations were put before us 
to show that the savings from salary and 
other earnings from 1869 up to 1888 were 
insufficient to account for the large property 
disclosed by. the “ potamel” of lst to 30th 
September 1888 and must have been sup- 
plemented by advances from the father of 
the family. The support of these calcula- 
tions was considered so urgently necessary 
that we were pressed to accord to them rank 
above mere arguments and to grant them a 
permanent place on the record. The calcula- 
tions proceeded, however, not on evidence of 
the savings actually made from salary and 
other earnings and of the manner in which 
such savings were actually invested but on 
pure conjecture and they were met by other 
calculations to prove the exact contrary. 
Moreover, no satisfactory explanation was 
forthcoming, even after prolonged consider- 
ation, of the “ potamel” for Ist to 30th Sep- 
tember 1888. It was not made plain whether 
the ‘potamel’ was an exact statement of 
assets and liabilities ora mere extract of 
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receipts and payments showing the transac- 
tions in September 1888 like a bank pass 
book. The calculations were, therefore, clearly 
not entitled on their merits, apart from all 
other objections, to promotion to a place 
alongside the regularly recorded evidence on 
the record. The correct inference from the 
existence of separate sources of affluenc3 
sufficient, in our opinion, to account for the 
commencement and subsequent extension of 
the separate money-lending business and from 
the absence of any indication of advances for 
the purpose in the account books’ of the joint 
family, coupled with the consistent mainten- 
ance of separate accounts and repeated claims 
to hold the property as-separate self-ac- 
quired property appears to us clearly to be 
that the property was as a facb ac- 
quired without assistance from joint family 
funds. 


With regard to the 3rd issue, Mr, Lowndes 
for the appellants has admitted that the 
burden of proof has rightly been laid on 
appellants to prove that Shewaram joined 
the property tothe common ancestral pro- 
perty. He has accordingly taken us in 
considerable detail through the evidence 
relied on in this behalf by the appellants, 
Mr. Hirdaram for cross-appellants has taken 
us in even greater detail through the evi- 
dence relied on by the cross-appellants. We 
have no doubt that the burden of proof lay 
heavily on appellants and equally have no 
doubt after giving the evidence our best 
consideration that the burden has nob been 
duly discharged, except perhaps as regards 
the additions to the family dwelling house 
or town house [Mayne’s Hindu Law, 7th 
Edition, paras. 278 and 291 at pages 350 
and 368 and the case of Bhagubat v. Tukaram 
(6).] We have been expressly warned in 
the course of the ten days’ hearing of these 
appeals against the dangers of obsession by 
the mass of details which have been alleged 
to have clouded the judgment of the learned 
Additional Judicial Commissioner. We will 
endeavour to profit by this warning by ob- 
serving that no material errors, unless perhaps 
in respect of the so-called collections of 
September and August 1885 which appeared 
on examination more probably to be mere 
banking transactions, have, in our opinion, 
been established in the exhaustive disċus- 

(6) 7 Bom, L. R.169. 
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sion of the details contained in paras. 13 
to 26 of the judgment of the learned 
Additional Judicial Commissioner and by 
restricting ourselves to a consideration of 
the broad facts decisive of the question whe- 
ther the property was actually joined to the 
common ancestral property. It is alleged 
then broadly that there was express joinder 
by Shewaram’s rough memorandum of 1888 
and implied joinder deducible from Shewa- 
ram’s account books and the joint family ac- 
count books. It is impossible, in our opinion, 
to extract express joinder from Shewaram’s 
rough memorandum of 1888, It was in 
English to the following effect: “T am ready 
to join my property with the family property 
and take my share from it.” It was an offer 
made during negotiations for partition and 
was clearly not accepted as it was never fol- 
lowed by partition. It was on the contrary 
followed in 1893, 1894 and 1898 by three 
distinct repudiatiuns of the property being 
family property at subsequent negotiations for 
partition and in 1899 by a fourth repudiation 
in the Will. Itis equally impossible, in our 
opinion, to extract implied joinder from 
Shewaram’s account books and ihe joint 
family account books. Numerous ex- 
tracts have been filed by the parties after 
joint examination of the two sets of account 
books. These extracts disclose a number 
of instances in which Shewaram received 
or paid monies for private expenses of the 
family or was represented by or repre- 
sented the family, but no instances in 
which Shewaram received contributions 
towards his own separate money-lending 
business or contributed towards the joint 
family money-lending pbusiness—in fact no 
instances inconsistent with his retaining his 
separate self. acquired property distinct from 
his interest in the joint family property. 
Those extracts on the contrary disclose a 
consistent and scrupulous distinction between 
his separate self-acquired property and the 
joint family property. It is thus impossible 
to hold upon a consideration of the broad facts 
of the case that the property other perhaps 
than the additions to the family dwelling- 
house or town house, was actually joined to 
the common ancestral property. 


With regard to the 4th issue, Mr. 
Lowndes for appellants has urged that 
appellants have at all events clearly shown 
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that Shewaram joined the additions to the 
family dwelling-house or town house to the 
common ancestral property. Mr. Hirdaram 
for cross-appellants has not denied that 

< the additions were built in place of some 
old shops standing on the site adjoining 
the family dwelling-house or town house and 
forming part of the joint family property, 
but he has urged that there was no intention 
to join them and they could not by reason 
of estoppel be held to be joined to the 
common ancestral property. We think that 
the additions to the family dwellirg-house 
or town house have rightly been held to 
have been joined tothe common ancestral 
property. The additions were deliberately 
built in the place of shops belonging to 
and ona site belonging to the joint family. 
They were, therefore, presumably built for 
the benefit of the joint family. No express 
agreement or understanding to the contrary 
has been alleged. Nor has any intentional 
declaration, act or omission been proved 
on the part of the other members of the 
joint family estopping them from asserting 
that the additions were built for the benefit 
of the joint family. The additions must, 
therefore, in our opinion, be held to have 
been joined to the common ancestral pro- 
perty. 

We accordingly confirm the decision of 
the learned Additional Judicial Commissioner 
and dismiss both the appeal and cross appeal, 
the appellants to bəar all costs of the appeal 
and the cross-appellants to bear their own 
costs of the cross-appeal. 

Appeals dismissed.. 





(s.c.4 S. L. R. 174.) 
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June 27, 1910. 
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Criminal Procedure Code (Act V of 1898), ss. 236 and 
403 —Joinder of charges of murder and cawsing! disap- 
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pearance of evidence of murder—Acquittal on charge of 
murder—Second trial for causing disappearance of 
evidence of the murder. 

The joinder of charges of murder and of causing 
disappearance of evidence of the murder in the 
alternative is legal under section 236, Criminal Pro- 
cedure Code. 

Crown v. Ghulam walad Sarang, 1 S. L. R. 73; 
8 Cr. L. J. 191, followed. 

An acquittal on a charge of murder is a bar to 
asecond trial ona charge of causing disappearance of 
evidence of the murder by reason of section 403, 
Criminal Procedure Code. 


Criminal appeal against the decision of the 
Sessions Judge, Hyderabad. 

Mr. Elphinston, for the Appellant No. 1. 

Mr. Dharmdas Khushiram, for the Appel- 
lant No. 2. 

Mr. Yeckchand, for the Opposite Party. 

Judgment. 

Leggatt, A. J. C.—Accused No. 1 has been 
convicted of murder by the Sessions Judge, 
Hyderabad, and under section 302, Indian 
Penal Code, has been sentenced to be 
hanged. ` 

Accused No. 2 has been convicted of caus- 
ing evidence of the ccmmission of the offence 
of murder to disappear with the intention 
of screening the offender, her husband, 
from legal punishment and has been sentenc- 
ed under section 201, Indian Penal Code, 
to four years’ rigorous imprisonment, Ac- 
cused No. 2 has further been convicted of 
intentionally omitting to’ give information 
of the murder and has been sentenced under 
section 202, Indian Penal Code, to six 
months’ rigorous imprisonment, The two 
sentences io be concurrent. 

In their grounds of appeal the appellants 
urge that the joinder of two charges against 
accused No. 1 under section 302, Indian Penal 
Code, and section 201, Indian Penal Code, 
is bad’; that, if section 236, Criminal Pro- 
cedure Code, applies, accused No. 2 is entitl- 
ed to acquittal; that it is not shown which 
of the accused committed the murder; that 
the evidence is false and insufficient ; that 
the evidence has been wrongly admitted ; 
that the conviction of accused No. 2 is 
contrary to law;that the evidence for the 
defence is trustworthy:and thatthe sen- 
tences are too severe. 
| The facts alleged are that on the 81st 
August 1909, at about 8 a. 31., accused No. 1 
brought some sweets ; that the same morning 
at about the same time accused No. 1 was 
standing outside hishouseand asking Chiman, 
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the five year old son of one Vasu, to go 
into his house; at the time accused No. 2, 
the wife of accused No. J, was standing in 
the door-way and she closed the door 
after Chiman went in; that at 10 a. a. Shivo, 
who lives next to the enclosure of the accused, 
came home and found smoke coming into the 
windows of the house and going upon the 
roof of his house saw both the accused 
standing near a fire in the enclosure and 
putting litter upon it; that accused No. 1 said 
he had alot of.rubbish to burn but there 
was no danger as he had water ready ; that 
at ncon Vasu returned home but could not 
find his son Chiman and had his loss 
proclaimed by beat of drum but could obtain 
no news of him; that at 3 P.u. Shivo who 
had again left his house again returned to it 
and finding his room full of smoke went up 
on to the roof and saw the fire still burning 
but saw no one in the enclosure and received 
no reply to his shouts. The fire being a 
danger to the neighbouring houses he went 
to the shop of a neighbour Thaku and saw 
Thaku’s brother Vasu coming out and told 
him. Vasu informed the police who came 
and ordered that the fire should be dispersed : 
while this was being done accused No. 2 
came there and tried to interfere but the 
police persisted and in the fire discovered 
the half burnt remains of a boy about five 
years of age. Accused No. 1 disappeared 
from Tando Adam and was not found till 
some four months later. The motive alleged is 
enmity with Vasu, the father of the child, 
which first urcse becauseaccused No. 1 erected 
a platform in the street and Vasu’s brother 
made a petition against him. At the timeof 
the murder a case of grievous hurt was pend- 
ing against accused No.1 who thought it was 
instigated by Vasu. 

The questions which arise in the case 
against accused No. 1 are:-— 

1 Was the body foand the body of Chiman 
son of VasuP 

2 Was the child, whose body was found, 
murdered? 

3 Did accused No. 1 murder him? 

The answer to all these questions is in the 
affirmative for the following reasons:— 

The clearly proved facts that the child was 
alive and well in the early morning; and 
accused No. 1 enticed him into his house; ihat 
not long afterwards on the same morning 
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accused No. 1 was seen tending a very large 
cowdung fire in his enclosure; that in the 
afternoon the dead body of the child was 
discovered in that very fire; that the child 
had clearly been murdered; and that accused 
No. Labsconded that same day leave no room 
for doubt that the child was murdered by 
accused No. 1. The murder was plainly preme- 
ditated and was a particularly revolting one 
and there is no possible reason fur commuta- 
tion of the sentence. 

Mr. Elphinston argued that the charges 
under section 302 and section 201, Indian 
Penal Code, could not becombined in one 
trial but I am clearly of opinion that the 
alternative charge was legal under the pro- 
visions of section 256, Criminal Procedure 
Code. This has already been held by this 
Court in Crown v. Ghulam wd. Sarang (1) and 
with the principles enunciated therein I 
entirely concur. Section £86, Criminal Pro- 
cedure Code, is not very happily worded but 
it appears to me to mean that where, at the 
time the charge is framed, it isdoubtful what 
facts the prosecution will be able to prove 
and, therefore, doubtful what offence the 
accused will eventually be held to have 
committed, the accused may be charged with 
having committed all or any of such offences 
or may be charged in the alternative with 
having committed one of them. The evidence 
establishes the facts proved which are the 
ingredients of the offence and until the 
evidence has been heard it is impossible to 
know what facts or ingredients, and, therefore, 
what offence, will be proved. In the present 
case it was doubtiul when the charge was 
framed whether the prosecution would be 
able to prove that accused had actually 
committed murder or whether it could only 
be proved that the accused had caused 
evidence of the commission of the ofience to 
disappear. The murderer canzot himself 
be charged with causing the disappearance 
of evidence of his own offence but the fact 
that he has caused evidence to disappear may 
be relied on as one of the items of evidence 
proving that he was the actual murderer. If 
he is acquitted of the offence of murder, it is 
a definite finding good against all the world 
that not he but some other person committed 
the murder, and if in the same trial he is 
proved to have caused the disappearance 
of the evidence of that other’s offence, he may 


(1) 18. L. R. 73; 8 Cr, L. J. 191. 
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be convicted on a charge under section 201, 
Indian Penal Code. 

Accused No. 2 was originally charged 
under section 302 and section 201, Indian 
Penal Code, but the Additional Sessions 
Judge considering that the two charges 
could not be combined separated the charges 
and tried her on a charge of murder only and 
acquitted her. In this he made an error of 
law and, though he clearly intended that she 
should thereafter be tried ona charge under 
section 201, Indian Penal Code, such subse- 
quent trial is absolutely prohibited by the 
provisions of section 403, Criminal Pro- 
cedure Code; for as the two charges might 
have been combined in the former trial she 
cannot be tried again on the same facts. 

I would, therefore, quash the conviction 
of accused No. 2 and direct that she be set at 
libeity and I would confirm the conviction 
and sentence passed against accused No. 1. 

Hayward, J. C.—I concur. There can be no 
reasonable doubt that accused, Bawa Manghni- 
das, murdered the child. Chiman was well 
in the morning and then disappeared. Bawa 
Manghnidas was seen that same day tending a 
large fire in his own euclosure and then 
abscended. ‘That same evening the mutilated 
and charred body of a child was discovered 
in that same fire corresponding to the body 
of Chiman. 

There can be no question that the murderer 
ought to suffer the extreme penalty of the 
law. - 

I think the joinder of charges of murder 
and of causing disappearance of evidence of 
the murder in the alternative was legal 
under section 236, Criminal Procedure Code. 
Accused Bawa Manghnidas could not have 
been convicted both of the murder and also 
of causing disappearance of evidence of the 
murder, because a murderer cannot also be 
convicted of causing disappearance of the 
evidence of the murder. But accused Bawa 
Manghnidas could have been convicted either 
of the murder or if held not to we the 
murderer then of causing disappearance of 
evidence of the murder because a man who 
is not the murderer can be convicted of 
causing disappearance of the evidence of the 
murder. 

I think that an acquittal on a charge of 
murder is a bar to a second trial on a charge 
of causing disappearance of the evidence of 
the murder by reason of section 403, Crimi». 
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nal Procedure Code. Accused Bawa Manghni- 
das’s wife could have been charged at her 
first trial with murder or with causing dis- 
appearance of the evidence of the murder 
and omitting to give information of the 
murder in the alternative under section 236, 
Criminal Procedure Code. Butaccused Bawa 
Manghnidas’s wife could not be charged 
independently at a second trial after acquittal 
of the murder with causing disappearance 
of the evidence of the murder and omitting 
to give information of the murder by reason 
of section 403,-Criminal Procedure Code. 

The appeal of accused No. 1, Bawa 
Manghnidas, is, therefore, dismissed and his 
conviction and sentence of death confirmed. 

The appeal of accused No. 2, Bawa 
Manghnidas’s wife, is upheld and her con- 
victiong set aside and her discharge forth- 
with directed. 

Conviction against appellant No. 1 upheld 

and against No. 2 set aside. > 


(s. 0. 48. D. R. 180.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Secoxp Civiu Appeat No. 15 or 1909. 
July 29, 1910. 
Present:—Mr. Hayward, J. O., and 
; Mr. Cohen, A. J. C. 
KHANCHAND NANIKRAM— APPELLANT 
versus 
GULRAJMAL METHARAM AND oTHERS— 


RESPONDENTS. 

Easements Act (V of 1882), s. 183—Easement of 
necessity —Right to drain rain-water—Limitation— 
Judge inspecting locality—Duty. 

Prior to 1879 the lands belonging to the plaintiff 
and the defendant all formed one undivided property 
and belonged to one K. 

In 1880 plaintiff purchased the property in his 
possession. The defendant purchased the remainder 
of the plot belonging to K in 1902. From a time 
prior to 1879 the rain-water from the plaintifi’s pro- 
perty drained without obstacle through the defend- 
ant’s property to the street. I: was alleged by the 
plaintiff and not denied by the defendant that the 
water could be drained away in no other manner: 

Held, (1) that under the circumstances, the Court 
would be justified in holding that on the transfer of 
one portion of the property by K to the plainaiff, 
the easement for discharge of rain-water over the 
remaining portion was necessary under section 13 (a) 
of Act V of 1882; 


(2) that even if the plaintiff could have physically 
altered his land and buildings to drain to some other 
direction, he would still be entitled to the casement 
for rain-water which he claimed, under section 18 (b) 


of Act V of 1882; 


INDIAN CASES. 


939 


(3) that there was no substance in the defendants’ 
contention that the easement claimed was not 
sufficiently specific. The plaintiff was not entitled to 
the use of a specific channel—only to the right to havo 
the rain-water from his land efficiently carried away 
through the defendants’ land to the street; 
` Bala Bin Keshav Bava v. Maharw Valad Nagu 
Patel, 20 B. 7883, referred to. 

(4) that the period of dispossession which would 
bar a claim of easement of necessity under section 13; 
Act V of 1882, would be 12 years; 

(5) that there was no impropriety in a Judgo 
inspecting property in dispute, but he should formally 
record the results of his inspection in the proceedings 
and not leave them for notice till judgment. 


Second appeal against the decision of the 
District Judge, Hyderabad. 

Mr. Hirdaram, for the Appellant. 

Mr. Wadhumal, for the Respondents. 

Judgment,—tThe plaintiff in this 
suit seeks to establish a right to drain the 
water from his property along a drain or 
passage on the defendants’ land and claims 
the removal of an obstruction set up by the 
defendants and an injunction. 

The case was transferred from the Court 
of the Sub-Judge to that of the Assistant 
Judge at Hyderabad and the latter held that 
the plaintiffs were entitled to the easement 
claimed for the drainage of rain water, both 
under section 15 of Act V of 1882 by pre- 
scription and under section 13(a) of necessity 
and gave judgment for the plaintiff ordering 
the removal of the obstruction by the de- 
fendants and for a perpetual injunction. 

The defendants appealed from this de- 
cision to the District Judge at Hyderabad 
and he reversed the decree of the Assistant 
Judge. 

The District Judge considered two issues 
only— 

(1) Has the plaintiff acquired as au ease- 
ment a right to the passage of water over the 
land of the defendants? 

(2) Is the suit within time? 

The District Judge in his judgment goes 
onto say: “Acquisition by prescription is 
governed by section 15 of the Hasements Act,” 
and his judgment is entirely confined to the 
consideration of whether the plaintiff has ac- 
quired an easement by prescription and to 
the application of the Limitation Act to claims 
for easements by prescription. On this part 
of the case, the District Judge has found as a 
fact that the plaintiff has failed to show that 
“he has had any enjoyment within two years 
of the suit.” This is a second appeal and we 
are, therefore, bound by the finding of fact 
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of the District Judge and on this finding the 
plaintiff fails to fulfil the requirements of sec- 
tion 15 of Act V of 1882 and to establish 
the right toan easement by prescription. 
The plaintiff having failed to establish a 
right to an easement by prescription, no 
question of limitation arises on this part of 
the case. 

But itis clear that quite apart from any 
riglit by prescription, the plaintiff rested his 
claim upon the circumstances contemplated 
by sections 13(a) and 13(b) of Act V of 1882 
and as therais no finding of fact upon this 
part of the casein the judgment of the District 
Judge, ib is open to this Court under section 
108, Civil Procedure Code, to consider the 
evidence and to come to its own finding upon 
the facts. 

The plaintiff is the owner of two houses, 
one of which on the west adjoins the house of 
the defendants. 

Prior to 1879 the land now belonging to 
the plaintiffs and defendant all formed one 
undivided property and belonged to one 
Khimalbai. 

In or aboul the year 1880, the plaintiff's 
predecessor-in-title purchased the property 
“plaintiff now possesses” from Khimalbai. 
The evidence is not clear as to whether this 
property at the time of the purchase contained 
both the houses now standing upon it or 
only one of them. Nothing, however, 
turns upon this as the defendants’ claim 
is to prevent all drainage of rain water 
from the plaintiff’s property on to their 
land. 

There is practical unanimity that from a 
time prior to the transfer of the property 
by Khimalbai to the plaintiff's predecessor-in- 
title until the building of the boundary 
wall across the passage the rain water 
from the plaintiff’s property drained with- 
out obstacle through what is now the 
defendants’ property to the street on the 
west. Along the south side of the plain- 
tiffs houses is a courtyard and passage 
belonging to the plaintiff. The passage ori- 
ginally extended uninterruptedly over the 
defendants’ land tothe street on the west 
of the defendants’ house, but some time 
prior to 1902 a boundary wall was built by 
consent across the passage dividing it accord- 
ing to ownership. 

The lst defendant purchased the re- 
mainder of the plot belonging to Khimalbai 
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on the 25th June 1902. At that time 
the boundary wall dividing the passage 
along the south of plaintiff and defendants’ 
property was in existence, but there was 
at any rate intermittently a hole in the 
wall which allowed the rain water from 
plaintiffs land to flow along the defen- 
dants’ passage to the street on the west. 
The passage of rain water continued in- 
termittently until che year 1908 when the 
defendants fizally closed it. 
laid considerable emphasis in the plaint on 
the contention thatthe right to drain rain 
water on to the defendant's land was neces- 
sary to the enjoyment of the property trans- 
ferred to his predecessor-in-title by 
Khimalbai and that the water could be 
drained away in no other manner. On the 
25th February 1907, he applied to the Court 
that the defendants might be ordered either 
to admit the contention or, if they intended 
not to do this, to point out where the rain 
water might be carried away. The defend- 
ants’ pleader returned an evasive answer {o 
the interrogatory. Under the circumstances, 
the Court would be justified in holding that 
on the transfer of the one portion of the 
property by Khimalbai to the plaintiff's pre- 
decessor-in-title the easement for discharge 
of rain water over the remaining portion was 
necessary under section 13 (a) of Act V of 
1882. There is, therefore, no force in the 
argument of Mr. Wadhumal that the raising 
of this contention in this Court took the 
defendants by surprise, and that if warned, 
they could have produced satisfactory evi- 
dence to rebut it. 

Mr. Wadhumal, however, pressed upon us 
the fact that there isa passage to the north 
of plaintiff’s land along which the rain water 
might escape, though he admited that to 
drain the rain water to the north would 
have involved in 1880 and would now involve 
an alteration in the land from the condition 
in which it was transferred by Khimalbai to` 
the plaintiff’s predecessor-in-title. 

Even if we accept the contention that the 
plaintiff could have physically altered his 
land and buildings to drain to the noith, we 
are of opinion that he is entitled to the ease- 
ment for rain water which he claims, under 
section 18 (b) of Act V of 1882. 

The easement is clearly apparent and con- 


‘tinuous in character and admittedly necessary 


for the enjoyment of the land as it was when | 


The plaintiff - 
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the transfer to plaintiffs pradscassor-in-title 
took places. The csa bafora us baars a closs 
analogy to that of Purshotam Sakharam v: 
Durgoji Tukaram (1). 

There is n> substanc2 ia the defendant’s 
contention thatthe easement claimed is not 
suffisiently specific. The plaintiff is not 
entitled to the use of a specific channel—only 
to the right to have the rain water from his 
land efficiently carried away through the de- 
fendant’s land to the streat on the west. Bala 
Bin Keshav Bava v. Mahiru valad Nagu Patel 
(2). If the plaintiff is entitled to (he right to 
drain rain water from his land on to the de- 
fendants’ land a3 an easement undersection 13, 
Act V of 1882 the period of dispossession which 
would bar his claim would be 12 years and 
there is no evidenca that the plaintiff has 
been debarred from the exercise of his right 
for that period. In considering this case, we 
have not taken into account the results of the 
local inspection recorded in the judgment of 
the learned Assistant Judge, as these results 


were not on record in the proceedings and, 


the party adversely affected does not appear 
to have had an opportunity of commenting 
upon them or controverling them. There ig 


no impropriety in a judge inspecting pro-' 


perty in dispute, but he should formally re- 
cord the results of the inspection in the pro- 
ceedings and not leave tham for notice till 
jadgment. Joy Oosmar v. Bundhoo Lill (3), 
Moran v. Bhagbat Lal (4). 

The appeal of the plaintiff is allowed witn 
costs bath in this Court and in the Courts 
balow, the decree of the District Judge is 
reversed and the decree of the Assistart 
Judze restored. 

Appeal allowed, 

(1) 4 B. 452, (2) 20 B. 788, 

(3) 90, 383; 12 C. L. R. 490. (4) 83 C. 133. 





(s. c. 4 S. L. R. 184.) i 
SIND JUDICIAL COMMISSIONER’ S 
COURT. 
Seconp Cryin APPRAL No. 17 or 1909. 
July 29, 1910. 
Present: —Mr. Hayward, J. C., and 
Mr. Cohen, A. J. C. 
Haji ABDUL RAHIM KHUDABUX 
— APPELLANT 
versus 
KHANUMAL BOLOMAL AND ANOTHER—- 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, R. 11 
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—Summary dismissal of appeul—Formal judgment not 
necessary. 
_ The provisions for summary dismissal of an app 
in Order XLI, Rale 11 of the Ist Schedule a 
Civil Procedure Cade (section 551 of the old Civil 
Procedure Code) are not governed by the provisions 
relating to judgments in Ocdor XLI, Rule 31 (section 
574, old Civil Procedure Code). A Judge proceeding 
under Order XLI, Rule 11, is, therefore, not bound to 
write a formal judgment. 
amin Hasan v, Piran, 30 A. 319; A. W. N. 

115; 5 A. L. J. 300, referred to. ` oe) 

Rami Deka v. Brojo Nath, 25 C. 97; 10 W. N. 
692 and Puttapa v. Vellappa, 5 Bom. L. R. 233, not 
followed. | 


Second appeal against the decision of the 
District Judge, Sukkur-Larkana, 

Mr. Wudhumal, Amicus Curie, for the Ap- 
pellant. 

Mr. Dipchand, for the Respondents. 

Judgment. —This is a second appeal 
from the decision of the District Judge, 
Sukkur, summarily dismissing appellant’s first 
appeal-from an order passed against him in 
execution by the Joint Sub-Judge, Sukkur. 

Mr. Wadhumal who has kindly appeared 
on behalf of appellant at the Suggestion of 
the Court, has contended that the summary 
dismissal of the first appeal ought to be seb 
aside, in the absenca of a formal judgment, 
for substantial error or defect in procedure. 
He has relied on the cases of Rami Deki v, 
Brojo Nath (1) and Puticpr v. Yell pp 4 
(2). Mr. Dipchand, on the other hand, for 
respondents has quoted the cases of Samin 
Hasan y. Piran (3) and Pachi Dassi v, Baia 
Das (4). 

We think that the provision for summary 
dismissal of an appealunder Order XLI, Rule 
11 of the 1st Sehedule of the Civil Procadure 
Code {section 551 of the old Civil Procedure 
Code) is not governed by the provisions re- 
lating to judgments in Order XLI, Rule 31 
(section 574 old Civil Procedure Code) itis 
to be observed that Order XLI, Rule 11 pro- 
vides for the dismissal of an appeal after a 
summary hearing of the appellant or his 
pleader without necessarily sending for the 
record and without serving notice on the re- 
spondent or his pleader and the Rule provides 
merely for notifying the dismissal of the 
appeal to the lower Court, whereas rules 30 
to 31 provide for confirming, varying or re- 
versing the decree under appeal after a re- 

(D 25 0. 97; 1 C. W. N. 692, 

2) 5 Bom. L. R. 233. 


(3) 30 A. 319; A. W. N. (1998) 115; 5 A. L. Je 309. 
(4) 13 C. W. N. 1081; 2 Ind. Cas. 40%, 
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gular hearing of both parties or their pleaders 
after sending for the record. and Rule37 pro- 
vides certifying a copy of the judgment and 
decree to the lower Court. It is also to bs 
observed that Order XLI is sub-divided into 
“Procedure on admission of ap peal” requiring 
either dismissal of an appeal summarily or 
arrangement for a regular hearing; “Pro- 
cedure on hearing” regulating the conduct of 
a regular hearing; “ Judgment in appeal ” and 
“Decree in appeal” prescribing the procedure 
“after hearing the parties or their pleaders”, 
which would appear both by expression and 
position to refer only to a regular hearing. 

We feel justified in coming to this decision 
because no reasons are given for the con 
trary decisions in the cases of Rami Deka v. 
Brojo Nath (1) and Puttapa v. Yellappa (2), 
and because the former case has expressly 
been dissented from in ohe oase of Samin 
Hasan v. Piran (3) and both cases haye been 
disapproved by one of the learned Judges in 
the case of Pachi Dassi v. Bala Das (4), 

Mr. Wadhumal has, however, further con- 
tended on behalf of appellant: (1) that, 
though the decree only granted a right of 
passage over the land, still a defined part 
should be reserved for the passage and 
excluded from the land of which pos- 
gestion was sought in execution and - (2) 
that not the decreed area of the land but the 
lesser area according to the decreed bounda- 
ries of the land ought to be given in possession 
in execution. Mr. Dipchand for respondents 
has opposed these contentions. 

We have no doubt the first contention is 
unsustainable. The decree merely granted a 
right of passage and not for that purpose any 
particular land. It would not, therefore, have 
been competent in execution to exclude any 
particular land frém the land of which 
possession was sought in execution. We are 
not, however, satisfied as to the second con- 
tention. Itappears to have been considered 
by the Joint Sub-J udge to have been res 
judicata by reason ofa decision ina former 
application for 
pear from the perfunctory and unconvincing 
order whether the question of res judicata 
was ever serisusly examined by the District 
Judge. If the second contention was not res 
judicata then the alternative decision of the 
Joint Sub-Judge that the decreed area to- 
gether with three out of the four decreed 


poundaries was sufficient within the meaning ` 
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of Order XX, Rule 9, to identify the land of 
which possession was to be given in execution 
demanded a close and careful examination by 
the District’ Judge in view of the ruling in 
the case of Virj Vandas v. Mahomed Ali 
Khan (5). We accordingly remand the 
appeal for a regular hearing of the questions 
underlying the second contention after due 
notice to the parties and for disposal ac- 
cording to law by the District Judge. Costs ` 
to abide the result. 
Appeal remanded. 
(5) 5 B. 208 at p. 213. 





(s. c. 8 M. L. T. 418.) 

MADRAS HIGH COURT. 
Seconp Civiu APPEALS Nos. 1469 TO 1473 
or 1908. 

Angust 18, 1910. 

Present: —Mr. Justice Miller and 
Mr. Justice Krishnaswami Aiyar. 

Sri Raja VENKATA NARASIMHA. 
APPA ROW BAHADUR, ZEMINDAR 
GARU—PraintirF —APPELLANT 
versus 
Sree Raja VENKATA RANGAYYA APPA 
ROW, BAHADUR, ZEMINDAR GARU 
AND CTHERS— DEFENDANTS — RESPONDENTS. 

Madras Court of Wards Act (I Mad. of 1902), 3, 49— 
Suit relating to person or property, necessity of notice 
before institution. 

A suit coming within section 49, Conrt of Wards 
Act,as relating to she person or property of a ward 
is, in the absence of a previous notice prescribed 
by section 49 of the Act, liable to dismissal. 

Second appeals against the decrees of the 
District Court of Kistna, in A. S. Nos. 518, 
519 and 521 to 523 of 1907, presented against 
the decrees of the Court of the District 
Munsif of Bezwada, in O. S. Nos. , 40, 39, 38, 
37 and 36 of 1606, respectively. i 

Judgment.—Section 49 of the Court 
of Wards Act prohibits the institution 
without the prescribed notice of any suit 
relating to the person or property of a ward 
and the present suits are of that nature. 
It is admitted that the zemzndar is a neces- 
sary party and the suits relate to his 
interest in ihe property. The suits are, 
therefore, within the section and the plaints 
were rightly rejected. The appellant relies 
on a case decided with reference to section 
424 of the Code of Civil Procedure but that 
section is dissimilar in language to section 


49 of the Court of Wards Act and the 
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case is no authority under the latter section, 
We dismiss the appeals with costs. 3 
Appeals dismissed. 





(s. c. 8 M. L. T. 423; 1 M. W. N. 829.) 
MADRAS HIGH COURT. 
CORIMINAL Revisron Casa No. 151 or 1910. 
(CRIMINAL Revisron Petrtron No. 119 
or 1910.) 

September 29, 1910. 
Present:—Mr. Justice Abdur Rahim. 
Inre CHINTHALAPUDI KOTIAH AND 
OTHERS — A PPELLANTS— PETITIONERS. 

Criminal Procedure Code (Act V of 1898), ss. 423 and 
428—Ivregularity in considzration of an appeal by 
appellate Court—Additional evidence by the 
appellate Court. 

An appellate Court should not rely upon matters 
which are not in evidence before the said Court. 

Additional evidence should not be taken without 
conforming-to the provisions of section 428, Criminal 
Procedure Code. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment, dated the 28th 
February 1910, ofthe Sessions Courtof Guntur, 
in Criminal Appeal No. 1 of 1910; confirming 
the conviction but modifying the sentence 
passed on the petitioners by the Head Assist- 
ant Magistrate of Narasaraopet, in ©. ©. No. 
57 of 1909. 

Order.—tThe learned Sessions Judge in 
his judgment has relied upon matters which 
were not in evidence before him both on the 
question of the boy’s age, as well as on the 
truth of the alleged occurrence. For instance 
in paragraph 4 of the judgment he refers to 
the record of the boy’s age in the beginning 
of the boy’s deposition in the Sessions Court 
in the murder case and in paragraph 20 to 
alleged statements mada by the boy in an 
enquiry under sacbion 164 of the Criminal 
Procedure Code and before the committing 
Magistrate and the Sessions Court in the 
murder caseand an alleged statement of the 
4th accused. The Sessions Judge in appeal 
acting under section 428 might take addi- 
tional evidence or order it to be taken by 
the Magistrate, but he must record his 
reasons for admitting additional evidence and 
comply withthe provisions of Chapter XXV 
as if the taking of such evidence was an 
enquiry. The learned Judge has not con- 
formed to the provisions of section 428 of the 


INDIAN CASES. 


943 
SINNATHAMBI U, SELLAM CHETTIL 


Criminal Procedure Gode and his judgment is 
clearly influenced by the additional evidence 
irregularly admitted. The appeal must be 
re-heard and disposed of in accordance with 
law. The learned Sessions Judge will also 
consider and dispose of the petition dated the 


24th January 1910 for the taking of 
certain additional evidence under sec- 
tion 428. 


The petitioners will remain on the same bail. 


(s. c. 8 M. L. T, 436.) 
MADRAS HIGH COURT. 
Second Givin APPEAL No. 1147 or 1909. 
September 14, 1910. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
SINNATHAMBI ROWTHER AND OTHERS 
—DEFENDANT3S—APPELLANTS 
versus 
S. M. SELLAM CHETTI AND otatrs— 


PLAINTIFFS AND DEFENDANTS— RESPONDENTS. 

Plaint—Relinquishment of a portion of the claim. 

P sued D stating that Rs 1,191 was due to him, that 
he relinquished Rs. 491 thereof and that a decree 
should be passed for the balance of Rs. 700. It was 
found that something less than Rs. 1,191 but moro 
than Rs. 700 was due to P from D: 

Held, that P was entitled to a decree for Rs. 700. 


Second appeal against the decree of the 
Temporary Subordinate Judge’s Court of 
Madura, in Appeal Suit No. 37 of 1909, pre- 
sented against the decree of the Court of the 
District Munsif of Madura, in Original Sait 
No. 337 of 1906. 


Judgment.—tThe statement in the 
plaint really amounts to this: the plaintiff 
says :— I claim Rs. 1,191 as due to me, but 
I shall be satisfied”? with a decree for 
Rs. 700. His relinquishment of Rs. 491 
is, therefore, based on the supposition that 
Rs. 1,191 is due to him and we think that 
he ought not to be tied down to such re- 
linqguishment when asa matter of fact what 
is found due to him is less than Rs. 1,191 and 
provided he does not get more than Rs. 700 
for which he asked for a decree. We think 
therefore, the Subordinate Judge ig right 
and the appealis dismissed with costs, 

The memorandum of objections is not 
pressed and is also dismissed with costs, 

Appeal dismissed, 
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AKBAR ALI V. DURGA KalPA SEN. 

(s. 6. 12 C. L. J. 589.) 
CALCUTTA HIGH COURT. 
SEGOND Civin APPEAL No. 1773 or 1598. 
March 27, 1900. 
Present:—Mr. Justice Stevens and 
Mr. Justice Handley. 

AKBAR ALI—Dsrenpant—APPELLAN? 
versus 
DURGA KRIPA SEN-—PGAINTIFE— 


RESPONDENT. : 

Landlord and tenant—Lease, construction of—Rent 
in kind —Market-value of paddy. 

n a lease the rent was 
of wh ady, value Rs. 82, and it was stated that the 
paddy was to be delivered at a certain specified 
place and measured with a measure to be supplied 
by the landlord, and that if the tenant failed to 
pay the measure of paddy according to the instal- 
ment, then the arroars of the rent in paddy or the 
prico thereof with damages and costs be realisable by 


legal process: 

‘Held, that what was contemplated was payment 
of rent by delivery of the paddy itself, and that 
if the tenant failed to deliver the paddy he would haye 
to pay its market-valae. n 

Appeal from the decree of the Subordinate 
Judge of Chittagong, dated the 28th Jane, 
1898, reversing that of the Munsif of North 
Raojan, dated the 4th November, 1897. 

Moulvi Serajul Islam, for the Appellant. 

Baba Jatra Mohan Sen, for the Respondent. 

Judgment.—this appeal arises out 
of a suit for rent. The parties are ab issue 
as to the construction of the lease in regard to 
the terms of payment. A portion of the rent is 
stated to be payable in kind, —and in the tabu- 
lar statement which forms a part of the lease 
ig entered “128 aris of paddy value Rs. 32”. 
in the body of the lease it is stated that the 
paddy is to be delivered at a certain specified 
place dry and unmixed with refuse and 
measured with a measure to be supplied by 
the landlord. Later in the body of the lease 
ib is said that if the tenant fails to pay the 
measure of paddy according to the instalment, 
then the arrears of the rent in paddy or the 
prica thereof with damages and costs shall 
be realisable by legal process. 

On behalf of the landlord it is contended 
that what is meant by the price thereof in 
this last stipulation is the market-value of 
the paddy. On behalf of the tenant it is con- 
tended that what is contemplated isa fixed 
value of Rs. 32, as set forth in the tabular 
statement in the lease. The latter view 
was taken by the Court of first instance 
and the former by the lower appellate 
Court, The tenant now appeals. 
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It is remarkable that the Courts below 
based their respective decisions entirely on 
the terms of the lease, each regarding its own 
interpretation as the obviously correct one. 
For the landlord, the respondent before us, 
the case of Sohobat Ali v. Abdool Ali (1), has 
been cited. That case was very similar to 
the present case; but the learned Judges who 
decided it had before them materials that we 
have not in’ the case before. us. Looking 
entirely at the lease itsclf we are disposed to 
think that the interpretation put upon it by 
the lower appellate Court is correct. lt is 
quite clear from the stipulations in the lease 
that what was contemplated was payment of 
the rent by delivery of the paddy itself, 
though according to the final stipulation if. 
the tenant failed to deliver the paddy it 
would be open to the landlord to sue him for 
the arrears of reut either in the shape of 
paddy or in money to an amount representing 
the price thereof. Now itis obvious that if 
by the term the price thereof is meant the 
sum of Rs. 32, entered in the tabular state- 
ment the tenant could, atany time when 
paddy was dear, evade the stipulation that 
he was to pay by delivery of paddy to 
his own gain. This, wethink, could never 
have been intended whether the entry of 
the nominal value in the tabular statement 
was made as presenting the market-value of 
the paddy at the time when the lease was 
granted or whether it was made for some 
other object can only be a matter of con- 
jecture; but in view of the stringent provisions 
relating to the delivery of the paddy we are 
not prepared to hold that the entry was 
made with a view to leave it to the tenant 
at his option either to deliver the paddy or 
to pay what might ata particular time be 
avery inadequate sum asthe value of it. 
We, therefore, dismiss this appeal with costs.« 


‘Appeal dismissed. 
(1) 3 0. W. N. 157. 
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BIPRO CHARAN V. SUCHAND' ROY, 


(s. c. 12 C. L. J. 595.) 
CALCUTTA. HIGH COURT. 
SECOND Civit ArpesL No. 2309 or 1908. 
June 13, 1910. 

Present: —Mr. Justice Woodroffe and 
Mr. Justice Richardson. 

BIPRO CHARAN MAJHI—P.aweirr— 

f APPELLANT 
versus 
SUCHAND ROY CHOWDHRUY-— 


DEFENDANT— RESPONDENT. 

Landlord and tenant—Lease, construction of —Rent 
in kind -Money rent—Res judicata —Previous decree 
for money rent. 

A qzbuliat contained the following words:—A 
rental of Rs.35 having been fixed on condition of 
making over, in lien of the said amount of rent, a 
quantity of a total of 4 maps, 5 salis of paddy per 
annum: 


Held, that the landlord was entitled to a money 
rent and not to a rent in kind. 

Per Richardson, J.—Where money rent has been 
decreed in a previous suit for rent, the matter is res 
judicata, 


Appeal from the decree of the Subordinate 
Judge of Burdwan, dated the 30th May, 1908, 
reversing that of the Munsif of Asgsansole, 
dated the 29th November, 1907, 

Babu Khetter Mohun Sen, for the Appellant. 

Babus Nalini Ranjan Chatterjee and Joy 
Gopal Ghosha, for the Respondent. ; 

Judgment. 

Woodroffe, J.— The question in this appeal 
is whether the plaintiff is entitled to 
rent paid in money, namely, Rs. 35 a year, or 
rent in kind, namely, 4 maps, 5 salis of rice. 

The Court of first instance held that the 
defendant was entitled to pay his rent in cash; 
and that decision has been reversed by the 
judgment of the Subordinate Jadge. 

The gabuliat in this case contains the fol- 
lowing words :—‘‘A rental of Rs. 35 having 
been fixed on condition of making over in 
lieu of the said amount of rent, a quantity of 
a total of 4 maps, 5 salis of rice of good quality 
per annum in accordance with the prevailing 
(standard) seer of the village as settled upon.” 
It is not easy to understand why, if the rent 
is to be paid in kind, any reference is made 
to a yearly rental of Rs. 35 having been fixed. 
The suggestion which has been made to meet 
that is this, that these words were inserted for 
the purpose of fixing the value of the lease 
for the stamps and registration. But if that 
had been so, I should not have expected to 


have found a statement of such value made ` 


in the terms which occur inthe present leasa. 
Further, it seems that in the previous suit in 
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which the decree has been exhibited, rents 
weve decreed for 1310 and 1311 at Rs. 35 a 
year. The Subordinate Judge found that 
there was nothing to show whether this 
Rs. 35 was the price of rice for each year or 
whether it was the money rent for which rice 
was agreed to ba delivered. But the dezree 
itself says nothing about this being the price 
of rice each year. That decree was for rent 
at Rs. 35 a year, or Rs. 70 in all. That 
would appear to me, without looking at the 
judgment, to be a decree for money payment. 

Under these circumstancas, I think this 
appeal should be decreed, and with costs, and 
that the decree of the Munsif should ba re. 
stored. 

Richardson, J.—I agree in the order which 
my learned brother proposes to make. I 
think that the question which arises for deci- 
sion was determined inthe previous suit to 
which reference has been made, and the 
decree in which has been exhibited and that 
the question is, therefore, res judicata. 

Appeal allowed, 





(s. c. 8 Bur. L. 1. 167.) 

LOWER BURMA CHIEF COURT, 
Frrsr Crvir Arrear No. 132 or 1909, 
June 10, 1910. 
Present:—Mr. Justice Twomey. 
KRUGER AND Co., LTD.—PLAINTIFES — 
ÅPPELLANTS 
versus 


MAUNG PO NAW—Dezeranpant— 


RESPONDENT. 

Mercantile contract—Time, essence of contract—Nova- 
tion—Acquiescence—Contract Act (IX of 1882), sa. 
48, 55. 

The respondent onthe 6th July 1907 indented 
through the appellants 6 cases of prints to be shipped 
in “November—December 1907”. On the 29th August 
the respondent accepted certain modifications in the 
designs and increased the number of cases from 6 to 
7 but no fresh stipulation was made about the time of 
delivery: 

Held, that it was a well-established rule in mer- 
cantile contracts that stipulations as to timeare “of 
the essence of the contract,” and that as there was no 
fresh stipulation on the 29th August, it must be pro- 
sumed that the parties intended the previous stipula- 
tion as to time to hold good: 


Held, also, that acquiescence could not be inferred 
from the solitary fact that the respondent took no 
steps to repudiate the contract formally till the goods 
arrived. 

Appeal against the decree of the Small 
Cause Court, Rangoon, passed on the 16th 


September, 1909, in Civil Regular Suit 
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No. 3056 of 1909, dismissing the appeilants’ 

(plaintiffs’) suit for damages for Rs. 2,000. 


Mr. Patker, for the Appellants. 
Mr. Bagram, for the Respondent. 


Judgment.—tThe plaintiffs appellants, ` 


Messrs. Kruger & Co., a firm of import 
merchants at Ravgoon sued the defendant- 
respondent Maung Po Naw for Rs. 2,000 as 
damages for breach of contract in refusing 
to take delivery of seven cases of cotton 
sateen prints which the plaintiff firm ordered 
from Europe on Po Naw’s indent. 

The original indent, dated 6th July 1907, 
was for six cases of prints and specified that 
the goods were to be shipped “in November 
—December 1907.” They did not reach 
Rangoon till the end of March 1903 and Po 
Naw then refused to take them as they had 
come “very late and not according to the 
terms of the contract.” 

After signing the indent in July, Po Naw 
furnished the firm with the designs which he 
wished to have printed on the  sateens. 
These designs were sent to the manufacturers 
in Europe who wrote suggesting certain 
modifications. The modifications were accept- 
ed by Po Naw on 29th August, and he 
increased the indent at the same time from 
six to seven cases. But no fresh stipulation 
was made about the time of delivery. 

Jn letters dated London, +th October, and 
London, lst November, which were received 
by the plaintiff firm from the manufacturers, 
it was intimated that there would be delay 
in sending out the goods. No communica- 
tion appears to have been made to Po Naw 
ou receipt of the letter of 4th October but on 
receipt of the letter of Ist November, the 
firm wrote to Po Naw on 21st November that 
the manufacturers could give no definite pro- 
mise as to date of delivery. There is a 
conflict of evidence as to what followed. It 
is common ground that Po Naw sent no 
written reply to the firm’s letter of 21st 
November. Mr. Relling, Manager of the 
plaintiff firm’s import business, says he told 
one of his clerks named Ismail to interpret 
the English letter of 21st November to Po 
Naw. Mr. Relling adds “we sent wire to 
manufacturers after defendant agreed to 
-modifications and delayed the delivery. We 
wired on 25th October to manufacturers to 
proceed with the work as the matter had 
been settled here.” Po Naw, on the other 
hand, while admitting that he was informed of 
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the delay in shipment, states that he declined 
to agree to any delay. Ismail interpreted 
the letter of 21st November to him, and Po 
Naw says that on hearing its terms he refus- 
ed to extend the time for delivery. He re- 
fused to take delivery in April because the 
demand for sateens had fallen off then and 
prices had fallen. He explains that the 
demand is briskest in the paddy season, t.e., 
the harvest time (January and February) 
when cultivators have ready money. Ismail 
corroborates Po Naw as to his refusal to extend 
the time and he denies that he told Kruger 
and Co’s Manager that Po Naw had agreed 
to an extension. Ismail was no longer work- 
ing for Kruger and Co. when the suit was 
brought. He was once in jail (a few years 
ago) for smuggling morphia. His evidence 
cannot be accepted without reserve. It is 
clear, however, that Po Naw never agreed in 
writing to auy delay in delivery and that the 
Managers of the plaintiff frm were content 
to take Ismail’s word for itthat Po Naw had 
no objection to the delay. 

After Po Naw refused to take delivery, the 
plaintiff firm did not immediately sell the 
goods. They entered into a correspondence 
with the manufacturers suggesting that the 
latter should bear the loss, but the manu- 
facturers would not agree to this and Po 
Naw was then sued (in May 1909). Mean- 
while the sateens were sold privately at a loss 
in April 1909. 

The lower Court dismissed the plaintiff’s 
suit holding that the defendant did not agree 
to an extension of time. I think the learned 
Judge has perhaps laid too much stress on 
the plaintiff rm’s attempt to recover from 
the manufacturers before suing PoNaw. The 
firm might very well try other means of 
avoiding the loss before bringing an important 
Burmese customer like Po Nawinto Court, a 
proceeding which might re-act detrimentally 
on their Burmese business generally. But no 
presumption adverse to the plaintiffs arises 
from their reluctance to sue. The main argu- 
ment urged in this appeal is that the parties 
entered into a new contract onthe 29th 
August when the number of cases was in- 
creased from six to sevenand Po Naw agreel 
to the modifications of design proposed by 
the manufacturers in Europe. It is contend. 
ed that as there was no stipulation as to time 
in that new contract, it was open to the 
plaintiff firm to deliver “within a reasonable 
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time.” In other words, although the original 
contract of 6th July stipulated “November— 
December” as the time of shipment and such 
a contract would be voidable under section 55 
of the Contract Act if the goods were shipped 
after December, the new contract of 29th 
August was governed by section 46, leaving 
the time of delivery indefinite, subject only to 
the condition that it should not be unreasonably 
late. As the new contract was entered into 
nearly two months after the original contract 
it is urged that the delay of three months in 
the delivery of the goods was not in the cir- 
cumstances, excessive or unreasonable. This 
argument does not seem to be tenable. It 
is a, well-established rule that in mercantile 
contracts stipulations as to time are “of the 
essence of the contract,” and as there was no 
fresh stipulation on August 29th it must be 
presumed that the parties intended the pre- 
vious stipulation to hold good. The modifica- 
tions of August 29th applied only to the 
design and the number of vases. No referenca 
was made to dimensions, price or time, and 
it may be inferred that there was no novation 
as to these particulars. It is clear from the 
record that in making indents of this kind 
the usual practice is to fix the time of ship- 
ment and it would not be - reasonable to pre- 
sume that the buyer, in this instance, merely 
because he agreed to some modifications in 
the design, also agreed by implication that 
the time of shipment should be indeterminate, 

But it is argued, in the alternative, that Po 
Naw acquiesced in the delay and thereby 
waived it, This is a matter of evidence and 
the burden of proof rests upon the plaintiff 
firm. The Manager conducted business with 
Po Naw through the clerk Ismail and Ismail 
supports Po Naw’s statement that, when 
informed of the delay in manufacture, he 
said he would not take the goods if they 
arrived late. Po Naw’s defence would have 
been stronger if he had sent a written reply 
to the Manager's letter of 21st November. 
But at the same time there is no satisfactory 
evidence indicating acquiescence. The Man- 
agers may have been informed by Ismail that 
Po Naw would take the goods after the 
stipulated time, but it is not proved that Po 
Naw said so. The evidence of Ismail is all 
the other way, and though Ismail is not the 
sort of man whose word can be accepted with 
implicit trust, he is any how the only witness 
as to what Po Naw really said when he was 
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informed of the impending delay. Acquiescence 
cannot be inferred from the solitary fact that 
Po Naw took no steps to repudiate the con- 
tract formally till the goods arrived. 

On these grounds I think the plaintiffs 
failed to make ont their case. The appeal is 
dismissed with costs. 

Appeal dismissed. 





(s. c. 8 Bur. L. T. 119.) 
LOWER BURMA CHilF COURT. 
CURIMINAL Revision No. 120B or 1910. 
July 5, 1910. 

Present:—Mr, Justice Twomey. 
MAUNG THAW NA—Appeutcant 
versus 
EMPEROR—Responpent. 

Criminal Procedure Code (Act V of 1898), ss. 236, 
ill. (b) and 476—Penal Code (Act XLV of 1860), x. 
198—Perjury—Prosecution of a witness. 

The prosecution of the petitioner was directed by 
the Sessions Judge under section 476 of the Codo of 
Criminal Procedure for having made three different 
statements on the same fact at three different stages 
of the proceedings: Held, that under the circum- 
stances of the case it was not expedient that the 
pe'itioner should be prosecuted. 

Queen-Empress v. Nga Po Nyun, (1894) P. J. L. B. 
79; Dolabi v. King-Emperor,, 3 L. B. R. 204; & Or. L. 
J. 469, followed. 

Appeal against the order of the Sessions 
Judge, Toungoo, under section 476, Code of 
Criminal Procedure, directing the prosecu- 
tion of the applicant for an offence punishable 
under section 193, Indian Penal Code. 

Judgment.—tThe Sessions Judge, 
Toungoo Division, has ordered the applicant 
Maung Thaw Na to be prosecuted for giving 
false evidence. 

A Burman named Ba Shein was tried 
before the Sessions Judge for the murder of 
one Lnutchiya, a Madrassi, by stabbing him 
on the 26th May 1909. The Judge found 
it clearly proved that Lutchiya was stabbed 
by either Ba Shein or another Burman 
named Po Ton but the evidence was so 
conflicting and unsatisfactory that he found 
ib impossible to decide which of the two 
men was guilty and Ba Shein was acquitted. 


Thaw Na was a witness at the trial. He 
was headman of the village where the murder 
occurred and he arrived on the scene shortly 
after Lutchiya was stabbed and questioned 
Lutchiya as to who his assailant was. Atthe 
Sessions trial he stated that Lutchiya did 
not name his assailant at all but only 
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answered that he was in pain. Before the 
committing Magistrate, however, Thaw Na 
had stated that Lutchiya named Ba Shein 
as the man who stabbed him and ir earlier 
proceedings under section 512, Code of 
Criminal Procedure, Thaw Na had stated 
that Lutchiya accused both Ba Shein and 
Po Ton. 

The learned Sessions Judge noted that the 
three statements “are directly contradic- 
tory—one or other can’t be true.” He meant 
apparently that one or other must be false. 
He accordingly ordered Thaw Nas prosecu- 
tion on alternative charges under section 
193, Indian Penal Code. 

It appears, no doubt, from section 236, 
illustration (b), Code of Criminal Procedure, 
that a witness who has made contradictory 
statements on oath before a committing 
Magistrate and in the Sessions Court may 
Jawfully be placed on the horns of such a 
dilemma as the S:ssions Judge has prepared 
for the applicant in this case. Illustration 
(b) was newly introduced in the Code of 
1898, but the schedules of the former Code 
provided a form for alternative charges 
under section 193, and illustration (b) made 
no change in the law. There are two lower 
Barma Rulings which indicate how the law 
on this pzint should be interpreted and it 
appears that the learned Sessions Judge has 
overlooked these rulings. The first is Queen- 
Empress v. Po Nyun (1) a cise decided by 
the Judicial Commissioner in 1834 under the 
old Code, and the second in Dolabi v. Queen- 
Empress (2) in 1996 under the present Code. 
In the latter case Irwin, J., merely concurred 
in the opinion expressed by the Judicial Com- 
missioner in the former. According to these 
rulings “there should be some special and 
cogent reason for a Sessions Judge sanction- 
ing the prosecution of a witness who has 
given evidence at the trialif the Sessions 
Judge is not satisfied that the evidence given 
before himself by such witness is false and 
such as to render the witness liable to be 
prosecuted under section. 193, Indian Penal 
Code. A mere contradiction between the 
evidence given before himself at the trial 
and the evidence given before the commit- 
ting Magistrate does not constitute a special 
ora cogent reason.” 

There is nothing in the Sessions Court 

(1) (1894) P. J. L. B. 79. 

(2) 8 L. B. R. 204; 4 Cr. L. J, 469, 
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judgment in the murder trial to show that 
the learned Judge thought the evidence given 
by Thaw Na atthe trial false. It is true that 
in his order undersection 476, Codeof Criminal 
Procedure, the Sessions Judge expressed dis- 
belief in the applicant’s plea that the con- 
tradictions in his various statements were 
due to faulty memory. Buf an examination 
of the trial record and if previous pro- 
ceedings leave great room for doubt as to ' 
which of Thaw Na’s statements is really the 
true one. The other witnesses who were 
present when Thaw Na questioned Lutchiya 
gave varying statements as to what Lutchiya 
said. From the evidence of Po Saing, Maung 
Home, Chit Kin and San Hnyin at the trial 
it appears that if Lutchiya did name Ba 
Shein or Po Ton it is doubtful whether 
Thaw Na was present at the time when he 
named them. Whenthe Sub-Inspector was 
asked to reconcile the conflicting statements, 
he made the same plea that Thaw Na after- 
wards made, namely that his memory was at 
fault and it was so long ago. It is not 
clear why this explanation which was apparent- 
ly accepted in the case of Po Taik should be 
rejected when itis given by Thaw Na, who 
is an older man than Po Taik. Moreover, 
Thaw Naisa Shan or a Taungthu and ib 
seems quite possible that he was confused by 
the different accounts .given by Lutchiya 
and the various witnesses at the time of the 
stabbing and may have attributed to one 
what was really said by another. At any 
rate looking to the extraordinary discrepancies 
in the various statements of the other 
witnesses and to the upshot of the trial, I 
think it is far from clear that Lutchiya 
really accused either Ba Shein or Po Ton to 
Thaw Na. There are, in my opinion, no 
adequate grounds for regarding Thaw Na’s 
evidence at the Sessions trial as false and in 
these circumstances it is not expedient that 
he should be prosecuted under section 193, 
Indian Penal Code. 

The Sessions Judge’s order of 5th March 
1910 is set aside. 

Order set aside. 
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(s. c. 3 Bur. L. T. 120.) 
LOWER BURMA CHIEF COURT. 
Crema Revision No. 179B or 1910, 
Jaly 5, 1910. 
Present:—Mr. Justice Twomey. 
MAUNG KYE-—APPLIOANT 
versus 


EMPEROR—Responpanr. 

Criminal Procedure Code (Act V of 1898), ss. 190 
(c), 192, 195 (b), 200, 476—Proceedings under the 
Village Act are not judicial proceedings. 

The Commissioner, Pegu Division, in a proceeding 
under the Village Act wrote to the District Magis- 

frate requesting him to proceed against the petitioner 
under section 476 of the Criminal Procedure Code 


for an offence under section 199 of tho Indian Penal 
Code: 

." Held, that no sanction was necessary under section 
195 (b) of the Criminal Procedure Code, and the 
District Magistrate could take cognizance under 
section 190 (c) and transfer the case to a Subordinate 
Magistrate under section 192 of the Code. 


Mr. R. N. Burjorjee, for the Applicant. 
‘Judgment.—tThe Commissioner of 
Pegu Division wrote to the District Magistrate, 
Rangoon, requesting him “to proceéd against 
Maung Kye ex-headman of Neikban village 
under section 476, Criminal Procedure Code 
for making a’ false declaration before me, 
an offence under section 199, Indian Penal 
Code.” He forwarded certain village pro- 
ceedings to the District Magistrate, with the 
letter. It appears that the alleged false 
declaration was made in the village proceed- 
ings, d.-e., not in the course of a judicial 
proceeding. Section 476, Criminal Procedure 
Code, is, therefore, altogether inapplicable. 

The Western Sub- Divisional Magistrate to 
whom the case was sent by the District 
Magistrate has held that no sanction is 
necessary for Maung Kye’s prosecution under 
section:-199, Indian Penal Code, because the 
false declaration in question was not made 
in or in relation to any proceeding in a Court 
‘(vide section 195 (b), Code of Criminal Pro- 
cedure This view is obviously correct, 
Proceedings under the Villages Act are not 
proceedings in a Court. 


When a Court acts under section 476, 
Criminal Procedure Code, its proceedings in 
doing so amount to a complaint and the for- 
malities prescribed in section 200 need not 
be observed, 7.e., the officer of the Court who 
sends the case to the Magistrate need not be 
examined. In the present case, however, as 
the Commissioner of Pegu was not sitting as a 
Court and had no authorily to act under sec- 
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tion 476 in an executive proceeding it would 
be necessary to comply with the requirements 
of section 200, if the Commissioner’s letter 
were treated as a complaint. If, on the other 
hand, the District Magistrate on receiving 
the Commissioner’s letter took cognizance of 
the matter under section 190 (e), Code of 
Criminal Procedure, and then transferred the 
case to the Western Snb-Divisional Magis- 
trate for enquiry or trial under section 1¢2, 
there seems to be no reason why the Sub. 
Divisional Magistrate should not proceed with 
the case. 
The application for revision is dismissed. 
Application dismissed, 





(s. c. 3 Bur. L. T. 121.) 

LOWER BURMA CHIEF COURT. 
URIMINAL Revision No. 161 B or 1910. 
July 5, 1910. 

Present:—Mr. Justice Twomey. 

ON BAN AND OTHÉRS— APPLICANTS 
versus 
EMPEROR—Responpenv, 

Burma Gambling Act (I of 1867), s. 10—“Place” 
meaning of —First offence—Sentence. 

Section 10 of the Gambling Act is not applicable to 
a man who mercly runs away from a gambling waing. 
It must be shown that he actually played. 

The alleged gambling took place on a privately 
owned piece of land on which fruit trees were grow- 
ing and on which land revenue was paid but which 


was unenolosed and people could pass freely through 
to and fro: 

Held, that such a place was of the same genus as 
a street or a thoroughfare within tho meaning of 
section 10, 

A sentence of one month’s imprisonmont for a first 
offence was considered excessive and altered to one of 
a fine of Rs. 30. 


Ah Kon v. King-Emperor,2 L. B. R. 195; 1 Cr. L. 
J. 461, referred to. 


Appeal against the conviction and sentence 
of one month’s rigórous imprisonment passed 
on each of three accused by the Ist Class 
Headquarters Magistrate, Tharrawaddy, in 
Summary Trial No. 95 of 1910. 

Mr. Dawson, for the Applicants. 


Judgment.—tTiis case was tried in a 
summary manner and the substance of the 
evidence has not been recorded by the Magis- 
trate as fully as was desirable. But there is 
enough to show that some fifty persons were 
gambling with cards in a “garden” and that 
when the Township Officer raided the place 
the gamblers dispersed. Three men were 
arrested on the spot but only one of these 
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three, the Ist applicant On Ban was sent 
up for trial. The 2nd and 3rd applicants 
with others were summoned by the Magis- 
trate. On Ban was seen with cards in his 
hands and was seen picking up the stakes 
of others who ran away. It was rightly 
inferred that he was one of the actual 
gamblers. But as against the other two 
applicants Shwe Yon and San Dwe the trial 
record merely shows that they were among 
those who decamped. Section 10 of the 
Gambling Act is not applicable to a man 
who merely runs away from a gambling 
waing. It must be shown that he actualy 
played. The convictions of the 2nd and 3rd 
applicants being unsupported by the evidence 
must be set aside. As regards the Ist 
applicant On Ban, it is further argued that 
the “garden” where the gambling went on is 
not “a place to which the publiz have access” 
within the meaning of section 10. The Full 
Bench ruling in Ah Kon v. Emperor (1) laid 
down that the word “place” in section 10 
means a place similar to “street or thorough- 
fare” (the words immediately preceding the 
words “or place” in section 10) and it was 
held that a licensed toddy shop is nob a 

place” within the meaning of section 10 
although apart from the context it might be 
regarded as“ a place to which the publie 
have access.” The learned Judges apparent- 
ly considered that gambling in houses being 
otherwise provided for in the Act the 
Legislature did not intend gambling even in 
public houses to be punishable under section 
10. Inthe present case the place is not a 
house but a garden. Ib is not a garden in the 
English sense of the word but appears to be 
a privately owned piece of land on which fruit 
trees are growing and on which land revenue 
is paid. The villagers have access to it for 
it is never closed and people can pass freely 
through it to and fro. I think it may pro- 
perly be regarded (for the purposes of 
section 10) not only as “a place to which the 
public have access” but as a place of the same 
genus as a street or thoroughfare. The fact 
that it has fruib trees growing onit and 
that it is not waste but revenue paying land 
does not materially affect the question. 

The conviction of On Ban under section 
10 is confirmed. The sentence of one 
month’s rigorous imprisonment is the 
maximum punishment allowed by the section 
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and appears excessive for a first offence 
although On Ban probably took a prominent 
part inthe gambling. The accused should 
have been given the option ofa fine. The sen- 
tence of one month’s rigorous imprisonment is 
set aside and Maung On Ban is sentenced 
instead toa fine of Rs. 30 or one week's 
rigorous imprisonment in default. 

The convictions and sentences in the case 
of Shwe Yon and San Gwe are set aside and 
these two applicants are acquitted. Their 
security bonds will be cancelled. 

Sentences modified. 


(s. c. 3 Bur, L. T. 122.) 
LOWER BURMA CHIEF COURT. 
Civin Miscencansous Appean No. 134 
or 1909. 
_ ‘March 29, 1910. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 

R. M. P. KALLHAPPA CHETTY anp 

OTHERS—APPELLANTS 
versus 
MAUNG KYWE—ResponDent. 

Provincial Insolvency Act (TIT of 1907), s. 44, sub-s. 
3—Benefit of the Act—Reckless borrower—Discharge— 
Creditor’s conduct immaterial. 

Where the lower Court granted discharge to an 
insolvent, although hia speculations were quite appa- 
rent, because of the money-lenders having advanced 
him large sums of money without security and 
because of their having knowingly taken the risk of 
losing their money: 

Held, reversing the order, that the Courts have to 
consider the conduct of the seeker of the benefit of 
the Act and not that of the creditors, 

Where an insolvent’s assets are not of a value 
equal to 8 annas in the rupee on the account of his 
unsecured liabilities, no discharge should be granted 
unless’ he satisfies the Court that it was due to 
circumstances for which he cannot be justly held to be 


responsible. Na 
Sub-section 3, section 44, of the Provincial Insol- 


vency Act is imperative. i 

The benefit of release from debts under the Act is 
intended for the honest debtor who by reason of mis- 
fortune is unable to pay his debts. It is not, and 
could not have been, intended for the reckless and 
careless borrower or the dishonest trader, 

Appeal against the order of the District 
Court of Hanthawady, dated the Ist July 
1909, passed in Civil Miscellaneous No. 15 
of 1909, granting the respondent absolute 
discharge. 

Mr. Chart, for the Appellants. 

Mr. Sealy, for the Respondent. 

Judgment.—This is an appeal from 
an order granting an insolvent his discharge, 
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‘On the 11th January 1908, after the Pro- 
vincial Insolvency Act, 1907, had come into 
force, the Insolvent presented his insolvency 
petition. His debts were stated to amount to 
over Rs. 12,000, his property and the amounts 
due to him were set out as being between 
Rs. 4,000 and Rs, 5,000, but one debt was 
put down as being doubtful of realization. 
The receiver who was subsequently appointed 
reported that he had been able to realize 
only Rs. 150. On the 9th December 1908, 
the insolvent applied for his discharge. This 
was opposed by his creditors who were all 
Chetty firms. 

The learned Judge held that the peti- 
tioner’s insolvency was due to speculations in 
which he was encouraged to indulge by his 
Chetty creditors who advanced him large 
-Aums of money without security, and in 
viewof their having knowingly taken the 
risk of losing their money if he failed in the 
speculations, and of the time which had 
elapsed since he was adjudicated an insolvent 
and since he had applied for his discharge, he 
granted the order asked for. 

Even if the learned Judge’s view of what 
had happened between the insolvent and his 
Chetty creditors were correct, it did not 
justify the learned Judge in neglecting to con- 
sider the provision of section 44 of the Act 
under which a discharge of an insolvent may 
be granted. Sub section 3 of the section is 
itiperative, and obliges the Court to refuse to 
grant an absolute order of discharge on proof 
of certain facts. Among these is the fact 
that the insolvent’s assets are not ofa value 
equal to eight annas in the rupee on the 
amount of the insolvent’s unsecured liabilities. 
In such a case a discharge cannot be granted 
unless the insolvent satisfies the Cocrt 
that the fact that the assets are not of a 
value equal to eight annas in the rupee 
on the amount of his unsecured liabilities has 
arisen from circumstances for which he 
cannot justly be held responsible. If the 
learned Judge meant that the insolvent could 
not justly be held responsible for the insol- 
vent’s assets amounting to orly Rs. 150 as 
against debts of over Rs. 12,000 he has not 
said so. 

The acecunt the insolvent gave of hims-lf 
amounts to the following. When he started 
boricwing money he had no property of his 
own. With the money he borrowed he traded 
in paddy, but owing to floods and a granary. 
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being inundated he lost in his dealings about 
Rs. 1,600, but taking into consideration the 
interest he paid on borrowed money his total 
was Rs. 6,000. He also put Rs. 10,000 into 
a saw-mill, but that did not turn ont re- 
munerative and he sold his share for Rs. 8,350 
and again taking interess into account he lost 
Rs. 3,000 over this venture. He also lent 
money to others: these are the persons en- 
tered in his schedule as debtors for Rs. 4,355 
from whom only Rs. 150 has been, recovered. 
No doubt, the Chetty firms were very foolish 
to lend to such a man without security, but 
if a person enters into trade possessing no 
property and relying entirely on making a 
profit in order to re-pay what he borrows for 
the trade, and interest on that, as well as to 
provide for himself and his family, it cannot 
be said that he is not justly responsible for 
his debts if a loss instead of a profit is the 
result of the trading. If a man borrows 
money he is responsible for the payment of 
it whether the man who lends him the money 
is foolish or wise in lending it. No one is 
justified in incurring debts when he has no 
reasonable prospect of being able to discharge 
them. 

This insolvent had nothing to fall back 
upon in case his trading resulted ina loss. 
He kept no proper books of account and thera 
is little but his bare word to show what he 
did with the money he borrowed. Under 
the Provincial Insolvency Act the Court is 
enabled to confer on debtors the benefit of 
release from their debts, but this benefit was 
intended fur the honest debtor who by reason 
of misfortune is unable to pay his debts, It 
is not and could not have been intended for 
the reckless and careless borrower or the 
dishonest trader. 

The conduct of the seeker for the benefit 
of the Act, not the conduct of his creditors is 
what has to be considered. 

The Court should have refused to grant 
the insolvent his discharge having regard to 
the provisions of sub-section (3) of section 44 
of the Act. 

The order of discharge is, therefore, set 
aside. 


Order set aside. 


952 


REID V. SO HLAING, 


(s. c. 8 Bur, L. T. 124.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH, 

ORIMINAL Rererence No. 39 or 1910. 
September 5, 1910. 
Present:—Sir Charles Fox, Krt., Chief Judge, 
Mr. Justice Hartnoll, & Mr. Justice Twomey. 
J. REITD—Appnicant 
versus 


SO HLAING— RESPONDENT. 

Evidence Act (I of 1872), s.92—Application of the 
section to criminal cases. 

Fog, O. J—Where a party to a written contract 
institutes a criminal proceeding against another party 
to such contract which involves consideration and 
determination of what the contract between the 
parties was, no evidence of any oral agreement or 
statement is admissible in such proceeding for the 
purpose of contradicting, varying, adding to or 
substracting from the terms of the written contract 
unless such oral evidence is admissible under one or 
more of the provisos to section 92 of the Evidence 
Act. 


Harvtnoll, J.—Section 92 of the Evidence Act should 
not be held toapply to criminal proceedings in that 
the real prosecutor in all such proceedings is the King- 
Emperor who is the head of the State. To hold 
otherwise would lead to anomalies and injustice. 

Twomey, J.— Where there is a private prosecutor, he 
also must be regarded as a party for the purposes of 
section 92 of the Evidence Act. 


Appeal against the order of discharge of 
an offence punishable ‘under section 409, 
Indian Penal Code, passed by the District 
Magistrate, Hanthawaddy,on the 18th Decem- 
ber 1909, in Criminal Regular No. 5 of 1909. 


Mr. de Glanville, for the Applicant. 
Mr. Dawson, for the Respondent. 


The following order of REFERENCE was 
made by 


Hartnoll, J.—In this case J. Reid, Assistant 
Manager, Arracan Company Limited, on the 
24th April, 1909, charged Nga So Hlaing, 
under section 420 ‘of the Indian Penal Code, 
with cheating and dishonestly inducing de- 
livery of property, which was Rs. 20,000. 
The case was tried by the District Magistrate 
of Rangoon who acquitted him under sec- 
tion 420 of the Indian Penal Code, but 
convicted him under section 409 of criminal 
breach of trust. No separate charge was 
framed under section 409, and so the con- 
viction under that section took place in 
accordance with the provisions of section 237 
(1) of the Code of Criminal Procedure. On 
appeal to this Court the conviction under 
section 409 was set aside and it was directed 
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that a charge of criminal breach of trast be 
framed and the trial ba re-commenced from 
the point immediately after the framing of 
the charge. Subsequently this order in appeal 
was varied and it was ordered instead thas 
the case be tried by the District Magistrate, 
Hanthawaddy, and the final words of the 
order in appeal were: “As this order will 
necessitate a re-hearing of much of the evi- 
dence for the prosecution, my order directing 
the framing of a charge no longer holds good 
The District Magistrate, Hanthawaddy, after 
hearing the prosecution evidence can frame 
such charge or charges as he finds to he made 
out by the evidence. In fact, the practical 
effect of the two orders is to direct a re-trial”’. 
Maung So Hlaing was charged with mis- | 
appropriating some Rs. 20,000, and when he 
received it he signed a promissory-note for 
it. On the case being tried by the District 
Magistrate, Hanthawaddy, Maung So Hlaing 
was discharged. The District Magistrate 
considered thatas regards the question of 
breach of trust the case of Aung Myat was 
precisely similar to this case, that there was 
no written agreement to apply the money 
received to a specific purpose and that, there- 
fore, he was bound by the judgment in Aung 
Myat’s case namely that where there is a 
written promissory-note, oral evidence of an 
additional agreement as to conditions is not 
admissible, that if such evidence could not 
be taken into consideration there was no 
sufficient evidence to hold that a trust was 
constituted and no sufficient evidence to 
justify a charge of criminal breach of trust. 
The District Magistrate further considered 
that the order of this Court under which the 
case was being re-tried did not set aside the 
acquittal by the District Magistrate, Rangoon, 
on the charge of cheating and that, therefore, 
Maung So Hlaing could not be tried for 
cheating. He was accordingly discharged. 
Application was then made to the Sessions 
Judge to direct further enquiry on the 
grounds that the contract between the com- 
plainant and the accused was not contained 
in the promissory-note and that the case of 
Aung Myat was not similar. The application 
was unsuccessful as the Sessions Judge found 
that the principle laid down in the case of 
Aung Myat applied to this case. A further 
application has now been made to this Court 
to direct further enquiry on the grounds (1) 
that the former judgment in appeal set aside 


Vol. VIII) 


_ REID V. 80 HLAING. 


the acquittal by the District Magistrate of 
Rangoon under section 420, Indian Penal 
‘Vode, (2) that the provisions of section 92 
of the Evidence Act only apply between the 
parties and do not apply where the Crown 
has taken action at the instance of one of the 
parties, and (3) that the contract between 
petitioner and the respondent was not con- 
tained in a promissory-note. 

In support of the first ground the case of 
Rrishna Dhan Mandal v. Queen-Empress (1) 
was cited. I am in accord with the decision 
arrived atin that case. It certainly seems 
to me that when an act or series of acts is of 
such a nature that it is doubtful which of 
several offences the facts which can be proved 
will constitute, an appeal from a conviction 
for any one- of such offences must lay the 
whole case open tothe interference of the 


appellate Court notwithstanding any order of . 


acquittal by the first Court in regard to any 
of the other offences. To construe sec- 
tion 423 (b) of the Code of Criminal Pro- 
cedure otherwise would, for the reasons given 
in the case cited, lead toa result that could 
never have been intended by the legislature 
and would render section 423 (b) and sec- 
tion 403 incompatible with each other. The 
present case is 
tions 236 and 237 of the Code of Criminal 
Procedure apply. 


I am, therefore, of opinion that the effect of 
the order of this Court in appeal was to lay 
the whole case open again to set aside the 
order of acquittal under section 420, Indian 
Penal Code, and to enable ihe District Magis- 
trate to frame any charge or charges, that he 
might think fit after re-hearing the evidence. 


The next point is as to whether any’ evi- 
dence can be recorded as to what was the 
arrangement between the complainant and 
Maung So Hlaing when the latter received 
Rs. 20,000 and signed a promissory-note for 
it. Does the fact that he signed a promis- 
sory-note preclude the prosecution from 
putting forward oral evidence as to what was 
the actual arrangement made with the aec- 
cused? For the accused it is urged that 


section 92 of the Evidence Act applies and ’ 


` that such oral evidence is inadmissible and 
in support of such submission the case of 
King-Emperor v. Aung Myat, Criminal Ap- 


(1) 20 C. 377. 
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peal No. 340 of 1909 of this Court was cited, 
in which ina similar case my learned col- 
league, Mr. Justice Parlett, so held. On the 
other hand, it was urged on behalf of the 
applicant that section 92 of the Evidence Act 
does not apply ina criminal prosecution. 
Section 92 of the Evidence Act applies as 
between the parties to any instrument to 
which it relates or their representatives in 
interest, and the question at once arises as 
to whether this proceeding is one between J. 
Ried on the one hand and Maung So Hlaing 
on the other. It is a criminal prosecution, 
and in all prosecutions the Crown is the 
prosecutor. Section 493 of the Code of 
Criminal Procedure expressly says, that, if a 
private person instruct a pleader to prosecute 
any person the Public Prosecutor can cause 
such pleader to act under his instructions. 
Section 495 gives power to the Magistrate to 
permit persons to conduct prosecutions. 
There seems to be no doubt that a criminal 
trial is a proceeding between the Crown and 
the accused. This subject was discussed in 
the case of Queen-Hmpress v. Murarji Gokul- 


‘das (2). I am, therefore, inclined to disagree 


with my learned colleague and to consider, 
that J. Reid and Maung So Hlaing are not 
the parties to the present proceeding. If I 
am correct, section 92 of the Evidence Act is 
not applicable, and oral evidence as to the 
arrangement between the parties would ap- 
pear to be admissible. Under section 11 of 
the Lower Burma Courts ActI refer to a 
Bench, or Full Bench, of this Court as the 
learned Chief Judge may direct, the follow- 
ing question for decision:— 

“Where a prosecution is instituted on the 
complaint of a private person, and where the 
terms of a contract between the complainant 
and the accused have been reduced to writing 
does section 92 of the Evidence Act preclude 
oral evidence from being recorded for the 
purpose of varying, or adding to, its terms?” 

Judgment. 

Fox, C,.J.—I understand that the prose- 
cution arose on the complaint of Mr. J. Reid 
an Assistant Manager of the Arracan Com- 
pany, Limited, who complained that the 
accused and his wife had cheated the Com- 
pany by representing to him that they had 
bought 2,000 baskets of paddy for which they 
had paid in part, and that they wanted 


(2) 13 B. 389, 
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Rs. 20,000 in order to pay -for it in full, and 
they promised they would devote the money, 
if advanced to them, to paying in full for the 
paddy, and would deliver the paddy to the 
Company at Rangoon within ten days. On 
their representations and undertaking he, on 

. behalf of the Company, paid to them 
Rs. 20,C00 and took from them a promissory- 
note forthe amount payable on demand in 
favour of the Company. The note bears in- 
terest at the rate of Rs. 1-8-0 per cent. per 
mensem. The paddy was not supplied and 
the money was not re-paid Mr. Reid as a 
Manager of the Company laid a complaint 
before the District Magistrate of Rangoon 
asking for warrants to issue against the ac- 
cused and his wife for an offence punishable 
under section 420 of the Indian Penal Code. 
The accused was arrested, and there have 
been proceedings against him before the 
Magistrates. An Advocate employed by the 
Company has conducted the prosecution 
throughout. In the course of the proceedings 
the promissory-note was produced and proved, 
so that the terms of section 91 of the Evi- 
dence Act were complied with. The prose- 
cution, however, gave evidence to the effect 
that the transaction between the Company 
and the accused was not one of mere loan of 
money to him at interest as indicated by the 
promissory-note but it was an advance to him 
of the Rs. 20,000 to be applied by him to 
payment for the paddy he said he had bought, 
andan undertaking by him to deliver that 
paddy to the Company in Rangoon within a 
certain period. The second Magistrate who 
dealt with the case held that such evidence 
could not be taken into consideration. 

Whether such evidence was admissible or 
not depends upon whether Arracan Company 
was a party to the criminal proceeding 
aguinst the accused within the contemplation 
of section 92 of the Evidence Act. 

That section enacts that when the terms of 
any contract * * * have been proved accord- 
ing to the last section, no evidence of any oral 
agreement or statement shall be admitted as 
between the parties to any such instrument or 
their representatives in interest for the 
purpose of contradicting, varying, adding to, 
or subtracting from its terms. Exceptions 
to the rule are provided which cover cases of 
everything which would invalidate a document 
for mistake, informality and the like. 

It is to be observed that the rule applies 
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only to written contracts, grants or other 
dispositions of property and to matters 
required by law to be reduced to the form of 
a document. 

The principle of the rule is that where the 
terms of an agreement are reduced to writing 
the document itself, being constituted by the 
parties as the expositor of their intention, is 
the only evidence in respect of that agree- 
ment which the law will recognize as long as 
it exists for the purpose of evidence. Conse- 
quently parties to the documents enumerated 
are not allowed to give oral evidence as to the 
terms of such documents unless such oral 
evidence is covered by one of the exceptions. 
Persons who are not parties to such a docu- 
ment may, however, give evidence of facts 
tending to show a contemporaneous agreement 
between the parties varying the terms of a 
written contract between. them. 

It was argued that the Company in this 
case was not a party to the criminal pro- 
ceeding, because the only parties ina criminal 
proceeding are on the one side ‘the Crown, 
and on the other side the accused. This view 
has the support of Mr. John Bruce Norton 
in his Law of Evidence. No doubt in this 
country it has been customary to head 
records of criminal cases as the Queen- 
Empress or King-Emperor against the 
accused, and in England also criminal cases 
are reported as the Queen or the King against 
the accused. It is difficult to trace how this 
custom arose. In proceedings by indictment 
in Hingland, the form is not used, but the 
grand jury aredescribed as “Jurors for our 
Lord the King” the offence charged being 
described as against the peace of our Lord the 
King, his Crown and dignity. z 

Every one, however, is entitled subject to 
certain-exceptions, to prosecute another for a 
crime. Mr. Justice Jardine dealt fully with 
this subject in the case of In ve Ganesh 
Narayan Sathe (38). Dearsly says, [(1853) 
Dearsly on Criminal Process 3]. Though 
every man is entitled to prefer an ac- 
cusation against any one suspected of crime, 
criminal prosecutions for the most part are 
instituted in the name of the Crown.” In 
the large number of prosecutions for petty 
offences and offences not cognizable by the. 
police, the Crown’s officers have nothing to do 
with bringing the offenders to justice or with 


prosecuting them. The form of King- 
(8) 13 B. 660 at p. 622, 
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Emperor against an accused is in such cases a 
mere form: in reality the proceeding is one 
between the complainant and the accused. 

No doubt, a Public Prosecutor according to 
section 493 of the Criminal Procedure Code 
conducts certain prosecutions, but the obliga- 
tion of the section is confined to cases of 
which he has charge under section 495 
although any person may lay a complaint 
against another he is not entitled as of right 
to “conduct the prosecution” on his complaint. 
Nevertheless a complainant who charges 
another with an offence before a Magistrate 

is liable both in the Civil and Criminal 
Courts if he make a falseand malicious charge 
without reasonable and probable cause and the 
accused is prosecuted on that charge. 


Looking at reality and not at mere form it 
appears to me that a person or body at whose 
instance a criminal proceeding is instituted is 
a party to the proceeding and that the 
proceeding is in reality belween him or it 
and the accused. 


Section 33 of the Evidence Act recognizes 
this, and the fact that the provisions of the 
explanation are not repeated in section 92 
does not appear tome to afford any strong 
ground for holding that a person who insti- 
tutes a criminal proceeding by making a com- 
plaint of an offence against another to a 
Magistrate, and who produces evidence in 
support of his charge and in fact prosecutes 
the accused cannot be a party to the proceed- 
ing contemplated by that section. 

Bearing in mind that the question can only 
arise in a criminal proceeding when some 
written contract, grant or other disposition of 
property entered into by the complainant and 
the accused is involved, and also bearing in 
mind the safeguards against fraud, ete., pro- 
vided by the section, it appears to me that 
there is no strong reason why the main princi- 
ple of the section should not be applicable to a 
complainant and accused in a criminal pro- 
ceeding to as great an extent as it would be 
applicable to them if instead of proceeding in 
a Criminal Court the complainant brought a 
civil suit. Parties can avoid any embarrass- 
ment caused by the general rule by puiting 
down plainly in writing what they agree to 

_instead of entering into documents which 
embody a contract never intended by them, 
or which does not represent the real contract 
between them. 


INDIAN CASES. 


958 


I would answer the question referred as 
follows :— 

Where a party toa written contract insti- 
tutes a criminal proceeding against another 
party to such contract which involves con- 
sideration and determination of what the 
contract between the parties was, no evidence 
of any oral agreementor statement is admis- 
sible in such proceeding for the purpose of 
contradicting, varying, adding to, or subtract- 
ing from the terms of the written contract 
unless such oral evidence is admissible under 
one or more of the provisions to section 92 of 
the Evidence Act. 

Hartnoll, J—The answer to the referenze 
resolves itself into a discussion as to who are 
the parties in a criminal prosecution. Ina 
civil suit it is clear that the only parties are 
the plaintiff and the defendant and the 
decisions in civil suits only affect matters in 
issue which concern the Civil rights of the 
parties. The state is not involved in the 
decision of a Civil Court except when it is a 
party and then only rights of a civil charac- 
ter are determined. But it seems to me that 
ina criminal prosecution, even where there 
is a complainant, different considerations 
arise. In criminal prosecutions the security 
and peace of the public are at stake. A person, 
who commits a crime, not only wrongs 
auother individual but commits a wrong 
against society at large. It seems to me 
that it is for that reason that a criminal 
proceeding is looked on as, and is, one between 
the King-Emperor and the accused person. 
With regard to some of the more serious of 
the crimes against society the law of the 
land renders it obligatory on every one to 
give information of their commission, or of 
the intent to committhem, and the omission 
to give such information of their commission, 
is rendered punishable by the penal law., In 
dealing with all cognizable crime the police 
force investigate it of their own motion and 
send persons up for trial, though for non- 
cognizable offences they require the order of 
a Magistrate to investigate them. Magis- 
trates take cognizances of offences on their 
own information, knowledge or suspicion 
that they have been committed as well as on 
police reports and complaints. Government 
has kept to itself the power to conduct 
prosecutions as I have already pointed out in 
the order of reference, and Magistrates are 
given power by law to allow prosecutions ty 
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be conducted by certain persons but no per- 
sons other than those mentioned in section 
495 of the Code of Criminal Procedure have 
the right to conduct prosecutions without 
such permission. All these provisions of law 
seem to me point to the fact that the state 
recognizes that it must be the prime mover 
in criminal prosecutions and have full 
powers over them. The state is responsible 
for the peace and security of its subjects and 
to that end has declared what are criminal 
offences and how they are to be dealt with. 
Though it permits private persons to lay 
complaints and take means to bring persons 
to conviction, at the same time it reserves 
the right to conduct such prosecutions itself, 
and it gives discretion to the Magistracy to 
decide whether they will allow prosecations 
to be conducted by other than certain specified 
Government officers. It also renders it 
obligatory on all persons in respect of certain 
of the more serious offences to give informa- 
tion of them. In this country Government 
pays the subsistence allowance of com- 
plainanis and witnesses in cases of cogniz- 
able crime, and process fees are not required 
in such cases. When a complaint is institut- 
ed before a Magistrate, it is he who issues 
process for the purpose of enquiring into the 
offence. In respect of certain offences he is 
allowed to adjudicate on accused persons; but 
in respect of others he has to commit them for 
trial to Sessions. In the latter case it is the 
Magistrate who charges accused persons, and 
not the police or complainant. In the former 
case where the Magistrate himself adjudicates, 
even then he is the officer, who charges ac- 
cused persons and it is not the complainant or 
police who do so and so it would appear that 
the Magistrate is the mouth-piece or re- 
presentative of the State in calling on accused 
persons to explain what there is against 
them. Criminal trials at Sessions are in 
general conducted by a Public Prosecutor, 
even, though there may he a complainant 
who has his own counsel ready todo so. In 
certain cases it is even expedient in order to 
ensure fairness to an accused person that 
Government should itself conduct the pro- 
secution and not allow privately instructed 
counsel to do so, who in the interests ofa 
client may not desire to place the case with 
an unbiassed mind fairly and squarely before 
the Court with all its defects 

In a sense the person who lays an informa- 
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tion against another may be regarded as a 
party to the proceeding; out the real party 
to me seems to be the King-Emperor as the 
head of the State. In any case the com- 
plainant cannot be said to be the only party. 
The King-Emperor is certainly one, and, in 
my opinion, must be considered to be the real 
one as where offences are committed the se- 
curity of the whole public is at stake. The 
fact that the Government does not interfere 
in large numbers of prosecutions relating 
to pelty offences nor in certain more serious 
prosecutions does not take away its power to 
so interfere. In petty cases itis not worth 
its while to interfere in the interests of the 
public security and welfare, and so it does 
not do so; but even then it is the Magistrate, 
who takes action and charges the accused, 
and he is the officer appointed by Govern. 
ment to deal with offences. Iam certainly 
of opinion that section 92 of the Evidence 
Act should not be held to apply to criminal 
proceedings in that the real prosecutor in all 
such proceedings is the King-Himperor who is 
the head of the State. 

To hold otherwise would seem to me to 
lead to anomalies or to injustice. In a case 
like the present where process has been issued 
on complaint to the Magistrate, if the ques- 
tion be answered in the affirmative, no evi- 
dence to vary the terms of the documant 
is admissible; but suppose that the Magis- 
trate had taken up the case of his own motion, 
or it had been reported to the police and sent 
up for trial, in that case it seems clear that 
the complainant, if he be regarded as a party, 
would certainly not bathe sole party pre- 
ferring the charge. Besides the complainant 
himself, the State would be moving by means 
of the Magistrate or the Police and so would 
clearly be a party. In sucha proceeding if 
the State wished to give evidence to vary the 
terms of a document, I do not see how section 
92 of the Evidence Act could be held to 
apply as the document would not be one ba- 
tween the State and the accused. Again 
supposing that a complainant, or person 
injured, did not wish to move at all in such 
a prosecution as this one, and wished to 
drop the case, and supposing that in spite of 
his wish the Police or the Magistrate insist 
on the prosecution being carried to a finish, 
in such a case it could not possibly be said 
that the complainant was a party and so sec. 
tion 92 could not be held to apply. It woulg 


Vol. VIII, 


REID V., SO HLAING. 


certainly to my mind bean anomaly to hold 
that in one set of circumstances section 92 
applied and that in another it did not. 
Further if section 92 be held to apply in 
cases where the prosecution wish to vary 
the terms ofa written contract, it seems to 
me that the course must hold good and that 
it must be held to apply where an accused 
also wishes to show that the terms in the 
written document do not represent the true 
facts. Indeed the establishment of his in- 
nocence may rest on his being able to prore 
that the real facts are not as represented 
in the document. 1 cannot think that it was 
intended to preclude him from doing so. It 
would be the greater anomaly if he is to be 
precluded from doing so when the prosecu- 
tion is on complaint, andthe complainant and 
his counsel are being allowed to conduct the 
case, whereas if the Public Prosecutor was con- 
ducting the case, he would not be precluded 
from doing so. 

Lastly it seems to me that the explanation 
to section 33 of the Evidence Act is an indica- 
tion as to how the law looks on criminal pro- 
ceedings and as to who are parties to them. 
That explanation appears to have been inserted 
so as to enable a deposition in a criminal case 
to be subsequently put inas evidence ina civil 
case, and so the-inference arises that as re- 
gards other sections of the Act complainants 
are not to be regarded as parties. The reason 
for enacting the explanation appears to 
be simple enough onthe ground that the 
King-Emperor as the head of tke State is 
the party to a prosecution on tke one side 
as compared with the accused on the other 
side, and that unless it existed deposi- 
tions taken in criminal cases could not be 
used in subsequent proceedings for want of 
mutuality. 

I would answer the question in the nega- 

| tive. 

Twomey, J.—It is more than a mere form, 
I think, which designates the Crown as a party 
in criminal trials. The word “party” is 
not used at all inthe Criminal Procedure 
Code in the sense in which ib is used 
throughout the Code of Civil Procedure. Its 
ordinary meaning is “party to a civil suit.” 
But so far as it is applicable at all to cri- 
minal proceedings, I think, it means the 
Crown onone side and the accused on the 
other. The object of the trial is to find 
out if the accused is guilty of an offence 
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and to punish him for it if he is. The peace 
and well-being of the State are put in 
jeopardy by criminal offences and thus it 
is primarily the State that rules the punish- 
ment of offences. The parties are thus, 
primarily at least, the State (as personified 
by “the King” or symbolized by “the Crown”) 
which endeavours to establish guilt, and the 
accused who denies it. In many criminal 
cases there is no private prosecutor at all, 
2.g., cases against the State, counterfeit coin- 
age offences, etc. The State in such cases 
acts through its own officers and there can 
a no question that the State (¢.e., “the King” 

“the Crown”) is a party. The generality 
of their rule seems to be recognized by the 
explanation to section 33, Evidence Act. It 
does not lay down that even when ap- 
plying the provisions of section 33, the 
Crown is not to be deemed a party, but 
merely that a criminal trial or enquiry is 
to be deemed a proceeding between the pro- 
secution and the accused within the mean- 
ing of the section. Without this explana- 
tion it would be doubtful at least whether 
evidence given in a criminal trial, King- 
Emperor v. Bat the prosecution of A could 
ever be used in a subsequent suit be- 
tween A and B concerning the same subject- 
matter. 

But whero there is a private prosecutor, 
asin the present case, I think that he also 
must be regarded as a party for the pur- 
poses of section 92. From one point of view 
the contest in the trial for cheating of So 
Hlaing, as in a civil suit on the pro-note, 
is “as between” J. Reid and So Hlaing and 
there is no valid principle on which exten- 
sive evidence which would be inadmissible 
in the latter case could be received in the 
It may be urged that this view will 
seriously obstruct officers of the Crown in 
bringing criminals to justice. But this ap- 
prehension appears to be groundless. The 
provisos to section 92 provide for every 
legitimate exception to the general rule; and 
the principle of the rule itself—namely that, 
people who puttheir mutual engagements 
into writing must be presumed to have 
writtten down every material term and cir. 
cumstance—is clearly one of general applica- 
tion. If it is unjust that A should succeed 
ina civil suit against B by proving an ex- 
trinsic oral agreement varying the document, 
it wouldif{be. no less unjust that A should 
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be able to prove such an agreement for the 
purpose of getting B punished criminally. 
The provisos to section 92 whittle down 
the general rule so much that the applica- 
tion of the section to criminal trials 
should not result in failures of justice any 
more than doesits application to civil proceed- 
ings. 

In the present case, for example, I think, 
it is at least open to argument that the 
oral evidence offered by the prosecution 
is admissible under proviso l as being evi- 
dence of conteniporaneous fraud which would 
invalidate the pro-note in question. The 
case in its main features resembles the 
English case of R. v. Adamson (5) which 
is the basis of illustration (b) to article 
92 of Sir J. Stephens’ Digest of the English 
Law of Evidence. The illustration is as fol- 
lows:— 

“The question is whether A obtained 
money from B under false pretences. The 
money was obtained asa premium for execut- 
ing a deed of partnership which deed 
stated a consideration other than the one 
which constituted the false pretence. B may 
give evidence of the false pretence although 
he executed the deed mistaking the considera- 
tion.” - 

Fifteen Judges decided that, evidence as 
to Adamson’s false pretence could be given 
and apparently they did not base their decision 
on any difference between the law of evidence 
in civil and criminal cases or on the ground 
that the prosecutor is not a “party” but on 
the ground that mis-statement of the 
consideration in the deed was part of the pri- 
soner’s scheme of fraud. Such evidence would, 
I think, similarly be admissible in India under 
proviso 1 to section 92, Evidence Act, and it 
would be admissible in a civil suit no less 
than in @ criminal trial. 


For these reasons, 1 concur in the learned 
Chief Judge’s proposed answer to the re- 
ference. 

(5) (1848) 2 Moody 286; 1 Car. and K. 192. 
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(s. c. 8 Bur. L. T. 181.) 

LOWER BURMA CHIEF COURT. 
Civip Reviston No. 66 or 1909. 
August 13, 1910. 

Present:—Mr. Justice Parlett. 
MAUNG KYAW—Derenpant—APPELLANT 
versus 
MAUNG PO THAING— PLAINTIFF— 
RESPONDENT, 

Advocate and client—Advocate’s right to give a 
substitute when unable to attend himself—Client’s 
consent—Advocate’s convenience—Client’s rights— 
Practice. ` 

Where, defendant, a Barrister becoming physically 
unable to corduct the case of his client, appointed a 
substitute without his client’s consent and against his 
express will: 

Held, that, though one Advocate is usually allowed 
to represent another when the business is of a merely 
formal character and though such a course is for the 
advantage and convenience of all concerned, that is 
a very different matter to an Advocate transferring 
the whole of a client’s case another Advocate with- 
out his consent and even agtinst his express will. 

In this case decreo for the return of a portion of 
the fee was confirmed against the Barrister. 


Appeal against the decree of the Additional 
Judge, Small Cause Court, Rangoon, dated 
the 29th March 1909, passed in Civil Regular 
No. 8054 of 19 8, granting a decree for 
Rs. 200 to respondent. 

Mr. Villa, for the Applicant. 

Judgment,.—Plaintiff sued defendant 
who is a Barrister for the return of Rs. 400 
paid to him as fees for conducting a case, ard 
obtained a decree for half that amount. 

Plaintiff states that he engaged defendant 
to conduct a suit for him in all Courts in 
Pegu and Rangoon for an inclusive fee of 
Rs. 400, of which Rs. 100 was paid at the 
time and Rs. 100 after the plaint was filed, 
which, it appears, was done by defendant’s 
clerk. Defendant himself never appeared. 


laintiff came to Rangoon to remind him, 
and was told by his relatives that he was ill 
and his son said another Barrister Mr. Sen, 
would conduct his case for him. Defendant’s. 
son told him and introduced him to Mr. Sen 
but on plaintiff finding that he did not know 
Burmese, the only language with which he 
appears to be acquainted he told defendant’s 
son that he did not desire Mr. Sen’s services. 
Plaintiff denies that he authorized defendant 
to appoint a substitute or that any mention 
was made when he engaged him of his power 
to relegate the case to another Barrister. 
Plaintiff then engaged another Barrister to 
conduot his case. i 
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Defendant maintains that the fee of appointone or more substitute or substitutes” 


Rs. 400 was to conduct the case merely in 
Pegu. After the plaint was filed but before 
the case came on for framing of issues, de- 
fendant was attacked with paralysis of the 
throat, and was incapable of corducting 
forensic business from 17th Jaunary 1907 up 
to March of this year. This statement is 
curiously at variance with defendant’s written 
offer on 30th June 1907, ic Exhibit D, to the 
effect that he is ready and willing to conduct 
the case if plaintiff will give him personal 
instructions. 

Defendant made over all his pending cases 
to Mr. Sen to carry on, paying him Rs. 750 
for his services therein. Defendant admits 
that when he was engaged no mention was 
made of his employing a substitute, but he 
states that he believes plaintiff signed a power- 
of-attorney in tbe form his clients usually 
give, which contains a provision empowering 
him to appoint a substitute; that power, 
however, is not produced, nor is its execution 
proved and defendant himself admits that in 
any case plaintiff was ignorant of its terms. 

Defendant claims that he stipulated to 
conduct the case in person, and that by virtue 
of the ordinary custom in vogue among Ad- 
vocates, he was entitled to delegate his duties 
to another Advocate if unable to appear 
himself. Reference is made in the argu- 
ments to the practice whereby owing to the 
inability which Barristers share with other 
people, to be in two places at once, 
one Advocate gets another to represent him 
when his case is called. In the vast majority 
of instances when this occurs the business is 
of a merely formal character, and it is for the 
advantage and convenience of all concerned, 
Court, counsel and client, that this should 
be allowed. But this is a very different 
matter to an Advocate transferring the whole 
of a client’s case to another Advocate without 
the client’s consent and even against his ex- 
press will. Defendant’s views on this ques- 
tion are clearly expressed by him in his 
letter, Exhibit D, where he wrote “every 
Barrister has a right to engage another in 
case of illness or otherwise. In the interest 
of profession, clients should be made to 
understand that they must accept substitutes 
especially when a counsel is ill.” As regards 
the former of these two propositions, if if is 
sound, the inclusion in his printed power-of- 
attorney-form of the words empowering “to 


are clearly entirely superfluous, and as far as 
this case goes, lt is immaterial whether plain- 
tiff signed any such power or not. Defendant 
emphasizes and extends his second proposi- 
tion in his oral evidence that “any third 
pleader could be appointed to conduct tho 
case ” for him. It might befor the interests 
of the legal profession if the clients were 
induced to believe this rule was binding on 
them, but the interests and rights of the client 
appear to ba curiously disregarded. A man is 
as much at liberty to choose his legal jas his 
medical adviser. Instructions to an Advocate 
often involve the reposing of trust än hi 
and the disclosure of confidential 
No authority is quoted for holding 
by law or custom the trust may b 
to another Advocate without th 
sent or that the contract bet, 
and client differs from any otf 
is subject to different conditis 
of its fulfilment becoming in 
part impossible, 

In this case, plaintiff, a Bu 
defendant whoisalso a Burma 
belief that he would appear and 
case in person. As soon as he 
latter was unavoidably prevented fro. 
so and proposed to employ a substitut. 3 
once informed him that he declined that . s 
stitute, on the very reasonable grounds p 
he was unable to converse with and ingtté 
him personally in his own language. lt 2n 
mitted that he had but one interview a 
the substitute, who asked for instruction 
never got them and consequently nevepé 
to Pegu atall in connection with pláč s 
case. Neither defendant nor his propused 
substitute did anything more in the case. 

It is merely stated that defendant paid Mr. 
Sen Rs. 750 in connection with all hig pend- 
ing cases. Thereis no indication of how 
much of this was regarded as being on account 
of plaintiff's case, so it is impossible to 
estimate what value defendant put upon the 
services he had already rendered to plaintiff 
in connection with it. 

Those services appear to have consisted of 
the drafting of a plaint, and the sending of a 
clerk to Pegu to present it. Issues had not 
even been framed. There is nothing on the 
record, nor in the’arguments here to shew that 
the Rs. 200 allowed was not an adequate feo 
for the services rendered, 
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MRS. A V. MR. A. 
T see no reason to interfere and dismiss the 


application with costs. ash 
Application dismissed. 





(s. c. 3 Bur. L. T. 132.) 
LOWER BURMA CHIEF COURT. 
First Cıvru Appears Nos. 110 anp 111 
or 1909. 

December 20, 1909. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 

Mes, A—APPELLANT 
versus 


l Mr. A— RESPONDENT. 
‘voyce— Judicial separation—Condoning of adultery, 





















inary rule is that no relief should bo grant- 
ty who has himself or herself committed 
o fact that the adultery was condoned 
not, of itself, sufficient ground for 
sband from the ordinary rule. 

‘s. Cord, (1875)L. R. 3 P. and D. 287, 


rule may be relaxed in favour ofa 
| a judicial separation but no relief of 
granted to a guilty wife except under 
cumstances. 

for the Appellant. 
Judgment, 


_—Both husband and wife appeal 
fhe original Court’s decision in this 


o-’ Bach admitted a single act of adultery 
‘which had in each case been condoned by the 
other party. Each seeks to be excused from 
the ordinary rule that no relief should be 
granted to a party who has himself or herself 
committed adultery. The husband has 
appeared in person. The highest at which 
he puts his case to us is that his admitted act 


of adultery was condoned by his wife’s wilful. 


neglect and misconduct in refusing him 
marital rights, and, when he had done 
everything in his power to protect her by 
gending her to live at a hill station with a 
lady, in her leaving the lady’s house and 
refusing to go back toit or to return to him 
at Rangoon, and in then writing him a letter 
telling him she had told him a deliberate lie 
two years before as to her having lost her 
ergagement ring whereas in fact she had 
pledged it, and in her writing him another 
letter admitting that she had been unfaithful 
to him. He says he biooded over all this 
and went out one evening, not for the 
purpose of committing adultery, but for the 
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sake of drowning his thoughts. He went to 
aclub to play a game of cards, but not 
getting this diversion, he joined some young 
men bent on what he called a spree, and 
eventually landed in a house of ill-fame 
where he unintentionally (sic) committed 
adultery. 

The fact that the adultery was condoned 
by the wife is not, of itself, sufficient ground 
for absolving the husband from the ordinary 
rule, see Mr. Cord v. Mrs. Cord (1). : 

The decisions of Bargrave Deane, 4. in 
Todd v. Todd (2) which was upheld by the 
Court of appeal, and in Craven v. Craven (3) 
show that the other matters put forward 
cannot be accepted as affording any ground 
for not applying the ordinary rule, which 
¢ oe with very clearly in Evans v. Hvans 

4). 

The decision in this last mentioned case 
was approved of by the Court of Appeal in 
Todd v. Todd § Cunniam (5) These authori- 
ties appear to us to show conclusively that the 
husband cannot be granted the dissolution of 
marriage which he asks for, and that his 
appeal must be dismissed. 

The wife asks for departure from the rule 
on the ground that she seeks not for dis- 
solution of the marriage, but for judicial 
separation. In Otway v. Otway (6) the 
Court of appeal laid it down in the broadest 
terms that a wife who had been guilty of 
adultery was not entitled to a judicial 
separation. Itis sought to distinguish the 
present from that case on the ground that 
in this case the wife’s adultery had been con- 
doned, whereas in Otway v. Otway (6) con- 
donation by the husband is not mentioned. 
No doubt, some expressions of the learned 
Judges in Gooch v. Gooch (7) and in other 
cases contemplate the possibility of the 
ordinary rule being relaxed in favour of a 
wife who seeks a judicial separation not- 
withstanding that she herself has been 
guilty of adultery, but the fact remains that 
no precedent can be cited for relief of any 


sort being granted to a guilty wife except 

(1) (1875) L. R. 3 P. & D. 237. 

(2) (1906) 23 T. L. R. 9. 

(8) (1909) 26 T. L. R. 4. 

(4) (1906) P. 125; 75 L. J. P. 27; 94 L. T. 616; 22 
T, L. R. 322. ` 

(5) (1907) 24 T. L. R. 28. 

(6) (1888) 13 P. Div. 141 ; 57 L. J. P, 81; 59 D. T. 


153. 
(7) (1893) P. Div. 99; 62 L. J. P. 73; 1 R. 516; 68 
L. T. 462; 41 W. R. 655. 
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under very special circumstances, which do 
not exist in the present case. 

_ The appeal of the wife must also be 
dismissed. 

On these views we think if unnecessary to 
go into the evidence as to the disputed charges 
of adultery against the husband. 

We decline to interfere with the learned 
Judge’s order as to costs in the original 
Court, and we order each party to bear his 
and her costs on these appeals. 

Parlett, J —I concur, 


Appeals dismissed. 





(s. c. 8 Bur. L. T, 134.) 

LOWER BURMA CHIEF COURT. 
SECOND CivIL Appeat No. 108 or 1909. 
July 25, 1910. 

Present:— dr. Justice Hartnoll. 
MAUNG AUNG BAN— APPELLANT 
TETSUS 
MA NAN KO—ResroNDENT. 

Transfer of Property Act (IV of 1882), ss. 92 
and 98—Application io pay redemption-money after the 
time allowed by the preliminary decree—Duty of mort- 


gogos to proceed under section 93—Effect of failure to 
0 S0. 


The principles of sections 92 and 93 of the Transfer 
of Property Act must be followed in mortgage suits 
even in places where the Act is not in force. 

The proviso to section 93 gives a discretion to the 
Court to extend the time for payment and the proviso 
applies not only to an application made within tho 
period fixed under section 92 bnt also to an applica- 
tion made after that time has expired. It extends up 
to the time of the passing of any order of the nature 
contemplated by the section. 

Pendency ofappeal by the mortgagee is sufficient 
reason for delay in payment by tho mortgagor. 

Nandran v. Babaji, 22 B. 771, followed. 


Valiabha Valujah Rajah v. Vedapuratti, 19 M. 40, 
dissented from. 


Mr. S. C. Dutta, for the Appellant. 

Mr. Kyaw Din, for the Respondent. 

sudgment.—In this case Ma Nan Ko 
sued Maung Aung Ban to redeem certain 
land, and on the 9th October, 1907, obtained 
a decree for redemption. The decree 
ordered that the payment of the redemption 
money be made during the month of March, 
1908, and it was further ordered that if 
payment be not made as directed, or within 
such further time as the Court might 
allow, Maung Aung Ban should be at 
liberty to apply for an order for the sale 
of the mortgaged land. Maung Aung Ban 
appealed against this decree, and the appeal 
was decided on the 23rd September, 1968. 
It was dismissed. Ma Nan Ko did not 
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deposit the redemption money nntil thé 
23th September, 1908, which was some six 
months later than the date fixed by the 
decree. Maung Aung Ban then objected t 
redemption being allowed on the ground tt 
Ma Nan Ko had not deposited the redempti 
money within the time allowed by the ter 
of the decree, and that, therefore, she wat 
debarred from redeeming the land. It wa, 
explained to the Sub-Divisional Judge th 
the delay in the payment of the redemptig 
money was due to the appeal having bee 
filed and to the result of it nob being know 
until the 23rd September, 1908. The cas 
of Vallatha Valwah Rajah v. Vedapura, 
(1) was cited in favour of Maung Aung B 
and the Sub-Divisional Judge, being 
opinion that Ma Nan Ko was debarre 
enforcing the decree and that her 
redeem was extinguished under, 
visions of section 93 of the 
Property Act, dismissed her 
On appeal to the Divisional J 
that the order of the Sub-Div 
was wrong and stated that 
should have been allowed withi 
redeem, or that Maung Aung Ban 
applied for sale, He put Maung A 
counsel to an election as to w 
desired an order for sale or whether 
sented to time being allowed to Ma Nan Koto 
pay the redemption money. Counsel elect 
ed to take the money and the Divisional 
Judge passed an order that the money paid 
in Court be paid to Maung Aung Ban 
and that before the end of March 1909 
he was to re-transfer the land to Ma Nan 
Ko. 

This further appeal is now laid by Maung 
Aung Ban on the grounds that the Divi- 
sional Judge erred in holding that Ma Nan 
Ko was entitled to enforce her decree, and 
that her petition should have been rejected. 
The case cited before the Sub-Divisional 
Judge is in his favour; but I am not satisfied 
that it expresses a correct view. 1 incline 
to the view taken by the Bombay Court 
in the case of Nandram v. Babaji (2). There 
seems to be ro doubt that the decree of the 
Sub- Divisional Judge of the 9th October 1907, 
was of the nature of a decree nist. To make 
it absolute action of the nature of that describ- 
ed in section 93 of the Transfer of Property 
Act had to be taken. Though sections 92 


(1) 19 M. 40. 
(2) 22 B. 771, 































962 
MAUNG PO THA Y. D’ATTAIDES. 


and 93 of the Transfer of Property Act were 
not in force in the locality where the land 
to be redeemed is situated, their principles 
ust’ be followed in mortgage suits. The 
oviso to section 93 gives a discretion to 
e-Court to extend the time for payment 
it seems to me that the proviso applies 
ot only-to an application made within the 
eriod fixed under section 92 but to an ap- 
ication made after that time has expired, 
oking at the paragraph preceding it I am 
f opinion that it extends up tothe time of 
e passing of any order of the nature con- 
emplated by the section. In this view 
e application of Ma Nan Ko to pay the 
ney subsequent to March 1908 was 
t out of date. It remains to see whether 
ason for non-payment within the 
llowed was adequate. The appeal 
inly pending to within a few days 
ment by her, and it was not an 
er but by Maung Aung Ban. 
it was reasonable to enlarge 
r payment under the circum- 
ere is, therefore, in my opinion, 
o interfere with the orderofthe 
Jadge and I dismiss this appeal 






















Appeal dismissed. 


; {s. o. 5 D. B. R. 191.) 
- LOWER BURMA CHIEF COURT. 
Secoxp Civit ArreaL No, 87 or 1909, 
May 16, 1910, 4 
Present;—Sir Charles Fox, Kr., Chief Judge. 
MAUNG PO THA (onceaser) AND OTAERS— 
— APPELLANTS 
versus 
L. D’ATTAIDES—Resvoxpenr. 

Promissory-note—Payable to bearer on demand— 
Paper Cwrrency Act (IIT of 1905), s. 24— Contract 
forbidden by law—Suit—Amendment of plaint — With- 
drawal of suit. 

A promissory-note payable to bearer on demand 
infringes the provisions of section 24, Paper Currency 
Act, Therefore, it is a contract forbidden by law and 
as such it cannot be the basis of a suit. 

The amendment of plaint based on a promissory- 
note of the above kind so as to make the suib one for 
money lent was refused but its withdrawal, with 
liberty to bring a fresh suit, was allowed. 

Mr. Israr Khan, for the Appellants, 

Mr. Villa, for the Respondent. 


Judgment,—The plaintif sued upon 
a promissory-note in the following terms— 
: = “Res, 2,000. 
On demand we the undersigned promise to 
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pay to Mr. L. D’Attaides, pleader, or bearer 
the sum of rupees two thousand only, bear- 
ing interest at the rate of two per cent. per 
meusem for value received in cash.” 

The amount mentioned in the note is by 
its terms payable to the bearer of it on 
demand. Section £4 of the Indian Paper 
Currency Act, 1905, enacts— 

“No person in British India shall draw, 
accept, make or issue any bill of exchange, 
hundi, promissory-note or engagement for 
the payment of money payable to bearer on 
demand, or bcrrow, owe, or take up any sum 
or sums of money on the bills, kendis or notes 
payable to bearer on demand of any such 
person: Provided that cheques or drafts, pay- 
able to bearer ondemand or otherwise, may be 
drawn on bankers, shroffs or agents by their 
customers or constituents, in respect of 
deposits of money in the hands of those 
bankers, shroffs or agents and held by them 
at the credit and disposal of the persons 
drawing such cheques or drafts.” 

It is clear that the promissory-note sued 
upon infringed the provisions of this section, 
and that itis a contract forbidden by law, 
and consequently the plaintiff could not 
recover on it—see Bensley v. Bignold (1). 

The appeal must be allowed, and the 
decree of the Divisional Court set aside and 
the suit dismissed. 

The plaintiff's pleader has asked to be. 
allowed to amend the plaint so as to make 
the suit one for money lent. This cannot be 
done, but I will allow the suit to be withdrawn 
with liberty to the plaintiff to bring a fresh 
suit. I express no opinion as to whether a 
suit for money lent will lie, or as to whether 
such a suit by the plaintiff would not be 
barred by limitation. Hach party will bear 
his own costs throughout. 


Appeal allowed. , 
(1) (4822) 5 B. and A. 335 


(s. c. 5 L. B. R. 192.) 
LOWER BURMA CHIRE COURT. 
Szconp CIvIL Appeat No. 90 or 1908. 
February 25, 1909. 
Present:—Mr. Justice Hartnoll, 
MAUNG ME AND ANOTHER — PLAINTIFEFS—- 
APPELLANTS 
versts ; 
MA SEIN—DEFENDANI—RESPONDENT. - 
Contract Act (IX of 1872), s. 2 (d)— Consideration ~ 
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Benefit—Abstinence—Debt due on mortgage —Pro-note 
executed by mortgagor—Mortgagee agrecing nat to take 
immediate action for recovery of debt —Consideration not 
denied —Execution denied —Consideration cannot be 
enquired into—Pleadings Suit based on one cause of 
action—Decree given ona different cause of action— 
Prictice. 

A valuable consideration in the sense of the law may 
consist either iu some right, interest, profit, or benefit 
accruing to the one party, or some forbearauce, 
detriment, loss, or responsibility given, suffered, or 
undertaken by tho other. Therefore, where there 
was a settlement betweon the parties in respect of a 
debt due on a mortgage that the mortgagee will take 
no immediate action to recover his mortgage debt if 
the mortgagor would execute a pro-note in his favour 
and the mortgagor did this: Held, that the pro-note 
was not without consideration inasmuch as the 
mortgagor gota bonefit and there was forbearance 
on the part of the mortgagee in agreeing not to take 
immediate action for the recovery of the mortgage 
‘debt. 

- Where the consideration is not denied but the 
execution and signing of a pro-note aro denied, the 
question of consideration cannot be gone into. 

Where a suit is based on one Cause of action, 
decree cannot be given on a different cause of action. 


Mr. N. O. Sen, for the Appellants. 

Mr. K. B. Banerji, for the Respondent. 

Judgment.—Maung Me and Ma Newe 
Hlaing sued Ma Sein under the following 
allegations to recover Rs. 500. They stated 
that they lent her on the 4th’ August 1901 
Rs. 95 at interest on the security of a piece 
of garden land which was transferred to them 
that on the same day they lent her another 
sum of Rs. 55 on interest, that when a 
demand was made for the principal of the 
debts and interest she paid Rs. 31-12-3 of the 
interest and executed a fresh document for 
the balance -of the interest, viz, Rs. 35, 
which was to bear interest, that on the 
14th August 1903 when demand was made 
for the principal sums and interest she only 
paid Rs. 48-13-2, and that as regards the 
balance of the principal and interest due, 
which was Rs. 250, a deed of mortgage was 
executed, which they filed. By the mortgage 
deed it was stated the same piece of land 
was mortgaged which had already been given 
as security for the Rs. 95. The deed is 
‘dated the 18th August 1903, and is to the 
effect that certain garden land is mortgaged 
for the balance of Rs. 250 principal and 
interest and that Ma Sein will pay the Rs. 250 
in Tagu, and that, ifthe money cannot be 
re-paid, the garden land can be taken outright. 
Ma Sein allows in her evidence that the 
Rs. 250 were to bear interest. The plaint 
goes on to say that when demand was made 
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for the principal and interest Ma Sein’ 
paid Rs. 67 and did not pay the balanes due, 
which was Rs. 450, that then Ma Sein, said 
that she could not pay the said balance princi- 
pal and interest Rs. 450 yet and asked plain-. 
tiffs to take as security the same .22 acre of 
garden land, which had formerly been mort- 
gaged and delivered and with regard to which 
names had been transferred, and to execute 
a fresh document, that, therefore, the promis- 
sory-note marked (c) annexed and submitted 
had to be executed and signed with interest 
at Rs. 2-4-0 per cent. per mensem and with 
the said .22 acre of garden land as security. 
The promissory-note bears date the 
August 1906. The plaintiffs further alleg 
that they have been paying revenue on th 
garden land which is in their names, and ty 
they have made further demands for 
ment without success. They then 
-calculation that Rs. 606-15-0 are a 
for a decree with costs to sell b 
account of Rs. 500, as they 
claim to the further Rs. 106-15-0 the .24 ae 
of garden land which has been made over and 
delivered as security and take the proceed3 
of the said auction sale, andif the debt be 
not satisfied and a balance remain to recover 
the said balance from the defendant with the 
interest contained in the document. . 

It should be noted that the suit is brought 
ona cause of action that is alleged to have 
occurred on the 2nd August 1906, 

Ma Sein in her written statement allowed 
that all the transactions alleged in the writ- 
ten statement inclusive of the last—the one 
dated 2nd August 1906 were correct, and then 
stated that the statement—l4th lazan Waga- 
ung 1258 (2nd August 1906)—in the 8th 
paragraph isnot containedin the preceding 
paragraphs and that, therefore, it is barred by 
limitation. It is difficult to understand what 
is meant; but in her examination Ma Sein 
denies that she signed the promissory-note| 
She then wenton to say that it was not 
according to Jaw that, after defendant’s 
borrowing Rs. 180 principal, the principal and 
interest were added to make a fresh prin- 
cipaland secured under a fresh document 
with interest; and farther that on account of 
the principal and interest Rs. 500, although 
the garden land measuring .24 acre was made 
over and delivered as security only as regis- 
tration was not effected, the mortgage was 
not valid, -that moreover the recovery of 


only 
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principal and interest due on the .24 acre of 
garden land which was made over and de- 
livered as security is barred by limitation and 
so that the garden land should not be sold by 
auction. 

Ma Sein was examined by the Township 
Judge and she acknowledged the correctness 
of the different transactions alleged except 






















note. This denial implied also a denial of the 
alleged last agreement with respect to the 
land. The Township Judge in giving judg- 
ment found that it was unnecessary to de- 
ermine whether Ma Sein signed the pro- 
issory-note as it was void for want of 
onsideration. He then went on to find that 
he mortgage bond of date the 18th August 
3 was a valid one aud that over Rs. 500 
ue on it and he finally gave a mortgage 
Rs. 500. On an appeal being laid 
t Judge found that the promissory- 
for want of consideration as no 
previous debts took place when 
Was executed, that the mortgage bond of 
date the 18th August 1903 was unregistered 
and so that mortgage decree could pass on if, 
and further that the time for passing a money 
decree on it had expired. He then further 
discussed the mortgyge bond and finally 
allowed the appeal and dismissed the suit. 

This further appeal has now been laid, and 
atthe hearing it was urged that there was 
consideration for the promissory-note and that 
the previous debt was the consideration. On 
behalf of the respondent it was contended. 
that as the mortgage bond had not baen can- 
celled nor returned there was no considera- 
tion. 


The decree of the Township Judge seems 
to me to have been clearly wroug in that the 
appellants sued fora sum due on the pro- 
missory-note and made their cause of action 
the promissory-note. The decree was passed on 
another cause of action, namely, the mortgage 
bond of the 18th August 1903. As the 
appellants were not suing on the mortgage 
bond in this suit, a decree should not, in my 
opinion, have been given on it. Ma Sein’s 
defence as disclosed in her written statement 
is most vague. The Township Judge states 
that she pleaded init that the promissory- 
note was void for want of consideration. I 
am unable to find this plea in the written 
statement, and I am of opinion that her real 
defence must be taken to be that disclosed in 
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her examination—namely, a denial of signing 
the promissory-note. It is not as if the ad- 
mitted facts show that there was no considera- 
tion for the promissory note, and that there 
could not possibly have been any consideration. 
In the case of Fleming v. Bank of New Zerland 
(1), their Lordships of the Privy Council 
quoted with approval a definition of considera- 
tion given by Lush, J., in which he said: “A 
valuable consideration in the sense of the law 
may consist either in some right, interest, 
profit, or benefit accruing to the one party or 
some forbearance, detriment, loss, or respon- 
sibility given, suffered, or undertaken by the 
other.” . 

Again section 2 (d) of the Indian Contract 
Act is to the following effect: 

“When, at the desire of the promisor, the 
promisee or any other person has done or 
abstained from doing, or does or abstains from 
doing, or promises to do or to abstain from 
doing, something, such act or abstinenc2 or 
promise is called a consideration for the 
promise.” 

Applying these definitions to the present 
case I would remark as follows. It may be 
that there was a settlem2nt between the 
parties and that thé appellants agreed to 
take no immediate action to recover the debt 
due, if the respondent signed the promissory- 
note sued on. If there was such an agreo- 
ment there might be a benefit to the re- 
spondent, and there would be forbearance on 
the part of the appellants. If the appellants 
in such case agreed to take no immediate 
action, such an abstinence would be a con- 
sideration for the obligation incurred by the 
signing of the note. lum, therefore, of opi- 
nion that the promissory-note does not 
necessarily fail for want of consideration, and 
that as Ma Sein did not plead that there was 
no consideration, but on the other hand that 
she denied signing the note—a plea quite 
inconsistent with the other—the question as 
to whether there was consideration or not for 
the note should not ba gone into. Under 
section 118 of the Negotiable Instruments 
Act the presumption is that the note was for 
consideration, and the burden of proof lay 
on Ma Sein to prove: that there was none. 
In the absence of her plea to this effect I am 
unable to allow the matter to be gone into. 

That part of the’ claim that asks for a 


(1) (1900) L. R. A. C. 557 at p. 5396; 69 L. J. P. C, 
120; 83 L. T. 1. ; 
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mortgage decree cannot prevail, as the 
pring pal money secured was over Rs, 100 
and Iio'mnder section 59 of the Transfer of 
=~ Property Act which was in force af the time 
he =promissory-note was executed in the 
locality where it was executed a mortgage 
could only be effected by a registered docu- 
ment. 
The following issue is fixed: — 
“Did Ma Sein execute the 
note sued on?” 


promissory- 


, #4 The proceedings will be returned to the’ 


District Court, who will return them to the 
Township Court, which will try the issue and 
come to a finding on it. 

The District Court on .again receiving the 
proceedings will notice the parties and, after 
giving them an opportunity of being heard, 
will also come to a finding on the issue. 

The proceedings will then be submitted to 
this Court for final orders. 

R FINAL ORDERS. 

It has been found by both Courts that the 
execution of the promissory-note is noi prov- 
ed. The suit must, therefore, fail asa sum 
due on the note was the cause of action. The 
appeal is accordingly dismissed with costs in 
all Courts, 

Apreal dismissed 





(s. c. 5 L. B. R. 195.) 

LOWER BURMA CHIEF COURT, 
SECOND Givin Arrear No. 98 or 1909, 
May 5, 1910. 

Present: —Mr. Justice Hartnoll. 
MAUNG SAN AND ANOTHER—-APPELLANTS 
versus 
SIT TWAN—Respoypenr. 

Fraudulent transfer—Sale by judgment-debtor to his 
riortgagee after decree—Intention of mortgagee not to 
secure his own debt but to hinder execution of decree— 
Fraud how determined, 

A oblained a decree against B in November 1906. 
B’s property was previously mortgaged toC. In 
December 1906 B sold his property to Č. In January 
1907 A had the property attached in execution of fs 
decree but the attachment was removed on (Cs 
objection. Upon this A sued to have itdeclared that 
the sale to C was a fraududent transfer made to 
hinder A in executing his decree. It was found on 
evidence that C had not purchased the property to 
secure his own debt but to hinder A from realising 
his decree: 

Held, that the sale was a fraudulent transfer. 


Mr. McDonnell, for the Appellants. 
Mr, Christopher, for the Respondent, 
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Judgment.—Maung Sit Twan sued 
Maung San and Ma Nyein Zan to establish 
his right to attach certain property. The 
facts are that Maung Sit Twan sued Maung 
Pa Si and Ma Tok on the 11th August, 1906, ~ 
to recover Rs. 2,100. They obtaiged a decre 
for Rs. 1,500, which is datety Be nA 
November, 1906. On proçęedin px a cut 
it certain property MER ee me 


A 


in January, 1907% 4 = 


Nyein Zan object 2. 
They were successi; 3. 
was removed. This | 
and Maung Sit Twan } © 
fraudulent transfers to 
Nyein Zan by Maung ? 

so as to hinder him in 

Both the lower Courts 4800 i ad 

favour and now this app "BPO o 

At the hearing it was stated that the *. 

would only be with regard to the land . 

cerned, and that the rest of the decree of t. 
Sub-Divisional Court would not be appealed .~ 
against, 

It is admitted that Maung San and Ma 
Nyein Zan had a mortgage on the land tothe 
extent of Rs, 2,009, and it is argued that, 
because Maung San took measures to secure 
himself and have the land conveyed to him, 
his action was not fraudulent. The case of 
Pullen Ohetty v. Ramalinga Chetty (1), was 
relied on, where it was ruled that a sale mada 
of immovable property pending a suit 
against the vendors to recover a debt is valid, 
although the motive of the vendors may have 
been to prevent the land being attached and 
sold in execution. The point in issue in this 
case was exhaustively discussed in the case 
of Hakim Lal v. Mooshahar Sahu (2), and 
in that case the learned Judges ruled as 
follows: — 

“In the absence of law of a bankruptcy, a 
preferential trausfer of property to one 
creditor cannot be declared fraudulent as to 
other creditors, although the debtor in 
making it intended to defeat their claims, and 
the creditor had knowledge of such intention; 
if the only purpose of the creditor is to 
secure his debt and the property is not worth 
materially more than the amount of the debt, 
the transaction is not fraudulent. If, how- 
ever, the transfer is notin reality a prefer- 


ence of an actual debt, but isa mere colour- 
(1)5 M. H. C. R. 368. 
(2) 34 C. 999; 6 C. L. J 410; 11 C. W. N. 889, 


Y 
ow 
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able device to place the debtor’s property 
Weyond the reach of his creditors, or if the 


` transaction extends beyond the necessary 
purpose of a mere preference, so as to secure 


to the debtor some benefit or advantage, or to 


Banccesssnly hinder and delay other credi- 


bra, the transfer is fraudulent. The prefer- 
red creditor participates in- the fraudulent 
intent of the debtor, where his purpose is not 
to secure the payment of his own debt, but 
to aid the debtor in defeating other creditors, 
in covering up his property, in giving him a 


-` secret interest therein, or in locking it up in 


any way for the debtor’s own use and benefit. 
Proof of a valid indebtedness does not neces- 
sarily disprove the existence of a fraudulent 
intent. The reasons of the distinction between 
one who purchases for a present consideration 
and one who purchases in satisfaction of a pre- 
existing debt have been very clearly formulat. 
edin the case of Lockrain v. Rastan (3):— 

' A person who purchases for a present 
consideration is in évery sense a volunteer ; 
‘he has nothing at stake, no self-interest to 
serve; he may with perfect safety keep out of 
the transaction. Having no motive of 
interest prompting him to enter into it, if 


`~ yet he does enter, knowing the fraudulent 


purpose of the grantor, the law very pro- 
perly says that he enters into it for the 
purpose of aiding that fraudulent purpose. 
Not so with him who takes the property in 
satisfaction of a pre-existing indebtedness ; 
he has an interest to serve; he can 
keep out of the transaction only at the 
risk of losing his claim. The law throws 
upon him no duty of protecting other 
creditors. He has the same right to accept 
voluntary preference that be has to obtain a 
preference by superior diligence ; he may 
know the fraudulent purpose of the grantor, 
but the law sees that he has a purpose of his 
own to serve, and if he goes no further than 
is necessary to serve that purpose, the law 
will not charge him with fraud by reason of 
such knowledge.’ 

These reasons appear to us to be sound 
and. unassailable, and we adopt them in 
justification of the principle laid down by 


_ us.” 


I agree with the conclusions arrived at in 
this case, anditremains to apply them in 
the present instance. Was Maung San’s 


purpose merely to secure his debt, or was 
(3) (1899) 9 North Dakota 434; 81 N. W. 60, 
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his intention also to aid Maung Pa Si in 
defeating Maung Sit Twan, in covering up 
his property, in giving him a secret interest 
therein, and in locking it up for Maung Pa 
Si’s own use and benefit? The admitted debt 
of Maung Pa Si to Maung San and Ma Nyein 


Zan was Rs.2,000. There may have been some - 


interest; but there is no evidence as to how 
much it was. Maung San and Ma Nyein Zan 
‘obtained as rent for the land in 1906-07 some 
600 baskets of paddy and so the interest would 
not seem tobe much, if anything. There are 
two transfers by Maung Pa Si to Maung San 
and Ma Nyein Zan dated the 2nd December 
1906. One transfers the land-for Rs. 3,0.0 
and the other transfers a house, boat, cart, 
three bullocks and some standing crops for - 
Rs. 800. According to the evidence the 
real value of the property would be, exclusive 
of the crops,— 


- - Rs. 
Land, some, KA 3,750 
House ae w= 490 
Boat lian ws 60 
Cart See we) 40 
Bullocks a 140 - 

Total se 4,390 


The only proved consideration is Rs. 2,000, 
the debt. Maung San says that he gave 
another Rs. 1,000 forthe landand that the 
other property passed hands for old debts. 
The lower Courts have found that Maung San 
took back the Rs. 1,000—at once to fight 
Maung Sit Twan-with—at least so he 
ostensibly said. That finding I accept. 
There is no good -proof.of any old debts 
amounting to Rs. 800. Indeed, if such ex- 
isted, why should Maung San have given 
Maung Pa Si Rs. 1,060 at all? He could 
have set off Rs.. 800 on account of such old 
debts, and Rs. 200 only need. have . passed 
hands. He took an undue interest in Maung 
Pa Si’s affairs in trying to compromise with 
Maung Sit Twan and then saying that, if he 
would not, he would hinder him and use the 
Rs. 1,000 in hindering him. The cir- 
cumstances are such that I must accept the 
evidence that the transactions were not only 
to secure his own debt, but to go further, and 
that is, to hinder Maung Sit Twan,. from 
realising his decree. As it has’ turned 
out,. he seems to have swindled Maung Pa Si 
as well, as he has not returned him any of 
his property. Whether he had.that inten- 
tion from the first is not clear. -He may not 
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have, and may in the first instance only have 
been attempting to secure his own debt and 
the surplus and Maung Pa Si's property from 
attachment by Maung Sit Twan. In any 
case, I must hold that the transfers were fran- 
dulent, and I accordingly dismiss this appeal 
with costs. 


Appeal dismissed, 


(s. c. 5 L. B. R. 198.) 
x ‘LOWER BURMA CHIEF COURT. 
Civit Revistox No. 92 or 1909. 
May 12, 1910. 

Present:— Mr. Justice Hartnoll. 
RAMZAN ALI—DEFENDANT—APPLIGANT 
versus 
VELLASAWMI PILLE—PLAINTIFE — 
RESPONDENT, 

Negotiable Instruments Act (XXVI of 1881), ss. 8, 
46, 50, 78—Promissory-note payable to order—Indorse- 
ment and delivery for collection—Passing of property 


in the note—Right of indorsee to swe upon the note after 
the death of indorser. 


A promissory-note was drawn by one R in favour 


of M or to his order. M indorsedit and handed it 


over to V for collection. After M’s death, V sued on 
the note. It was contended in defence that as the 
note did not pass to V for consideration and as V’s 
authority ceased on M’s death, he could not recover 
the money without having obtained Letters of Ad- 
ministration or a succession certificate: 

Held, overruling tho contention, that the note 
baing negotiable, its indorsement followed by delivery 
passed the property in it to V and he became holder 
of it and that, therefore, the payment had to be 
made to him. 


Mr, Ba Hla Oung, for the Applicant. 
Mr. S.N. Sen, for the Respondent. 


Judzgment.—One Vellasawmi} Pille 
sued one Ramzan Ali to recover Rs. 346-8-0 
due on a promissory-note, and the District 
Judge has given the plaintiff a decree for that 
amount. The promissory-note is one drawn 
by Rama Ali in favour of M A. P. L. 
Kalitppa Chetty or to his order. .It is 
indorsed on the back by M. A. P. L Kali- 
appa Chetty, and it is common ground 
that Kaliappa Chetty died after indorsing 
it, and that the note was only handed over 
to Vellasawmi Pille for collection. It is 
urged on behalf of Ramzvn Ali that, this be- 
ing so, as the note did not pass for considera- 
tion, and as Vellasawmi Pille’s authority 
ceased on the death of Kaliappa Chetty, he. 
could not recover the money without having 
obtained Letters of Administration ora succes- 
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sion certificate. The respondent, however, 
urges that he has a right to sue onthe note. 
Now according to section 78 of the Negotiable 
Instruments Act payment of the amount due 
on a promissory note must, in order to dis- 
charge the maker, be made to the holder of 
it. The question, therefore, arises as to whe- 
ther the respondent is the holder. In section 
8 of the Negotiable Instruments Act a holder 
is defined thus:—A holder of a promissory- 7 ` í 
note means any person entitled in hisown nam 

to the possession thereof ànd to receive or re- 
cover the amount due thereon from the parties | 
thereto. Section 46 lays down that a promis- 
sory-note payable to order like the one sned on 
is negotiable by the holder by indorsement 
and delivery thereof, and section 50 lays down: 
that the indorsement of a negotiable instru- 
ment followed by delivery. transfers to the 
indorsee the property therein. In the present: 
instance Kaliappa indorsed the note and de- 
livered it to Vellasawmi Pille. The property- 
in the note, therefore, passed to Vellasawmi- 
Pille and he became holder of it. By section 
78 payment has to be made to him. I am, 
therefore, of opinion that he had the right to 
bring this suit, and so dismiss the appeal-with 
costs. 


Appeal dismissed. 


(s.c. 5 L. R. R. 199.) 
LOWER BURMA CHIEF COURT. 
Fipst Orvis Arrear No. 116 or 1909. 
May 19, 1910. 
Present:—Mc. Justice Hartnoll. 
EBRAHIM BYMBAH ISMAILJNE— 
DerenDANT—APPELLANT 
CETSUS 


CHAS. COWIE .& Co,—Pratyrivr3— 


RESPONDENTS. 

Negotiable security taken as a collatera: security for a 
pre-existing debt—Consideration —Conditional payment 
— When can the holder of suchsecurity swe for original 
debt. 

The title of a creditor toa bill given on account 
of a pre-existing debt, and payable ata future day, 
does not rest on the implied agreement to suspend 
his remedies. A negotiable security given for such a 
purpose isa conditional payment of the debt, the 
condition being that the debt revives if the security- 
is not realized. Therefore, unless such security is 
proved tobe unproductive, without any fault on the 
part of the creditor, he cannot treat it asa nullity and 

sue the debtor as if he had given no security. This 
principle applies to all kinds of negotiable securi- 
ties, 








/ ed by Mapara to the respondents. 


A pre-existing debt is a sufficient consideration for 
collateral negotiable security. 

Mr. Patker, for the Appellant. 

Mr. Lentaigne, for the Respondents. 
Judgment.—in this case the respond- 
ents sued the appellant for Rs. 2,000 due on 
two promissory-notes, pleading that they were 


- holders for value of the notes. The notes were 


drawn by appellant in favour of F. B. E. 
Mapara or to his order and have baen indors- 
It appears 
i that Mapara is the executor of appellant’s 





: deceased father and that the deceased dealt 


in hardware. On his death the appellant 
` carried on his father’s business, and finally 
-on the 10th April 1908, Mapara assigned 
this business to the appellant by the deed of 
assignment which is on the file. The two 
promissory-notes sued on are part of the con- 
sideration for the deed of assignment. The 
deceased, according to the evidence, was 
heavily indebted to the respondents, and this 
is not denied. It is also in evidence that 
in part satisfaction of the debt of deceased to 
the respondents Mapara indorsed over the 
promissory-notes sued on to the respondents. 
The appellant does not deny the execution 
of the notes, but he pleads that the respond- 
dents are not holders in due course, and that 
they are merely agents of Mapara for collec- 
tion of the sums due on the notes and that, 
therefore, any defence that holds good against 
Mapara holds good against them. He further 
pleads that as regards Mapara the considera- 
tion has failed, as Mapara has not handed him 
over the deed of assignment and so he has 
not been able to sue for recovery of debts. 
The learned Judge of the Small Cause Court 
held that the defence could not succeed, and 
that the respondents were holders in due 
course, and gave the decree asked for. Hence 
this appeal has been laid. The same argu- 
ments have been raised in appeal as in the 
Court below. The one point for decision is 
whether the respondents are holders in due 
course. The cases of Solomons v. The Bank of 
England (1) and Dela Chaumette v. The Bank 
of Hngland (2) have been relied on by the 
appellant, and the case of Ourrie v. Misa (3), 
has been relied on by the respondents. The 
latest case is that of Currle v. Misa (8) and I 
am inaccord with the reasoning of the majority 
of the learned Judges in that case. There they 


said: “The title of a creditor to a bill given on 
(1) 13 East 135. (2) 9B. & C. 208, 
(3) L. R. 10 Ex. 153; 1 App. Cas. 554, 
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account of a pre-existing debt, and payable at 
a future day, does not rest on the implied 
agreement to suspend his remedies. The 
trae reason is that given by the Court of 
Common Pleas in Belshaw v. Mary Ann Bush 
(4), as the foundation of the judgment in 
that case, namely, that a negotiable security. 
given for such a purpose is a conditional pay- 
ment of the debt, the condition being that 
the debt revives if the security is not realized 
. . . . . The doctrine is as applicable 
to one species of negotiable security as to 
another ; to a cheque payable on demand, as 
to a running bill or a promissory-note 
payable to order or bearer, whether it be the 
note of a country bank, which circulates as 
money, or the note of the debtor or of any 
other person. The security is offered to the 
creditor and taken by him as money's worth 
and justice requires that it should be as truly 
his property as the money which it represents 
would have been his had the payment been 
made in gold or a Bank of England note. 
And, on the other hand, until it has proved 
unproductive, the creditor ought not to be 
allowed to treat it as a nullity and to sue 
the debtor asif he had given no security.” 
In support of this last sentence the case of 
Peacock v. Purssell (5), was cited, in which 
it was held that if a creditor takes a bill of 
exchange from his debtor as collateral 
security for the payment of his debt and ra- 
tains it until it becomes due, his duty is 
to present the bill for payment, and if the 
bill be dishonoured to give notice of dishonour 
in the same way as ifhe were the absolute 
owner of the bill, and that,ifhe omits to do 
this and the bill consequently becomes worthless, 
he cannot afterwards sue his debtor either 
on the biJl or on the original consideration. 
The definition of ‘ consideration ” in Ourrie 
v. Misa (8) was quoted with approval in 
Fleming v. Bank of New Zealand (6) which 
was: A valuable consideration in the sense 
of the law may consist either in some right, 
interest, profit, or benefit accruing to the one 
party, or some forbearance, detriment, loss, 
or responsibility given, suffered, or under- 
taken by the other.” 

In my opinion the respondents “were not 


merely Mapara’s agents for collection, but 

A 11 C. B. 191; 22 L. J. O. P. 24; 17 Jur. 67. 

5) 320. P. 266; 14 O. B. (N. s.)!728; 10 Jur. (N. s) { 
178; 8 L. T. 636; 11 W. R. 834. 

{6) (1900) A. C. 577 at p. 536; 69 L. J. P. C. 120; 
83 L. T. 1, 
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they were holders for value. The con- 
sideration was the pre-existing debt. 
I, therefore, dismiss the appeal with costs, 
Appeal dismissed. 





- (s. c. 5 L. B. R. 201.) : 
LOWER BURMA CHIEF COURT. 
Civ Revision No. 97 or 1909. 
May 27, 1910. 
Present:—Mr. Justice Hartnoll. 
MUSA MIA alias MAUNG. MUSA— 
DarenDANt—APPLICANT 
versus 
M. DORABJEE, CARRYING on BUSINESS AS 
“Tan SUNLIGHT TRADING COMPANY,” BY HIS 
DULY AUTHORIZED AGENT, DAWOODjI ISMAILJBE 


MAYAT— PLAINTIFE— RESPONDENT. 

Hire-purchase agreement—Option given to hirer to 
become purchaser on making certain monthly puyments 
regularly—Monthly payments not made regularly— 
Suit for hire—Right to become purchaser claimed in 
defence —Contract, construction of —Compensation. 

Plaintiff let a sewing machine to defendant on the 
hire-purchase system reserving a monthly rent of 
Rs. 10 and allowing defendant to become the pur- 
chaser of the machine by paying Rs. 110, the price 
of the machine, by regular monthly instalments 
of Rs. 10 each. It was also stipulated that if 
defendant failed to pay the monthly instalments 
regularly, the transaction would be treated as of hire 
without any option of purchase. Payments were not 
made regularly every month as agreed by defendant 
and plaintiff sued to recover Rs. 380, representing 33 
month’s hire. The plea in defence was that the plain- 
tiff was only ontitled to recover Rs. 80 the balance 
of the purchase-money, Rs. 80 having been already 
paid, plus a reasonable sum as damages, The plaintiff 
insisted that owing to the breach of stipulation as to 
regular payment of monthly instalments the defend- 
ant had lost the option of becoming a purchaser and 
was, therefore, liable to pay the hire claimed: 

Held, that the contract was not one of mere hiring 
but of sale and that the plaintiff could not recover 
more than Rs. 80 plus Rs. 15 as damages. 


Mr. N. C. Sen, for the Applicant, 
Mr. Agabeg, for the Respondent, 


Judgment.— M. Dorabjee, carrying 
on business as the “Sunlight Trading Com- 
pany,” alleges that by his agent he, under 
the agreement filed in the case dated the 
22nd September 1905, let out to one Hayat 
Mustan a sewing-machine ata monthly rent 
of Rs. 10 payable every month in advance 
and on the other conditions stated in the 
agreement, that Musa Mia, the present appli- 
cant, guaranteed the due performance by 
Hayat Mustan of ths said agreement includ. 
ing the payment of all moneys becoming due 
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thereunder and joined with him in the re 
tion thereof, that moneys due under the 
agreement are stated therein to be payable at 
Mandalay, but it was understood by and 
between the parties thereto that all payments 
were to be made and the machine delivered 
up on the termination of the hiring to the 
plaintiff’s agent at Rangoon, that the sewing- 
machine was in the possession of Hayat 
Mustan or of Musa Mia from the 22nd Sep- 
tember 1905 to the 20th February 1909, on 
which date it was given up, that during this 
period one payment only of Rs. 10 was made 
for monthly hire, and this wag made on the 
22nd April 1906, the hire then being eight 
months in arrear, and that Rs. 330 is due and 
payable by Musa Mia under the agreement, 
being hire at Rs. 10 a month from the 22nd 
April 1906 to the 22nd January 1909, 

In defence Musa Mia admitted that the 
machine was let out to Hayat Mustan under 
the agreement filed and that he was the 
guarantor under it, and stated that when is 
was hired a sum of Rs. 20 was paid towards 
the hiring of the machine. He further 
stated that the Rs.10 was paid in or 
about December 1905, or January 1906, and 
not on the 22nd April 1906, and that the 
machine was returned to Dorabjee after hav- 
ing been hired for a period of three months 
so that nothing was owing.: He further 
pleaded that in the alternative the suit was 
bad as the machine having been hired to the 
defendant with the option of purchasing the 
same at its value, namely, Rs. 110, the plain- 
tiff was only entitled to sue for its value 
less the amount paid by defendant, Daring 
the trial it was suggested that Dorabjee 
had tried to palm off the machine as a Singer, 
The learned Judge.of the Court of Small 
Causes in the course of hig judgment stated 
that Musa Mia added the further plea that 
in equity and good conscience the plaintiff 
was only entitled to receive the difference 
between the sum paid and the price of the 
machine at the most. The learned Judge 
found that the question of limitation had been 
falsely raised when Musa Mia said that the 
only Rs, 10 payment took place in December 
1905, or January 19506, and that the hirer 
had possession down to the 20th February 
1906. He also found that there was no 
foundation for the plea of fraud, He then 
wrote: I have to determine whether or not 
the plaintiff is entitled to all he asks for, He 
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. has credited the sum of Rs. 30 for which Accessories described by endorsement hereon 


credit is claimed, but the suggestion is that 
he could never establish a right to receive 
more than the price of the machine, which is 
Rs. 110, and that having received Rs. 30, all 
he can recover is Rs. 80. That certainly is 
not the contract which contemplates a regular 
performance month by month by the hirer 
.of his duty of paying the agreed hire. 
Here there has been failure to discharge 
that duty. Upon a strict construction ot the 
contract plaintiff is entitled to Rs. 330, but 
as I understand Mr. Brown he does not rest 
his case on law but on equity and good con- 
science.” The learned Judge then proceeded 
_ to discuss this phase of the case and finally 
gave a decree for Rs. 330 and costs. 

Against that decree this application in 
revision is made. Several grounds were 
entered; but at the hearing the argument for 
the applicant was confined to one point, and 
that was that the respondent was only en- 
titled to recover Rs. 80 plus a reasonable 
sum for compensation. In reply it was urged 
that a false defence had ‘been raised, that 
Rs. 10 was a fair and reasonable rent for the 
machine, and that it was never pleaded in 
the lower Court that this sum was too high. 
The question of what was the utmost due 
was raised in the written statement, as it 
was pleaded that the machine having been 
hired to the defendant with the option of 
purchasing the same for Rs. 110 the plaintiff 
was only entitled to sue for its value less the 
amount paid by defendant. I am, therefore, 
of opinion that the terms. of the contract 
should be considered so as to see what is its 
exact meaning. It is one of those contracts 
that concerns the system of what is loosely 
described as hire,and purchase. 

The contract is as follows :— 


“No. 1. 


AGREEMENT made the 22nd day of Septem- 
ber 1905 Between the Sunlight Trading Com- 
pany, Rangoon, herein called the “Owner” 
of the first part, and Mr. Hayat Mustan 
Budumiah, Tailor, of No. 18, Kandawglay, 
Rangoon, herein called the “Hirer” of the 


second part, and Messrs. Musa Mia Azgarally’ 


and Ma Tet O Sorn Aung, of No. 18, Kan- 
dawglay, and Municipal Bazaar respectively, 
hereinafter called the “ Guarantor” of the 
third part; whereby the “Owner” agrees to 
let to the “ Hirer” the Sewing Machine and 


and 

The hirer having paid to the owner the 
sum of rupees twenty (and for which sum 
credit is not to be given on account of rent, 
unless and until a purchase be effected as 
hereinafter mentioned) 

Agrees— ©- 

(a) To- pay the owner ab Mandalay on 
and after this a rent of Rs. 10 pay- 
able regularly every month in ad- 
vance. 

(b) To keep the Machine and Acces- 
soriesin good order and undefaced 
(damage by fire included), fair wear 
only excepted, and at all times _ to 
allow the owner’s agents and ser- 
vants, or any other persons employ- 
ed by him, to inspect the same. 

(c) To keep the machine and accessories 
in the hirer’s own custody at the 
above mentioned address, and not to 
remove ihem without the owner’s 
previous consent in writing. 

(d) That if the hirer do not duly per- 
form this agreement and fails to 
pay rent of any month, the owner 
may, (without prejadice to his 
right to recover arrears of rent and 
damages for breach of this agree- 
ment) terminate the hiring and re- 
take possession of the said Machine 
and Accessories; and for that pur- 
pose leave and license is hereby 
given to the owner and his agents 
and servants, or any other person 
employed by him, to enter any pre- 
mises occupied by the hirer, or of 
which the hirer is tenant, to search 
for and re-take possession of the 
said Machine and accessories with- 
out being liable to any suit, action 
indictment or other proceeding by 
the hirer, or any one claiming 
under him or her. : 


(e) That when the hiring is terminated 
and/or the machine and accessories 
are returned to the owner, the 
hirer shall not, on any ground 
whatever, be entitled to any allow- 
ance, credit, return, or set-off, for- 
payments previously made. 


(f) That time, indulgence or concession 
granted by the owner to the hirer 
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shall not alter or invalidate this 
agreement, 

(g) That the owner's right of lien on 
the Machine shall not be destroyed 
by any judgment he may obtain 
against the hirer or the guarantor. 

The owner agrees — 

(a) That the hirer may terminate the 

hiring by delivering up to the owner 


at Mandalay the machines and acs 


cesgories in thorough good order at 
his own expenses. 

(b) That the hirer may, at any time 
during the hire, become the pur- 
chaser of the machine and acces- 
sories, by payment in cash at Man-, 
dalay of the hereon endorsed price 
provided the payments of hire are 
regularly and duly made. If the 
hirer fails to pay regularly in ad- 
vance, the whole transaction would 
be treated as on hire without any 

- option of purchase. 

(c) That if such purchase be effected, 
credit will be given for all payments 

. previously made under this agree- 
‘ ment, 

The “Guarantor” agrees that in con- 
a of the owner letting on hire to the 
aforesaid hirer the Sewing Machine and Ac- 
cessories described by. endorsement hereon, 
he, the guarantor, hereby guarantees the due 
performance and observance by the hirer of 
the terms and condition of this agreement 
and engages to pay at Mandalay, all or any 
sum or sums of money which may become pay- 


able to the owner, either by way of debt or 


damages, costs or expenses, by or concerning 
anything that may be done under this agree- 
ment, 
. Aud the guarantor further agrees that any 
time granted to the hirer, or any indulgence 
in respect of the terms and conditions herein 
contained, shall not prejudice the owner’s 
rights or relieve the guarantor from this his 
guarantee. And that ib shall not be neces- 
sary upon the hirer being granted any such 
concession or indulgence as aforesaid for the 
owner to give any notice to the guarantor 
thereof. i 

That the owner is at liberty to sue at his 
option either the hirer or guarantor jointly 
and severally for the amount or balance 
thereof, and the guarantor further agrees 
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and binds himself to pay the amount of 
judgment, if any, with costs thereon, that 
the owner might have obtained against the 
hirer. 

Unless and until a purchase be effected, 
the machine and accessories shall be and 
continue the sole property of the owner, and 
the hirer shall remain Bailee only, thereof. 
As witness the hands of the parties. 

(Sd.) (In Native Character) 

Witness to the Signature of 

the said—( Hirer). 7 

(Sd. 
(In Native Character) 
(Sd.) sada ANG 
(sa) 
(Sd.) Mahomed Ishah, 
Witness to the Signature of the satd— 
(Guarantor). 


(Sd.}§(In Native Character) 


On the back it ts endorsed— 

Account No. 417. Account No. at. 
Dated 22nd September 1905. 
Agreement Between 
The Sunlight Trading Co. 
and 
Mr. Hayat Mustan „e Hirer. 

Mr. Moosa Mia and Ma Te Guarantor. 
~ Agreement for Hire and Guarantee of a 

Sewing Machine. 

No. of Machine 136742/522167. 

Style of Machine—C. B. Central Bobin, 

complete. 

Price—Rs. 110. 

Amount paid on hiring—Rs. 20.” 

The learned counsel for the applicant ask- 
ed the Court to construe it as a similar one 
was construed by Mr. Burgass, Judicial 
Commissioner of Upper Burma, in the case 
of Singer Manufacturing Ov. v. Hlaht Khan 
(1). I have read that case and also the cases 
of Helby v. Mathews (2) and Lee v, Butler 
(3). 

The agreement in this case certainly seems 
to me to be one by which the Sunlight 
Trading Company agreed to sell, and Hayat 
Mustan agreed to buy, a sewing-machine for 
Rs. 110, payment tobe made by a payment 


(1) 2 U. B. R. (1892-96), 291. 

(2) (1894) L. R. 2 Q. B. 262; 64 L. J. Q. B. 463; A. 
GATI LLR. 232; 72 L. T. 841; 43 W. R. 661; 69 J. 
P. 20. 

(3) (1893) L. R. 2 Q. B. 318; 62 L. T. Q. B. 591. 
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of Rs. 20 down and then by nine monthly 
instalments of Rs. 10 each, and Iam of opi- 
nion thatit is much more than a mere con- 
tract of hiring. Themere fact that the man 
placed in possession of the machine is called 
the hirer cannot suffice tomakehim a hirer 
and nothing else. The terms of the contract 
must be looked at asa whole so as to see 
what it really means and what was the inten- 
tion of the parties when it was entered inte. 
It seems to me to have been clearly the in- 
tention of the parties that not more than 
Rs.110 were to pass underit,and that then 
the machins was to become Hayat Mustan’s 
property. The respondent relies on clause 
(b) of his agreements, and pleads that the 
hirer could only become the purchaser pro- 
vided the payments of hire were regularly 
and duly made, and that if the hirer failed 
to pay regularly in advance, the whole trans- 
action would be treated ason hire without 
any option of purchase. Do these words turn 
the agreement into one simply of hire as 
the monthly payments were not regularly 
made ? and what do they mean? May they 
not be held to refer to the regular payment 
of the nine monthly instalments, so that, if 
there was failure to pay regularly, the owner 
could treat the transaction as purely one of 
hire P and is it not reasonable to assume that 
such was the intention of the parties? With 
regard to the non-payment of the monthly 
advances, the agreement contemplates time 
and indulgence and the hirer agreed that 
timeand indulgence should not alter the 
agreement. In this connection the guarantor 
agreed that any time granted to the hirer, or 
any indulgence, should not prejudice the 
owner’s rights or relieve the guarantor from 
his guarantee. 

Looking at the facts of this case, was not 
time at once given to the hirer to pay ? 
He gets the machine on the 22nd September 
1905, and the plaintiff’s case is that nothing 
is paid until the 22nd April 1966, and no- 
thing afterwards. Thenin April 1909, the 
respondent asks for Rs. 330 or 383 months’ 
rent. Is it likely that the hirer would have 
rendered himself liable for such a large sum, 
when he could have possessed the whole 
machine fora further payment of Rs. 80 ? 
Such being so, did he understand the words 
“if he failed to pay regularly in. advance the 
whole transaction would be treated as one 
on hire without any option to purchase” to 
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have the mewing that it is now urged that 
they have? Iam unable to hold that he did 
so understand them. There is nothing to 
show that the respondent warned him that 
he considered they had this meaning before 
bringing the suit. They appear in the 
middle of a fairly complicated document, and 
may be taken to refer to the nine monthly 
payments to be made -to become the pur- 
chaser. Punctual payment is not insisted on 
from the beginning and the agreement con- 
templates time.and concession. 

Iam, therefore, of opinion that the agree- 
ment is simply one of an agreement to sell 
and buy a sewing-machine for Rs. 110 bya 
payment down and by monthly instalments 
afterwards and that for its breach the respoud- 
ent is only entitled to damages. 

As regards what those damages should be, 
if Hayat Mustan had carried out his contract, 
the respondent would have received the 
Rs. 90 due 6n the agreement by the 22nd 
June 1906, and then Hayat Mustan would 
haveowned the machine, Instead of Rs. 90 
by that date, the respondent had only receiv- 
ed Rs. 10. He is, therefore, Rs. 80 out of 
pocket by Hayat Mustan’s default; but he has 
been out of pocket to this extent since that 
date and so has lost the use of it. If Rs. 39 
be allowed on that account, which will be 
over 10 per cent. per annum for a period 
from June 1906 to April 1909, when the suit 
was filed, that will be sufficient in my opi- 
nion, But against this must be set off the 
value of the machine which he has recovered, 
and which he valued at Rs. 15 during the 
trial. So I allowa total sum of Rs. 80 plus 
Rs. 15, or Rs. 95. 

I, therefore, set aside the decree of the 
lower Court and instead thereof decree that 
the applicant do pay the respondent Rs, 95. 
Each party will pay their own costs in all 
Courts. 

Decree set aside, 





(s. c. 5 L. B. R. 207.) 
LOWER BURMA CHIEF COURT. ' 
CRIMINAL Apegan No. 109 or 1910, 
May 30, 1910. 

Present:—Sir Charles Fox, Kr., Chiof Judge, 
and Mr. Justice Parlett. 
EMPEROR 
versus 


HAMYIT—Opposire Parry. 
Arms Act (XI of 1878), s. 4—“Arm”, definition oj-- 
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Dashe-upyat whether an arm— Weapon used for domes- 
tic and agricultural purposes—Test whether a weapon 
is anarm or not—Intention of manufacturer and not 
of possessor as to the use of weapon. : 

A weapon primarily intended for domestic and 
agricultural purposes, even if it can be used for pur- 
poses of offence and defence, is notan arm within 
the meaning of the Arms Act, 

It is the intention of the manufacturer, and not of 
the possessor of a weapon as to the use to which it 


is to be put, which determines whether a weapon is 
an arm or not. 


Therefore, a dashe-wpyat of tho usual type is not 
an arm within the meaning of the Arms Act. 


Mr. Godfrey, Assistant Government Adro- 

cate, for the Crown. 
Judgment. 

Parlett, J.—The Weapon in this case is 
a dushe upyat of the usual type. It is con- 
tended that is is an arm because it was pri- 
marily intended: for purposes of offence 
and defence. Some of the witnesses say 
that they keep a dashe of this pattern in 
the house for protection, though it can be 
used for light domestic work. But none 
of these witnesses is of the cultivating or 
working class. Itis the intention of the 
manufacturer and not of the possessor of a 
weapon as to the use to which itis to be put 
which determines whether a weapon is an 
arm or not, 

In my experience dashes of this kind are in 
use in many villagers’ houses for splitting 
wood and bamboo and for general demestic 
purposes, for which they aro handier than 
the ordinary dama. They are also not infre- 
quently carried by cultivztors in the jungle 
for clearing light undergrowth and weeds. 
No doubt they are handy for purposes of 
offence and defence, but so are certain toddy- 
cutting knives which from their appearance 
alone might be considered daggers. 

In my opinion the weapon referred to 
in this case was primarily intended for 
domestic and agricultural purposes, and is 
not an arm within the meaning of the 
Arms Act. I would, therefore, dismiss this 
appeal. 

Fox, C. J.—I concur. 


Appeal dismissed. 
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(s. c. 5 L. B. R. 208.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH, 
Civit Rererence No. 2 or 1910. 
March 7, 1910. 

Present:—Sir Charles Fox, Kr, Chief Judge, 
Mr. Justice Hartnoll, Mr. Justice Ormond, 
Mr. Justice Twomey, Mr. Justice Robinson 

and Mr. Justice Parlett. 

KALEE KUMAR NAG~—Pratyrirr— 

APPELLANT 
versus 
M. MAYAPPA CHETTY AND orners— 
Derenpants—Respox Dents. 

Burma Courts Act (VI of 1900), s. 2—8uits 
Valuation Act (VII of 1887), s. 8—Mortgage—Redemp- 
tion—Jurisdiction—Subject-matter of suit—Value 
of subject-matter: 

Held, by the Full Bench (Ormond, J. dissenting): 

In a suit for redemption by a mortgagor in posses- 
sion of the mortgaged property, the subject-matter 
of the suit within the meaning of clause (4) of section 
2 of the Lower Burma Courts Act, is the mortgage, 
and the amount of the principal money secured by 


the mortgage determines the jurisdiction of the Court 
competent to try tho suit, 

Per Ormond, J.—The subject-matter of a mortgago 
suitis the mortgago. Tho jurisdiction would, there- 
fore, depend upon the “amount or value” of tho 
mortgage. But the “amount of a mortgage” and the 
“value of a mortgage” are two different things. The 
former is tho amount of all principal moneys that 
have been advanced on or sccured by tho mortgage, 
whereas the latter may betaken to be the amount 
presently due on the mortgage. Therefore, in a suit 
for redemption by a mortgagor in possession of the 
mortgaged property, the subject-matter of the suit 
within the meaning of clause (4) of section 2 of the 
Lower Burma Courts Act, is the mortgage and 
jurisdiction must be determined according to the 
amount of principal moneys advanced on or secured 
by the mortgage, or according tothe amount due 
under the mortgage at tho time of tho filing of tho 
suit, whichever amount is the greater, 

The following reference was made to a Full 
Bench by the Chief judge and Mr. Justice 
Parlett :— 

REFERENCE ORDER TO A FULL 

BENCH. 

Parlett, J—The plaintiff's case as set 
out in the plaint is that on 12th August 
1905 he mortgaged three pieces of land to 
defendants for Rs. 800 and sixty-two head 
of cattle for Rs. 1,000, the plaintiff retain- 
ing possession of the mortgaged property. 
That he has since then paid to the defend- 
ants in cash and by delivery of goods and 
by the performance of services, a larger sum 
than is due as principal and interest on the 
mortgages. He, therefore, prays that ao- 
counts may be taken ; thata declaration may 
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be made thab the mortgage debt on the cattle 
has been fully discharged that he may be 
allowed to redeem the three pieces of land 
upon payment of tho sum, if avy, found 
due to the defendants, and that the defend- 
ants be thereupon ordered to execute a 
reconveyancy and to. deliver up all documents 
relating to the land in their possession; and 
that if any sum be found due to plaintiff from 
the defendants, that they be ordered to pay 
the same with interest. 

The present, value of thel 


Rs. 8,000. 


and is given as 


The suit was filed in the District Court, 
yned the plaint on ihe 


but the Judge retu 
ground that the value of the suit did not, 
4 Rs. 1,100. 


prima fucie, exceet 
9, of the Lower Burma Courts 


Under section 4 4 
Act, the value of a suit means the amount or 


value of the subject-matter of the suit.” 

Section 8 of the Suits Valuation Act lays 
-down that as a general rule when Court fees 
are payable ad valorem under the Court 
Fees Act, 1£70, the value ofa suit as deter- 
minable for the computation of Court-fees 
and the value for purposes of jurisdiction 
shall be the same; but suits such as are 
referred to in the Court Fees Act, 1870, 
section 7, paragraphs y, VI and IX and 
paragraph X, clause (d), are made exceptions 
to this rule. Paragraphs V and VI refer’ to 
suits for the possession of and to enforce a 
right of pre-emption in respect of land, 
houses and gardens, and the value of such 
suits for the computation of Court-fees is 
fixed either at varying multiples of the 
annual revenue assessed upon the land or 
of the nett profits arising from it, or at the 
market value of the land, houses or gardens, 
according to circumstances. The value of 
the subject matter of such suits for the pur- 
poses of section 2 of the Lower Burma 
Courts Act would, inmy opinion, be, under 
all circumstances, the market-value of the 
land, houses or gardens. Paragraph X, 
clause (d), refers to suits for specific perform- 
ance of awards and need not be considered 
in this case. 

Paragraph IX refers to suits against a 
mortgagee for recovery of the property mort- 
gaged; to suits by a mortgagee to foreclose 
the mortgage; and to suits, where the mort- 
gage is made by conditional sale, to have the 
sale declared absolute. The Court-fees in such 
suits are computed upon the principal money 
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secured by the instru- 
ment of mortgage. Saction 8 of the Suits 
Valuation Act declares that the principal 
money so secured shall not necessarily be the 
value of the suit for purposes of jurisdiction 
but it does not lay down what that salue 
shall be. 

In my opinion, where the mortgagee is in 
possession of the mortgaged property so that 
the success of the redemption suit involves 
the recovery of its possession by the mort- 
gagor, the subject-matter of the suit may ke 
taken to be the mortgaged property and the 
market-value of the property will determine 
the jurisdiction. A similar argument will 
I think, apply to suits by a mortgagee to 
foreclose or, to have a conditional sale declar- 
ed absolute, for the effect in both cases is that 
the plaintiff, if he succeeds, retains possession 
of the mortgaged property. It is for con- 
sideration whether the same principle should 
be applied to the valuation of suits for the 
redemption of property still in the pos: 
session of the mortgagor. In the case 
of Maung Kyaw Dun v. Maung Kyaw 
(1), it was ruled that “in a redemption suit 
the subject-matter of the suit is the land 
sought to be redeemed. Therefore, the actual 
present value of that land at the time the 
suit is filed must determine any question as 
to the Court which is competent to try the 
suit.” In that particular case the mortgagee 
was in possession of the mortgaged land, and 
though the ruling is expressed in general 
terms, applicable also to a mortgage without 
possession, it does not appear that such a 
case was considered or that the ruling was 
intended to apply to it. Ifit was intended 
so to apply, I feel bound to respectfully 
dissent from it, having regard to the appar- 
ently almost unanimous views to the 
contrary held by other High Courts. In 


expressed to be 


` the caso of Janki Das v. Badri Nath (2), 


the Allahabad High Court held that a suit 
for money charged on immovable property in 
which the money did not exceed . Rs. 1,000 
though the value of the immovable property 
did exceed that sum, was cognizable by a 
Court having jurisdiction up to Rs. 1,000. 
It was pointed out that though the suit 
was to enforce a charge upon immovable 
property and, therefore, one for the recovery 
of an interest in immovable property, still 
the claim was to enforce that charge only 
to the extent of the debt due and no farther. 

(1 L. B. R. 96. (2) 2 A, 693. ' 
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Similar reasoning would, I think, apply -to 
a suit brought to extinguish a charge upon, 
immovable property. In Gobind Singh v. 
Kallu (8), the plaintiff sued for posses- 
sion of immovable property alleging that 
they had mortgaged it to the defendants, 
and that the mortgage debt had been satisfi- 
ed out of the profits of the property. The 
sameCourt held that the “‘subject-matter in 
dispute” was the mortgage, and the mort- 
gagee’s rights under it; and that the value of 
the mortgagee’s interests in the property and 
not the value of the mortgaged property 
itself determined the question of jurisdiction. 

The game principle was followed in 
Bohadur v. Nawabjan (4) decided by the 
same Court, 

In Mana Vikrama, Zamorin Maharaja Baha- 
dur of Calicut v. Surya Narayana Bhatta (5), 
a question somewhat similar to that arising 
in the present case was considered, and two 
out of five Judges of the Madras High Court 
concurred in the opinion that “in suits for 
redemption, the subject-matter is the charge, 
not thé land, which may or may not be in 
the possession of the mortgagor and to which 
his title may or may not be disputed.” The 
opinion appears to have been obiter dictum 
and was not dissented from by the other 
Judges. Reference is, however, made to the 
orders passed. in review by a Full Bench of 
three Judges in second Appeal No. 201 of 1878 
in which the following passage occurs :— 

“The (Court Fees) Act imposing fees on 
suits and other proceedings according to the 
value of the: subject-matter declares that 
in suits for the possession of lands, houses 
and. gardens, the value of the subject-matter 
shall be ascertained in the manner therein 
prescribed, but it distinguishes between 
suits brought simply for possession of lands, 
etc., and suits brought against mortgagees 
for the recovery of the property mortgaged, 
and declares that the fees payable under the 
Act shall be computed according to the 
principal money secured by the instrument 
of mortgage. It is, therefore, clear that the 
framers of the Court Fees Act regarded the 
subject-matter of a suit for redemption as 
being not the property mortgaged but the 
charge that existed on it. Is not this view 
correct? The existence of the charge is of 

(8) 2 A. 778. 

(4) 3 A. 822. 

(5) 5 M. 284. 
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the essence of the claim in sach suits, the 
raising of any question as to the title to the 
land is an incident.” 

In Kubair Singh v. Atma Ram (6), it was 
held that where the purchaser of the equity 
or redemption of certain land sued to redeem 
the same, and made the mortgagor and vendor 
of the land pro forma defendant the value of 
the subject-matter of the suit was not the 
market-value of the land, but the amount of 
the mortgage money. Thesame Court held 
in Amanat Begam v. Bhajan Lal (7) that the 
subject-matter in dispute in suits for recovery 
of mortgaged property is the amount of the 
mortgage debt and the mortgagee’s rights 
which were sought to be paid off, 

In supchand Khemchand v. Balvant 
Narayan (8), the Bombay High Court, follow- 


_ ing a previous decision in Kondaji Bagaji v. 


Anau (9), adopted the rule laid down in 
Cotterell v. Stratton (10), that the proper 
valuation of a suit for redemption is the 
amount remaining due on the mortgaze. 

These decisions were all come to prior to 
the Ist of July 1887, the date on which 
section 8 of the Suits Valuation Act came 
into force. Since that date there have bsen 
the following decisions. 


In Modhusuddan Koer v. Rakhal Ohunder 
Roy (11), the Calcutta High Court held that 
in a suit brought to test whether property 
which has been attached in execution is 
liable to pay the claim of the creditor, the 
amount which is to settle the jurisdiction of 
the Court is the amount which isin dispute, 
and which the creditor would receive, if 
successful, viz., the amount due to him, and 
not the value of the property attached. In 
the following year a case somewhat similar to 
the present one was considered by the Bombay 
High Court in Amrita bin Bapuji v. Naru bin 
Gopalji Shanyi (12), where it was laid down 
that “in a redemption suit, however, the 
valuation of the subject-matter does not 
depend on the value of the mortgaged pro- 
Where the mortgage itself is 
denied, and the mortgagee does not say what 
he claims in respect of the mortgago debt, 
the amount found to be remaining due on the 
(8) 5 A 882. 

(7) 8 A. 438. 

(8) 11 B. 591. 

(9) 7 B. 448. 

(10) (1874) L. R. 17 Eq. O. at p. 545. 
(11) 15 C. 104. 

(12) 13 B, 489, 
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mortgage, if any amount was due at the 
date of the suit, would represent the trie 
valuation of the subject-matter of the suit.” 

In Ramchandra Ba Ba Kathe v. Janardan 
Apaji (13), the same Court held that in a suit 
upon a mortgage where the sum due upon the 
mortgage is unknown, what determines the 
value of the subject-matter of the suit is the 
amount of the mortgage the rights connected 
with which are the subject of contention. 

In Vasudeva v. Madhava (14), the Madras 
High Court appears to have held almost as 
an axiom that the value for jurisdictional 
purposes of the subject-matter in a redemp- 
tion suit is the amount of the mortgage debt. 

The cases set out above do seem to indicate 
that the course of decisions hasled towards 
the establishing of such a principle, and 
though 1 am not prepared to adopt it as 
applying to all redemption suits without 
distinction, I think it may reasonably te 
applied to suits which in no way affect the 
actual possession of the mortgaged property. 

The question involyed is of importance, 
and it seems to me desirable that it should 
be definitely settled by a decision of this 
Court. i. 

I would, therefore, refer for a decision of a 
Full Bench under section 11 of the Lower 
Burma Courts Act the following question :— 

“Tn a suit for redemption by a mortgagor 
in possession of the mortgaged property, 
what is tho subject-matter of the suit within 
the meaning of clause (4) of section 2 of the 
Lower Burma Courts Act, 1£00, and on what 
basis should the value of the subject-matter 
be calculated for the purpose of determining 
the jurisdiction of the Court competent to 
try the suit P” 

Fox, C. J.— I agree in referring the above 
question for the decision of a Wull Bench of 
the Court. 

Mr. Agabeg, for the Appellant. 

Mr. Chari, for the Respondent. 

The opinion of tle Full Bench was as 
ollows :— 

i Opinion Of the Full Bench. 

Fox, C. J., Hartnoll, Twomey, Robinson, 
and Parlett, JJ—Huaving considered the 
authorities, we are of opinion that in a suit 
for redemption by a mortgagor in possession 
of the mortgaged property the subject-matter 
of the suit within the meaning of clause (h) 
of section 2 of the Lower Burma Courts Act, 

0, is the mortgage, and that the amount 
git LEB IQ (14) 16 M, 826, 
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of the principal money secured by the mort- 
gage determines the jurisdiction of the Court 
competent to try the suit. 

Ormond, J.—The subject-matter of a mort- 
gage suit is, I think, the mortgage. The 
jurisdiction would, therefore, depend upon the 


' “amount or value” of the mortgage. But the 


“amount ofa mortgage” and the “value of a 
mortgage’ aretwodifferent things. The amount 
of a mortgage is the amount of all principal 
moneys that have been advancedon or secured 
by the mortgage; whereas the value of a 
mortgage, for the purposes of jurisdiction, 
may be taken to be the amount presently 
due on the mortgage. Ifthe valuation of a 
mortgage suit for the purposes of jurisdiction 
depends solely upon the amount of the mort- 
gage, a Sub-Divisioral Court would have 
jurisdiction to entertain a suit (say) for 
redemption in respect of a mortgage of 
Rs. 2,000, though the plaintiff offers to re- 
deem upon payment of Rs. 4,000. 

In my opinion the answer to the reference 
should be as follows:—That in a suit for re- 
demption by a mortgagor in possession of the 
mortgaged property, the subject-matter of the 
suit, within the meaning of clause (h) of sec- 
tion 2 of the Lower Burma Courts Act, is 
the mortgage; and jurisdiction must be de- 
termined according to the amount of principal 
moneys advanced on or secured by the 
moitgage, or according to the amount due 
under the mortgage at the time of the 
filing of the suit, whichever amount is the 
greater, 





(s. c. b L. B. R. 218.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH, 
Cıvıl Rererence No. 3 or 1910. 
April 25, 1910, 

Present: —Sir Charles Fox, Kr., Chief Judge, 
Mr. Justice Hartnoll, and Mr. Justice 
Farlett. 

PO SHAN AND anorann—Derenpants— 
APPSLLANTS 
versus 
MAUNG GYI— PLAINTIPE— RESPONDENT, 

Civil Procedure Code (Act XIV of 1882), s. 503— 
Receiver, status of—Assignment by receiver of rights to 
collect rents—Right of assignee to sue tenants for rents 
Suit, right of. 

The status of a receiver is merely that of an officer 
of the Court. He acquires no proprietary rights or 
interest in the property of which he is appointed 
receiver. Therefore, he cannot convey or assign 
any title toit to any other person. Consequently, if a 
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receiver, appointed under section 503 of the Code of 
Civil Procedure, 1882, and empowered to bring suits 
for the collection of rents due to` the estate of a 
deceased person, assigus ‘for valuable consideration 
his right to collect such rents, his assignee is not by 
virtue of such assignment entitled ‘to maintain a 
subas against the persons by whom such rents are pay- 
able, - 


REFERENCE TO A FULL BENCH. 
= The following referenca was made to a 
Full Bench by Mr. Justice . Twomey under 
section 11 of the Lower Burma Courts Act, 
1900 :— 

In January 1907, Mr. P. C. Sen was ape 
pointed by this Court (Original Side) Official 
Receiver of the estate of Ma Ket deceased. 
The order authorised him to collect the 
debts --and rents due to the estate and 
conferred power on him to file suits for 
ejectment of tenants and for the recovery of 
all debts, reuts and other moneys due or bo- 
longing to the estate. 

In July 1907 Mc. Sen by a registered in- 
strument and for valuable consideration as- 
signed to Maung Gyi, plaintiff-respondent, 
the right of collecting the rents of certain 
paddy land belonging to the estate. The 
defendants-appellants who were occupying 
part, of the lands refused to pay and Maung 
Gyi then sued them as assignee of the Official 
Receiver. The rents were. payable in kind 
and the amount which Maung Gyi sued for 
was the value: of :the paddy atthe market 
rate less the amount paid as revenue by the 
defendant-appellants. 

The Sub- Divisional Court dismissed the sit 
on the ground that the Receiver had no 
authority to assign the claim. On appeal by 
the plaintiff-respondent, the Divisional Court 
reversed this decision holding that the Re: 
ceiver acted within his rights. The Re- 
ceiver had been empowered to recover rents 
falling due, und the learned Divisional Judge 
held -that “to assign a debt is only one way 
of collecting it.” Hoe, therefore, gave a decree 
for Rs. 1,332 and costs.. How that amonnt 
is arrived at is explained in the first (ex 
parte) judgment passed by the Divisional 
Court on the 30th June (page 24 ofthe Sub- 
Divisional Court’s record). 

The only question raised in ‘this-second 
appeal is’ whether the view taken by the 
Divisional Court as to the maintainability of 
the suit is correct. There appears.to be no 
definite authority on which to rely. On the 
one hand, it is clear that a Receiver has only 
such powers as the Court may choose to 
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give him, and since the Court in this in- 
stance (vide Civil Regular Suit No. 130 of 
1906 of the Chief Court, Original Side) em- 
‘powered him only to sue for rents, ete., it 
is contended that he had no ppwerto trans- 
fer any such actionable claim to another 
‘person. At pages 208 and 209 of Woodroffe’s 
work on the, law relating to Receivers the 
author cites various rulings showing the extent 
to which a Receiver may employ other persons 
to assist him in carrying out his duties. It is 
explained that if a Receiver delegates or en- 
trusts to others duties: which he ought to per- 
form himself, and loss to the estate ensues, the 
Receiver is bound to make it good. But there 
is nothing, on the otherhand, to show that 
‘acts done, by a Receiver for the purpose of 
getting in the movable property of the estate 
are necessarily void and of no effect, merely 
because the acts are not covered by the express 
terms of the orderappointing him. Seeming- 
ly, he is amenable to the Court and the estate 
only, and his acts in so far as they affect 
‘outside parties do not appear to be invalid. 
The effect would, no doubt, be different if 
‘he did something which the order appointing 
him expressly prohibited. For example, if 
the order cf appointment inthe present case 
expressly authorized him to file suits for 
rents in his own name only, then he would 
presumably have no authority to assign his 
claim. But no such limitation is to be 
gathered from the terms of the order in this 
case. The intention was apparently to confer 
‘on the Receiver “all such powers as to bring- 
ing and defending suits . .. . . and 
for the collection of rents, etc, . . . 4 
as the owner himself had” 

[see section 503 (d) of the old Code]. It 
seems clear that the deceased owner could 
have assigned her claim for paddy, rents to 
another person because such e aim constitut. 
ed part of her “properly” (ection 6, Trans- 
fer of Property Act), and in the absence of 
‘any express or implied prohibition by the 
Court appointing him, it should perhaps be 
held that the Receiver also, who in virtue of 
his office was in temporary possession of the 
estate, had inherent authority under his ap- 
pointment order to assign such a claim. It 
may be that he ought not to have assigned 
the claim without getting the sanction of 
the Court, and that as he neglected to do 
so, he acted at his peril and rendered himself 
liable for any loss that the estate might 
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suffer in consequerce of his act. But that 
is a very different thirg from holding that 
the assignment was void and inoperative. 
Itseems to me thatit would be void only 
if it were “unlawful” inthe sense of sec- 
tion 28, Contract Act, and I cannot see 
that the assignment falls under any of the 
heads of unlawful consideration or object 
specified in that section. It was not “fore 
bidden by law.” nor “would it, if permit- 
ted, defeat the provisions of any Jaw.” It 
was clearly not “fraudulent” and did not 
involve or imply injury to others. It was 
not “immoral” or “opposed to public policy.” 
Tn fact in this particular case the assignment 
was certainly a convenient means of realizing 
part of the assets of the estate. 

The point is not free from doubt, and as it 
is also one of some importance. I think itmay 
with advantage be referred for the decision of 
a Bench of this Court. 

J, therefore, refer the following question 
under section 11 of the Lower Barma Courts 
Act, 1900 :— 

“Tf a Receiver appointed under scc- 
lion 508 of the Code cf Civil Procedure, 
1682, and empowered to bring suits for the 
collection of rents due to the estate 
of a deceased person, assigns for valu- 
able consideration his right to collect such 
rents, is the assignee entitled by virtue of such 
assignment io maintain a suit against the 
persons by whom such rents are payable P” 

For thereasons stated above, I incline to the 
opinion that the question should be answered 
in the affirmative. 

Mr. Villa, for the Appullants. 

Mr. Maung Kin, for the Respondent. 


Opinion of the Full Bench. 


Fox, C. J—In my opinion the question 
referred should be answered in the negative. 

The status of & Receiver is merely that 
of an officer of the Court. He is some- 
times referred to as the “hand of the Court.*” 
He acquires no proprietary rights or in- 
terest in the property of which he is 
appointed Recciver.t Having no title to 
the property he cannot convey or assign 
any title to it to any other person. The 
Court may direct him to sell property, but 
in such case he merely carries out the Court’s 


order. 
* Woodroffe on Receivers, 2, 
T Woodroffe on Receivers, 2. 
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Hartnoll, J.—T concur. 
Parlett, J.—I concur. 


(s. c. 5 L. B. R. 216.) 

LOWER BURMA. CHIEF COURT. 
Secoxp Civiu APPRAL No. 114 or 1909. 
July 6, 1910. 

Present:—Mr. Justice Hartnoll and 
Mr. Justice Parlett. 

TET TUN. BY HIS GUARDIAN ad litem MA E 
THA—PLAINTIFF—APPELLANT 
versus 
MA CHEIN AND ANOTHER— DEFENDANTS — 
RESPONDENTS. 

Buddhist Law —Adoption—Apatittha son—Keittima 
sun—Difference between— Rights of inheritance—Release 
by minor, validity of. 

An apatittha adoption is a compassionate one which 
takes place in consequence of the child being 
destitute with no one to maintain it through abandon- 
ment by, or the decease of, its natural parents or some 
such similar cause. Therefore, where suck circum- 
stances did not exist, the adopted son lived with his 
adoptive parents from the age of two years until they 
died, they sent him to school, initiated him to priesthood 
at their expense, it was in evidence that ho was adopted 
with right of -inheritance, and after the death of his 
adoplive parents his such right was recognised 
partially: Held, that the adoption was keittima and 
not apatittha. 

A keittima son has the full rights of inheritance of 
a natural son, whereas an apatittha son has only 
partial rights of inheritance, but nevertheless he 
has such rights. i 

A deed of release executed by a minor is not 
binding on him. 

Mr. S. N. Sen, for the Appellant. 

Mr. Ormiston, for the Respondent. 

Judgment. 

Hartnoll, J.—In this case Maung Tet 
Tun by his guardian Ma E Tha sued Ma 
Chein and Maung San Po for a decree for 
certain properties. He alleged that his 
natural parents were Maung Kyow Din Zan 
and Ma E Tha, that when he was about 
two years old his mother died, whereupon 
he was adopted by Ma Kywe, his motherr’s 
younger sister, and her husband Maung Po 
Nyun, as their keittima son, that they had 
no child of their own, that he then lived with 
them, that they sent him to school and ini- 
tiated him into the priesthood, and that they 
died in the year 1269 B. E. He further al- 
leged that Maung To, Maung Po Nyun’selder 
brother, and his wife Ma Chein then came 
and took over the property of his adoptive 
parents and that Maung To subsequently 
died. He also alleged that, before Maung To 
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died, the latter first gave him two bullocks 
valued at Rs. 60, and went on to say in para- 
graph 6 of the plaint: “As he was not on 
good terms with Maung To he went away to 
his aunt Ma E Tha’s house .and lived there. 
That plaintiff then asked for the properties 
left by hig adoptive parents from the said 
Maung To. That thereupon the said Maung 
To said that if plaintiff would be satisfied 
with Rs. 1,000 and executes a deed of agree- 
ment not to lay the matter before the arbi- 
trators or file a suit in Court he would pay 
plaintiff the said Rs, 1,¢90. That according- 
ly plaintiff executed a deed of agreement in 
the presence of lugyts and received Rs. 1,000 
from Maung To. That, therefore, the plaintiff 
had already received Rs. 1,000 and two 
bullocks valued at Rs. 60, i.e., Rs. 1,060 in 
all.” He, therefore, now sues Ma Chein and 
her son San Po for the property of his adop- 
tive parents after deducting a sum of 
Rs. 1,400, which consisted of the Rs. 1,060 
mentioned above and other items into which 
it is not necessary toenter. 

The defendants in their written statement 
alleged that the allegation that Ma Kywe 
and Maung Shwe Nyun adopted the 
plaintiff with right of inheritance was not 
true, that the said Ma Kywe and Maung 
Shwe Nyun said definitely in the presence of 
lugyis that they were not desirous of bringing 
up the plaintiff with right of inheritance, 
but that they would only bring him up till 
he reached the age of discretion, that as the 
plaintiff was thus brought up by the 
deceased he was not a keittima son, but that 
he is merely a #ilika son brought up. and 
adopted casually. They admitted that Ma 
Kywe and Maung Shwe Nyun sent the 
plaintiff to school at their Own expense, and 
initiated him into the priesthood, and that 
after this he lived with them till they died. 
Paragraph 6 of their written statement is as 
follows: “That as the plaintiff is a tilika 
son of the deceased. Maung To gave him 
in the month of Tazaungmon last a paddy 
Jand that had been accepted in mortgage 
for Rs. 600, three bullocks, a pair of gold 
earrings, and achettlongyg ard Rs. 50, cash 
out of the estate left by the deceased in the 
presence of plaintiff’s father N ga Kyaw Dun 
Zan, hisuncle Nga Shwe The and other 
lugyts. That as the plaintiff ag well as his 
father and uncle agreedto it they took the 
said properties in full satisfaction of their 
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claim. That, however, when the month of 
Nayon came plaintiff and his father Nga 
Kyaw Tun Zan came and said to Maung 
To that they would rather take Rs. 1,000 
cash than the properties that hal already 
been given tothem. That on this account 
Maung To borrowed Bs. 1,000 from other 
Personsand gave it to the plaintiff who then 
executed the document filed herewith with 
consent.” The document is to the following 
effect: “I do not want to take from the in- 
heritance left by father Maung Shwe Nyun 
and mother Ma Kywe the property, namely, 
the three pieces of paddy land, a house, seven 
bullocks, a pair of gold earrings and some 
paddy, the value of which is unknown. I 
want only Rs. 1,000 in cash. 9) 1 execute 
this document on a RBs. 2 stamp paver in 
witness that I shall be satisfied with this 
Rs. 1,000, and that I shall not appeal to 
arbitration by lugyčs nor shall I go to Court of 
law about this matter.” In paragraph 11 of 
the written statement the respondents make a 
reference to section 25 of Volume X of the 
Manukye and state that they are also entitled 
to their shares. 

As it has been found Maung Tet Tun was a 
minor when he executed the document set ont 
above it is not binding on him, 

e The Sub-Divisional Court found that 
Maung Tet Tun was a kezttima son of Maung 
Po (Shwe) Nyun and Ma E Tha and gave 
him the decree that he prayed for. The 
Divisional Court, on the other hand, found 
that he was only an apatittha or casually 
adopted son, andso only gave him a half 
share in the estate. This decree is now ap- 
pealed against, and the sole point for decision 
is whether Maung Tet Tun must be held to 
be the keittimu or apatittha son of Maung 
Shwe Nyur and Ma Kywe. The kettiima son 
has the full rights of inheritance of a natural 
son, whereas the apatittha son has only partial 
rights of inheritance. The apatittia son has 
nevertheless rights of inheritance, and the 
written statement of the respondents is in- 
consistent in this respect in the passage 
where it says that Ma Kywe and Maung 
Shwe Nyun said definitely that they were not ` 
desirous of bringing up Maung Tet Tun with 
right of inheritance. No doubt, the burden 
vf proof lies on Maung Tet Tun to prove that 
he was a ketitima son, and the question is 
whether he has done so. It ig clear that he 
was with Ma Kywe and Maung Shwe Nyun 
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from about the age of two years until they 
died. It is admitted thatthey sent him to 
school and initiated him into the priesthood 
at their expense. Maung Tet Tun’s natural 
father Maung Kyaw Dun Zan, his aunt Ma 
Tha Ya, and one Maung Talok, who describes 
himself as a cooly, state that he was 
adopted with the right of inheritance. Again 
there is the treatment that he received from 
Maung To after the death of Maung Shwe 
Nyun and Ma Kywe. Maung To allowed 
that he had rights of inheritance and tried 
to satisfy his claim with the payment of 
Rs. 1,000. 

The respondents produce no evidence that 
Maung Shwe Nyun and Ma Kywe stated that 
they were not desirous of bringing up 
Maung Tet Tun with the right of inherit- 
ance, but that they would only bring him 
up until he reached the age of discretion. 
Further, is it likely thathis father would 
have parted with him ifhe was not to be 
adopted as a keittima son? Itis likely that 
he would have been content that his son 
should only have the status of an apatiithe 
son? Moreover, looking at the definition 
of an apatittha son in the Digest of Buddhist 
Law the term would seem to refer to a foundl- 
ing, a child casually adopted whether its 
parents and relatives are known or not, a 
child casually adopted and brought up in the 
family of the adoptive parents being aban- 
doned by its natura] parents, a child casually 
adopted through compassion, a destitute child 
casually adopted. The principle underlying 
the definition of the term seems lo be that an 
apatittha adoption is a compassionaté one 
which takes place in consequence of the child 
being destitute with no one to maintain it 
through abandonment by, or the decease of 
its natural parents or some such similar 
cause. In this particular case such circum- 
stances did not exist, as Maung Kyaw Dun 
Zan, the natural father of Maung Tet Tun, 
was alive when his mother died and able to 
take care of him. There is no suggestion 
made that he abandoned or neglected his 
child on the mother’s death. It seems to me 
that there is no ground for holding that 
Maung Tet Tun was an apatittha son. He 
was either a keittima son, or was not an 
adopted son ab all. The direct testimony as 
‘to his adoption is much strengthened by the 
admitted way in which Maung ‘lo treated 
‘Maung TetTun. He treated him as an heir, 
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It is also confirmed by the manner in which 
Maung Tet Tun was treated by Maung Shwe 
Nyun and Ma Kywe and the fact that he lived 
with them from about the age of two years 
until they died. I, therefore, believe the. 
direct testimony as to the adoption. Ap-. 
parently Maung Shwe Nyun and Ma Kywe 
had no children, and when Ma Kywe’s sister 
died, with the consent of the father they 
adopted her child. For the reasons already 
given I must hold that it was a keittima 
adoption. 

I would aceordingly allow this appeal, set 
aside the decree of the Divisional Court and 
restore that of the Sub-Divisional Court, with 
costs in all Courts. 

Parlett, J.—I concur. . 
' Appeal allowed. . 


(s. c. 3 Bur, L. T. 185.) 

LOWER BURMA CHIEF COURT. 
Seconp Civiu APPkar, No, 189 or 1909. 
July 25, 1910. 

Present:—Mr. Justice Twomey. 
MAUNG PO KHET AND ANOTHER — 
APPELLANTS 
VEFSUS 
MAUNG SAN YA AND AnotTHeR—. 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 145— 
Liability of surety after suit once dismissed but subse- 
quently decreed on remand by superior Court. 

À security bond ceases to have effect, at any rate, 
for the purposes of section 145 of the Code of Civil 
Procedure when the suit is once dismissed, and the 
liability of the sureties is not revived by tho appellate 
Court’s order remanding the suitfor frial on the 
merits. 

Ma Biv. Kalidas, 5 L. B. R. 159; 3 Bar. L. T, 191; 
5 Ind. Cas. 985, followed. 


Appeal against the decree of the District 
Court of Pegu, dated the 10th June 1909, 
passed in Civil Appeal No. 37 of 1909, dismiss- 
ing the appeal of appellants (plaintiffs) against 
the order of the Township Court, Hjegu, dis- 
missing the application for execution in Civil 
Execution No. 38 of 1909. 

Mr. R. N. Burjorjee, for the Appellants. 

Mr. N. O. Dutta, for the Respondents. 

Judgment.—In a suit brought by 
plaintiffs-appellants in the Township Court, 
450 baskets were attached before judgment 
and the attachment was withdrawn on 
the present defendants-respondents execut- 
ing a security bond which provided that they 


Vol, VIII 


MAUNG THA DUN V, MAUNG MYA GYL 


would be responsible to the extent of Rs. 450 
which sum they undertook to pay whenever 
called upon by the Court to do so. Sub- 
seġuently the suit was dismissed ón a pre- 
liminary point. But the plaintiffs-appel- 
lants appealed and tbe District Court 
allowed the appeal and ordered the Township 
Court to re-admit the suit and determine it 
on the merits. After this remand the Town- 
ship Court decided the suit in favour of the 
plaintifis-appellants who then applied for 
execution against the sureties the present de- 
fehdants-respondents under section 145, Code 
of Civil Procedure (Act V of 1908). 
Both the lower Courts have held that the 
liability of the defendants-respondents ceased 
when the suit was first dismissed, by the 


Township Court and this view appears to be. 


in accordance with the recent ruling of 
Hartnoll, J. in Ma Bi v. Kalidas (1). It is 
now argued in second appeal that the present 
case is not governed by that ruling be- 
cause in that case the decree which the ap- 
pellant sought to enforce against the surety 
was the decree of the appellate Court ard 
not the decree of the Court of first instance. 
The contention is that the defendants-re- 


spondents in the present case bound them-. 


selves to be responsible for any decree which 
might ultimately be passed against the debtor 
by the Township Court. The terms of the 


sefurity bond are wide enough to warrant. 


this construction and the lower appellate 
Court did not lose sight of this fact for the 
learned Judge wrote in his judgment:—‘No- 
thing depends on the wording of the bond. If 


it gave the plaintiff more than he was entitled. 


to und.r the Code, it was void to that extent.” 
The question is whether this is a correct 
interpretation of the law. Order XXXVIII 
Rule 9 provides that where an order is made 


for attachment before judgment the Court. 


shall order the attachment to be withdrawn 
when the defendant turnishes the security re- 
quired or whenthe suit is dismissed. Thus 
if security had not been furnished the Town- 
ship Court on dismissing the suit brought by 
the plaintiffs-appellants would have been 
bound to withdraw the attachment. I think 
it follows from this provision, as held in the 
case cited above, that the security bond ceas- 
ed to have effect, at any rate for the purpose 
of section 145, when the suit was dismissed. 
It. would.b3 unreasonable to hold that the 


(1) 5 L. B. R. 156; 3 Bar, L. T. 191; 5 Ind. Cas. 985." 
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liability of the sureties was revived by the 
appellate Court’s order of remand, seeing 
that if there had been no security bond the 
order of remand could not have the effect of 
reviving the attachment before jadgment. 

On these grounds, the appeal is dismissed. 
But as the legal question was open to doubt, 
there will be no order as to cosis. 

Appeal dismissed, 


aman ee 


(s. c. 3 Bur. L. T. 186.) 

LOWER BURMA CHIEF COURT. 
MISCELLANEOUS CIVIL APPLICATION No, 51 
or 1910. 

ARISING OUT OF SPECIAL, Givin Arrear No. 71 
or 1909. 

Juiy 25, 1910. 
Present:—Mr. Justice Twomey. 
MAUNG THA DUN—APPELLANT 
versus 
MAUNG MYA GYI AND ANOTHER— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 58, clauses 
(a) and (c), 60—Relation of debtor and creditor—Sale 
or mortgage —Re-purchase—Limitation. 

Prima facie an absolate conveyance, in which there. 
is nothing to show that the relation of debtor and 
creditor should exist between, the parties, does not 
cease to be a conveyance so as to be commuted into a 
mortgage merely because there isa right to re- 
purchase the property. 

| Bhugwan Sahai v. Bhugwin 
Jur. 17 I. A. 98, followed. 

Alderson v. White,2 De. G. andJ.97 at p. 103; 4 
(x. s.) 125 ; 6 W. R. 242, followed. 

The test to apply is whether the relation of debtor 
and creditor subsists between the parties. If the 
relation does not oxist, the transaction does not fall 
within the general definition of mortgage in section 
58 (a) of the Transfer of Property Act and, therefore, 
cannot be regarded as a mortgage by conditional .sale 
within section 58 (c). 

A right of re-purchase, is lost if it is not exercised 
within the stipulated period and limitation in such 
cases does not begin to run from tho date of refusal 
to re-sell. ` 

Where a transaction was spoken of by the wit- 
nesses as a sale with a condition for re-purchase and 
there was nothing in tbe evidence to show that the 
relation of debtor and creditor subsisted between the 
parties: 

Held, that the transaction between the parties nob 
being a mortgage but asale with a condition for 
re-purchase, the principle of section 60 of tie Trans- 
fer of Property Act had no application to ik. 

Appeal against the decree of the Divisional 
Court of Delta, dated the 12th February 1909, 


passed in Civil Appeal No. 102 of 1908. 


Mr. Pennell, for the Appellant. 
Mr. Aung Din, for the Respondents, 


Din, 12 A. 887; 
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Judgment.—This application for a 
review of the order, dated the 8lst March 
1910, in Civil second Appeal No. 71 of 1909, 
was admitted because of an error on the face 
of the judgment. In the judgment it was 
inadvertently assumed that section 60 of the 
Transfer of Property Act had been brought 
into force in the Myaungmay district. The 
section is in force only in Rangoon and certain 
other large towns of the province. 


The Advocates for the parties have now 
been heard again and it has to be decided 
whether the decree already passed should 
be maintained on other grounds and if not, 
what decree should be passed in place of it. 


The Divisional Court, of which the decree 
was confirmed in this Court’s order of 3lst 
March 1910, held that as Mg. Tha Dun (the 
appellant in this Court) refused to allow 
Mg. Mya Gyi (the lst respondent) to 
re-purchase the land in dispute before the 
expiry of the stipulated period of 10 years, 
his possessior thereupon became adverse and 
the original vendor could sue for the enforce- 
ment of his rights at any rate within 12 
years of the date of the refusal. It was not 
considered necessary to discuss the validity 
of this argument because it was held that 
section 60 of the Transfer of Property Act 
applied and that Mya Gyi was, therefore, 
not bound by the 10 years’ limit at all. As 
it is now clear that section 60 is not in force, 
the Divisional Judge’s argument may be 
examined. It rests on the assumption that 
up tothe time when Mya Gyi made his first 
offer to re-purchase, Tha Dun’s possession 
of the land was not adverse to Mya Gyi. 
This view might be correct if the original 
transaction was a mortgage by conditional 
sale and not a sale with a stipulation provid- 
ing for re-purchase. It has been assumed in 
the previous judgment in this case and in the 
Divisional Court’s judgment that there is 
no distinction between the two things, but 
the learned Advocate for the appellant points 
out that they are not identical and refers to 
the English case Alderson v. White(1), where 
it was held thatthe Court ought not to cnt 
down the rights of the purchaser unless it 
can see its way clearly to his having the 
rights of the creditor. This was followed 
by the Privy Council in Bhagwan Sahai v. 

(1) 2De.G.&J.97atp. 105; 4 Jur. (N. s.) 125; 
6 W. R. 242. 
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Bhagwan Din (2), in which it was laid down 
that prima facie an absolute conveyance, in 
which there is nothing to show that the 
relation of debtor and creditor should exist 
between the parties, does not cease to be a 
conveyance so as to be converted inio a 
mortgage merely because there is a right to 
re-purchase the property. It is clear, therefore, 
that the test to apply is whether the relation 
of debtor and creditor subsists between the 
parties. If this relation does not exist, 
the transaction does not fall within the 
general definition of mortgage in section 58, 
(a) of the Transfer of Property Act and, 
therefore, cannot be regarded asa “mortgage 
by conditional sale” within section 58 (c). 
In the present case though the witnesses 
speak of a right of “redemption” to be ex- 
ercised within 10 years, the transaction is 
referred to as a sale with a condition for re- 
purchase and there is nothing in the evidence 
to show that the relation of debtor and 
creditor subsists between Mya Gyi and Tha 
Dun. Such being the nature of the transac- 
tion, it follows that there was no change in 
the nature of Tha Dun’s possession giving 
rise to fresh period of limitation from the 
date of his refusal to allow re-purchase in 
1902 (3. e., before the expiry of the stipulated 
period of ten years.) 

It is argued on behalf of the respondent 
that having actually cffered to re-purchase 
within the stipulated period, he complied with 
the terms of the stipulation and the appellant 
is bound to allow re-purchase. On Tha 
Dun’s refusal to allow re purchase in 1902, 
Mya Gyi brought a snit in the Township 
Court to enforce his right. This suit was 
not decided as the Township Judge found 
that it was beyond his jurisdiction and 
referred Mya Gyi to the Sub-Divisional Court. 
Mya Gyi allowed six years to roll by and 
then brought the present suit in the Sab- 
Divisional Court. Meanwhile the stipulated 
ten years’ period had expired. 

If the transaction were a mortgage by con- 
ditional sale, it would be necessary to con- 
sider whether Mya Gyi should be kept to the 
strict terms of the bargain. Although sec- 
tion 60 of the Transfer of Property Act is not 
in force in the district, it would have to be 
considered whether the principle of that sec- 
tion should be applied as a principle of 
justice, equity and good conscience. The 

(2) 12 A, 887; 17 T. A. 98, 


Nn. 
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present learned Judicial Commissioner of 
Upper Burma in Nga Kyaw v. Nga Ya Nut 
(3) expressed a doubt whether agreement 
such as that referred to inthe Lower Burma 
decision in Shwe Maung v. Shwe Yit (4) 
ought to be given effect inthis province. But 
in the last cited case, the Judicial Com- 
missioner, Lower Burma, (Mr. Fulton) was 
clearly ‘of opinion that the principle in ques- 
tion was not of such universal application 
that it should be adopted as a rule of justice, 
equity and good conscience. He found 
that the doctrine “once a mortgage always 
a mortgage” had never been recognized as 
the law in Burma. In any case the transac- 
tion between the present parties not being 
a mortgage butasale with a condition for 
re-purchase, the principle of section 60 has 
no application to it. It must be held that 
Mya Gyi was strictly bound by the terns of 
the condition and as he failed to re-purchase 
within ten years, he lost all claim to the land. 
When his suit in the Towrship Court was 
disallowed, he still had several years to bring 
asuit in the Sub-Divisional Court before the 
expiry of the stipulated period. He neglect- 
ed to do so and his abortive attempt to 
enforce the condition for re-purchase within 
the stipulated time connot avail him now. 

The application for review is granted and 
the decree of this Court dated the 3lst March 
is annulled. The decree of the Divisicnal Court 
isket aside and that of the Sub-Divisional 
Court is restored. The responderts will pay 
the costs of the appellant throughout and will 
also pay the proper Coart-fee on their appeal 
in the Divisional Court. 


Application granted. 
(3) U. B. R. (1907) Mortgage 3. 
(4) S. J. L. B. 549. ° 





(s. c. 3 Bur. L. T. 188.) 

LOWER BURMA CHIEF COURT. ] 
CRIMINAL Revision No. 180-B or 1910. 
July 30, 1910. 

Present:—Mr. Justice Hartnoll. 
EMPEROR 
TETSUS 

MAUNG PO TOK. - 

Burma Municipal Act (ITI of 1898), ss. 92 (3), (4), 
180 — Act of building without permission not punishable 
—Absence of any notice to the accused regarding his 
breach of law or bye-law—Appeal—Continuing breach. 

Maung Po Tok was prosecuted under section 180 of 
the Burma Municipal Act No. III of 1898 under the 
following circumstances. He applied for permission 
to erect a zayat putting in plans, which were approved 


wha 
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of by the Municipal Committee, Bassein. He then 
erected the zayat in contravention of the plans, for 
he proceeded to erect a portico. Complaint was 
made and he was ordered by written notice to stop 
going on with the erection of the portico. After that 
Po Tok asked that the portico be allowed to stand, 
but the President of the Committee rejected the 
request and ordered Po Tok’s prosecution for building 
contrary to the plan. The Magistrate found that he 
did not stop when ordered to do so and that no notice 
appeared to have been issued requiring him to pull 
down or dismantle the extension. He found that Po 
Tok had departed from the sanctioned plan without 
permission and that he had erected, or begun to erect, 
in contravention of the bye-laws, the portico. He 
found him guilty ofa breach, in contravention of 
section 92 (3), (4) of the Municipal Act and bye-laws 
framed under the Act and directed that he pay a fine 
of Rs. 50 and in case of a continuing breach a further 
fine of Rs.5 aday forevery day in which tho 


` erection continues to exist after seven days from the 


25th May. 

Maung Po Tok then applied for revision of this 
order to the Sessions Judge who referred the case to 
the Chief Court: 

Held, that although at first sight the order of the 
Magistrate might seem to be more than an order of 
fine of Rs. 50 only and, therefore, appealable, but that 
looking at the facts, there was no continuing breach 
of any notice issued by the Municipality, as no notice 
was proved to have been issued under section 92 (8) 
or (4) requiring the portico to be altered or 
demolished; that, therefore, that portion of the order 
seemed tobe meaningless and inoperative and 
appeared to be only one for Rs. 50 and was thus not 
appealable. 

Section 180 makes punish:ble the disobedience of a 
bye-law or any lawful direction givenby the Com- 
mittee by public notice undor the powers | conferred 
upon it by Chapter VI or any notice in writing Jaw- 
fully issued by it under the powers so conferred or 
failare to comply with the conditions subject to which 
any permission is given by the Committee under 
those powers. , 

An ereciion in contravention of plans is not in 
itself or by itself alone punishable, as there is no 
bye-law rendering punishable the mere erection of a 
building in contravention of a plan. 


Reference made by the Sessions Judge 
Bassein, in his order in Criminal Revision 
No. 121 of 1910, dated the 6th June 1910, 
with a recommendation that the fine of 
continuing breach passed by the Headquarters 
Magistrate, Bassein, in Criminal Regulation 
Trial No. 32 of 1910, under section 92 (3) (4) 
Municipal Act, be set aside. 

Judgment.—Maung Po Tok was 
prosecuted under section 180 of the Burma 
Municipal Act under the following circum- 
stances. He applied for permission to erect 
a zoyat, putting in plans which were ap- 
proved of by the Municipal Committee, Bassein. 
He then erected the zayat in contravention 
of the plans, for, he proceeded to erect a 
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portico. Complaint was made, and he was 
ordered by written notice to stop going on 
with the erection of the portico. The 
order ended: “ You can only go on working 
when you receive another order.” There 
is then evidence to the effect that Po Tok 
asked that the portico be allowed to stand, that 
the President of the Committee rejected 
this request, and ordered Po Tok’s prosecu- 
tion for building contrary to the plan. 

The Magistrate found that he did not 
stop when ordered to do so, and that 
no notice appeared to have been issued 
requiring him to pull down or dismantle 
the extension. He found that Po Tok had 
departed from the sanctioned plan without 
. permission, and that he had erected or begun 
to erect in contravention of the bye-laws, 
the portico. He found him guilty of a 
breach in contravention of section 92 (3) (4) 
of the Municipal Act and bye-laws framed 
under the Act and directed that he pay a 
fine of Rs. 50 and in case of a continuing 
breach, a further fine of Rs. 5 a day for 
every day in which the erection continues 
to exist after seven days from the 25th 
May. 

Maung Po Tok then applied to the 
Sessions Judge for revision of this order and 
the rase has been sent to this Court by the 
Sessions Judge with the following 
remarks:— 

“The first point for determination is whe- 
ther, in view of section 439 (5) of the Code 
of the Criminal Procedure, the application 
hes or whether the order is appealable. At 
first sight it would appear that the order 
of the Magistrate was more than an order 
of fine to the extent of Rs. 50 only and so 
is appealable. But looking ‘at the facts 
there is no continuing breach of any 
notice issued ‘by the Municipality. No 
notice is proved to have been issued under 
section 92 (3) or (4) requiring the portico 
to be altered or demolished. That portion 
of the order seems, therefore, to be meaning- 
less and inoperative and so the order appears 
to be only oneof Rs. 50 only. If 50, it is 
not appealable and an application in revision 
lies.” 

“ I am unable to see that the erection in 
contravention of plans is in itself, or by 
itself alone, punishable. Section 180 makes 
punishable the ‘disobedience `of a bye-law 
or’ any lawful direction given by the Com- 
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mittee by public noticas under the powers 
conferred upon it by Chapter VI or by 
any notice in writing lawfully issued by 
it under the powers so conferred or failure 
to comply with the conditions subject. 
to which any permission was given’ by the 
Committee to him: under those ` powers. 
There is no bye-law that I can find rendering 
punishable the ‘meré’ rection of a building 
in contravention of a plan. f a 
Section 92 (1) renders obligatory the 
giving of a notice in writing of the intention 
to erect or re-erect, if so required) by a 
bye-law made`by the Committee. A bye-law. 
has so been made by the Bassein Municipal 
Committee. Failure to give such notice would 
be punishableunder section 180. Section 92(2) 
only deals witli the powers of the Committee 
within a period of six’ weeks after the 
receipt of the notice, Section 92 (3) and 
(4) gives power to the Committee to 
require a building to be altered or demo- 
lished. No such notice is proved here. 
There was only a notice to ‘stop building, 
which” is quite a different ‘matter. As 
cannot find any bye-law rendering punishable 
the mere act of building contrary to the 
plans, I ars.of opinion that Po Tok has been 
wrongly corivicted, i S 
` I, therefore, ‘set ‘aside the conviction “and 
sentence and direct that all fines paid by 
him be refunded to him. oe 
If the Committee desire to do’ away with 
the portico, it should proceed by way of a 
formal notice under section 92 (4) of the 
Burma Municipal Act. Hi 
i . Conviction sét aside. ` 


A 





(s. c. 8 Bur. L. T. 140) >>> 
LOWER BURMA CHIEF COURT. 
Civit Revision No. 21 or 1910. 
» August 4, 1910. 
Present:—Mr. Justice. Twomey. 
U KYAW MYA— APPLICANT 
Ka lu) versus : 

MI WIN THANDA-—RESPONDENT, 
Animal—Dog—Knowledge of master that his dog has 
become mad—Proof of such knowledge necessary— ` 

Negligence. 

Ifthe owner of a dog knows that it is mad and 
omits to tie up or destroy it and the dog bites another . 
man’s cow and the cow dies of hydrophobia in conse- 
quence, the owner of the dog would probably be held 
liable for the damage done. |‘. 
` It is essential in cases of this Kind for the plaintiff. 
to show that the damage doné was caused or rendered 
possible by ‘the’ defendant’s negligence. ; 


Vol. VIII} 

WADARA DEVAN V. MA KIN. 
-Mi Shwe Mi v. Kapila Maistry, U. B. R. 1902-03, Tort, 
1, followed. 

Appeal against the decree of the District 
Court, Kyaukpyn,. dated the lst November 
1909, passed in Civil Appeal No. 60 of 1909, 
confirming the decree of Township Court 


of Cheduba, passed in Civil Suit 
No: 216 of 1909. 
- Mr. Ba -Hla Oung, for the Applicant. 


Judegment.—Respondent in this case 
was awarded Rs. 27 as damages for the 
loss of two cows which are alleged io have 
died from the effects of bites by a mad 
dog belonging to the appellant. 

The appellant denied ownership of the 
dog, disputed the- value put upon the cattle 
by the respondent and denied negligence. 
His appeal ‘to. the . District Court was 
dismissed and I regret to note that the 
District Judge dealt with -the appeal in a 
very perfunctory manner neglecting alto- 
gether to consider the pleas as to value and 
ownership. Both the lower Courts also 
overlooked: the essential point in uhe case, 

namely, whether negligence had been proved. 
- The evidence is very incomplete. It is 
proved that the respondent's cattle were 
bitten by a dog, but it is not proved that the 
dog was mad or that the death of the cattle 
resulted-from the bites, There is no. evidence 
showing how long after the dog bib them the 
cattle died ot whether “it was of hydro- 
phobia that they died. The witnesses say 
that the dog was mad but there is nothing 
to show what symptoms `of rabies appeared 
except that the dog bit cattle belonging to 
other persons as well as the respondent's cows 
and -that it was thought well to destroy 
the dog It is statéd by several witnesses 
that the dog was mad, for*2 or 8 days 
before it bit respondent’s cows buat. in the 
absence of any evidence as to symptoms 
of rabies these statements are worth very 
little. Two witnesses say that the dog bit 
a woman named Ma Le-2 or 3 days before 
biting respondent’s cows, but from the evi- 
dence of another witness it appears that the 
doz merely chased her. The respondent’s 
cows were apparently the first cattle bitten 
by the dog. 

A silimar case is reported in the Upper 


Burma Rulings for 1902 03 Mz Shwe Mi v. 


Kapila Maistry.(1). In that case the law 
applicable to the subject is fully” discussed, 


(1) U. BIR. 1902-03, Tort, 1, - 
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It was laid down that it is essential in 
cases of this kind for the plaintiff to show 
that the damage done was caused or rendered 
possible by the defendant's negligence. 

Even assuming that the dog really belong- 
ed to the appellant, there is no evidence of 
negligence on his part, It is not shown 
that the dog evinced any observable symp- 
toms of rabies before biting the respondent’s 
cattle. If the owner of a dog knows that 
itis mad and-omits to tie up or destroy 
it and the dog bites another man’s cow 
and the cow dies of hydrophobia in conse- 
quence, the owner of the dog would probably 
bė held liable for the damage done. But 
there is no proof in this case that the 
appellant knew the dog to be mad or had 
any reason to suspect that it was mad before 
it bit the cows or that the cows died in 
consquence of the bites. It would, therefore, 
ba unjast to hold the appellant liable. 
>` The decrees of the lower Courts are set 
aside and the plaiatiff’s suit is dismissed 
with costs in all Courts. 4 

. y = Decree set aside. 


: (s. c. 3 Bur. L. T. 14L.) 
LOWER BURMA CHIEF COURT, 
_ Secosp Civin APPEAL No. 249 or 1909. 

August 8, 1910. 
Present:—Mr. Justice Twomey. 
K. WADARA DEVAN— APPELLANT 
VETSUS 


MA KIN—RESPONDENT, 

Contract Act (IX of 1872), s. 35, Paras. 1 & 2— 

Sur ety’s liability on judgment- debtor’ s death before 
specified date—Civil Procedure Code (ActV of 1903), s. 
145—Surety bond—Personal liability—Registration. 
: The appellant oxecuted a surety bond for.the pay- 
ment of a decretal debt, due by another person to the 
respondent. The appellant, by the terms of the bond, 
bound himself to make the judgment-debtor come and 
deposit the decretal amount and costs in Court by a 
specified date and undertook to pay the amount him. 
self if the judgment-debtor failed to do so. There 
was a further provision that if the surety failed- to 
pay, the Court could take his house in satisfaction. 

The judgment-debtor diced before the specified date 
and the surety then disputed his own liability to pay 
onthe ground thatthe contract had become void 
under section 35, para. 1 of the Contract Act: 


` Held, that the second para. of that section applied 
and not the first, and thatthe specified uncertain 
event was the payment of the decretal debt by tho 

judement-debtor and that as that event did not 

happen bofore the specified date, th? contingent 
contract became enforceable. ` 
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It was further contended that the surety bond was 
inoperative for want of registration as it purported 
to affect a house worth over Rs. 100: 

Held, that, as there was a distinct and separate 
personal undertaking to pay the decretal debt, the 
bond was admissible inevidence for the purpose of 
proving this undertaking. 

Held, further, that there was nothing to prevent 
the respondent from applying for execution, against 
the honse under section 145 of the new Code which 
was in force when the judgment debtor died and when 
the proceedings against the surety were instituted 
and that it was according to the terms of section 
145 that the case fell to be decided. 


Appeal against the decree of the District 
Court, Hanthawaddy; dated the 14th June, 
1909, passed in Civil Miscellaneous Appeal 
No. 62 of 1909, reversing the decree of the 
Township Court, Kyauktan, in Civil Execution 
No. 354 of 1908. 

Mr, Maung Pu, for the Appellant. 

Mr. Hay, for the Respondent. 

Judgment.—in this case the appel- 
lant executed a surety bond for the payment 
of adecretal debt, due by another person to 
the respondent. The appellant, by the terms 
of the bond, bound himsef to make 
the judgment-debtor come and deposit the 
decretal amount and costs in Court by a 
specified date, and undertook to pay the 
amount himself if the judgment-debtor failed 
to do so. There was a further provision 
thatif the surety failed to pay the Court 
could take his house in satisfaction. 

The judgment-debtor died before the specifi- 
ed date and the surety then disputed his own 
liability to pay on thegroand that the con- 
tract had become void under section 85, para. 
1, Contract Act. 

I think there can be no doubt that the Dis- 
trict Court was right in holding that the 
second para. of that section applies and not 
the first. The spécified uncertain event is 
the payment of the decretal debt by the judg- 
ment-debtor and as that event did not happen 
before the specified date the contingent con- 
tract became enforceable. 


It is further contended that the surety bond 
is inoperative for want of registration as it 
purports to affect a house worth over Rs. 100. 
There is, however. a distinct and separate 
personal undertaking to pay the decretal 
debt and the bond was admissible in evidence 
for the purpose of proving this undertaking. 
There is nothing to prevent the respondent 
from applying for execution against the 
house under section 145 of the new Code. 
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It is true that the new Code was not in 
force when the appellant signed the bond. 
The corresponding section of the Code then 
in force (section 253) provided only for exe- 
cution against sureties in the case of surety 
bonds executed before the passing of the 
decree. But the new Code was in force 
when the judgment-debtor died and wher 
the proceedings against the surety (appel- 
lant) were instituted, and it is according to 
the terms of section 145 that {the case falls 
to be decided. 

The appeal is dismissed with costs. 

Appeal dismissed. 


(s. c. 3 Bur. L. T. 142.) 
LOWER BURMA. CHIEF COURT. 
Seconp Civin Appean No. 202 or 1909. 

' August 8, 1910. 
Present:—Mr, Justice Twomey. 
AHMED ALI—APPELLANT 
versus 
MAUNG TON AND ANOTHER—RESPONDENTS. 


Practice—Proceedings subsequent to preliminary dec- 
rees for redemption and sale—Limitation Act (XV 
of 1877), Sch. II, arts. 178 and 179—Civil Procedure 
Code (Act XIV of 1882), s. 232. ; 

Proceedings subsequent to preliminary decrees for 
redemption and sale are not governed by the Civil 
Procedure Code or the Limitation Act. 

Maung Pe v. Ma Baw, 4L. B. R. 83, followed. 

The appellant was the assignee of a mortgage 
decree passed against the two respondents on the 
22nd June 1904 by the Sub-Divisional Court of 
Toungoo. The property to which the decree related 
was in the Pegu District. The original decree-holder 
applied to the Sub-Divisional Court of Pyu in the 
Toungoo District to execute the decree onthe 29th 
January 1903, but this application was dismissed for 
non-payment of process fees. 

The appellant next applied on the 9th August 1907 
tothe Sub-Divisional Court of Toungoo describing 
himself as the assignee of the decree and asked for a 
certificate of non-satisfaction to be forwarded to the 
Pegu Sub-Divisional Court in whose jurisdiction the 
mortgaged property was situated. The application 
was granted and in the certificate the appellant 
was described as decree-holder. 

The proceedings in Pegu were successful and the 
appellant took no further steps till the 4th August 
1908, when he applied to the Sub-Divigional Court of 
Toungoo to issue notices under proviso (a) to section 
232 of the Civil Procedure Code, 1882. The Sub- 
Divisional Court held that the application was time- 
barred as the application of the 29th January 1906 
was made to the wrong Courtand more than 3 years 
had elapsed from the date of the original decree. 
This decision was confirmed by the Divisional Court: 

Held, that the application which was dismissed by 
the Sub-Divisional Court was not an application to 
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enforce the decree for sale but a preliminary applica- 
tion for issue of notice under section 232 of the Civil 
Procedure Code, which did not apply to those pro- 
ceedings and that the proper course was for the 
assignee to apply to the Court for an order of sale in 
pursuance of the preliminary decree, as the assignee’s 
status had already been recognised by the Toungoo 
Court in the earlier proceedings of 1907 and his name 
been substituted for that of the original decree-holder: 

Held, further, that the application of the 4th 
August 1908 was unnecessary and thatthe lower 
Court were technically right in dismissing it. But 
that the dismissal did not affect the appollant’s right 
ns assignec of the original mortgagee to obtain an 
order absolute for sale of the property in continuation 
of the decree of 22nd June 1904 and that if he applied 
for such an order, his application would not be 
governed by article 178 or 179 of the second Sche- 
dule of the Limitation Act. 


` Appeal against the decree of the Divisional 
Court of Toungoo, passed on the 9th 
November, 1908, in Civil Appeal No. 124 of 
1508, dismissing the appeal of the appellant 
(plaintiff) against the decree of the Sub- 
Divisional Court of Toungoo, in Civil Mis- 
cellaneous No. 11 of 1908. 

Mr. N. N. Sen, for the Appellant. 

Mr. May Oung. for the Respondents. 

Judgment.—tThe appellant is the 
assignee of a mortgage decree passed against 
the two respondents on 22nd June 1904 by 
the Sub- Divisional Court of Toungoo. The 
property to which the decree related is in 
the Pegu District. The original decree- 
holder applied to the Sub-Divisional Court 
of Pyn in the Toungoo district, to execute the 
decree on 29th January 1906, but this 
application was dismissed for non-payment of 
process fees. The present appellant, Ahmed 
Ali, next applied on 9th August 1907 to the 
Sub- Divisional Court of Toungoo, describing 
himself as the assignee of the decree and 
asked for a certificate of non-satisfaction to 
be forwarded to the Pega Sub-Divisional 
Court in whose jurisdiction the mortgaged 
property was situated. This application was 


granted and in the certificate, Ahmed Ali was - 


described asthe decree-holder. The proceed- 
ingsin Pegu were unsuccessful and the ap. 
pellant then took no further steps till 4th 
August 1908 when he applied to the Sub- 
Divisional Court of Toungoo to issue notices 
under proviso (a) to section 232 of the Civil 
Procedure Code. The Sub-Divisional Court 
held that the application “was time-barred, 
the application of 29th January 1906 having 
been made to the wrong Court, and more 
than 3 years having elapsed from the date of 
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the original decree. The Divisional Court 
on appeal confirmed this decision. A second 
appeal is now preferred on the following 
grounds, ramely, 

(a) that the Limitation Act does not apply 
to the case, and 

(b) that the lower Courts overlovked the 
execution proceedings of 1907 (Civil Execu- 
tion No. 56 of 1907) in the Toungoo Sub- 
Divisional Court. 

Up to the Ist January 1939 the Code of 
Civil Procedure contained no special pro- 
visions governing suits relating to mort- 
gages of immovable property and the 
provisions of the Transfer of Property Act 
regulating such suits were in force only 
in Rangoon and certain other large towns. 
The ruling of Irwin, J., in Mg. Pev. Ma 
Baw (1), deals with the question whether 
proceedings subsequent to preliminary decrees 
for redemption and sale were governed by the 
Civil Procedure Code and the Limitation Act. 
The learned Judge following a course of 
decisions by the Caleutta High Gourt, held 
that they were not. It has not baan urged 
before me that Mr. Justice Irwin’s ruling is 
erroneous although it conflicts with cartain 
decisions of the Allahabad and Madras High 
Courts * 

The application which has been dismissed 
by the Sub-Divisional Court was nob an 
application to enforca the decrea for sale 
but a preliminary application for issus of 
notice—section 232 of the Civil Procedure 
Code. Seeing that the proceedings were not 
proceedings in execution under Civil Pro- 
cedure Code, it follows that the provisions 
of section 232 did not apply to them and the 
proper course was for the assignee to apply 
to the Court for an order of sale in pursuance 
of the preliminary decree. The assignee’s 
status had already been recognized by the 
Toungoo Court in the earlier proceedings of 
1907, and his name had been substituted 
for the original decree-holder’s name. The 
conclusion at which I arrive is that the 
application of 4th August 1908 was unneces- 
sary and the lower Courts were, therefore, 
technically right in dismissing it. Bat the 
dismissal does not affect the appellant’s 

(1) 4 L. B. R. 83. 





#See cases cited at foob of page 3824 Shep- 
hard and Brown’s Commentaries on Transfer of Pro- 
perty Act. 
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right as assignee of the original mortgagee 
to obtain an order absolute for sale of the’ 
property in continuation of the decree of 
220d June 1904, and if the appellant applies 
for such an order his application will not be 
governed by article 178 or 179 of the second 
Schedule of the Limitation Act. 

. The appeal is dismissed but there will be 
no order as to costs. 

Appeal dismissed. 


> (s. c. 3 Bur. L. T. 148.) 
LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 208 or 1910, 
: August 25, 1910. . 
Present::—Mr. Justice Twomey. 
EMPEROR—APPELLANT 
Versus 
SIT NYHIN AND OTHERS— RESPONDENTS. 
Burma Gambling Act (I of 1898), ss. 6, 7, 11—. 
Criminal Procedure Code (Act V of 1898), ss. 103, 342 
—Search—Respectable persons in the locality— Stress 
op the words ‘respectable’ and not on ‘locality ’—Présuinpe 
tion under s. { of the Burma Gambling Act not optional: 
Duty of Magistrates to sift correctness of informations 
on which they are asked to act under s. 6. 
The object. of section 103, of the Code of 
Criminal Procedure in requiring that respectable‘ 


inhabitants of the “locality” should be called to wit- ' 


ness the search, is to ensure that false evidence may_’ 
not be fabricated. The important pointisthat the men 
called in should be persons of some standing whose - 
word can be believed, not that they should be persons 
living within a stone’s throw of the house which is 
to be searched; the stress is on the word ‘ i aa 
and not on the word ‘ ‘locality’. 

Therefore, for the purposes of section 103, a | person 
living in aguarter within hail of the place to be 
searched may reasonably be regarded as aninhabitant 
of the locality, even if a river flows between. 

The presumption under section 7 of the Gambling 
Act is not optional for the Magistrate to make. He is 
bòand to presume that the house was a common. 
gaming house until the contrary is proved. 

The ‘house of the lst respondent, Sit Nyein, in an 
outlying part.of Wakema Municipality, was entered 
by two Magistrates, who found a gambling ring of 
about 20 persons. The. ring broke up and the gamb- 
lers fled, but the Magistrates and their companions 
managed to arrest 9 of them. Three packs of cards. 
and Rs. 25 in cash were found in the gambling ring: 

Held, that the presumption described in section 7 
of the Gambling Act arose in the case and unless the 
accused proved that the house was not a common - 

‘gaming house, the Magistrate was bound to convict. ; 

The provisions of sections Gand 7 of the Burma 
Gambling Act may cause great hardship if the Magis- 
trate, who issues the warrant, himself- makes a raid 
and does so without good reason for believing that 
vhe house to be entered isa common gaming house, 
Ft -behoves Magistrates to--sift information most 

, Carefully before acting under section 6, the -effect of. 
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which isto throw on the accused the burden of 
proving that the hoase which is raided is not a com- 
mon gaming house, 

Two respondents denied the offence charged 
against them under section 11 of the Gambling Act: 


- Held, that it was the duty of the Magistrate at the 
close of the prosecution to examine those persons 
under section 342 of the Criminal Procedure Code and 
to call upon them for their defence; that as those. 
requirements were disregarded, those accused could ` 
not be said to have had a fair trial: 

Held; therefore, that so far as these respondents- 
were concerned the order of the Sessions Court, which. 
set aside their convictions, would stand. 

Appeal against the order of na KAG of 
offences under sections ll and 12, Gambling 
Act, passed by the Sessions Judge, ` Delta, on 
appeal, in favour of the respondents, in’ 
Criminal Appeal No. 590 of 1909. - 

The Assistant Government Advocate, for the 
Oppusite Party. 7 

Judgment.—tThis is an appeal ow 
behalf of the Local ‘Government under section 
417, Code of Criminal Procedure, against 
the order of Sessions Court,- Delta Division,’ 
reversing on appeal the-convictions of the 
18 respondents under sections 11 and 12, 
Gambling Act. Notice of the appeal ia 
been given to all the respondents except the‘ 
2nd, Maung Tha Dwe, and the appeal against 
this man’s acquittal is not pressed. 

“The house of the lst respondent, Sit Nyein, 
in an outlying part of. Wakema Municipality, 
was entered by two Magistrates who ‘found: 
a gambling ring of about twenty persons. 
The ring broke up and the gamblers fied,’ 
but the Magistrates and their companions: 
managed to arrest nine of them, Three 
packs, of cards and some Rs. 25. in cash- 
were found in the gambling ring. ‘Among 
the gamblers were several -poli¢emen in: 
plain: clothes. The provisions of section 6. 
” ofthe Gambling Act had been fully complied 
with by the Township Magistrate before the’ 
raid. The -Sub-Divisional Magistrate who: 
tried the respondents held that the presump- 
tion described in section- 7 arose, and as this. 
presumption was not rebutted, he convicted 
the respondents and sentenced kem “to pay 
various fines. | - z 

On appeal the learned Sessiqns see kali: 
that the entry under section 6 was not in 
accordance with law because the two respect-- 
able inhabitants called to witness the search 
were not residents of Tawkanut, the quarter: 
of -Wakema where the gambling took place, 
but lived-in Wakema propér which is separat-- 
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ed by a branch of the Irrawaddy from 
Tawkanut. It appears that the Magistrates 


who carried out the raid brought two elders 
with them from Wakem proper because ib 
was apprehended that the gamblers might 
get wind of the impending raid if steps were 
taken to call elders from Tawkanut itself. 
Tawkaunt is said to be within call of 
Wakema and is an integral part of the 
Municipality. Section 103, Code of Criminal 
Procedure, which applies to searches under 
the Gambling Act requires that respectable 
inhabitants of the “locality in which the 
place to be searched is situated” should be 
called to witness the search. The object, of 
course, is to ensure that false evidence will 
not be fabricated. The important point is 
that the men called in should bə, persons of 
some standing whose word can be believed, 
not that they should be persons living within 
astone throw of the house which, is to bə 
searched. The stress is on the word “respect- 
able” and not on the word “locality.” The 
respectability of the two elders called in this 
case is not impugned ani I think that, for 
the purpose of section 103, a person living 
in a quarter within hail of the placa to be 
searched may reasonably be regarded as an 
inhabitant of the locality, even if a branch 
of the Irrawaddy flows between. 

In my opinion, therefore, there can be no 
doubt that the presumption described in sec- 
tion 7 of the Gambling Act arose in this 
case.. That is not a presumption which it 
was optional for the Magistrate to make. He 
was bound to presume that the-house was a 
common gaming house until tbe contrary 
was proved, and as the accused persons 
failed to prove the contrary. the Magis- 
trate was bound to convict, The pro- 
visions of sections 6 and 7, Burma Gambling 
Act; may cause great ‘hardship if the Magis- 
trate who issues the warrant and himself 
makes a raid under section 6 does so without 
good reason for believing that the house to be 
entered is really a common gaming house. 
Tt behoves Magistrates to sift information 
most carefully before acting under section 6, 
‘the effect of which is to throw on the accused 
the burden of proving that the house which 
is raided is not a common gaming house. 
‘But in the present case I think no exception 
can be taken to the Magistrate’ 8 proceedings, 
-In his evidence he said “I had an informer, 
‘Iam unable to divulge his name [see ssc- 
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tion 6] I enquired and verified carefully that 
commission was baing taken from (sic by) 
the house owner. I balieve him as I knew 
him very well and knew him to be trust- 
worthy. Further, he was able to give me the 
names of the people gambling: as there were 
people from distant villages, I believed that 
the gambling was illegal. On the second 
night I sent a man to enquire. I do not wish 
to give his name. He also came back with 
news of illegal gambling.” 

This witness is an officer of experience and 

as the Sub-Divisional Magistrate remarks 
“due weight has to be attached to his estimate 
of the informer.” 
- When the offences under sections 11 and 
12 wera explained to the ‘accused the first 
eleven accused showed no cause against con- 
viction. They included three policemen who 
presumably were well aware of the provisions 
of the Gambling Act. In their appeal to the 
Sessions Court they afterwards pleaded, that 
there was no proof of illegal gambling, and 
when the cise was remanded by the Sessions 
Judge for further enquiry, the accused, Ba 
Gyan, a Sub-Inspector of Police, went s> far 
as to say ‘I ordered thatno commission was 
to be taken, everyone who was upstairs heard 
me say this’ This statement was clearly 
unworthy of belief in view of Ba Gyan's 
previous admission “I did gamble, I am 
guilty. I have no cause to show against 
conviction.” If there had merely been a 
friendly game of cirds, without profit or gain 
to the house owner, Ba Gyan would certainly 
have said so at first. 

It appears that the house is in a respect- 
able quarter and that the house owner (Ist 
accused) is a man of substance. But the 
Sessions Judge was nob justified in inferring 
from these facts that the house was nota 
gommon gaming house. Itis unfortunately 
not uncommon inthis country for wealthy 
and outwardly respectable Burmese und 
Chinese to promote or take part in illegal 
gambling. The learned Sessions Judge also 
noted that when policemen wink at illegal 
gambling they do not as a rule attend in 
person, and considered that the presence of 
policemen among the card players in this case 
-went “a long way to support the theory of a 
‘private entertainment given by a well-to-do 
man to friends and neighbours and not a 
public gathering for gaming for illegal 
profit.” This reasoning appears to be faulty, 
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Burmese policemen are not exempt from the 
national passion for gambling, and their 
sense of duty is not always so lively as to 
prevent them from taking part in illegal 
gambling. It is not necessary to suppose 
that Ba Gyan and his fellow policemen 
levied blackmail from the house owner. 

In deciding that “this was nota case of a 
public (sic) gaming house at all, even if the 
presumption under section 7 of the Burma 
Gambling Act arose’, the learned Sessions 
Judge disregarded the obligatory nature of 
the presumption under section 7. The pre- 
sumption must prevail “until the contrary is 
proved,” and there being no proof to the 
contrary in this case the convictions of the 
lst to 11th accused should have been upheld. 

As regards the remaining seven accused 
persons the convictions are bad for a different 
reason. These persons denied the offence 
charged against them under section 11 of the 
Gambling Act and it was, therefore, the duty 
of the Magistrate, at the close of the prose- 
cution, to examine these persons under sec- 
tion 342 of the Code of Crim‘nal Procedure 
and to call upon them for their defence. 
These requirements of the law were dis- 
regarded and in the circumstances it cannot 
be said that the accused Nos. 12 to 18 in- 
clusive have had a proper trial. So far as 
these seven persons are concerned the order 
of the Sessions Court will be upheld. 

The punishments imposed on the accused 
Nos. 1 to 11 inclusive appear to me to be 
excessive for a first offence and they will now 
be reduced. 

This appeal is dismissed as regards the ac- 
cused Nos. 12 to 18 inclusive ard the fines 
imposed on these persons will be refunded 
unless they have already been refunded under 
the order of the Sessions Court. 

The order of the Sessions Court is reversed 
as regards the accused No.1 and Nos. 3 to 
11 inclusive and the convictions of these per- 
sons are restored. But the following sen- 
tences are substituted for the sentences passed 
by the trying Magistrate. No.1, Sit Nyein, 
a fine of Rs. 100 in default 3 weeks’ simple 
imprisonment ; Nos. 3 to 11, a fine of Rs. 10 
or 7 days’ simple imprisonment in default. 

As the policemen have lost their ap- 
pointments I do not consider it necessary 
to impose heavier fines on them than the 
other accused, 

Order reversed. 
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LOWER BURMA CHIEF COURT. 
SECOND Civic Arrear No 239 07 1909. 
September 2, 1910. 
Present:—Mr. Justice Twomey. 

MA DAW THU AND ANOTAER— APPELLANTS 
versus 
MA DWA AND ANOTHER —RESPONDENTS. 

Civil Procedure Code (Act P of 1903), s. 100, O. 
XVH, r.1,and 0. XLI, r. 2 ~Adjournment—Reasons 
to be recorded—Ground not taken in memorandum of 
appeal that evidence was not tuken—Leave to be heard 
in support of such ground—Appeal—Pleadings. 

Where a Court finds the adjournment of a caso to 
be necessary beyond the following day, itis bound to 
record its reasons, 

The failure of a Court to examine the witnesses of 
a party is a valid and substantial ground for inter- 
ference under section 100, Civil Procedure Code. 

Deochand Kattao v. V. Birjee Coomaroo, 2 L. B. R. 
93, explainod. 

The failure of the Court of first instance to oxamine 
tho defence witnesses was not mentioned among the 
grounds of appeal in the lower appellate Court, but 
the defendant’s pleader at tho hearing asked per- 
mission to raise this point. The Judge refused per- 
mission, although he perceived the grave irregu- 
larity of the original Court’s procoedings: 

Held, that the lower appellate Court committed a 
serious error in disregarding this plea, because, 
although it was not mentioned in tho grounds of 
appeal, it was not a matter to which the other side 
could legitimately object on the ground of surprise 
and because it was a matter clearly affecting the 
decision of the suit on the merits. 

Appeal against the decree of the Divisional 
Court, Tenasserim, passed on the 9th May, 
1909, in Civil Appeal No. 16 of 1909, ccn- 
firming the decree of the Sub-Divisional Court 
of Nyaunglebin, passed in Civil Suit No. 55 
of 1908. 

Mr. May Oung, for the Appellants. 

Mr. Kyaw Din, for the Respondents. 

Judgment.—the plaintiffs-respond- 
ents sued to eject the defendants from two 
small pieces of land alleging that they 
formed part of the plaintiffs-respondents’ 
holdings. The defendants pleaded adverse 
possession for upwards of 12 years and denied 
the plaintiffs-respondents’ title. The suit 
was decreed in favour of the plaintiffs-re- 
spondents without any enquiry into the de- 
fence. 


On 26th October 1908, the first day fixed for 
the hearing of the suit, the defendants had 
seven witnesses present. They were not ex- 
amined because the Judge had not time to 
finish examining even the plaintiffs’ witnesses. 
The witnesses were warned to attend again 
on 9th December 1908 and on that date the 
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defendants had three witnesses present. But 
again they were not examined, because, ap- 
parently some more witnesses of the plaintiffs 
had not been duly served-with summons and 
were not present. The witnesses wera warned 
to attend again on the 14th December. On that 
day five out of the defendants’ seven witnesses 
were present but the Judge noted that he had 
not time to examine them and adjourned the 
the case to 19th December 1903, directing 
the defendants at the same time to take ont 
fresh summons on the two absent witnesses. 
On the 19th of December the defendants’ 
witnesses were absent. The summons order- 
ed to be issued on the 14th December had 
not been returned. The time allowed 
was probably too short. The Judge refused 
the application of the defendants’ counsel 
to grant a further adjournment. 

It is clear that the defendant’s witnesses 
were much harassed by the action of the 
Court. In adjourning the case from the 


26th October to the 9th December the Judge | 


contravened the provisions of section 156 
(Order XVII, Rule 1) ashe recorded no reasons 
for the adjournment. In the absence of 
special reasons he ought to have examined the 
witnesses on the nextday. The same remarks 
apply to the adjournments of the 9th De- 
cember and the 14th December. The remarks 
in Deoshand Khattoo v. Birjee Coomaroo (1) 
have no application to acase where none of 
the defendants’ witnesses have been examined 
and where it is clear that the defendants 
had most of their witnesses present on more 
than one occasion and the Court, without 
apparent reason failed to examine them. 
It was not surprising in the circumstances 
that the patience of the witnesses should 
become exhausted and that they should at 
length absent themselves. They probably 
reckoned that it would pay them to take the 
risk of being fined rather than to fritter away 
any more time attending the Court tono pur- 
pose and to the detriment of their business 
affairs at the busiest time of the year. More- 
over, this case is further distinguishable from 
the ruling cited above because the defendants’ 
counselapplied to the Court to secure the 
attendance of the witnesses by issuing 
warrants for their arrest. 

The failure of the Court of first instance to 
examine the defence witnesses was not men- 
tioned among the grounds of appeal in the 


(1) 21. B. R. 93. 
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lower appellate Court, but the defendants’ 
pleader at the hearing asked the Divisional 
Judge’s permission to raise this point. The 
Judge refused permission although it is plain 
from his judgment that he perceived the grave 
irregularity of the original Court’s proceed- 
ings. I think the learned Divisional Judge 
committed a serious error in disregarding this 
plea. Although it was not mentioned in the 
grounds of appeal,it was not a matter to which 
the other side could legitimately object on 
the ground of surprise. Moreover, it was a 
matter clearly affecting the decision of the 
suit on the merits. i 

After hearing the Advocates for both sides, 
I am satisfied that the defective procedure of 
the Sub-Divisional Court is a valid and 
substantial ground for interference under 
section 100 of the Code of Civil Procedure. 

Thedecrees of the lower Courts are set. 
aside. Under Order XLT, Rule 23, 
ib is ordered that the Sub-Divisional 
Court shall re-admit the suit and proceed 
to determine it afresh after recording the 
evidence adduced by the defendants. A 
certificate for the refund of the Court fees on 
the memos. of appeal in the Divisional Court 
and in this Court will be granted under sec- 
tion 13, Court Fees Act. 

Costs will abide the final result, 





(s. c. 8 Bur. L. I. 147.) 
LOWER BURMA CHIEF COURT. 
Seconp CIYvIL Appeat No. SO or 1909, 
September 1, 1910. 
Present:—Mr. Justice Hartnoll and 
Mr. Justice Twomey, 
MA SHWE ZI—APPELLANT 
versus 
MA KYIN THAW—Resroxpenr. 
Buddhist Law—Inheritance—Illegitimate child. 


An illegitimate daughter is entitled to share h 
of her father’s estate with his widow. aeons 


Appeal against the decree of the Divisional 
Court of Tenasserim, passed on the 4th 
January 1909,in Civil Appeal No. 133 of 
1908, amending the decree of the District 
ee nae ea granting a decree for 

a. e estate in Civil Regular i 
aoe g Suit No. 22 
Mr. May Oung, for the Appellant. 
Mr. Mc Donnell, for the Respondent, 
Judgment, 
Parlett, J—Plaintiff in this case was the 
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illegitimate daughter of Mg. 
Ma Huin Bwin. Her father subsequently 
married first Ma Pyu, who is dead, and then 
Ma Shwe Zi the defendant, but neither bore 
him children. On death plaintiff claimed 
from his widow a half share of bis estate, 
which consisted partly of properiy inherited 
from his mother, and partly of property 
acquired during his married life with Ma 
Pyu. The District Court held that she was 
entitled to a three-fourth’s share, but gave a 
decree for one-half only as that was all she 
sued for. Defendant appealed and the Divi- 
sional Court held that an illegitimate child, 
when admitted at all, is regarded as taking 
the place of a legitimate child and conse- 
quently as taking the same share as a legiti- 
mate child would have taken and, therefore, 
found the plaintiff entitled to a half share. 

Against this decision she lodges this appeal 
on the grounds: — 

(1) that as an illegitimate child plaintiff 
was not entitled to inherit from her father. 

(2) that in any case she was not entitled 
to as much as half: and. 

(3) that even if entitled to a share, she has 
forfeited it through failure to perform filial 
duties. 

On the last point the District Court fram- 
ed an issue and decided it in plaintiif’s favour. 
It was not a ground of appeal in, and was not 
decided by, the Divisional Court, and it can- 
not be raised now. 

The position of children not born in formal 
wedlock is dealt with in sections 16 to 19 and 
300 to 804 of Volume I of the Digest of 
Buddhist Law, which show that the general 
rule that such children cannot inherit is sub- 
ject to important exceptions. This sec- 
tion 800 allows the illegitimate son to suc- 
ceed to the whole of his natural father’s 
separate estate if he leaves no wife or 
legitimate child or grand child. Where there 
are no legitimate children section 301 gives 
the illegitimate child the whole of the pro- 
perty’ in his parent’s possession to the 
exclusion of their co-heirs, though he cannot 
claim a share in the undivided estate of his 
grand parents, 

That a child begotten in chance intercourse 
is entitled to inherit when there are no legi- 
timate children was held in Maung Kayin O 
v. Ma Gyi (1) a case exactly similar to the 


present one with the exception of the sex of 
(1) S.J. 15; IL L. C. 176, 
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the illegitimate child. This view was ap- 
proved as late as 1902 in Ma Sain Hla v. 
Maung Sein Hnun (2), and no grounds have 
been shown for doubting its correctness. . 

No authority has been cited for holding 
that the share of the illegitimate child of 
property already in her parents’ possession 
should be less than if she were legitimate nor 
to show what such share should be and, in my 
opinion, she is entitled to the same share of 
it as she would be if legitimate. Ib is, how- 
ever, urged that as the widow is entitled to 
half the estate absolitely, and toa life in- 
terest in the other half, the former half 
should be brought into partition with an 
illegitimate child. In view of my opinion 
expressed above, I consider this to be unten- 
uble. It was not argued that plaintiff was 
not entitled to demand her full share in the 
life-time of -Ma Shwe Zitorit might have 
been necessary to decide whether it was open 
to her to do so in view of the rulings in Mi 
Saung v. Mi Knu (8), Ma Onv. Ko Shue O 
(4) and Ma Thin v. Ma Wa You (5). 

Her right to inherit at all was denied ; her 
claim to a partition if she was held extitled 
to inherit, was not resisted, and the question 
for decision inthis appeal is merely what 
share she should get upon such partition 
being made. 

I would hold that she is entitled toa half 
share and would dismiss this appeal with 
costs. | - - 

Hartnoll, J}. —I concur. 

Appeal dismissed. 

(2) 11 L. B. R. 54. : 

(8) P. J. 115. 
(4) P. J. 378. 
(5) 2 L. B. R. 255. 





- (s. c. 3 Bur. L. T. 149.) 
LOWER BURMA CHIEF COURT. 
SECOND UWIL Arrear No. 264 or 1902. 
September 15, 1910. 
Present:—Mr. Justice Twomey. 
MAUNG LO -— APPELLANT 
VETSUS 
MAUNG PYAUNGQ—RESPONDENT.. . 
Civil Procedure Code (Act V of 1908), . s. 6—Bud- 
dhist Law—Divorce—Wife’s share in let-tet-paw Pro- 


perty not alienable but attachable with husband’s 
consent—Decree against wife alone, 


The appellant, Maung Lo, in execution of a decree 
against Ma Aing, wife of respondent, Maung Pyaung 
attached a durion garden, which stoodin the joint 
names of Maung Pyaung and Ma Aing. Maung 
Pyaung applied for removal of attachment alleging 
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that he had been divorced from Ma Aing and that sh? 
had no concern with the durion garden in dispute. 
The application was refused and Maung Pyaung then 
brought the present suit for a declaration that the 
land could not be attached in execution of the decree 
against Ma Aing as it belonged to him. 

The Township Court found that there had been no 
proper divorce between Ma Aing and Maurg Pyaung. 


Held, that the Township Court had decided it cor- 
rectly, as it appeared that Maung Pyaung, after a 
long married life with Ma Aing, had separated from 
her a few years agoand had since lived apart from 
her, but that there had been no formal divorce nor 
any division of property acquired during coverture. 


The durion garden in suit was admittedly inherited 
by Maung Pyaung from his parents several years 
atter his marriage with Ma Aing: 

Held, that it was not payin but let-tet-paw pro- 
perty and that Ma Aing had avested interest in it, 
and that the extent of her interest was one-third. 

Mi Myin v. Nga Twe, U. B. R. 1904-06, Bud. Law, 
Divorce, 19, followed. 

Held, also, that if there had been a divorce by 
mutual consent, Ma Aing would be entitled to receive 
one-third of the garden as property inherited by her 
husband during coverture, 

Held, further, that although a wife could not alienate 
her share in joint property without her husband’s 
consent, her interest in joint property was attachable. 

Ma Thaing v. Maung Tha Gywe, U. B. R. 1902-08, 
Exs. Decree 1, and Maung Hmon v. Maung Theik, 
U. B. R. 1904-06, Bud. Law Divorce 1, followed. 

Held, therefore, that, although Ma Aing had not 
“a disposing power which she may exercise for her 
own benefit” over the one-third share in the durion 
garden, that one-third share, nevertheless, belonged 
to her and that this was sufficient for the purposes 
of section 60 of the Civil Procedure Code, Act V of 
1908. 

Appeal against the decree of the District 
Court of Tavoy, dated the Ist June 1509, 
passed in Civil Appeal No. 51 of 1908, revers- 
ing the decree of the Township Court, Thayet- 
chaung and ordering the release of the pro- 
perty from attachment in Civil Suit No. 85 of 
1902, 

Mr. Maung Thin, for the Appellant. 

Mr. Maung Hpaw, for the Respondent. 

Judgment,.—tThe appellant Maung 
Lo, in execution of a decree against Ma Aing 
wife of respondent Maung FPyaung, attached 
a durion garden which stands in the joint 
names of Maung Pyaung and Ma Aing. 
Maung Pyaung applied for removal of attach- 
ment alleging that he had been divorced 
from Ma Aing and that she had no concern 
with the durion garden in dispute. The ap- 
plication was refused and Maung Pyaung 
then brought the present suit for a declara- 


tion that the land could not be attached in, 


execution of the decree against Ma Aing as it 
belcngs to Maung Pyaung. 
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The Township Court found that there had 
been no proper divorce between Ma Aing and 
Maung Pyaung. The District Court recorded 
no finding on this point: but I think it is 
clear that the Township Court has decided it 
correctly. Maung Pyaung, after a long mar- 
ried life with Ma Aing, separated from her 
afew years ago and has apparently lived 
apart from her since then. But there is no 
evidence of any formal divorce and there was 
certainly no division of the property acquired 
during coverture, 


The durion garden in suit was admittedly 
inherited by Maung Pyaung from his parents 
several years after his marriage with Ma 
Aing. Thus it is not “payin” property but 
let-tet-paw and Ma Aing has vested interest 
in it. The extent of her interest is onc- 
third only. This, I think, is clear from the 
authorities cited in the Upper Burma case 
Mt Myin v. Nga Twe (1). If there were a 
divorce by mutual consent Ma Aing would be 
entitled to receive one-third of the garden as 
property inherited by her husband during 
coverture. There remains the question 
whether Ma Aing’s one-third interest in the 
garden is properly liable to attachment within 
the meaning of section €0 of the Code of 
Civil Procedure. It is true that Ma Aing 
could not alienate her share without her hus- 
band’s consent [see Ma Slave v. Ma Kyu (2)). 
But although a wife cannot alienate her 
share in joint property without her husband’s 
consent, it as Leen held in sevcral Upper 
Burma cases that the wife’s interest in joint 
preperly is altachable[Sce the Upper Burma 
cases Ma Thatig v. Maung Tha Cywe (3) and 
Maung Hmon v. Maung Theik (4)]. It may be 
agreed that property inherited by the hus- 
band or wife is not joint property strictly so 
called. but there seems to be no reason 
why tke same rule should not be applied as 
regards liability to attachment. The one- 
thiid share which the other party, 2.e,, the 
party who has not inherited, acquires belongs 
to {hat party as much as lis cr her one-half. 
share in the joint properiy properly so called. 
Ma Airg has not “disposing power which she 
may exercise fcr ler own benefit” overthe 
one-third share in the durion garden. But 
the one-third nevertheless belongs to her and 

(1) U. B. R. 1904-06 Bud. Law, Divorce, 19. 

(2) 3 L. B. R. 66. 


(3) U. B. R. 1902-03 Exs. Decree, 1. 
(4) U. B. R. 1804-06 Bud, Law, Divorce, 1. 
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this is sufficient for the purposes of section 
60 of the Civil Procedure Code, Act V of 
1908. 

The decrees of the Lower Courts areset aside 
There will be a decree declaring that the 
garden in suit belongs to the plaintiff Maung 
Pyaung and his wife Ma Aing, Maung Pya- 
ung’s share being two-thirds and Ma Aing’s 
one-third and that Ma Aing’s share is attach- 
able in execution of theappellant’s decree. 
The result will be that the attachment will 
remain in force as regards Ma Aing’s one- 
third share. 

The parties will bear their 
throughout. 


own costs 


Decrees set aside. 





(s. c. 8 Bur. L. T. 150.) 

LOWER BURMA CHIEF COURT. 
Szconp CIVIL APPEAL No. 1 or 1908. 
February 28, 1910. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett, 

MAUNG PO KYI—PL.aintigr—APPELLANT 
versus 
Tas SECRETARY or STATE ror INDIA 
IN COUNCIL—Rusponpenr. 

Burma Forest Act (IV of 1902), s. 80, not ultra vires 
of legislation. 

The Indian Legislatures have the power to limit 

the liability df the Government for loss or damage 
caused by its servants and the provisions of section 
80 of the Burma Forests Act are not ultra vires of 
the legislature. 
_ Appeal against the decree of the Divisional 
Court of Delta, dated the 30th September 
1907, passed in Civil Appeal No. 87 of 1907, 
dismissing the appellant’s appeal against the 
decree of the District Court, Myaungmya, 
dismissing the appellant’s (plaintiffs) suit 
for damages for wrongful seizure and deten- 
tion of movable property in Civil Suit No. 7 
of 1907. 

Mr. DeGlanville, for the Appellant. 

The Government Advocate, for the Respond- 
ent. 

Judgment. 

Fox, C. J—The facts of the case appear in 
the judgment of the District Court, which is 
as follows:— 

“On information received from Maung 
San Kun, village headmian of Saluzeik, 
Maung Potta Forest Ranger, having jurisdic- 
tion in the locality, entertained a belief that 
plaintiff had been felling timber in a reserved 


forest under the cloak of his license, and, 
thereby, committed an offence under the 
Forest Act; he thereupon seized and had 
seized all the timber so cut, confiscated the 
license and submitted a report to his official 
superior, the Deputy Conservator of Forests 
at Bassein, and had the sanction of the latter 
to prosecute. He prosecuted Maung Po Kyi 
under section 55 (d), Burma Forest Act, be- 
fore the Township Magistrate of Myaungmya 
and Nga Shwe Yu and Nga Po Thin under 
Rule 25 of the Rules under the Forest Act 
before the Head-quarters Magistrate of Mya- 
ungmya. In both cases the accused were 
acquitted, and the logs seized were ordered 
to be given back to them. The plaintiff, 
however, refused to take them on the ground 
that they were no good for any use or pur- 
pose whatever. He then files this suit claim- 
ing Rs. 8,695 as compensation for alleged 
wrongful seizure and detention of the logs in 
question. The defendant in his written state- 
ment contends, inter alia, that the logs in 
question were seized under the provisions of 
section 48 of the Burma Forest Act for the 
purposes of that Act, and that plaintiff is 
precluded from recovering in this suit by the 
provisions of section 80 of the Burma Forest 
Act. The preliminary point for decision is 
whether section 80, Burma Forest Act, 
referred to protects Government from this 
suit. I have heard the counsel on both 
sides and have examined the parties for 
determination of this point. fection 80 of the 
Burma Forest Act enacts amongst others 
that Government shall not be responsible 
for any loss or damage that may occur in 
respect of any forest produce, while 
detained for the purposes of the Burma 
Forest Act. As defined in section 3 (6) (b) 
and (14) of the Burma Forest Act, the logs 
in question are Forest produce. From the 
statemenis and pleadings of the parties and 
the documentary evidence produced, there 
can be no doubt that the logs in question 
were admittedly there detained for the 
purposes of the Burma Forest Act on the 
belief that a forest offence has been commit- 
ted in respect thereof. I am of opinion, 
therefore, that no suit would lie against the 
Government. On this preliminary ground 
the suit of plaintiff is dismissed with costs.” 

The Divisional Judge also held that sec- 
tion 80 of the Burma Forest Act, 1902, wasa 
bar to the plaintiff's suit. 
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Upon this second appeal, tha contention for 
the appellant has been that in so far as the 
section declares that the Government shall 
not be responsible for any joss or damage 
which may occur in respect “of any forest 
produce while at a revenue station, or while 
detained elsewhere for the purposes of the 
“Act, or in respect of any timber collected 
‘under section 40, its provisions were wlira 
vires of the legislature which was not autho- 
rized to relieve the Government from 
liability for the torts of its servants in the 
course of their employment as such servants. 

The argument is based on the provisions of 
section 22 of the Indian Councils Act, 1861 
which sets out the extent of the authority to 
legislate conferred by the Crown on the 
Governor-General in Council and on the 
provisions of section $5 of the Government of 
India Act, 1858, 

The scope of these sections has been folly 
dealt with in the recent Full Bench Reference. 
Moment v. The Secretary of State for India 
in Council There can be no doubt that 
the Indian Legislatures have the power to 
limit the liability of the Government for loss 
or damage caused by its servants. It was in 
fact admitted by the counsel who argued 
the case for Moment thatthe legislature could 
enact that a subject should have no rights 
against the Government. ; 

The Divisional Judge’s decision 
correct. 

The appeal is dismissed with costs. 

Parlett, J.T concur. 


was 


Appeal dismissed. 





(s. 0-8 Bur, L. T. 151.) 
LOWER BURMA CHIEF COURT. 
CriminaL Revision Petition No. 164 or 1908. 
May 20, 1909. 4 
Present:—Mr. Justice Moore. 
RAMASAWMY CHETTY—Appticant 
CENSUS 
MAUNG SHWE BON AND AKOTHER— 
RESI ONDENTS. 

Criminal Procedure Code ( Act V of 1898), s. 195— 
Sanction to prosecute—Penal Code (Act XLV of 1860), 
s. 471— Forgery— Knowledge of applicant that the docu- 
ment was a forgery — Proof. 

Before a conviction can be had under section 471, 
Indian Penal Code, it is necessary to prove that the 
accused knew or had reason to believe that the 
document was a forgery. 5 
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Where, therefore, there is no ground for supposing 
that the accused bad any knowledge or belief as to 
the forgery of a pro-note, on which a suit was 
based, sanction for his prosecution cannot be given. 


Appeal against the order of the- District 
Judge, Tavoy, dismissing the application 
for revocation of sanction granted by the 
Townskip Judge, Tavoy, to prosecute the 
applicant under section 471, Indian Penal 
Code, in\Jriminal Revision No. 164 of 1908, 
dated the:Sth December 1908. 

Mr. Dawson, for the Applicant. 

Mr. Ba Hla Oung, for the Respondents. 

Judgment.—this is an application 
to revoke a sanction given by the Township 
Judge of Tavoy for the prosecution of 
Ramasawmy Chetty under section 471, 
Indian Penal Code. Petitioner is a partner 
in the firm of S. R. M. Chetty. That firm by 
their agent Kumarappa Chetty brought a 
suit against Shwe Bon and Ma Cho on 22nd 
August 1907 to recover money due ona 
pro-note for Rs. 230. The pro-note is dated 
Ist December 1994 and is in favour of an old 
firm R. M. A. R. which, it is alleged, was 
re-constituted as the firm of S. R. M. 

The agent of the firm was one Murugappa 
who is dead. It is not shown that Rama- 
sawmy was a partner in the old firm. He 
was away in Madras when the suit was filed 
and he didnot visit Burma at all till July 
1908. 

In August 1908 the case came on for hear- 
ing. Mutiya Pillay, a clerk of the firm, gave 
evidence that the note sued upon was execut- 
ed by Maung Shwe Bon and Ma Cho and 
he said it was written by one Shwe Zon who 
also wrote a mortgage bond. Shwe Zon call. 
ed asa witness admitted writing the mort- 
gage bond but denied writing the pro-note. 
The mortgage bond and pro-note were com- 
pared and it is said that the writing was 
found to be dissimilar; plaintiff then applied 
for leave to withdraw the suit which was 
granted. 

As regards Ramaswamy before a conviction 
could be had, it would be necessary to prove that 
he knew or had reason to believe the doca. 
ment sued upon to be a forgery. I can see 
no ground whatever for supposing that he can 
have had any such knowledge or belief, The 
note was executed four years before, and the 
suit was instituted upon it a year before his 
arrival. It seems to me wholly improbable 
that he had any personal knowledge as re- 
gards this note whatever, 
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_ I, therefore, revoke the order, sanctioning 
his prosecution. Order revoked, 


(e. c. 8 Bur. L. T. 152.) 
LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 165 or 1908. 
May 29, 1909. 
Present:—Mr. Justice Moore. 
MUTAYA PILLAY—Arpuicant 
VETSUS 
MAUNG SHWE BON AND aANoTHFR— 
RESPONDENTS, 
| Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute—Perjury—Omission to specify 
false statements—Revocation of sanction—Probability of 
conviction— Withdrawal of suit, effect of. ‘ 

Omission to specify statements in respect of which 
a prosecution is sanctioned is not in itself a sufficient 
ground for revoking the sanction. 

The Court before granting sanction must be satis- 
fied that there is reasonable probability of conviction. 

The withdrawal of a suit by a plaintiff cannot be 
construed as an admission that the note sued on was 
not executed by the defendants, It is ab most an ad- 
mission that plaintiff cannot prove execution, which 
is a very Gifferent thing. 

Appeal against the order of the District 
Judge, Tavoy, dismissing the application for 
revocation of sanction granted by the Town- 
ship Judge to prosecute the applicant for 
an offence under section 193, Indian Penal 
Code, dated the 5th December 1908, in Ori- 
minal Revision No. 162 of 1908. 

Mr. Dawson, for the Applicant. 

Mr. Ba Hla Oung, for the Respondent. 

Judgment.—tThe facts material te 
this case are set out in my order in Criminal 
Revision No. 164 of 1908 [Ramasawmy v. 
Maung Shwe Bon (1).] 

Petitioner Mutaya Pillay’s prosecution 
has been sanctioned under section 193. 
The order sanctioning the prosecution does 
not, as it should, specify the statements 
in respect of which Mutaya Pillay's 
prosecution is sanctioned. This is not in itself 
'a sufficient ground for revoking the sanction. 

Mutaya Pillay made two statements— 

(a) that Maung Shwe Bon and Ma Cho 
executed the note. 

(b) that Shwe Zon wrote the Burmese 
part of it. 

His statement (a) is contradicted by Maung 
Shwe Bon and Ma Cho. The statement (b) is 
contradicted by Shwe Zon, 


< 


As regards the question of bona fides, I note 


that Shwe Zon is called by the plaintiff. It 
(1) 8 Ind. Cas. 995; 3 Bur. L. T. 151, 
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seems to me highly improbable that plaintiffs 
would have called Shwe Zon unless Mutaya 
at least believed that he wrote the note. 

The note had been executed 4 years before 
respondent gave evidence andit seems to me 
perfectly possible that he had forgotten who 
wrote it. 

As the case stands, however, on the question 
of execution, we have simply Mutaya Pillay’s 
word against the word of Ma Cho and Shwe 
Bon. And on the question of writing it, 
there is Mutaya Pillay’s word against Maung 
Shwe Zon’s. ' 

The withdrawal of suit by the plaintiff can- 
not possibly be construed as an admission 
that the note was not executed by the de- 
fendavts. It is at most an admission that 
plaintiff is unable to prove execution—a very 
different thing. 

Upon the evidence on the record, there is 
not material which would suffice for a convic- 
tion and there is nothing to show that any 
other evidence is available. 

The Court before granting a sanction must 
be satisfied that there is a reasonable pro- 
bability of conviction. I see no such pro- 
bability in the present case and I, therefore, 
revoke the sanction. Sanction revoked. 


(s. c. 3 B. L, T. 153.) 

LOWER BURMA CHIEF COURT. 
Miscertanecus CIvIL APPEAL No. 29 or 1908. 
June 17, 1909. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 

MAUNG THA MAUNG— APPELLANT 
VETSUS 
MAUNG HLAW—Resronpent. 

Succession Certificate Act (VII of 1889), s. 8—Petition 
for succession certificate, contents of. 

A Court has no power to grant asuccession certifi- 
cate except upon a petition complying with the provi- 
sions of the Act. Amongst other things, it must 
specify each debt and security in respect of which 
the certificate is asked and the certificate, when 
granted, must specify each debt and security covered 
by it. 

Appeal against the order of the Additional 
Judge, District Court, Thaton, passed on the 
6th December 1907, in Civil Miscellaneous 
No. 106 of 1907, granting a certificate to the 
respondent. 

Mr. Agabeg, for the Appellant. 

Mr. Karaka, for the Respondent. 

Judgment. 
Fox, C, J.—The respondent applied for 
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Letters of Administration to the estate of his 
niece Ma Chin. He mentioned only the 
names of hertwo minor daughters as the 
relatives left by her besides himself. The 
appellant was the 2nd husband of Ma Chin. 
He opposed the graz.t of letters. It is not 
clear what happened when the application 


came on for hearing. The Additional Judge. 


recorded onthe appellant’s objection petition 
that he had no objection to a succession certi- 
ficate being granted to the applicant. On the 
diary he recorded that the respondents were 
absent—that they were minors and that the 
applicant was their guardian, and that there 
being no contention, a ‘succession certificate 
might be granted to the applicant. A certi- 
ficate was issued in which the debtors’ column 
was filled in with “From other persons” and 
the amount column with “Rs. 600.” The pro- 
cedure of the additional Judge was very 
irregular. He had no power to grant a certifi-. 
cate under the Succession Certificate Act 
except upon a petition complying with the 
provisions of that Act. Amongst other things, 
a petition for a certificate must specify each 
debt and security in respect of which the. 
certificate is asked, and by section 8 of the 
Acta certificate, when granted, must likewise 
ecify each debt and security covered by it. 
he appeal must be allowed, the order of 
dditional Judge reversed and the certifi- 
called and cancelled. 
pplicant is made to say in his-‘memo- 
-of appeal that he did not appear on 

the order was made, and that he 
sonsent to a certificate being granted 
respondent. I cannot believe that 
ditional Judge made a mistake in re-- 
cording what he did on the appellant’s objec- 
tion petition. I would order each party to bear 
his own costs throughout. 

Parlett, J.—I concur. 













Appeal allowed. 





(s. c. 3 Bur. L. T. 154.) 

LOWER BURMA CHIEF COURT. 
ORIMINAL Revrsio1 No. 334-B or 1999. 
February 18, 1910. 
Present:—Mr. Justice Parlett. 
MAUNG PO WiH—Appricant 
versus 
MA THE H&A—Responpent. 

“Oriminal Procedure Code (Act V of 1893), s. 483— 
Maintentnse of lesser wife marrying without knowledye 
that husband had a first wife. 
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A lesser wife, rafusins to live with the chief wifa, 
will not be deprived of her right to maintenance if at 
the time she married she did not know that tho 
husband had been previously married. 

Ma The v. Maung lha E, U. B. R. 1897-1901 Vol. 
I, p 104, distinguished. 

Ma Ka U. v..Po Saw, 4 L. B. R. p. 349; 8 Cr. L. J. 
422, approved. 

Appeal against the order of the First 
Additional Magistrate, Rangoon, passed in’ 
Criminal Miscellaneous No. 378 of 1909, on 
the 13th November 1909, directing the ap- 
plicant to pay a monthly allowance of Rs. 25 
for herself. 

Mr. Sealy, for the Applicant. 

Mr. Halker, for the Respondent. 

Judgment.—Respondent applied for 
maintenance from applicant on the ground 
that she was his wife and that he had desert- 
ed and neglected to maintain her. Applicant 
admitted that she was his wife but said he 
was not liable to have an order passed against 
him asshe refused to leave her parents’ ‘house 
and come and live with him. It appears that, 
as often happens, the couple, after marriage, 
lived in the wife’s parents’ house. Respondent 
says that five days after the marriage she 
learnt that applicant alréady had a wife and 
she declined to live in the same house with 
the former wife; and, further, that as she 
is now far advanced in pregnancy she cannot 
leave her parents’ house, but after confine- 
ment she will live with himif he provides 
a separate house. A monthly payment of 
Rs. 25 was ordered for her maintenance. 
Application was made at the hearing to 
admit an affidavit and add a fresh ground 
of revision because, since this revision 
case was filed, a decision of this Court has 
been passed on the strongth of which appli- 
cant could repudiate the marriage. I de- 
cline to admit it. There is nothing on the 
record to indicate that the circumstances were 
such that the marriagecould be so impugned. 

I cannot go beyond the record in this 


. case, and there it plainly appears that the 


parties were married. 

It is then argued that respondent must 
have known that applicant had a former wife 
since their houses were only 3 bamboo lengths 
apart. She admits discovering it five days 
later, but there is no reason to disbelieve that 
she was ignorant of the fact before her own 
marriage. 

In Ma The v. Maung Tha E (1), the learn- 


(1) U. B. R. (1897-1901) Vol, I, p. 104, 
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ed Judicial Commissiuner of Upper Burma 
held that a second wife who marries knowing 
that her husband already has a wife cannot 
claim maintenance on refusal to live in the 
same house with the former wife. Where, as 
here, she believed the man to be unmarried, 
this will not apply. The case of Ma Ka U. 
v. Po Saw (2), lays down that the refusal 
of a chief wife to live in the same house with 
a lesser wife, married without the consent of 
the chief wife, does not deprive the latter of 
her right to maintenance. In my opinion a 
similar principle will apply to a lesser wife, 
who at the time of her marriage was ignorant 
that there was already a chief wife. 

Finally, it is urged that there was no en- 
quiry into applicant’s means and that the 
amount ordered is excessive. 

The petition and petitioner's examination 
set forth that applicant is a clerk on a salary 
of Rs. 150 per mensem. This was not 
denied. see no reason to interfere on this 
ground. 

The application is dismissed. 


Application dismissed. 
(2) 4 L. B. R. 340; 8 Or. L. J. 422, 





(s. c 200. L. J. 181) 
MADRAS HIGH COURT. 
Sroonp Crvm Appeat No. 780 or 1903. 
March 16, 1910, 
Present:—Six Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
KAMALATHAMMAL—PuawrirrF— 
APPELLANT 
b TETSUS 
KRISHNA PILLAI AND ANGTHER— 


RESPONDENTS. 

Limitation Act (XV of 1877), Sch. 1I, art. 124, Ewp. in 
column 8—Suit for possession—Hereditary office— 
Enjoyment of emoluments without ‘possession of office 
—Adverse possession—Plaintiff’s jamily entitled to 
beneficial enjoyment of property-—Limitation— Starting 

oint. 
ss Article 124 of the Limitation Act deals with a suit 
for possession against the holder of a hereditary office. 

The explanation to the clause in the third column 
of article 124 does not govern the words in the 
first column of the article; nor does it say that mero 
receipt of the emoluments, without reference to any 
performance of duties, will enable the recipient to 
claim possession of the office if the duties are being 
performed by another. Therefore, by possession of 
Jand alone one cannot acquire a right to the office. 

Where the plaintiff's family is entitled to the 
beneficial enjoyment of lands belonging to a temple, 
time begins to run to recover the lands from the time 
the plaintiff's right to beneficial enjoyment accrues, 
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Second appeal from the decree of the 
District Court of Tanjore, in A. S. No. 146 of 
1907, presented against the decree of the 
Court of the District Munsif of Shiyali, in O. 
S. No. 58 of 1906. 

Mr. S. Varada Chari (for Mr. 
Venkatrama Sastra), for the Appellant. 

Mr. T, R. Ramachandra Asyer, for the Re- 
spondents. 7 

Judgment.—tThe suit is by the widow 
of an archaka to recover the office and the 
lands which appertained to the office from 
defendants Nos. 1 and 2. The office and the 
lands were alienated by the plaintiff’s husband 
under Exhibit I in 1893 to the 1st defendant. 
It is found by the District Judge on appeal 
that the lands have been in the Ist defend- 
ant’s possession for more than 12 years.. As 
regards the office he says possession passed 
at the same time. He does not, however, 
find who held possession of the office since 
1897. 

The Munsif held that since 1897 the 2ud 
defendant performed the duties of the office. 
Mr. Ramachandra Jyer argues, applying 
article 124, Schedule II, Indian Limitation 
Act, that as the Ist defendant enjoyed the 
emoluments, he must be deemed to have held 
the office as well. This we are unable to 
agree to. Article 124 deals witha suit fo 
possession of a hereditary office. That me 
the suit is against the holder of the 
The third column says that th 
runs from the date when the de 
takes possession adversely. An 
tion is attached to the clause 
third column ihat the office is p 
when the emoluments are received i 
where emoluments are attached. The ex= 
planation is not attached to the words in the 
first column. Nor does it say that mere re- 
ceipt of the emoluments, without reference 
to any performance of the duties, will enable 
the recipient to claim possession of the office 
if the duties are being performed by another. 
At all events to apply the article the suit 
must be one against the holder of the office. 
To hold otherwise would mean when two 
different persons perform the duties of the 
office for the statutory period the latter ac- 
quires the right to the office, a conclusion 
which appears to us to be manifestly 
absurd, nor can the conclusion be avoid- 
ed, when the emoluments are taken by 
several persons in severalty without any of 
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them doing the duties, that they have all ac- 
quired a right to the office. We must then 
overrule the contention that the 1st defend- 
ant by possession of the lands alone has ac- 
quired aright to the office. 

The next question is whether the 2nd de- 
fendant’s possession since 1897 was as the 
deputy of the Ist. In that case the plaintiff’s 
right to the office would be barred and, as a 
consequence thereof, his right to the lands as 
well. As regards the lands the claim would 
not be barred if the plaintiff's family was 
entitled to the beneficial enjoyment thereof. 
See Mahomed v. Ganapathi (1). This view 
has not been overruled by the Privy Council 
in Gnana Sambanda Pandara Sannadhi v. 
Velu Pandaram (2) which was the case of a 
trust. Weare unable to hold that Abhiram 
Goswami v. Shyama Charan Nandi (3), which 
was the case of a lease under which rent was 
being paid, affects the principle to be applied 
to the present case. But Mr. Ramachandra 
Aiyar says that the lands belonged to the 
temple and were only burdened with a charge 
for beneficial enjoyment in favour of the 
plaintiff’s family. This does not appear to 
us to affect the right of the plaintiff to re- 
cover the property from the time her right 
to beneficial enjoyment accrues. But before 
e dispose of the case, ib is necessary to have 
nding on the question as to who had pos- 
jon of the office since 1897 and, in case it 
e 2nd defendant, whether he was in 











ding should be returned within a 
after the recess on the evidence on 
hd seven days will be allowed for 
ecticns, 

. 277. 
3 M. 271; 27 I. A. 69; 4 C. W. N. 329. 

(3) 36 C. 1003; 10 C. L. J. 284 (P.O); 6A. D. J. 
857; 11 Bom. L. R. 1234; 19 M. L.J. 530; 14 C., W. 
N. 1; 4 Ind. Cas. 449. 
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(s. c. 97 P. R. 1910; 142 P. W. R. 1910.) 
PUNJAB CHIEF COURT, 

First Civit Appear No. 591 or 1907, 
February 28, 1910. 

Present:—Mr. Justice Rattigan and 
Mr. Justice Williams. 

Musımmat NIHAL DEVI—Prartivp—— 
APPELLANT 
versus 


KiSHORE CHAND ayp OTHSRI— 


DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), ss. 239, 253 (10)-— 
Hindu proprietor of firm gifting a share in business ta 
nephews—Business continued by = all—Contractuat 
partnership—Hindu Law trading partnership—Trading 
business carried on by Hindus not members of a 
Joint family—Survivorship—Limitation Act (XV of 
1877), s. 4, sch. IT, art. 106--Suit prima facie barred — 
Duty of first or appellate Court to dismiss-—Assets 
of partnership—Lovables and immovables—Account, 
suit for—Same limitation applicable to both mov- 
ables aad immovables—Suit for general account 
barred—Assets acquired within three years before snit 
whether recoverable—Civil Procedure Code (Act XIV 
of 1882), ss.13, 50, 367, 595, 596, 616—Civil Pro. 
cedure Code (Act F of 1908), s. 11, Lepln. 2, O. XXIL, 
R. 5—Kxemption from limitation—Plaintif’s duty 
-to show —Plaint, construction of —Dissolution by death 
—Presumption in favour of continuation—Hindu Law 
—Joint family—Separation of one co-parcener—Virtual 
“separation—Actual separation—Presum ption—A ppli- 
cation by co-parceners for mutation of their respective 
shares, effect of—Disruption of family property— Ervi. 
dence of jointness after partition—Re-union—Khatri 
residents of a town—Presumption of jointness among 
brothers—Alienationby Hindu father—Self-acquired pro- 
perty—Succession—Widow cannot succeed as heir to her 
husband’s share by survivorship—Res-judicata—(Con- 
struction of Statute—Retrospective effect—Procedure 
Law—Substantive right—General Clauses Act (X of 
1897), s. 6 (c)—Decisions of Indian Courts not binding 
on Privy Council—Civil Procedure Code not binding 
on Privy Cowncil—Privy Council practice—Crown pre- 
rogative—Appeals in India as of right—Appeals to 
Privy Council not as of right—Punjab Tenancy Act 
(XVI of 1887), s. 77 (3) (k)— Profits of agricultural 
land realized by a firm—Suit by a partner for share 
of profits and settlement of account—Jurisdiction of 
Civil or Revenue Courts. 

The sole Hindu proprietor of a dukan or trading 
business, comprising very valuablo property, both 
movable and immovable, gifted a share in hig busi- 
ness to his nephews. The latter instead of with- 
drawing the share gifted tothem allowed it to ree 
main in the business and thereafter tho business 
- continued to be managed and conducted by the 
uncle and nephews jointly with the intention of 
sharing profits: 

Held, that the relationship which arose between 
the uncle and nephews was that ofa contractual 
“partnership” as defined in section 239 of the Con. 
tract Act, and not that of a Hindu Law partnership, 
because, the uncle and nephews were not the mem. 
bers of a joint family and nor was the business pro- 
perty the joint family property in any sense; and that 
the partnership dissolyed on the death of a partner, 
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The principle of survivorship, which may appar- 
tain in the case of a trading business, carried on by 
the members of a joint Hindu family inter se, has no 
application to the case of a business carried on by 
Hindus, who are nob members of a joint family. 

Quite apart from defendant’s pleas itis the duty 
of the Court, original or appellate, to see whether, 
upon the allegations in the plaint, the suit is 
within time. And if a claim is prima facie barred, 
the Court should dismiss it unless the plaintiff 
shows that the Court’s prima facie view is incorrect. 

Where a claim is preferred beyond the period 
prescribed by the Law of Limitation, it is incumbent 
upon the plaintiff to show the grounds upon which 
exemption from Limitation Law is claimed. 

Itis to the substance, and not to the letter of a 
plaint, that a Court must look, in order to see what 
the claim really amounts to. 

Even if there be an implied agreement between the 
members of a partnership that the son of a partner 
should succeed to the latter’s rights on his death, 
no implied agreement can, from that fact, be inferred 
that the partnership is to continue even if a partner 
dies without leaving any male representative, but 
only a widow to succeed him. 

Whether the assets of a partnership consist of 
moyable or immovable property, a claim for a 
goneral account is governed by article 106 of the 
Limitation Act XV of 1877, and if the claim is 
barred in respect of the movable part of the pro- 
perty, it is equally barred as regards the immovables. 

If a suit for a general partnership account is 
barred, a claim in respect of any assets of the partner- 
ship that may have been acquired within three 
years of the institution of the suit is also barred. 
As long as the accounts remain unadjusted, no 
suit by a partner in respect of any matter in- 
volved in the general account can lie, and, except by a 
suit for an account, he cannot recover his share of the 
profits or of the assets, 

Where at the separation of one co-parcener of a 
Hindu joint family, itis necessary, in order to as- 
certain the share of the out-going co-parcener, to fix 
the shares of the other co-parceners, there is a 
“ virtual separation” in law of all the members of 
the family. At least there is no presumption 
when one co-parcener separates from the others that 
the latter remain united. But where there is evi- 
dence to show that the latter agreed to remain 
joint, their “ virtual separation” will not be taken as 
their real separation at all. 

The members of a joint Hindu family preferred 
an application to the Revenue authorities praying 
that the family properties be entered in the Re- 
venue papers as owned by the respective members in 
their individual capacities. The application was acted 
upon and mutation effected in accordance therewith. 

Held, that these proceedings amounted to a dis- 
ruption of the family as a whole, but that it was 
open to the members of the family to assert and 
prove, despite such proceedings, that in actual fact 
there had been no separation between certain mem- 
bers of the family. 

A re-union in esbate-property so-called can only 
take place between persons who were parties to 
the original partition. 

Among non-agriculturist khatris, residing in a town 
brothers are presumed to bo members of a joint 

“family. 
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A Hinli father cianot disposa of the joint 
family property to the prejudica of his son. 

Under the principles of Hindu Law, the widow 
of a deceased member of a joint family has no right 
to claim the share of her decca3ed husband, as that. 
share devolves upon the surviving male members 
of the family. 

A Hindu has plenary powers Ito dispose of his 
self-acquired property. 

Where by an order passed in a sammary manner, 
under section 367 of the old Code of Civil Proce- 
dure or Order XXII, Rule 5 of the new Code, the 
Court admits a cortain person as the legal repre- 
sentative of a deceased party toa pending suit, ib 
does not decide that the person so admitted is the 
‘heir of the deceased party. 

A, B and © were partners ina business firm. 
After A’s death Band © sued certain persons to 
recover Rs, 5,495 as a debt. The defendants admitted 
the debt but pleaded that Band O alone had no 
right to sue without joining A’s widow as a co- 
plaintiff. Upon this A’s widow was made a co- 
plaintiff and on the suggestion of the pleader for B 
and C, the following issue was raised: 

“What share is A’s widow entitled to in the amount 
claimed.” Upon this issue the Court found that the 
debt claimed was duo to the firm and that A’s widow 
was entitled to the share therein which her husband 
would had, had he been alive. B and C appealed 
against the decree to the Chief Court but the appeal 
was rejected in limine. In a subsequent suit more 
than Rs. 10,000 in value instituted by A’s widow 
-against Band O, it was argued for the plaintiff 
that the decision in the former suit operated as 
res judicata on the point that the plaintiff was the 
heir of her husband’s share in the property of the 
firm. Band O contended in reply: 

(1) that it was not necessary in the previous 
to decide whether A’s widow had or had not 
to claim share in the debt as heir of her husba 

(2) thatthe decision in the previous c 
not, upon the Full Bench ruling in Sha 
Ghulam Kadir, 20 P. R.1891, be re 
res judicata, because, in the subsequent 
was a right of appeal to the Judicial Co 
the Privy Council whereas no such rig 
in the earlier case: 

Held, 5 

(1) that if the question is decided with referen” 
to the Civil Procedure Code of 1882, the Full Bench 
ruling must be followed, otherwise, under section 11, 
Explanation 2 of the new Code, that ruling is no 
longer law; 

(2) that before the.operation of the new Code, the 
right of B and C to claim a decision from the Courts 
on therule of res judicata, with reference to the 
said Full Bench ruling, was a substantive and real 
right within the meaning of sub-clause (c) of sec- 
tion 6, Act X of 1897, 

(3) that, though as a general rule the proceđure 
clauses of an Act carry retrospective effect, yet, as 
the previous case was decided before the new Code 
came into operation, in view of the provisions of 
section 6, sub-clause (c) of Act X of 1897, the ques- 
tion must be decided in the tight of the said Full 
Bench ruling; 

(4) That as a rule of practice their Lordships of the 
Privy Council do give effect to certain provisions of 
the Civil Procedure Code, but these‘provisions d) not, 
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in any way, bind their Lordships; nor do they limit, in 
any way, the prerogative of the Crown in admitting 
appeals from decrees of Courts in this country; ` 

(5) that the principle of the aforesaid Full Bench 
case is applicable only to the ordinary Courts estab- 
lished in this country but that it cannot be carried 
further and applied to an extraordinary tribunal such 
as that of the Judicial Committee; 

(6) that aright of appeal, when given by law from 
the decree or order of one of the ordinary Courts of 
this country to a superior ordinary Court, isin the 
truest sense a right of appeal, and it is not open to the 
superior Courts to decline to entertain the appeal, but 
in no case can it be predicated that there is an 
absolute and unqualified right of appeal to His 
Majesty in Council in the sense that His Majesty is 
bound by law to entertain the appeal and to refer it 
to the Judicial Committee for report and recom- 
mendation; 

(7) that the decision in the previous case governed 
the question of the right of A’s widow to succeed as 
heir to her late husband and operated as res judicata. 

After the profits of agricultural land belonging to 
a partnership firm are realized jointly and duly en- 
tered in the books of the firm as part and parcel of 

ts, they become moneys had and received by 
sasgo ğa suit by the representative of a part- 
passagg PATE of such profits, is not excluded from 
S4ce of the Civil Courts by section 77 (3) 

04} UICVI of 1887. 

-“Buvtdxepeal from the decree of O. Farquhar 

#Epua; Esquire, District Judge, Feroze- 

omy sed the 12th April 1907. 

"20543 Dwarka Das and Lala Kanshi Ram, 
She Appellants. 
r. Kirkpatric’: and Lala Kanshi Ram, for 


espondents. 











sense for over five weeks, we 
ra WANG 


9i “jon in adhering to the opinion, 
ed at when the appeal first 
and to which we gave ex- 
st occasion. This was to the 
: present dispute should never 
“have veen made the subject-matter of litiga- 
tion between parties who stand so nearly 
related to each other as do the plaintiff, an 
aged Hindu widow, and the defendants, who 
are the first cousins of her deceased . husband 
and admittedly now her own next heirs. We 
are glad to find that from the very outset 
both Executive and Judicial authorities have 
endeavoured to the best of their abilities to 
dissuade the parties from continuing this 
most unnecessary and ruinous litigation, but 
we regret to say that those well meant efforts 
have proved fruitless. When the appeal 
first came before us, we ourselves suggested 
to the learned gentlemen who appeared res- 
pectively for the appellant and the responda 


Judgment. ` 


2 3 ; 
ap 3 After hearing elaborate argu- 
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ents, that the dispute was of a nature whieh 
ought to be settled amicably by reference, if 
necessary, to the arbitrament of some mutual 
and respected friend. | Unfortunately this 
suggestion was not accepted, and the result 
is what we have been obliged to devote no 
less than 80 days to the hearing of the 
appeal. Briefly and baldly stated, the dis- 
pute is merely whether the plaintiff, an old 
lady, is entitled (as she asserts) to claim a 
definite share in the property in suit, as the 
heir and representative of her late husband, 
or whether she is entitled (as the defendants 
contend) merely to such maintenauce as 
befits a lady of her position. It ig admitted 
that on her death, the defendants will in auy 
event be entitled to the whole of the property, 
and in the circumstances it seems to us that 
the position taken up by the parties s 
of almost criminal extravagance. Both par- 
ties have already incurred very heavy ex- 
penses and this litigation has certainly not 
tended to make them more friendly disposed 
towards each other. We shall have here- 
after to set out in detail the history and the 
facts connected with this dispute, but with 
reference to our present remarks, we may 
observe that while there was apparently some 
reason, so long as Tulsi Ram lived, for this 
conflict between Musammat Nihal Devi and 
her husband’s other cousins, all occasion for 
the continuance of that conflict subsided 
when that person died pendente ltte. Tulsi 
Ram was obviously interested in the success 
of the present suit, and there can be little 
doubt that it was he who was in reality the 
plaintiff in the case. Bat after hig death 
defendants became the lady’s sole heirs, and 
it seems to us that the parties are. now 
wantonly throwing away their money 
insisting upon a continuance of thi, 
to the bitter end. They have 
resolutely declined to come to terms 
have, in consequence, 
listen to very lengthy 
sides. In making these remarks we must 
nob be understood to impute anything 
against counsel on either side, On the con- 
trary, we believe, that they have honestly 
used their best endeavours to effect a settle. 
ment between their respective clients, and if 
they have failed in their efforts, the blame 
attaches not to them but to their principals 
With these preliminary remarks we proceed 
to deal with the appeal before us. : 


ayvours 


in 
s litigation 
however, 
and we 
been compelled to 
arguments on both 
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The table of relationship given in the 
judgment of the District Judge, though ac- 
curate as far as ib goes, is nob quite as 
complete as ib might be. The table sub- 
joined supplies a few omissions and is, we 
are led to understand, both correct and 
exhaustive. 
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the plaint and ths insbibasina of this sail. 
The plaint runs as follows: — . 


The cause of astion aro3a ab Feroz3p2re on 
the 16th May 1900. 


The plaintiff begs to state as follows: — 
The following podigree-table discloses the 


DITTA MAL married Musammat RAJ DEVI. 





| 
Telu Mal ais 7th Sep- “Musummat Uttam Devi 
tember 1897, married 
to Musammat Sahib Dervi, 
died pending suit) 


Ganga Ram. 





> 


Sambat 1907 to Musammat 
Kirpa Devi, died Sambat 1932) 


| 
Mulan Mal (married Narain Das (married 
Sambat 1911 


Musammat Jai Devi) 


Tulsi Ram (born Sambat 





| . 
Daulat me (born Sambat Nathn Mal (born 
1908, died in infancy). Sambat 1913, 
married Musammat 
Nihal Devi, plaintiff). 


Musammat Nibali, 
(born Sambat 1924). 


1915, wa pending suit). 
q P 


Musammat Musammat Thakri. 
Bhagwan Devi, 
(married Sambat 


1941). 





Gokal Chand, 
(died in infancy.) 


l 
Kishore Chand, 
defendant, (born 
Sambat 1923) 


Kanshi Ram, 
defendant, (born 
Sambat 1927) 


Musammat Durga 
Devi, (married to 
Thakar Das). 


` 





c 
Mohan Lal, 
(born Sambat 1929). (born 


Sambat 1952). 


| 
Lekh Laj, Musammat Daropti, 


Musammat Atri. 
(married 
Sambat 1941). 





r 





( 
Buij Lai (born Sambat 1946). 


The present plaintiff is Musammat Nihal 
Devi, the widow of Nathu Mal, the son of 
Telu.Mal, the eldest of the three sons of 
Ditta Mal. In the suit as originally framed 
certain persons who claimed to be alienees of 
portions of the property in suit were im- 
pleaded as co-defendants, but their names 
were subsequently struck out (with the 
consent of the plaintiff) and the sole defend- 
ants with whom we have now to deal, are 
Kishore Chand and Kanshi Ram, the sons 
of Mulan Mal. Before proceeding, we may 
further note that it is an admitted fact that 
Tulsi Ram, the son of Telu Mal’s other 
brother Narain Das, was the righthand man 
of the plaintiff in this case; and that ib was 
he who was responsible for the drafting of 


| 
Hans Raj (born Sambat 1943). 


4 
T 
fa 
ia 


Panna Lal (born Sam 5" 


pegs 
10 


relationship between the plaintiff 
ants Nos. 1 and 2:— 


Lala preta Mat N. 











f | 
Lala Telu Mal Lala Mulan Lal Lala Nara 
| | \ 
Lala Nathu Mal Lala Talsi 3 % 
(widow Musamat Fi ah 
Nihal Devi, plaintiff). 33.2 8 
Sna & 
$ Te EP 
1 
Kishore Chand, Kanshi Ram, 
(defendant). (defendant). 


2. Lala Telu Mal, the father of the plain- 
tiffs husband, started at Ferozepore, a firm 
known as Telu Mal Nathu Mal, in Sambat 
1914, corresponding to 1858 A.D. and 
through that acquired considerable movable 
and immovable property. 
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3. Lala Telu Mal became a rich man in his 
city, his brother and poor relations reaped 
benefit through his kindness, Lala Maulan 
Mal and Lala Narain Das, his brothers, cəm- 
menced to live with him. He defrayed the 
expenses connected with their marriages and 
gave them whatever he wished. 

4. Lala Mulan Mal died in Sambat 1932 
corresponding to 1876 A. D. Defendants 
Nos. l and 2 are his sons. Lala Narain Das 
died in March 1900. Lala Tulsi Ram is his 
son, but he is not a party to this suit. 

“9. In 1824 Lala Telu Mal divided the 
entire property owned and occupied by him 
in the following four shares — 


Lala Telu Mal ... P . 2 shares, 
Kishore Chand and Kanshi Bam. 
defendants |, L-a 
Lala Tulsi Ram, son “of Lala 
Narain Das... 1 


He caused entries in respect of the villages 
and culturable land to be made in the revenue 
papers, in accordance with the above division. 

6. Lala Telu Mal kept joint with himself 
his nephews, Tulsi Ram, Kishore Chand and 
Kanshi Ram up to 1893. In the said year a 
partition took place among all the co-sharers. 
Under that partition the entire property was 
divided into four shares mentioned in para- 
graph 5 of this petition of plaint and Tulsi 
Ram was given his share of movable and 
immovable property and was separated. 

7. Outw-of the remaining property the 
houses shown in list marked (A) fellto the 
lot of Lala Telu Mal, while those shown in 
list marked (B) fell to the share of Lala 
Kishore Chand and Kanshi Ram, defendants 
Nos. Land 2. The said houses become their 
property separately. The property shown in 
list marked (C) was seb apart by way of 
charity, and Lala Telu Mal took possession 
thereof as manager. The remaining property, 
consisting of villages and lands belonging to, 
and in mortgage with, the firm, was partition- 
ed in the following shares: — 

Lala Telu Mal .., ; .. 2 shares. 

Defendants Nos, 1 and 2... pe | 

Lala Telu Mal managed the joint and 
partitioned property jointly with defendants 
Nos. 1 and 2. 

8. Thehiness of the firm was generally 

Kai ‘the names of Telu Mal and 
was sometimes carried on in 

ue ishore Chand and Kanshi 

<pusjop P perty acquired iu the above 
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names or in the name of any of them was the 
joint property of all the co-sharers in the 
firm. Certain property which was acquired 
in the name of Lala Tulsi Ram and which 
continued to be entered in his name even 
after his separation, is the property of the firm. 

9. Lala Telu Mal died in September 1897, 
Lala Nathu Mal, husband of the plaintiff, 
became owner and occupant of every kind of 
property left by him. He also became 
manager of the Dharmarth property. De- 
fendants Nos. 1 and 2; however, managed the 
whole business and property of every kind. 

10. Lala Nathu Mal, the husband of the 
plaintiff, died on the 23rd April 1900. 

11. By law and custom the plaintiff, the 
widow of Lala Nathu Mal, deceased, is en- 
titled to succeed to the property left by him. 
She is also entitled to be the manager of the 
Dharmarth property, shown in list marke] 
(C), during her life-time. 

12, After the death of the plaintiff's 
husband, defendants Nos. 1 and 2 denied the 
plaintiff's rights. On the l€th May 1909, 
they made an application to the Revenus 
authorities praying that the entire villages 
and lands belonging to the firm might be 
mutated in their names instead of the plain- 
tiffs name. Thisis the date on which the 
cause of action arose. 

13. Notwithstanding their denial, the 
culturable lands, which were shown in the 
revenue papers in the name of the plaintiff's 
husband jointly with the defendants, were 
mutated in her favour. She was also grant- 
ed a certificate for realisation of two-thirds 
of certain debts due to her husband. In 
many cases her (the plaintiff’s) name was 
entered as the heir of Lala Nathu Mal and 
decrees for two-thirds share of the debts 
connected with the joint business of the firm 
were passed in her favour. 

14. In spite of all this the defendants 
forcibly realize the income of the villages, 
lands, houses, shops, business of the said firm, 
Dhar marth property, mentioned in para- 
graph 7, andalso the exclusive property of 
the plaintiff's husband and refuse to give her 
any share. They are misappropriating and 
alienating the joint property. They have 
unlawfully sold to defendants Nos. 3 to 5, 
under sale-doed, dated the 21st August 1893, 
the buildings known as Bawi! Ram Dial, 
situate at Ferozpore City, which were the 
exclusive proparty of the plaintiff’s husband. 
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15. The lands shown in list marked (D) 
have been mutated by the Revenue author- 
ities in the revenue papers, in favour of the 
plaintif. The plaintif realised a part of the 
produce of those lands but the defendants 
forcibly took away the greater portion of the 
produce thereof. The plaintif has brought 
a suit for adjustment of the accouut of that 
share of produce in the Revenue Court. 

16. In the course of these disputes, the 
defendants several, times sent word through 
respectable persons promising to give tue 
plaintiff her rights, bat she does not now 
expect that the defendants would give her 
her rights unless she has recourse to legal 
proceedings. She, therefore, prays that:— - 

(a) it may- be declared that the plaintiff 
is representative and heir of Lala 
Nathu Mal, her husband, and as 
such is entitled to the entire pro- 
perty left by her husband and also 
to two-thirds of the entire property 
acquired with the joint capital of 
the shop after the death of the 
plaintiff's husband, no matter in 
whose name it is acquired. Defend- 
ants Nos. 1 and2 may be ordered 
to render account of the entire 
property and the business of the 
shop mentioned in paragraphs 7 and 
8 of the petition of plaint from the 
date of the starting of the said firm 
up to 23rd April 1900, and the sub: 

Ë sequent period up to the institu- 
tion ofthe suit and (the plaintiff) 
may be awarded two-thirds share of 
the entire property, viz., cash, valu- 
able securities of every description, 
shares in firms and companies, de- 
crees passed by Courts and all other 
movable and immovable property 
of every kind acquired with the 
capital of the said firm or belong- 
ing to it, together with interest up 
tothe date of realisation, the bahis 
and all other documents are in pos- 
session of defendants Nos. l and 2 
and the plaintiff cannot, therefore, 
-give detail of such property. Ac- 
cording to section 7 clause IV of 
the Court Fees Act she has fixed 
- the value of this relief at 
Rs. 15,00,000. | 

(b) The 'defendant may be ordered to 

file in Court the bahis, account re- 
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gisters relating to the account of 
property in dispute belonging to tke 
said firm and shown in the list 
marked (E), she (the plaintiff) may 
be awarded two-thirds of them, she 
may be ordered to obtain copies of. 
the rest, the defendants may bə 
ordered toa file in Court other papers: 
and documents of every kind relat- ` 
ing tothe property in dispate, a- 
clue to which may be found from, 
the registers and bahis shown, in 
list marked (E) or which are proved- 
in some other way to be in posses-: 
sion of the defendants and she (the 
plaintiff) may bə awarded documents 
and, certificates relating to the pro- 
perty which is awarded to her by 
the Court or some, other order which 
the Court deems proper for protec- 
tiom of her (plaintiff’s) rights and- 
to do justice, may be passed (ac- 
cording to section 7, clause IV, the 
value of this relief is fixed at” 
Rs. 1,00,000). 
(c) She may bə awarded possession of 
the houses shown in list marked 
' (A) and valued at about Ps 30,000. : 
(The brildings mentioned as No. 8- 
cf ike list are in possession of de- 
fenxdants Nos.3 to 5, as stated in: 
paragraph 14, conseque they 
have been made defendants). f 
(d) She may ba awarded rps, as 
manager, of the property ‘entered. 
in list marked (C), valued at about” 
Rs. 10,209-10-0, an acvount of the’ 
income, thereof, may ‘be prepared 
and the amount realized by defend- 
ants Nos. I and 2 may bə awarded - 
(e) Any other orders that may be neces- 
- sary for grant of the above relief. 
may be passed or any other relief, 
to which. the plaintiff may be found » 
“entitled under the circumstances of 
the, case and according to law and 
justice may ba granted and the de- 
fendants may be ordered to pay the- 
costs of this case. ae 
Dateu the 21st April 1906.- - 
The plaint was duly signed and verified by > 
the plaintiff and bears the signatare3 of tha | 
two legal gentlemen who were then acting: 
for her. Appended to. it wera the lists -ras 
ferred to therein. 
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Before proceeding we may here note for 
convenience of reference, that wo have before 
us three printed paper books, and that in 
this judgment they will be respectively re- 
ferred to as follows:—(1) the book which 
begins with the jawab-dewa of defendants, 
Mahmud Khan and Sultan Khan, as “Book 
A”; (2) the book which begins with the 
plaint as “Book B,” and (3) the third book 
which contains- a transliteration of the ac- 
counts as “Book 0.” Defendants in their 
written statement admitted paras. Nos. 14, 8, 
10,12 (except that the plaintiff had any 
cause of action in respect of her allegations 
therein); 13,15 and 16 (except that defexd- 
ants did not admit that plaintiff had the rights 
claimed by her in her plaint). They denied 
paras. Nos. 2,3, 5 (except that Telu Mal had 
the entries madein Revenue Record); 6 (except 
that Tulsi Ram received his share and se- 
parated from the family), 7, 9 (except that 
Telu Mal ‘died in September ,1897); 11 
and 14. f 

They further pleaded as follows:— : 

1. A. These defendants’ father, Lala Mul 
Chand, alias Mulan Mal, with Lalas Telu 
Mal and Narain Das, formed a joint Hindu 
family. About Sambat 1899, they came to 
Ferozpore and carried on a joint business in 

e name of Telu Mal-Narain Das. 

A. In Sambat 1917, Lala Narain Das, 
partition separated, and the business 









bat 1933, Lala Narain Das 
si Ram, got re-united to the 
sisting of Tela Mal, Nathu 
nd and Kanshi Ram, so far 
concerned, but continued 
nd residence. 
- in sambat 1950; Narain Das and his 
son Tulsi Ram, again separated from the 
family and hare continued separate ever 
since. At that time the joint family con- 
sisted of Telu Mal, Nathu Mal, Kishore 
Chand and Kanshi Ram and there has since 
then, up to the time of Nathu Mal’s death, 
been no separation, division or partition in 
either property, food or residence. ‘ 
5. A. Defendant Kishore Chand is now 
39 years of age and defendant Kanshi Ram 
is 34 years of age now, and they were, there- 
fore, minors at the time of the entry in the 
Government Records in 1884, under the 
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guardianship of Telu Mal, the managing ' 
member of the joint family, their father hay- 
ing died in Sambat 1932. 

6. A. The mention of the shares in 1893, 
was due to the separation of Narain Das 
and .Tulsi Ram at the time. Defendants 
consented to such record on the understand- 
ing that they would be declared sole pro- 
prietors of the whole estate on the death 
of Nathu Mal, as a family arrangement, thus 
practically excluding the possibility of Telu 
Mal’s adopting a son, Narain Das’ share was 
only a fourth, because at the time he separated 
the mother of the three brothers was alive 
and she was given an equal share with her 
sons. On her death in Sambat 1928, Telu 
Mal and Mulan Mal, who were joint with her 
obtained her share. When Narain Das re-join- 
ed in Sambat 1983, his property was only one- 
fourth compared with the three-fourths of the 
two other brothers and consequently when he 
separated in 1893, he received only one-fourth 
as his share, 

7. A. From the partition with and sepa- 
ration from Lala Narain Das and Tulsi Ram, 
all documents including sale and mortgage 
deeds and bonds have been executed in the 
name of these defendants, 

8. A. Nathu Mal was born blind and conti- 
nued blind to the date of his death. 
` 9. A. The plaintiffs suit includes an ac- 
count of the profits of lands paying revenue 
to Government from defendants Nos, 1 and 
2, as her co-sharers. She hag brought a suit 
for this in the Court of the Revenue Assistant 
Collector, Ferozepore. This Court has no 
jurisdiction. 

-10.A. The plaintiff’s suit is barred by 
limitation except as to any claim for posses- 
sion of immovable property. 
` IL. A. The plaintiff is not entitled under 
any circumstances, even if she is entitled to 
succeed him :— 

(a) To certain accounts prior to her 
Lusband’s death. 

(b) To challenge the alienations to de- 
fendants Nos. 8 to 5. 

12. A. The plaintiff has valued her claim 
for money at such an exorbitant sum that it 
is submitted she ‘should under section 380, 
Civil Procedure Code, be required to give 
security for costs. 

Defendants previously to filing these pleas 
had taken certain preliminary objections to 
the plaint, but for the purposes of the appeal 
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before us it is only necessary to refer to No. 2 
of those objections, which was to the following 
effect :— 

“3, From the plaint it is not clear whether 
the claim is founded on the ground of Nathu 
Mal’s having been a partner with these de- 
fendants in the firm or business of Telu Mal- 
Nathu Mal to which all the properties claim- 
ed formed the assets, or whether these de- 
fendants are alleged to be mere trespassers.” 
In answer to this objection, the learned 
pleader for the plaintif made this reply: — 
“Our claim is based on the fact that plaintiff 
is the successor of a deceased co-sharer or 
co-parcener in the joint properties, as also in 
the business firm. I know of no partnership 
between Nathu Mal and defendants Nos. 1 
and 2,” (ie, Kishore Chand and Kanshi 
Ram) “under the Contract Act, but if on 
the facts the Court were to find that such a 
parinership existed, this would not affect the 
right of plaintiff to the relief claimed.” The 
plaintiff's pleader traversed the other pleas 
raised by defendants and in particular asked 
for further details of the alleged “arrange- 
ment” referred to in paragraph 6 A. of the 
“ written statement.” The District Judge 
agreed that plaintiff was entitled to such 
further details, whereupon the defendants’ 
Advocate made the following statement :— 
“There was no written agreement. The 
parties to the agreement were the members 
of the joint family existing at the time— May 
1293. The agreement was between Telu Mal, 
the defendants, and Nathu Mal.” 


Upon these pleadings the District Judge 
framed the following issues:— f 

1. Was Nathu Mal, ab the time of his death, 
a member of the joint Hindu family? 

9 If be was, is plaintiff entitled to succeed 
according to law and custom? 

3. Was Nathu Mal blind from his birth? 

4, If so, was he not entitled to succeed 
under law or by custom ? 

5. Was any arrangement come to in 1893, 
as alleged by defendants, under which defend- 
ants were to succeed to the whole property 
on the death of Nathu Mal? 

6. {fthe arrangement referred to above be 
proved, then is the plaintiff notwithstanding 
its existence entitled to succeed P é 

7. Is the suit, as regards the movable 


property, barred by time? i | 
8, Is plaintiff entitled to sue in this Court 
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in respect of the profits of land paying re- 
venue to Government? 

9. If plaintiff be found entitled to a share, 
then is that share, not two-thirds of the pro- 
perty, and is there any difference in the share 
in the case of movable and immovable pro- 
perty ? 

10. From what date, if any, is plaintiff 
entitled to demand an account? 

11, Was any partition of the property made 
as alleged in paragraph 7 of the plaint ? 

12. Was the property detailed in list (0) 
constituted wagf; and if so, is plaintiff entitl. 
ed to succeed to the management ? ` 

13. To what relief, if any, is plaintiff en- 
titled ? 

Àt a later stage of the proceeding the 
plaintiff’s pleader raised a further plea that 
the claim of his client was in point of fact 
res judicata by reason of certain litigation 
which had previously taken place and to 
which the plaintiff and defendants were par- 
ties. As the files relating to that litigation 
were not at the time before the District Judge, 
no formal issue on this point was raised, but 
the question was argued before him and as will 
presently appear, he gave his decision thereon, 

The case went to trial upon the above issues’ 
and we have much pleasure in here record 
ing our appreciation of the very careful 
paintstaking manner in which the Dy 
Judge conducted this complicated an 
case. He has obviously spared 
the matter and his long and % 
judgment is in itself sufficien 
extraordinary trouble which 
obtain a complete mastery of 
arrive at right conclusions u 
tions which he had to deter 

The findings of the Distri 
issues were as follows:— 

Upon the question whether the present 
claim was not res judicata he held adversely to 
plaintiff's contentions, on the grounds that 
(a) in the previous case of Kishore Chand v. 
Ude Singh, the only point decided was with 
regard to the substitution of Musammat Nihal 
Devi’s name for the purposes of that case, in 
lieu of the name of her husband who had 
died xendente lite, and the case was not one 
in which a further appeal lay to His Majesty 
in Council; ard (b) that in the other case, 
Kishore Chand v. Lucku Mal, the dispute 
related merely to a sum of Rs. 5,000 and no 
further appeal lay to His Majesty in Council, 
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and also because it was doubtful whether it was 
competent in that case to the co-plaintiff to 
appeal to the Chief Court from the finding of 
the Court which decided the suit. The learned 
Judge disposes of this question in these 
words:—" On both grounds, therefore, firstly, 
because in neither case did an appeal lie to 
the Privy Council, and, secondly, because in 
each case the order passed was directly based 
ona decision which in itself could not operate 
as res judicata, I have no hesitation in finding 
against the plaintiff on this plea.” 

Upon the first and second issues his findings 
were that Nathu Mal at the time of his death 
was a member of a joint Hindu family and 
that consequently his widow, the present 
plaintiff, was not entitled to succeed as an 
heir to his share in the joint family property 
the parties being governed, in all matters 
connected with succession, by the principles 
of the Mitakshara Layn 

The third issn È S Sound in plaintiff's 
favour and as 3 8°, p=ourth issue also. 

A LAA `e finding on these 
sa 5 S S here concerned 
with they 22°, % 2A 6% ad sixth issues 

a m a < 
the findings RA SAA @ e was that a 
. A 4 n 








Sa 
Bo ae gement had 
oe an \ of opinion 
Nathu Mai, v ss terms 


uv, was well 
it and accepteu 16 as enforceable 
imself and his representatives, 
e seventh issue relates to limitation so 
Y as the movable property is concerned. 
<s the learned Judge points out this issue 
sirises only in the event of the Court holding 
/ that Nathu Mal was not a member of a joint 
Hindu family. He has himself held that 
Nathu Mai was one of a joint family, but he 
further holds that if his fiuding on the first 
point is upset, the claim (quoad the mov- 
able property) must be held to be barred 
under article 106 of the second Schedule 
to the Limitation Act, XV of 1877, inasmuch 
as upon plaintiff’s statements Nathu Mal 
was a mere partner with defendants and the 
partnership must be deemed to have 
terminated when Nathu Mal died, i. e., on 
the 23rd April 1900, the present suit having 
been instituted on the 21st April 1966. 

Upon the eighth issue the District Judge 
held that the Civil Courts had no jurisdic- 
tion to entertain that part of the claim 
which relates to the profits from the 


nN 
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agricultural land, such claim being enter. 
tainable by the Revenue Courts alone, (section 
77 (K) of Act XVI of 1887). As regards 
the ninth issue, he held that, if plaintiff 
could establish her case otherwise, she 
would be entitled to the share claimed by her 
inasmuch as defendants had in 189.3 
acquiesced in the distributions of shares as 
there fixed. 

Upon the tenth issue, he was of opinion 
ihat if plaintiff was entitled to call for an 
“account,” she could claim such acconnt only 
from the date of Nathu Mal’s death, 

As regards issue eleven, the learned Judge 
held that it was disposed of by his findings 
on the first two issues, and with regard to 
issue twelve, he found (1), that the dharmsala 
was not made wagf (or Dharmarth) and (2), 
that the sh¢tbdwara was in all probability 
dedicated to religious purposes and that 
the family had now merely a right of 
management. But even so, he was of 
opinion that plaintiff as a female, and even 
if she succeeded to the rest of the property, 
would not be regarded by the public ag 
entitled to manage this shrine in the presence 
of defendants. Upon his finding on the first, 
second, fifth and sixth issues the District 
Judge dismissed the plaintiffs claim with 
costs, and from this decree she has preferred 
an appeal to this Court. The case as put 
before us has been argued, as already 
remarked, with great skill and elaboration 
by the learned gentlemen who respectively 
represented the appellant and the respond- 
ents, 


The main questions upon which argu- 
ments have been adduced to us are as 
follows :— 


(1) Whether plaintiff's suit is barred 
under article 103 of the second Schedule 
Act XV of 1&77 (the Indian Limitation Act), 

(2) Whether at the time of his death 
Nathu Mal (the husband of plaintiff) was 
together with defendants, a member ofa 
joint Hindu family as regards the property 
in dispute. 


(3) Whether the right of plaintiff to claim 
two-thirds of this property is not res judicata 
by reason of certain previous litigation to 


which plaintiff and defendants were both 
parties. 
(4) Whether the Civil Ccurts have 


jurisdiction to entertain that part of the 
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claim which relates to proŝts from agricul- 
tural land ; and 

(5) Whether plaintiff or defendants is, or 
are, entitled to the right of controlling and 
managing such part of the property as is 
alleged by plaintiff to have been made wagf 
by Telu Mal. 

Tt is obviously necessary to deal first with 
the plea of limitation, for if her claim asa 
whole is barred by article 106 of the Limita- 
tion Act, cadunt ulia questiones, In our opinion, 
the claim is so barred, and we shall presently 
give our reasons for so holding. But before 
doing so, we think it only right to explain 
why, upon this view of the case, we have 
nevertheless heard arguments upon the 
merits and in this judgment deal with all the 
points involved. The value of the property 
in suit is very large, and the facts are hotly 
disputed and by no means simple. From 
the attitude taken up by the parties hitherto, 
it is obvious that they intend to fight to the 
death, and we must unfortunately take it for 
granted that the losing party will not rest 
content until their Lordships of the Privy 
Council have been given an opportunity of 
dealing with the case. In the circumstances 
and inorder to avoid the further delay and 
expense which would result if our view of 
the plea of limitation was not accepted by 
their Lordships, we have decided to hear 
arguments upon all the points that arise 
and to give our conclusions thereon. The 
necessity for a remand to this Court will 
thus be obviated. 

With these preliminary observations we 
yroceed to deal with the questions before us 
seriatim. í 

The first question then is whether the 
plaintiff’s suit is barred under article 106 
of the Indian Limitation Act, 1877, which 
was the Act in force at the time when the 
suit was instituted? It is not contended 
that it is barred under any other provisions 
of that Act, and consequently the question 
arises whether thisis a suit for an account 
and share of profits of “a dissolved partner- 
ship” ? 

Defendants plead that, upon the allega- 
tions in the plaint, there was a partnership 
between, at first, Telu Mal, Tulsi Ram and 
defendants; that subsequently Tulsi Ram 
left the firm or was turned of it; that there- 
after the partnership consisted of Telu “Mal 
and defendants; that on the death of 
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Teia Mal (in 1897), the partnership was 
renewed, the new partners being Nathu Mal 
(who took the place of Tela Mal) and 
defendants; and, finally, that this partner- 
ship terminated (in the absence of any 
contract to the contrary) when Natha Mal ' 
died in April 1900 (section 253 (10) of the. . 
Indian Contract Act, 1872), The present 
suit was instituted in April 1903 that is, 
more than three years after the dateof the 
dissolution of the partnership by reason of 
Nathu Mal’s death, and defendants urge 
that itis (as the reliefs claimed show) in 
substance and in spirit, if not indeed in 
letter, merely a suit for account ofa dissolved 
partnership and as such time barred. Defend- 
ants do not, of course, admit the correct- 
ness of the allegations in the plaint. „On the 
contrary, they deny that there was any 
partnership between the late Telu Mal (and 
Nathu Mal) and themselves. They maintain 
that the family was quoad Telu Mal, Nathu 
Mal and themselves, joint in the strictest 
sense. But by way of demurrer, they plead 
that upon her own allegations in the plaint, 
plaintiff must fail as her suit is beyond time, 
and for this purpose their own allegations in 
raply are immaterial. TA 

It seems to us that this plea is ı&answer- 
able. The plaint has been drafted wit) 
great ingenuity and skill. Plaintif was 
the horns of a dilemma. She coul 
possibly come into Court with an 
that her late husband was a member 
joint Hindu family with defendafts and Ñ 
the property was jointly ofmned by t 
family. Had she done so, her claim mi 
at once have been ruled out, as in, that eve 
defendants would be entitled to or v 











to the whole property in virtue of the rule/ ° o 
survivorship (jus accrescendi). On the otk 
hand, it was impossible for her to adhan 
that the relationship between her husbanu®, y“ 
and defendants, during his life-time, was ` 
merely that of partnership, for had she made 
any such admission, her claim would obvious- 
ly be barred under article 106. The plaint 
which was drafted with extraordinary care 
and subtlety, attempts to avoid both ‘scylla’ 
and ‘charybdis, and as explained by Mr. 
Dawarka Das, was intended to assert that 


© 
40 


4 


“Telu Mal was the original owner of the 


whole of the property; that he had subse- 
quently (in 1884) given portions of this 
property to his nephews, Tulsi Ram, Kishore 
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Chand and Kanshi Ram, who thereupon 
hecame co-owners, bub not joint owners, 
- with hini therein to the extent of the shares 
specified in the application which Telu Mal 
presented to the Revenue authorities on the 
llth November 1884; that in 1893 Talsi 


Ram was separated off and given his share. 


for himself; and that the other members 
.of the family also partitioned -their shares 
and thereafter held those shares separately, 
The plaint does not, totidem verbis, say so, 
but it is admitted that the “frm” (or dukan) 
was, after 1893, carried on precisely in the 
same manner as it had been carried on 
previously, the only difference being that 
Tulsi Ram was no longer a member of it. 
And in paragraph 9 of the plaint it is express- 
ly stated that after the death of Telu Mal 
defendants “managed the whole business and 
property of every kind.” Furthermore it is 
obvious from the heading of the plaint (where 
the claim is summarized) and from the 
reliefs sought that the whole of the property 
in dispute was connected with the business 
of the firm, or dukan. The position then 
taken up by plaintiff may be said to be 
this—In 1884 Telu Mal gave certain shares 
ka his dukan to Tulsi Ram and defendants ; 
893 he got rid of Tulsi Ram, and also 
wtioned” the property of the dukan 
imself and defendants; no actual 
the dukan was, however, made 


arried on as before, at 
z th by. 


sontends 

daaa wa said is, 
SAB ps Su the dukan 
2 mer refuses to call 
‘uadants and made them 
co-owners with himself to the extent of 
those shares. He urges most emphatically 
that by so doing Telu Mal did not constitute 
defendants either joint tenants with himself 
or partners in the dukan. With the first 
part of this contention we are not at present. 
concerned, but we may observe en passant 
-that it is in flat contradiction with the 
allegation in paragraph 6 of the plaint, which 
distinctly asserts that “Lala Telu Mal kept 
joint with himself, his nephews, Tulsi Ram, 
Kishore Chand and Kawushi Ram up to 
1893,” and with the further statement in 
paragraph 7 of the plaint to the effect that 
after 1893, “Lala Telu Mal managed the 
joint and partitioned property ‘jointly with 


‘ 








a 
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defendants.” Bat assuming the facts to be 
as now interpreted by Mr. Dwarka Das, 
we confess we are unable to see how it can 
be successfully contended that Telu Mal, 
by his action in 1884, did not make his 
nephews partners with him in his dukan. 
This dukan was a trading business and by 
1884 possessed very valuable property. 
Tela Mal gives his nephews a share in this 
business, Admittedly (upon plaintiff's 


. assumptions) each nephew kad then the 


right to withdraw his share from the 
business, and admittedly none of them did so. 
Onthe contrary, they allowed the shares 
gifted to them to remain in the business, and 
it is not denied that they were all entitled to 
share in the profits of that business to the, 
extent of their respective shares. These 
being the facts, it is difficult to understand 
the argument that the relationship subsisting 
between Telu Mal and his nephews was not 
that of “partnership” as ‘defined in section 
239 of the Indian Contract Act. If the 
nephews were entitled to withdraw their res- 
pective shares from Telu Mil’s business, but 
did not do so, they clearly agreed to combina 
their property (č. e., those shares) in the 
business and, as we have said, no one denies 
that they intended to share in the profits. 

Mr. Dwarka Das, seeing this difficulty 
and being averse at all costs from conceding: 
that in 1824 a partnership was formed 
between Telu Mil and his nephews, argued 
that as the parties were Hindas and all 
members of a family (thoagh not a joint 
family), the relationship between them that 
arose from the transaction of 1854 was the 
creation of a co-ownership, or, at most, of a 
Hindu Law partnership or trade which 
differed in all essential particulars from the 
conception of an ordinary partnership, and, 
in particular, was distinguishable from the 
latter, in that it did not terminate on the 
death of one of the membars. The argu- 
ment might possibly have some force in the 
ease of a hereditary trading “partnership,” 
when members of a joint family carry on a 
trade by themselves or in partnership with 
strangers and the capital of the firm, or part 
thereof, is drawn from family properly (see 
Mayne’s Hindu Law, 7th Edition, pages 384- 
385). It clearly can have no application to 
a case where the contention is, that there was 
no joint family at all; that the property was 


‘the sole acquisition of a certain person, and 
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that the other members of the trading part- 
nership acquired their rights therein merely 
by reason of the owner’s generosity. In a 
case of this kind, the fact that the donor 
happened to be the paternal uncle of the donee 
would not, we opine, affect the question, ib 
being conceded that the uncle and the nephew 
were not members of a joint family and that 
the property belonging tothe uncle was not 
in any sense joint family property. The cases 
cited by the appellant’s learned pleader in 
nowise support his case. In Umardaraz Ali 
Khan v. Walayat Ali Khan (1) the High Court 
of Allahabad held that in a suit brought by 
the other heirs to recover from the widow of 
a deceased Muhammadanasum of money said 
to have been realized by her on account of a 
mortgage debi due to her late husband, the 
limitation applicable was that prescribed by 
article 120 of the Limitation Act. The 
relevancy of this authority is not apparent. 
The same remark applies to the decision of 
their Lordships of the Privy Council in the 
case of Ganesh Dutt T'hakoor vw. Jewach Thakoo- 
rain (2). In that case the plaintiff’s claim 
was, that her husband had in his life-time 
separated from his brothers, and her right of 
action was based on the ground that she was 
the representative of her husband and as such 
entitled to succeed, by right of inheritance, 
to his property, which was in the hands of his 
brothers. It is true that part of the property, 
claimed by her, consisted of a share in 
Mahajant business but their Lordships 
accepted the findings of the High Court that 
in point of fact there had been an actual 
partition of all the property (including this 
business) between the brothers during the 
life-time of plaintiff’s husband. In the circum- 
- stances it was held that plaintiff was entitled 
to succeed as heir to her late husband in the 
family property, as it existed at the time of 
his death or had been subsequently increased 
by employment of the family funds. This 
authority would unquestionably have been in 
point and would have been, of course, decisive 
in present plaintiff’s favour, had the facts 
here been similar. But they are not, It is true 
that plaintiff in her plaint, in paragraphs 6 
and 7, refers toa partition of the property, 
but she also states that even after this alleged 
separation, Telu Mal, during his life-time, 


56 
managed the joint and partiti 
0 a i PA partitioned property 
(2) 81 C. 262; 80. W. N. 146; 31 LA 5 

L. J. 8; 6 Bom, D. R. 1, P T a 
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jointly “with defendants” and that after his 
death, defendants managed the whole 
business and property of every kind”. 

As we shall subsequently show, there was 
in point of facb no separation ab all between 
Telu Mal and defendants in 1893, but quite 
apart from this fact, it is clear upon the alle- 
gations in the plaint that at first Telu Mal, 
and, after his death. his son Natha Mal and 
defendants continued to carry on the business 
and that this joint 
business went on up tothe time of Nathu 
Mal’s death. In the case before us, therefore, 
itis impossible to hold upon the allegations 
in the plaint that plaintiff is suing merely as 
the heir of her husband for the recovery of 
property, which had been allotted to him as 
his separate property by partition. As we 
have already observed, itis clear from the 
plaint itself that the whole of the property. 
belonged to the dukan (however that word 
may be construed) andthat up to the time 
when Nathu Mal died, this property, as a 
whole, was being jointly “ managed’ by 
him and his cousins, the latter beings fact 
the real managers owing to Nathu Mal’s 
admitted infirmities. Upon these facts we 
must hold that this is not a case of an hei 
seeking to recover from mere trespass 
property which in reality belonged to hj 
decessor-in-title in severalty. 

Mr. Dwarka Das’ next argumen® 
in a case of this kind the ordinary ri 
lating to a partnership do not apply’, 
have dealt with this argamegnt above, b 
may say a few words here with regar 
the authorities cited by him. ` 

The first case is that of Samal Bhat Nath 
Bhai v. Sameshvar Mangal (3). This was 
a case in which a Hindu father established a 
trading firm. The father and his sons lived 
together as a joint Hindu family and after 
the father’s death, the business was continu- 
ed under the old name by the eldest brother. 
The youngest brother was a minor at the 
time of his father’sdeath. Plaintiff sued the 
three brothers to recover money due on an 
account signed by the eldest brother in the 
name of the firm. Ib was held that the 
youngest brother was equally liable on the 
ground that during his father’s life-time he 
was a joint owner and after his father’s death, 
he had acquiesced in the continuance of the 
firm underthesamenameandostensibly, there- 


(3) 6 B, 38, 
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fore, with the same constitution. Aga mem- 
ber of a joint Hindu family, he was, there- 
fore, liable for all debts properly incurred 
by the manager. In the course of their 
judgment, the learned Jadges, no doubt, re- 
marked, that “the rights and liabilities” 
of an uniiiided Hindu family cannot be 
determined “by exclusive reference to the 
Indian Contract Act,” and it is with 
reference to these remarks that this case 
(which is otherwise in no way in point) 
has apparently been quoted. But the ob- 
vious answer to Mr. Dwarka Das’ reliance 
upon. this case is that the dicta, to which he 
refers, have clearly no applicability in a case 
where the parties are (as he contends) in no 
sense members of a joint family. In Mul 
Chand 7. Sadhu Singh (4) and Kapur Chand 
v.Warinjan Lal (5) the decisions of this Court 
were also based on the ground that the par- 
tichlar family concerned was joint and 
undivided and Mr. Dwarka Das admit- 
ted, that he was unable to find any 
authority in support of his contention 
that the principle of survivorship, which 
may appertain in.the case of a trading 
usiness carried on by members of a 
int Hindu family znter se, is equally appli- 
o the case of such a business carried on 
us who are not members of a joint 
ẹ passages, cited above from 
Law, (7th Edition, pp. 384- 
d appèar to bə against any such 
on, and per seit is contrary to all 
Ss of logic and law. 
earned counsel for appellant further con- 
ds that this plea of limitation fails, because 
neither party asserted the existence of a part- 
nership between Tela Mal and his nephews, 
and no issue was raised on this point. They 
urge that if the defeudants had raised the 
question and if an issue had been framed in 
accordance with such plea, plaintiff would 
have been able to demonstrate that her 
claim was within time, even upon the 
assumption of the existence of an ordi- 
nary partnership between the parties. It 
is true that the actual question, as present- 
ed before us, was not raised in the lower 
Court, thougn the point was taken in defend- 
ant’s pleadings that the claim was barred 
by limitation so far as the movable properly 
wa3-coucerned, But that it was taken at a 


- (4) 59 P. R. 1893. 
| (5) 20 P. R. 1897, 
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later stage is clear from the judgment of the 
District Jadge andin the grounds of appeal 
to this Court, the plaintiff does not allege 
that this pleacame upon her by surprise or 
that she could, ‘if opportunity had been 
offered, have disproved the facts upon which 
the finding of the lower Court was based. In 
point of fact we are unable to see any forca 
in the argument, that’ defendant did not 
plead that the suit framed was for account of 
a dissolved partnership and as such barred, 
because the plaintiff had not sued within 
three years of the date of Nathu Mal’s death, 
when the partnership must (in the absenca 
of evidence to the contrary) be deemed to 
have terminated. Quite apart from the pleas 
of the defendants, it was the daty of the 
Court to see if, upon the allegations in the 
plaint, the suit was within time, and itis in 
this light that we must determine this 
question. Now, in her plaint plaintiff 
makes certain allegations, and the only 
inference we can deduce from these allega- 
tions is, that there was in law a partnership 
between Nathu Mal and defendants. Nathu 
Maladmittedly died more than three years 
before suit and the present claim is one for a 
general account, all the property belonging 
(according to the statements in the plaint) 
to the dukan. Irrespective, therefore, of the 
defendants’ pleadings the claim was prima 
facie time-barred, and it was the daty of the 
Court to taie up this point, sun motu, and in 
the absence of any explanation on plaintiff's 
part to show that this prima facie view was 
incorrect, it shoull have dismissed the claim 
in limine. Itisidle, therefore, for plaintiff 
to urge that an issue should have been raised, 
and that she should have been given an 
opportunity of establishing facts to disprove 
the effect of her own allegation. Plaintiff, 
no doubt, in her plaint does nob in 
set terms assert that her husband was 
a partner with defendants; but she 
slates cartain facts anl the only possible 
inference to be deduced from thosa facts 
is, as we think, that such a partnership 
did exist. In the circumstances ib was 
incumbent upon her to show the grouud upon 
which she claimed exemption from the law 
of limitation, her claim for a general accoant 
having been preferred beyond the period 
allowed under article 106 of the Limitation 
Act, 1877 (see section 50, last paragraph of h 
the Civil Procedure ‘Code of 1882), 
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But this objection apart, itis not easy to 
see how plaintiff, even if she had been given 
full opportunity of doing so, could have 
succeeded in claiming exemption from the 
ordinary law of limitation. We hold that 
upon the allegations made by her in her 
plaint, the relationship that subsisted between 
her late husband and the defendants was that 
of ordinary partners. In order to avoid the 
difficulties of the limitation law, she is per- 
force compelled to assert that there was no 
partnership, but obviously her assertion can- 
not nullify or do away with the facts. We 
readily admit that it is to the substance, and 
not to the letter, of the plaint that we must 
look, in order to see what the claim really 
amounts to, and itis because we are constrain- 
‘ed to find on the facts set forth in the plaint, 
that a partnership must be inferred, that we 
are obliged to hold that upon these facts the 
claim is beyond time. Accepting then these 
facts for this purpose, we find it difficult to 

. see how plaintiff could have claimed exemp- 
tion from the ordinary law. Obviously in 
view of her emphatic assertion that (despite 
the facts alleged by her) there was no part- 
nership between her husband and defendants, 
she could not possibly have produced evidence 
to show that there was a partnership, but 
that there was either an express or an 
implied term of the partnership agree- 
ment that the relationship between the 
parties would not terminate on the death of 
any of the partners. Had there been any 
such express agreement, we may take it for 
granted that plaintiff would most certainly 
have relied upon it in this suit, as it would 
have secured her everything that she is ask- 
ing for. Mr. Dwarka Das and his learned 
junior argue that in any event an implied 
agreement to that effect should be presumed 
from the fact, that the partnership did not 
terminate on the death of Telu Mal. We 
do not know exactly what occurred on the 
death of Telu Mal, but even if we assume 
that on the latter’s death, the old partner- 
ship was, by mutual consent, continued 
‘between Nathu Mal and defendants, it by 
no means follows that there would be an 
implied agreement that the partnership was 
to continue when one of the partners died 
and left no mule representative to succeed him. 
In other words, even if there was an implied 
agreement between the parties, that the son 
of a partner should succeed to the latter's 
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rights on his death, no implied agree- 
ment can, from that fact, be inferred that 
the partnership was to continue even if 
a partner died witnout leaving any male re- 
presentative, but only a widow to succeed 
him. Mr. Kanshi Ram, who replied upon 
this point to Mr. Kirkpatrick, laid 
great stress on the fact that neither in this 
case nor in the previous litigation between 
the parties, did defendants assert the existence 
of any partnership between Nathu Mal and de- 
fendants. In our opinion, this argument 
is beside the question. Itis quite immaterial 
for the present purpose that defendants did 
not put forward the plea of partnership. 
Allthat we have look to, isthe allegation in 
the plaint, and if the only inference from 
that allegation is that a .partnership existed,” 
we must decide whether upon that allegation 
the plaintiff is entitled to a relief which is 
consistent with that allegation, but which 
is prima facie barred by efflax of time. In 
other suits, not now before us, plaintiff may 
have proved that she was by inheritance 
entitled to succeed to her late husband’s 
share in the property. If she has been 
successful in these cases, she’ can, of course 
execute the decrees in her favour. But wy 
those cases we have no direct concern 
as regards this preliminary ' que 
limitation. This is a question w 
in limine, and if it is decided agai 
all arguments basad on decisions i 
cases must necessarily fail. 

The next point urged, in connection 
this question of limitation, is that defend? 
in their pleas only contended that the cla 
to the movable property was barred, and 
that it was never asserted in the lower Court 
that the suit was time-barred as regards the 
immovable property. It is quite true that 
in their pleas defendants urged the limitation 
question only as regards the movables, but 
it is apparent from the judgment of the Dis- 
trict Judge that the plea must have been ex- 
tended later on, soas to cover the whole of 
the property. Butbe this as it may, it is 
incumbent on us to see whether the claim as 
a whole or in part is within time. The 
plaint makes no distinction between the 
different properties, and in it they are all 
described as belonging to the dukan, except 
such as were set apart for charity. But 
even as regards the latter, ib is clear from 
the terms of the plaint, that they. were part 
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of the assets of the dukan. Mr. Dwarka 
Das has had to admit that the whole of the 
preperties in suit were acquired by Telu 
Ram and from the assets of his business. 
There is thus no distinction to be drawn 
between the various assets which originally 
appertained to Telu Ram. Upon the views 
which we take, the whole of these properties 
formed the assets of the firm, and if plaintiff’s 
allegations in her plaint are correct, her suit 
is for account in respect of her late husband’s 
share in all these properties. If, therefore, 
her claim is barred in respect of the mov- 
able part of the property, it is equally barred 
as regards the immovables, Sudar Sunam 
Maistri v. Narasimhulu Marstri (6). The 
whole of the property belonged to the dukan 
(see Kishore Chand, page 35,“ A” L 25, 
whose statement stands uncontradicted and is 
in accordance with the brief statement of the 
claim inthe heading to the plaint), and 
neither in the plaint or the pleadings or the 
evidence is there any support for the con- 
tention, raised for the first time before us, 
that portions of the assets of the “partner- 
ship” were, by the agreement of the parties, 

ithdrawn from the partnership (or dukan) 
onverted into land or houses to be owre 
he parties not as partners or joint 
mt as co-owners. Mr. Dwarka Das 
Was unable to point to any evi- 
ppdort of this theory, but he asked 
and the case, if necessary, in order 
le his client to supply the deficiency. 
uld uot see our way to acceding to this 
uest. The case has already been very 
rotracted and the parties have had the 
fullest opportunity of adducing evidence in 
support of their respective contention. Ib is 
toolate now to ask us to allow plaintiff 
farther to delay the decision of her claim and 
to add to the already very heavy expenses to 
which both parties have been put, by re- 
manding the case for inquiry upon a point 
which was not raised in the lower Court, 
which is inconsistent with the allegations 
in the plaint, and which is not supported 
by an dota of the evidence already on the 
file. 

Mr. Dwarka Das’ next contention is, that 
even if the claim for a general account is 
barred, tke suit is still within time in respect 
of any assets of the dukan that may have been 


acquired within three years of the institution 
: <6) 25 M. 149; 11 M. L. J. 333, 
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of thesuit. For this proposition reliance is 
placed upon Merwiunji Hurmasji v. Rustem#i 
(7) and Sokkanadha Vannumundar v. Sokka- 
nadha Vannumundar (8). With every possible 
deference, we find ourselves unable to agree 
with these authorities, and we prefer the 
views expressed by Candy, J., in Kivett 
Oarnac v. Gocul Das (9). Itis difficult to 
see how the representative of a deceased 
partner can sue the surviving partner for 
any particular asset helonging to the late 
partnership, unless he sues for a general 
account, and in the Madras case this diff- 
culty is realized, the learned Judges conced- 
ing that “of course to allow such a claim” 
(z.e., for recovery of a particular asset) “to 
be maintained without the defendant beirg 
at liberty to go into the whole accounts ard, 
if possible, defeat the plaintiff's claim by 
showing that the net balance is against the 
plaintiff, would be unjust.” But why should 
defendant be forced, by indirect means, to go 
into a general account where, owing to 
plaintiff’s own default, it is no longer open 
to the latter to claim directly the taking of 
such accounts P Furthermore, when is this 
process to end ? Js the plaintiff to be at 
liberty to sue on every occasion when an out- 
standing debtis paid, no matter how many. 
years may have elapsed since the dissoiution 
of the partnership? 

But apart from these objections, we can- 
not see how plaintiff can possibly claim 
recovery of any such alleged assets, as from 
the plaint it is clear that every particle of the’ 
property, of which she claims a two-thirds 
share, either formed part of the assets of the 
dukan and was in the possession of the 
share-holders, or partners, at the time of 
Nathu Mal’s decease, or was subsequently 
acquired from the funds of the dukan as 
they existed at that time. In paragraph 12 
it is distinctly stated that the cause of ac- 
tion—-and it is to be noted, that only one 
cause of action is referred to—arose on the 
16th May 1900 when defendants denied the 
right of plaintiff to her late ‘husband’s share, 
and there is no suggestion that there were 
any subsequent causes of action that accrued 
from timeto time as various outstandings 
were realized by defendants. It is hard- 
ly necessary to refer to Mr. Dwarka Das’ 

(7) 6 B. 628 at p. 635. 

(8) 28 M. 344. 

(9) 20 B. 51. 


1014 
NIHAL DEVI V. KISHORE CHAND. 


final argument upon ‘this question, tiz., 
that article 106 of the Indian Limitation 
Act, 1877, applies merely to a claim for a 
share of the profits of a dissolved partnership 
and not to a claim for a share in the 
capital. We did not understand this con- 
tention to be seriously pressed. It is, of 
course, futile, às the words of the article 
are “for an account and share of the profits 
of a dissolved partnership;” in other words, 
the article applies to every suit in which 
the plaintiff claims an account of the general 
partnership property and his share in the 
same, and its profits. A late partner cannot 
claim specific portions of partnership pro- 
perty; he must, inthe first instance, sue for 
an account, and it is only when the accounts 
have been gone into and settled, that the 
shares of the late partuers can be distributed 
between them. Inother words “as long as 
the accounts remain unadjusted, no suit by 
a partner in respect of any matter involved 
in the general account will lie, and, except 
by a suit for an account, he cannot recover 
his share of the profits or of the assets” (Cun- 
ningham and Shepherd’s Indian Contract Act, 
10th Edition, page 538). 

For the reasons given, then, we hold that 
the present suit is barred under article 
106 of the Indian Limitation Act, and 
must, therefore, be dismissed. But, as 
explained above, we think it advisable 
to discuss the other points that were 
argued before us and to give our finding 
upon them. 

The next question then is, whether Nathu 
Mal, the late husband of plaintiff, was at the 
time of his death, joint with defendants in 
family relationships, or in property, or in 
both, or in neither. For the purpose of de- 
termining whether the suit was barred by 
limitation, we assumed that the plaintiff's al- 
legations in her plaint were correct, and we 
deduced from those allegations the conclusion 
that Nathu Mal and defendants were partners 
up to the date of the former’s death. But 
this was in connection merely with the limi- 
tation question, and if it be held that there 
was in fact no partnership of the ordinary 
kind between these persons, the question then 
arises, whether they were members of a joint 
Hindu family, and as such enjoying jointly 
the property of the family. Defendants con- 
tend that their father, Mulan Mal, and his 
two brothers, Telu Mal and Narain Das, 
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formed from the very outset a joint Hindu 
family in every sense of the term; that Narain 
Das separated from the family about 1860, 
(Sambat 1$17) and wasgiven his share of 
the property; that Telu Mal and Mulan Mal 
continued joint, and so did their respective 
sons (Nathu Mal and defendants): that there 
was an attempt made in 1876 to re-unite 
Narain Das’ son, Tulsi Ram, but that in 1893 
the latter was given a share in the property 
and entirely separated off; that the whole of 
the property in suit belonged to the jcint 
family as represented by Nathu Mal and 


defendants; and that on the death of 
Nathu Mal, the latter were entitled to 
succeed, by right of survivorship, to the 


whole property, plaintiff, as the deceased’s 
widow, being entitled merely to fit and proper 
maintenance. i 

Itis now conceded by plaintiff that if 
Nathu Mal and defendants were members 
ofa joint family and held the property 
jointly, she has no right to a share in it. 
Defendants’ allegations are, however, hotly 
contested and the counter-allegation,—that 
it was Telu Mal whoalone and without any 
material assistance from any family py 
perty acquired the Ferozepore dukan 
all its valuable assets—has been put 
and argued with great dialectic 
subtle ingenuity by plainti 
pleader. It remains for us now 
which of the two allegationsis borne 
the evidence on the record. The 
Judge has, in his judgment, discussed 
difficult question very lucidly and in gre 
detail, and after careful consideration of al 
the facts and arguments, has arrived at the 
conclusion that the family was joint original- 
ly, and that Telu Mal, Mulan Mal, Nathu 
Mal and defendants were, when alive, mem- 
bers of that joint family and held the pro- 
perty (which had been acquired mainly 
through the extraordinary abilities of Telu 
Mal, but yet in the first instance from 
ancestral funds) as members of such 
family. The reasons which led the learned 
Judge to these conclusions will be found 
briefly, but clearly summarised at page 157 
of book “A”, 

At the hearing before us Mr. Dwarka 
Das and Mr. Kirkpatrick left no stone un- 
turned in their efforts to show, the former: 
that the District Judge’s finding on this issue: 
was erroneous, the latter that it was correct. 
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Learned counsel took us through a mass of 
evidence, oral and documentary, in support 
of their respective arguments, and it may be 
possible that in this judgment wé have, ow- 
ing to this deluge of detail, overlooked some 
small point or other. We believe, however, 
that we are now thoroughly conversant 
with all the important facts and we have 
endeavoured to do full justice to every 
argument addressed to us and to neglect no 
fact or point of any material value. Asa re- 
sult of our labours, we.have arrived atthesame 
conclusions as the District Judge, whose find- 
ing upon this issue is, in our opinion, entirely 
justified by the evidence and by the probabili- 
ties of the case. : 

The parties are of the Khatri caste, re- 
sidents in a town, in no sense agriculturists, 
as such, the three brothers, Telu Mal, Mulan 
Mal and Narain Das, would, presumably, be 
members of a joint Hindu family. In addi- 
tion to the above-mentioned facts, we have 
it established that the brothers had an an- 
cestral home in the small town of Bilaulpur, 
in the Ludhiana District, and that in that 
town there was a house and some other 
property belonging to the family. It would 
seem that this Bilaulpur property has 
never been divided off between the three 
nches,—probably because of its small 
arative value—and is still joint. Tulsi 
whose evidence on all such questions 
alarly valuable, not only because 
o all intents and purposes the real 
tiff in the case, but also because at the 
e of the trial he was the only male sur- 
iving member of the family, who could 
speak from actual knowledge of the facts) 
admits that he had heard .that the family 
came originally from Bilaulpur, and adds, 
“we used to livein Bilaulpur in our ancestral 
house. itis still in existence. I know there 
is a house and some shops. I do not know 
how many of the latter.” Itis true that 
he adds that he does not know whether that 
property is still joint, but as no one has ever 
suggested that that was divided, we may 
fairly assume that it retains its original 
character, especially as the defendant, 
Kishore Chand, had already sworn that it 
was still joint (page ` 26 “A"). Tulsi Ram, 
with this positive assertion before him, was 
not prepared to deny the fact. In the cir- 
cumstarces ib may, wethirk, be taken as 
proved ikat ike three brothers were members 
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ofa jointfamily, and that this family had 
a nucleus of ancestral property in Bilaulpur 


consisting of a house and certain shops, 


which even‘to this day are the joint pro- 
perty of the family. In further corroboration 
of this fact we have the evidence of Sri Dhar 
(P. W. No. 13), the plaintiff's mukhtar, who 
states that his own family comes from Bilaul- 
pur, and that “Telu Mal’s ancestors used to 
live inthe same muholla as my ancestors.” 
We do not understand that it is now denied 
that the family was originally joint and re- 
sided at Bilaulpur. But if further evidence 
on this point is needed, we would only point 
out that Telu Mal in the year 1850 describes 
himself as a resident of the place (Ex- 
hibit D. X.) and that Narain Das was 
admittedly married then (see evidence of 
Musammat Sahib Devi, P. W. No. 91, p. 107 
“A”, l 21). 

We start, then, with this established fact 
that this Khatri family used to live as an 
ordinary joint Hindu family, in an ancestral 
house at Bilaulpur, and that tbere was, in ad- 
dition to the ancestral house, certain other 
property belonging to the family in that 
place. As tothe nature and value of this 
other property, we are rather in the dark. 
Kishore Chand and Tulsi Ram both refer to 
it as consisting of certain shops, but there 
can belittle doubt that whatever it was, it 
was ofno great value. Defendants produc- 
ed certain documents (Exhibits D. IV B.; 
D. IV D. D.IV. A.; D. IV C. and D. 1V 
E.) which purport to be leases, of certain 
shops in Bilaulpur executed by Telu Mal and 
other members of the family. None of these 
leases have been proved in the ordinary way, 
and the District Judge quite rightly held 
that all except D. 1V. B. were inadmissible 
in evidence. As to Exhibit D. IV. B. he held 
that it could be admitted, inasmuch as ib 
was a document more than 30 years old and 
had been produced from the custody of the. 
persons in whose possession it would natur- 
ally be (section 90 of the Indian Evidence 
Act). Mr. Dwarka Das argued at some 
length upon this point, and we confess there 
was considerable force in his contention that 
the Court should not, in the absence of any 
proof, accept a document as undoubtedly 
genuine and beyond reproach, simply be- 
cause of its alleged age. We need not, 
however, enter into a discussion of this ques- 
tion, as we are fully satisfied aliunde that the 
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family was originally joint, had joint property 
at Bilaulpar, and for aught we know, to the 
contrary, remained joint qua that property up 

to the date of suit. 

The next stage in the case is the move 
to Ferozepore and the starting of business 
there. Plaintiff's case is that Telu Mal 
alone set up this business, and that he start- 
ed (as Dick Whittington of old) without any 
capital, but, by his singular abilities, gra- 
dually built up the highly successful firm of 
Telu Mal-Nathu Mal. That Telu Mal was 
the genuine of the family, and that it was 
due to his wonderful business capacity that 
the Ferozepore shop rose to its present posi- 
tion, is abundantly proved by the facts on 
the record. But defendants, while in no 
wise controverting these facts, are fully 
justified in asserting that there is no evidence 
whatever in support of the assertion in the 
plaint that Telu Mal alone went to TFeroze- 
~ pore in the first instance, and that he arrived 
there without an anna in his pockets drawn 
from the ancestral fuuds. On the contrary, 
there is evidence on the record to show that 
from a very early date one or other’ of his 
brothers was working with him at Feroze- 
pore and that at times the shop at Ferozepore 
was worked by all three. Before referring 
to this evidence, we may here observe, en pas- 
sant, that Tulsi Ram admitted that the state- 
ments in paragraphs 2 and 3 of the plaint, 
which relate to the starting of the Feroze- 
pore shop and which were made upon his 
authority, are incorrect, and that he had no 
knowledge as to when Telu Mal, Narain 
Das or Mulan Mal first arrived at Feroze- 
pore. Wedo not lay any great stress on 
this admission as a point in favour of de- 
fendants’ story. We refer to it merely for 
the purpose of showing that the allegations 
in the plaint are, prima fucte, open to doubt 
upon this point. And against these asser- 
tions in the plaint we have the statements 
made by Tulsi Ram on the 4th July 1909 
before the Revenue authorities to the effect 
that the Ferozepore business was built up 
by Telu Mal, Mulan Mal and Narain Das 
jointly (vide mutation proceedings after the 
death of Nathu Mal, not printed), Toa 
similar effect was the statement made by 
Nathu Mal, plaintiff’s deceased husband, in 
the case of Kishore Chand, etc., versus Lehna 
Singh in the Court of Pandit Harkishen Das, 
Muusif. In that case the deceased swore 
that during the life-time of Lala Telu Mal, 
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Lala Telu Mal and myself were proprietors: 
Kanshi Ram and Kishore Chand also have had 
a share in it from the very first (book “B”, 
page 115). e 
As we shall now have to make frequent 
references to the account books produced by 
defendants in this case, we may, before pro- 
ceeding, dispose of the objection that certain 
of these books are not genuine. It is ad- 
mitted that no exception can be taken to tho 
books which date from Sambat 1914onwards, 
but a violent attack was made in the Court 
below and also in this Court upon the books 
of prior date. It is quite true that these 
latter were produced at alate stage in the 
case, but this fact has been explained by de- 
fendant Kishore Chand. The District Judge 
has accepted the explanation as satisfactory. 
and we see no reason to differ. In a large 
business establishment, such as that of the 
Teln Mal-Nathu Mal concern, it is matter for. 
no surprise that old account books, relating 
to events which occurred 50 or 60 years ago, 
should be lost sight of. Indeed, most of such 
books would, in the ordinary course of things, 
be destroyed, though it is,at the same time, 
quite natural that some of them escape 
destruction owing to the fact that they were 
stowed away in old corners. Bat that the 
books produced before us are, as a whole, per 
fectly genuine, is, weconsider, fully establ’ 
ed. Inthe first place there are entri 
the tombu bahis of 1905-1907. (an 
are the books most strenuously att 
which Tulsi Ram admits to be in the h. 
writing of Telu Mal himself (see book “, 
page 49, I. 19-42). In the next place, wi, 
find the books of the firm. Naurang Rai- 
Bishen Dial, corroborating the books of the 
Telu Mal shop in certain matters, which 
relate to the year Sambat 1910—(see book 
“A”, page 97 and of book “O”, page 539, in 
both accounts there is a balance of 
Rs. 419-1-3). We cannot -believe that the 
defendants have not only fabricated books 
belonging to Telu Mal-Nathu Mal, but have 
also further fabricated books of a third party. 
In addition to this we may add that we.can 
see nothing in the appearance of the books 
themselves to raise suspicion as to their 
gennineness as a whole. We pointed this 
out to Mr. Dwarka Das, butat the same 
time we told him that it would still be open 
to him to show if he could, that particular 
entries were open to suspicion. And here 
we may remark that with one possible ex: 
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ception, he has not ben able to satisfy us 
that the books are not in every resp2ct trust- 
worthy. We do nob say that even as re- 
gards the one entry in question, we feel 
justified in accusing the defendants of 
fabrication. With this entry we shall deal 
later on, and we need here say no more 
than that while it is in some respects a 
curious one, we are far from stamping it 
as false. We hold then, that the account 
books produced by defendants (which, we 
may note, are continuous and carry on 
the accounts from year to year) are genuine, 
and that we can rely upon them. With 
these preliminary remarks we proceed to 
deal with the general question. There is, 
to our minds, convincing evidence that 
the shop at Ferozepur did not belong ex- 
ciusively to Telu Mal. As already shown, 
there is nothing to support the plaintiff's 
allegation that this shop was started by 
Tela Mal independently of assistanca from 
his brothers or from the joint ancestral 
funds. No one is able to say with any ap- 
proach to definiteness when this shop start- 
ed, but from the tombu bahis, which the 
‘defendants have produced, it is clear that 
it was doing business in the Sambat year 
1905 and onwards, and from the entries 
en made it would appear that the shop 
known, as Telu Mal-Narain Das. The 
try we have in the tombu bahi of 
at 1905 relates to the receipt of money 
the sale of a house to Telu Mal-Narain 
as and Tulsi Ram (page 49 “A” 1. 19) 
dmits that this entry is in the hand- 
writing of Telu Mal. Then in Sambat 
1997 we have the receipt (Exhibit D. 2) 
executed by Rura and Kura in favour of 
Telu Mal-Narain Das and Malan Mal 
(“B”, page 176). This is the document 
to which we have referred above as being, 
in some respects open to a certain amount 
of suspicion. Per se it does seem tobe 
a curious document and its recitals are 
‘undoubtedly extraordinary. But it must be 
remembered that accounts in those days 
were kept rather differently, and in favour 
of the genuineness of this entry, we have 
the fact that there is a corresponding entry 
in the rokar bahi of the years 1907-1909, 
which will be found at p. 734 of book “CO.” 











Upon the whole, we agree with the District - 


Judge that this receipt is genuine, and that 
it shows very clearly that so early as in 
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the Sambat year 1997, three brothers were 
jointly interested in the Feroz2pore business. 
That the firm at Ferozepore was doing busi- 
ness so early as Sambat 1910 inthe name 
of Telu Mal-Narain Das, t.e., farther borne 
out by the books of the firm Naurang Rai- 
Bishan Dial. The books of the latter firm 
were produced by the witness Dharm Sukh, 
and from these books it is shown that 
there was a Khata in the names of Telu Mal- 
Narain Das (with Khatı bahi) from the 
Sambat years 1910-1914 (see “A.” p. 97). 

Then in Sambat 1911 we have a balance in 
the rokar bahi in the name of Telu Mal- 
Narain Das (“O” p. 2) and in the “ganesh” 
(or dedication) of the roznamcha of Sambat 
1911-1916 the shop is described as that of 
“Telu Mal-Narain Das.” 

In January 1855 a certain house was pur- 
chased from one Gursa Singh and there ix 
on the back of the sale-deed in favour of the 
latter an endorsement to the effect that “tho 
property had been transferred for value re- 
ceived to Telu Mal-Narain Das.” (“B.” p. 
178). This deed and its endorsement are 
valuable for two purposes. In the first place 
they show that property in Ferozepore was 
so long ago as in 1854 bought in the names 
of Telu Mal and his brother, andin the 
second place they serve to discount the value 
of the earlier deed of the 17th March 1850 
(“B” p. 175) as evidence in favour of Telu 
Mal being the sole owner of the Ferozepore 
property. In 1850 Telu Mal is said to have 
purchased in his own name a certain piece of 
property from one Musanmat Diyan, IL 
will be seen that this property was at the 
time bounded on the west by property be- 
longing to Kalandar Bakhsh and on the south 
by certain shops belonging to Telu Mal, In 
all probability the property purchased by 
Telu Mal-Narain Das from Gursa Singh (who 
bought in turn from Kalandar Bakhsh) was 
the sarat which in 1850 was described as being 
the western boundary of the property then 
purchased by Telu Mal from Musammat 
Diyan. We now come to certain document- 
ary evidence which, in our opinion, tells 
strongly, if not indeed conclusively, in favour 
of defendants’ contention. 

Exhibit D. XII (“B” p. 185) is a register- 
ed deed of sale relating to a house and 
dated the 12th November 1855, executed by 
Fakir Sayad Shah Nawaz-ud-Din in fayour 
of Telu Mal-Narain Das and Mulan Mal. 
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This house was bought for the purposes 
of a residence for all members of the 
family and it is not denied that Telu 
Mal and the other members of the 
family, including Mulan Mal, his wife 
and his children and also Nathu Mal and 
his wife used to live init. Theamount ex- 
pended on the purchase of this havelt was 
duly entered in the Kharch Khata of the 
shop, (see “O” p. 383). A large sum, about 
Rs. 6,000, was subsequently expended in 
enlarging and repairing this havelt and this 
amount was also entered in that Khata Ug" 
p. 387). It has been asserted by counsel for 
respondents and not denied by counsel for ap- 
pellant, that when Mulan Mal retired from 
the Bilaulpur business in Sambat 1923, he and 
his branch lived in this haveld with Telu Mal- 
Nathu Mal and the other members of the 
family, including the óld mother who ended 
her days in Ferozepore. Next we have Ex- 
hibit D ii A (p. 188 “B.”). This deed, 
which is dated the 4th August 1856, relates 
to the purchase of certain land in Mauza 
Bhagel Singhwala. It will be noticed that 
the deed of sale is in favour of Telu Mal 
alone, and from its terms one would infer 
that be was the sole purchaser of the land. 
As we have already had occasion to remark, 
Telu Mal was the genius of the family and 
it was unquestionably due to his wonderful 
natural abilities that the family succeeded 
as they did. At times he would seem to 
have presumed on this fact, but the other 
members, especially Mulan Mal, would, on the 
other hand, appear to have kept a jealous 
eye on his actions. In the present case, after 
securing a deed of sale in his own name he 
was subsequently compelled to admit, that in 
this purchase he and his two brothers 
were equally interested and had equal shares. 
According to the endorsement made on the 
back of this deed (“B” p. 189), Telu Mal 
concedes that “we all three brothers have 
equal shares in this village. The considera- 
tion for the deed, regarding the village, was 
paid out of the fund relating to the shop. 
Telu Mal has no exclusive right. As Narain 
Das could not go to Court, the deed was 
drawn in my favour. The village has been 
purchased with the shop income. This 
village certainly belongs to Mulan Mal and 
Narain Das also.” Mulan Mal at this time 
was doing business at Bilaulpur and hence 
the reference only to the inability of Narain 
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Das to attend to the execution, etc., of the 
deed. This village was purchased for a sum 
of Rs. 340, and that item will be found duly 
ues to the Kharch Khata at pages 384-5 
o ad 

This document, with its endorsement, is 
obviously a strong piece of evidence in favour 
of defendants’ contention. It is not, and 
clearly could not be contended that the 
endorsement was a forgery, and the only ex- 
planation which plaintiff's counsel has to offer 
is that the endorsement was made by Telu 
Mal at a later stage. This was one of the 
documents of which Lala Jugal Kishore, Sub- 
Judge, took possession on the 2nd June 1900 
and at that timeit certainly came to the jenow-: 
ledge of Tulsi Ram. There is no suggestion 
therefore, that it has been fabricated for the 
purposes of the present case. But the argu- 
ment for plaintiff is that Telu Mal for his 
own purposes made the endorsement at some 
later stage in the proceedings than 1856. We 
confess we are at a loss to follow this argu- 
ment. Telu Mal in after years certainly 
did his best to make out that he alone 
was the founder of this business, and in 
many ways he was right in so asserting. 
In point of fact, in 1889 he actually in- 
formed the Revenue authorities that it war 
he alone who purchased this Bagh 
Singhwala village, (p. 108 “A” L“ 

It is hardly likely, therefore, that he 
have made this endorsement on the déu 
time when he was contrary to its t. 
asserting that he was the sole purchase 
the village. With these subsequent asser 
tions of Telu Mal we shall have to deal pro- 
sently, and in the present connection we need 
say no more than that the endorsement which 
presumably was made at or about the time 
of the purchase, shows very plainly that the 
village was purchased out of the funds of the 
shop” and that this shop was recognised as 
belonging to the then joint family of Telu 
Mal, Mulan Mal and Narain Das. 

The facts above stated are good evidence 
that the shopin question was a joint concern. 
Mulan Mal,as we know, was during most 
of this time managing a shop at the ancestral 
home and we shall presently have to deal 
with the question whether that shop was a 
mere branch of the Ferozepore concern or 
an independent business. But Narain Das 
was at Ferozepore and admittedly engaged 
in the Ferozepore shop. Plaintiff’s conten- 


Vol. VHI] 


NIHAL DEVI V. KISHORE CHAND. 


tion is, that he was a mere employè and not 
a partner in the shop. This contention is, in 
our opinion, proved to be erroneous from what 
we have already stated. It is, to our minds, 
clearly established that from a very early 
date the Ferozepore shop bore the name of 
Telu Mal-Narain Das, and we cannot believe 
that this would have been the case had 
Narain Das been a servant or even a mere 
manager of the concern. There isa vast 
amount of evidence to the contrary, apart 
from the facts already referred to. For in- 
stance, Tulsi Ram admits (“A” p. 491. 1. 9) 
that as far as he can gather from the books, 
the nameof ‘Narain Das-Telu Mal dates from 
Phagan Sudi 11, Sambat 1911, and this was 
the original name of the firm.” He further 
admits (p. 92 “A” 1. 22),” Between 1914- 
1917 my father, Narain Das was, joint, I 
believe * * * * I have no doubts in the 
matter after seeing the books.” 

Then we have the fact that Narain Das 
had a joint khata with the infant son of Telu 
Mal, Daulat Rai, (p. 57 “A” l. 23). 

Again,-it is abundantly clear from the cor- 
respondence that passed between Telu Mal 
that Narain Das was intimately connected 
with the former in all business and family 
transactions (see especially pp. 33, 35 and 64 
of “B”), Furthermore, we have the bond 
ecuted in favour of Telu Mal-Narain Das 
one Chuhar Mal, Bhabra, on Magh Sudi, 
mbat 1907, to which a reference will be 
ound at page 696 of “O.” In addition to all 
this, we have the entries in the bahis produc- 
ed by the witness Dharm Sukh (p. 97 “A”’) 
and the evidence of plaintiff's own witness, 
Dula Mal (p. 110 “A”) who states that when 
he first knew the shop, it was known as 
“Telu Mal-Narain Das.” He is an old man 
of about 70 years of age and presumably not 
unfavourably disposed towards the plaintiff. 

In view of all these facts we have no 
doubt that the shop at Ferozepore up 
to Sambat 1917 was the joint property of the 
three brothers. That there are arguments 
to the contrary we fully admit and with 
these arguments we shall deal presently, but 
we may at once anticipate matters, by say- 
ing that after giving every weight to them, 
we see no reason to doubt the correctness of 
the District Judge’s finding to the effect that 
up to the date when Narain Das was separat- 
ed off (e., in Sambat 1917) the family was 
joint in every sense of the term. Telu Mal 
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was nct only a strong man and a man of 
great business aptitude, he was also a man 
who appears to have been devoted tohis family 
and ready at any cost to keep that family 
compact. But unfortunately for his younger 
brother, Narain Das, was (to use his own 
words) “a fool.” From the correspondence 
on the record it is quite clear, that despite 
all his endeavours Telu Mal found it impos- 
sible tocarry on business with Narain Das. In 
his letters to Mulan Mal, he very pathetically 
remarks, ‘Narain Das is now-a-days doing no 
work. Fle keeps sitting idle) We are not 
in a position to ask him to do any business. 
We are undergoing troubles on account of 
Narain Das. * * * * Narain Das is dealing 
with usso harshly as if he has gota spade 
in his hands and is doing just as a river does 
in washing away lands. It appears to us 
that be would make us beggars. Let God's 
will prevail. We are powerless.” This let- 
ter was written in Sambat 1915 and it is 
common ground that sometime prior to this 
Telu Mal had allowed Narain Das to set up a 
shop of his own (known as Ditta Mal-Narain 
Das) in Ferozepore. This letter makes it 
clear that Narain Das had not been giving 
satisfaction to Telu Mal, and it is admitted 
that in Sambat 1917 matters came to a crisis 
and that Narain Das from that date severed 
his connection with the shop of Telu Mal. 
The question, however, is wkether when 
Narain Das left the shop, he left it merely 
as a dismissed employé or as a member 
of the joint family, receiving before his 
departure his full share in the joint 
family property. Plaintiff’s allegation is 
that he was more or less summarily dismiss- 
ed, but that as he happened to be a brother 
of the owner of the shop, he received a 
“bonus.” Obviously the terms of the letter 
to which we have referred would not appear 
to countenance this view, for if Narain Das 
was merely a servant, (though also a brother), 
it is strange to find Telu Mal deploring the 
fact that he can do nothing to contract the 
evil effects of Narain Das’ idleness. But the 
final and conclusive answer to the argument 
is to be found in the entry made by Telu Mal 
when Narain Das was eventually separated 
off. This entry will be found at page 57 of 
book “C.” It seems to us impossible to argue 
in face of this entry read with the entry at 
page 58 cf book “C.” that Telu Mal was 
ridding himself merely of an employé whoa 
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hac proved of no use to him. If this was the 
state of affairs, what necessity was there to 
provide that Narain Das should in future 
have no right to the other property of the 
“shop.” Andeven moreimportant, why should 
Telu Malin the subsequent entry (at page 
58 “O.”) have been careful to state that tle 
three remaining shares in the property would 
be kept by him in trust for (1) himself, (2) 
the mother; and (3) Mulan Mal, his brother. 


In our opinion, these two entries, read with 


the other evidence in the case render it 
clearly and conclusively proved that the 
family was originally joint in all respects and 
that after the separation of Narain Das, the 
other members remained joint and undivided. 
As an answer to all this Mr. Dwarka Das 
contends that Narain Das could not have 
been a member of a jointfamily inasmuch as 
if he had been such, his sharein the property 
would have exceeded Rs. 10,000 in value, and 
he has referred us to certain passages in the 
evidence of Tulsi Ram and of Kishore Chand 
which tend to show that Rs. 10,000 did not 
in reality represent anything like one-fourth 
of the value of the property in Samlat 1917. 
Tulsi Ram has given it as his opinion that 
this property was at that time worth between 
Rs. 70,000 and Rs. 80,000, and it is quite 
obvious that the khata upon the basis of which 
the partition of Sambat 1917 was made, did 
not include valuable assets of the “firm,” or 
the principal monies of which the firm was 
possessed. The evidence of Kishcre Chand 
(p. 55 1. 21 of Bk. “A.”) is clear upon this 
point and so too is the khata itself (pages 24, 
25 of Book “C.”) It may, therefore, be con- 
ceded that in actual fact Narain Das did not 
receive a full fourth part of the assets of the 
firm as they existed in Sambat 1917. But 
conceding this, we are still unable to hold 
that Narain Das was nota member of the 
joint family or that the property was not, in 
the strict sense of Hindu Law, joint property. 
It must be remembered that the shop at 
Ferozepore began in a very humble way and 
that its prosperity was due mainly, if not 
indeed entirely, to Telu Mal. Narain Das 
had for some years prior to Sambat 1917 
proved himself an indifferent man of business, 
wasting his time and the money of the shop, 
and he had been pestering Telu Mal to 
separate him off and allow him to conduct an 
independent business of his own. Telu Mal 
was clearly averse to this, but was finally 
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obliged to comply with Narain Das’ wishes. 
Now Telu Mal had no high opinion of his 
younger brother—in fact, in one of the letters 
to Malan Mal, he describes him as “a fool,” 
and we think it quite probable that when 
Telu Mal was ultimately forced into separat- 
ing from Narain Das, he was determined not 
to give the latter more than he could help. 
Narain Das was anxious to set up an inde- 
pendent business and would in all probability . 
be ready to accept any reasonable terms from: 
the masterful elder brother. He had paid no 
great attention to business mattersand had 
(as Telu Mal complains) been wasting his 
time in idleness. In the circumstances it is 
scarcely a matter for surprise that Narain. 
Das cheerfully accepted Tela Mal’s terms, 
and that he did not attempt to scrutinise the: 
accounts carefully. According to the entry 
at page 57 of Bk. “C.” he was given a fourth’ 
share in the assets of the whole shop, and: 
the fact remains that he accepted what 
he got as really amounting to such 
fourth share. Itisno answer to this now 
to say that Narain Das did not in point of 
fact get his true fourth share. That may be 
so, but whether because he. was a fool or 
because he was over anxious to start his own: 
business quite independently and, therefore,’ 
did not think fit to quarrel over the division 
of the property he certainly accepted thg 
situation and took what was given to him, 
his real share. Inour opinion, the fact 
which we have referred above make ib 
abundantly clear that Narain Das was jointly 
interesled in the property from the very 
beginning of the history in this case and that’ 
he was not merely an employé in the shop of 
his brother Telu Mal. Nor are we shaken in 
this opinion by the fact that in Sambat 
1917, when he was separated off, he did not 
perhaps receive the fullamount to which he 
was entitled, the latter fact being explainable 
on the grounds which we have set forth. ; 
We take it, rherefore, that Narain Das 
was joint with Telu Mal in property up to` 
Sambat 1917 and that in that year he 
became separate. There is abundant 
evidence on the record to show that up to’ 
that year the other brother, Mulan Mal, 
was also joint with Telu Mal. In the first 
place there is the documentary evidence to’ 
which we have already referred (riz, Rura’s 
receipt, “B.” p. 176); the endorsement on 
Exhibit D ii A); (“B.”, p. 159); Exhibit D, XII 
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- of the correspondence between Telu Mal and 
Mulan Mal shows that both brothers were 
keenly interested in each other’s affairs 
as carried on ab their respective shops (see 
especially p. 33 of Bk. “B”). Mulan Mal, 
again, was married before Sambat 1917 and 
his marriage (which took place at Ferozepore) 
cost u very large sum of money 
(Rs. 4,344-3-8) and this sum was duly debit- 
ed to the Kharach Khata of Telu Mal-Nathu 
Mal. Even so far back as Sambat 1909 we 
find a sum of Rs. 25 odd advanced to Mulan 
Mal being debited to the vatta khata (“O” p. 
382). Furthermore, Tulsi Ram in his 
evidence admits that from certain entries 
in the rokars of Sambats 1907-1909, and 
1909-1911, it would appear that Mulan Mal 
was at Ferozepore doing “business for the 
firm, (pp. 91 “A”,1, 80 and 92 “A”, L 3). 
during the period with which we are. at, 
present dealing we find entries inthe books 
regarding sums advanced to one or other of 
the three brothers and in each case the entry 
in the books is practically the same, no 
difference being made between Telu Mal and 
his brothers (see, e.g., pp. 57,.°A” Ul, 21-24: 
68 “A” U. 1-4). Upto Sambat 1917 the 
family had not, of course, attained to the 
osition which they. now occupy and the 









tively small, but it will be seen from the 
ary given at p. 68 “A” |. 8-19, that all 
ese expenses were debited to the Kharach 
Khata of the shop, and that of the three 
brothers Mulan Mal was on the whole the 
most extravagant. 

Per se these facts would be sufficient to 
prove that Mulan Mal was throughout joint 
with Telu Mal, though for business purposes 
he used to reside at Bilaulpur until about 
Sambat 1922, when he shut up the shop there 
and came to reside finally at Ferozepore. 
But in addition to all this, we have the admis- 
sion of Tulsi Ram that so far as he cau re- 
member, Telu Mal and Mulan Mal were 
always together and that he cannot remember 
any instance when they were not together (p. 
47 “A” l. 27). 

As against these facts Mr. Dwarka Das 
has really very little to say. His first con- 
tention is that if Mulan Mal was joint with 
Telu Mal in the Ferozepore shop, it is passing 
strange that Mulan Mal’s name was not sub- 
stituted for that of Narain Das when the 
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latter was separated off in Sambat 1917. 
This does not appear to us tobe an argument 
of any great weight. Mulan Mal was at the 
time managing the Bilaulpur shop and 
perhaps no one realised so fully as he did, all 
that the family owed to the business 
capacities of Tela Mal. When Narain Das 
left the family, an entry to the effect, that 
henceforth the property of the shop was the 
joint property of Telu Mal, Mulan Mal and 
their mother, had been duly made in the 
books of the shop (“C.” page 52), and in face 
of this entry, it mattered little or nothing to 
Mulan Mal whether the shop was called by 
the name of Telu Mal-Nathu Mal or Telu 
Mal-Mulan Mal. His rights and interests 
were assured and he would, therefore, not 
trouble himself further especially as in a 
small matter of this kind he would be 
reluctant to interfere with his brother's 
wishes. 

The learned pleader’s next contention is 
that Mulan Mal was all this time carrying 
ou an independent shop of his own at 
Bilaulpur in partnership with one Jiwan 
Mal, and that the Bilaulpur and Ferozepore 
shops had no connection whatever with one 
another. A- great deal of argument was 
addressed to us on this point, especially 
with respect to what happened when this 
Bilaulpur shop eventually closed, and to the 
wheat transaction to which reference is made 
at page £05 of Bk. “B.” We may at once 
state that this latter transaction remains a 
mystery and that the explanations of neither 
party offered a satisfactory solntion of it. 
But it is clear from the correspondence that 
there was an intimate connection between 
the business which was being done by Mulan 
Mal at Bilaulpur and that of the Ferozepore 
shop. Telu Mal is constantly giving advice 
to Mulan Mal as to various matters, and 
posting them up as tothe prices current in 
Ferozepore. But what is even more 
important is that the Bilaulpur accounts, 
which have been produced, fail to show any 
personal expenses incurred by Mulan Mal, 
whereas the Ferozepore books show those 
expenses in detail. If Mulan Mal was an 
independent shopkeeper who had no concern 
with the Ferozepore shop, how comes it that 
his personal expenditure finds a place in the 
kharach khata of his brother’s shop and dves 
not appear in his own books? 

Tt is true, no doubt, that Mulan Mal was 
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al Bilaulpur in Sambat 1909 (1852) and that 
in the khana shumari papers of that year he 
is described as doing “grocery”? work there 
(see “B.” pages 24-25). But this fact proves 
little. ‘The ancestral home was admittedly at 
Bilaulpur and it may well be that this small 
shop was the ancestral nacleus from the 
funds of which Telu Mal, by his genius, was 
enabled to rear up the Ferozepore business. 
‘Lt seems to us that the existence of this shop 
at Bilaulpur in no way militates with the 
view that Mulan Mal was jointly interested 
in the Ferozepore shop while the other 
evidence, to which we have alluded, can 
leave no doubt upon the subject, as it is quite 
inconsistent withany other hypothesis than 
that of Mulan Mal’s jointness with Telu Mal. 
Before proceeding, we may add one remark 
with regard to Mr. Dwarka Das’ argument 
that if the Bilaulpur shop was buta branch 
of the Ferozepore business, one would not ex- 
pect to find the former debited with small 
items for long cloth, ete., purchased for it by 
the Ferozepore shop. We cannot accept this 
argument. The shops had to keep proper 
accounts, even in small details, and ib was 
absolutely necessary if these accounts were 
to be correct, that all items, no matter how 


small, should be duly entered in the books.- 


Mr. Dwarka Das, seeing the force of this, 
argues that a small purchase of Rs. 2-6 worth 
of long cloth could not be intended for 
business purposes, and that Mulan Mal must 
have required it for his own personal use, 
and that ifthat were so, why was not the 
amount debited to the kharach khatı? The 
learned pleader was not very clear in his argu- 
ment on this point, but this is, we believe, the 
gist of his contention. If we are right in our 
surmise, we need hardly say more than 
that there is no reason bo suppose that those 
purchases were not for the purposes of 
business. The Bilaulpur shop was not 
exactly a Whiteley’s establishment, and in 
Sambat 1909 it was doing only a small trade. 
Atall events, the argument is admittedly 
based on pure conjecture and, as such, cannot 
carry us very far. 

Great stress has been laid by plaintiff's 
learned pleader upon the so-called admissions 
made by Kishore Chand and Kanshi Ram, de- 
fendants, at various times after the death of 
Telu Mal, and upon certain assertions made 
by Telu Mal himself during his life-time. 
We do not regard these statements as very 
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important. In the years 1899, 1900, 1901 
and 1902 the family was involved in con- 
sideration and in the course of the many 
cases they had in hand, the two defendants 
were continually being examined and cross- 
examined with regard to the nature and origin 
of the shop and its property, the result bzing 
that we have before us a number of copies of 
depositions made by one of them at various 
times and places. These are not very 
illuminating orconsistent, and the utmost that 
san be said of them is that they show clearly 
enough that neither deponent had any’ real 
knowledge of the facts. To refer briefly to 
some of theseadmissions: On the 8th May 1899 
Kishore Chand made the following statement 
before Pandit Harkishen Das, Munsif:— 
“Our family is joint. Telu Mal has two 
shares, and Kishore Chand and Kanshi Ram 
have one share. Weallhave a joint board 
aa Formerly Telu Mal, baing the 
senior man in the family, carried on the 
whole business. Ib was for this reason that 
the whole business was carried on in his 
name. Afterwards he became blind, 22 or 
23 years ago, and since then we carried on 
the busines3...... I do not know by whom the 
property was acquired. I was then of tender 
age. Lala Telu Mal, my futher, and the 
aie of Lala Tulsi Ram were joint.” (“B” p. 
117). 

On the other hand, in certain docum 
filed by Kishore Chand in the year 1900 (2 
a few months after the above statemant wal 
made), he distinctly asserts that “Lala Telu 
Mul, deceased, acquired the entire property 
attached to the shop,” (see pp. 118, 119, 120, 
“B”), But in twoof these very same documents 
Kishore Chand maintains that Telu Mal him- 
self and his brother were members of a joint 
Hindu family, and that upon that ground 
he and his brother were entitled to succeed 
by right ofsurvivorship to the property of 
Nathu Mal in preference to the latter’s 
widow. (“B.” pp. 118,120). Then, again, 
a few months later (in February 1901) 
Kishore Chand deposes that he does not 
know whether any property was ac- 
quired by the late Telu Mal, (page 122 
“B,” 1. 7), and that he is unable to explain 
why it was that Telu Mal hada one-half 
share in the property, while he and his 
oe had only a one-fourth share (ibid 
l. 18). 

. It seems to us that the only possible ex- 
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planation of these inconsistent statements is 
that offered by Mr. Kirkpatrick. The learned 


counsel points'out that the defendants’ father,’ 


Mulan Mal, died in 1875 (Sambat 1932) when 
defendants were quite children; that obviously 
they had no personal knowledge of matters 
that occurred so long ago as 1852, and that 
they were entirely dependent for any infor- 
mation as to the nature of the family and its 
property, upon their uncle, Telu Mal. But 
Telu Mal was about this time—and certainly 
later oi—obviously attempting to make out 
that he had “acquired” the Ferozepore shop 
and had made it what it was. To a large ex- 
tent this was true and there was no one to 
gainsay him, for Narain Das, though alive, 
had no further .interest in the matter as he 
had been separated in Sambat 1917. That 
Telu Mal was putting himself forward as the 
author and founder of his wealthy shop is 
clear from the statement he made on the 1st 
May 1893 before the Assistant Collector (“B”. 
page 239). He there asserts that “the entire 
property referred to in the application for 
partition was acquired by me exclusively”. 
To a like effect is the statement made by him 
in 1889 (10th April). But the value of these 
pretensions on-- the part of Telu Mal may be 
gauged by the fact that on the last occasion 
abovementioned, he had the temerity to claim 
e sole-ownership of that very village (mauza 
hel Singhwala) with regard to which we 

n acknowledgment in hisown hand- 

ug that his two brothers were co-sharers 

d that the purchase money came from the 
‘hop funds (“B”. page 189). The truth is 
that Telu Mal, especially after the death of 
Mulan Mul, led his relatives and friends to 
believe that he had acquired the whole pro- 
perty, and we have no doubt that this was 
the story that the boys, Kishore Chand and 
Kanshi Ram, heard ‘from their uncle. They 
seem to have accepted it as true, though (as 
is clear from Kishore Chand’s various state- 
ments) they found it difficult to reconcile the 
disparity of shares with the admitted joint- 
ness of themselves and their uncle. It was 
never denied by Telu Mal that Mulan Mal 
was joint with him and everything on the 
record, including plaintiff’s own statement 
(page 77, “A”), shows thatin respect of 
board and lodging at all events the two 
branches of the family were one and undivid- 
ed. But Kishore Chand and his brother had 
no reason to distrust the assertions of their 
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uncle who was, in truth, more a father than 
an uncle to them. As Kishore Chand has 
remarked, they obeyed him implicitly, and we 
see no reason to doubt defendant's veracity 
when he swears thatit was only when he 
came to make a thorough examination of the 
shop’s account books, for the purposes of his 
present case, that he began to realize more 
and more that he had been in error in sup- 
posing that Telu Mal had acquired the entire 
property. Itis for this reason, then, that we 
do not attach such weight to these statements 
as admissions by defendants usually carry, 
Nor must it be forgotten, that if in times past 
defendants have described Telu Mal ag the 
founder and original owner of all this pro- 
perty. Tulsi Ram, on the other hand, was 
at anearly stage, asserting that the family 
was originally joint, and that Mulan Mal and 
Narain Das hadan equal hand in the ac- 
quisition. Thus, on the 4th July 1900, when 
plaintiff applied for mutation of names after 
the death of her husband. Nathu Mal, Tulsi 
Ram stated he had no objection to offer, and 
added that Telu Mal, Mulan Mal and Narain 
Das all helped to acquire the property. In 
his evidence given in the present case he 
explains that he originally imagined that all 
three brothers worked together and had built 
up the business, but that after a consultation 
he had had with Lala Kashi Ram, pleader, 
anda talk with Natha Mal’s mother, he 
learned that Telu Mal was the “sole acquirer 
of the property”. In our opinion these earlier 
admissions on the part of Tulsi Ram are far 
more important than any statements by the 
defendants as to the origin of the property, 
Talsi Ram wasa much older man and had 
been “taken back” into the shop by Telu Mal 
so long ago as 1876 in order that he might 
conduct its management. He must, therefore, 
have had considerable knowledge of its affairs 
and this too at first hand. His own father, 
Narain Das, was alive (he died in March 
1900) and we can hardly believe that Narain 
Das never at any time enlightened his son as 
to the affairs of the shop of which he had now 
become the manager. It must then have 
been with full knowledge of the history of the 
shop that Tulsi Ram made his statement 
before the Revenue authorities, and we can 
hardly accept the suggestion that Nathu 
Mal’s mother, Musammut Sahib Devi, had 
fuller and more accurate knowledge of the 
past than Narain Das, It seems to us far 
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more probable that Tulsi Ram’s change of 
front was due to his consultation with the 
legal gentleman to whom he refers, and from 
whom he not improbably gathered that 
Musımmat Nihal Devi could not hope to 
succeed to Nathu Mal’s share if the family 
were joint in property, and that his own 
chances of succession to any part of that pro- 


perty would be equally infinitesimal in that 


evente On the other hand, ifthe property 
was not joint, Musammat Nihal Devi would 
certainly be her late husband’s heir and after 
her death, Tulsi Ram would be a co-heir with 
his cousins, the defendants, to all her estate. 
It is scarcely matter for surprise, therefore, 
thougk it may be for-regret, that Tulsi Ram's 
memory suddenly became defective and that 
he felt compelled to ask for information from 
Telu Mal’s aged widow. 

Thereis one other argument which Mr. 
Dwarka Das urged before us in support of 
his contention that the family was not joint 
at any time prior to Sambat 1917, and that 
is that there are a number of deeds on the 
record in favour of Telu Mal alone or execut- 
ed by him alone. In this connection reference 
was made to page 47 of book “A” and to pages 
48,74, 92 and 175 of bk.“B”. Ib will be 


segi that, with the exception of the last, all. 


these deeds were executed by Telu Mal in 
favour of third parties and relata tosales of 


various properties stated to belong to Telu, 


Mal exclusively. But it is by no means 
unusual to find the manager of a joint Hindu 
family executing sale-deedsin his own name 
and as we shall presently have occasion to 
point out, even after the alleged partition of 
1893, we find Telu Mal joining in a sale of 
certain lands which, according to the appli- 
cation of the 7th March 1893 (“B” p. 108) 
‘fell to the share of Kishore Chand and Kanshi 
Ram (p. 75 “A” 2 26; p. 245 “B”), When 
property is being sold by the joint family to 
third persons, it is obviously immaterial to 
the members of the family whether the sale- 
deed is executed by one member or by them 
all. The case is, however, different when 
the family purchases property and the en- 
dorsement on Exhibit D. II A (“B” p. 189) 
is an instance in point to show that Mulan 
Mal and Narain Das were fully alive to the 
risk of allowing a purchase of property to 
stand in the name of one member alone, 
For this reason there is some force in Mr. 


Dwarka Das’ 
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deal with Exhibit D. X. (“B” p.175) which 
relates to the purchase of certain property 
on the 17th March 1850. But this property 
was after all of very small value (Rs. 42 
was paid for it) and it is likely enough that 
in days past, when the brothers were first 
starting their business, there was a more 
complete confidence in each other than was 
the case later on. And we musbé in this 
connection remember that the actual deed 
relating to the purchase of Baghel Singhwala 
is also in the sole name of Telu Mal 
and it is common ground to both sides that 
the endorsement was made subsequently. 
But be the explanation what it may, we 
clearly cannot, on this very trivial piece of 
evidence hold that the family was not joint 
in 1850, the evidence, to the contrary being 
overwhelming. _ 

We now pass on to consider the argument 
that even if this family, consisting of the 
three brothers and their mother, was origin- 
ally joint, the separation of Narain Dis in 
Sambat 1917 effected a disruption of the entire 
family. Mr. Dwarka Das contends, that it 
is not necessary for him to show that there 
was an actual division, by mates and bounds 
of all the property and that it is enough if 
he can prove that one of the members of 
the family left it, taking with him his 
share of the property, and that as regard 
the other member, though there might 
have been a division of the property, 
was a division of their respective ti 
specification of shares. Now, it is admit 
that Narain Das actually left the family an 
that his share was divided off by metes and 
bounds. Further, it is clear from the entry 
at page 58 of book | ‘C” that there was a 
specification of the shares of the three re- 
maining members, wiz, Telu Mal, Mulan 
Mal and their mother. The question is 
whether, upon these facts simpliciter, we must 
hold, as a proposition of law that there was 
an entire disruption of the joint family. The 
authority cited by Mr. Dwarka Das in sup- 
port of this argument is Bala Buz y. 
Rukhmabai (10), in which case their Lord- 
ships of the Privy Council held that “ when 
one co-partner separates from the others, 
there is no presumption that the latter re- 
mains united. In many cases it may,” ‘say 
their Lordships “be necessary in order to 


(10) 390. 725; 5 Bom. L, R. 462;7 C. W. N. 642 
30 I. A. 130, 
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‘ascertain the shares of the outgoing member 
to fix the share which the other co-partners 
are or would be entitled to, aud in this 
Sense the separation of one is saidto bea 
virtual separation of all. And their Lord- 
ships think that an agreement amongst the 
remaining members of a joint family to re- 
main united or to re-unite must be proved 
like any other fact.” This authority is un- 
doubtedly in point, for here it was certainly 
necessary in order to ascertain the share 
of Narain Das (who wasto be separated), to 
fix the shares of the three other co-parceners 
andin point of fact this was actually done, 
(see the entry at page 58 of book. “O”). 
We must take it, therefore, that there was a 
virtual separation” of all the members. The 
“question then is, whether from what occurred 
subsequently we can infer an agreement 
between Telu Mal, Mulan Mal and their 
mother to remain joint. In the case before 
their Lordships the evidence on this aspect 
of the question was very conflicting and 
they point out that “there is, no doubt, 
some evidence both of a continued union 
between Girdhari Lal-and Ladhu Ram and 
against it. Onthe one hand, the absence 
‘of any proof of an‘ actual division of pro- 
erty between Girdhari Lal and Ladhu 
‘wm and the fact of -the former having 
u the appellant and his mother back 

` ancestral home are evidence of the 

Pot hers having agreed to remain 

ed. On the other hand, the fact of 
adhu Ram having sent his wife to reside 
it- Bhortida and himself leaving the an- 
cestral home (though itis said for a pil- 
grimage only) and the evident and express- 
ed -desire of Girdhari Lal, concurred in by 
the appellant and his mother until 1894, 
‘that the appellant should be treated as en- 
titled to one-half the business and property, 
is evidence in the contrary direction. But 
the evidence either way is too slight to 
form a satisfactory basis for decision.” 
In the case before us, however, there is, 
‘we consider, conclusive evidence that Telu 
Mal, Mulan Mal and their mother agreed 
to remain joint at the time when Narain 
Das left the family. It is clear from the 
correspondence and from the facts of the 
‘case that the separation of Narain Das 
was against the wishes of Telu Mal, and it 
is not too much to say that there was no 
reasOn whatever why the other members of 
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‘the family should disunite simply because 


Narain Das had made up his mind to 
start business on bis own account. But 
these are merely a priori reasons and “we 
must necessarily turn to something more 


definite to show that the “virtual separa- 


tion” was not in reality intended to be 
a separation at all. Inthe first place we 
have the entry at p.58 of book “C” in 
which itis distinctly stated that the three 
other shares (of Telu Mal, Mulan Mal and 
their mother) will remain with (Telu Mal 
ke pas rahiyan). Per se this indicates that 
there is to be no separation as regards 
these three shares and that Telu Mal is 
trustee-manager 
of the property belonging to the three 
shareholders. 

In the next place we have a great deal 


‘of evidence which shows, or at all events 


implies, that Mulan Mal had agreed to 
coutinue joint with his elder brother. His 
wife lived at Ferozepore with Telu Mal (see 
the evidence of plaintiff at p.77 “A.” L 
41; of Musammat Sahib Devi at p. 107 
“A.” l. 23; and of Tulsi Ram, p. 47 “AS” 
1. 26). His children were born at Feroze- 
pore and their birth expenses were duly de- 
bited to the kharch khata of the shop (see 
“A” pp. 29, U 7, 12; 31, U. 4-6). Kishore 
Chand and Kanshi Ram were both married 
at Ferozepore and the expenses of their mar- 
riage ceremonies were:also debited to the 
shop’s kharch hata (“A,” p. 29, 1. 13 
page 31, 1. 18-24); see also wherethe expenses 
connected with the education and mainten- 
ance of Kishore Chand and Kanshi Ram 
“A,” page 31, 1. l andl. 14). The birth 
expenses of the children of Kishore Chand 
and Kanshi Ram were similarly debited 
(see e.g., pages 30,1. £7 and 31,1. 38). The 
cremation and other expenses in connection 
with the death of Kishore Chand’s first wife 
are also debited to the kharch khata. (‘A.” 
page 33, J. 1-2). It is further admitted 
that Mulan Mal, when he closed the Bilaul- 
pur shop in Sambat 1923, came to Feroze- 
pore and lived jointly with Telu Mal to 
the day of his death, and the account books 
are full of items relating to expenses 
incurred by Mulan Mal and his wife and all 
these expenses are duly debited to the 
kharch khata, with the exception of one small 
item of Rs, 25 which, for reasons best known 
to Telu Mal, was not so debited. As instances 
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of the-expenses to which we allude, we may 
refer to the following :— 

(1) An item of Rs. 25-8-9 ig debited to the 
shop of Telu Mal-Narain Des on account of 
expenses incurred by, Mulan Mal when going 
home (“C.” page 382). 

(2) Mulan. Mal receives the sum of 
Rs. 48-14.6, and thisis debited to the kharch 
khata, (“A.” page 67). 

(3) A similar item appears in the bahis of 
Sambat 1917-1923 in close conjunction with a 
Jike item relating to the expenses of Telu Mal 
(page 69 “A.” L. 27-30). 

(4) Then we have several entries with re- 
gard to expenses incurred by Mulan Mal’s 
wife in going to her father’s home at Kasur; 
all these are debited to the kharch khata 
of the shop (see page £0, “A” 1 25 to bot- 
tom of page), 

(5) The expenditure incurred by the 
ladies of Telu Mal and Mulan Mal’s branches 


Are debited to the kharch khata (see page 
85 A" 1. 14 et seg.) Then we have 
the fact that when Telu Mal died in 


1897, Tulsi Ram and Narain Das (as 
being separated members of the family gave 
Ra. 25 ba taur pagri, whereas 
Kishore Chand nor his brother, Kanshi 
Ram, (as being united members) gave any- 
thing on that account, (p. 33 “A.” 1. 21), 
And the expenses in connection with the 
funeral ceremonies of Telu Mal were debited 
to the tharch-khata (ibid, l. 24), Then again, 
on the death of Nathu Mal,  plaintiff’s 
husband, Tulsi Ram and Narain Das again 
contributed a sum of money ba taur pagri. 
And in connection with the death of Nathu 
Mal, itis a most-significant fact that the 
Kirya Karm ceremonies were performed, not 
by Tulsi Ram but by Kishore Chand. The 
latter has deposed that Tulsi Ram would, 
but for his separation, have been the proper 
person to perform these ceremonies, but that 
as Tulsi Ram had been separated off, the 
duty fell to him as being a member of the 
united family, (p. 33 “A.” I. 33-40). No 
attempt has been made by Tulsi Ram or any 
one else to controvert the correctness of this 
assertion and to our mind it carries the very 
greatest weight as we know the importance 
which Hizdus of the Khatri class attach to 
the performance of such ceremonies. Before 
passing on we would briefly refer to the 
uncontradicted statement by Kishore Chand 
that while all the experses ecrnected with 
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the Tirath, puja, etc., of Telu Mal, Mulan 
Mal, Nathu Mal and defendants were duly 
charged in the Kharch Khata throughout, 
practically none of the expenses of Narain 
Das or Tulsi Ram of the like kind’ are so 
charged between the years Sambat 1917 and 
Sambat 1933 when Tulsi Ram was brought 
back by Telu Mal, (seo “A” p. 34 Jl. 20-25.) 
Next we may briefly refer to the question 
of Neondras. ‘These are contributions made 
on certain occasions such as marriages by 
persons other than members of the joint 
family. Tulsi Ram explains the matter as 
follows: — Neondra is given by both men and 
women. In a joint family, if all members 
have the same connection, Neondru is sent in 


the name of all; if the connections are 
separate, contributions are sent separa- 
tely. If the male members of the house 


are joint, Neon lra is not exchanged between 
them. Before I joined I never sent one 
common Ncondra along with the house of Telu 
Mal. After joined, if the connection of us all 
was the same, a common Neondra was sent by 
the malemembers. I myself paid no share of 
such common Neondra. It was paid by the firm 
...During the period I was, joint, two 
of Ty daughters were married, Neither 
Telu Mal, Nathu Mal nor the defendants sent 
any contribution Ga When Kishore Chan? 
sister was married I made no contributi 
sake After my separation Kanshi Rav 
was married, made a contribution as a 
not as a Neondra. Ido not remember w 
it was. On looking up my bahi I find t 
Rs. 5 were given by meas Neondra 

I may have made a similar contribution 
at the time of Kishore Chand’s daughter’s 
marriage. I have looked at my books. I 
did not give any Neondra but I gave two 
ornaments worth Rs. 51” (“Aa pp. 92-93). 
On the other hand, Kishore Chand asserts 
positively, and bis statementis corroborated 
by an entry in the account books, dated Jeth 
Badi 2nd 1953, that on the marriage of his 
daughter, Musammat Daropti, an item of 
Rs. 51 was received from Tulsi Ram-Narain 
Das bataur Neondra, and he further adds that 
Telu Mal-Nathu Mal did not contribute. We 
see no reason to disbelieve this evidence as 
there would appear to be no ground for Tulsi 
Ram not contributing a Neondra onthe mar- 
riage of Kishore Chand’s daughter when he 
had admittedly contributed a Neondra on the 
marriage of Kanshi Ram’s daughter. It will 
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be noticed, however, that Tulsi Ram is care- 
ful not to deny the fact; he admits ke gave 
ornaments to the value of Rs. 51 but he pro- 
fesses ignorance as to whether this gift was 
or was not by way of Neondra. Taking all 
these facts into consideration, we think ib is 
impossible to hold that there was any separa- 
tion in Sambat 1917 between Telu Mal and 
Mulan Mal. On the contrary, there was 
absolutely no motive for any such separation, 
and if in point of law we must hold that the 
specification of shares in the entry at page 
b8 of Bk. “O” amounted in law “to a virtual 
separation,” we have no hesitation in holding 
that the subsequent conduct of the parties 
shows that no real separation took place at 
that time between Telu Mal, Mulan Mal and 
their mother, or that if it did take place for 
the moment the three latter must be taken 
to have agreed forthwith to remain united or 
to re-unite. In a case of this kind oral 
evidence is naturally of no great value, but 
we have here the testimony of plaintiff’s own 
witnesses which corroborates the other 
evidence. The first witness, Ram Rakha Mal 
admits that he has known the family for 
about 40 years and that “when any occasion 
f marriage arose, one bhaji was sent to 
ain Das, Tulsi Ram, and one to Telu 
and that he did not send any for 
nts . . contributions were receiv- 
Talsi Ram and from Telu Mal. 
ndantsă names were not mentioned,” 
A” page 13). Sardar Gurmukh Singh 
P. W. No. 2) is a pleader of Ferozepore, who 
knew Telu Mal and the family from 1890 or 
1891, and he states positively that Telu Mal 
and defendants were joint: and that their 
dealings were all joint. Lala Ram Sukh Das, 
(P. W. No. 4) another pleader, states that de- 
fendants and Telu Mal were joint; that they 
used to live in the same house‘and had 
joint dealings and held their land jointly, 
but that Telu Mal was “looked on as the 
-manager of the concern” (“A” page 15). 

Musammat Nihal Devi, plaintiff, herself 
admits that when she married, Nathu Mal, 
Telu Mal, Mulan Mal and her husband and 
their wives all lived in the same havel¢ 
(page 77 “A.”). 

Tulsi Ram (who is practically identified 
with the plaintiff) also deposes that “Mulan 
Mal and Telu Mal used to eat together and 
their families after Mulan Mal came to 
Ferozepore. Up to the death of Nathu Mal, 












INDIAN CASES. 


1027 


Mulan Mal and his sons and the ladies 
of his family used to feed together with Telu 
Mal So far as I can remember, Telu 
Mal and Mulan Mal were always together. 
I cannot remember any iastance when they 
were not together” (‘A.” page 47). And 
finally, we have the statement of Musammat 
Sahib Devi, widow of Telu Mal, to the 
effect that even after 1893 defendauts 
remained joint with Telu Mal and this 
despite her entreaties that they ton should be 
separated off, (“A.” page 107, 1. 2). In face 
of all this evidence it would, in our opinion. 
be impossible to hold that when Narain Das 
was separated off in Sambat 1917 (A.D. 
1830), the other members of the family did 
not agree to remain united. 

With reference to all these facts, Mr. 
Dwarka Das replies that Telu Mal also 
undertook the expenses connected with the 
education and marriage of Ganga Ram’s 
family. It appears that Ganga Ram was 
the son of Telu Mal’s sister, and while it is 
true that Telu Mal did make provision, for 
Ganga Ram and his family Kishore Chand 
points out that there was a very consider- 
able difference in the way that the latter 
and his family were treated. His father 
died when he was quite young and he was 
taken into the service of the firm as munim, 
receiving no pay but being maintained by the 
firm. When too old to do any further work, 
he waspensioned off with a bonus of Rs. 10,00% 
(page 74 “A.” 1. 43), Kishore Chand refers 
to various entries in the books from which 
itis clear that Ganga Ram and his son, 
Bihari, were treated very differently from 
defendants and the other members of the 
family (page 75 “A.”). From the evidence 
on the record itis clear that Telu Mal and 
Mulan Mal were not devoid of the milk of 
human kindness and we cannot, - therefore, 
infer from their kind treatment of their 
sister’s son, that Tela Mal and Mulan Mal 
were not joint simply because asa matter of 
charity, they defrayed certain expenses of 
their sister’s son, Mr. Dwarka Das did 
not go to the length of suggesting thata 
joint Hindu family was not to be regarded 
as joint because its members thought fit 
to support an indigent son of the managing 
member’s sister. His argument that the 
fact that the heavy expenses incurred by 
Mulan Mal and his family were debited to 
the Kharch Khata carries no weight in face 
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of the fact that the shop also bore the 
expenses of Ganga Ram and his family, 
might have had force if he could have 
‘shown that Ganga’ Ram and his son were 
treated in the same way in which Mulan 
Mal and his descendants were treated, but of 
this there is no proof whatsoever. On the 
contrary, from the few entries in the books 
relative to Ganga Ram and his son, we 
see that a very great difference was made 
between them and defendants, and no one, 
not even Tulsi Ram has ever ventured to 
say that Ganga Ram was in any respect 
joint with Telu Mal. On the other hand, 
there is a mass of evidence in corroboration 
of the defendants’ plea that their father and 
they themselves were.in all respects joint 
with that person and that this jointness 
continued up to the date of Nathu Mal's 
death. 

We must accordingly hold that even if 
the separation of Narain Das in Sambat 
1917 effected in law a virtual separation 
of the other members of the family, there 
must have been an agreement between the 
latter to remain united despite the withdrawal 
of Narain Das from the joint family. Upon 
this point we are in entire accord with the 
finding of the District Judge and t hold 
otherwise would, we think, be to decide 
contra to the facts of ‘the case. After his 
separation Narain Das confined his attention 
to the management of the shop, Ditta 
Mal-Narain Das, which had been started for 
his benefit in Sambat 1914. This shop was 
made over to him as his individual property 
in Sambat 1917, but it had unquestionably 
been started with funds from the shop of 
Telu Mal-Narain Das and when the accounts 
were made upin Sambat 1917, the money 
spent on it was duly taken into consideration. 
We may here be allowed to anticipate events 
by saying that Narain Das appears to have 
made a failure of this bisiness and that in 
Sambat 1933 his son, Tulsi Ram, was only 
too pleased to leave it and to enter the 
prosperous shop of his uncles. Tulsi Ram 
admits that he brought nothing with him 
when he joined Telu Mal-Nathu Mal, and it 
is obvious that the shop of “Ditta Mal-Narain 
Das” must have closed its shutters either 
before Sambat 1933 or in that year. 

The business of Mulan Mal at Bilaulpur 
was hardly more successful and in 1923 
ambal the shop which was known as 


INDIAN CASES. 


[1910 


“Mulan Mal-Jiwan Mal” terminated its 
career. In that year Mulan Mal came to 
Ferozepore aud it is amply proved (and indeed: 

not denied) that he thenceforth lived with’ 

his wife and his family in the big aveli which 

Telu Mal, with an eye to the future, had pur- $ 
chased for family purposes in November 1855 < 
(Exhibit D. XU, p. 185 of bk. “B”). It 

was in this aveli that the defendants and 

their own, issue were born and Telu Mal, 
Nathu Mal, Musammat Sahib Devi and 
plaintiff herself had their residence. Telu Mal’s 

old mother: Musımnat Raj Devi ‘also cam3 

to live in this house in Sambat 1923 when 
Mulan Mal retired from Bilaulpur and it was 

in this house that she died in Sambat 1928. It 
would seem that from Sambat 1923 Mulan 

Mil took an active part in the minazement 

of the Ferozepore business. He died in 
Sambat 1932 and it is admitted that about 

that time Telu Mal had become more or less 

blind and incapable of doing active work. 
Accordingly when Mulan Mal died, he had { 
to find some one to take the latter’s place 
and it is not surprising that he decided to 
bring in Tulsi Ram, the young son of Narain 
Das, as the manager. Defendants were at 
the time mere boys and Narain Das ha, 
shown himself to be incapable. It was’ 
natural, therefore, that Telu Mal shoul 
to his young nephew as the best suited 
for the post of manager. In Sambat 
accordingly Tulsi Ram was inducéd to un 
take this post. It is not very easy ta ss 
what Telu Mal’sintentions with regard to 
Tulsi Ram were at thas time. Natural 
affection would, no doubt, prompt him to re- 
unite his nephew with him and with defend- 
ants, but he would seem to have been aware 
of the fact that according to the principles of 
Hindu Law, a legal re-union between him, 
defendants and Tulsi Ram was not possible 
inasmuch as Mulan Mal wasthen dead. We 
say that this idea was possibly in his mind 
because it is in evidence that when Tulsi Ram 
was introduced into the business as manager 
in Sambat 1933, all that Telu Mal promised 
him was, that he would eventually get an 
equal share with defendants in the property. 
Tulsi Ram and his father Narain Das must, 
of course, have fully realised that in the 
circumstances it was not open to Telu Mal 
to give the first-named a share in the joing 
family property,’ but it was obviously not 
for Tulst Ram or Narain Das to object to 
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the proposal, Tulsi Ram, however, knew that 
Telu Mal. was a masterful man and that the 
defendants were mere children and under 
his thumb. He, therefore, accepted the 
situation, and up to the year Sambat 1941 
(1884) worked with Telu Mal in reliance 
upon the promise made in Sambat 1933. In 
Sambat 1941, however, Kishore Chand had 
just attained his majority and we have little 
doubt that it was in consequence of this 
fact and because he felt his position rather 
insecure that Tulsi Ram induced Telu Mal 
to give definite effect to the promise that 
had been made to him in Sambat 1933. Tulsi 
Ram himself states that in 1884 he brought 
it to the notice of Telu Mal that there was 
considerable difficulty in getting the Revenue 
authorities to accept him as the agent of 
the family, and that he suggested that the 
best way out of this difficulty would be for 
Telu Mal to apply to the Revenue, author- 
ities to effect mutation of names in favour of 
the various members of the family, (“A” p. 76. 
Wl. 7-85). The result of this suggestion (which 
was obviously due to Tulsi Ram’s anxiety to 
secure his rights before Kishore Chand could 
dispute them) was that on the 11th November 
1684 an application was presented to the 
evenue authorities by Telu Mal, accompanied 
Tulsi Ram (see Bk. “B” pp. 103-104). 
is application Teln Mal prays that the 
f the parties therein mentioned may 
din the Revenue papers as entitl- 
shares specified. Entries in 
ordance With this application were accord- 
gly made, N ‘ 
Mr. Dwarka Das contends that, po matter 
what may have been the state of the family 
previously, this application effectually “divid- 
ed” the members of the family, inasmuch as 
it amounted to a separation or division of title, 
We cannot possibly accept this contention, 
and indeed it is directly opposed to plaintiff’s 
own contention that there was a separation in 
1693. Ifthe family were disunited in 1884, 
what reason was there, it might well be asked, 
for them to separate again in 1893? But the 
position taken up by the learned pleader 
is also opposed to the evidence given by Tulsi 
Ram himself, for the latter has sworn that 
it was only after this application of 1884 
ihat he assumed to be a co-sharer in the firm 
(seep 76. 1. 42). In other words, while Mr. 
Dwarka Das regards this application as a dis-. 
union of the family, bis client (for Tulsi Ram 
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was the real plaintiff in this case) treats it 
asa re-union! Both Tulsi Ram and Kishore 
Chand are agreed that this application was 
not intended to effect a partition between the 
members of the family: Tulsi Ram asserts 
that its one and only object was to remove 
the difficulty that had been experienced about 
powers-of-attorney. Probably this difficulty 
had struck Telu Mal himself and in his old 
age he possibly did not see that Tulsi Ram 
had anobvious ulterior motive. But be this 
as it may; it ison the evidence absurd to 
contend that an application which was intend- 
ed by the parties to unite the members of 
the family more closely, had the exactly 
opposite effect, despite their intentions, of 
disuniting them. Another objection, how- 
ever, to Mr. Dwarka Das’ contention is that 
Kishore Chand, though a member of the joint 
family and thongh admittedly of age in 1884, 
was no party to this application. It is 
impossible, therefore, to hold that it effected 
a partition of the property, Butas we have 
remarked, not one member of the family ever 
regarded this application as anything more 
than a specification of the shares which the 
parties were to hold in the property, and no 
one has suggested that at the time it was 
preferred to the Revenue authorities, any 
member of the family separated from the 
others. We shall presently have to deal with 
the alleged partition of 1893 and we may con- 
veniently reserve for the moment the ques- 
tion whether in point of Jaw there could be 
any partition between Telu Mal, defendants 
and Tulsi Ram in view of the fact that the 
last named was not. legally a member of the 
joint family, and the further question whether: 
an application to the Revenue anthorities 
to effect mutation in the names of thein- 
dividual members of the family amounts 
per se lo a separation of the family qua the 
family property. Woe refrain, therefore, at 
present from discussing the ruling of their 
Lordships of the Privy Council in the 
case of Parbati v. Naw Nihal Singh (11) 
which has been cited in connection with 
this alleged partition of 1384. All that we 
need say at present with regard to those 
proceedings is that it apparently never 
struck any of the parties that the applica- 
tio: made by Telu Mal, at the suggestion 

(11) 81 A. 412; 6 A. L. J. 597; 5 M. L. 2 427; 13 C. 
W. N. 983; 10 ©. L. J. 121; 11 Bom. I R $78; 3 Ind, 
Cas. 195, 
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of Tulsi Ram, effected a separation of the 
family at the very moment when Telu Mal 
and Tulsi Ram intended to strengthen the 
position of Tulsi Ram as a member of the 
family and a co-shaver in the property. 
Nor can we see how Mr. Dwarka Das’ 
argument can possibly help his client. We 
have already found that Narain Das and 
Tulsi Rani were separated off in Sambat 
1917 and we are further satisfied that Tela 
Mal and Mulan Mal were members of a joint 
family snd that the property jn dispute 
belonged to this joint family. Now, it is 
not contended that Tulsi Ram had any 
right.to or, interest in, the property pilor 
to Sambat 1941 (1884), or that he was in 
any way re-united prior to that date. But 
jfat the very moment that he is supposed 
to have been re-united, he was in fact (Gif 
such an absurdity can be considered) actual- 
ly disunited, the proceedings of 1893, upon 
which so much stress has been laid by 
plaintiff’s counsel, must be entirely ignor- 
ed. A man who was separated off in 1884 
cannot well, either in law or in fact, be 
again separated off nine years later. But, 
of course, this is not plaintiff's case nor did 
Tulsi Ram ever suggest so absurd a con- 
tention. Plaintiff’s story is that Telu Mal 
was the sole owner of the property and 
that in 1884 he gave portions of his pro- 
perty to his nephews. But if this story is 
not accepted, and if it is held that Telu 
Mal and Mulan Mal were joint in property, 
after the separation of Narain Das in Sam- 
bat 1917, she contends that Tulsi Ram was 
brought into the family in 1884 and subse- 
quently separated off in 1893 She further 
contends that in 1893 there was a com- 
plete disruption of the family and that 
thereafter each branch enjoyed its own 
share of the property, although . no actual 
division by metes and bounds may have 
been made. We need not further discuss 
the proceedings of 1884, for it is clear that 
no “separation” occurred at that time. 
Tulsi Ram himself is quite clear upon this 
point, though he would have us believe 
that both he and his father became joint 
with Telu Mal and defendants and that this 
occurred in Sambat 1933. He adds “when 
I became joint, I became joint as a hissadar 
and my father with me. In Sambat 1950 
(1893) a partition took place. I got the 
fouzth share that had been promised to me' 
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in Sambat 1933. ‘At the time of joining, the 
dealings in the names of Narain Das Tulsi 
Ram were incorporated in.the ‘firm of Telu 
Ram-Nathu Mal. All items from Sambat 1933 
to Sambat 1950 were in the name of the firm 
Telu Mal-Nathu Mal as regards food, ete. The 
items in the names of myself and my father 
were all entered in the common Khatu of profit 
and loss.” (“A” page 48, 1.26 et seq). He 
subsequently admitted in cross-examination 
that though he was promised a share in’ Sam- 
bat 1933, no share was actually fixed till 
Sambat 1941 (1884) and he continues : “The 
separation in 1893 took. place because I be- 
came an Honorary. Magistrate and President 
of the Municipal: Committee and. herice was 
not able to exert my energies: to the busi- 
ness. Thus Telu Mal became annoyed, and 
also on account of my ekpenses, and so he se- 
parated me off. He was angry at the time. 
He did not separate me off’ of. his own will 
and kept putting “it off until finally I press- 
ed him too much and he gave in (page 76 
“A”), There are on the’ face of ib many 
discrepancies in this evidenée, but it is im- - 
possible to ignore the broad fact that Tulsi 
















when according; to him he became a isst- 
dar in the family, but from 1893. His ey 
dence upon this point is, to our minds, 
clusive, for obviously no one, except 
Mal, was so thoroughly conversant wi 
actual facts. Despite Mr. Dwarka ‘Dal 
gument, therefore, we may safely assume 
there was no disruption of the family 
1884. We may now proceed. to-a con 
sideration of the proceedings of 1893, but 
before dealing with them we may briefly 
refer to certain other matters of an earlier 
date. From the statements of Tulsi Ram to 
which we have already alluded, it is clear 
that that individual had been anxious for 
some time prior to March 1893, to effect his 
separation from the joint family. Like his 
father, Narain Das, who’ after some years’ 
struggling with Telu Mal, induced the latter 
eventually to agree to a separation in Sambat 
1917. ‘Tulsi Ram would appear to have 
pressed for a separation some years prior to 
18.3. In Sambat 1948 (or A.D. 1891) it 
would appear that separate khatas were 
opened in the respective names of Telu Mal, 
defendants and Tulsi Ram, and the explana- 
tion offered by defendants is, that these khatas 
were commenced with ‘the object uf sub- 
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sequently separating off Tulsi Ram, whose con- 
duct had displeased Telu Mal (“A” p. 24, L 
10). Tulsi Ram admits that these separate 
khatas were started in that year (“A” p. 48, 1: 
38) and aiso, as we have seen, that he had 
béen pressing Telu Mal to divide him off. The 
fact that the separate khatas were started with 
the objectof effecting aseparation of Tulsi Ram 
and with that object only, is further apparent 
from the evidence of that person to the effect 
that. “the khatas between Sambat 1948 to Sam- 
bat 1950 were all collected together and the 
whole earnings having thus been obtained, 
partition was effected. These calculations 
were not made in the bahi and hence they are 
not to be found now. They were made ona 
separate paper. The only entry is as to my 
share. ... . No partition money was 
then credited to the khata of Kishore Chand- 
Kanshi Ram, and similarly in the case of the 
khata of Telu Mal Nathu Mal, so far as I have 
seen, there is no entry or note, showing their 
share of the partition money” (p. 94, SAn 
l: 26). There can, wè think, be little doubt 
ùpon these admissions by Tulsi Ram himself 
that the possibility of separating him off from 
the other members of the family was present 
to the mind òf Telu Mal in 1891, and that 
in view of this possibility Telu Mal adopted 
in that year the very same course of action 
athe took in Sambat 1914 (1857) when 
ain Das was so anxious to start business 

imself. He opened the separate khatas 
to effect a proper distribution of the 
True, that he had legally no 
ke this distribution but we must 

























aratively young men, under 
heir masterful uncle, and 
as anxious to get rid of 


m is obliged to admit that 
h averse to this separa- 
kept on deferring action, 
eventually forced by Tulsi 
nity to agree toit. This isa 
mb fact to be kept in mind 
to deal with the proceed- 
If Telu Mal was opposed to 
ulsi Ram, and if he agreed 
rcompulsion, is it at all likely 
go further and effect a separa- 
imself and the sons of Mulan 
he had been n loco patris 
ars and to .whom he seems 
st devotedly attached? For 
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such separation there wasabsolutely no motive. 
The defendants were so far as we can gather 
from the evidence on the record, affectionately 
disposed to their uncle, and he on his part re- 
garded them as his own sons. Nathu Mal, his 
son, was practically an imbecile, and it is in 
the highest degree improbable that Telu Mal 
in his old age, when he was himself incap- 
able of managing the huge business of the 
Ferozepore shop, would go out of his way 
to separate off Kishore ‘Chand and Kanshi 
Ram at a time when the latter were 
beginning to understand the working of 
the shop and were in a position to take the 
place of Tulsi Ram, who had, to his dis- 
pleasure, determined to leave the- business. 
Such then was the position of affairs when 


‘the proceedings of 1893 took place, and a 


przort it would seem incredible that either 
Telu Mal or defendants intended by the 
proceedings to effect anything more than the 
“separation” (if so it can be called) of Tulsi 
Ram. And that this a priori argument is 
correct, is shown by the positive evidence 
of Musammat Sahib Devi, the widow of 
Telu Mal, who, as a witness for the plain- 
tiff, admits that when Tulsi Ram was 
separated off, “the defendants remained joint, ' 
although I kept on saying that they should 
be separated off Telu Mal, however, kept 
putting off.” (“A” p. 107, U. 2-4). 

With these prefatory remarks, we now 
pass on to a consideration of the proceedings 
which commenced with the application, 
dated the 7th Murch 1893 (“B,” p. 108). 
This was an application, signed by Telu Mal, 
Tulsi Ram, Kishore Chand and Kanshi Ram 
and was addressed to the Assistant Collector, 
Ist grade, Ferozepore. In it the applicants set: 
forth the various immovable properties that 
were henceforth to be held by them in severalty, 
and ib was prayed that each co-sharer may in 
the revenue papers be separately shown as 
owner of the culturable lands of his share “as 
defined above,” and it was added that the 
debts due to the firm, lands mortgaged 
to the same and all other shop dealings had 
not been partitioned but were joint as 
before. Apparently there was ennsiderable 
discussion about the terms of this applica- 
tion, for though itis dated the 7th March, it 
was not actually presented to the Assistant 
Collector till the 25th April (“B,” page 
233). On that date Telu Mal, who was 
accompanied by Tulsi Ram, Kishore Chand 
and Kanshi Ram, appeared before the 
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Assistant Collector, ` presented the petition 
above referred to and prayed (1) that the 
names of himself, Kishore Chand and 
Kanshi Ram -should be removed from the 
entries regarding the villages which had 
fallen to the share of Tulsi Ram, and that 
the latter should thereafter be treated as sole 
and exclusive owner of these villages? (2) that 
Kishore Chand and Kanshi Ram should’be 
regarded as sole and exclusive owners of all 
the house and landed property which had 
fallen to the lot of the applicant himself and 
Kishore;Ghand and Kanshi Ram, and that 
the applicant’s:.name should be removed 
from the entry regarding the ownership of 
the said villages; and (3) that the debts, 
mortgages, etc., of the firm should remain as 
heretofore joint, and that Rs. -10,000 should 
be paid ont of the joint funds to Ganga Ram, 
the son of Telu Mal’s sister. On the same 
date Kishore Chand and Kanshi Ram stated 
before the said Assistant Collector that Tulsi 
Ram was henceforth to be regarded as the 
sole owner of the property which had been, 
assigned to him, and added, “similarly we 
shall have the same rights in respect of the 
property of,our own share and ‘also that 
of the share of Lala Telu Mal as those of 
Lala Tulsi Ram in the property. of his own 
share,” and they explained that this -parti- 
tion was not to be deemed’ to affect. the 
debts, mortgages, etc., of the firm, which 
were to remain joint “as before,” (Book “B,” 
pages 238-239). It is not very clear what 
happened after this, but there can be no 
doubt that the statement made by Kishore 
Chand and Kanshi Ram on the 26th April 
1893 was not agreeable to the other members 
of the family, for on the very next day we 
find them coming forward before the same 
revenue officer and modifying that statement. 
In’ this latter. application they admit that 
Lala Nathu, Mal is also along with them 
entitled as owner to all the immovable pro- 
perty which fell to their share under the 


said, partition and also to the other property, 


which fell to Lala Telu Mal and which he 
caused to be entered in their names. They 
go on, in this application, to say that “we and 
Lala Nathu Mal are all three owners of and 
heirs tothe said property in equal shares,” 
and they ask that mutation of names may be 
effected in’ their and Nathu Mals name. 


The statement concludes,with the remark, . 
‘If Lala Nathu Mal dies without any male, 
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issue the property of his share will devolve 

upon us, Lala Tulsi Ram “shall have no 

right whatever to the .said_property.” .On 

the lst May 1893 Telu Mal -himself appeared 

before the Assistant Collector and after ask- 

ing that the namies of himself and the de- 

fendants should be removed in respect of the ` 

villages that had fallen to Tulsi Ram’s share, 4 

he prays that as regards the other villages, 

mutation of names.should be effected in his 

name and in the names of defendants accord- 

ing to the skares specified before, t.e., that 

two shares should be.shown in his name.and 

one share should be shown as. the joint pro» 

perty of defendants. He further adds, “After 

my death Nathu Mal, my son, will succeed 

to. my share. After the death of Nathu: 

Mal, Tulsi Ram will have.nothing . to.do-with. 

the shares entered. in my name in case he 

(Nathu Mal) leaves no male issue. Kishore 

Chand and Kanshi Ram will succeed to and. 

become proprietors of.my share. .The entire. 

property referred to-in the application for. 

partition was acquired by me exclusively. - I: { 

have given the property by partition to Tulsi 

Ram, Kishore Chand and Kanshi Ram be- 

cause they. are -my. kinsmen and my. ne- 

phews;”. (“B,” pp. 288-239). We have al-. 

ready given reasons. for holding that. the 

latter assertions by Telu Mal were not tru 

and that he did not himself’ acquire thj 

property, and uponthis point we need 

no more at present. On the .same 

Kishore Chand and Kanshi Ram a 

peared before the Assistant Coll 

prayed that in respect of all.t 

etc., that had not fallen to t 

Tulsi Ram, the entry .as.to o 

be .made as follows:—Telu 

themselves one share. 

after the death of Telu Ma 

Mal would inherit his sh 

Nathu Mal died sonless, 

ceed to his property, the mr 

of Nathu Mal being entitiet 

maintenance. (“B,” p. 240). 

that mutation of names was e 

cordance with these applicat’ 

question which we have to deci’ 

upon these facts we must inf 

was a disunion of the whole far 
We have already set forth re. 

and foundcd on direct evidence 

our view that despite the p 

1893, there was no separation 
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Mal and his two young nephews, the present 
defendants. Obviously the sole intention of 
all the parties was to separate Tulsi Ram who 


had for.some time past been anxious to start: 


business‘on his own account, and so.far from 
there being any motive for a general disunion 
of the family, there was on the contrary 
every. reason why Telu Mal and defendants 
should. continue joint. But it is impossible to 


say that ‘there was not, in these proceedings, 


a specification of shares within the meaning of 
the decision. of their Lordships of the Privy 
Council.in the casé of Balabux v. Rakhmabat 
(10), and in addition we have the undoubted 
facb that the members of the family pre- 
ferred an application to the Revenue 
authorities to the effect that the various 
properties therein specified should henceforth 
be. entered as. owned by them in their 
individual capacities. This application was 
acted’ upon and mutation effected in accord- 
ance. with it. Mr, Dwarka Das was, there- 
fore, fully justified in citing another very 
recent decision of their Lordships as being 
in favour of his contention that these pro- 
ceedings amounted to a disruption of the 
family, asa whole. The decision in question 
is -that given “in the case of Parbati v. Nau 
thal Singh (11). It is, of course, unneces- 
y for us to say that we unreservedly.ac- 
the propositions of law enunciated in 
two cases. At the same time we are 
kon that the present case is upon its 
ly distinguishable from the cases 
before their Lordships, and we 
both of the latter cases their 
ssed the facts to. see if the 
aw which they laid down 
the former case, it is ex- 
it would be open to the 
after the virtual separa- 
ed by @ specification of 
embers of a joint Hindu 
among certain. members 
emain united or to ‘re- 
unite, -in the latter case, while holding that 
an. ‘application..to the Revenue authorities 
to record shares in severalty could not be 
looked upon as å mere paper and nominal 
transaction, their Lordships proceeded to 
point out that subsequent events showed 
conclusively that the application was intend- 
ed in that case to be a real division of 
the property. They. say, after discarding 
the oral evidence.as worthless,-—“But of the 
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numerous documents given in evidence 
many are absolutely inconsistent with the 
continuance of the family as a joint Hindu 


family -owning the family property jointly; 


none are inconsistent with the partition, 
in interest and right, of that property in 
the manner indicated in the petition; and 
some are inexplicable on any other as- 
sumption.” -And their Lordships lay great 
stress upon one fact which in their opinion 
proved beyond doubt that a partition had 
taken place. They say, “if there be one 
thing more than any other inconsistent with 
the existence of a joint Hindu family, it 
is that the eldest male and manager of 
the family should treat one member as 
the owner of his share of the entire pro- 
perty, and account with that member for the 
income of property upon that basis. Yet 
the very first business transaction which 
takes placebetween Dalip Singh and Musam- 
mat Rani after the presentation of the 
petition is conducted on those lines.” From’ 
those quotations it is clear that their 
Lordships did not intend to lay down as 
a hard and fast rule that the mere speci- 
fication of shares in a document, or the 
mere application to the Revenue authorities 
to effect mutation of names in favour of 
the various members of a joint Hindu 
family, per se debarred the parties from 
asserting that despite such proceedings 
there had in actual fact been no separa- 
tion between certain members of the family. 
On the contrary, their Lordships held that 
it is open to the latter to prove that there 
was no separation between themselves and 
any other member of the family, The 
question then before us is whether upon 
the facts of the present case there was 
a separation between Telu Mal and his 
nephews, the defendants. As we have had 
occasion to remark before, there was no 
reason why they should separate. On the 
contrary, Tela Mal, who was averse even 
to the separation of Tulsi Ram, would have 
been the very last person to agree to the 
defendants’ also leaving the firm ata time 
when he was old and blind and his son was 
an imbecile, But apart from that fact, we 
have defendants themselves in their final 
application to the Assistant Collector (on 
the Ist May 1893) stating distinctly that 
their names and the name of Telu Mal 
should be fentered as joint owners of the 


1034 
NIHAL DEVI V. KISHORE CHAND. 


properties that fell to their respective shares, 
("B” p. 240). Tulsi Ram again admits that 
no partition money “was credited” to the 
khata of Kishore Chand and Kanshi „Ram 
or of Telu Mal-Nathu Mal,” and that the only 
entry made at the time was with regard 
to his own share (“A,” p. 94, U. 27-35). 
He admits that he received his own full 
share, however, (“A” p. 48, 1. 28). Then 
again, Musammat Sahib Devi, the widow 
of Telu Mal, who is a witness, unquestion- 
ably partial to plaintiff, states that when 
Tulsi Ram was separated off in 1893, the 
defendants remained joint with Telu Mal, 
and this too despite her entreaties to the 
contrary .(p. 107, “A” 1.2). Noris there 
wanting documentary evidence in support of 
defendants’ contention. From the account 
books it will appear that while the expenses 
of Tulsi Ram no longer appear in the kharch 
khata after 1893, the expenses of defendants 
and their families continue to be so debit- 
ed as before (see Kishore Chand’s evidence, 
pp. 34 and 35,1. 42). Again, according to 
the application for partition, dated 7th 
March 1893, the land in mauza Rukna 
Mangla fell to the share of defendants (‘‘B,” 
p. 110, 4. 4). But when this land was sold 
in April 1894, we find that the vendors 
are Telu Mal, Kishore Chand and Kanshi 
Ram (“B,” p. 245). Obviously, if there had 
been a real separation between Telu Mal 
and the defendants in 1893, there would 
have been no necessity for including the 
name of Telu Mal as-one of the vendors of 
this property, nor would the sale proceeds 
have been credited to the kharch khata of the 
firm as in point of fact they were (Kishore 
Chand’s evidence, p. 75, “A,” Zl. 27-31, see 
also 11. 32-35). Then again, if a disruption 
of the family as a whole had occurred in 
1893, we fail to see why defendants should 
have defrayed all the expenses incurred in 
respect of the death of Telu Mal in 1897 
(@ large sum of Rs. 8,782 were spent on 
this occasion—“A” p. 33 1. 21 et seg) and of 
Nathu Mal. On the latter occasion defendants 
spent asum of Rs. 1,951 and towards this 
sum Tulsi Ram and his father Narain Das 
contributed only Rs. 11 bataur pagri (p. 33, 
“A,” 1. 83). Nor again if the family had 
disunited asa whole, is there any explana- 
tion offered for the fact that it was Kishore 
Chand not Tulsi Ram who perfurmed “the 
important ceremony of the kirya karam. 
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Again, we tind that in various mutation 
proceedings that occurred subsequently to 
1893, the shares of Telu Mal and defend- 
ants were stated differently on different 
occasions. Sometimes the shares were des- 
cribed as being equal and sometimes Telu 
Mal was stated to have a two thirds or a 
one-third share (Kishore Chand, “A,” p. 
41,7. 81). Lastly, certain lands were pur- 
chased after 1893, in the names of the de- 
fendants, but the income of all the villages 
was eventually transferred to the khata of the 
shop (Kishore Chand, “A,” p. 27,1. 7). All 
these facts are inconsistent with the theory 
that there was a separation in actual fact 
between Telu Mal and the defendants in 
1893, when Tulsi Ram was admittedly par- 
titioned off... But- irrespective of these facts, 
it is open to argument whether in the 
peculiar ciréumstances of the case, the pro- 
ceedings of 1853 could in any event bere- 
garded as a disruption of the family. It 
is admitted that as Mulan Mal died in Sambat 
1932, it was legally impossible for Tulsi 
Ram to re-join the family in the strict sense; 
for, as laid own by their Lordships of 
the Privy Council, “a re-union in estate 
property so called can only take place :be- 
tween persons who were parties to th 
original partition,” [Balabua v. Rukhmab 
(10). Assuming, therefore, that there wå 
Sambat 1917 a partition between Tel 
Mulan Mal and Narain Das, we mug 
sarily hold, that in Sambat 1933 (a 
Mal’s death) there could not 
in law between Telu Mal, d 
Tulsi Ram. This being so, j 
the ‘so-called separation of 
1898 could not, in itself, 
tion of other members o 
In answer to all thes 
theory that in 1893 
tion of all the members 
Dwarka Das refers to 
in 1893 separate account: 
in the names of the variof 09 queteerse ng 
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ed after 1893, stood surar ‘Adde pjuom 
payment of rent by a cer, Jo Suol4yIsodord 
name of Kamal-ud-din. . əSıp sdrqspaory 
. In. our opinion these facur IBU} Pogonu 

ƏIIM qorqa 
BƏ syour- 
Yurda 
























Vər.. VII] 


NIHAL DEVI v, KISHORE CHAND., 


consistent with defendants’ contention that 

there was in 1893 no real separation be- 

tween them and Telu Mal. As we have al- 

ready observed, the separate khatas which 
` were startéd in 1891 were opened with the 
' object of eventually dividing off Tulsi Ram. 
Kishore Chand gives this explanation (“A,” 
p. 24, 1.18) and his evidence upon the point 
has not been contradicted, and hè also ex- 
plains (again without contiadistion) that 
they were continued after the separation of 
Tulsi Ram, in order to checkthe extravag- 
ance of the ladies of the family (p. 28, “A,” L 
6). Not only is he not contradicted upon. 
these points but his evidence is practically 
corroborated by the statement of Tulsi Ram 
himself (p.. 94, “A,” 1. 25), As regards the 
institution of suits in the name of Telu 
Mal, the District Judge has very rightly 
pointed out that this fact can count for no- 
thing. In the first place, it is, or was, quite! 
usual-for the managing member of the family: 
to sue in his own name for debts due to 
the firm, and inthe second place, we find 
that on several occasions even the gomashta of 
the firm figured as the’ plaintiff on certain 
occasions (see, for example, pp. 88, 89, 90 
of Book .°B”). This fact, therefore, can. 
carry no weight. There is greater force in 
the third argument and prima facie it 
sould seem tc be incongruous that Telu 
who was one of the owners of the 
y, Should stand surety to his nephews, 
r co-owners, for payment of the rent 
lessee of part of the joint property. 
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can be placed upon this piece of evidence. It 
would seem that Telu Mal was anxious to 
get a lease in favour of his friend Kamal- 
ud-dia and that he went out of his way 
to stand surety for his friend. In his life- 
time Telu Mal’s wish was apparently law to 
the members of his household and it was not 
for Kishore Chand and Kanshi Ram to gain- 
say him when he wanted to carry out any 
particular object. In the case with which 
we are now dealing, Kishore Chand con- 
fessedly saw the difficulty of the position and 
frankly admitted it, Telu Mal was, as he 
says, one of the owners of the property and 
yet Telu Mal had in his wisdom thought fit 
to stand surety for the payment of the rent, 
Kishore Chand, like a wise man, leaves the 
matter at that. He cannot explain satisfac- 
torily the whims of the old man, but he cer- 
tainly can and does, say that the latter was 
joint owner in the property. Here again we 
cannot find that there is good and definite 
evidence inconsistent with the theory that no 
disruption of the family tvok place in 1893, 
when Tulsi Ram, a stranger, was given a 
bonus and. allowed to leave the family busi- 
ness. 

Our conclusions, therefore, upon this point 
are in fall accord with those of the District 
Judge, and we agree with him that the family 
was in all respects joint in the first instance 
that the separation of Narain Das in Sambat 
1917 did not affect the other members of the 
family; that the latter (Telu Mal, Mulan Mal 
and their mother) remained joint during their 
lives; that the proceedings of Sambat 1933, 
when Tulsi Ram was introduced asa manager 
of the business, of Sambut 19-41, when shaves 
were allotted to the parties, and of Sambat 
1950, when Tulsi Ram was given his “share” 
and allowed to set up in business for himself 
did not effect a partition among the really 
joint members of the family. The latter con- 
tinued jointin all particulars up to the date 
of Nathu Mal’s death in 1200, A.D. Upon 
this view of the facts we need say but little 
with regard to issues 5 and 6. We agree 
with the District Judge that some sort of 

“arrangement” was arrived at in 1893, bet- 
ween Telu-Mal and the defendants, and upon 
this point we see no reason to distrust the 
evidence of Kishore Chand, corroborated as 
it is by. the admissions made on the lOth 
May 1593 by Tulsi Ram and by the stato- 
ments made on the Ist May 1893, by Telu 
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Mal and the defendants to our minds all that 
this ‘arrangement’ proves is that at that time 
the defendants were not aware of the true 
facts of the case. They were at the time 
olearly labouring under the misapprehension 
that the property belonging to the shop was 
the acquired property of Telu Mal as we have 
endeavoured to show, this was an error on 
their part. But it is unnecessary for us to 
say much in regard to this aspect of the case. 
If the property was in reality the joint pro- 
perty of the family, it is obvious that Telu 
Mal had no right to make any disposition of 
it to the prejudice of his son, Nathu Mal. 
But if it is joint property, then plaintiff, the 
widow of Nathu Mal, has admittedly no right 
to claim the share of her deceased husband, 
and under the principles of Hindu Law, de- 
fendants, who were joint with Nathu Mal, 
would alone be his heirs. 

On the other hand, if the property was the 
self-acquired property of Telu Mal, it is equal- 
ly clear that he had plenary powers of dis- 
position with regard to it, (see the decision 
of their Lordships of the Privy Council in 
Balwant Singh v. Rani Kishori (12).. In the 
latter event his wishes as to the disposition of 
the property, expressed on the lst May 1893, 
before the Revenue authorities, must be given 
effect to. In our opinion the property 
(though it owed its present existence to the 
genius of Telu Mal) was the joint property 
of the family and accordingly Telu Mal had 
no power to dispose of it as he purported 
todo. We have already pointed out that 
Telu Mal had for some time past been posing 
as the owner of the whole property, and we 
have shown that he was enabled to take up 
this position, by reason of the fact that there 
was no one interested and acquainted with 
the facts to gainsay him. Narain Das and 
Tulsi Ram obviously would not contradict 
his assertions, for had they disclosed the 
truth, defendants would have been able to 
challenge the validity of the gift made to 
Tulsi Ram. Apart from them, there was 
no one alive who would be likely to enlighten 
the minds of the defendants. Itis, therefore, 
not surprising ilab the latter accepted the 
arrangement made by Telu Mal, and in the 
circumstances it cannot be used as an argu- 
ment against them that having accepted this 
arrangement, they are estopped from aasert- 

(12) 20 A. 267; 25 I. A. 54. 
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ing that the property was really joint. But 
even if they are estopped from raising that 
plea, plaintitf’s claim must fail, as in that 
event they are entitled to rely on the facts as 
alleged by her and to contend that if the 
property was in truth the acquired property 
of Telu Mal, the disposition of it made by 
him in 1893, must be carried into ‘effect. 
Defendants, however, have from the outset 
of this case maintained that the real facts 
are that the property was joint and it is 
only in the event of this contention being 
found against them that they set up the alter- 
native plea. 

We now come to the question whether the 
plaintiff’s right to her husband’s share in the 
property (whether that property be found to 
be joint family property or not) has not. 
already been adjudicated upon in her favour. 
Plaintiff contends that there has already been 
litigation between defendants and herself as 
to whether she is oris not the heir to her 
husband’s share in the ‘shop’ property, and 
she maintains that in that litigation this 
question was directly and substantially in 
issue and that upon it the Courts have given 
a final decision in her favour. This plea of 
res judicata, as the District Judge remarks in 
his judgment (“A” p. 126), was not put. 
into issue formally, but it was fully argued 
before him atthe close of the case. Hed 
cided on this point against the plaintiff d 
we are not able to agree with him. P 
relies upon two previous cases in su 
her plea. In the first case, Kishor 
Ude Singh ( B,” pages 114, 
the claim was for a sum of abo 
The suit was instituted in 189 
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in respect of any property to which he might 
be entitled. We cannot accept this conten- 
tion. The order was made under section 367 
of the Civil Procedure Code of 1882, (Order 
XXII, Rule 5, of the present Code) and in 
making it the District Judge had not to decide 
who was heir of the deceased, but who should 
be admitted to be his legal representative for 
the purpose of prosesuting that suit in his 
place, [Balabai v. Ganesh (13).j In a case of 
this kind the appointing of a legal representa- 
tive for such purpose does not determine any 
issue properly raised such for instance as, in 


artition suit, the vital issue whether the 
“ati g joint or separate from 
Raio v. Janki 
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In answer 
tong .s claim, Lachhu’Mal pleaded that the 
debt was due not to the plaintiff but to the 
firm of Telu Mal-Nathu Mal; that the 
plaintiff Kishore Chand and Kanshi Ram 
had fraudulently induced him to sign the 
balance as representing a debt to them alone 
and that the widow of Nathu’ Mal had ob- 
tained a certificate for the collection of debts 
due to her husband and that this particular 
debt was one included in that certificate, she 
being entitled (in virtue of the said certifi- 
cate) to claim two-thirds of it. Lachhu Mal, 
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it is to be observed, did not deny the debt. 
He admitted that it was due, and the sole 
Question between him and plaintiff was 
whether or not the latter could claim it with- 
out joining Afusammat Nihal Devi as co- 
plaintiff. Kishore Chand and Kanshi Ram, 
on the other hand, contended that it was a 
debt due to them personally and that Mu- 
simmat Nihal Devi (as representative of 
Nathu Mal) had no right to any part of it. 
Thereupon Musammat Nihal Devi applied to 
be made a co plaintiff in the case and after 
hearing arguments, the District Judge took 
action under section 32 of the Civil Procedure 
Code of 1882 and directed that she should be 
made a plaintiff. This was done and there 
after the following issues were drawn by the 
Court:—“(1) Was the balanco struck by the 
defendant—voluntarily or after understand: 
ing the accounts”? O. P. on plaintiffs, 

(2) Was the defendant subjected to any 
coercion in striking the balanca in suit?” O, 
P. on defendant. 

Now itis clear from these issues, read with 
the pleadings, that the sole point at issue 
between the original plaintiff in the case and 
the defendant Lac!:hu Mal, was whether the 
former could alone sue for the recovery of the 
debt or whether it was not a debt due to the 
firm. Defendant had admitted that he owed 
the money and his sole defence was that the 
debt was due tothe firm and that he had 
been induced by fraud and coercion to sign 
the balance in favour of Kishore Chand and 
Kanshi Ram. The pleader for the lattor per- 
sons realised this point and saw that the only 
question in the case, if defezdant proved his 
coxtention, would be as to the share (if any) 
which Musammat Nihal Devi would be 
entitled toas the heir of her late husband. 
He accordingly suggested a further issue to 
the following effect:—“ What share is Musam- 
mat Nihal Devi entitled to in the amount 
claimed? “The Court adopted this issue and 
the case went to trial accordingly. 

Obviously upon these issues and pleadings 
it became necessary for the Court to decide 
whether (1) the debt was due only to plain- 
tiffs or to ihe shop of Telu Mal-Nathu Mal: 
and (2) if due to the shopof Telu Mal-Nathu 
Mal, whether Musammat Nihal Devi was 
entitled to claim part therevf, that part being 
her husband’s share in the firm’s property. It 
was held by the District Judge that the debt 


(14) 28 A. 109; A, W. N. (1995) 206." was due to the shop and that Musammat Nihal 
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Devi was entitled to the share therein which 
her husband would have had, had he been 
alive. From this decree the present defend- 
ants preferred an appeal to this Court and 
upon this appeal the learned Judge before 
whom it came, passed the following order:— 
“This is a firstappeal involving a considerable 
sum, but the case appears to be a perfectly 
clearone, and the respondent” (Musammat 
Nibal Devi) “is clearly entitled to the share of 
her husband decreed to her. She obtained a 
succession certificate to collect this very share 
ofthis very debt and the present appellants 
produced no proof that the debt was one 
separately due to them, and their previous 
admissions were fatal to their case. I seeno 
reason to doubt the correctness of the decision 
of the lower Court andI reject the appeal zn 
limine.” (“B”, page 142.) This decision must 
be taken to have determined once and for all 
that Musammat Nihal Devi was entitledto a 
share in all properties belonging to the firm of 
Telu Mal-Nathu Mal and that she stood, for all 
intents and purposes, in the shoes of her late 
husband, Nathu Mal. It was only on the 
ground that the debt was dueto the firm and 
that she was the representative ofa late part- 
ner init that she obtained a decree for a share 
in the money, and if in respect of part of the 
property belonging to the said firm she was 
able to succeed in securing her share, it must 
necessarily followed that she is equally 
entitled toa similar share in the rest of the 
property belonging to tbat firm. Defendants 
admit that the whole of the property now in 
dispute belonged to the firm of Telu Mal- 
Nathu Mal and as a result plaintiff (apart 
from the question of limitation) would be en- 
titled upon the basis of the decision in Lachhu 
Mal’s case to claim Nathu Mal’s share in all 
that property. Mr. Kirkpatrick contends 
that the decision in Lachhu Mal’s case does 
not amount to res judicata for the purposes of 
the present case for the following reasons:— 


1. The learned counsel argues, that in that 
case ib was not necessary to decide whether 
Musammat Nihal Devi had or had not a right 
to claim a share in the debt. He admits that 
a question may be resjudicata as between co- 
defendants or even as between co-plaintiffs, 
but he maintains that in order that it should 
be so, there must be active opposition between 
the parties, who are arrayed on the same side 
and that the decision of the point at issue 
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between them should be material for the 
determination of the case so far as the other” 
party (the defendantin this case) is concerned 
[Ram Chandra Narayan v. Narayın Mohader. 
(15); Nihal Singh v. Chanda Singh (18); Thakur 
Das v. Musammat Manna (17)]. 

2. He also relies upon the ruling of the 
Fall Bench in Shamis Din v. Ghulam Kadir 
(18) to the effect that “the true-test of the 
competency of the Court which decided the 
former suit or issue is not merely the juris- 
dictional powers of the original Court in 
which the previous suit was instisuted but the 
jurisdiction of that Court viewed in in connec- 
tion with the course of appeal allowed in that 
particular case and the degree of finality 
attaching to the decisions of each of the 
Courts, original and appellate, which may be’ 
called upon to exercise jurisdiction in the 
case”. The learned counsel argues that the 
amount involved in Lachhu Mal’s case was 
only Rs. 5,400 whereas the value of the pre- 
sent suit is about Rs. 1.69,000, and his con- 
tention is that the decision in the former case 
cannot, upon the Full Bench ruling, be re- 
garded as res judicata because in the case 
before us there is aright of appeal to the 
Judicial Committee, whereas no such right 
existed in the earlier case. : 


We have given very cireful considerat’ 
to these arguments but we are unab* 
accept them. hi 


a 


As regards the first point, it is clear th. 
the one and only point at issue between all 
parties was whether the deb’ was due to 
Kishore Chand and Kanshi/Ram personally 
or to the shop as represented by them and 
Nathu Mal’s widow. Lgchhu Mal frankly 
admitted that he owed fhe debt and to all 
intents and purposes his plea resulted in an 
inter-pleader suit in which, however, he was 
an interested party. Musammat Nihal Devi 
had obtained a succession certificate and in 
this certificate the debt in question was 
included. He had, on the other, hand 
signed a balance in favour of Kishore 
Chand and Kanshi Ram and it was ob-: 
viously most important for him to get the 
decision of the Court as to the person or per- 
sons to whom he was to pay the debt. He 
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was, no doubt, not further interested in the 
matter and it was immaterial to him whether 
Musammat Nihal Devi was entitled to one- 
half or to two-thirds of the money. But ib 
was vitally important to him to know whe- 
ther he was to pay the money to Kishore 
Chand and Kanshi Ram alone or to the firm. 
The question was equally important to the 
then plaintiffs. inter se, who, though arrayed 
on the same side, were in reality hostile to 
each other. The question there is whether 
the debt was due to Kishore Chand and 
Kanshi Ram personally or whether it was 
one due to the firm of Telu Mal-Nathu Mal, 
and in the latter event, whether Musammat 
Nihal Devi could claim a share initas being 
the heir of Nathu Mal, affected all the parties. 
If it was due to Kishore Chand and Kanshi 
Ram, then defendant would have had to pay 
them the full amount and he and Musammat 
Nihal Devi would, in all probability, have had 
to pay the costs between them. Jf it was 
due to the firm, the money could ba claimed 
only by such persons as actually represented 
that firm, and the question whether even in 
that event Musammat Nihal Devi was entitl- 
ed to claim a share, was one in which all 
arties were interested. In point of fact upon 
se plaint the Court ought to have confined 
to the simple question whether or not 
ney was due to Kishore Chand and 
am personally, and if it found in the 
ve, the suit should have been dismissed, 
the parties themselves insisted on the 
urt going into the other questions and it 
as the pleader for Kishore Chand and 
Kanshi Ram who expressly asked the Cort 
to frame the extra issue in the case. In the 
circumstances, the Court having all the 
parties before it was perforce compelled to 
decide the respective rights of the parties and 
iu this decision, they were one and all 
materially interested. In this connection we 
might observe that on their appeal to this 
Court Kishore Chand and Kanshi Ram made 
Musammat Nihal Devi the sole respondent, 
thus showing that the real dispute in the case 
was between that lady and themselves. We 
might here note that the District Judge was 
of opinion that as the parties were arrayed 
on thesame side, the present defendants had 
no right of appeal as against the present 
plaintiff in that case. But this view is clearly 
erroneous and Mr. Kirkpatrick admitted that 
the learned Judge was wrong in his law. The 
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sécond point to which we have referred above 
is not without difficulty. In connection with 
it we have to consider, in the first place, 
whether the question must be decided with 
reference to the Civil Procedure Code of 
1882 or that now in force. In the former 
case we must, of course, follow the ruling 
of the Full Bench in Shamas Din v. Ghulam 
Kadir (18) bat if the present Code is 
applicable, it is clear that the decision of 
the Full Bench is no longer law (See 
section 11, Explanation II). A good deal 
of argument was addressed to us upon 
this point and Mr. Dwarka Das, in support 
of his contention thatthe present Code must 
be held to be applicable so far as the appeal 
before this Court was concerned, argued that 
the rule of res judicati was merely one of 
procedure, and that as statutes regulating 
procedure are retrospective, the provisions of 
the present Code must be held to apply when 
we have to consider whether this question of 
res judicata is or is not to govern the casa 
before us. There is unquestionably force in 
this argument, and itis not without hesi- 
tation that we have come to the conclusion 
that it must be overruled. As a general pro- 
position it may safely be laid down that the 
procedure clauses of an Act must, as such, be 
held, upon the weight of authority, to carry 
restrospective effect. But we must at the 
same time not lose sight of the provisions of 
the General Clauses (Act IX of 1897). Sec- 
tion 6 of that Act expressly enacts that “when 
any Act of the Governor-General-in-Council 

. . . made after the commenc2ament ot 
this Act, repeals any enactment hitherto mada 

> . unless a differant intention appears, 
the repeal shall not :— 


“(e) Affect any right, privilege, obligation 
or liability accrued or incurred under any 
enactment so repealed ot 


Now we may take it as settled law for this 
Provine>, that, in virtue of the Full Bench 
ruling, the defendants in this case had under 
the provisions of the Code of 1882 the right 
to claim a decision from the Court that the 
rule of res judicata would not be applied to 
their prejudice unless the decision of the 
Court in the previous litigation was given in 
a suit in which the course of appeal was 
similar to thas in the present case. It seems 
tous that this was a substantive and very 
real right, and inasmuch as the present 
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proceedings in the lower Court terminated 
two years before the Code of 1882 was re- 
pealed, it is obvious that in that Court their 
plea in answer to the plaintiff's Feontention 
that the question at issue was res judicita 
must (if the Full Bench ruling were other- 
wise applicable) have been upheld. If, in 
other words, the Code of 1882 was still in 
force, defendants had the right to insist upon 
the present case being tried and decided 
without reference to any prior decision of the 
Courts, unless, of course, the conditions laid 
down by the Full Bench were found to apply 
to the present case. Jn our opinion sub- 
clause (c) of section 6 of the General Clauses 
Act of 1897, was intended to cover cases of 
this kind, and we accordingly hold that the 
question now before us must be decided with 
reference to the ruling of the Full Banch in 
1891. The next question then is whether 
the course of appealin Lashhu Mal’s case was 
the same as the course of appeal in the 
present case. Admittedly in both cases there 
was a first and direct appeal from the Court 
of first instance to this Court, but it is 
argued that while in the present case there 
is a further rightof appeal to the Judicial 
Committee, the value of the subject-matter 
of the suit being upwards at Rs. 10,009 and 
substantial questions of law are involved, 
there was no such right of appcal to that 
tribunal in the earlier case, in which the sub- 
ject-matter of the suit was of the value 
merely of Rs. 5,009. We have given this 
contention our best consideration and while 
we fully appreciate Mr. Kirkpatrick’s argu- 
ments per contra, we have come to the con- 
clusion that the rule enunciated by the Full 
Bench is applicable only tc the ordinary 
Courts established in this country. It seems 
tous that the principle cannot be carried 
further and applied to an extraordinary 
tribunal such as that of the Judicial Com- 
mittee. Under the provisions of sections 595 
and 596 of the Civil Procedure Code, 1882, 
“an appeal” (ib is enacted) “shall lie to Her 
Majesty in Council in the cases specified, but 
it is expressly provided in the former section 
that this right is given subject to such rules 
as may from time to time be made by Her 
Majesty in Council regardirg appeals from 
the Courts of British India.” Furthermore, 
section 616 of the Code contained one other 
proviso to the effect that, “nothing herein 
contained shall be understood (a) to bar the 
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full and unqualified exercise of Her Majesty's 

pleasure in receiving or rejecting appeals to 

Her Majesty in Council, or otherwise how- 

ever, or (b) to interfere with any rules made 

by the Judicial Committee of the Privy 

Council and for the time being in force for : 
the presentation of appeals to Her Majesty in 4 
Council or their conduct before the said 
Judicial Committee.’ As arule of practice 
their Lordships do, no doubt, give effect to 
the provisions of section 596 of the Code and, 
in general refuse to entertain an appeal from 
the decree of a High Court or any other 
Court in British India, when the subject- 
matter in suit is below the value of R. 10,0C0 
—[Mohan Lal v. Debee Das (19) ]. But the 
provisions of the Civil Procedure Code do not 
in any way bind their Lordships, [ Lachmeeput 
Singh v. Khoobunnissa (20)]; nor do they (as 
is clear from section 616) limit the undoubt- 
ed prerogative of the Grown to admit an 
appeal from any decree of any Court in this 
country, and to refer it for report or recom- 
mendation to the Judicial Committee: 
Reading section 616 with section 596 we are 
of opinion that in no case can it be strictly 
affirmed that an appeal lies of right, to His 
Majesty in Council, evenin those suits ig 
which the terms and conditions of section 
are complied with. In the ordinary cg 
an appeal in such suits will doubt 
entertained by the Judicial Commit 
as is expressly enacted in section 614 
provisions of section 596 in no‘wise bar 
full and unqualified exercise of His Majest 
pleasure in receiving or rejecbing” such 
appeals, and we take it Aiat it is competent 
to His Majesty to reject’ any appeal in limine, 
quite irrespective of the value of the subject- 
matter of the snit. In other words, in no 
case can it be predicated that there is an 
absolute and unqualified right of appeal to 
His Majesty in Council in the sense that His 
Majesty is bound by law to entertain the 
appeal and to refer it to the Judicial Com- 
mittee for report and recommendation. On 
the other hand, a right of appeal when given 
by law from the decree or order of one of 
the ordinary Courts of this country to a 
superior ordinary Court is in the truest sense 
aright of appeal, and it is not open to the 
superior Court tv decline to entertain the 

















(19) 8 M. I. A. 193 : 2 W. R. (P. C.) 9. 
(20) 14 W. R. 280. 
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appeal, For these reasons we are of opinion 
that the Full Bench decision, upon which Mr. 
Kirkpatrick relies, has no applicability 
except with reference to the ordinary Court 
of British India and to the course of appeal 
from one to another of those Courts. The 
result is that, in our opinion, the decision in 
Lachhu Mal’s case governs the question of the 
right of the plaintiff to succeed as heir to her 
late husband, to the property now in dispute, 
and this, too, in despite of the fact that upon 
our findings in the present case, she would 
clearly have no locus stand? as such heir, the 
property being the joint property of the 
family. But plaintiff must nevertheless fail 
in her present suit as the first question with 
which we have to deal is whether upon the 
allegations in her plaint, her claim is within 
tinge. Upon this question we have had to 
decide against her and obviously the limita- 
tion point is the one which has tobe deter- 
mined first and foremost. However good her 
claim may be otherwise, ib must necessarily 
fail if it has been preferred out of time. 

Upon the next question—whether part of 
the claim is beyond the cognizance of the 
Civil Courts inasmuch as it involves the 
assertion of the right of one co-sharer in an 
estate or holding to a share of the profits there- 
or for a settlement of accounts—we need 
but little. Mr. Kirkpatrick frankly 
ed that there was here no question 
e applicability of section 77 (3) (k) 
I of 1887, and that the suit must, 
gations in the plaint, be regarded 
neral claim by the representa- 
d partner for an account of 
The learned counsel stated 



































rrect that the profits 
land were received 
in the books of the 
we believe, preferred 
a Revenue Courts for 
the land for the 
tə of institution 
© profits were 
With that 
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profits were realized and were entered in the 
books as part and parcel of the assets of the 
dukan, and plaintiff is fully entitled to say 
that once they were so entered, they became 
monies had and received by#defendants to her 
use. We hold, therefore, that the eighth 
issue must be decided in favour of plaintiff, 
Karim Bakhsh v. Musammat Amar Devi (21). 
There remains only the 12th issue for con- 
sideration, “Whether the property detailed. 
in list C. constituted wag, and if so is plain- 
tiff entitled to the management.” We might 
observe in passing that the expression waqf 
is not very appropriate to a case in which the 
parties concerned are all Hindus, and that 
the word dharmarth is presumably the right 
term to use in such a case. This, however, 
is a minor point. Upon the general question 
we find ourselves in full accord with the 
findings of the District Judge. There is no 
satisfactory evidence to show that Telu Mal 
(even ifhe had the right to do so) ever 
intended to divest himself of the ownership 
ofthe dharmsula, and as regards the shiv- 
dawara, everything would seem to point to 
the conclusion that the control and manage- 
ment was to remain with the family. The 
District Judge has given good reasong for 
holding that in no case could plaintiff be 
regarded as a proper person to manage these 
two propervies. If they are part of the 
geueral property of the joint family, her 
right to a share in them must stand or fall 
with her claim toa sharein the general 
estato. But if they do not belong to the 
general estate and if they have been dedicated 
as dharmarth, the power of control and 
management alone being reserved to the 
family, we agree with the District Judge that 
the nephews of the author of the trust would 
unquestionably be regarded by public opinion 
asthe persons entitled to that control and 
management in preference to a lady. 

The net result of our findings is that the 
present appeal must fail and we accordingly 
dismiss it with costs. 

Williams, J.—TI have but little to add to the 
very clear analysis of the case contained in 
my brother Rattigan’s judgment, in which 
I fully concur, but there are two points in 
respect of which I wish to offer the following 
additional remarks: 


The first is the fact (referred to at pages 
21) 115 P. R. 1888, 
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68-70 of my brother’s judgment) that “in 
a certain lease executed after 1893 Tela 
Mal stood surety to defendants for pay- 
ment of rent by a certain lessee of the 
name of Kamal-ud-din.” It is obvious that 
such an incident is at first sight wholly 
incompatible with the theory (which in 
concurrence with the lower Court we have 
accepted) that after 1893 Telu Mal and 
his nephews (the defendants) continued to 
be joint in family and estate. But the 
truth of the matter is that we have really 
very inadequate information about the in- 
cident in question. Possibly because the 
importance of it was not sufficiently realiz- 
ed in the lower Court, no questions were 
addressed to either of the defendants to 
elicit how or why Telu Mal should have 
stood surety for Kamal-ud-din, and the 
principal information which we possess in 
regard to the episode is the deposition of 
Kishore Chand (now defendant) given on 
the 8rd January 1902 and printed at pages 
131-2 of Paper Book “B”. ‘That deposi- 
tion, however, was given at a time when, 
as my brother has clearly shown, the 
defendants were under a total misapprehen- 
sion asto the circumstances of the family 
and the manner in which the wealth of the 
firm had been acquired; and it is a pity, 
therefore, that they were never re-examined 
on the subject—that is in the course of 
the present litigation—after they had modi- 
fied their first erroneous impression. 
itis important to notice that although the 
words, which I have shown above in in- 
verted commas and which I have reprodu- 
ced from my brother’s judgment, correctly 
set forth the incident as it has been put 
before us in argument, the actual facts so 
far as we know them were somewhat differ- 
ent. The heading to the deposition (“B” 
page 131) makes it clear that the princi- 
pal debtor and lessee was not Kamal-ud-din 
at all, but one Sri Dhar, brahmin, and that 
Kamal-ud-din was himself only a surety. 
Now this Sri Dhar appeared as a witness in 
this cause (P. W.No. 13, Volume “A.” 
page 112) and on page 113, line 5 eċ seg, he 
throws so much light on the subject of this 
lease as to make it clear thatthe defendants 
acquired this land in 1896, or just one year 
before Telu Mal died and at a time wh 
the management of the business was sg 
cally speaking exclusively in thg 
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and that the rights acquired were not those 

of full proprietors but those of mort- 

gagees, so that the transaction was appa- 

rently one which, under the express terms of 

the arrangement of 1893 regarding the 

business of the shop and mortgage busi- 

ness, should have been treated as joint. 
Consequently the security given by Telu 

Mal must have been a mere form from what- 

ever point of view it is regarded. It is 

not a very profitable - business to speculate , 
on a matter which is.so much wrapped 
in mystery, but a possible explanation may 
be that Sri Dhar was an old servant of 
Telu Mal’s and had worked for him and 
lived with him from Sambat 1915 to Sam- 
bat 1948; that he was anxious to lease 
this land, but the defendants were not 
anxious to take him as a tenant, it will be 
noticed that they eventually put him into 
Court for a not very large amount of rent, 
so that they cannot have had a very parti- 
cular regard for an old servant of the 
firm; and that Telu Mal terminated the 
business in Sri Dhar’s favour by the 
dramatic, but perfectly futile, expedient 
of giving security for him. It is perhaps 
a little unfortunate that the copy of’ the 
actual security bond which, although curi, 
ously misdesecribed, is evidently the do 
ment referred to as No. 15 on page 1 
Vol. “A”, was rejected as unproved hy 
learned District Judge, (page 122, 1. 
although we do not question the pro, 
his decision. 

The other point is asto t 
res judicata, which has bee 
page 72 et seq of my br, 
and as regards which I 
that the Full Bench 
v. Ghulam Qadir (181 
refer to the course of 
Courts established in 
the High Court is dec 
section 3, sub-sectio 
est Civil Court 
British India i 
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cription of the injuries to be correct, the next 

question is whether it is correct to assume 
- that aman who bad received’ such injuries 

wouldbe afterwards capable of making any 
statement. 

Notice in this case was issued by my learn- 
` ed brother Johnstone “after discussing the 
case with the counsel and Colonel Cunning- 
ham.” Though there is no record of what 
Colonel Cunningham’s opinion was, the only 
inference possible seems to me to be that 
Colonel Gunningham doubted the correctness 
of the Assistant Surgeon’s opinion. Counsel 
for Kamal Din, etc., has retorted by rutting 
in the written opinions of a large number of 
the leading medical men practising in the 
Punjab supporting the Assistant Surgeon’s 
opinion. Counsel for petitioner urges 
that such opinions are not admissible. 
They certainly are not‘ admissible in 
evidence, nor is anything which Colonel 
Cunningham may have stated. So I 
think it best to leave these opinions out of 
consideration. 

“ Counsel for petitioner has addressed me at 

length, quoting from Taylor’s Medical Juris- 
prudence and olher works io show that it is 
practically impossible to say in such cases 
hat the man injured cannot retain concivous- 
s and make a statement. : 
e same works are also quoted with re- 
e to the questions of rigor mortis and 
ed food found in the stomach. After 
case full consideration I am of opi- 
at, Whatever may be said as to excep- 
cases, the probabilities are largely in 
ur’ of the correctness of the Assistant 
urgeon’s evidence; so much‘at least can, in my 
opinion, be said, and this seems tome sufficient 
reason for not interfering with the order of 
discharge. 

It is then argued on the strength of Emperor 
v. Varjivandas (1) and Hazara Singh v. 
Bishen Singh (2) that the Magistrate should 
have committed, there being evidence which, 
if believed, was sufficient to establish a 













prima face case against ihe accused. The 


head-noté to the latter ruling is, I think, 
‘rather misleading; what both rulings lay 
down is that the Magistrate should 
commit if there is credible evidence which 
‘if believed establishes a prima facie case. 
“The later ruling of this Court is Sultane v. 


(1) 27 B. 84. 


- (2) 14 P. R. 1908; 30 P. W.R 1908Cr.; 8 Cr. L.J. 


268; . 
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Crown (8) which holds that a Magistrate 
is entitled, at any rate to some extent, 
to weigh the evidence and to pronounce as to 
its credibility, and with this rulingI entirely 
concur. If this view of the case be not cor- 
rect, it appears to me hard indeed to say 
why a Magistrate should be empowered to 
examine witnesses named for the defence, 
and after hearing those witnesses to cancel 
the charge and discharge the accused; see 
sections 212 and 213 (2) of the Criminal Pro- 
cedure Code. I may note that the Govern- 
ment does not ask.for further enquiry in this 
case. In my opinion any further proceedings 
against Kamal Din, etc., would be futile, and 
I decline to order any such proceedings. 

Asto the petition thatthe order for the 
prosecution of Mir Abdullah, etc., should 
be set aside. I donot wish to enter into 
details and give reasons, as whether they are 
really guilty or not is a matter to be decid- 
ed at their trial. I simply record that, in 
my opinion, there are sufficient grounds 
for the prosecution of all the petitioners 
with the exception of Mir Abdullah. He 
was probably in an agitated and confused 
state of mind when he saw his son, and he 
does not profess to have witnessed the dying 
declaration. 

I set asidethe order for prosecution as 
against Mir Abdullah only and release 
him from his bail. The other petitioners 
will remain on bail till such time as the 
Magistrate or Sessions Judge dealing with the 
case against them may order them to be 
taken into custody. 

Order set aside. 

(83) 10 P. R. 1909 Cr.; 32 P. W. R. 1909 Cr; 155 P. 
L. R. 1909 Cr.; 4 Ind. Cas. 612; 11 Cr. L. J, 18, 





(s. c. 216 P. L. R. 1910.) 
` PUNJAB CHIEF COURT. 

First Civiu APPEAL No. 521 or 1910. 
November 3, 1919. 

: Present:_—Mr. Justice Shah Din and 
Mr. Justice Chevis. 

FAZAL AHMAD AND OTHERS— PLAINTIFFS 
ÅPPELLANTS 
VETSUS 
DITTU AND OTHERS— DEFENDANTS — 


. RESPONDENTS. 

Custom — Succession — Khanadamad — Daughter— 
Collaterals—Adverse possession—Possession of widow 
of sonless proprietor not adverse to newt heir. 

A sonless proprietor gifted land in equal shares to 
his four daughters. The reversioners sued for g 
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declaration that the gift being invalid by custom 
would not affect their reversionary rights. The gift 
was upheld as regards two daughters whose husbands 
were held to be khanadamads. After the death of the 
donor half the land was muiated in the names of the 
reversioners but on his widow’s claim her name alone 
was entered. The land remained in the actual 
possession of the khanadamads and their wives (the 
daughters) in whose favour the gift had been recog- 
nised. After the death of the widow, the /hanadamads 
and their wives sued for a declaration that they were 
entitled to hold the land as next heirs. The land was 
mutated in the names of the reversioners after the 
death of the widow. It was pleaded that the suit 
was barred by res judicata, limitation and acquies- 
` cence of the plaintiffs: 

Held, that the pleas had no force. .The cause of 
actionarose on the death of the widow, whose posses- 
sion could not be held adverse to the plaintiffs. - 


Further appeal from the order ot the 
Divisional Judge, Jhelum Division, dated 
the 25th October 1909, confirming that of 
- the District Judge, ‘Gujrat, dated the 8rd 
‘Decembev 1907, dismissing the claim. | 

Mr. Nanak Chand, for the Appellants. 

Mr. Fazal-7-Husain, for the Respondents. 


. Judgment.—wWazir gifted his land 
to his four daughters in equal shares, The 
reversioners sued for:a declaration that the 
gift, being invalid by custom, should not 
affect their reversicnary rights. The result 
of this case was thatthe gift was upheld 
as regards two daughters only, viz., Musam- 
mats Bhagh Bhari and. Rajbhari, whose 
husbands were held to be khanadamads; See 
Jiwan v. Wazir (1). Wazir then died, and 
the Revenue authorities, apparently think- 
ing that the Chief Court had decided that 
the reversioners were to sucveed to half 
the land on Wazir’s death, mutated half 
the land in favour of the reversioners; this 
was in 188%. But Wazir’s widow stepped in, 
and it was pointed out that the reversioners 
could not get possession in her life-time, 
whatever might be said as to the shanadamads. 
So the widow obtained mutation; this was in 
1890. Now the widow has died, and the 
contest is between the khanadamads and their 
wives on the one side and the reversioners on 
the other, the land in dispute being that half 
of Wazir’s estate regarding which the rever- 
sioners were successful in the former de- 
claratory suit. The present plaintiff, z.e., the 
two khanadamads and their wives, plead that a 
khanadamad succeeds by custom to the ex- 
clusion of the collaterals. This suit was 
first brought as one for possession, but on 
the reversioners pointing out that the plain- 


(1) 39 P. R. 1887.. 


INDIAN CASES. 


‘their mother was daughter of their father’ 


[1910 ` 


tiffs were already in physical possession 
(though the reversioners got mutation effected 
in their favour on the widow’s death) the 
plaintiffs amended their prayer to one for a 
declaration. So the suit now stands as one 
for a declaratory decree. 

This suit was at first dismissed as barred 
by section 13 of the (old) Civil Procedure J 
Code, but this view was held to be incorrect, | 
and the suit was remanded. The Dis- 
trict Judge has now dismissed the suit 
as barred by limitation and acquiescence Say- 
ing that plaintiffs have slept over their rights 
for over 12 years and that the death of the 
widow gives them no fresh cause of action. 

The learned Divisional Judge upholds this 
decision remarking that if the khanadamad ` 
ranks as an adopted son, he is entitled to suc- 
ceed in preference to a widow and the suit is 
time-barred, or that if the khanadamad does 
not rank as an adopted son; he can take 
nothing except what is expressly conferred 
on him by his father-in-law. 

In the first place it may be noted that a 
hhanadamad certainly does not rank as an 
adopted son; if he did, he would succeed bolthé, 
whole estate and his sons by any wife wonld 
succeed after his death, no matter whether 


















adoptive father or not, whereas it is beyo 
dispute that if a khanadamad had no so 
that wife who was daughter of the may 
made him a khanadamad, he certain] 
not pass on the estate to his sons 
wife. But to assume that be 
damad does not rank as adopted son 
take nothing except what ixexprossly gi 
to him is wrong; whethef a khanadama 
apart from any gift, succeeds preference to 
the collaterals is the real question in the 
present case, and itis a question which has 
not as’ yet been decided by the first Court, 
nor yet by the Divisional Judge, who has 
not decided the question but assumed that the 
answer to it must be favourable to the re- 
versioners., 

The question whether a khanadamad suc- 
ceeds in preference to the widow is not an 
easy one to answer. Mr. Fazal-i-Husain for 
the respondents admits that if the widow ex- 
cludes the khanadamad till her death the suit 
is not time-barred. There seems to be no clear 
ruling on the point, as there is apparently 
no reported case in which the. contest has 
been between the widow and the khanadamad, 
but the fact that in several cases [e. g., Shah 
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Muhaamad v. Musammat Imam Bibi (2) ], the 
widow has made a gift to the khanadamad 
would seem to favour the idea that the 
khanadamad does not exclude the widow, as 
if he did there would be no need for him 
to get a gift from her. Bat even if we 
assume for the purposes of argument that the 
khanadamad is entitled to succeed to the 
estate in the presence of the widow, it is 
not shown how the present suit, which is 
one for a declaratory decree and is governed 
by article 120 of the second Schedule of the 
Limitation Act of 1877, is time-barred. Mr. 
Fazal-i-Husain urges that the cause of action 
arose in 1888 when the reversioners took 
the land, or at latest in 1890, when the 
widow took the land. But, even assuming 
that the present plaintiffs could then have 
sued for possession or for a declaratory de- 
cree; it seems clear to us that there was a 
fresh invasion of the ptaintiffs’ rights when 
the reversioners got mutation effected in their 
favour on the death of the widow, and every 
fresh invasion gives rise to a fresh cause of 
action. Further we are quite unable to see 
thai in this case the widow acted adversely 
to the plaintiffs. She certainly got mutation 
effected in her name, but we do not find that 
she ever got actual possession. She and 
aintiffs were all living together, and it was 
male plaintitfs who held the land and 
ated it from 1890, up to the present 
ugh the revenue records show them 
y as\ tenants-at-will. It is clear that 
widow and the plaintiffs were acting in 
Sneert; it did not matter to them whose 
mame was shown as owner, so long as they 
jointly kept out the reversioners. So there 
can be no question of acquiescence or of ad- 
verse possession. We, therefore, hold the 
suit to be within time and not barred by 
acquiescence, and accepting the appeal we 
ramand the case for decision of the ques- 
tion whether the khanadamads apart from 
any gift, or the collaterals have the prefer- 
ential right by custom to succeed to the land 
in suit. This is the real issue in the 
case; there is nothing in Jiwan v. Wazir (1) 
which decides this question, and it is to be 
hoped that a decision of this case on the 
merits will now be arrived at without any 
further unnecessary delay. 

Stamp on appeal to this Court will be re- 
funded, other costs will be costs in the cause. 


Appeal accepted ; Case remanded. 
(2) 66 P. R. 1878. 
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(s. c. 217 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 

Cıvıı Revision Apreat No. 1052 or 1910. 
December 1, 1910, 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
UMRI MAL—P.aintiFF—PBTITIONER 
versus 
JAI GOPAL AND oTHeRs—DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, R. 9— 
Parties, non-joinder of—Swit when not liable to be 
dismissed. 

On appeal the plaintiff’s suit was dismissed on tho 
ground that the plaintiff’ssons were necessary parties 
to the suit and that the plaintiff refused to implead 
them notwithstanding the defendants’ objection in the 
Original Court. The plaintiffapplied for revision. 
It appeared that no issue on the point was framed 
and the period of limitation for the suit had not 
expired at the date of hearing of the application for 
revision. The plaintiff had no opportunity of 
adducing evidence on the plea of non-joinder and was 
not shown to have been directed by the Court to bring 
his sons on the record: f 

Held, that under the circumstances of the case, the 
order of dismissal must be set aside. 


Petition, under section 70 (1) (a) of Act 
XVIII of 1884, as amended by Act XXV of 
1899, for revision of the order of the Divi- 
sional Judge, Jullundur Division, dated the 
18th February 1910, reversing that of the 
Munsif, lst Class, Jullundur, dated the 27th 
April 1909, decreeing the claim. 

Rai Sahib Pandit Sheo Narain, for the 
Petitioner. 

Rai Bahadur Bakhshi Sohan Lal, for the 
Respondents. 

Judgment.—The lower appellate 
Court dismissed the suit on the grosnds that 
the plaintiff petitioner’s sons were necessary 
parties and he refused to add them as 
plaintiff when objection to their absence 
was taken in the Court of first instance. 

It is true that objection was taken but no 
issue on the point was framed, and the period 
of limitation for the suit has not even yet 
expired, the alleged cause of action being 
February 12th 1905. 

The pleader for the petitioner cites Order 
I, Rule 9, of the Code of Civil Procedure, 
which came into force about six months before 
the appeal was ‘filed, and contends that in 


. any case the suit could not be dismissed for 


non-joinder in the absence of evidenca that 
the petitioner absolutely declined to bring 
his sons on to the record. 


The finding by the lower appellate Court 
‘was very summary and the petitioner had no 
opportunity of adducing evidence on the 
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plea of non-joinder and has not been shown to 
have been directed by the Court to bring his 
sons on the record., Under section 70 (1) (a) 
of the Punjab Courts Act, I set aside the dec: 
ree of the lower appellate Court and remand 
the appeal for disposal in accordance with 
Law. Court fee on this application will be re- 
funded and other costs will be costs in the 
cause. 
Appeal dismissed. 


ts. c. 218 P. L. R. 1970.) 
PUNJAB CHIEF COURT. 

Civit Revision Appeat No. 1699 or 1910. 
November 25, 1910. 
Present:—Mr. Justice Johnstone. 
IMAM DIN AND orners—Pratntirrs— 
PETITIONERS 
versus 
KISHEN SINGH AND: orpers—Derenpants 
— RESPONDENTS, 

Shamilat land—Partition—Land left joint as a road— 
Obstruction byone of the co-sharers—Cause of action— 

Injunction—Special damage not necessary to prove. 

At the time of partition of common land of a 
patti the land in suit was left joint to serveas a road. 

Upon defendants’ attempting to close the way, the 
plaintiffs, who were co-sharers in the patti, sued tho 
defendants, who also were co-sharers, for a permanent 
injunction to restrain them. The Divisional Judge, 
on appeal, dismissed the suit on the ground that no 
special damage having been proved by the plaintiffs, 
the suit was not maintainable: f 

Held, that the order of dismissal was wrong. It 
must be held that the land was not a public road and 
that the suit was one by certain co-sharers to restrain 
other co-sharers in joint property from using that 
property in contravention of agreement regarding it 
and in defiance of the objections of the plaintiffs. 

Maluk Singh v. Bela Singh, 184 P.R. 1882; Belt Ram 
v. Kaku, 39 P. R. 1888; Chajju Mal v. Ganda Mal, 4 
P. R. 1895, referred to. 

Petition under section 70 (a) of Act 
XVIII of 1884, as amended by Act XXV of 
1899, for revision of the order of the Divi- 
sional Judge, Jullundur, dated the 8th Janu- 
ary 1910, reversing that of the Munsif, 2nd 
Olass, Nakodar, dated the 14th May 1909, 
decreeing plaintiffs’ claim. 

Mr. Duni Chand, for the Petitioners. 

Rai Sahib Fandit Sheo Narain, for the 
Respondents. 

Judgment.—Some years ago a parti- 
tion of some of the common land of Patti 
Jai Ram was affected. The narrow strip of 
land in suit, which lies between two houses 
of defendants, was, plaintiffs assert, at that 
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time left joint to serve as a road or method of 
communication, while defendants allege that 
it is their exclusive property. -Upon 
defendants attempting to close the way, 
plaintiffs sued for a permanent injunction to 
restrain them. 

The first Court -found for plaintiffs and 
gave them the injunction prayed for, 2 
directing defendants to remove the roof they 
had thrown over it and to refrain from clos- 
ing it in ‘any way. But the learned Divi- 
sional Judge has adopted thə view .that the 
land in suit is a public road and, therefore, 
plaintiffs, who havə sustained mo special 
damage, cannot maintain the suit. 

In my opinion this view is unsound. 
The law as to suits to remove obstructions on 
public roads, is, of course, clear enough. See 
Maluk Singh v. Bela Singh (1), Bel Ram v. 
Kaku (2) and Chajju Mal v Ganda Mai (3), 
besides many High Court rulings. But it is 
to my mind not clear that the land in this 
case is a public road at all in the proper 
sense of the word. Plaintiffs assert it to be 
shamtlat kept joint and designed by the 
proprietors for a certain purpose namely, 
passage over it, while defendants call it their 
private property. Whichever allegation is 
correct, the land is not a publicroad. Even 
if plaintiffs’ version is the true one, as foun 
by the first Court, that version means e 
though plaintiffs’ phraseology may be 
that the land is ordinary shamilat s 
for a passage, but still the property 
proprietors of the pati and at their disp 
for any purpose to which they hight choo 
to put it-I imagine, for instance, that they 
as a body could close it, and could,: on thé 
ground that it was their private. property, 
resist any claim by the general Waa outside 
the patit to have it opened. 

The case, on the other hand, seems to me. 
to be one of asuib by certain co-sharers in. 
joint land to prevent the other co-sharers. 
from misusing that land, and thus the, 
Jaw regarding public roads has no application, 
whatever. 

Tallow this revision, and, setting aside, 
the jidgment and decree of the learned Divi- 
sional Judge, I remand the case for trial on 
the remaining points in the appeal in his 


Court. I must be understood to have ruled 
(1) 134 P. R, 1882, 
© (2) 39 P. R. 1583. 
(3) 4 P. R. 1895. 
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that the land is not a public road, and that 
the suit is one by certain co-sharers to 
restrain other co-sharers in joint property 
from using that property in contravention of 
agreement regarding it and in defiance of 
the objections of the plaintiffs. 

Costs to be costs in the case. 

Petition accepted. 


(s. c. 12 Bom. L. R. 1055.) 
BOMBAY HIGH COURT. 

Firsr Civin Appear No. 10 or 1910. 
September ,1910. 
Present:—-Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Robertson. 

SIDiCK HAJI HOOSEIN—Derenpantr— 
‘APPELLANT 
versus 
BRUEL axp C0, — PLAINTI# NS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 108—Land- 
lord and tenant—Vacant possession not delivered to the 
landlord—Lercise of option to terminate tenancy. 

The defendant rented a godown for one year for the 
storage of the bags of sugar. During the tenancy the 
godown was damaged by fire. From the tivie of fire 
the sugar was abandoned by the defendant to bis 
insurers and a written notice was givon to the plain- 
tiffs landlords that the defendant had exercised his 
option to terminate the tenancy. The plaintiffg 
eplied that as the godown .was full of his salvage, it 
in his occupation and he was, therefore, liable for 









, that the abandonment to the insurers by the 
t was effected for his benefit, and in the 
evidence that the insurers kept the sugar 
yn in spite of protests by the defendant, 
gt, as between him and the plaintiffs, be 
een in occupation, either under his 
or under a similar one resulting 


. žhe Ap- 





ya 
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oon < V geespondents, 
a $ CSAC 
s fo the 81st 
i) Rk Rs. 1,100 per 
sub-let it or re-let it 
| ied to keep the godown 
bi ott repair. 
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On the 17th April 1908 the plaintiff re-let 
the godown to the defendant for the remainder 
of their term, 2. e., from the Ist May 1308 
to the 31st March 1909 at the same rent and 
agreed to execute every kind of repairs. 

The defendant occupied the godown and 
used it for the storage of bags of sugar. On 
the 5th December 1908 the godown was much 
damaged by fire, the roof and some doors and 
windows and the plastering of the walls be- 
ing destroyed. On the 10th of December 
1908 the plaintiffs sent to Lakhamsey a 
cheque for the November rent and wrote 
that as the godown had now been burnt their 
agreement ceased until it should have been 
thoroughly repaired and made fit fur the 
storage of goods. 

Lakhamsey replied on the 11th December 
that plaintiffs would have to pay the reut of 
the godown as sugar bags and other catehra 
were still Jying therein and that until the 
godown was cleared and possession given 
to Lakhamsey the plaintiffs were responsible 
for it. 

These letters are consistent with complete 
ignorance on the partof the writers of the 
provisions of section 108 (e) of the Transfer 
of Property Act under which the plaintiffs 
had the option of electing io treat the lease 
as void. The letter of the 10th of December 
rather indicates that the plaintiffs wished to 
have the godown repaired by Lakhamsey for 
their benefit and that rent should be suspend- 
ed during the repairs. 

Atary rate owing to the conduct of the 
defendant and his assignees in not vacating 
the godown tke plaintiffs were unable to let 
Lakhamsey into possession and accordingly 
paid rent for the month of December. 

On the 16th January 1909 Lakbamsey re- 

commenced the correspondence by threaten- 
ing to charge Rs. 2,000 from the Ist 
February if the possession was not given on 
the 3lst January in consequence of the 
plaintiffs holding over. 
_ The plaintiffs then resorted to solicitors 
and on the 20th January wrote that the 
godown having been destroyed by fire, on 
the 5th of December 1908. they exercised 
their option to terminate the lease and denied 
liability for rent after the Ist of January, 

On the same date the landlord Lakhamsey 
replied thatthe plaintiffs could not exercise 
their option to terminate the lease until 
they put him into possession of the godown. 
To this position Lakhamsey adhered, and 
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in this position the plaintiffs appear to 
have acquiesced until Lakhamsey was, owing 
tothe removal of the sugar stored by the 
defendant, able to take possession of the 
godown. 

The position taken up by Lakhamsey was, 
in our judgment, perfectly correct, and was 
in aczordance with the provisions of section 
108 (m) of the Transfer of Property Act. if 
the avoidance of the lease under section 108 
(e) was effectual without surrender of vacant 
possession, the plaintiffs, by failing to give 
vacant possession, were holding over after 
the termination of their lease and were 
liable for rent under an implied monthly 
tenancy on the same terms as before. If 
the avoidance was ineffectual the lease con- 
tinued until put an end to by mutual con- 
Seut. 

The defendant’s position from the time 
of the fire was that he abandoned his sugar 
to 'his insurers who sold it to Gulam 
Mahamad Azam. The defendant aid not 
make any arrangement to empty the godown 
on abandoning to the insurers but says he 
gave notice to the plaintiffs immediately the 
fire took place that he avoided his lease, 
This story was, we think, rightly disbeliev- 
ed by the learned Judge. Gulam Mahamad, 
the purchaser of the sugar, utilized the ge- 
down as a place in which to put the sugar into 
different bags. Until this was done the sugar 
was not r.moved. The godown was vacated 
finally on or about the 16th'of February. 

The defendant on the 9th of January 
1909 gave written notice to the plaintiffs 
that he had exercised his option to terminate 
the tenancy. The plaintiffs replied that as 
the godown was fullof his salvage it was 
in his occupation and he was, therefore, liable 
for rent. 

In our judgment this contention was cor- 
rect, The abandonment to the insurers by 
the defendant was effected for his benefit 
and, in ihe absence of evidence that the 
insurers and their vendee Gulam Mahamad 
kept the sugar in the godown in spite of 
protests by the defendant, we think that as 
between the plaintiffs and defendant, the 
latter must be taken to have been in oc- 
cupation, either under his original tenancy 
or under a similar one resulting from his 
holding over. 

In our judgment the respective tenancies 
of the plaintiffs and the defendant terminat- 
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ed upon Lakhamsey entering into possession 
on the 16th of February by the-consent of 
all parties interested. The defendant is, 
therefore, liable for the rent to plaintiffs up 
to that date. 

We accordingly affirm the decree of the 
lower Court and dismiss the appeal with 
costs, d 

Decree affirmed. 
Attorneys for the Appellant: Messrs. Thakur- 
das and Co. 

Attorneys for the Respondents: Messrs. 
Pestonji, Rustomji and Colah. ' 





(s. c. 12 Bom. L. R. 1060.) 

BOMBAY HIGH COURT. 
CRIMINAL Appeat No, 391 or 1910. 
November 17, 1910. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Rao. 

EMPEROR 
versus 
KALEKHAN SARDARKHAN— 
RESPONDENT, 

Bombay District Municipal Act (Bombay Act III of 
1901), ss. 3 (7) and 96— Erecting a building’— Wall 
and building. 

By sub-section 7 of section 3 of the Bombay Dj 
trict Municipal Act (Bombay Act III of 19 
‘building’ is defined to include walls, and by 
(a), appended to the explanation of section 
expression ‘to erect a building’ includes any, 
re-construction of a building. The re-bui 
whole wall, therefore, would be a ma 
struction or an erection of a buildi 
meaning of section 96 of the Act. 

Section 33 of the Bombay Distrj 
of 1873 differs in material partic 
of the existing statute. 


Criminal appeal agui 
quittal by the Magistra fo 
rasi, in Case No. 119 o° 

Mr. D. A. Shak, Ac genio, 
for the Crown. om 

Judgment. ong 
prosecuted under sr Ole 
District Municipal a 9; 
he erected a new buila: = 
from the Municipality, and “we 
one month for the Municipality to pà 
in his case. l 

There is no dispute about the facts which 
are these: The wall of the respondent’s 
house had fallen down and under section 96 
ofthe Act he made an application to the 
Municipality for leave to re-constructit, That 
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application was dated the 19th of April. 
Under sub-section 4 of section 96, the Muni- 
cipality have one month within which to 
make known their decision, and on the 13th 
of May they issued an order to the respond- 
ent, prohibiting him from making the re- 
construction which he desired. The re-con- 
struction had, however, been made before 
the 13th of May. The Magistrate acquitted 
the accused solely on the authority of the 
ruling in Queen-Empress v. Tippana (1) and 
the only question before us is whether that 
decision governs the present case. We 
think that it does not. That was a decision 
passed under section 33 of the Bombay Dis- 
trict Municipal Act of 1873, which section 
differs in material particulars from section 96 
of the existing Statute. By sub-section 7 of 
section 3 of the present Act “building” is de- 
fined to include walls, aud by clause (a), ap- 
pended to the Explanation of section 96, the 
expression “to erect a building” includes any 
material re-construction of a building. Here 
the whole wall had fallen down and was re- 
built. That, therefore, was a material re-con- 
struction or an erection of a building. That 
being so, it was obligatory upon the accused 
under section 96 of the Act not to erect this 
building before receiving the Municipality’s 
ders, or without waiting for those orders as 
prescribed in the section. 

Thi accused, therefore, has infringed the 
law Jait{ down in the section, and we must 
reverse Ñs acquittal and convict him under 
section 96sub-section 5. Itis not desired 
to inflict any severe punishment upon the 
accused, the ‘object of the present appeal 
being merely to establish the principle. 
We direct that the accused pay a fine of 
one rupee. 






Acquittal set aside, 
(1) (1888) Unreported Criminal Case 402. 


(s. c. 12 Bom. L. R. 1062.) 
BOMBAY HIGH COURT. 
Civit Sum No. 660 or 1910. 
September 19, 1910, 
Present:—-Mr. Justice Beaman. 
MEGHJI VALLABHDAS—Puaintire 
—APPELLANT 
versus 
JADHOWJI MORARJI—Derenpant 
— RESPONDENT. 
Contract Act (IX of 1872), s. 80— Wagering contracts 
~ Payment of differences—Test—Re-sale. | 
Plaintiff sued to recover damages for non-delivery 
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of 7,000 cwts. of linseed, the due date being the 
10th May, 1910. Outof ine total 7,000 ewts., 2,000 
cwbs. were settled by re-salo somewhere in March, 
but as the defendant had not paid the amount due 
upon that cross-sale it was included in the plaintiff's 
claim. The defonce was that the contracts were 
wagering and that the defendant, at any rate, ucither 
intended to give zor take delivery but mercly to pay 
differences: 

Held, that the defendant was liable. 

One of the commonest and most relied upon grounds 
of inference as to the true character of a transaction 
and the real intention of the parties, has always been a 
comparison between the magnitude of the transaction 
and the capacity of tho person who seeks to hare 
it declared a wager; a re-sale is only tho or- 
dinary way of settling, by a nominal transaction 
of the kind, a formal book entry showing what the 
difference was ‘between the rate at which one party 
would have to buy in the market owing to the 
failure of the other party to supply at the contract 
rate. 


Mr. Jinnah, with Mr. Mirza, for the Plaintiff. 

Mr. Jaffer Rahimtulla, with Me. Dastur, for 
the Defendant. 

Judgment.—This is a suit to recover 
damages for non-delivery of 7,000 ewts. of 
of linseed, the due date being the 10th May 
1910. Ont of the total 7000 ewts. 2,000 ewts. 
were settled by re-sale somewhere in March 
at Rs. 10-4-0; but as the defendant has not 
paid the amount due upon that cross sale it is 
included in the plaintiff’s claim in this suit. 

The defence is that these contracts Wore 
wagering and the defendant has principally 
relied upon the case of Kong Yee Lone and 
Company v. Lowjee Nanjee (1), decided by their 
Lordships of the Privy Council, as exhibiting 
facts very similar to the facts in this case, 
which their Lordships there decided gave rise 
to a necessary inference that the transactions 
were by way of wagering; secondly, upon a dic- 
tum of Muttusami Ayyar, J, in the case of 
Eshoor Doss v. Venkatasubba Rau (2), to the 
effect that if one party to a contract intends 
only to gamble, while the other party intends 
and believes that he is doing genuine business 
the minds of the contracting parties are not 
ad idem upon a material factor of the con- 
tract and, therefore, within the meaning of 
section 30 of the Contract Act, there is no 
contract to be enforced inlaw. 

Now, I think we may accept the defend- 
ant’s evidence so far as to presume that 
he at any rate neither intended to give nor 
take delivery but merely to pay differences, 
So that while, on the other hand, it appears 

(1) 28 I. A. 239; 3 Bom, L. R. 476; 6 C. W, YN, 


714; 29 0. 461 (P. C.). 
(2) 17 M. 480. 


1052 
MEGHJ! VALLABHDAS V. JADHOWJI MORARJI. 


to be conclusively proved that the plaintiff 
intended to do and believed that he was doing 
genuine business with the defendant, we have 
the requisite facts to which if Muttusami 
Ayyar, J.’s view be correct his conclusion 
might aptly be applied, but that conclusion 
appears to me to involve very great con- 
fusion of thought. Ifit is to be literally 
applied without qualification it would effectu- 
ally stop all trade and annul all contractual 
rights and obligations. Therefore, carried to 
its logical conclusion it would reach this 
absurdity that any person might avoid a 
contract by merely declaring that it never 
was his intention to fulfil it should it not 
be to his disadvantage to doso. The other 
party to the contract would necessarily be 
obliged to say that it was his intention 
and belief that the terms agreed upon 
would be carried out without any such 
reservation; and it would, therefore, follow, 
‘according to Muttusami Ayyar, J.’s view, 
that their minds had never beenad idem upon 
a very material point whether or not one of 
the parties meant to pay should it be to 
his disadvantage to be obliged todo so. 
Further, it appears to me that very superficial 
consideration of the language of section 30 
of the Contract Act would suffice to show 
that, that was not its intention quite apart 
from the utter havoc it would make in all 
commercial dealings. Nor indeed when we 
arrived at what its true meaning is would it 
be even applicable to contracts of the kind 
I have now to consider, for it is admitted on 
both sides that in all material respects, that 
is to say, the goods to be bought and sold, 
the price to be paid for them, the date and 
place for delivery and so forth, the parties had 
consented upon the same matter in the same 
‘sense; and if we carriedit one step forward 
and argued that either party had in mind 
the question of settlement in the event of a 
failure to carry out the contract literally, we 
should still find that their minds were ad idem 
to this length at least thatfailing thedelivery 
of the goods the defaulting party meant to 
compensate the other party by paying the 
difference between the contract and the market 
rate, which is, of course, no more than saying 
in apy genuine business he who failed to de- 
liver the goods at the stipulated price must 
compensate his purchaser for the loss the pur- 
chaser incurs by being obliged to go and buy 
the same goods in the open market. There 
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is nothing inherently illegal in a ‘transaction 
of that kind, and it is only because the 
Courts have in rather general language 
treated what they call speculating in differ- 
ences only as necessarily wagering that 
when one party alleges that ib was no more 
than his intention to pay differences, while 
the other party alleges that it was his inten- 
tion to give or take delivery that such a view, 
as held by Muttusami Ayyar, J., could be- 
come possible, namely, that in this particular 
which is essential to the completion of the 
contract the minds of the parties are not ad 
idem. But this again displays what I res- 
pecifully think is a ‘pretty obvious confu- 
sion of thought. Where the minds of the 
parties are really not ad idem in a contract 
of this kind is upon quitea different point, 
and that is that the defendant in the pre- 
sent case fur example did not intend to 
pay differences or anything else; for as- 
suming that the contract had been carried 
out totbe extent to which it is admitted 
that the minds of both the contracting par- 
ties were adidem,thatis to say, to the 
extent of the defendant paying the difference 
between his contract and the market rate, it 
plainly follows that the plaintiff would have 
had no grievanceand there would have been 
no litigation. The defendant, therefore; cay- 
not, I think, obtain any advantage from #hat 
legal technicality. 

As regards the case decided by their Lord- 
ships of the Privy Council, all that ‘need bé 
said is that every case of this Aind must 
necessarily be decided upon its” own facts; 
and while I pay the greatest attention to 
every word which their Wordships of the 
Privy Council have spoken on the somewhat 
general question of what may and what may 
not be grounds of snfficient inference and 
while I should feel xhyself bound to obey 
their Lordships’ ruling upon any question of 
law, or in the statement of any exact prin- 
ciple which must inevitably fit the ‘facts of 
another case, it is equally plain that a too 
loose application of observations on the facts 
of one case to the facts of another might lead 
rather to the forming of a wrong than a right 
conclusion. I had recently had a large and 
wide experience, compared with the short 
time in which it has accumulated, of this 
class of cases, and in disposing of one after 
another of them I have had to examine all 
the leading authorities, English and Indian, 
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ou this much vexed and difficult question. I 
cannot help thinking that the reasoning of 
many of the most eminent Judges upon the 
particular facts before them sometimes over- 
looks what is raally a very obvious fact, 
namely, that any party toa future contract 
of this kind who is in a position to pay differ- 
ences is also ina position to actually fultil 
the contract. One of the commonest and 
most relied upon grounds of inference as to 
the true character of a transaction and the 
real intention of the parties has always been 
a comparison between the magnitude of the 
transaction andthe capacity of the person 
who seeks to have it declared a wager. Thus 
supposing A deals in four lakhs worth of 
rice or linseed, while his capital is only, 
let us say, Rupees 50,000, it has often been 
treated as a reasonably strong ground of in- 
ference that the disproportion between the 
total value of the goods, which are the sub- 
ject of the transaction, and the capital of 
the person entering into it warrants the 
Court in coming to the conclusion that it 
could not have been a bona fide mercantile 
transaction but must have been a pure 
gamble on the rise and fall of the market. 
But if the capital of Rs. 50,000 at the dis- 
osal of, let us say, the vendor of four lakhs 
orth of rice would be much more than 
ugh to cover the fluctuations of the market 
date of the delivery, although, no doubt, 
be more convenient for the parties 
to settle up the transactions by cal- 
the differences between the rates 
goods were sold and the sell- 
day, it is equally clear that 
sary and the vendor at the 
ubt, of some more time and 
ly procure the goods in the 
em to his vendee incurr- 
he actually incurs by 
tion by the payment of 
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ed to me more than ever expadient in the 
defendant’s own interest that he ought to 
be persuaded to accept what appeared to me 
to ba the very fair and liberal offer made 
to him by the plaintiff. This was the state 
of the affairs before the Court would have 
ordinarily risen on Saturday. Mr. Dastur, 
who represented the defendant, assured me 
that if the Court would allow his client the 
one and half hour or so which remained in 
which to discuss the matter with the plain- 
tiff and the plaintiff’s advisers, he had great 
hopes that he would be able to induce his 
client to accept their terms, andI too was 
very anxious that the case should end in 
that way, because while it is always desir- 
able to settle a case on terms and so avoid 
possible further risk of an appeal, in this 
case it seemed to me that the defendant had 
everything to gain and nothing to loose by 
accepting the settlement. Unfortunately some 
further hitches appeared to have arisen and 
I, of course, do not know who is answerable 
for them So that I must now decide the case 
upon the evidence recorded before me; and I 
may at once say that the plaintiff Meghji 
Vallabhdas appeared to me to be a singularly 
good witness, and of the scores of witnesses I 
have examined in cases of this kind coming 
from the local market he is really the only 
one of whom I can say he appeared to me to 
be thorougkly straightforward, honest and 
truthful. I have not the least hesitation 
in believing every word of his evidence 
which has not been shaken in the slightest 
degree in any particular. And that evi- 
dence is virtually conclusive. Oa the other 
hand, the defendant’s evidence (while speak- 
ing of the defendant himself it may have heen 
true to a certain extent), when we turn to 
his corroborative witnesses, I think it 
must be condemned and classed with the 
average evidence adduced by persons falling 
back upon the dishonest defence of wager- 
ing. His two witnesses impressed me most 
favourably except, of course, in minor and 
ortant particulars which had no direct 
son the points substantially in 
¿here they possibly were able 
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to the brokers who are supposed to have been 
informed by the defendant when he entered 
into this contract with the plaintiff that he 
did not intend to do anything more than pay 
the differences. That part of his story re- 
mains entirely vague and uncorroborated. So 
that we have nothing to go upon but the al- 
leged fact that the defendant was at the 
time when he entered into these contracts a 
pure gambler without any business of his own 
and that the plaintiff must have or ought 
to have known thé character of the man he 
was dealing with. On-the other hand, it is 
conclusively shown that ‘the defendant had 
been carrying on a considerable business in 
seeds for some years in Bombay, that he had 
frequently given and taken delivery, andif 
in fact the partnership of which he had 
been a member was still in existence, then 
we shall have to add to these considera- 
tions the indubitable fact that that part- 
nership had godowns, which so far as ap- 
pearances went, might well have been deem- 
ed to be sufficient to warrant the plaintiff 
entering into these forward contracts with 
him. As to whether itisin fact dissolved 
or not, we have only the word of the de- 
fendant, and if it is I do not see how 
the plaintiff was to have known that and 
could rightly be affected with constructive 
notice of it. 


Then, the defendant relies upon the cha- 
racter of the transactions themselves and the 
method of settlement. He says that the 
plaintiff by his course of dealings shows that 
he must have been aware that so far as 
these contracts with the defendant went they 
were mere speculations in differences. Other- 
wise, it is asked, how could he settle by re- 
sale 2,000 cwts.in March if he really ex- 
pected to obtain delivery of the full 7,000 
cwts. on the 24th May. Butit is no un- 
common feature of perfectly genuine busi- 
ness to dealin this manner with forward 
contracts by settling some of thém by cro 
sales and purchases according as the fl 
tions of the market hit one or theo 
to them. Then, on the 24th 4 
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was mide and on the 26th May, it is admit- 
ted, that negotiations were entered into be- 
tween the parties for settlement. According 
to Hansraj there was a re-sale by the plain- 
tiff to the defendant at Rs. 10-4-0 of the 
oustanding balance of 5,000 ewts, and he has 
produced his kabala book to support his 
story. These kabalas, however, must be in 
triplicate, that is to say, there must be 
bought and sold notes corresponding with 
the notes in the broker's books, and those 
bought and sold notes must be duly signed 
by the purchaser and vendor. Hansraj ad- 
mits that the bought and sold notes were 
left unsigned with the plaintiff and nothing 
was done further about them. itis strenu- 
ously contended for the defendant that if 
the plaintiff thought that these were genuine. 
transactions he could not have re-sold 5,000 
ewts, of linseed to the defendant for delivery 
on the 24th May two days after due date had 
passed. But it is not, of course, pretended by 
the plaintiff that this was in the nature of a 
genuine re-sale. [tis only the ordinary way 
of settling by a nominal transaction of the 
kind, a formal book entry showing what the 
difference is between the rate at which one 
party would have to buy in the market owing 
to the failure of the other party to supply at 
the contract rate; and the reason why th 
plaintiff agreed to accept Rs. 10 4-0 inst 
of what was the true market rate of 
day, something between Rs. 10-5- 
Rs. 10-6-0 was as he has sworn 
defendant agreed to pay him at th 
cash; and the plaintiff has produe 
books showing that this arr 
negotiated by another broker 
was obliged to cancel it whe 
failed to fulfill his promi 
money down. And I see 
affect, much less alter, 
far as the plaintiff was 
perfectly genuine and 
futures. The plaintiff ha: 
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market and buy them at the market rate of 
the day. 

These, then, being the facts, I am utterly 
unable to discover the very slightest ground 
for the defendant’s case that he ought to be 
absolved from payment because it was never 
his intention to pay more than differences. It 
certainly appears to me to have been the 
plaintiff’s intention to do bona fide business. 
It certainly appears to me alsothat he made 
reasonable inquiries, as he swears that he did, 
about the defendant’s position and sol- 
vency before he entered into these contracts 
with him. If after taking all reasonable 
precautions and enlering into perfectly 
genuine ard bona fide forward dealings, 
one party isto be defeated; and I my say 
defrauded of what is due to him merely 
because the other party says that he only 
meant to pay differences I really do not see 
how business on a large scale can be carried 
on in this market. Moreover, if the defendant 
had carried out what he now admits was his 
intention and paid what was due, there would 
be no quarrel and no litigation would be 
necessary, by which I mean it never does 
appear to me a sufficient defence where 
the parties 



















of dealing in the particular class of 
nd where it is quite impossible for 
u search out the intention in the 
d, Isay in such circumstances it 
med tome to be enough that 
arties should be allowed to 
Nity merely upon his bare 
e never meant either to 


jews upon such law as 
d upon, and upon the 
ing from a careful 


„bove “the market 
ywn by the defend- 
31aj to have been 
L0- 5-0 and Rs. 10-6-0; 
plained that the differ- 
denses he was obliged 
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I must, therefore, now decree the plaintiffs 
claim in full with all costs. 

Interest on judgment at 6 pər cont. till 
satisfaction, 

Sutt decreed. 

Attorneys for the Appellant: J. R. Patel and 
Oo. 

Attorneys for the Respondent: Messrs. 
Jekangir, Mehta and Somjee. 





(s. c. 12 Bom. L. R. 1071.) 
BOMBAY HIGH COURT, 

Civit Suit No. 640 or 1910. 
September 24, 1910. 
Present:—Mr. Justice Robertson. 
NAMUBAI—P unrire 
ersus 
DAJI GOVIND WARANG—Derenpant, 

Civil Procedure Code (Act V of 1908), O. XXV, r. 1-- 
Woman plaintiff—Ewercise of discretion in ordering 
security for costs. 

The plaintiff was a young Hindu widow dependent 
for her maintenance upon her step sons. The grogsest 
allegation of immorality was made against her by 
the defendant, as a result of which she and the 
family of her husband had been suspended by the 
caste. She sued to recover damages for defamation 
and for injunction. It appeared that the plaintiff 
in filing the suit had been actuated by perfectly 
bona fide motives and that it was filed in the bona 
fide belief that the defendant was tho person who 
circulated the defamatory report, and for tho 
bona fide purpose of protecting her right to main- 
tenance, and defending herself against the gravest 
charges of immorality: 

Held, that, under the circumstances, itwould bea 
Wrong exercise of the discretion under Order XXY, 
Rule 1, to practically defeat the suit at the stage when 
it was almost ripe for hearing, by ordering tho plain- 
tiff to lodge secarity. But the Court might, in tho 
exercise of its discretion in favour of tho plaintiff, 
impose any terms, it thought fit. 

Mr. Shortt, for the Defendant. 

Mr. Mirza, for the Plaintiff. 

Judgm ent.—This isa summons taken 
out by the defendant calling upon the plain- 
tiff to show cause why she should not de- 
posit security for the defendant's costs under 
Order XXV, Rule 1. 

The discretion given by that rale is one 
of the most difficult that a Court can be 
called upon to exercise. On the one hand, 
it is clear that to refuseto make the order 
would in a number of cases open the door 
to very great injustice being done to the 
defendant, who would be patin the position 
of having either to have to defend the suit 
at his own costs or paying something to the 
plaintiff to settle the suit, On the other 
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hand, it is perfectly clear that a rigid appli- 
cation of the power to order security to all 
cases, except the very narrow class, which 
was suggested by the defendant’s counsel in 
this case, might very often result in nothing 
less than an entire denial of justice to the 
plaintiff merely on the ground that he or 
she had not sufficient money to prosecute 
the suit. 


In this case practically the only test I can 
apply to see whether I ought to make this 
order or not is the test of bona fides. Is this 
a bona fide suit brought by this lady for the 
vindication of her honour and incidentally 
for the protection of her right to be paid 
maintenance ? She is a Hindu widow and if 
she sits down under this accusation of un- 
chastity, it is clear that it will not belong 
before steps are taken to deprive her of her 
maintenance. For the purpose of seeing 
whether it is a bona fide suit or not, it appears 
to me that Exhibit B to the plaint is a most 
important document. That purports to be 
a decision of a meeting of the caste, which 
took place on the 12th of July last, it is 
signed by six of the leading members of the 
caste and states: “On hearing a very bad re- 
port the details of which are given below 
we pass the following resolution: Daji Govind 
Warang liquor vendor in a shop at Vadala 
is circulating a report that Namabai (that 
is the plaintiff) the widow of Bapu Balaji 
Thakur is in illicit intercourse with Waman 
Hari Mahtre a resident of the same place.” 
T am not dealing with the point whether or 
not that is in any way evidence against Daji 
Govind Warang that he actually did circulate 
that report; but it shows that those who 
are in the bess position to- know were of 
opinion that he had been circulating the re- 
port, and, therefore, there is not the slightest 
reason for doubting the plaintiff’s bona fides 
in believing that it was Daji Govind Warang 
who did circulate the report. I do not 
think that the letter of the 16th of July 
1910, written by his solicitors on behalf of 
the defendant, is coached in such terms as 
would be likely to remove the strong sus- 
picion that it was the defendant who had 
circulated this report, which would arise 
on the perusal of Exhibit B to the plaint; 
further I do not think myself that the 
written statement of the defendant is alto- 
gether so free from ambiguity as his counsel 
has suggested itis. 
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Under these circumstances without in the 
least expressing an opinion of what the result 
will finally be, it appears to me that beyond 
all reasonable doubt the plaintiff in filing 
this suit has been actuated by perfectly 
bona fide motives, and that it is filed in the 
bona fide belief that the defendant is the per- 
son who circulated this report, and for the 
bona fide purpose of protecting her right to 
maintenance, and defending herself against 
the gravest charges of immorality, 

Under those circumstances, it appears to 
me that it would be a wrong exercise of the 
discretion that I have under Order XXV, 
Rule 1, if I were to practically defeat the suit 
at this stage when it is almost, if not quite, 
ripe for hearing, by ordering the plaintiff to 
lodge security. At the same time I think 
that I am entitled, as a discretion is given 
me under the section, to exercise that discre- 
tion only upon certain terms, whichI think 
I am entitled to impose upon the plaintiff. 
And I only refuse this application on the 
distinct undertaking by the plaintiff that she 
will abandon all Police Court proceedings, 
which she has instituted against the defend- 
ant. If£she does not do that, then I shall 
be prepared to hear any renewed application, 
that the defendant may make for the exercis 
of my discretion under Order XXV, Ru 
In the meantime, I think that the def 
having regard to the Police Proceeding, 
were taken against him, was excuse 
ing here to make this application. 
the summons was taken out befor 
ant knew anything about th 
proceedings; but the Police Q 
having been taken out it is 
would on its coming to hg 
to come to the Court for, 
current proceedings in 
in this Court, by a 
party. I, therefore, 
this summons be c 
summons itself will 
certified. 























Attorneys for th 
and Goregaokar. 

Attorneys for 
Smetham Byrne & O 
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(s. c. 12 Bom. L. R. 1075.) i 
BOMBAY HIGH COURT. 
CiviL Surr No. 979 or 1908. 

September 27, 1910.} 
Present: —Mr. Justice Beaman. 
YAMNABAI—Praintiry 


Versus 


NANABHAL SADANAND—Darenpanr. 

Hindu Law— Widows right to maintenance and resi- 
dence ~Purchaser-for-value—Necessity—Right of main- 
tanance restricted to the existence of ancestral pro- 
perty—Transjer of Property Act (IV of 1882), s. 39. 

Under Hindu Law, a widow’s right to maintenance 
can only become a charge upon any definite portion 
of an undivided family estate when it has been made 
so by decree of Court or by an express agreement. 
The widow's right of residence is referable to the 
ancestral house, and, therefore, the purchaser of the 
ancestral house aware of the existence of the widows, 
even when the widows are not residing in the house 
at the time, may be deomed to be affected with notice 
of the right, a fortiori when the widows are actually 
residing at the time of the sale and purchase. If the 
sale of the ancestral property is necessitated in the 
interest of the family as a whole, then a bona fide pur- 
chaser for value would acquire a right paramount to 
that of the widows either to maintenance or resi- 
dence. 

Inasmuch as the right to maintenance attaches 
upon ancestral family property in the hands of rela- 
tives, ib must be restricted to the existence of such 

ancestral family property. 
NG Section 39 of the Transfer of Property Act, 1882, is 
ery unhappily worded, and the two parts of the 
sestion do not correspond. All the best authorities 
seen tu be equally in accord against the view ex- 






presse in the sacond part of that soction. 
Mr. Whurandar with Mr. Bhat, for the 


darkar, with Mr. Mankar, for 
Defendants Nos. l and 3. 

Mr. Desai, with Mr, Setulvad, for Defend- 
ant No. 7. 

Judgment.—This is a suit by the 
plaintiff, a Hinda widow, to recover mainten- 
ance from her brothers-in-law the defendants 
Nos. 1 to 6, defendants Nos. 4 and 5 being 
minors and defendant No. 6 their guardian, 
and the purchaser of the ancestral house, de- 
fendant No. 7. 

it appears that after the death of her 
father-in-law, who maintained her to the year 
1893 or thereabouts, the first defendant con- 
tinued to maintain the plaintiff as he swears 
for about three years but as she says for a 
much shorter period. Since that time whether 
1896 or before, she has been maintained by 
her sisters one of whom was the widow of 
the late Mr. Justice Telang; but she now com- 
plains that her surviving sister Gungabai is 
too poor to continue supporting her, and she, 
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therefore, makes this claim for maintenance 
against her brothers-in-law and their alienee. 

Most of the argument has turned upon sec- 
tion 39 of the Transfer of Property Act. 
That section, I think, is very unhappily 
worded as becomes evident upon a conasidera- 
tion of someof the judgments which have 
been delivered upon it by way of exegesis. 
The trath is that the two parts of the section 
do not correspond, and as it stands it is quite 
impossible to say whether ‘the Legislature 
really meant a purchaser-for-value’s right to 
be postponed to a maintenance- holder's right 
if at the time of the purchase he had 
notice of her claim to maintenance, 
or if in addition to that the dominant inten- 
tion of the vendor had been to defeat the 
maintenance-holder’s right and the vendee 
had been aware of that intention also. Now, 
the latter case could hardly occur in practice, 
unless indeed the vendors had announced their 
intention and it could be proved thatthe ven- 
dees had heard them doing so; else the Court 
would beleft toinfer from the surrounding 
circumstances only and inferences of that 
kind would always fall far short of being 
irresistible although possibly in exceptional 
cases Courts might deem them cogent enough 
to warrant discovering the intention as the 
true underlying fact. If, however, the inten- 
tion of the Legislature in enacting that sec- 
tion was to postpone a purchaser. for- value’s 
right to that of a maintenance-holder if the 
purchaser-for-value had notice of the claim 
to maintenance, then the section would go 
beyond and would conflict with the rule of 
Hindu Law. So that by section 2 of the 
Transfer of Property Act its operation would 
be excluded where the rights of parties were 
governed by that Law. That is the case 
here, and I am now, therefore, not concerned 
to pursue with rigor an analysis of the case 
law which has grown up upon this section. 

The general Hindu Law applicable to a 
case of this kind is, I think, fairly clear and 
well-settled. Widow’s right to maintenance 
can only become a charge upon any definite 
portion of an undivided family estate when it 
has been made so by a decree of a Court or 
by an express agreement. Failing that, it is 
subject like many other rights founded in 
what the old Hindu lawyers deemed pious 
obligations to be defeated by sheer necessity, 
The farther distinction to which the case law 
lends a great deal of colour, although upon 
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this head it might be thought to need clarify- 
ing, is the distinction between the. complete 
right of maintenance and a part incladed in it, 
namely, the right to a residence in the family 
house. Cases might conceivably arise in 
which the distinction, to which some Courts 
seem to have inclined, between the conditions 
governing the legal apportionment of the 
part.and of the whole might possibly be of 
some practical value, and give rise to prac- 
tical difficulties. But broadly and generally 
I take it that that necessity which will be 
sufficient to defeat the larger will also be suffi- 
cient to defeat what is included in and less 
than the larger right. No doubt, when the 
attention of the Courts is being concentrated 
upon the effect of the doctrine of notice 
upon the rights in controversy, distinctions 
of this kind may seem to acquire some im- 
portance; for, of course, itis a common place 
of the Hindu Law that the widow’s right to 
residence is referable to the ancestral house 
and, therefore, the purchasers of the ancestral 
louse aware of the existence of the widows, 
even when the widows are not residing in the 
house at the time, may without much strain- 
ing be deemed to be affected with notice of 
the right: a fortiori when the widows are ac- 
tually residing at the time of the sale and 
purchase. Nevertheless it seems to me a 
strange doctrine that a right of that kind 
separated from the entire right of mainten- 
ance can be carried over and made a burden 
upon the purchaser-for-value of the ancestral 
property, even with notice, when it is cer- 
tainly the better doctrine that the larger 
right of maintenance cannot be so carried 
over and made a burden upon what he buys 
merely because he has notice of the claim to 
maintenance; and practical effect being given 
to this special doctrine would make all sales 
of ancestral property in which widows claim 
a right of residence impossible, for it is 
absurd to suppose that any purchaser would 
care to acquire household property subject to 
the rights of an indefinite number of iadies to 
reside in that property for indefinite periods. 
1 think, however, it will not be seriously dis- 
puted that if the sale of the ancestral pro- 
perty was necessitated in the interest of the 
family as a whole, then a bona Jide purchaser- 
for-value would acquire a right paramount 
to that of the widows either to maintenance 
or residence. Otherwise, doubtless, where 
the maintenance-holder’s right had been made 


INDIAN CASES, 


` [1910 


a definite charge, as I began by saying, upon 
the property sold, that would constitute a 
distinct legal limitation of the otherwise un- 
limited interest of all co-parceners acting to- 
gether, - So too if welook at what is required 
of a purchaser with notice of Hindu widow’s 
claim to maintenance that would be governed, 
I apprehend, by altogethér different consider- 
ations from those which apply in deciding 
whether the purchaser from one who has 
merely a limited estate, such as a Hindu 
widow has acted with proper caution and 
circumspection. It may indeed be doubted 
whether any duty is thrown upon a purchaser 
from all the co-parceners to investigate the 
character of their needs merely by the fact 
that some Hindu widow in the family has 
given him notice that she claims maintenance. 
If Iam right in this brief and necessarily 
rather sketchy outline of the Hindu Law on 
this subject, which will be found expounded 
at very great length and perhaps not always 
very consistently in the numerous judgments 
to which my attention has been drawn, then 
it follows that the substantial question I have 
to answer here isa question of fact whether 
or not the alienation of the ancestral pro-' we 
perty was 4 proper alienation, or as expressed _/ 
in one of the issues, for a legal necessity. 

The case is, of course, not quite the same 
against all the defendants, for even assuming- 
that the purchaser-for-valne’s righb/ was in- 
disputably paramount to the plaintiff’s, still 
if the sale of the ancestral property had left 
any surplus in the hands of the remaining 
co-parceners in the family the widow would 
certainly have aclaim against them person- 
ally for her maintenance” calculated with 
reference to the ancestral assets remaining in 
their hands. Again, the case of the first de- 
fendant stands upon its own footing alone; 
for he alleges and has proved that he 
separated from his brothers long before 
the final alienation of the ancestral family 
property. He has proved that he gave them 
a release in respect of the whole of it and 
that the plaintiff was well aware of this. Iu- 
asmucl as the right to maintenance attaches - 
upon ancestral family property in the hands 
of relatives itmust be restricted to the ex- 
istence of such ancestral family property 
it follows naturally that the plaintiff could 
have no claim or a shadow of a claim 
against the first defendant. Similarly, unless 
the alienation to defendant No. 7 could he 
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shown to have been of such utterly illegal 
character, as for instance, to have been moved 
solely by the desire to defeat the plaintifi’s 
right to maintenance, no doubi, upon the 
general principles of the Hindu Law her 
right would not survive the sale. It could 
only still abtach upon the properby, the pur- 
chaser of - which was found to be privy to the 
dishonest nature of the transaction. It may, 
however, be seriously doubted whether the 
widow's right to maintenance would survive 
against the purchaser-for-value merely upon 
the ground that the alienation was rendered 
necessary by the extravagance or even the 
profligacy of the consenting co-parceners pro- 
vided that the purchaser is not specially 
affected by special knowledge of the character 
of the debts, for I do not see precisely if that 
is so what limits are to be imposed on what 
is really an unlimited interest in the hands 
of all the co-parceners consenting to the alien- 
ation of the co-parcenery property. The 
single case upon which all the authorities 
are clear and definite is the case to which 
expression has been given in the first part of 
section 39 of the Transfer of Property Act, 
and that is the case which, as I have said, is 
ever likely to occar. “All the best author- 
ities seem to me to be equally in- accord 
against the view expresséd, if we take langu- 


age hab etn, sense, in the second part 





of that \gection, that some notice of the 
widow's claim is sufficient to give her right 
priority over“that of a bona fide purchaser-for- 
valne having that notice. 

‘ Reverting nowo the question of fact, the 
` evidence seems lo meclear enough to warrant 
the conclusion that ‘the final alienation of all 
the ancestral property: was the result of debts 
tnenrred originally by.the father and after 
his death in conducting the famtly business 
of the printing press and maintaining the 
members of the family. The history of all 
the money dealings’ commencing, so far as 
this case is concerned, with the first mortgage 
of Rs. 4,500 to the final decree of this Court 
directing the sale of the. ancestral family 
house, has been clearly and succinctly given 
by the members of the family. It certainly 
appears a little shocking that the mortgage 
debt of Rs. 4,500 should have swelled appa- 
rently through the accretion of interest alone 
althorgh, no doubt, there may have been slight 
additional borrowings, to over Rs. 18,000. 
That was the sum for which the family house 


INDIAN CASES, 


1059 


had to be sold under the decree of this Court 
and the defendant No. 7, who is a relative 
of the family, appears to have come in and 
with the sanction of the Court to have offered 
a sufficient sum to pay off the entire morb- 
gage debt and so free the co-parceners from 
all personal liability. I-am unable to dis- 


. cover in these transactions anything of so 


gross an immoral and fraudulent character 
as would -defeat the alienation for valne and 
make the widow's claim to maintenance sur- 
vive against him. 

As to the co-parceners, they appear to have 
no family assets in their hands. Their 
counsel has expressed his entire willingness 
to give the plaintiff every penny of ancestral 
money which he can discover; and, as there 
is no evidence to the contrary, if seems to me 
that the plaintiff’s claim entirely faila. 

I must,- therefore, dismiss the plaintiff's 
suit with all costs. 

R Suit dismissed. 

Attorneys for the Plaintiff: Messrs. Moti- 
chand and Devidas. -> 

Attorneys for the Defendants: Messrs. C. P. 
D. Ounha: Maloi Hiralal Mody and Ran- 
chhoddas. - - 


(s. c. 15 C. W. N. 98.) 
CALCUTA HIGH COURT. 
SPECIAL TRIBUNAL, 
Com MENCEMENT OF ITEARING 
December 1, 1910. 
Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice, Mr. Justice Brett and 
Mr. Justice Chatterjee. 
EMPEROR 
versus 
“LALIT MOHAN CHAKRAVARTI AND 


OTHERS—-ACCCSED. 

~- Penal Code (Act XLV of 1850) s. 121 A —Conspiracy 
— Waging war against King—Conspiracy with persons 
known and unknown —Persons not named in petition of 
complaint but named in sanction of Government-—No 
jurisdiction to t'y—Criminal Procedure Code (Act V of 
1898), ss. 4, cl. (A), 196. : 
. Where the accused were charged with having 
conspired with one another and other persons known 
and unknown to wage war against His Majesty: 

Held, that the charge could not be sustained if the 
known persons were not mentioned in ib. 

Where one of the accused was not named in the 
petition of complaint though his name was mentioned 
in the sanction of the Government authorizing the 
prosecution: 


Held, that the accused must be discharged. 
Held, also, that an application for the issue of 
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process against such accused person before the com- 
mitting Magistrate did not constitute a complaint. 

The accused were charged with committing 
conspiracy with one another and other per- 
sons known and unknown to wage war against 
His Majesty. The trial was held before a 
Special Tribunal constituted as above men- 
tioned, under the Criminal Law Amendment 
Act (XIV of 1908). 

Messrs. P. L. Roy, E. Keays, J. Chatterjee, 
O. Bagram and Stokes, instructed by Babu 
Nerode Chandra Chatterjee and Mr. Hume, 
Public Prosecutor, appeared for the Crown. 

Messrs. Æ. P. Ghosh, J. N. Roy, S. P. Sen 
Gupta, B. C. Chatterjee, N. O. Sen, S. N. Sen, 
P. O. Sen, Surita, J. Bagchi, R. N. Chaudhri, 
M. Mitter and others, instructed by Mr. H. C. 
Ghose, Messrs. Ghosh and Kar and others, re- 
presented thirty-one of the accused, the re- 
maining thirteen being undefended. 

The Clerk of the Crown read the charge. 

Mr. J. N. Roy, objected to this charge as 
being vague and indefinite. The prosecution 
must state the names of the known persons. 

Mr. P. D. Roy, said that in that case it 
would be necessary t? give all the names 
mentioned in the complaint. 


Mr. J. N. Roy, submitted that if the Crown 
“new the names of the known persons they 
ought to have given the names at the outset 
so that the defence would have been pre- 
pared to meet any evidence adduced on that 
point. This was too late a stage to ask for 
an amendment of the charge. Counsel cited 
Behari Mahton v. Queen-Empress (1), where it 
was laid down that an accused was entitled 
to know with certainty and accuracy the exact 
value of the charge brought against him 
and unless he hud that knowledge he must be 
seriously prejudiced in his defence. 


[Jenxins, C. J.:—In a conspiracy case the 
accused can be charged with conspiring with 
persons unknown, but if they are charged 
with conspiring with persons known then 
such persons must be named in the charge. | 

The Chief Justice suggested that the words 
“known and” should be struck out of the’ 
charge. 

Mr. J. N. Roy, agreed to that. 

Mr. P. L. Roy, urged that there could be 
no question of prejudice, because allthe names 
of the known persons were mentioned in the 
complaint. Sanction rested with the Govern- 

(D 11 C. 106, 
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ment, and the Crown were only entitled to 
prosecute those parsons against whom sanc- 
tion had been obtained. | 

After some discussion, Mr. P.D. Roy agreed 
to amend the charge and gave the names of 
ten persons. 

* * * 4 * 

After the evidence of the complainant, Mr. 
Murray, had concluded. 

Mr. J. N. Roy pointed out to the Court 
that the name of the accused Haripada Adhi- 
kari was nob mentioned in the petition of 
complaint, and submitted that he was not 
properly before the Tribunal who had no 
jurisdiction to try him and he ought to be 
discharged. 

Mr. P. L. Roy submitted that as his name 
appeared in the sanction that was sufficient. 

Mr. J. N. Roy submitted that a person 
cannot be.tried except upon a complaint, and 
consequently in the present case Haripada 
could not be committed by the Magistrate 
and this Court had no jurisdiction to try him. 

(Jznxins, C.J.:—That seems to be a per- 
fectly sound contention. Section 196 of the 
Criminal Procedure Code, confers no jurisdic- 
tion upon a Court to try a person in cases / 
falling within its perview except upon rê 
complaint made with the previous sanctiow of 
the Local Government. Here we have” the 
sanction, but not the complaint, as far as the 
accused Haripada is concerned. And a defect 
in procedure laid down by section 196 cannot 
be remedied at all.] 

Mr. P. L. Roy submitted thab Mr. Marray, 
the complainant, stated that he asked for 
process against those who were mentioned in 
the sanction, and that the application for the 
issue of process against him amounted toa 
complaint which might be oral. 

Mr. J. N. Roy: —Mr. Murray was asking for 
process only against the persons named in the 
complaint. The omission of Haripada’s name 
in the complaint could not b2 cured by its 
inclusion in the sanction. The jurisdiction 
commences with the complaint. 

[Jenxins, C. J:—Thatis so. Ithas been 
held that a letter by Government sanctioning 
a prosecution may be an authority to institute 
a prosecution, but the letter itself is not a 
complaint. Sanction is different from com- 
plaint. | 

Mr. P. L. Roy submitted that the applica- 
tion for the issue of a process against Hari- 
pada was a complaint, 


s 
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[JeNgiINg, C. J.:—What is a complaint? 
Look at section 4 cl. (h). Where is the 
allegation in the present case made orally or 
in writing to the Magistrate with a view to 
bis taking action? An application for issue 
of process must be preceded by a complaint, 
otherwise no such application could be 
heard. An application for issue of process 
does not fall within the definition of “com- 
plaint.’’] 

Mr. J. N. Roy: —1 ask your Lordships to 
direct that the accused Haripada do stand 
down from the dock. Ihave no right to ask 
for more. 

(Jerxins, C. J.:—Let him stand down. 
We do not say he is acquitted, but as far as 
the present trial is concerned we say he is 
discharged, and we have no jurisdiction over 
him. | 





(s. c. 15 0. W. N. 113.) 
CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL APPEAL No. 24 

or 1910, 
August 1, 1910. 
Present:—Sir Lawrence Jenkins, Kr., Chief 
` Justice, and Mr. Justice Woodroffe. 
RADHA PRASAD MULLIOK—DEFENDANT 


— APPELLANT 
ka TETSUS 
RANIMONI DASI AND orners—PLAIntires 
N —ResponDents. 


Witl—Condtruction—Gift to daughters—GQift to sons 
of each daughter ajter her death—Death of one daughter 
leaving sons—Whether other daughter takes by sur- 
vivorship—Liberty to apply—Necessity of fresh suit— 
Construction of statutes—Hindu Wills Act (XXI of 
1870), 8. 3—Successiom Act (X of 1865), ss. 98, 100, 102 
—Gift to class some of whom: born after testator’s death 
— Gift valid as to those born during testator’s life-time. 

One of the clauses in & Will ran as follows:—“I 
direct my executors, after the death of my wife or of 
my son after her under 18 without leaving a son, to 
divide the whole of my estate between my daughters 
in equal shares to whom and their respective sons 
I bequeath the same, but should either of my 
daughters die without leaving any male issue sur- 
viving but leaving my othor daughter her surviving, 
then the surviving daughter and ber sons shall be 
entitled to the share of the deceased danghter or in 
the case of the death of either daughter leaving cons, 
the share of each daughter is to be paid to her son.” 

When the bequest to the daughters fell in, there 
were two daughters R and P and several sons of P, 
of whom three were born during the testator’s life- 
time. It was held by the High Court that each 
daughter took an absolute interest in a half share of 
the property, but the question whether the gift to 
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the daughter was defeasible if either daughter died 
without male issue, was left open, and liberty to 
apply was given to the parties. The Privy Council 
held that the danghters had life-interest only in 
equal shares and with benefit of survivorship between 
themselyes. 

Subsequently P died, and one of her sons, who was 
born during the life-time of the testator, applied 
under the liberty reserved inthe decree of the High 
Court: 

Held, that the question of construction could be 
properly decided on an application under the liberty 
to apply and that a separate suit for that purpose 
was not necessary: ih 

Heid, also, that the three sons of P, who were born 
during the testator’s life-time, would take the half 
share of the estate in which P had got a life-interest 
but thatthe sons who were born subsequently did 
not take any share, 

If a subsequent Act brings into itself by reference 
some of the clauses of d former Act, the legal effect 
of that is to write those sections into the new Act 
just as if they had been actually written in it. 

Section 3 of the Hindu Wills Act, 1870, controls 
both. the quantity and quality of the interest created, 
and in their natural and ordinary meaning include the 
capacity of a donee to take. 

Alanga Monjori Dabee yv. Sanamoni Dabee, 8 C. 687, 
referred to. 

A gift toa class fails when the class cannot be 
ascertained within the period allowed by the rule 
against perpetuities. But when the class can he 
ascertained within that period, then the incapacity 
of some members of the class does not invalidate tho 
gift, and the other members may take. 

Leake v. Robinson, 2 Meriavale 363; 16 R. R, 168, 
distinguished. 

Appeal from the decree of Fletcher, J. 

Facts.—Ranimoni Dasi, the testator’s 
daughter, brought a suit for the construction 
of her father’s Will, 

The judgment of Mr. Justice Woodroffe 
who heard the case originally is reported at 
9 C. W. N. 1098. 

On appeal that decision was upheld by 
the High Court—See 10 C. W. N. 695; 33 
C. 947. 

On appeal to the Privy Council it was 
held reversing the decision of the High 
Court that the daughters did not take ab- 
solutely but were entitled in egual shares to 
the testator’s estate for life with benefit 
of survivorship between themselvos: See 35 
C. 896. 

In the present application, Fletcher J., 
held ikat on Premmoni’s death, Ranimoni 
became entitled to the whole estate for 
because the Privy Council held that the two 
sisters had the benefit of survivorship be- 
tween themselves. Accordingly the applicaticn 
was dismissed. 

The applicant appealed. 
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Mr. S. R. Das, for Radha Prasad and 
Kasi Prasad Mullick. 

Mr. R. O. Sen, for the other sons of Sm. 
Premmoni Dasi. 

Messrs. B. O. Mitter and B. K. Ldhirz, for 
Sm. Ranimoni Dasi. 

Messrs. B. Chakravarti and O. O. Ghose, for 
Jugal Kishore Sen. 

Judgment. 

Jenkins, C, J, —This appeal arises out of 
an application made under the liberty 
to apply contained in the decree passed 
in this suit, and it involves the question 
whether in the events that have happened 
the applicant, the appellant before us, has 
æa present interest under the Will, dated 
the 30th October 1875, of Hurry Dass 
Dutt, who died on the same day. In that 
Will there is a clause in these terms-— 

“But in case none of such adopted sons 
survive my said wife or in case of either 
surviving my said wife and dying under 
the “said age without leaving a son or 
sons I desireand- direct my executors after 
the death of my said wife or the death of 
such son after her but under the age of 
eighteen years without leaving a son or 
sons to make over and divide the whole 
of my estate both real and personal unto 
and between my daughters in equal shares 
to whom and their respective sons I give 
devise and bequeath the same, but should 
either of my said daughters die without 
leaving any male issue surviving but leaving” 
my other daughter her surviving then 
in such case the surviving daughter and 
her sons shall be entitled to the share of 
the deceased daughter or in the case of 
the death of either daughter leaving sons the 
share of such daughter is to be paid to such 
her’son or sons share and share alike.” 


The testator left him surviving his 
widow Srimutty Surnomoni Dasi, his 
daughter Srimutty Ranimoni Dasi, his 


daughter Premmoni Dasi and three sons 
of Premmoni Dasi, 7.¢e., the appellants 
Radha Prasad Mullick, Kasi Prasad Mul- 
lick and Jyoti Prasad’ Mullick 

It is common ground that those events 
have happened on which the gift in favour 
of the testator’s daughters and their sons 
is expressed lo come into operation. 

Jt is in these circumstances ihat the 
present suit was instituted ard the first 
question of construction that arose was 
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daughters took absolute or ` 
limited interests. In reversal of the High 
Court’s view it has been held by the 
Privy Council that the daughters did not 
take absolute interests and in the order 
in Council consequent on that decision 
it was ordered that the decree of the High 
Court be varied by substituting for the 
words therein contained “are each abso- 
lutely entitled to a moiety of half part of 
the estate of the said testator including 
the additions and accretions thereto’? the 
words “are in the events that have hap- 
pened entitled to the estate of the said 
testator including the additions and accre- 
tions thereto in equal shares for life and 
with benefit of survivorship between them- 


whether the 


selves.” In other respects the decree of 
the High Court was affirmed. cre 

Since this. order Premmoni has died 
leaving sons, and Radha Prasad Mullick 


one of them claims to be entitled with 
his brother Kasi Prasad to her share and 
so to apply under the liberty in that 


behalf contained in the decree. His oppo- 
nents are his brothers, Peary Lal and 
Behary Lal, who were born after the 


testator’s dently; his aunt Srimutty Rani- 
moni Dasi, and her adopted son, Jugal_/ 
Kishore, whose adoption took place on thé 
2nd November 1900. => 

An objection has been taken at the 
outset that the appellant has no right to‘ 
make this application, but- should have 
P. ought a suit for this purpose. 

But, in my opinion, this objection is not 
well- founded. The decree of the High Court 
after declaring the rights of the daughters 
reserved tothe parties liberty to apply for 
partition upou the necessary parties being 
added and generally from time to time as 
they might be advised. This part of the 
decree was affirmed by the Privy Council. 
Now the present appellant is a party in 
whose favour liberty to apply has keen 
reserved, and when regard is had to the nature - 
of the suit and the decree that has been passed 
and to all the circumstances it seems eminent- , 
ly proper that the liberty so reserved should - 
be utilized for the purpose of completing the’ 
decree and of thus determining the question 
of construction which arises out of the fresh | 
events that have happened. ` 

The contention that a separate suit should 
have been brought does not commend itself 
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to me: it would involve greater expense and 
delay, and it has not been shown that this 
procedure prejudices any one. I, therefore, 
hold that the question of construction disenssed 
before us can be properly decided on an 
application under the liberty to apply. No 
exception has been taken to the form in 
which the application has been made or its 
appropriateness, apart from the objection of 
jurisdiction, so that I need not enter on 
that. This brings me to the question of 
substance that arises on this appeal, and 
it is this; in the events that have happened 
, bas Ranimoni become entitled to the whole 
income of the estate or have Premmoni’s sons 
become entitled to the capital of their 
mother’s share? Fletcher, J., has decided 
this in Ranimoni’s favour on the construction 
of the Order in Council, and this seemed to 
the learned Judge so clear that he expressed 
the view that the application ought never 
to have been brought and he ordered the 
applicant to pay the costs of all parties. 

First then I turn to the Order in Council 
and there I find it declared that the daughters 

are in the events: that have happened 
entitled to the estate of the said testator 
in equal shares for life and with 
benefit of survivorship between themselves.” 
It may be that these words, standing alone 
and isolated from the surrounding circum- 
stances have the force that has been ascribed 
to them \by the learned Judge, but to 
appreciate their real meaning regard must be 
had to the ap to which they relate and to 
the opinion o h which they were founded. 
Now it is stated ‘py their Lordships almost 
at the outset of théir opinion that, the only 
question raised on the appeal was as to the 
nature of the estate which in the events 
which had happened the testator’s daughters 
took under tbe terms of the Will. And 
at this point it is important to bear in mind 
what those events were, and also that the 
High Court had determined that the daughters 
each took a half share in the testator’s 
estate absolutely, but expressed the view that 
it would be premature to decide whether that 
gift was defeasible in the event of either 
daughter dying without male issue, and they 
expressly left the question open until if was 
ascertained what the events were. Their 
Lordships cf the Privy Council, while dissent- 
ing from the view that the daughters took 
absolute interests, went onto describe the 
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utmost interest that they did and could take 
in the events which up to that time had hap- 
pened as between themselves and apart from 
aby subsequent disturbing event. 

As I read the opinion and Order in Coun- 
cil there was no intention to decide the 
rights of sons in reference to a subsequent 
event which might or might not happen, 
and this would accord with what I under- 
stand tobe the practice in ordinary cases. 
But nowa fresh event has happened, for 
Premmoni has died leaving sons, and this, 
as it seemsto me, takes the case outside the 
purview of the Orderia Council so that the 
effect of the Will under the altered circum- 
stances has to be considered. 

Now the Will contemplates two events and 
the provision applicable in the event that 
has happened is in these terms:—‘‘[u the 
case of the death of either daughter leaving 
sons the share of such daughter is to he 
paidto such her son or sons share and 
share alike,” and in connection with this 
provision the opening words of the gift have 
to be borue in mind. Though this part of 
the clause has not been specifically construed 
by their Lordships of the Privy Council they 
have indicated their view as to what the 
testator meant, and have stated that accord- 
ing to the true construction of the Will 
the intention of the testator was to create 
in favour of his daughters an estate for life 
with a remainder over to their sons. 16 
seems probable that the word remainder was 
not used with the special significance that 
attaches to it in English real property law, 
but was borrowed from the language of the 
High Court, see Radha Prasad v, Ranee Mont 
(1), to emphasize the contrast between the 
view taken by the High Court and the 
Privy Council. Accepting then this as the 
intention of the testator is there any legal 
obstacle in its way P Now it has to be borne 
in mind that afterthe testator’s death two 
sons were born to Premmoni, the defendants 
Peary Lal and Behary Lal, and that of ] r 
sous living at thetestator’s death Jyoti Pra jd 
predeceased her. 

The giftis toa class and the first point 
tobe decided is one of construction; who 
come within the class? Having regard 
to the date of the Will it is regulated as to 
its interpretation by the Hindu Wills Act, 

(1) 33 C.947 at p. 965; 3 ©. L. J. 5025100. W. |, 
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1870, and the incorporated provisions of the 
Indian Succession Act, 1855. . 

The method of incorporation has been the 
subject of judicial comment and even ani- 
madversion, but the canon of construction to 
be applied has been thus defined by Lord 
Esher in the case in In re Wootl’s Estate. 
(2) :—“If a subsequent Act brings into it- 
self by reference some cf the clauses of a 
former Act, the legal effect of that, as has 
often been held, is to write those sections 
intothe new Act just as if they had been 
actually written in it with the pen, or 
printed in it, and, the moment you have 
those clauses in the later Act, you have no 
occasion to refer to the former Act at all.” 
This then is the rule by which the Court is 
to be guided. 

Section 85 of the Succession Act provides 
that“ where a bequest is madeto a class of 
persons under a general description only, no 
one to.whom the words of the description are 
not in their ordinary sense applicable shall 
take the legacy.” 

By section 98 itis provided that “where a 
bequest is made simply to a described class 
of persons, the thing bequeathed shall go 
only to such as shall be alive at the testator’s 
death.” 

These two sections are in Chapter Al 
and they deal with the construction of 
Wills. Chapter XII, however, jg concern- 
ed with a different topic, ‘void bequests” 
and by section 100 itis provided:— 

“Where a bequest is made to a person 
not in existence at the time of the testa- 
tor’s death, subject tò 2 prior bequest 
contained in the Will, the later bequest shall 
be void, unless it comprises the whole of the 
remaining interest of the testator in the thing 
bequeathed.” 

Section 101 formulates the rule against 
perpetuity with which we have nothing to 
do, while section 102 provides that “If a 
bequest is made to a class of persons, with 
regard to some of whom it is inoperative by 
reason of the rules contained in the two last 
preceding sections or either of them, such be- 
quest shall be wholly void.” . 

Section 3 of the Hindu Wills Act, 1870, is 
by war of m proviso to the portions of the 
Succession Act incorporated by section 2 and 
it is hereby provided that nothing in the Act 


contained shall anthorise any Hindu, Jaina, 
(2) (1886) L. R. 31 Ch, D. 607 at p. 615; 64 L. T. 
146; 34 W. R. 375; 55 L. J. Ch. 488. 
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Sikh or Buddhist to create in property any 
interest which he could not have created be- 
fore the first day of September 1870. 
Whether this provision has regard only to 
the nature of the interest or extends also to 
the capacity of the person in whose favour 
the interest is expressed to be created has 
been a niatter of considerable discussion. If 
the narrower view be adopted, nothing in the 
shape of repugnancy would arise on the con- 
struction of the Act, but this cannot be said 
of the wider view; indeed its adoption in- 
volves to an appreciable extent the nullifying 
of that which has been incorporated. But 
to discuss the respective merits of these rival 
constructions would profit nothing, for the 
point is covered by authority binding on us 
and going as far back as 1882, whenit was 
decided by the Court of Appeal reversing the 
judgment of Wilson, J., as he then was, that 
the proviso I have read controls both the 
quantity and quality of the interest created 
and in their natural and ordinary meaning 
include the capacity of a donee to take. 
[Alanga Monjort Dabee v. Sonamont Dabez (3)]. 
Pontifix, J., in Cally Nath Naugh Chowdry v. 
Chunder Nath Naugh Chowdhry (4) expressed .- 
an opinion to the same effect. S 

Accepting then, as I must, this as the tye 
meaning of section 3 I will now congider 
what its effect is in the circumstaps es of 
this case. : 

The gift is to the son or sons of Premmoni 
share and share alike, bat their possession 
of itis deferred until a time later than the 
death of the testator by reason of the prior 
bequest to their mother, so that under sec- 
tion 98 the property at their mother’s death 
would go to such of the sons as should be 
then alive and to the representatives of any 
of the sons who had died since the death of 
the testator. According to this the property 
would go in five equal shares to Radha Prasad, 
Kashi Prasad, Peary Lal; Behary Lal and 
the representatives of Jyoti Prasad. But 
this result must be controlled by the proviso 
in section 3 of the Hindu Wills Act and the 
rule of Hindu Law that a bequest to a per- 
son not in existence at the time of the 
testator’s death is void so that the saving 
provision in section 100 cannot be applied. 

The result then is that Peary Lal and 
Behary Lal cannot take. What then is the 
effect of this? 


(3) 8 ©. 637. (4) 8 O. 378. 
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On behalf of Ranimoni it is contended that 
as some of the class cannot take, the whole 
gift is void and in support of this Leake v. 
Robinson (5) has been cited. But this con- 
tention proceeds on a misapplication of this 
case and a misconception of the true nature 
of a gift toa class. 

In Leake v. Robinson (5), the gift to the 
class failed because the class could not be 
ascertained within the period allowed by the 
rule against perpetuities. The gift here in 
no way offends that rule: its only faultis 
that the class of legatees includes some who 
“were not in existence at the date of the tes- 
tator’s death and were thus under a personal 
incapacity. And the difference is obvious. 
In a gift to a class the testator looks to the 
body as a whole rather than to the members 
constituting that body [Kingsbury v. Walter 
(6)] and the class is in a sense personifed. 
But if:that class cannot be ascertained until 
a time beyond that permitted by the rule 
against perpetuity there is no class to 
which the gift can legally be made. But if, 
as here, the fault is not that the class cannot 
be ascertained within the period permitted 
by law, but that certain members of the 
class are incapable of taking different con- 
siderations apply. Now according to section 
8 sons living at the death of the testator 
ould take and the provision in favour of 
representatives of deceased sons shows 
the sons would take vested interests. 
rom the rule against gifts to unborn 
e class thus taking would be liable 
ent with a corresponding divest- 
shares. 
hat rule applies there can be 
ra vested interest cannot be 
n incapable of taking. 

























with the current of 
his point e. g., Dowsett 
. Davies (8), Shaw v. 
v. Biddolph (10). 


; 16 R. R. 168. 
191; 70 In J. Oh, 546; 84 


; 82 D.J. Ch. 372; 1N. 
. T. 80; 11 W. R. 452. 
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This view of section 98 and its effect is 
borne out by the general scheme of the Suc- 
cession Act, Chap. XII, is headed “ Of Void 
Bequest,” and it indicates the grounds on 
which a gift to a class is void: they are 
limited to those set forth in sections 100 and 
101. But the gift here certainly does not 
offend the rules against perpetuity contained 
in section 101; the only question is whether 
ib comes within section 100. Ido not think 
it does. But for the rule of Hindu Law 
which forbids the gift to an unborn person 
this gift in reversion to sons would be good 
as it comprises the whole of the remaining 
interest of the testator ir the thing bequeath- 
ed and the gift to the unborn sons wouid 
therefore, have been valid i 

Itis the rule of Hindu Law in combina- 
tion with the interpretation that hag been 
placed on section 3 of the Hindu Wills Act 
that avoids the gift, so that it cannot be said 
that the bequest to ihe class is inoperative 
with regard to some of that class by reason 
of the rule contained in section 100, And 
so the ground of avoidance on which the 
gift to Premmoni’s sons as a class is open 
to attack is not one for which provision is 
made by the Act. The result then is that 
the giftto the class is good but reading sec- 
tion 3 of the Hindu Wills Act in the sense 
that has been ascribed to it, the afterborn 
sons, Peary Lal and Behary Lal, cannot take 
so that those now entitled to participate me 
Radha Prasad, Kasi Prasad and the represen- 
tatives of Jyoti Prasad and between them 
the property bequeathed will be divided in 
three equal shares. 

Having regard to all the circumstances I 
think this is a case where the costs of all 
parties in the Court of first instance should 
come out of the estate and also the costs 
of the appeal. There will be liberty to 
apply to the Judge sitting on the Original 
Side, if necessary, as to realizing the money 
necessary for raising these costs. The case 
will now go back to the Court of first in- 
stance. 

Woodroffe, J —T agree. 


Appeal allowed, 
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(s. c. 1 M. W. N. 782.) 
MADRAS HIGH COURT. 
Seconp Civis APPEAL No. 329 or 1903. 
February 25, 1910. 
Present: —Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 4 
MACHANA UAJHALA DIKSHATULU 
AND ANOTHER—PLAINTIFFS—A PPELLANTS 
versus 
GORUGANTULU YAGGAMMA AND 
OTHERS—-D EFENDANTS—RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), s. 373—Suit 
for declaration during life-time of widow— Suit with- 
drawn without leave of Court—Suit for possession on 
death of widow barred. 
Where plaintiffs brought a suit as reversioners for 
a declaration that the alienations.by the widow were 
invalid and not binding on them but withdrew the 
suit without obtaining the leave of the Court to 
bring a fresh suit, and onthe death of the widow 
sued for possession of the properties after declaring 
that the alicnations were invalid and not binding on 
them: Held, that the second suit was barred by 
reason of section 373, Civil Procedure Code. 
Achyuta Menon v. Achyutan Nair, 21 M. 35, followed. 
Second appeal against the decree of the Dis- 
trict Court of Godavari at Rajahmundry, in 
Appeal Suit No. 104 of 1906, presented against 
the decree of the District Munsif’s Court of 
Rajahmundry, in O.S. No. 110 of 1905. 
Facts.—Plaintiffs sued to recover pos- 
session of certain Inam lands and house sites 
ejecting the defendants therefrom on the 
ground that they are reversioners to the 
estate of the last male bolder and that the 
alienations in favour of the defendants were 
made forno consideration and without any 
legal necessity and were, therefore, invalid in 
law. The defendants amongst various defences 
pleaded that the suit was barred by limitation 
and that the present suit was not sustainable 
in law by reason of the plaintiff’s having 
withdrawn the declaratory suit O. S. No. 5 of 
1894 laid in the District Court of Godavari in 
respect to the suit property. | Among the 
issues, issue 4 ran as follows:— Whether the 
suit is barred by reason of the former suit 
O. S. No. 5 of 1904 on the file of the Godavari 
District Court havingbeen withdrawn.” The 
facts are that the plaintiffs brought a 
declaratory suit No. 5 of 1894 on. the 
Godavari District Court’s file for a decla- 
ration of their rights as reversioners to the 
estate of the Jast male holder after declaring 
that certain alienations by his widow were in- 
valid and not binding on them. The present 
first defendant was the secend defendant in 
that suit, the father of defendants Nos. 7, 8 
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and 9 in the present suit was the 5th defend- 
ant in the other suit, the 10th and 12th de- 
fendants herein were the 18th and 24th de- 
fendants in the other suits. The plaintiffs 
withdrew their suit O. S. No. 5 of 1894 as 
against the defendants Nos. 1, 2, 5,6, 9, 13, 
18 to 20 and 24 without permission to file 
a fresh suit. The objections raised in that 
suit by way of defence were the same as 
those now raised. The present suit is for res 
covery of possession of the suit properties 
after a declaration that the alienations are 
not valid and binding on plaintiffs while the 
former suit was for a declaration of the 
invalidity of the alienations. Plaintiffs were 
not entitled then to possession and posses- 
sion was not asked for. The District 
Munsif found this issue against the plaintiffs 
holding on the authority of- Achuta Menon 
v. Achutan Nair (1) that the matter in the 
former suit was the matter in this suit, 
also that the two suits were in fact for 
the same reliefs and that the plaintiffs 
having withrawn the former suit against 
the present first defendant, the father of de- 
fendants Nos. 7,2 and 9 and against the 10th 
and 12th defendants, this suit was bad as be- 
ing opposed to section 373 and he, therefore, 
dismissed the suit. But the District -Munsif 
also found that the plaintiffs were the 
reversioners and that the alienations wey, 
not binding on them. On appeal the 4 
trict Judge agreed with the Munsif 
the plaintiffs were the reversionary 
to the last male holder and that t, 
tions were not binding on t 
but dismissed the appeal with 
observations: — 

“The question now for cong 
ther the plaintiffs are precl 
the present suit though i 
possession of property 
widow. Had the previ 
on the merits, it is c 
could not have mainta 
In my opinion, the effect 
permission to bring af 
exactly the same effec; 
373 of the Code of 
clearly to guard the de 
city of litigation reg 
In considering the ef 
Lordships observed 
Achutan Nair (1): “ 

(1) 21 M. 35. 
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tuary mortgage-deed executed to Kandi Dava 
Saheb by us the above named 6 persons and 
our Ulittars, out of our free will and consent.” 

This is a suit for redemption of and the 
mortgage Exhibit I for Rs. 395 granted in 
respect of the plaint properties on 5th March, 
1361 by the then trustees of a public charit- 
able trust to the father of defendants Nos. 1 
to5now deceased. Defendants Nos. 6 to 29 
are parties in possession under defendants 
Nos. 1 to 5. The plaintiffs, the present 
trustees, allege that although a term of 90 
years is allowed by the otht deed, they are 
entitled to recover the properties at present 
on payment of the oth? amount as the stipula- 
tion regarding the term is illegal and void. 
The defendants contended inter alia that the 
plaintiffs are not entitled to recover before 
the expiry of the 90 years. Among the 
issues was the issue: “Are the plaintiffs 
entitled to recover the properties before the 
expiry of 90 years or are they not bound 
by the terms of the document of 1861”? It 
was contended for the plaintiffs thata term 
of 90 years to redeem the oth? is a clog upon 
the right of redemption and as such should 
not be allowed (Fisher on Mortgages p. 686) 
and that under the law of Limitation in force 
in 1861, the Act of 1859, the period of limita- 
tion for redemption of a mortgage was 60 
years from the date of the mortgage and not 
fromthe expiry of the term fixed by the 
mortgage and as the mortgagor’s right 
to sue for-redemption would have been barred 
before the expiry of the 90 years, the stipula- 
tion regarding time should be treated as il- 
legal and void. The District Munsif dis- 
allowed both the objections on the grounds 
that the Transfer of Property Act does not 
limit the period of redemption and that the 
Limitation Act cannot affect the creation and 
devolution of rights and so dismissed the 
plaintiffs’ suit. The plaintiffs appealed. 
The District Judge held that the plaintiffs’ 
suit was maintainable on a construction of 
Exhibit I and remanded the suit to the first 
Court for disposal according to law. Nos. 1 
to 5 defendants appealed to the High Court 
on the ground among others that Exhibit I 
has been misconstrued and its legal effect 
misunderstood. 

Mr. P. R. Sundara Iyer, for the Appellants. 

Mr. K. R. Krishnasawmy Iyengar, for the 
Respondents. 

Judgment.—wWe do not think there 
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can ba any doubt as tothe meaning of Ez- 
hibit I. It seems to us clear that under Ex- 
hibit I the mortgagee is tohold for 90 years 
and that immediately on the expiry of the 90 
years, and not before, the mortgagor must 
redeem or lose his right. We do not think 
there is any ambiguity in the language of the 
document, so that we cannot consider the 
provisions of Act XIV of 1859 in construing 
it. Even if those provisions were relevant, 
we may observe that apparently Exhibit I 
would not be governed by the Act of 1859, 
for by section 18 of that Act, which received 
the assent of the Governor-General on the 
5th May 1859, suits brought within two years 
after that date were not governed by the Act. 
Exhibit I is dated the 5th March, 1861. We 
see no reason why the contract entered into 
by Exhibit I should not be enforced, and the 
plaintiffs’ suit for redemption is, therefore, 
premature. We set aside the decree of the 
District Jadge and restore that of the District 
Munsif with costs in this and in the lower 
appellate Court. 
Appeal allowed, 


(s. o. 1 M. W. N. 796.) 
MADRAS HIGH COURT. 

SECOND UIWIL APPRAL No. 1714 or 1908, 

October 17, 1910. 
Present:—Sir Ralph Benson, Judge, and 

Mr. Justice Krishnaswami Atyar. 
KUNJAYEE— DEFENDANT—ÅPPELLANT 
versus 

CHINNASAMY UDAYAN— PLAINTIFF 


— RESPONDENT. 

Landlord und tenant—Rent sale to Ist defenlant— 
Prior sale to 2nd defendant —Exzhange of patta and 
muchilika—Notice. 

Tho fact that the landlord did not exchange patta 
and muchiliktz with the owner of the land cannot 
affect his title and if no proceedings aro taken 
against the true owner, the rent sale cannot affect his 
interests. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 36 of 19-8, presented against the decree 
of the Court of the District Munsif of Tanjore 
in Original Suit No. 559 of 1906. 


Facts.—This is a suit to recover posses- 
sion of land sold to the plaintiff by the 1st 
defendant under a registered gale-deed 
dated 27th July 1905. It is alleged in the 
plaint that the Ist defendant purchased 
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the land at a rent sale held on the 12th 
December 1903 for arrears of meivaram 
due tothe Tanjore Palace Estate in Fasli 
1311 by Bacha Routhan and Mottai Udayan 
who were enjoying the land with miras in 
their names and that defendants Nos. 2to 6 
who were in wrongful possession of the land 
refused to put it in plaintiff ’s possession. 
The 2nd defendant contended that the plaint 
Tand did not belong to Bacha Routhan and 
Mottai Odayan on the date of the rent sale 
and that the sale was invalid and not binding 
on the property and that the portion of the 


= land she was enjoying originally belonged to 


` Mottai Udayan and that she was in enjoy- 
ment since May 1503. The District Munsif 
held that the plaint land did not belong to 
Bacha Routhan and Mottat Odayan on the 
‘date of the rent sale and, therefore, the sale 
was not binding on defendants Nos. 2 to 6 
‘and so dismissed the plaintiff’s suit. He also 
found for the validity of the titles set up by 
the defendants. The appeal was preferred to 
the District Court and it was contended that 
the title was not with defendants Nos. 2 to 6 
and if it was, that they were not the defautlers, 
that is, pattadars of the land or entitled to 
notice. The District Judge allowed the 
appeal on the 2nd ground holding that the 
contesting defendants were not registered 
as pattadars and that the landlord could not 
be estopped into accepting them as tenants 
by his acceptance of rent from them as the 
receipt contained no reference to them. The 
2nd defendant appealed te the High Court 
audit was contended for her that as the 
suit properties had been sold to the defendants 
Nos.2 to 6 before the rent sale the lst 
defendant got no rights thereunder and that 
the reut sale was not binding on her. 

Mr. G. K. Ramachandra Iyer, for the Appel- 
lant. 

Mr. S. Swaminathan, for the Respondent. 

` Judgment. —lf Exhibit I is good, 
the 2nd defendant is entitled to insist on her 


title. The Judge does not find whether it was 
genuine and real. The fact that the landlord 


did not exchange patta and muchilcka 
with the 2nd defendant cannot affect her 
title. No proceedings having been taken 
against her, the rent sale cannot affect the 
interests of the 2nd defendant. We must 
ask the District Judge to return a finding on 
the Ist issue on the evidence on record 
within one month after the vacation; - seven 
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days will be allowed for filing objections. 

[In compliance with the order contained in 
the above judgment, the District Judge of 
‘Tanjore submitted the following 

FINDING, 

The question is:— 

Did the plaint land belong to Chinna Bacha 
Routhan and Mottai Udayan on the date of 
the rent sale in question, and is the plaintiff 
entitled to recover as purchaser from the Ist 
defendant or is the land held by 2nd defend- 
ant as alleged by her? 

2. First defendant is plaintiff's vendor, 
and plaintiff's case is that lst defendant got 
possession of the suit land at a sale for ar- 
rears of rent onthe 12th December 1903 
The case on the other side is that Mottai 
Udayan bought his partner’s share from the 
latter's nephew, Asarhusa, by a registered 
sale-deed (Exhibit IV) on 25th May 1891; 
and that he then sold 10 mas to Subba 
Udayan on 5th November 1892 (Ex- 
hibit VIII), and the rest of the suit land to 
his daughter, 3rd defendant, on 14th July 
1897 (Exhibit I). If Exhibit Iis genuine 
and valid, itis clear that plaintiff's vendor 
could not have got possession of the land as 
stated ina sale for arrears due by Chinna 
Bacha and Mottai Udayan in December 1903, a 

3. Exhibit I is attacked mainly on thí A 
ground that 38rd defendant when examined 
as a witness deposed that she had t / paid 
Rs. 200 cash to her father for the ep at 
the time of the execution of Bxhibi where- 
as the document itself shows that/Rs, 50 was 
paid at the time, Rs. 150 havivig been paid 
previously. I donot think it“safe to lay too 
much stress upon this discrepancy after the 
laps of more than 10 years between the 
events and the deposition. The possibility 
that it may be dueto mere loss of precise 
memory prevents the discrepancy from in- 
validating the whole of 3rd defendant's 
evidence. It is also argued that Mottai 
Udayan only pretended to convey the land 
to his daughter because he was hard pressed 
by creditors at the time. Of this I can find 
no trace in the evidence, so the agreement is 
unsafe and cannot be relied on to support 
such a serious conclusion as that Exhibit I is 
a sham document. 

4, This being all that is urged against 
Exhibit I and the document itself being 
exhibited and supported by evidence, I do 


nob see sufficient reason for disbelieving it. 
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5. The next part of the question is, 
whether the land is held by 2nd defendant 
as alleged by her. Exhibit Il is the regis- 
tered sale-deed by which 3rd defendant sold 
the land to-2nd defendant, her mother. This 
is also supported by evidence, and there is no 
‘solid reason for rejecting it. In fact, the only 
objection to the possession of the land by 3rd 
‘and 2nd defendants is the general one that 
‘sales by fathers to daughters, and by daugh- 
‘ters to mothers seem improbable. This is 
not sufficient reason for declaring that a 
registered sale-deed supported by evidence is 
not genuine. | 

6. When Mottai Udayan was served with 
a sale notice in 1903, 2nd defendant put in 
an objection to the sale on the ground that 
the land belonged to her. As she did not 
proceed further, her objection was disregard- 
ed and the land was sold as if it belonged to 
Mottai Udayan and Chinna Bacha. But in 
1907, the 2nd defendant paid the rent, and 
got a receipt for it. (Exhibit III). 

7. On these considerations I find the 
referred issue against plaintiff and in favour 
‘of 2nd defendant. ] 

This second appeal coming on for final 
hearing after the return of the above finding 
the Court delivered the following 


Judgment.—tThe objection to the 
ing isnot pressed. We accept the finding 
and versing the decree of the District 
Court, estore that of the District Munsif 
with costs here and in the lower appellate 
Court. 


X 


fin 


Decree reversed, 


AN 
My 





(s. c. 1 M. W. N. 798.) 
MADRAS HIGH COURT. 
CIVIL ÅPPEAL AGAINST ORDER No. 21 or 1903. 
- July 30; 1903. 
Present:—Mr. Justice Subramania Aiyar and 
i Mr. Justice Boddam. 

RUKMANi AMMAL—DEFENDANT— 

APPELLANT 
versus 

KRISHNAMACHARY (anor) sy HIS 

GUARDIAN ANDALAMMAL—Petirtoner. 

Civil Procedure Code (Act XIV of 1882), s8. 235, 244, 
and 272—Agreement not to enforce decree—Objections 
to the ewecution of decree. 

The existence and validity ofan agreement not to 
enforce the decree ought to be determined in execu- 
tion proceedings under the provisions of section 244, 
Civil Procedure Code, and not in a separate suit. The 
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question is not as to the validity of the decroe but ag 
to the existence or non-existence of an agreement to 
stay or not to enforce the decree. 

Lal Das v. Kishore Das, 22 B. 46 3, referred to. 

Benode Lal Pakrashi v. Brajundra Kumar Lala 29, 
C. 810, distinguished, - 

Appeal against the order of the District 
Court of Chingleput dated 30th January 
1903, in Execution Petition No. 13 of 1900 in 
Original Suit No. 1 of 1886 (Appeal No, 
207 of 18870n the file of the High Court), 

Facts.—Petition under section 235, 
Civil Procedure Code, for execution of the 
decree against defendants except the 7th by 
dividing the 6th and 7th items of the D. 
Schedule and delivering a moiety thereof 
under section 263, Civil Procedure Code, to 
the next friend of the minor petitioner, the 
legal representative of the deceased plaintiff 
by issuing an order under section 272, Civil 
Procedure Code, to the Madras Savings Bank 
attaching the amount of Rs, 16,000 standing 
to the credit of Ist to 8rd defendants. 

The 6th defendant put in the counter-ap- 
plication under section 244, Civil Procedure 
Code, stating that the father of the peti- 
tioner, the deceased plaintiff represented to 
this Counter-petitioner that he would relin- 
quish his claim to the above-mentioned pro- 
perty and asked her not to contest the suit, 
The letter that he had written to this effect 
was also filed. The letter also said that “even 
if the plaintiff should obtain the decree, he 
would giveup hisright” and so that this 
application had been fraudulently made in 
contravention of its terms. The District 
Judge ordered delivery relying on Sy- 
dindra v. Budan (1) and Chintaman 
Vithoba v. Chintaman Bojaji (2). The 
counter-petitioner appealed to the High 
Court among other grounds urging that 
the District Court erred in holding that 
the objection to the execution of the 
decree cannot be entertained, that the District 
Court overlooked the fact that the counter- 
petitioner did not call in question the validity 
of the decree and that the cases cited did 
not apply. 

Mr. J. L. Rozario, for the Appellant. 

Mr. C. Krishnan, for the Respondent, 

Judgment.—wWe think the order of 
the District Judge is wrong and must be set 
aside. The law is clearly and exhaustively 


laid down in Laldas v. Kishore Das (3), where 
(1) 9 M. 80. 
(2) 22 B. 475. 
(3) 22 B. 463. 
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it was held that the existence and validity 
of such an agreement as this ought to be 
determined in execution under the provisions 
of section 244, Civil Procedure Code, and not 
in a separate suit. 

The question here is not as.to the validity 
of the decree of which execution is sought 
but is a question as to the existence or non- 
existence of an agreement to stay or not to 
enforce the decree. The case of Benode Lal 
Pakrashi v. Brajundra Kumar Lala (4) is dis- 
tinguishable because there the question was 
as to altering and not as to staying the 
decree. on 

The appeal is allowed and the order of 
the District Judge is set aside and he is 
directed to take the petition on his file and 
dispose of it according to law. 

Costs will abide the event. 

Appeal allowed. 

(4) 29 ©. 816. 





(s. c. 1 M. W. N. 799.) 
MADRAS HIGH COURT. 
First Civin APPEALS Nos. 107 anp 103 
or 1904. 

October 11, 1910. 
Present:—Sir Arnold White, Krt., Chief 
Justice, and Mr. Justice Abdur Rahim. 
APPEAL No. 107 or 1904. 
VEERABADRA ALYAR AND ANOTHER— 
lst AND 2ND DEFENDANTS— APPELLANTS 

versus : 
MARUDAGA NACHIAR (prep) AND 
OTHER3—PLAINTIFFS AND LEGAL REPRESENTA- 
< TIVES OF THE PLAINTIFF (DeceaseD)— 
RESPONDENTS. 
Appear No. 103 or 1904. 
MARUDAGA NACHIAR (orm) AND 
ANOTHER—PLAINTIRE AND LEGAL REPRE- 
SENTATIVE OF THE PLAINTIVF— APPELLANTS 
versus 
SAVADI TIRUMALAI KOLUNDU 
PILLAI AND OTAHERS— DEFENDANTS — 


RESPONDENTS. 

Hindu Law—Alienation by widow, father or manager 
— Decree passed against widow under Registration Act 
(XVI of 1864), effect of. s , 

A Hindu widow is entitled to the entire net in- 
come of the estate after the payment of peishcush and 
other similar charges and is not bound to pay her hus- 
band’s debts out of her income. 

Ramaswami Chetty v. Mangaikarasw Nachiar, 18 M. 
113; Debi Dayal Sahoo v. Bhan Pratab Singh, 31 C. 
433; 8 C. W. N. 408, referred to. 
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It cannot bo laid down as anab3oluta proposition 
that a Hindu widow is not entitled to agree to the 
Ib mast depand oa 
the exigencies ofthe circumstances in whicha loan 
is incurred whether a provision for the payment 
of compound interest by a widow should be held to ba 
reasonableor otherwise. 

Hurro Nath v. Randhir Singh, 18 C. 311 at p. 315, 
referred to. 

A Hindu father or manager of the family or a 
widow may, in certain circumstances, bind the en- 
tire estate by his or her dealings. The father 
can sell or mortgage not only his own share but 
that of his co-parcener sons for debts which are 
not shown to be immoral or illegal. The manager 
of the family can deal with the family property 
including the shares of the other members of the 
family for proper family purposes. A Hindu widow 
is entitled to sell or charge the entire interesé in 
the family property—her own as well as that of re- 
versioners—for legal necessity. In any of these cases, 
the title of the alienee cannot be impeached, nor in a 
case where the purchaser or mortgagee made bona fide 
enquirics and satistied himselfas to the necessity for 
which the alienation was made. 

In the case of a sale, it makes no difference 
whether it was effected by a conveyance or took 
place ata Court auction in execution of a decree. 
When the sale is in execution of a decree, aud 


“the co-parceners or reversioners intervened in the 


proceedings in execution, and the question was 
raised and decided in their presence that their in- 
terests were also liable to be sold, they would 
not afterwards be allowed to re-open the ques- 
tion as to the character of the debts, A fortiori they 
would be precluded from raising such question if they 
were parties to the suit. 

In the case of a widow, if the suit for recovety 
ef debt incurred by her husband was instituted 
in the life-time of her husband and revived on 
his death against the widow in her  rergresenta- 
tive capacity, or the decree in respec of such 
a debt was obtained against her hjisband and 
executed on his death against the widow as re- 
presenting the estate, or the decree itself was 
in respect of the estate and there was nothing 
fraudulent in the conduct of “the widow, the 
roversioners would be concluded by the proceed- 
ings so far as liability of their interests being sold 
under the decree is concerned. Butit may bo that 
even in such cases the interests of the co-parceners or 
the reversioner, though liable to be sold, were not in 
fact brought to sale, however strong the presumption 
might be to the contrary. 

If the co-parceners or reversioners were not par- 






- ties to the suit, and the head of the family or the 


widow was not sued as representing the estato, 
and the decree was not against the estate, but 
a personal decree, and the co-parceners or revyer- 
sioners were not joined in the execution proceed- 
ings, it would be open to them to contend that 
the judgment debt was not such that their shares 
or interests could be sold in execution thero- 
of. Even if the debt be found to be, in fact, 
immoral or illegal or not incurred for legal ne- 
cessity, a bona fide purchaser of the entire interest 
at a sale in execution of a decree founded on that 
debt will be protected, if he can show that he 
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made proper inquiries and satisfied himself as to the 
character of the debt, though, in fact, he might have 
been deceived. 

However that may be, if the foundation of the 
decree be a debt of the proper character, for 
which the widow could have bound the entire 
interest, it is clear, that evon if the -decree is 
based on the widow’s contract and does not give a 
charge on the husband’s estate, and the rever- 
Sioners had not been made parties to the suit 
or execution proceedings, the decree-holder would be 
entitled to have the entire estate sold, and if, in fact, 
the entire estate was sold and bought by the pur- 
chaser, the reversioner could not defeat the purchaser. 

The real question, therefore, in these cases is what, 
in fact, was put up for sale and sold or, putting it 
most in favour of the reversioner, what was liable 
to be sold and what, in fact, was actually sold. In 
investigating this question, the Court is not con- 
fined to any one fact. The sale certificate is, no 
doubt, the most important as the instrament con- 
ferring title but is not conclusive. The frame of 
the suit, the judgment, the decree, the execution 
Proceedings, the advertisements for sale, the ade- 
quacy or inadequacy of the purchase-money and the 
conduct of the parties are all circumstances which 
may legitimately be considered in an inquiry of this 
nature. 

Nugender Chunder Ghose v. Sreemuty Kaminee Dossee, 
~IL M. I. A. 241; 8 W. R. 17; General Manager of Dhur- 
branga Raja v. Maharaja Kumar Rampat Singh, 14 M. 
1. A. 605, 17 W. R. 459; 10 B. L. R. 294; Baijun Doobey 
v. Brij Bhookun Lall Awasti, 1 ©. 133; 24 W. R. 306; 2 
I. A. 275; Jogul Kishore v. Jotendra Mohun Tagore, 10 C. 


A. 1; Stmbunath Punde v. Golap Singh, 14 0. 572; 14 I. 
A. 77; Pettachi v. Chinnatambiar, 10 M. 241 3141. A. 84; 
Daulat Ram v. Mehrchand, 15 0. 70; 14 I. A. 187; Ma- 
habir Prasad v. Moheswar Nath Sahai, 17 C. 584; 17 
I. A. 11; Abdul Aziz Khan v. Appayaswami Naickar, 27 
M. 131; 6 Bom. L. R. 7; 8 0. W. N. 186; 31 I. A. J; 
Jiban Krishna Roy v. Brojo Lal Sen, 30 C. 550; 5 Bom. 
L. R. 428; 30 1. A. 81, referred to. 

Narana Maiya v. Vasteva Karan, 17 M. 208; Giribala 
Dassi v. Srinath Chandra Singh, 12 C. W. N. 769, dis- 
sented from. 

Veera Soorappa Nayani v. Errappa Naidu, 29 M. 484; 
1 M. L. T. 283; 16 M. L. J. 499; Srinath Dass v. 
Haripada Mitter, 3 O, W. N 637; Devji v. Sambhu, 24 
B. 135, approved. 

On the question whether a decree passed against 

a Hindu widow under the special provisions of the 
Registration Act (XVI of 1864) was binding on the 
reversioners, and to what extent: 
Held, that though it was settled Jaw that under 
that Act only a simple money-decree and not a 
mortgage-decree could be passed, yet under the 
circumstances of the case, the debt was chargeable 
on the estate and the.entire reversion passed .under 
the decree. ` 

Boistub Churn Digputty v. Gobind Pershad Tewaree, 
13 W. R. 203 and Ram Pershad Singh v. Nirbhog Singh, 
19 W.R. 24; 11 B. LCR. 76 and Akhe Ram vy. Nand 
Kishore, 1 A. 236, referred.to. 


Appeals against the decree of the. Subordi- 
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nate Judge’s Court of Tuticorin, in Original 
Suit No. 55 of 1901. 

Mr. S. Srinivasa Iyengar, for the Appellants. 

Messrs. P. S. Siraswami Iyer, and V. C, 
Seshacharriar, for the Respondents. 

Judgment. 
In Arrear No. 108 or 1904, 

The plaintiff asa Hindu reversioner sues 
for the recovery of the properties specified 
in Schedule A, B, C and D to the plaint and 
forming the impartible ancestral polyam of 
Naduvakurichi from the various defendants 
who claim to be entitled to the lands in their 
respective possession under sales in execu- 
tion of decrees passed against one Thangama 
Nachiar, widow of the last zemindar 
Kuthala Thevar, or by virtue of alienations 
made by her. The plaintiff is the daughter 
of Kuthala Thevar and though the legti- 
macy of her descent was questioned in the 
Subordinate Judge’s ‘Court, his finding in 
her favour on the point has not been contest- 
ed before us. Kuthala Thevar died in Oc- 
tober 1856 and his widow in 1899. The pre- 
sent suit was instituted in 1901. The Sub- 
ordinate Judge has dismissed the suit so far 
as it relates to properties included in sche- 
dules A, B and D and hasgiven a decree to 
the plaintiff with respect to lands -in sche- 
dule C. The plaintiff has preferred an ap- 
peal (No. 108 of 1904) ‘from that portion 
of the judgment which is - against her, and 
the defendants Nos.1 and 2, who are in 
possession of the properties of schedule O, 
have appealed (No. 107 of 1904) from so 
much of the judgment as affects them. We 
shall first deal with the questions raised 
with -reference to properties comprised in 
schedules A, Dand B and the first ques- 
tion-in this connection that has to be con- 
sidered is whether the sales of those proper- 
ties were due to reasons binding on the 
estate. In this connection ib is necessary to 
narrate some of the more important facts 
connected with the history of the zemindary 
since the death of Kuthala Thevar. On the 
death of Kuthala Thevar there wasa contest 
between the plaintiff and the widow as to 
the right of succession and the matter came 
under the cognizance of the Revenue authori- 
ties. The Collector reported to the Board 
of Revenue-on the 14th January 1857 "Supe 
porting the -plaintiff's claim but the Board 
recognised the right of the widow to succeed 
to the zemindary. It appears that pending* 
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decision of the rival claims the zemindary 
was kept under the directi management of 
the Revenue Department. The widow was 
put into possession early in 1857. In 1861 
‘the plaintiff joined by her husband institut- 
ed asuit (No. 9 of 1861) against the widow 
seeking to have it declared that certain debts 
were not binding on the estate and to re- 
cover possession of the zemindary from the 
widow on the ground of mismanagement and 
waste. Thesuit was heard by Mr. Goldie, 
Civil Judge of Tinnevelly, and he dismissed 
the suit by judgment . pronounced in Feb- 
ruary 1863. He held that though with pro- 
per economy it was not necessary for Than- 
gama Nachiar to contract a particular debt 
of Rs. 3,000 on the security of the estate, it 
“was not proved that she had been guilty of 
such waste and mismanagement as to render 
her liable to forfeit the family estate. He 
further found it proved by documentary and 
oral evidence that the other debts the validi- 
ty of which was impeached ky the plaintiff 
had been incurred for purposes binding on 
the estate. It is necessary to state the de- 
tails regarding those debts since it is con- 
tended that most of the alienations in ques- 
tion in this suit were mainly due to those 
debts. It was found by Me. Goldie’ that 
‘Kuthala Thevar, the zemindar himself, 
was indebted to one Muthukaruppan Chet- 
‘tiar (8rd defendant sin the suit of 1861) in 
‘the sum of Rs. 2,100 and the widow bor- 
rowed of the same Muthukaruppan Chettiar 
‘Rs. 8,400 in 1858 to pay one Sadasiva 
Tharvadiar from whom she had previously 
borrowed Rs. 2,900 in order partly to dis- 
charge certain debts owed by the zemindar 
to several persons and partly to pay the 
Government Revenue. So the widow exe- 
cuted two bonds in favour of Muthukarup- 
pan one for Rs. 4,800 and the other for 
Rs. 700. It appears from the evidence 
that Muthukaruppan Chettiar instituted a 
suit to recover Rs. 5,000 on the bond for 
Rs. 4,800 and obtained a decree by consent 
on the 24th December 1858 for Rs. 5,300 
to be paid in six instalments. Kuthala 
Thevar also owed Rs. 1,821-14-10 to one 
Thanappen Chettiar (4th defendant in the 
suit of 1861) and this debt was transferred to 
one Vythilingam Pillai (5th defendant in 
the suit of 1861) and another debt of 
Rs. 4,400 embodied in ,a consent decree and 
admitted by the plaintiffs’ pleaders in the 
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suit of 1861 to have been almost entirely 
contracted by the zemindar was transferred 
to the same Vythilingam Pillai by Sada- 
siva Tharvadiar who himself was assignee 
of one Uthaman Chettiar (2nd defendant in 
that suit). Thus we have it that it was estab- 
lished befere Mr. Goldie in 1863 that the 
debts for which the widow executed bonds 
in favour of Mathukaruppan Chettiar’ for 
Rs. 4,800 and Rs. 700 respectively and the 
sums of Rs, 1,821 and Rs. 4,200 which the 
widow owed to Vythilingam Pillai were deb‘s 
binding on the inheritance being in the most 
part incufred by the last zemindar himself 


and toasmall extent by the widow for the 


payment of pershcush. ` 

The decree in execution of which pro- 
perties in schedules A and D were sold 
was obtained by one Ramalinga on a bond 
(Exhibit Illa) for Rs. 20,000 executed in 
his favour by the widow on the 9th February 
18€5. The bond recites that the amount’ 
was borrowed to discharge decree debis due 
to Vythilingam Pillai and Muthukaruppan 


Chettiar which in the litigation of 1861 were 


held to be valid and binding on the estate. 
On the date of Exhibit IlI the judgment. / 


“debt of Rs. 4,400 due to Vythilingam Pui, 
amounted to Rs. 
‘Rs. 1,821 due to him amounted to Rs. 


6,483 and the other deb 
DL 
and the decree debt for Rs. 5,300 ane to 
Chettiar amounted to 
s. 26,000. 
Ramalinga obtained a decree for Rs. 26 or 
odd in a suit No. 5 of 1868 instituted under 
the provisions of the eit EEN sa Act on 
the bond for Rs. 20,00 and in execution 
thereof properties in ,schedules A and D 
“were sold and purchased by Ramalinga Muda- , 
liar himself in August 1870 for Rs. 24,500. 
Ramalinga sold six villages of schedule A 
to the 8rd defendant in 1879 for Rs. 11,000, 
the remaining oue village in that schedule 
to the 4th defendant in 1885 for Rs. 22,000 
and the properties mentioned in schedule 
D to the grand-father of defendants Nos. 
106 to 108 in September 1839 and January 
1870 for Rs. 2,400. We may at once men- 
tion here that it is not suggested that the 
judgment-debts owing to Vythilingam Pillai 
and Muthukaruppan- Chettiar have not 
been discharged, and it is not shown that 
those debts were satisfied out of money 
other than that borrowed from Ramalinga 
Mudaliar. i 
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The history of the properties comprised 
in schedule B is briefly this; on the 23th 
October 1873 one Parnalingam Pillai pur- 
chased these properties at a Court auction in 
execution of a decree obtained against the 
widow ina suit (No. 87 of 1870) instituted 
by the sons of ong V. Perumal Pillai on a 
bond executed by the widow in the latter's 
favour on the 7th June 1832 for Rs. 2,609, 
The 5th defendant who is now in possession 
of these lands derives her title throngh 
certain transfers from Perumal Pillai. Tb is 
stated in the bondthata sum of Rs. 2,336-11-8 
was wanted for the payment of peishcush, 
the balance Rs. 263 4.0 being paid to the 
widow in cash. We may state here that it 
is abundantly clear from the evidence alluded 
to in paragraphs 74 and77 of the Subordinate 
Judge’s judgment that up to June 1862 the 
arrears of peishcush amounted to nearly 
Rs. 2,000, that the Revenue authorities had 
been pressing for payment and the widow 
complained of her inability to make collections 
owing to the obstructions of other persons, 
‘and that by the 5th August 1862 she paid 
the per'shcush, ` 

On the question of necessity one of the points 
for determination is what was the in- 
came of the zemindary derived by the widow 
at the time of the transactions which are in 
question, t.e., broadly speaking between 1857 
and 1862 and whether the widow was in 
possession, of the jewels and cash of the 
value of Ra 10,000. On the Jatter question 
the Subordinate Judge rightly observes that 
it is difficult to accept the statement of the 
plaintiff in this suit having regard to the 
fact that in the plaintin the suit of 1861 
she had stated that the value of the movables, 
which came into possession of the widow, was 
only Rs. 710 and we have, therefore, no 
hesitation in agreeing with the lower Court 
in its conclusion—and, in fact, that conclusion 
was not seriously challenged before us—that 
the plaintiff has failed to prove her allega- 
tions on this point. 

As regards the income of the zemindary 
during the period of the transactions in 
question the matter is left in obscurity and 
we feel that with the materials available to 
us it isnot possible to form an accurate 
estimate of it. 

The plaintiff in her plaint in the suit of 1561 
slated that the villages and the zemindary 
“yieldéd” an income of Rs. 5,400 including 
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the peishcush thereon which is Rs. 3,028-11-8 
per annum, and this is understood by the 
Court below to mean that the income of the 
zemindary was Rs. 5,400 out of which the 
peishcush of Rs. 3,028 was to be paid. The 
net income of the Ayan lands is mentioned 
as Rs. 1,000 a year. Therefore, the actual 
net income of the entire properties which 
came into the possession of the widow was 
according to the plaintiffs’ statement in 1861 
about Rs. 3,000 a year. But Mr. Goldie 
states in his judgment that according to tha 
statement furnished by the pleaders of 
Thangama Nachiar the income of the zemin- 
dary was Rs. 15,000 and relying on that 
statement he says thatthe widow was in 
enjoyment of a large income and that she 
was under no necessity to borrow a sum of 
Rs. 3,000. 

Exhibit XXVI-b a statement dated the 10th 
December 1868, showing the proportional 
share of pecshcush fixed for each village in 
the zemindary, and Exhibit XXVl-c an account 
dated the 10th May 1869, showing the divi- 
sion of the zemindary, give Rs. 14,173-11-9 as 
the income of the zemindary. If the above 
figures be taken to represent the gross actuel 
income out of which the petshcush of Rs. 3,000 
odd and the collection charges and road- 
cess which according to the defendants’ 4th 
witness, the karnam of Naduvakurichi kasba, 
amounted, in his experience of 15 years pre~ 
vious to the present suit, to Rs. 1,000 and 
Rs. 400, respectively, altogether to Rs. 1,400 
on the average—and the collection charges in 
1863 would certainly have been less and 
not more—the net income of the zemindary 
would be between Rs. 12,500 and Rs, 13,600 
a year. 

The learned Subordinate Judge, however, 
assumes —we say, assumes because he does not 
refer to any evidence on which he relies in 
this connection—that the plaintiff’s statement 
in 1863 is correct and seeks to explain away 
the statement filed by the widow’s pleaders 
and the finding of Mr. Goldie based thereon 
by suggesting thatthe Rs. 15,000 “apparently 
include probable income of waste lands, 
etc.” The latter suggestion is supported 
to this extent by Exhibit XXVI-3 that 
the income as given therein is both of the 
cultivated and waste lands. But that docu- 
ment does notshow either the amount of in- 
come from the waste landsor its proportion to 
the total income or that it is a mere estimate 
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of .probable income and nota statement of 
the actual income. The tubordinate Judge 
does not rely upon any evidence to support 
his conclusion on this point, He does not 
find at least expressly what portion of that 
income of Rs. 15,000 represents merely pos- 
sible income of waste lands. The learned 
Advocate General who appeared in this 
appeal for the appeal for the defendants Nos. 
3, 4 and 106 to 108 relies on Exhibit KV 
which isa cadjan jamaban?y account for 
Fasli 1267 (1356-7) as showing the total 
jama of Naduvakurichi for Fasli 1265 to be 
Rs. 2,535 and that for Fasli 1267 to be 
Rs. 4,504 and on Exhibit XXVI series which 
„purport to be an abstract of the income of 
cultivated land and probable income of un- 
cultivated land of each village as showing 
that in estimating the total income the pos- 
sible income from waste land which for one 
Fasli (73) is given as about Rs. 8,000 must 
have been included. The learned Sub- 
ordinate Judge found himself unable to 
place any reliance on these cadjan accounts 
and we are not prepared to say that he ought 
to have acted upon them. The defendants’ 
“witness No. 4 who produces these papers 
admits that he is.in possession of all the ac- 
counts from the very beginning, and his ex- 
planation as to why he has selected only the 
jumabandy account for 1257 is not to our 
‘minds altogether satisfactory, though we 
‘are not prepared to hold that the other ac- 
‘counts have been wilfully suppressed. And 
as to’ Exhibit XXVI series there is no evi- 
dence as to why and for what purpose those 
abstracts came tə be prepared and there is no 
means of verifying whether such abstracts are 
accurate. There is indeed no guarantee of 
their correctness from auything that -appears 
‘in the evidence. We agree with the Sub- 
ordinate Judge that the defendants ought 
to have asked the defendants’ witness No. 
4 to produce all the various kinds of accounts 
for all the years covered by the transactions 
so that the question of actual income might 
‘not beleft in doubt.’ The defendants’ wit- 
ness No. 4 says that the cadjans produced 
‘are the originals in tue handwriting of his 
father who held the office of Kurnam before 
him, but that the fair copies which were sext 
‘to the zemindar’s office would alone contain 
his father’s signatures.and the dates of trans- 
mission. No proper explanation ‘is forth- 
coming why such copies transmitted to, the 
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zemindar's office, which would, in ordinary 
course, come into possession of the pur- 
chasers of the properties, have not been pro- 
duced. ; 

Now to turn to the evidence of the de- 
fendants’ witness No. 4as to the income of 
the zemin; -he says that for the 15 years of 
which he had experience the actual income 
has been Rs. 13,C00 ont of which, if we 
deduct the amount to be paid for peishcush 
Rs. 3,128, for road-cess Rs. 400 and the col- 
lection charges Rs. 1, 0), the net income left 
would be about Rs. 5,500. In the absence 
of any proof the defendants, in our opinion, 
are not entitled to ask us to assume that 
during these years the clear realisable income 
of the zemindary was substantially less than 
Rs. 5,500. 

We now proceed to deal with the questions 
which arise with respect to the properties 
in schedules A and D. In our opinion the 
Subordinate Judge is right in holding that 
Rs. 20,000 was actually borrowed under Ex- 
hibit III-a and that the debts for the pay- 
ment of which the amount purports to have 
been borrowed were, in fact, so discharged. 
The transaction took place as far back as 
1865 and all the parties to the transaction 
and the attestors to the bond are dead ay 
it would not be reasonable under the cirom- 
stances to expect any direct evide 
either of the points. But it is notSuggest- 
‘ed that those creditors have not béen satis- 
fied or that they have been paid’ otherwise 
than with the money borrowed Arom ` Rama- 
linga as recited in Exhibiț ilI-a.- It is 
not proved that tbe widow inherited cash 
or valuable movables, and she had been com- 
plaining that she was obstructed in making 
collections and had been borrowing money in 
order to pay pezshcush. These circumstances 
combined with the fact that she and the 
plaintiff, the next reversioner, were.on very 
unfriendly terms would make it improbable, 
quite apart from the question whether the 
widow was in fact unable to meet the Gov- 
ernment’s and other lawful demands with the 
receipts from the zemendary, that she should 
have discharged the debts mainly incurred 
by the late zemindar out of her own income 
which she would neither be legally - bound 
nor inclined to do. That a Hindu widow 
is entitled to the entire net income or ‘the 
estate after the payment of petshcush and 
other similar charges and is not bound to 
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pay her husband's debts out of her income 
is well established [see Ramasamt Chetti v. 
Mangatkarasu Nachtar (1) and Debi Dayal 
Sahoo v. Bhan Pertab Singh (2)], and has not 
been disputed by Mr. S. Srinivasa Iyengar 
the learned Vakil for the appellant. Now 
the debts for-the payment of which Rs. 20,000 
was borrowed from Ramalinga having been 
traced almost entirely to Kuthala Thevar, 
the other contention of the appellant, which 
remains to be considered in this connection, 
is whether the provision for payment of 
compound interest at 12 per cent., in the 
bond Exhibit I1I-a, is so unreasonable that 
we must hold that the widow could have 
been under no necessity to borrow on such 
terms. Itis even contended that a Hindu 
widow is not entitled to agree to the pay- 
ment of compound interest. But there is no 
authority for such an absolute proposition 
which on the face of it is untenable. It 
must depend on the exigencies of the cir- 
cumstances in which a loan is incurred 
whethera- provision for compound interest 
should be held to be reasonable or otherwise. 
This is all that can be gathered from Harro 
Nath Rat Ohoudhri v. Randhir Singh (8). 
There is no evidence in this case that Than- 
gama Nachiar could have obtained the money 
onmvrefavourable terms. We agree, therefore, 
with the Subordinate Judge that there was 
necessify-for Exhibit III-a: 

The nextimportant question is what in- 
terest passed by the sale in execution of the 
decree obtained on Exhibit Illa. The de- 
cree wes under the especial provisions of the 
Registration Act, XVI of 1864, and it may 
be taken to be the settled law that under 
that Act only a simple money decree and 
not a mortgage decree could be passed [See 
Boistub Churn Digputty v. Gobind Prashad 
Tewarce (4), Ram Pershad Singh v. Nirbhoy 
Singh (5) aud Akhe Ram v. Nand 
Kishore (6)]. In fact the decree, Exhibit ILI, 
is a simple money decree and does not create 
any lienonany property. That being so, 
the decrce- holder, it is contended, would only 
be entitled although the debt was incurred 
for legal necessity to sell merely the widow’s 
interest in the estate and not the reversion. 
The argument is thet van cannot go behind 

(1) 18 M. 113. 

(2) 31 C. 433; 8 O. W. N. 408. 

(3) 18 C. 811 at p. 315; 18 I. A. 1. 


(4) 13 W. R. £03. 


(5) 19 W, R. 24; 11 B. L. R, 76. (6) 1 A. 236. 
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the decree and show that the debt was 
chargeable upon the estate and the widow 
not having been sued in her representative 
capacity and the reversioner not having been 
joined in the suit or the execution proceedings 
only the widow’s interest could be sold. The 
main contention of the respondents is that 
the debt on which ihe decree is founded 
having been incurred for legal necessity the 
entire inheritance was liable to be sold in 
execution of the decree and not merely the 
widow’s interest. and the only point for 
enquiry is what was in fact sold. This ques- 
tion in one shape or other has been the 
subject of repeated discussion before the 
Judicial Committee and we proceed to 
examine those cases with a view to see if 
they have laid down any principles which 
would be applicable to the facts of this case, 

To begin with Nugenderchunder Ghose v. 
Sreemutty Kaminee Dossee (7), there the 
mortgagee from the last male proprietor 
paid the Government ‘revenue in order to 
save the estate which was then in the 
hands of the deceased proprietor’s widow 
and which for no justifiable reason she had 
failed to pay.. The mortgagee, instead of 
suing on his mortgage for sale of the estate 
tacking on thereto the amount so paid, sued 
the widow to recover this amount only and 
obtained a personal decree against her. It 
was held that in execution of that decree 
only the widow’s interest could be sold as 
she to the knowledge of the decree-holder 
had made default in payment of the revenue 
in order to destroy the estate and, therefore, 
the reversioner would be entitled to recoup 
the same out of the widow’s life profits. 

The case of the General Manager of the 
Durbhanga Raja v. Maharaj Koomar Rampat 
Singh (8), was a suit instituted against the 
ilast male owner for arrears of rent, but he 
having died pending the trial the widow 
was brought on the record as representative 
and a decree was passed against her. In 
execution of that decree the entire estate was 
sold. Their Lordships approving of the 
decision in Ishan Chunder Mitter v. Buksh Ali 
Soudagar (9), held the son was also bound 
by the decree and that the whole proceeding, 
if fairly looked at, showed that the entire 
estate was sold. 

(7) 1 M. L A, 241; 8 W. R. 17. 

(8) 14 M. I. A. 605; 17 W. R. 459; 10 B. L, R. 294, 

(9) Marshall’s Report 614, 
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In Baijun Doobey v. Brij Bhookun Lal 
Awusti (10), where the cases of Nugender 
Chunder Ghose v. Sreemuty Kaminee Dossee (7) 
and General Manager of the Durbhanga Raja v. 
Maharaj Koomar Rampat Singh (8) and the 
decision of the High Courts on the subject are 
reviewed and discussed, there is a sentence 
in the judgment of the Judicial Committee 
delivered by Sir Barnes Peacock that accord- 
ing to Kristomoyee Dassee v. -Prosunno Narain 
Chowdhary (11), all that would be sold under 
n personal decree against the widow would 
be her interest but the very next sentence 
runs thus: “It was there held that when 
only the rights and interest of a widow in the 
property left by her husband were sold in 
execution of a decree against her on account 
of a debt contracted by her, and neither the 
decree nor the sale proceedings declared the 
property itself liable for the debt the 
purchaser obtained an interest in the estate 
only during the widow’s life-time.” Then 
their Lordships consider the terms of the 
notification of sale which they observe did 
not say that the decree was to be levied 
out of the husband’s assets but stated that 
whatever right and interest the judgment- 
debtor had would be sold and that besides 
such right and interest the right and interest 
of no other person would besold. They go 
on to observe that in the case before them 
the decree in execution of which the sale 
took place was one for recovery of main- 
tenance due to the plaintiff herself who was 
also the reversioner; it was the right and 
interest of the judgment-debtor, the widow 
which was liable to make good her default 


in non-payment of the maintenance, and that , 


the. plaintiff wanted to sell tho widow’s 


estate and not his own interest, and, therefore, | 
_ the father’s interest alone passed by the sale, 


the real question was wkat was liable to be 
sold under the decree and what in fact was 
sold. They also rely on the statement in the 
appellant’s certificate of purchase that 
whatever right, title and interest the 
judgment-debtor had in the property had 
become vested in the auction-purchaser in 
arriving at their conclusion that “what was 
intended to be sold was the widow’s interest 
only.” Ifthe Judicial Committee had regarded 
the terms of the decree to be conclusive 
there would have been no necessity to 


discuss the question what was, in fact, sold 
(10) 1 C. 133; 24 W. R. 306; 2 I. A. 275. 
(11) 6 W, R. 804, 
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and what was intended to be sold under the 
decree, which was merely a personal one. 
Besides the claim against the widow was, as 
pointed out, in Jugul Kishore v, Jotenaro 
Mohun Tagore (12), fora personal debt due 
by her, the widow having received the profits 
and failed to pay the maintenance, and the 
suit was to enforce her personal liability. 
In our opinion, therefore, this case of Bayan 
Doobey(10) far from supporting the appellant's 
contention is against its correctness. 

In Aristomoyee Dassee v. Prosunno Narain 
Ohowdhary (11), referred to by their Lord- 
ships with approval the principle governing 
the decision is thus stated: “Here she was a 
Hindu widow in possession and the debt 
contracted was by her and her rights and 
interests in the property were sold. To that 
extent and no further did the appellant 
purchase and that purchase conveyed an 
interest in the estate only during the life of 
the widow. The decree might have declared 
the property itself liable for the debt but 
in. the absence of any such statement in the 
decree or in the sale proceedings, we think 
ander the circumstances, we must restrict 
the auction purchaser to the terms of his 
purchase.” In Suraj Bunsi Koer v. Sheo 
Persad Singh (13),it was held that by a sa 
under a decree obtained against the father-the 
son’s interest did not pass inasmuch ag tho. 
father’s debt was one for which the soxs were 
not liable. 

In Deendyat Lal v. Jugdeep Nu#ain Singh 
(14), the decree wag against a 
for debt incurred by him for “légal necessity.” 
The son was not a party to the suit and in 
execution of the decree the right, title and 
interest of the father was seized and sold. On 
those facts the Judicial Committee held that 





referring for authority to the case of Nugender 


we 


Ohander Ghose (7) and of Bazjnu Doobey (1i). , 


But they donot lay down in Deendyal’s case 


(14) as explained by them afterwards that the : 
son’s interest could, under no circumstances, be , 


sold if the son was not joined in the suit. 
In Jugul Kishore’s case (12), it was held 


that the absolute interest was sold and not - 


merely the widow’s interest, though the sale 

certificate in conformity to the provisions 

of the Civil Procedure Code stated that the 
(12) 10 0. 985 at p. 992; 11 I. A. 66. 


(13) 5 C. 148; 4 O. L. R. 226; 6 I. A. 88. 
(14) 3 C. 198; 1 C. L, R. 49; 41. A. 247, 
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right, title and interest of the judgment- 
debtor was sold. Here the decree in execu- 
tion of which the sale took- place was for 
costs for which the widow was liable as one 
of the defendants in a suit instituted against 
her and other members of the joint family 
by a person claiming a share therein. Their 
Lordships point out that, as held in the 
Stvaganga case, althougha widow has for some 
purposes only a partial interest, she has 
for other purposes the: whole estate vested 
in her and that ina suit against the widow 
in respect of the estate the decision is 
binding upon the reversioner. There they 
quote the passage “Assuming her”—that is 
the widow—‘‘to be entitled to the zemindart 
at all, the whole estate would for the time be 
vested in her absolutely for some purposes, 
though in some respects for a qualified 
interest.” In the present case the decree 
on Exhibit III-2 was not in respect of the 
estate but that would only make this difference, 
the reversioners would not be bound by the 
decision in that suit and it would be open to 
them to show that the debt was fora purpose 
for which the entire inheritance could not be 
sold, 
In the case of Nanomi Babuasin v. Madhun 
hun (15) the sale took place undera 
decree obtained against a Hindu father for 
Micurred by him which was found not 
to have\,been incurred for immoral pur- 
poses. The Judicial Committee held that 
the only ‘question for consideration was 
“whether anything more than the father’s 
co-parcenary interest was bargained for, paid 
for and taken possession of by the purchaser” 
and, agreeing with the Courts in India that it 
was clear from the execution and sale- 
proceedings that the purchaser must have 
thought he was baying the entirety and 
indeed all parties thought the same, held 
that the entire family property was sold. 
‘With reference tò the arguments of Mr. 
Doyne, the learned counsel for the appel- 
lants who relied on Deendyrl’s case (14) they 
explain that case as we have already men- 
tioned, and obsérve that the question was 
really governed by Muddun Thakoor v. Kantoo 
Lal (16) and Suraj Bunsi’s case (13). They say 
that if the debt was of a nature to support 
the sale of the entirety he (the father) might 
have legally sold it without suit or the creditor 


(15) 13 C. 21; 13 I. A. 1. 
(16) 1 T. A. 321; 14 B. L. R. App. 187; 22 W. R, 56. 
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might legally procure a sale of it without suit 
and all the sons can claim is that not being 
parties to the sale and execution proceedings 
they ought not to be barred from trying 
the fact or the nature of the debt in a suit 
of their own. There itis pointed out “If the 
expressions by which the estate is conveyed 
to the purchaser are susceptible of applica- 
tion either to the entirety or to the father’s 
co-parcenary estate alone [and in Deendyal’s 
case (14) there certainly was an ambiguity of 
that kind], the absence of the sons from the 
proceedings may be a material consideration, 
But if the fact be that the purchaser has 
bargained and paid for the entirety, he may 
clearly defend his title to it upon any 
ground which would have justified a sale if 
the sons had been broughtin to oppose the 
execution proceedings. “Nothing can be 
clearer than this language to show that the 
real question for decision in these cases is 
what was intended to be soldand what was 
bought by the purchaser and not whether 
the persons whose interest are affected by 
the sale were parties to the proceedings pro- 
vided, of course, the debt was of a nature 
for which the judgment-debtor could have 
legally sold the entirety. ‘Ifthe son or the 
reversioner, as the case maybe, was not a 
party to the proceedings, that is only a cir- 
cumstance to be considered in determining 
the question what was sold, and it would 
be open tothe son or the reversioner to 
show that the debt was not for a proper 
purpose. 

In Simbhunath Pande v. Golap Singh (17) 
where the question was wlrether the son’s 
share was sold under a decree obtained 
against the father, their Lordships observe 
“Each case must depend on its own cir- 
cumstances. Itappearsto their Lordships 
that in all the cases, at least in recent cases, 
the enquiry has been what the parties con- 
tracted about if there was a conveyance or 
what the purchaser had reason to think he 
was buying if there was no conveyance but 
only a sale in execution of a money decree,” 
Upon the evidence in that case they came to 
the conclusion that only the father’s in- 
terest was sold. Their Lordships laid stress 
on the language of the sale certificate ag 
the instrument which conferred title, remark- 
ing that, although that language which stated 


that the right, title and interest of the 
(17) 14 C. 572; 14 I. A. 77. 
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judgment-debtor was sold was influenced by 
the provisions of the Civil Procedure Code, 
ib afforded a prima facie conclusion which re- 
qnired to be rebutted. The facts that the 
creditor did not take steps to bind: the other 
members of the family and that the price 
paid was nearer the value of the father’s 
share alone than the entirety were relied 
upon to strengthen the prima facie conclusion 
that the father’s interest alone was sold. 
Again neither the non-inclusion of the sons in 
the suitor the execution proceedings nor the 
nature of the decree was deemed ‘to be conclu- 
sive of the enquiry 

. In Pettacht Chettiar v..Sangli Veera Pandia 
Chinnatambiar (18), in execution of a decree, 
against the holder of an impartible zemzndary, 
the right, title and interest of the zemindar 
was sold. The Judicial Committee agreed 
with the conclusion of the learned Judges of 
this Court (Turner, ©. J., and Muthusami 
Tyer, J.,) that only the personal interestof the 
judgment-debtor was sold and not that of his 
son and successor. Sir Barnes Peacock, refer- 
ring to the arguments advanced at the bar 
on. behalf of the appellants, observes: “ It is 
not a question of what the 
have done or what they ought to have done 
but what they did, what was pat up for 
sale and what was purchased.” 
the terms of the sale certificate, the proceed- 
ings in execution and the inadequacy of 
price were taken into consideration. The 
next decision of the Board is that of 
Daulat Ram v. Mehr Chand (19). That was 
a. case of a.sale in execution of a mort- 
gage decree against the managing mem- 
bers of a. Hindu. trading family who had exe- 


cuted a mortgage for debt due by the firm,. 


the plea by the members of the family that 


the sale did not affect their interests inasmuch- 


as they were not parties to-the suit was dis- 


allowed on the authority of Nanomz Babuasin’s -. 


case (15). 

In Mahabir Pershad v. Moheswar Nath 
Sahat (20) the question was what was sold 
under a decree against the plaintiff's father 
founded on debts which were not shown 
to have been incurred for illegal or immoral 
purposes, whether the entire family property 
or the father’s interest, and their Lord- 
ships held on consideration of the evidence 

18) 10 M. 241; 14 I. A. 84. 


19) 15 C. 70; 14 I. A. 187. 
(20) 17 O. 584; 17 I. A. 11. 
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that the entire family property was sold. In 
coming to that conclusion they. rely on certain 
proceedings in execution. which showed. that 
all parties—judgment-creditors, judgment- 
debtor, the plaintiff and his advisers consider- 
ed that the thing put up for sale was the en- 
tirety of the estate and holding that the ques- 
tion was one of fact gave an extended meaning 
to the condition in the sale certificate “bhab in 
future the certificate shall be considered as 
a good evidence of transfer of the right and in- 
terest of the judgment-debtor.” Their Lord- 
ships rely upon their own previous rulings in 
Nanomt Babuasin v. Madhun Mohun (15) 
and Bhagbut Pershad Singh v. Gia Koer (21). 
In Abdul-Aziz Khan v.. Appayasamt Naicker 
(22) referred to by the appellant’s Vakil, the 
decrees were on debts incurred by the holder 
of an impartible zemindary and in execution 
of those decrees, the right, title aud interest 
of the judgment-debtor purported.to be sold 
as evidenced by the sale certificate. The 
zemindur, according to. the rulings of the 
Indian Courts at the time of sale, had only-a 
life-interest in the zemindary, but, when the 
suit was instituted, the Privy Council had 
held that the holder of an impartible zemin- 
dary had an absolute interest in it. The 
debts were not incurred for purposes whic 
would justify alienation by the seminday of 
the absolute interest in the property, ac¢ord- 
ing to the law as then understood, h¥8 own : 
interest being of a limited character. The : 
Judizial Committee held that the laAv as inter- ` 
preted at the time of sale must bë applied to 
the construction of the ee as contained `’ 
in the sale certificates, and Meld, following 

their own decisions in Mahabir Pershad v. 
Moheswar Nath Sahai (20) and Simbhunath 
Pande v. Golap Singh (17) that in all cases, 
at least the recent cases, the proper enquiry 
has been what the parties contracted about, 
if there was a conveyance, or what the pur- 
chaser had reason to think he was buying, if 
there was no conveyance, but only asale in 
execution of a decree or as put by Lord 
Watson in the course of the argument in 
Pettacht Chettiar v. Sangli Veera Pandia 
Ohinnathambiar (18): “The questions are 
what did the Court intend to sell and 
what did the purchaser understand that he 
bought.” Then they say “these nre questions 

(21) 15 C. 717; 15 I. A. 99. 
i 22) 27 M. 13]; 6 Bom. L. R. 7; 8 O.W. N. 186; 31 
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of fact or rather of mixed law and fact and 
must be determined according to the evidence 
in the particular case.” Itis to be observed 
here that the judgment of the Judicial Com- 
mittee assumes that, if the debt were incurred 
for justifiable causes, the creditor, though 
he obtained only a money decree thereon, 
could sell in execution thereof, the absolute 
interest and they lay down the proposition 
that in all cases of sales under a money decree, 
the question for determination is what was 
actually sold and bought by the purchaser 
whether the limited estate of the judgment- 
debtor or the absolute interest. If the judg- 
ment-debtor had in fact an absolute in- 
terest but only a limited interest was sold and 
purchased by the auction purchaser under a 
misconception of the law, the purchaser can- 
not claim a larger interest and must be held 
to his bargain. On the other hand, if the debt 
on which the decree is founded was one for 
which the judgment-debtor was empowered 
to bind the absolute estate, although he 
himself was beneficially entitled to only a 
limited estate in the property and the absolute 
interest was put up for sale, the purchaser 
would acquire title to the absolute interest. 
In Jiban Krishna Roy v. Brojo Lal Sen 
23), their Lordships of the Privy Council, in 


confirming the judgment of the Calcutta- 


High Court—Broja Lal Sen v. Jiban Krishna 
Roy (24) —take as the basis of their deci- 
sion, ilie passage in the judgment of the 
learned Jùdges of the High Court, in which 


it is pointed out that the liability for arrears - 


of rent for which decree was obtained was 


the widow’s personal liability, inasmuch as ` 


she ought to have paid the rent out of the 
income of the property, and did not, therefore, 
attach to the reversion, and that the landlord 
did not in fact proceed to bring the tenure 
itself to sale under the especial provisions 
_of.the Rent Law. That case, therefore, is 
distinguishable from the present case. 

We may thus 
established by these cases. A Hindu father 
or manager of the family or a widow may in 
certain circumstances bind the entire estate 
by his or her dealings. The father can sell 
or mortgage not only his own share but that 
of his co-parcener sons for debts which are not 
shown to be immoral or illegal ; the manager 
of the family can deal with the family pro- 


(23) 30 C. 550; 5 Bom. L. R. 428; 30 I. A. S1. 
(24) 26 C. 285, ; 
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perty including the shares of the other 
members of the family for proper family pur- 
poses and a Hindu widow is entitled to sell 
pr charge the entire interest in the family 
property —her own as well as thatof the re- 
versioners—for legal necessity. In any of 
these cases, the title of the alienee cannot be 
impeached, nor ina case where the pur- 
chaser or mortgagee made bona file enquiries 
and satisfied himself as to the necessity for 
which the alienation was made. In the case 
of a sale it makes no difference whether it 
was effected by a conveyance or took place at 
a Court auction in execution of a decree, 
When the sale is in execution of a decree, and 
the co-parceners or reversioners intervened 
in the proceedings in execation and the ques- 
tion was raised and decided in their presence 
that their interests were also liable to be 
sold, they would not afterwards be allowed 
to re-open the question as to the character 
of the debts. A fortiori they would be pre- 
cludod from raising such questions if they 
were parties to the suit. 

In the case of a widow, if the suit for re- 
covery of debt incarred by her husband was 
instituted in the life-time cf her husband 
and revived on his death against the widow 
in her representative capacity, or the decree 
in respect of such a debt was obtained 
against her husband and executed on his 
death against the widow as representing 
the estate, or the decree itself was in respect 
of the estate and there was nothing fraudu- 
lent in the conduct of the widow, the 
reversioners would be concluded by the 
proceedings so far as the liability of 
their interests being sold under the decree 
is concerned. But it may be that even in 
such cases: the interests of the cO-parceners 
or the reversioners though liable to be sold 
were not in fact brought to sale, however 
strong the presumption might be to the 
contrary. If the co-parceners or reversioners 
were not parties to the sait, and the head 
ofthe family or the widow was not sued 
as representing the estate, and the decree 
was not against the estate bnt a personal de- 
cree, andthe co parceners or reversioners were 
not joined in the execution proceedings, it 
would be open to them to contend that the 
judgment-debt was not such that their shares 
or interests could be sold in execution there- 
of. It also seems to us that the effect of the 
Privy Council ruling is—though itis not 
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necessary to decide that point in the present 
ease—that even if the debt be found to be 
in fact immoral or illegal or not incurred 
for legal necessity, a bona fide purchaser 
of the entire interest at a sale in execu- 
tion of a decree founded on that debt 
will be protected, if he can show that he 
made proper inquiries and satisfied himself 
as to the character of the debt, though in 
fact he might had been deceived. However 
that my be, if the foundation of the decree 
be a debt of the proper character, for which 
the widow c-uld have bound the entire 
interest, it is sufficiently clear, as the result 
of Privy Council decisions, that even if the 
decree is hased on the widow’s contract, and 
does not give a charge on the husband’s 
estate, and the reversioners had not been 
made parties to the suit or execution pro- 
ceedings, the decree holder would be entitl- 
ed to have the entire estate sold, and if in 
fact the entire estate was sold and bought by 
the purchaser, thereversioners could not defeat 
the purchaser. And this seems to be perfect- 
ly in consonance with the principles govern- 
ing such questions. The real question, there- 
fore, in these cases is what in fact was put 
up for sale and sold or, putting it most in 
favour of the reversioner, what was liable to 
be sold and what in fact was actually sold. In 
investigating this question, the Court is not 
confined to any one fact. The sale certificate 
js, no doubt, the most important document as 
the instrument conferring title but is not con- 
clusive. The frame of the suit, the judg- 
ment, the decree, the execution proceedings, 
the advertisements for sale, the adequacy or 
inadequacy of the purchase money and the 
conduct of the parties are all circumstances 
which may legitimately be considered in an 
enquiry of this nature. 

That, in our opinion, being the rule 
governing the subject as laid down by the 


Judicial Committee, we shall now very 
briefly notice some of the more recent 
High Court decisions. The cases in 


Vasteva Karanta (25) a 
Iyer and Best, JJ., 


Narann Maiya v. 
decision of Muthusami 
and in Giribala Dassi v. Srinath Chandra 
Singh (23), (Rampini and Sharf-ud din, JJ.) 
undoubtedly support the contention of Mr. 
S. Srinivasa Iyengar. In the former, the 
' facts of which are imperfectly reported, 
(25) 17 M. 208. 
(26) 12 0. W. N. 769. 
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the learned Judges relying on Baran Doobey’s 

case (10) held that, the decree in execution 

of which the sale took place being a personal 

decree against the widow and not as the re- 

presentative of the husband’s estate, only the 

widow’s interest was sold, not that nothing 

more could, in any circumstances, be sold. 
under such a decree. They further held the 

case being one of a Court sale and not of 

a voluntary sale by the widow in discharge of 

her husband’s debt the question whether 

the debt was due from the husband was 

immaterial. This distinction, we venture 

to think, is unwarranted by principle and . 
negatived by what is laid down in Nanomi 

Babuasin’s case (15) and Daulat Ram's case 

(19) which cases do not appear to have 

been brought to the notice of the learned 

Judges. Andin the Calcutta case, where. 
also reliance is placed on Batjan Doobey's. 
case (10), it was ruled that the decree 

being a personal one against the widow based 

ona simple money bond executed by the 

widow, and the reversioner not being a 

party to the suit, the latter’s interest could 

not be affected by a sale in execution of 

that decree. This goes even further than 

Naran Marya v. Vasteva Karunta (25). With 

the utmost respect, however, to the learned 

Judges who decided these two cases we arê - 
constrained to hold that both these decisigns 

are not in accord with the law as enungiated 

by the Privy Council in at least thé later 

rulings. On the other hand, the cases’reported 

in Veera Soorappa Nayant v. Errappa, Naidu 

(27); Srinath Dass v. Hari Pada, Mitter (28) 

and Devji v. Sambhu (29), / support the 

view which we are inclined to take. 

As we agree with the Court of first 
instance that there was necessity for the 
bond, Exhibit lll-a, we hold that the 
absolute estate in the properties in schedules . 
A and D was liable.to be sold. What then is 
the evidence as to the interest actually put 
up for sale and bought by Ramalinga? The 
sale certificate which ought to be in the 
possession of the respondents (See Exhibit 
XX) has not been produced and no proper 
explanation has been given to us as to its 
non-production. The decree (Exhibit Ili) 
was a money decree, and except the order 
confirming the sale (Exhibit III-b) which, 

(27) 29 M. 484; 1 M. L. T. 283; 16 M. L. J. 499. 

(28) 3 C. W. N. 637. 

(29) 24 B. 135. 


Vol. VIH] 
YEERABADRA AIYAR ©, MARUDAGA, 


no doubt, shows that the seven villages were 
sold and . not only the widow’s interest 
therein, the other proceedings in execution 
that are available to us—Exhibits III-b, III-c, 
IIl-d and ILI-e—do not, ix our opinion, throw 
much light onthe question. That being so, 
supposing the case rested here, we might 
have felt some difficulty in holding that any- 
thing more than the widow’s estate was sold 
and that.is apparently the view of the Sub- 
ordinate Judge. The learned Subordinate 
Judge, however, appears to think that the 
fact that Tangama Nachiar was described in 
the suit of 1865, as the zeméndarni of Nadu- 
vakurichi was something in support of the 
defendant’s case, and the learned Advocate- 
General has laid emphasis on this descrip- 
tion as if it showed that Ramalinga intended 
to proceed against the entire estate as 
represented by the widow. But we do not 
think the mere description of Tangama 
Nachiar as the zemindarni lends colour to 
any such inference. But the evidence, which 
is greatly relied on by the Court of first 
instance in connection with the present in- 
quiry, is Exhibit I. Itis called an agree- 
ment and was executed on the 26th April 
1875, by the plaintiff and her husband in 

vour of Ramalinga. That document recites 


thah the amount mentioned in Exhibit III-a. 


was advanced by Ramalinga for the discharge 
of debts due by the zemindar. Kuthala 
Thevar, and, therefore, the debt was binding 
upon the zemin and that in execution of the 
decree obtained by Ramalinga on the said 
debt, the mztta comprising the seven villages 


in question was sold and purchased by Rama- - 


linga. Then it states that Ramalinga gave 
away out of faveur to the executants of Ex- 
hibit I, 2 cottas odd of certain land belong- 
ing to him and a ium of Rs. 100, the amount 
of a Smail Cause Court decree obtained by 
Ramalinga against the plaintiff’s husband. 
Apart from the question of its legal effect, the 
plaintiff sought to impeach the document 
on the ground that it was executed under 
- undue influence and that the plaintiff who 


was alleged to be a gosha lady: executed it. 
without understanding the purport and con- . 


tents of the document. The Subordinate 
Judge after a full discussion of the evidence 
has found against both these pleas and it has 
not been shown that that finding is wrong. 
In fact the learned pleader for the appellants 
has not even printed the plaintiff’s evidence 
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and has made no serious attempt to satisfy 
us that the judgment of the first Court is 
wrong on this point. 

, Weare, however, asked to say that on the 
very face of the document it is void as being 
a transfer of a spes successiones, or to treat it 
as a catching and unconscionable bargain with 
an expectant heir. As regards the first con- 
tention itis, no doubt, a pure question of law 
but the document does not purport to create . 
a transfer of the plaintiff's right to succeed 

as areversioner. This fact is also a sufficient 

answer to the argament that itis to be re- 

garded as a catching and unconscionable bar- 

gair. Further the question whether Exhibit 

I, supposing it can be treated as constituting 

a bargain atall, is a catching and unconscion- 

able bargain would be one of fact and was 

not expressly raised by the issues. Neither 

the plaintiff nor her husband at the time of 

its execution were very young persons and 

they fully understood what they were about. 

But it is urged that, since the properties 

were of considerable value and were given 

away in exchange for 2 coftas of land and 

Rs. 100 that in itself is sufficient evidences to 

cast upon the defendants the onus of showing 

that the bargain was a fair one, But the 

argument pre-supposes that the properties had 

not passed to Ramalinga by the sale and that 

the. plaintiff's reversionary interest still sub. 

sisted, The truth is that Exhibit I can only 

be regarded as containing a statement in the 

nature of admission by the plaintiff that the 

‘debt on which the decree in the registration 

suit was founded was one properly chargeable 

on the estate and that the entire estate was 

sold in execution of the decree. We have 

already shown it on the evidence which is 

still available that the debt was for legal 

necessity, and Exhibit I is of considerable 

value as strengthening that conclusion, On 

the other question also, the nature of the 

interess which passed by the sale, a question 

which is mainly one of fact, the Subordinate 

Judge has, in our opinion, rightly placed reli- 

ance on the admissions contained in Exhibit T. 

These admissions were made about 5 years 

after the date of the sale, when much of the 

evidence which bas since been lost was still 

available, and all the facts in connection 

with the sale must have been fresh in the 

minds of the plaintiff and her husband. On. 
the whole, therefore, we are of opinion that 

the finding of the Subordinate Judge that: 
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the entire estate in the properties A and D 
passed to Ramalinga is correct. 

As regards the properties comprised in 
schedule B, we agree in the conclusion of the 
Court of first instance, that, except a small 
sum of Rs. 263, the bulk of the money, namely, 
Rs.. 2,336 was borrowed from Perumal 
Pillai in order to pay the peishcush. Assum- 
ing that the income capable of being derived 
from the zemindary was nearer Rs, 5,000 than 
Rs. 2,000, still the letters and orders of the 
Collector passed at the time of this transac- 
tion show that there were constant and press- 
ing demands from the collectorate which the 
widow was unable to meet, and itis also in 
evidence that sha was complaining that she 
was unable to make collections. She had been 
involved in litigation mainly with the plain- 
tiff, and also with other persons ever since 
the death of the zeminiar. The Subordinate 
Judge.is right in relying on those facts as 
showing that Thangama .Nachiar was in em- 
barrassed circumstances and in need of money. 
And in a case like this where the question is 
raised after the lapse of nearly 40 years, it 
would be unreasonable to insist on more de- 
finite evidence of necessity. Further, if 
under the above circumstances a person bona 
fide lent money on the security of the estate 
jn order to enable the widow to meet the 
Government dues, it is not the law that the 
lender must lose his money unless he can 
show that the widow’s difficulties had not 
been brought about by gross mismanagement. 

In the suit on the mortgage bond for 
Rs. 2,600 Thangama Nachiar was the 1st de- 
fendant and Ramalinga Mudaliar, who had 
purchased the properties in execution of 2 
money decree passed since the date of this 
mortgage, was the 2nd defendant. Rama- 
linga raised the question „that the bond was 
not executed for necessity. But his plea 
failed and a mortgage decree was passed. 

The next question is what was sold under 
the decree. Inthe sale certificate what is 
entered as sold is Ramalinga’s interest, but 
taking all the facts into consideration, the 
nature of the suit, the issues raised and the 
judgment andthe decree, there can be no doubt 
that the entire estate in the properties was 
intended to be sold, and was actually sold, 
however, it might have been described in the 

rtificate. 
w result is that Appeal No. 108 fails and 
is dismissed with costs, 


INDIAN OASES. 


[1910 | 


Ix ApPPra No. 107 or 1908. 

This appeal relates to four villages in the O 
schedule properties and the question involved 
is the validity of an usufructuary mortgage for 
Rs. 10,750 executed by Thangama Nachiaron 
the 4th December 1888, and cliim21 by the 
1st defendant and by the second defendant as ` 
the sub-mortgagee of the Ist defendant. 
That amount is made up, according to the 
recital in the mortgage, of two items, one a 
sum of Rs. 4,000 due to the mortgagee him- 
self on a previous bond of 1874 and Rs. 109 
for certain repairs effected by the mortgagee 
on the property, and the other item is a sum 
of Rs. 6,250 which is alleged to have been 
borrowed on a hypothecation bond from one 
Kuppusami Naicker on the 13th September 
1870, in order to save the four hypothecated’ 
villages from sale in execution of Ramalinga’s 
decree in the registration suit and also to 
release two out of these four villages from 
attachment in execution of another decree in 
suit No. 79 of 1869. Exhibit XVIII also 
recites that of the sum of Rs. 6,500, the sum of 
Rs. 5,000 was obtained by Kuppusami from 
the lst defendant’s younger brother, one 
Doraisami Iyengar, on hypothecation of the 
bond for Rs. 6,250 and some other properties, 
that the lst defendant instituted a suit fo 
the recovery of the Rs. 5,000 and in executyon 
of thedecree which the 1st defendant obtained 
against Kuppusami, he bought the bgnd for 
Rs. 6,250. Now the Subordinate’ Judza- 
points out that thera is no direct evidence to 
prove the truth of these recitals, that 
Ramalinga’s decree had Sei completely’ 
satisfied by the Ist October 1870, and he is 
unable to believe, having regard to the facts 
referred to in his judgment, that R3. 6,250 
was atall borrowed by Thangama Nachiar 
on Exhibit XVIII-b dated the 13th September 
1870. ; 

Nor is there any evidence that Rs. 4,600 
alleged to have been borrowed by Thangama 
Nachiar on the 6th November 1884 under- 
bond, Exhibit XVII, was in fact so borrowed 
or of the necessity for the loan as recited in 
the bond. We think in the circumstances 
the Subordinate Judge rightly held that it 
would not be safe to accept the recitals in the 
bonds as safe or sufficient evidence in support 
of the alleged transaction. 

This appeal, therefore, is, also, dismissed 
with costs. - ; 

- There are two memoranda of objections“ 
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filed, one by the respondents Nos. 1 and 2 and 
the other by the 3rd respondent and relate to 
pleaders’ fees disallowed by the Subordinate 
Judge. No reason is given ‘fcr excluding 
-pleaders’ fees from the costs and we allow the 
memoranda of objections with costs and direct 
that the pleaders’ fees be added in the decree 
of the Subordinate Judge to the costs awarded 
thereby to the 3rd and 4th respondents and 
-the 5th respondent. : 
Appeals dismissed. 


(s. c. 1 M. W. N. 817.) 
‘MADRAS HIGH COURT. 

Orvin Revision Petition No. 421 oF 1909. 

: October 14, 1910. 

Present:—Mr. Justice Abdur Rahim. 
SREE RAJAH LAKSHMI- VENKATA 

NARASIMMA ROW BAHADUR 

ZAMINDAR GARU-—PGAINTIFE— 

PETITIONER 
versus $ 
KURAM VENKANNA—Derespant— 
RESPONDENT. 

Landlord and tenant —Patta and :muchilika —Inde- 
finite terms, 
N ‘Where a clause in the muchilika did not mention the 
amount of watér-rate payable-but only provided for 
ent of water-cess for second crop as the landlord 
charge: Held, that.the term was indefinite and 
rendered the muchilika unenforceable. 

Sri Sarxkarachari Swamiar v. Varada Pillai, 27 M. 
332; 18 MAL. J. 429, distinguished. y 

f Petition\under section 25 of Act IX of 1887, 


‘praying the High Court to revise the order 


and judgment of the Principal District Munsif 
of Tanuku,in Ss, C. S. No. 613 of 1908, dated 
the 22nd D cember, 1908. 


` .Fac?'s.—tThis isa suit to recover Rs. 16 
water-c.ss etc. alleged to be due for the second 
crop for Fasli i814. Defendant admits, that 
he executed the muchilika but contends inter 
alia, that the muċhilika does not specify the 
rate of tervajast? and an indefinite provision 
that such water-cess as plaintiff would charge 
js not valid and enforceable. The District 
Munsif dismissed the suit. The plaintiff filed 
this revision petition. : ' : 
Mr. V. Ramesam, for the Petitioner. 


. Jdudgment,—lI agree with the lower 
Court that the clause in the muchilika para- 
‘graph 11 ‘does -not mention the amount of 
water-rate payable in addition to the rent and 


-thus renders the muchiléka unenforceable. 
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In Sree Sankurachart Swamiar v, Varada 
Pillai (1) the rate was to be the rate payable 
for neighbouring lands. 

The petition is dismissed. 


Petition dismissed. 
(1) 27 M. 382; 13 M. L. J. 429. 


(s.c. 1 M. W. N. 822.) 
MADRAS HIGE COURT. 
INSOLVENGY Petition No, 158 or 1910. 
October 24, 1910. 
Present:—Mr. Justice Wallis. 
Mrs. FLORA CRONAN—Patiticyer 


CeTSUS 


' Tae OFFICIAL ASSIGNEE or MADRAS, 


Presidency Towns Insolvency Act (III of 1909) 
s. 56 (1)—Fraudulent transfer to creditor, KA 

The petitioner, a creditor of the insolvents to the 
extent of Rs. 11,000, was demanding security for her 
loan, and the insolvents of their own motion executed 
asale-deed of all their stock-in-trade to her on the 
25th August, without making any valuation of the 
same. On 9thof September, they were adjudicated 
insolvents: Held, that the transfer to the petitioner 
was made with a view of giving her a preferenco 
over other creditors and was, therefore, void. 

A transfer need not be made with that sole view ag 
is required by the English statute but must be made 
with this substantial or dominant view. : 

Ew-parte Hill; In re Bird, (1883) 23 Ch. D. 695; 52 
L. J. Ch. 903; 49 L. T. 278; 82 W. R. 177, referred. to. 

Where out of pressure, a charge over the stock-in- 
trade has been given, it may not be that the view 
with which the transfer was made was then not that 
of giving her preference over tho other creditors. 

Messrs. David and Brightwell, for the Peti- 
tioner. : 

Messrs. Branson and Branson, for the Official 
Assignee, 

Judgment.—this is a motion on the 
part of Mrs. Cronan for an order directing 
the Official Assignee to deliver over to her all 
the stock-in-trade consisting of drapery, mil- 
linery and other articles and fixtures on the 
premises in the Moore Market known as the 
Universal Fancy Bazaar and on the premises 
No. 154, Popham’s Broadway, Madras— 
places where the- insolvents carried on busi- 
ness. 

The applicant is a widow of the former 
manager of the insolvent’s business and her 
daughter married the second insolvent and 
after her husband’s death -and down to the 
date of the insclvency she was residing over 
the premises in Popham’s Broadway and 
keeping house for both the insolvents and her 
daughter. The evidence clearly shows that 
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she had made two or three years ago consider- 
able ad vances amounting to roughly Rx. 11,00) 
to the insolvents for the purpose of their busi- 
ness and obtained promissory-notes for the 
amount of those advances. It is also proved 
that when last May she went away to Kasauli 
she became uncomfortable about the position 
of affairs and there is correspondence showing 
a distinct demand on her part for secarity and 
a promise by the first insolvent to give that 
security. There is further evidence that when 
she came to Madras she made further demands 
for security and that she went so far asto pack 
up part of the stock in Popham’s Broadway 
in cases and to put her name upon them 
which apparently she supposed would give 
her some sort of claim over them. Then the 
evidence is that Mr. Scott at this time being 
in considerable difficulties went to Messrs. 
David and Brightwell and gave instractions 
for a deed, under which for the amount of 
his indebtedness to Mrs. Cronan he sold her 
the whole of his stock in-trade including 
furniture at both of his premises and the 
same day that he gave instructions, he and 
his brother went and executed the deed. He 
bore the expense of the deed. Mrs. Cronan 
does not appear to have taken any direct part 
in getting ib executed. The deed was on the 
25th of August and onthe 9th of Septem- 
ber there was an adjudication against the 
insolvents. A very material fact in this 
case—-especially when considered in con- 
nection with the relationship which exist- 
ed between the parties—is that this out and 
out transfer was made without any valuation 
of what was being transferred. Both the 
insolvents say that there had been no stock- 
ing for several years, The evidenca of the 
elder insolvent is that the value of the stock- 
in-trade at the two placas was Rs. 14,000 
which is considerably in excess of Mrs. 
Cronan’s demand. Besides that we have the 
evidence of the clerk D’Carta who was in 
charge of the Moore Market business that 
the stock-in-trade there by itself was worth 
Rs. 22,000. Now, without attempting any 
accurate estimate as to the value of that 
stock, I think it sufficiently appears on the 
evidence before me that the value of the 
stock at the two places was considerably 
in excess of the amount of Mrs. Cronan’s 
claim. 

These being the facts, it remains to apply 
the law which is to be found in section 56 


278; 32 W. R 


(1) of the new Presidency Towns Insolvancy 
Act. That says: “Every transfer of property 
every attempt made, every obligation in- 
curred, and every judicial proceeding taken or 
suffered by any person unable to pry his 
debts as they become due from his own money 
in favour of any ecreditor’—t‘he insolvents 
were clearly in that position—with a view of 
giving that creditor a preference over other 
ereditor3.— shall..... . < be deemed fraudu- 
lent and void..... As has been pointed 
outin the case of Hx pute Hill; In re Bird (1) 
the statute does not say that the transfer 
must ba mada ‘with the sole view’ bat that it 
mist bo made ‘with the view’ and that 
has been explained as maaning thatit must 
ba made with this sabstantial or dominant 
view. I think that is the languaga used in 
the passage from Halabury’s Liws of Baig- 
lind which was read by Mre. Grant. Now, if 
all that had happened was that in conse- 
qience of this pressure insolvenfs hid given 
Mrs. Cronan a charge for the amount of her 
claim over the stock-in trade at their pra- 
mises’ ib may bə thas the evidence of 
pressure which there is in the cse would 
be safficient to induca the Court to say 
that the view with which they made tha” 
transfer was not that of giving her prefez. 
ence over the other cceditors. Baut whén I 
find that after a certain amount of/pres- 
sure from Mrs. Cronan—and here thre rela- 
tionships between the parties—must be borns 
in mind—they went to their soli¢itors, and 
got a deed drawn up without. any proper 
valuation at all, by which he transferrad the 
whole of their ‘stout except the book-debts 
to Mrs. Cronan as in satisfaction of the debt 
which he owed her it seems to me that the 
transaction proved cvnnot bə satisfacborily 
accduntad for on the supposition that all he 
meant to do was to give her the security 
which she asked for, and that he meant to 
do something more, namely, to put the bulk 
of his assets beyond the reach of his cradi- 
tors and in the possession of a person closely 
connected with himself aud his brother and 
who possibly might ba prepared to assist 
them later on. 

That being so, I cannot regard this as a 
case in which a security was given in defer- 
ence to pressure. No doubt there had been 
pressure but what was done went far beyond 


the necessities of the case, and the conclusion 
(1) (1883) eer D. 696; 52 L. J. Ch. 903; 49 L. T, 
1 
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which T am constrained to come to upon 
the consideration of the whole of the facts 
of the case is that it was a transfer which 
was made with the view of giving this credi- 
tor an undue preference over the other cradi- 
tors. Therefore, it is a transfer which, in my 
opinion, cannot stand and the result is this 
motion must be dismissed with costs. 

I fix the remuneration of the Commissioners 
at Rs. 50 and direct it to ba paid by the 
Official Assignee out of the estate and re- 
covered as part of the costs from the peti- 
tioner. 

Motion dismissed. 





(s. c. 1 M. W. N. 827.) 
MADRAS HIGH COURT. 

Srcoxp Orvis Apegat No. 1503 or 1909. 
October 21, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
KOWURI BASIVIREDDY AND oraers— 
Poatatires—A PPELLANTS 
versus 
TALLAPAPARAGADA NAGAMMA alias 
BHUSHAMMA AND OTAERS—- DEFENDANTS 

' —RESPONDENTS, 

Vendor and Purchaser—Action by purchaser for money 
paid twice over—Limitation—Limitatior. Act (XV of 
877), Sch. LE, arts. 62, 115, 116—Misjoinder of defen- 
dants and causes of action—Civil Procedure Code (Act 
XIV, of 1882), s. 28, 

An action by a purchaser to recover money paid by 
him twice over as theresult of a mistake is governed 
by article 62 of Scheduls II of the Limitation Act, 
and the period of limitation is 3 years from the date 
when the defendant received the purchase money. 

Hanuman Kamath v. Hanuman Mandur, 19 O. 123; 
18 I. A. 158, referred to. 

Krishnan Nambiyar v. Kannan, 2L M. 8, explained. 
` The test as to the applicability of section 23 of the 
Civil Procedure Code is not whether the cause of 
action against the defendants is the same, but 
whether relief is sought in the same matter. 

Ayathurai.Rowthan v. Santhumeera Rowthan, 31 
M. 252;18 M. L. J. 288, referred to. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Kistna at 
Hllore, in Appeal Suit No. 167 of 1908, 
presented against the decree of the Court of 
the Additional District Munsif of Tanaku, in 
Original Suit No. 9 of 1908. 

Facts.—This is a suit to recover 
Rs. 507-8-0 being the amount of sale of one 
acre of land, paid by Ist plaintiff to defend- 
ants Nos. 2 to 5 under a sale-deed, dated 10th 
June 1902, executed by the defendants Nos. 2 to 
4, in favour of the 2nd plaintiff, the 5th de- 
fendant having failed as promised to take the 


necessary steps at his own cost on Ist plain- 
tiff’s behalf to recover back the amount paid 
by him (lst plaintiff) to Ist defendant in 
respect of the same land under another prior 
registered sale-deed, dated 6th December 1901, 
executed by the latter in favour of the former; 
or in the alternative in case defendants 
Nos. 2 to 5 establish their right to the said 
land, to recover the said amount from the 
Ist defendant, First defendant contended that 
the land belongedto her, that the plaintiffs 
were estopped from questioning the validity 
of the sale to her, that the suit brought by 
plaintiffs with alternative relief was not 
valid in law and was, also, bad for misjoinder 


.of parties and causes of action, and that the 


suit was barred not having been brought 
within 3 years from the date of his sale, z. e., 
6th December 1901. 

Defendants Nos. % to 4 contended that the 
land belonged to them, and that the suit 
was bad for misjoinder of parties and causes 
of action. The 5th defendant contended 
thst the plaintiffs had no cause of action 
against him. The suit was filed on 13th 
June 1905. 

The District Munsif held that the suit 
being governed by article 62 and not by 
article 97 or 116 was barred as against the 
Ist defendant having been brought more 
than three years from the date of the 
sale-deed and that when that claim was 
barred, the whole claim fell to the ground. 
He was also of opinion that the suit was 
bad for multifariousness, as the plaintiffs 
prayed for alternative reliefs against differant 
defendants on different causes of action and 
in the result dismissed the suit with costs in 
two sets. The plaintiffs appealed. The Sub- 
Judge upheld the judgment of the District 
‘Munsif for the same reason. The plaintiffs 
appealed to the High Court. 

Mr. P. Narayana Murti, for the Appellants. 

Mr. A. Ramachandra Iyer, for the 1st Re- 
spondent. 

Judgment.—We agree with the 
Subordinate Judge that the plaintiff's claim 
as against the lst defendant is barred. The 
Privy Council case of Hanuman Kamath v. 
Hanuman Mandur (1), makes it clear that 
the article of the Limitation Act applicable 
is article 62 of the second Schedule and the 
period of limitation is three years from the 
date when the Ist defendant received the 

(1) 19 C. 123; 18 I. A. 158, 
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purchase-money. The present suit was not 
brought within three years from that date. 
The appellant's pleader relies on the case of 
Krishnan Nambiyar v. Kannan (2), but in that 
case no reference was made to the case of 
Hanuman Kamath v. Hanuman Mandur (1). It 
appears to have been assumed that either 
article 115 or 116 applied, and the only 
question discussed was as to which of these 
two articles was applicable. Article 62 was 
not referred to at all. 

The second appeal, therefore, must be dis- 
missed with costs so far as the lst defendant 
js concerned. 

But we think that there is no ground, 
for holding, as the Courts below have held, 
that the suit is bad as against all defendants 
on account of misjoinder of defendants ard 
causes of action. Section 28, Civil Procedure 
Code, allows all persons ‘to be joined together 
as defendants against whom the right to any 
relief is alleged to exist whether jointly, 
severally, or in the alternative, in respect of 
the same matter. Inthe present suit there 
is but‘one relief claimed against all the 
defendants, «viz, the re-payment of the 
purchase-money paid twice over, and it is 
claimed in respect of the same matter riz., 
the transaction or series of transactions by 
which -the plaintiff has, wrongfully, as he 
alleges, been ‘obliged to pay twice over for 
the same land. The Courts below have not 
at all referred to that section. For the re- 
spondents Nos. 2 to 5, it is argued that section 
28 does not apply because the cause of action 
against defendants Nos. 2 to 4 is not the 
same as the cause of action against the 5th 
defendant. The test as to whether section 28 
of the Civil Procedure Code applies is not 
whether the causes of action against the 
several defendants are the same, but whether 
the relief is sought in the same matter 
[Atyathurat Rowthan v. Santhu Meera 
Rowthan (8) ]. 

Applying this test, we are of opinion that 
section 28 authorises the present suit. 

We, therefore, set aside the decree of the 
Courts below as regards defendants Nos. 2 to 
b, and remand the suit as against them to 
the District Munsif for disposal according 
to law; costs hitherto incurred will abide 
the result, 

Decrees set aside; cause remanded. 


(2) 21 M. 8. 
(8) 81 M. 262; 18 M. L. J. 238. 
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(s. c. 8 M. L. T. 462.) 

MADRAS HIGH COURT. 
REFERRED CRIMINAL Trian No. 28 or 1910, 
September 13, 1910. 

Present: —Mr. Justice Miller and 
Mr. Justice Krishnaswamy Aiyar. 

In re GARUGU RAMAYYA—Ilst Prisoner. 

Penal Code (Act XLV of 1860), ss. 30), Excep. 2, 302, 
304—Death caused by use of knife ina scuffle—Lvi- 
dence Act (I of 1872), s. 103—Right of self-defence 
not pleaded by accused—Cowrt bound to take into con- 
sideration facts in favour of accused. 

Three men trespassed by night into the house of 
tho accused, seized him and tried to drag him forcibly 
out of the house. There was a scuffle between the 
accused and his assailants. The latter were unarmed 
and the accused had no reason to believe that he was 
in danger of death or grievous hurt but he believed 
that he could not escape from his assailants without 
using a knife which he picked up and used, stabbing 
one to death and wounding the other of his three 
assailants. On his trial for murder, the accused did 
not plead thathe had used the knife in his self- 
defence: 3 

Held, that as itwasin evidence that the accused 
had to struggle against three persons, the Court was 
not only entitled but bound to take into consider- 
ation the accnsed’s right of self-defence and to 
decide the case on thefacts provedin his favour, 
though he had not set up those facts in framing his 
defence, 

Held, further, that on the facts proved the accused 
had exceeded his right of private defence but being 
within the 2nd exception to section 300, Indian Penal + 
Code, was not guilty of murder but cf culpable” 
homicide not amounting to murder, / 

Trial referred by the Court of Session’ of 
the Krishna Division for confirmation gf the 
sentence of death passed upon the said lsb 
prisoner in Case No. 10 of the Calendar for 
1910. A 

Criminal Appeal No. 415 of 1910. 

Appeal by the prisoner against the said 
sentence. 

Judgment.-— We are satisfied on the 
evidence that the accused Ramayya who has 
been convicted of murder did cause the death 
of the deceased Ranga Reddi by stab- 
bing him with a knife but we are unable to 
acceptin all its details the story told by the 
prosecution Ist, 2nd and 3rd witnesses. 
That story is in several respects improbable ; 
it is improbable that the Ist and 2nd 
witnesses came accidentally to the house of 
the accused just in time to aid the deceased 
in his scheme for exposing the accused and 
the widow Anjamma; itis improbable that 
they could have hoped by asking for matches 
at one door to frighten the woman into an 
attempt to escape by the other and it is 
improbable that having complied with their 
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request for matches, Mallayya would have left 
the door open as they allege. It is beyond 
doubt that they were present in the house at 
the time of the death of Ranga Reddi but the 
allegation of the accused that they came 
in with Ranga Reddi as soon as they by a 
ruse had procured the opening of the door is 


far more likely to be true than their story. 


and it is easier to accept the accused’s story 
that they seized him and tried to drag him 
from the rocm where he was found than theirs 
that they did nothing to provoke him to stab 
the deceased and the 1st witness, The effect 
of all the evidence is, we think, to prove that 
the deceased and the prosecution witnesses 
rushed together into the house as alleged by the 
accused and seized him and were forcibly 
dragging him from the room when he picked 
up a knife'and stabbed the deceased’ and the 
Ist witness. There is no reason to doubt the 
evidence that he inflicted both wounds. His 
‘assailants were unarmed and there is nothing 
to suggest that he had any reason to believe 
that he was in danger of death or grievous 
hurt at their hands ; but they had trespassed 
by night into his house and were dragging 
him outside and he was entitled to defend 
himself against thom. We think it probable 
N Gbat he believed that unless he used his knife 
he\gould not escape from his assailants ; it is 
true hat he has not set up that case himself 
but the evidence especially the fact that two 
men were wounded points strongly to a scuffle 
or strugglè of some kind in which the accused 
had to conténd against three men and we are 
entitled and bound to decide the case on a 
consideration of the facts proved by the evi- 
dence in favour of the accused though 
the accused had not thought fit to allege 
them in framing his defence. The 
accused then, as we find the facts, has 
exceeded his right of private defence, but is 
within the 2nd exception to section 300 of 
the Penal Code, and is consequently guilty 
not of murder, but of culpable homicide not 
amounting tomurder. He is guilty also of 
causing hurt to the prosecution witness by 
stabbing him inthe hand. We alter the con- 
viction accordingly from section 802 to sec- 
tion 304 and in lieu of the sentence of death 
sentence the accused under section 304, to be 
rigorously imprisoned for seven years. 
The conviction and sentence under section 
324 will stand and the sentences will run 
concurrently, Sentence aitered, 
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(s.c. 8 M. L. T. 464.) 
MADRAS HIGH COURT. 

Seconp Crvin Appear No. 819 or 1908. 

August 17, 1910. 

Present:—Mr. Justice Miller and Mr. J ustice 
Krishnaswami Aiyar. 
MUTHU GOUNDEN—Doerenpant— 
APPELLANT 
versus 
CHELLAPPA GOUNDEN anp 

ANOTAER— PLAINTIFF AND DEFENDANT—- 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 55 (6) 
(b)—Vendee’s charge—Invalid sale. 

Where a sale is wholly invalid, the vendee has no 
charge upon the property for the purchase-money 
paid by him. 

Kurri Veera Reddi v, Kurri Bapireddi, 29 M. 336; 
1 M. L. T.1583; 16 M. L. J. 395, referred to and ap- 
proved. 

Lal Chand v. Lakshman, 28 B. 466 at p. 470; 
6 Bom. L. R. 510, referred to and distinguished, É 


Second appeal against the decree of the 
Subordinate Judge’s Court of Salem, in 
Appeal Suit No. 186 of 1907, presented 
against the decree of the Court of the Ad- 
ditional District Munsif of Salem, in Original 
Suit No. 102 of 1907, 

Judgment.—We do not think that 
section 55 (6) (b) of the Transfer of Pro- 
perty Act can be applied to give the vendee ` 
a charge upon the property in a cise where : 
the sale is wholly invalid: the agreement to. 
sell does not of itself effect the transfer of 
any interest in the property. Vide Kurri 
Veera Reddi v. Kurri Bapireddi (1), and the 
charge which the vendee can claim is given 
to him only in the particular case where hav- 
ing paid money in anticipation of delivery 
he fails to obtain delivery. The section does 
not contemplate the retention by the vendee 
of a charge after he has obtained delivery 
of the property. 


The appellant relies on an observation 
in Lal Ohand v. Lakshman (2), a case 
in which the learned Judges affirmed a 
decree awarding possession to the vendor on 
payment of the purchase money received by 
him, but in that case there was no appeal 
against the portion of the decree imposing the 
condition and the observation relied on cannot 
be regarded asa decision on the question ; 
and however this may be, the charge given 
by the section is no answer to a claim by the 


(1) 29 M. 336; 1 M. L. T. 153; 16 M. L. J. 395, 
54 28 B, 466 at p. 470; 6 Bom. L, R, 510, 
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vendor for possession on the ground of the 
invalidity of the sale. 
In these circumstances we dismisss the 
appeal with costs, 
Appeal dismissed. 


(s. c. 143 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Secoxp Civiu Arrear No. 538 or 1897. 
me December 15, 1899. 
Present:—Mr, Justice Anderson and 
Mr. Justice Robertson. 
FAIZ-UD-DIN AND OTHERS— DERENDANTS— 
APPELLANTS 
A versus 
_AMAM ALI AND OTHERS— PLAINTIFFS— 


RESPONDENTS. 

Inheritance — Custom—Sayads of Kharkhanda, Dist- 
rict Rohtak—Widow’s status—Right of collaterals to 
succeed and question alienation by widow— Widow 
represents hei husband and daughter her father when 


sugcession opens—Reversioner cannot sue for another’ 


reversioner’s share. 

In matters of succession Saz,ads, of Kharkhanda, in 
the Rohtak District, follow custom and not Muham- 
madan Law, and a widow has only life-interest in her 
husband’s property even if he has inherited it from 
his mother or his mother’s family and widow’s hus- 
band’s reversioner can successfully contest its 
alienation by her without legal necessity. 

On widow's death her husband’s brothers of whole 
or half blood succeed, and in their absence their 
male descendants succeed. 

The widow of a male descendant represents her 
husband and a daughter represents her father in the 
absence of male lineal heir. But sons and daughters 
do not succeed together. 

A reversioner can get possession only of his own 
shåre, but is incompetent to sue for whole of the 
property, leaving the other reversioners, who have 
not come forward, to take their share from him if so 
inclined. 


Second appeal from the order of the Divi- 
sional Judge, Delhi Division, dated the 2nd 
March 1897, affirming the order of the Addi- 
tional District Judge; Rohtak, dated the 30th 
July 1896, decreeing plaintiffs’ claim. 


Mr. K. P. Roy, for the Appellants. 
Mr. Morton, for the Respondents. 


Judgment.—tThis was a casein which 
various persons claiming to be the next re- 
versioners of Raushan Ali according to 
Customary Law sued for possession of land 
alienated by Musammat Miro the widow of 
his brother or step-brother Rahmat Ali. 
Musammat Miro having died subsequent to the 
aliénation which, it is alleged, was without 
necessity, ` 
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The Courts below have concurred in hold- 
ing plaintiffs entitled to succeed end whilst 
admitting that certain possible sharers have 
stood aside they were not made parties and 
ië has been held that they can afterwards 
take their shares from plaintiffs if so 
inclined. | 

The point taken in appenlis that as the 
property came to Musammat Miro’s husband 
from his mother, Musanmat Jiwani, the re- 
versioners of her family and not of Rahmat 
Ali’s family are the persons entitled to sue 
and Sita Ram v. Raja Ram (1) is relied on 
as an authority for the proposition; also Lehna 
v. Thakavi (2) and Bunyad Ali v. Faiz 
Muhammad (3). The argument is that the 
property which came to Rahmat Ali was the 
ancestral property of his mother’s family 
which family has heirs extant and that, 
however wrong his widow’s action may be in 
making over the landto members of her own 
family, the plaintiffs have no lucus stand? and 
no right to object. 

After considering the circumstances of the 
case and noting the fact that the descendants 
of Rahmat Ali’s mother’s family had sued 
unsuccessfully in respect of the very aliena- 
tion effected by Musammat Miro in favour 
of her brother Azim-ud-Din and that in the 
decision of the case printed as Aman Ali x. 
Amina Begam (4), (which referred ‘oA 
family) it was remarked that, should son 
once succeed to the property of his mother’s 
family, it would be different from/the case 
in which property given to fenfale would 
revert to the male line of the original donor, 
we think it must be held that Musammat 
Miro merely took a life-interest in the 
property which her husband got from his 
m‘ther and could not alienate to the detri- 
ment of his reversioners. 

Raushan Ali appears to have been the 
step-brother and not the uterine brother of 
Rahmat Ali, but, as his nearest agnate, he 
and such of his descendants, as are recognized 
by custom as entitled to succeed him, must 
be counted the reversionary heirs. 

The plaintiffs consist of the descendants of 
one son and four daughters of Raushan Ali, 
Musammat Bismillah Begum the widow of 
another son Barkat Ali being no party 
to the suit. Amongst the numerons 


decisions passed on inheritance cases of this 
(1) 12 P. R. 1892. 
(2) 32 P. R. 1895. 
(3) 173 P. R. 1889. 
(4) 46 P. R, 1890, 
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family, there has been none which gives to 
sons and daughters as between themselves, 
the right to inherit from a father according 


to Muhammadan Law. Any custom which’ 


permitted sons and daughters to inherit 
together would be most unusual. We, there- 
fore, consider that the representatives of the 
sons of Raushan Ali as recognized by the 
family custom can interfere and claim to 
succeed on the decease of Rahmat Alis 
Widow, but are not disposed to allow 
équal rights to the representatives of his 
daughters, 


. The Courts have decreed in favour of all 
plaintiffs without distinction and the first 
Court remarked that Musammat Bismillah 
Begum and Musammot Amina Begum who 
is the widow of two men descended from the 
branch of Musammat U mdat-un-nissa, Raushan 
Ali's daughter, may afterwards bring suit 
presumably against plaintiffs if they consider 
they have a right and that their share would 
be.wery small.. 


Now we think that Musammat Bismillah 
Begum as the widow of one of Raushan Ali’ s 
sons and Musammat Nasib-un-nissa as the 

daughter of another. son of his are 
Nie persons who would come in by family 

custom and could each claim one-half of the 
property. If one of these persons choose 
to forego her claim and allow the alienation 
in favour\of Azam-ud-Din and Faiz-nd-Din 
to staid so\far as she is concerned we see 
no good reason why others who have so far as 
we can see no right to interrene should come 
forward to claim possession. 


Whilst unable, therefore, to admit the 
contention that all claim on the part of 
Raushan Ali’s reversionary is barred by the 
existence of the heirs of Saim Ali from 
whose family. Rahmat Aliand his mother 
received the property, we are unableto hold 
that any of the present plaintiffs except 
Musammat Nasib un-nissa has a rightto suc- 
ceed on Musammaét Miro’s death and she can 
take no more than half of the property. 


. The appeal is accordingly accepted and the 
decree of the Courts below amended so far as 
to dismiss the claim of all plaintiffs except 
Musammat Nasib-un nissa and to reduce the 
decree to one-half of the property claimed. 
The appellants can retain their possession 
of the remaining half and will get their costs 
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again st all but Mises mat Nasib- “Lan. igfa cn 
half of claim. 


eh i i Appeal partly accepicd. 


(s. c. 20 M. L. J. 927.) 
MADRAS HIGH COURT. 
LETTERS PATENI APPRALS Nos. 12 ro 17 
or 1910. 

October 18, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
SINGARAM PILLAT AND OTAERS— 
APPELLANTS 

“versus ` 
"HAZARATH KIBULAL Syed GHULAM 
GHOUSE SHAH SAHIB KADIR axp 


OTHERS—R REPONDENTS. 

Landlord and tenant—Madras Rent Recovery Act 
(VIII of 1865), ss. 9,10~ Suit for rent-- Pattah tendered 
notin accordance with Court’s judgment—Exzpiry o 
Fasli before date of judgment—Limitation, starting poin 
of, for action for rent— Limitation Act (XV of 1877) 
Sch. II, art. 110. 

While certain proceedings by tenants against their 
landlord were pending before the High Court, the 
landlord tendered a patiah for a certain fasli but the 
tenants refused to accept it. Thereafter the High 
Court pronounced its jndgment in the said pro- 
ceedings. The pattah tendered was not in accordance 
with the judgment of the High Conrt, therefore, the 
landlord could not sue upon if, nor could he tender 
a fresh pattah because the “asli in guestion had 
expired. Under these circumstances, the landlord 
sued under. section 9 of Act VIII of 1865 to enforce 
acceptance of the pattah which he had tendered. This 
he did and within three years from tho date of 
adjudication of this case sued for rent for the said 
Jesti: 

Held, that limitation began to run from the dato of 
adjudication of the landlord’s suit as it was only then 
that it can be said that the rent for the snit fasli was 
ascertained and the landlord conld sue for it. 


Ranggaya Appa Rao v. Bobba Srivamulu, 27 M. 148, 
6 Bom. L. R. 241; 14 M. L. J. 1; 8 C. W. N. 162; 311. 
A. 17, referred to. 


Appeals under section 15 of the Letters 
Patent against the jadgment of the Hon’ble 
the Chief Justice in ©. R. P. Nos. 739 to 745 
of 1907, presented against the decrees of 
the District Mansif of Valangiman, in §. C. 
S. Nos. 620 to 624 and 626 of 1907, res- 
pectively, 


Facts appear from the judgment of the 
Chief Justice reporfed in 8 Ind. Cas, 491. 

Messrs. T. Raugachariar, K. Ramachandra 
Atyar and S. Muthiah Mudaliar, for the Ap- 
pellants. 

Mr. S. Srinivssa Aiyar, for the Respondent, 

Judgment.—We think the conclusion 
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the learned Chief Justice has arrived at is 
correct. Patiah for the suit fasli was tender- 
ed before the judgment of the High Court— 
Exhibit C—was pronounced, As the pattah 
tendered was not in accordance with the 
judgment of the High Court the plaintiff 
could not successfully maintain a suit for 
rent upon it and, he could not tender a fresh 
pittah as the fasli had by then expired. 
His only course in this case was to sue 
under section 9 of Act VIII of 1865 to enforce 
acceptance of the prtiah tendered. This 
he did do and he had to await an adjudication 
under section 19 of the Act, and we think 
that limitation rans from the date of that 
adjudication, as it was only then that it 
can besaid that the rent for the suit fasli 
was ascertained—Rangayya Appa Rao v, 
Bobba Sriramulu (2). We express no opinion 
as to the effect of the High Court’s judg- 
ment in the case of faslis subsequent thereto. 
The appeals are dismissed with costs. 
Appeuls dismissed. 





(s. c. 13 O. C. 866.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civis A.PPBAL No. 93 or 1910, 
November 14, 1910. 
Present: —Mr. Lindsay, A. J. ©. 
HARFPAL SINGH AND ANOTHER —PLAINTIFFS 
— APPELLANTS 
versus 
JAGWANT SINGH AND OTHERS— 
DEFENDANTS — RESPONDENTS, 

Landlord and tenant—Wajib-ul-arz forbidding sale 
of trees by tenants—Sale in execution of decrees— 
Applicability of Wajio ul-arz. 

“Where a Wajib-ul-arz provided that tenants who had 
planted groves had a right to cut standing trees for 
their household use but could not sell any tree except 
with the permission of the owner of the land: Held, 
that the terms of the Wajib-ul-arz forbidding sale 
applied as much to sales in execution of decree as to 
a private sale. 

_Appeal against the decree of the Additional 
Judge of Fyzabad, dated 22nd December, 
1909, reversing the decree of the Munsif of 
Fyzabad, dated’ 20th March, 1909. 

“Mr. J. K. Banerji, for the Appellants. 
Babu Ait Prasad, for Respondent No. 1. 
Judgment.—tThis appeal arises out 

of a suit brought by Harpal Singh and 
Dhoundhe Singh for a declaration that a cer- 
tain sale held in execution of a decree was 
void and of no effect as against them. The 
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plaintiffs are zemindars in the village of 
Pakarpur and the property which was sold 
in execution of decree was a half share of 
the trees in grove No. 83 situated in their 
village. The trees in question had been 
planted by one Gulmi Ahir now deceased, 
After the death of Gulmi the grove came into | 
possession of his two sons Ratan and Lotan. 
In execution of a money decree obtained 
against Lotan, his moiety of the grove was 
sold on the 26th of April 1908 and was pur- 
chased by the defendant Jagwant Singh. The 
case for the plaintiffs was that Lotan being a 
tenant had no saleable interest in the grove 
which could be sold in execution of decree. 
They rely on the terms of the village Wajib- 
ul-arz the provisions of which, so far as they 
are material to this case, are as follows:— 

“Tenants who have planted groves and 
their male issue during residence in the 
village are entitled to retain possession there- 
of and appropriate the fruits of the season 
and fallen wood. They havea right to cut 
standing trees for their household use, but 
they cannot sell any tree except with the per- 
mission of the owner of the land.” 

The only defence with which we are here 
concerned was to the effect that the provisions , 
of the Wajtb-ul-arz did not apply in the cage 
of a sale made in execution of a decree. he 
Court of first instance decreed the plaintiff's 
claim being of opinion that Lotan,“had no 
saleable interest in the grove. On,appeal the 
Additional Judge reversed this decision and 
dismissed the suit on the ground that the 
case of a sale in execution of decree was nob 
covered by the terms of the Wajib-ul-arz. 
In this Court the only point argued is that 
the lower appellate Court erred in holding 
that under the terms of the Wajtb-ul-arz there 
was no barto the sale in execution of the 
decree. Itis contended that all that could 
pass under the auction sale was the right, title 
and interest of the judgment-debtor Lotan 
and that an auction-purchaser gets no better 
title and no greater interest than the title and 
interest which the judgment-debtor could con- 
vey. It seems quite clear that if the purchaser 
in this case had taken the half share of the 
grove under a sale by private contract with 
Lotan he could have got no title to the share 
in the absence of permission accorded by the 
zemindar to the transfer. It is not pretended 
that the consent of the landlord to the sale 
in execution of the decree was sought for 
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or obtained. This being so, I am of opinion 
that the contention of the appellants must 
prevail and that the auction-purchaser has 
no right to retain as against the plaintiffs the 
portion of the grove which he has bought, For 
the respondent reliance was placed on the case 
of Muhammad Taqi v. Chandan (1). That 
case, however, is clearly distinguishable from 
the case now under consideration, There the 
Wajib ul-arz provided that the tenants had a 
right to cut timber in any way they pleased 
and it was held that this power included the 
power to sell the timber. Here, on the other 
hand, therights of the tenants are considerably 
restricted. They are allowed only to cut down 
standing trees for their household use and it 
is expressly laid down that they cannot sell 
any tree except with the landlord’s consent, 
Reliance is also placed on the cases of Kalian 
Das v. Bhagirath (2) and Musammat 
Bhagwanta v. Raja Mohammal Mumtaz Ali 
Khan (3). Those cases relate to claims made 
by landlords for huqq chaharum, that is, 
for a one-fourth share of the proceeds obtain- 
ed by the sale of timber orother property. It 
was held in both of these cases that where 
the Wajib ul-arz recorded a custom by which 
the landlord was entitled to haqq chaharum 
in cases of private sales, the entry did not 
rd evidence of a similar custom obtaining 
e case of compulsory sales also. In 
my opinion, these cases are not in point in 
dealing with the case now under considera- 
tion. Where hagqg chaharum is claimed, the 
right of the tenant to sell isadmitted. Here 
the case for the lardlord is that the tenant 
.has no right to sell at all or, to put it more 
accurately, that he has only a qualified right 
to sell dependent on the permission of the 
landlord. Ib seems to me that if the 
purchaser could not have obtained a good 
title to a share in the grove in this case 
by a private sale he could obtain no better 
title by a public sale in execution of 
decree, Tallow the appeal, set aside the 
decree of the Court below and restore the 
decree of the Court of first instance. The 
appellants will have their costs in this Court 
and in the lower appellate Court. 


. _ Appeal allowed. 
(1) 7 A. L. J: 79 note; 7 Ind. Oas. 212, 
(2) 6 A. 47. 
(8) 10.6.2. 


(s. c. 20 M. L. J. 946.) ` 
MADRAS HIGH COURT. 
Secono Crvit Appear, No. 50 or 1909, 
August 10, 1910. 
Present: —Mr. Justice Wallis and 
Mr. Justice Krishnaswami Alyar. 
THATTOLI KOTHILAN ALTYAMMA— 
Derenvant—APPELLANT 
versus 
©. K. KUNHAMMED AND ANOTHER— 

PLAINTIFFS AND DEFENDANT— RESPONDENTS. 

Transfer of Property Act (IV of 1882), 8.6 (a)—Spes 
Successionis, agreement to divide—Binding force of such 
agreement—Guardianand ward—Alienation of nuinor’s 
property by guardian—Urgent necessity—Benefit of 
minor—Agreement invalid in respect of some parties 
—Validity as to other parties, 

An agreement not to divide a spes successionis is 
not binding upon the parties even though the period 
of non“division is limited to one life, 

. An agreement relating merely to non-division and 
the right of management of a spes successionis, does 
not violate the provisions of section 6 (a) of the 
Transfer of Property Act. > 

Urgent necessity or clear benefit to award is a 
condition precedent to the validity of the alienation 
of ward’s immovable property by tho guardian. 

An agroement by the guardian of a ward surren- 
dering in anticipation the management of a spes 
successionis is not for the benefit of the ward. 

An agreement which is invalid in respect of some 
of the parties to it cannot be upheld as to the other 
parties, 


Second appeal from the decree of the Dis- 
trict Court of Malabar, in A.S. No. 403 of 
1907 presented againstthe decree of the Court 
of the District Munsif of Tellicherry, in O. S. 
No. 22 of 1906. 

Mr. J. L. Rosario, for the Appellant. 

Mr. T. R. Ramachandra Aiyır, for the Re- 
spondents. 


Judgment.—The lst defendant had 
a kanom dated the Ist June 1890. Poker, 
father of the plaintiff and 2nd defendant had 
an equity of redemption. In 1903 Poker exe- 
cuted a document called a deedof settlement. 
It was also signed by his children, including 
the plaintiff and the 2nd defendant. Some 


‘of his children being minors, Poker signed 


the documents for them. One of the ques- 
tions in the caseisas to the effect of this 
document. The 2nd defendant has redeem- 
ed the kanom. The plaintiff claims posses- 
sion from the 2nd defendant on payment of 
the amount due, Poker being dead. The 2nd 
defendant contends that the plaintiff is only 
entitled to sue for his share. The decision 
rests on the true construction of Exhibit C, 
the deed of settlement Paragraph No. 2 of 
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the document’ deélares that Poker’s children 
are his heirs under the Muhammadan Law and 
entitled to succeed on his death. Paragraph 
No. 4 transfers to thé present plaintiff all 
rights’ of management and control overs 
Poker’s properties. Paragraph No.5 pro- 
vides that the managemeni shall last during 
the life-time‘of the ‘plaintiff and enumerates 
various powers of management. Paragraph 
No. 6 says that though his children will 
be entitled to divide the properties accrrd- 
“ing -to Muhammadan Law after Poker’s death 
no partition shall be made during the plain- 
tiff’s life-time. 

The property in suit, though apparently 
included in the schedule of properties dealt 
with by the deed of settlement,-was then 
outstanding on kanom. It is clear to ts that 
what was transferred to the plaintiff was 
the mere right to management with certain 
powers‘of dealing with the property. No 
estate was created in the plaintiff’s favour, 
either absolute or for life, though autkority 
was given to defray reasonable expenses. 
The plaintiff and the other children were 
simply to inherit the property on Poker’s 
death. There are no words of disposition 
to the children of any interest in the pro- 
perty. On Poker’s death, therefore, all the 
children, including the 2nd defendant, be- 
came entitled to their several interests under 
the Muhammadan Law. The 2nd defendant 
was entitled, by virtue of her interest in 
the equity of redemption, to redeem the 
kanom. On redemption she was entitled to 
hold the property subject to the plaintiff’s 
right toa partition of his share. But it is 
argued for the respondent that the plaintiff 
is -entitled to possession by virtue of the 
right of management acquired _under the 
deed of settlement which was assented to 
by the 2nd defendant and the other chil- 
dren. It is argued that the provision as to 
the plaintiff's management and against 
“partition during the plaintiff’s life-time to 
which the 2nd defendant gave her consent 
is . binding upon her—see Sri Mohan Thakur 
v. MacGregor(1) and Krishnendra Nath Sarkar 
v. Debendra Nath Sarkar (2) ; also Mayne’s 
-Hindu .Law, pages 657—though it is difficult 
to.see what, consideration: Poker’s children, 
ther than the plaintiff, received for agreeing 
not to divide. The- decision in Ramalinga 

(1) 28 ©. 769. 

(2). 12 0. W. N, 793.. 
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“case was entered into in 
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Khanapure v. Virupıkshi Khanapure (3), which 
declared an agresment never to divide in- 
valid, does not affect the present case. The 
preponderance of American authority sum- 
marised in Freeman on Co-tenancy, section 
442, appears to bein favour of the binding 
character of agreements not to divide as re- 
gards the parties to the agreement. For a 
similar rule under the Civil Law see Domat, 
Article 1498. But the agreement in this 
respect of a spes 
successionis. Section 6 of the Transfer of Pro- 
perty Act has, itis true, no application, be- 
cause theagreementrelated merely to non divi- 
sion and the right of management. 

But we are not aware of ‘any authority 
for. holding that an- agreement not to divide 
a spes successionis is binding upon the par- . 
ties even though the period of non-division is 
limited to one lite. The agreement certainly 
cannot bind the three minors on whose be- 
half Poker himself, as guardian, gave the as- 
sent. The powers of the guardian und-r the 
Muhammadan Law in respect of immovable 
property are very restricted: see Amir Ali, Vol, 
If Edn.; p. 479, and Shama Charan Sarkar; 
Part I, p. 484. Urgent necessity or clear banefit 
to the ward must bs shown: see’ Musammdt 
Bukshan v. Musummat Kooeri (4); Musamme 
Syed v. Syed Velayıt Alikhan (5); Bhut ath 
Dey v. Ahmed Hosiin (6) and Hurja <. 
Hiraji Byramji Shamii (7). The Er of 
the Privy Council in Kali Dutt Jhav. Abdul 
Ali (8), recognises the rule of cl6ar benefit 
to the ward as a necessary condition of the 
validity of the alienation of a ward’s immove- 
able property. It is difficult to pretend, so 
far a3 minors are concerned, that an agree- 
ment by the guardian surrendering in antici- 
pation the management of a‘spés successionis 
is within the rule as to the clear benedt to 
the ward. The agreement being “invalid as 
regards some of the parties to it, ibis difficalt 
to uphold it as to others vitiated already, as 
itis by its dealing with a spes successionis. 
However this may bə, we’ are clear that tha 
‘agreement as to management’ cannot -affect- 
the kanom interest which was outstanding. 
The 2nd defendant was entitled to acquire 


it and the plaintiff’s only right i is to have 
(3) 7 B. 538. 
(4) 3 B. L. R. A. C. 423, 
(5) 17 W. R. 239. 
(6) 11 C. 417, 
(7) 20 B. 116. 
(8) 16 C. 627; 16 1. A. 96, 
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a partition of his share on payment of his 
proportion of the mortgage money. The pre- 
sent suit is not one for partition and the 
other sharers who would be necessary parties 
to such asuit have not been impleaded. We 
would allow the appeal and dismiss the suit 
with costs throughout. 
Appeal dismissed. 





(3.0.7 A. L. J. 1184.) 
ALLAHABAD HIGH COURT. 
Letrers Parent APPEAL No. 29 or 1910, 
October 28, 1910. 
Present:—-Sir John Stanley, Kt., Chief 
Justice, and Mr. Justice Banerji. 
RAM LAKHAN RAI AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
: versus 


GAJADHAR RAL AND OTHERS — PLAINTIFFS 


— RESPONDENTS. 

Limitation Ast (XV of 1877), Sch. II, arts. 137, 142, 
144—Suit for possession by auction-parchaser — Judg- 
ment-debtor not in possession at the date of sale— 
Adverse possession—Two independent trespassers can- 
not tack their periods of possession. 

The plaintiff purchased the property in suit in 1891 
in a Court sale, As the property was in the posses- 
Sten of a trespasser, the plaintiff was given only 
formal possession in pursuance of his purchase. In 
1897\the defendant obtained possession of the pro- 
perty by virtue of a decree but he did not derive his 
possession from or through the first trespasser and 
was ai trespasser as regards the plaintiff. In 
1908, the pl inti sued defendant for possession of the 
property: 

Held, that article 144 of the Limitation Act applied 
to the case, that in 1897 when the defendant obtained 
possession the plaintiff had a subsisting right, that 
the defendant could not tack the period of adverse 
possession of the first trespasser to his possession, and 
that, therefore, the plaintiff’s claim was not time 
barred. 

Article 187 of the Limitation Act applies only to 
a suit against a third party and not to a suit against 
the judgment-debtor or his representative. 

Article 142 of the Limitation Act does not apply 
to this case as the plaintiff was never in actual posses- 
.Sion and was never dispossessed. 


Letters Patent appeal from a decision of 
Mr. Justice Tudball reversing a decree of 
the Subordinate Judge of Ghazipur. For 
o a a of Tudball, J., See 5 Ind. Cas. 

Mr. Govind Prashad, for the Appellants. 

Mr. Sital Prashad Ghose, for the Respond- 
nts. 

Judgment.—the facts of this case 
gre fully set forth in the judgment of thè 
learned Judge of this Court from whose 
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decision this appeal under the Letters Patent 
has been preferred, and it is unnecessary to re~ 
capitulate them. The plaintiffs acquired the 
property claimed by them under an auction’ 
purchase which took place onthe 20th of 
November, 1891. Formal possession was 
delivered to their predecessors-in-title on the 
25th of November, 1892. At that time 
Someran, whose rights the plaintiffs’ 
father, Ram Sahai, purchased at auc- 
tion, was dead and his legal representatives 
were outof possession. A trespasser, namely, 
the mortgagee. from the sons of Phenku Rvwi, 
was actually in possession. It wasin 1897 
that the present defendants-appellants obtain; 
ed actual possession of the property by virtue 
of a decree which they obtained ina suit ta 
which the plaintiffs, or their predecessor-in- 
title, was no party. Itis contended that the 
claim comes within the purview of article 137 
of the 2nd Schedule to the Limitation’ Act of 
1877. We agree with our learned colleague 
that that article only applies toa suit agains6 
a third party and not a suit against the judg- 
ment-debtor or his representative. This is 
manifest from the language of the third column 
of the Schedule as pointed out by our learned 
brother. We are also of opinion that article 
142 is inapplicable. The plaintiffs were 
‘never in actual possession and were not dis- 
possessed. The only article, therefore, of 
the Limitation Act which can apply is article 
144 and the period of limitation is 12 years- 
from the date on which the defendant’s pos- 
session became adverse to the plaintiffs. The 
word “defendant” by its very definition in- 
cludes a person from or through whom the 
defendant derives his liability to be sued. 
Therefore the adverse possession of the de- 
fendant, referred to in the article, necessarily 
means the: adverse possession of the defend- 
ant himself or of any person from or through 
whom he derived his possession. In the 
present case the defendant did not dervie 
his possession from or through the sons of 
Phenku or their mortgagee. Therefore the 
defendants are not entitled to add to ther 
own possession the period of the possession 
of the first set of trespassers. In the year 
1897 when the defendants actually obtained 
possession, the plaintiffs had a subsisting 
title to the property more than 12 years not 
having elapsed from the date of their auction 
purchase. It is from the date on which the 
defendants obtained delivery of possession in 
execution of the decree obtained by them 
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that their possession can be ragardel as 
adverse, and, as such possession commenced 
only in 1897; they have not been in posses- 
sion for a period sufficiently long to extinguish 
the plaintiff's rights. The claim is, therefore, 
not time barred,andthe decision of thelearned 
Judge of this Court is correct. We dismiss 
the appeal with costs. 
Appeal dismissed. 





(s. c.-7 A. L. J. 1189.) 
a ALLAHABAD HIGH COURT. 
Civ Revision Ño. 25 or 1910.. 
November 27, 1910. 
| Present: — Sir George Knox, Krt., Judge, and 
; . Mr. Justice Karamat Husain. 
; LACHMAN PRASAD— APPLICANT 
i 1ersus 


RAM KISHEN—O+posite Party.” 

_ Civil Procedure Codg (Act V of 1908), O. XX, r. 2— 
Delivery of judgment by successor of Judge in office — 
“May pronounce” not mandatory. 

- A Judge wrote out a judgment, but before it was 
pronounced, he was transferred. His successor in 
office tooka totally different view of the case and 
delivered a judgment contrary to that which his 
predecessor had intended to deliver: 

Held, that the Judge was: competent to deliver | his 
own judgment, The words “it may pronounce” in 
Order XX, Rule 2 are not mandatory; the Judge has, 
.an option to pronounce the judgment written ‘out by 
his predecessor or his own judgment. 

`i Re Baker, Nicholas v. Baker, 44 Ch. D. 232; 59 L. J. 
Ch. 661;. 62 L. T. 817; 38 W. 'R. 417; In the goods of 
Prem Chand, 21 C. 484, referred to. 


© Civil Revision against an order of Sub- 
ordinate Judge of Jhansi. 

: Mv. Feary Lal Banerji, for: the Applicant. 
. Me. Durga Charan Banerji (with him Mr. 
Surrendra Nath Sen), for the Opposite 
ey: 

. Judgment.—The officer who held the 
post of ‘the Subordinate Judge of Jhansi, 
heard an-appeal and had inscribed in the 
order sheet that judgment would be delivered 
on ‘& certain date. Further, he wrote out 
what took the form ofa judgment in the 
‘ease and placed it upon the record. Before 
theappointed day arrived he ceased to be 
the Subordinate Judge of Jhansi. His 
successor in office did not pronouncé the 
judgment written :by his predecessor, took 
a totally different view of the case from his 
‘predecessor and delivered a judgment con- 
‘trary to that which, it would appear, his 
predecessor had intended to deliver, It is 
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contended before us that the judgment 
which was written but not pronounced 
by the predecessor should have been 
pronounced by the Judge who succeeded him 
in office. Authority for this contention is 
based upon the words used in Order XX, 
Rule 2, and iti is contended that the words “ib 
may pronounce” are mandatory and left the 
successor no option but to pronounce the 
judgment which hefound upon the record. 
No authority has been given tous for this 
view. Onthe other hand, we are indebted 
to the other side who referred us to Re Baker, 
Nicholas v. Baker (1), adopted by the: Calcutta 
High Court in In the goods of Prem Chand 
(2). We agree with the. Calcutta High 
Court as to the meaning to be put upon the 
word: “may,” and dismiss the appeal with 
costs. 
Appeal dismissed. 

(1) (1890) 44 Ch. D. 262; 59 L. J. Ch. 661; 62 L. T. 
817; 38 W. R. 417. 

(2) 21 0. 484. 


(s. 0.7 A. L. J. 1194.) 
ALLAHABAD HIGH COURT. 
First Sivin APPEAL No. 108 or 1908. 

October 29, 1910. fo 
Present:—Sir John Stanley, Kr., Chiéf 
Justice, and Mr. Justice Banerji. 

, BANK or UPPER INDIA—DerENDANT— 
ÅPPELLANT 
VeErSUS 
Tue SECRETARY or STATE ror INDIA 
in COUNCIL AND OTHERS— PLAINTIFFS— 


RESPONDENTS, 

Cantonment land—Preswmption—Adverse possessian. 

A person who builds a house in a Cantonment must 
be taken to have derived his title to occupy the land 
from the Military authorities whose power tomake a 
grant of it can only be co-extensive with their own 
tenure of the property. No assignment by the Military 
authorities can subsist beyond the period during which 
the land remains subject to Cantonment Regulations. 

Secretary of State for India v. Jagan Prasad, 6 A. 
148, followed. 

So as long asa land remains uuder a Cantonment, 
no person can acquire adverse title to it. 


First appeal from the decree of the Sub- 
ordinate Judge of Dehra Dun. R 

Mr. B. E. O’Oonor (with him Hon’ble- Mr. 
Sundar Lal), for the Appellant. 

Mr. W. Wallach, for the Respondents. 

Judgment.—lIn the suit which’ has 
given rise to this appeal, the Secretary of 


State for India seeks for a declaration of his 


` 
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proprietary right toa plot of land known 
as No. 4 Rajpore Road, Dehra Dun, contain- 
‘ing 36 odd local bighas. He also asks for an 
- assessment of the land to ground rent and 
for the execution of a lease for 90 
years by the defendants, and in the event of 
refusal by the defendants to pay the rent 
when fixed for possession of the lands by their 
-ejectment therefrom. The plaintiff further 
‘claims a sum in respect of rent from the 
-26th of December, 1904, to the date of the 
institution of the suit. 


The main defence of the defendant Bank 
is a plea of limitation, the allegation of the 
„Bank being that the Bank and its pre- 
decessors-in-title have been in adverse posses- 
sion of the property for a period of upwards 
of 60 years. 


The history of the property takes us back 
:to the beginning of the 19th century when an 
incursion was made into Dehra Dun and the 
adjoining territory then belonging to the 
Raj of Garhwal by the troops of the King of 
Nepal, and this territory was wrested from 
the Raj. Then followed a war between the 
troops of the British Government and the 
Gurkha troops with the result that the 
‘era were ultimately defeated and the 


Govbenment in the year 1816. Portion 
of the territory so ceded was restored to the 
Raj of Garhwal but Dehra Dan was retained 
by Government. About this time a young 
officer, Lieutenant Young, who afterwards 
“attained the rank of Colonel, raised a Gurkha 
regiment and located it in Dehra Dun. A 
Cantonment was formed which was de- 
“marcated by pillars which are still stand- 
-ing. Within this Cantonment, Lieutenant 
Young built a house ‘for himself and he 
‘appropriated the piece of ground which is 
the subject-matter of this litigation. This 
piece of Jand is situate within the boundary 
pillars at the north end of the Canton- 
‘ment. This Cantonment remained under the 
control of the Military Authorities subject to 
the regulations governing lands in Canton- 
ments, until it was made over by the Military 
to the Civil Authorities on the 17th of August, 
1874. No evidence is forthcoming as to 
the authority under which Lieutenant Young 
appropriated the land in question. It may 
-be presumed that as he raised the regiment 
and formed the Cantonment, he built his 
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dwelling house with the 


‘adjoining it, 
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house and appropriated the land surrounding 
it without any specific authority being given 
to him for so doing. He was a man of 
considerable ability and force of character 
as his letters, which ara on the record, 
show, and in 1828 he was appointed Super- 
intendent of the Doon. He appears to 
have transferred the preperty to an Assistant 
Surgeon, named Bruce, prior to 1843. Bruce 
in turn transferred his interest to one 
Leadbeater, and on the 28th of January, 
1854, the Administrator General of Bengal 
as the Administrator with the Will annexed 
of Leadbeater according to his estate, right, 
title and interest therein, and so far as ha 
could or might at law or in equity as such 
Administrator as aforesaid and not further 
or otherwise granted and confirmed into 
the Rev. John Simms Woodside “accord- 
ing to the nature of the premises,” the 
land belonging 
thereto, described as being in the north 
end of the Military Cantonments at Dehra 
Dun and formerly the property of Qol- 
lector Young.” Mr. Woodside transferred 
his interest in the property to Colonel Peter 
Abbot in 1859 and ultimately after diverse 
mesne transfers, the deferdant-appellant 


“Bank purchased it. 
territory in question was ceded to the British . 


So long as the property remained in Qan- 
tonments, it appears to us clear that Colonel 
Young and his successors-in-title could 
‘acquire no title thereto by adverse possession. 

Colonel Young was an officer of Government 
and Superintendent of the Doon, and it must, 
we think, be presumed that he built the 
house in question and occupied the land 
subject to the regulations 
governing lands in Cantonments and as Gov- 
ernment property. In fact, he recognised 
throughout that the property belonged to the 
Crown. We have on the record a letter 
under his hand when Superintendent of the 
Doon, dated the 22nd of October, 1829, in 
which he admitted that the zemindart 
or proprietary right in the property was 
vested in Government. In reply to a 
letter of one Captain McMullin, Executive 
‘Officer of the XIth Division, Meerut, 


‘he writes, “I have the honour to inform 


you that the lands in the Cantonments 
of the Sermoor Battalion (7.¢., the old Can- 
tonments) are held on the following terms, 
the zemindari or proprietary right being vest. 
ed in Government: Lands farmed to thikadare 
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and included in the last settlement and taken 
into Cantonments subsequently, 23 pucca 
bighas, 16 biswas and 15 biswansis for which 
The claim ceases 
with the existing settlement. There are 23 
pucca bighas, 16 biswas and 5 biswansis be- 
longing to the muafi lands of Makant Sarup 
Das for which nothing is paid, no claim hav- 
ing been made. The remaining land, that is, 
277 bighas pucca, 4 biswas and 10 brswansis is 


_ Government land.” Ilt is obvious from this 


-Gavernment regulations, 


letter that Lieutenant Young did not then 
set up any claim to the absolute ownership of 
the property. So long as that property re- 
mained in Cantoments, it must be regarded, 
we think, as land held for Government under 
If this be so, it 


. follows that the plea of the statute of 


.,cantonments 


limitation . must fail, inasmuch as the old 
remained under Military 
-authority up to the 17th August, 1874, when 


the. control was handed over to the Civil 
„authorities. 


From that date up to the date 
of the institution of his suit 60 years have not 


: elapsed. - 


The learned Subordinate Judge has very 


. fully:dealt-with the facts of the case in his 


„State for India v. Jagan Prasad (1). 


under the 


- judgmert, and we do not think it necessary 


to recapitulate them. He found against the 
defendant Bank on the plea of limitation, 
and we think rightly. The case is not 
unlike that which. was the subject of 
decision by Straight, J., in the Secretary of 
In that 
case it was held that a party who builta 
house in Cantonments must be taken to haye 
derived his title to occupy the land for the 
-Military authorities and that their power to 
make a grant of it could only be co-extensive 
-with their own tenure of the property, and 
that no assignment by them could 3ubsist 
beyond the period the land might remain 
subject to Cantonment regulations. Under 
the various transfers from Lieutenant Young 
and his successors-in-title the only interest 
in, the land which passed was, whatever 
interest Young possessed. He could not 
circumstances dispose of the 
absolute interest which belonged to Govern- 
ment. This accounts for the: guarded manner 
in which the Administrator- General of Bengal 
purported to convey the property in the deed 
of transfer of the 28th of January, 1854. He 


merely granted it according to his estate and 
(1) 6 A. 148, 
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interest: therein, and so far as he could at law 
or equity do so. This being the state of 
things up to the year 1874 when p ssibly 
adverse possession for the first time might, 
with some show of reason, be set up, the 
defendant’s plea of limitation must fail, 60 
years not having elapsed from that year. 

The fairness of the terms upon which -a 
lease is offered by the Government tothe de- . 
fendant Bank has not been questioned before 
us. These terms appear to be just and 
reasonable. : 

We accordingly dismiss the appeal with 
costs including fees in this Court on the 
higher scale. 

We are asked by Mr. O’Conor or behalf of 
the defendant Bank to fix a time within which 
the lease should be executed. Mr. Wallach, 
on behalf of the respondent, raises no objec- 
tion. We think that the lease should be exe- 
cuted within a period of two months from 
this date, and we so direct. 

Appeal dismisse.t, 





(s, c. 7 A. L. J. 1198.) 4 

ALLAHABAD HIGH COURT. ` / 

_Seconp Civin Arrear No. 59 of 1908. / 
January 27, 1905. 

Present:—Sir John Stanley, Kr., Chief , 
Justice, and Mr. Justice Burkitt, 
SBEODIHAL SsINGH—PLatires— 
APPELLANT 

versus ; 
BADRI NARAIN AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 193—Tenancy not 
Qenied —Tenant being prevented bya third person not 
making payment. 

Section 198 of the Agra Tenancy Act, 1901, applies 
to a case where a tenant, who has been impleaded by 
a landlord and who has actually and in good faith 
paid the rent of his holding to some third person, 
pleads such payment. It has no application to a case 
where the tenantdoes not deny the relationship of 
landlord and tenant but pleads that he did nok pay 
the rent because he was prevented by a third person, 
who alleged himself tobe the purchaser, from making 
the payment. 

Second appeal from the decree of the Dis- 
trict Judge of Benares, modifying a decree of 
the Assistant Collector. 


Dr. Satish Chandra Banerji, for the Appel- 
lant. 


The Hon’ble Mr. Sunder Lal (with him Mr. 
M. L. Agarwala), for the Respondents. 


H 
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Judgment.—tThe sum involved in 
this appaal is 9 annas and 3 pies, but the 
learned Vakil on behalf of the appellant 
stated to us that there was an important 
question of principle involved in the appeal 
and we have heard the arguments at very 
considerable length. The suit was brought 
under section 102 of Act No. II of 1901, to 
. recover arrears of rent amounting to 

Rs, 1-11-0. The principal defendant, Ram 
Das, admitted that the arrears were due but 
he pleaded that one Badri Narain Singh, who 
was no party to the suit, had purchased the 
share of the property in respect of which the 
arrears had accrued and that Badri Narain 
Singh had prohibited him from making ary 
ayment of rent. 
fence of Ram Das is that he was quite willing 
to pay his rent, but that he really did not 
know to whom he should pay it and. therefore, 
‘had not paid it. At his own instance, Badri 
Narain was madea party to the suit. The 
Court of first instance decreed the claim, and 
from this decision Badri Narain appealed, tlie 
result of the appeal being that the learned 
District Judge modified the decree and award- 
ed to Shecdihal, the plaintiff, before the 
ourt, 1 anna 10 pies out of the rent claimed 
andto Raj Narain who was a co-plaintiff, 9 
annas3 pies. From this appellate decree the 
present, appeal has been preferred by the 
plaintiff. Sheodihal Singh. The important 
question of principle which we are told is 
involved in this appeal is that the person who 
preferred the appeal to the lower appellate 
Court is Badri Narain who was not a party to 
‘the original proceedings bat had been placed 
in the array of parties by the Court at his own 
instance. It is contended that an intervenor 
such as he, under the circumstances, has no 
‘right to appeal, and that, therefore, the appeal 
ought not to have been entertained. For this 
‘contention reliance is placed upon section 198 
.of the N. W. P. Tenancy Act, (Act No. II of 
1901), if being contended that the only remedy 
which was open to Badri Narain, was to 
institute a suit in the Civil Court to have his 
rights established. That section applies to'a 
‘case where a tenant, who has been impleaded 
by a landlord and who-has actually and in 
‘good faith paid the rent of his holding to 
some third person, pleads such payment. 
. The Court in such case is bound to entertain 
‘the question of the alleged payment and to 
inquire into it, and if the question is decided 
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in favour of the defendant, dismiss the suit, 
That section has no application to the present 
case for the simple reason that the defendaat 
Ram Das, did not in this case plead that the 
relation of landlord and tenant did not subsist 
between the plaintiff and himself; and he 
has not paid to anybody any portion of the 
rent of the holding which is the subject-matter 
of the suit. It appears to us, therefore, that 
there is- no substance in the question of 
principle which has been raised, and that the 
appeal in this respect has no force. As re- 
gards the important ‘question of -fact as to 
wheiher or not the plaintiff is entitled to the 


“few annas which is claimed in thé’ appeal, we 


have read with very great care the judg- 
ments of the lower Courts and having givén 
our best consideration to those judgments, 
we see no reason to differ from the conclusion 
at which the learned District Judge arrived, 
We, therefore, dismiss the appeal with costs, 
Appeal dismissed. 


(s. c. 1M. W. N. 833.) , 
MADRAS HIGH COURT. 
Civit Revision Peritron No. 539 or 1908. 
= October 19, 1910. l 
Present:—Mr. Justice Abdur Rahim. 
N. B. VEDACHELLA MUDALIAR 
AND ANOTHER— PLAINTIFF3—PETITIONERS 
versus 5 
J. E. CHINNIA MUDALIAR—Dezrenpayr 
— RESPONDENT. 
Varam patta—Liability for rent—Non-cultivation—~ 
Default or negligence of tenant. 
Where rent is vayable in kind, the tenant is not 
liable to pay rent for non-cultivation, if ib was not 
due to default or negligence on his part, 


Petition, under section 25 of Act IX ‘of 
1887, praying the High Court to revise the 
decree of the Court of the District Mansif of 
Chinglepat, in Small Cause Suit No, 324 of 
1907. i ! 


Facts.—This is a suit for the recovery 
of the melvarum produce due to the plaintiffs 
for the plaint lands. The defendant con- 
tends that no pattz was served on him for the 
faslis in question, that the lands remained 
uncultivated owing to there being no water 
inthe tank. The District Munsif held: that 
the plaintiffs were bound to prove that there 
was water in the tank and that the neighbour- 
ing lands were all brought under cultivation. 
The plaintiff did not adduce any evidence .on 
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this point and so he found that there was no 
` default on the part of the defendant and that 
the lands had to remain waste owing to 
deficient water supply and dismissed the 
plaintiffs’ suit. The plaintiff filed this revi- 
sion petition in the High Court and contended 
that the District Munsif wrongly threw the 
_ onus on the plaintiffs and should have decreed 
the plaintiffs’ suit. 
Mr. R. Subbramania Iyer, for the Peti- 
| tioners. 
_ Judgment.—the rent was payable in 
“kind and I am not prepared to hold that the 
Munsif was wrong in construing the patta 
_ to mean that no rent, was to be. paid if there 
was no cultivation of the land provided this 
“was not due to default or negligence of the 
_ tenant. 
“ The petition is dismissed. . 
: Petition dismissed. 





(s. c. 1 M. W. N. 834.) 
MADRAS HIGH COURT. 
Civiu Revision Permios No. 560 or 1909. 
November 21, 1910. 
_Present:—Mr. Justice Abdur Rahim. 
“M. 8. RAMACHANDRA AIYAR— 
DErENDANT— PETITIONER 
f versus 
PRIMATHI AMMAL-—PLAINTIFE— 
RESPONDENT. 
Civil Procedure Code (Act XIV of 1882), s. 311— 
” Sale in lots—Setting aside of sale. 

Where property is sold in lots, there are in fact 
separate sales, though all of them took place under 
one proclamation of sale, and section 311, Civil 
Procedure Code, applies to each sale and is not 
. confined to the sale of all the plots. 

It will not make any different even if one person 
happens to buy all the lots. 

Petition, under section 115 of Act V of 
190S, praying the High Court to revise the 
order of the District Court of Trichinopoly, in 
C. M. A. No. 19 of 1908, dated 31st of March 
1909, presented against the order of the Court 
of District Munsif of Srirangam, dated 21st 
September 1908, in E. P. No. 356 of 1908 (O. 
_ S. No. 4 of 1904). ` 
Mr. R. Kuppasami Iyer, for the Petitioner. 
Mr, V. O. Seshachariar, for the Respond- 


ent. 


Judgment.—There were two mort- 
. gage decrees against.the petitioner one for 


Rupees 5,000 and odd passed by the District - 


Court of Trichinopoly. in O. S. No. A of 1904, 
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and the other for Rupses 400 passed by the 
District Munsif of Srirangam in O. S. No. 
181 of 1904. 

The decree in O. S. No. 4 was sent down 
to the District Munsif for execution along 
with the decree in O. S$. No. 181, 
The property which was sold under the 
decree in the latter suit—a plot of 3 acres 
fetched Rs. 1.891 leaving a surpuls of 
Rs. 1,170 after satisfaction of that decree. 
Then the property ordered to be sold under 
the decree in O. S. No. 4 was put up for sale 
in several lots, one of which was described as 
consisting of 5 acres, 71 decimals and which 
in fact comprised the plot already sold under 
the decree in O. S. No. 181. The sale pro- 
clamation in O. S. No. 4, stated that the 


‘entire 5 acres, 71.decimals, was sold subject 


to the decree in Original Suit No. 181. The 
petitioner thereupon asked for the sale of the 


‘particular lot to be set aside under section 


311, Civil Procedure Code, on the ground of 
misdesciption. and also because credit had 
not been given for the surplus amount left 
after satisfaction of the décree in Original 
Snuit No. 181. The District Munsif agreed 
with the contention of the judgment- 
debtor, that there was misdescription in 6 

sale proclamation, by which the judgment- 
debtor had suffered but he set aside the sale 
of all the plots, and not merely’ of the 
particular plot with respect to which/the judg- 
ment-debtor had complained. He thought 
that he could not under the law set aside the 
sale of only one lot. It is to be noted that 


_ the respondent decree-holder, who purchased 


all the properties made no objection to the 
sale, and the judgment-debtor was the only 
person who alleged any loss, and his allega- 
tion of loss was confined to the sale of only 
one of the 7 lots. Itseems to me that the 


lower Courts have put an unnecessarily 


narrow construction on section 311. There 
is no reason why the sale referred to there 
should be confined, when a property is sold 


“in lots, as in this case, to the sale of all 
_ the plots. 


In such a case there are in fact 
separate sales to each purchaser, though all 
the sales might have taken place under 
one proclamation of sale, and the fact that 
one person happened to buy all the lots can 
make no difference in this respect. 

In my opinion, therefore, the order setting 
aside the sale of plots other than item No, 2 
of the sale proclamation must be set aside, 
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The petitioner will have costs of this peti- 


tion from the respondent. 
Petition allowed, 





' (s. c. 1 M. W. N. 835.) 
MADRAS HIGH COURT. 
URIMINAL Reviston Case No. 261 or 1910. 
CRiMINAL REVISION Petition No, 210 
or 1910. 
December 6, 1910, 

Present; —Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 
MAPPILLAI MUTHAPPA NADAR— 
OOMPLAINANT— PETITIONER 
versus 
MAPPILLAI KULA SANKARA NADAR 
AND GTHERS— ACGUSED— RESPONDENTS. 

Conviction for a more serious offence—Lesser offences 
in the same transaction—Presumoption, 

Where the accused were convicted ofthe more 
serious offence of rioting and they could also be con- 
victed of the lesser offence of criminal trespass, com- 
mitted iu the course of the same transaction, it would 
not be proper to order a further charge and a re-trial 
in regard to the minor offence, if it appears that the 
Sessions Judge had taken it into account in fixing 
the appropriate sentence. 

IN Petition, under sections 435 and 439 of the 
oo Procedure Code, praying the High 
Qurt to revise the judgment of the Sessions 
Judge of Tinnevelly, in Criminal Appeal 
No, 99 of 1909 (C. C. No. 122 of 1909, on the 
file of the Court of the Ist class Sub-Divi- 
sional Magistrate of Tuticorin. 
Facts.—tThe accused were found guilty 
by the Taluk Magistrate, Ottapidaram of 
offences undersections 143, 145 and 147, Indian 
Penal Code and were forwarded to the Sub- 
Divisional Magistrate’s Court, Tuticorin, under 
section 849, Criminal Procedure Code, inorder 
that security may be taken from them under 
section 106, Criminal Procedure Code. The 
_ case sprang out of a disputs over land in a 
disputed succession. The accused reaped the 
fields forcibly but pleaded they did so 
under a bona fide claim of right. It was 
‘found by the Magistrate that the assembly 
was uulawful inasmuch as the object of its 
members was to prevent complainant’s men 
from reaping the fields and to reap them them- 
selves. The unlawful assembly became a riot 
when the agent of the complainant was hus- 
tled by force out of the field. Thereon the 
accused were found guilty of an offence under 
section 147, Indian Penal Code, and sentenc- 
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ed to three months’ rigorous imprisonment 
and were also ordered to enter into bonds 
under section 106, Criminal Procedure Code, 
to keep the peace for a period of three years, 
There was then an appeal to the Sessions 
Judge who fcund that “ there was good evi- 
dence that the common object of the assembly 
was to commit the offences of trespass, mis- 
chief and theft and by means ofa show of 
criminal force to take possession of the pro- 
perty,” and that there was “ ample evidence 
to prove that there was a plentiful show 
of force” and held that the principal 
offenders could have been convicted of tres- 
pass, mischief and theft, He sentenced the 
principal accused to a fine and confirmed the 
order binding them over: The complainant 
preferred this revision petition to the High 
Court alleging among other grounds that the 
lower Court having found the common object 
of the respondents to be criminal trespays 
theft and mischief ought to have convicted 
them of the same, 

Messrs. T, Rangachartay and N. Raj - 
chariar, for the Petitioner. Belo naisieas 

Messrs. 7. Richmond, C. R. Subramanta 
Iyer, for the Respondents. 

Mr. P. R. Grant, for the Public Prosecutor, 

Order.—As regards accused Nos. 1, 2 
and 11 the facts found would, no doubt have 
justified, as the Sessions Judge says a ecm- 
viction for criminal trespass, but these accus- 
ed have been convicted and punished for 
rioting, which is a much more serious offence 
than criminal trespass, The trespass and 
the rioting were all part of thé same trans- 
action and the Sessions dudge in determining 
the appropriate sentence, no doubt, took the 
whole transaction into account and it would 
therefore, not be Proper to order further 
charge and a re-trial in regard to the minor 
offence of trespass, 

As to the other accused they were merely 
servants acting under the orders of the Ist 
2nd and 11th accused, and wa do not think 
that are-trial in regard to them is required 
in the interests of justice. 


Petition dismissed, 
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MARRIVADA CHINNA RAMAYYA V. VEERAPURANI VENKATTAPPIEH. 


(s. c. 1 M. W. N. 839.) 
MADRAS HIGH COURT. 
CıvıL Revision Petition No. 131 or 1909. 
November 16, 1910. 
. Present:—Mr. Justice Abdur Rahim. . 

- MARRIVADA CHINNA RAMAYYA 
alias RAMAYYA AND OTHERS~—DEFENDANTS 
— PETITIONERS 

- versus 
VEERAPURANI VENKATTAPPIAH AND 


OTHERS— PLAINTIFFS— RESPONDENTS. , 

Suit for contribution—Remedy of the principal 
against the defendant barred by limitation—Starting 
point of time—Limitation Act (XV of 1877), Sch. I, 
art, 61—Cause of action. A 

-In a suit for contribution, the cause of action is 
not the same as that of the principal. Itis based 
on grounds of equity and comes into operation only 
when thé plaintiff was compelled to discharge and in 
fact actually discharged not only his proper share of 
the liability but also the liability of the defendant. 

The nature of defendant’s obligation to the plain- 
tiff in a suit for contribution is different from that 
of his obligation to the principal and it does not 
follow that because the defendant might have a valid 
defence against the latter, .thatthe ‘same defence 
should be available to him against the former. 

Tirupati Raja v. Rajagopala Krishna Raju, 8 M. L. 
J? 271; Zorab Ali Khan v. Nilruttan Lal, 13 O. 155, 
referred to. 

` Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge’s Court of 
Kistna atEllore, in S. ©. S. No. 1095 of 1903, 
datéd 22nd September 1908. 


'Facts.—tThe zemindur of Mirzapur in 
whose zeminda the mokhassa village of Man- 
wada-is situated filed O. S. No. 1 of 1893 in 
the Krishna Subordinate Judge's Court 
against certain mokhassadars for the recovery of 
Katubadi for Faslzs 1:00 to 1804 and a decree 
was passed in the zemindar’s favour. He 
also filed O. S.No. 11 of 1900 in the District 
Court, Krishna, against certain mokhassadars 
for Katubadi for Faslis 1306-08 and a decree 
was passed. The plaintiffs in the present 
suit allege that the defendants in all these 
suits the plaintiffs themselves and many 
others are sharers in the mokhassa village, 
that the Katubadi was gecreed to the zemindar 
as being jointly and severally payable by them 
all and that in execution of decrees, the 
zemindar attached the properties of the plain- 
tiffs and realised from them the amounts of 
the decrees, and that the defendants in these 
cases were bound to pay Katubadi on the 
extent held by them. 

The defendants contend that no suit will 


lie against such of them as were not parties 
to the two original suits of the zeminder 
and that the suits were time barred, among 
various other pleas. Issres Nos. 2 and 3 
raised the question “whether the suit istime- 
barred” and “whether a suit for contribution 
lies against those defendants who were no 
parties to the original suits.” The Sub-Judge 
held that the suit was not barred by limita- 
tion and as the mokhassadars were jointly 
and severally liable to the zemindar’s claim 
though ihe latter chose to sue only the 
plaintiffs, the plaintiffs’ suit for contribution 
would lie. Defendants Nos. 1 to 4 preferred 
this revision petition alleging among various 
grounds that the lower Court has not'dealt'at 
all with the defendar.t’s contention that the 
defendants were not liable because at the 
time of thealléged payment by the plaintiffs, 
the semindar’s claim to recover anything from 
the defendants was barred and that the pre- 
sent defendants not having been made parties 
to the original suits and the present plaintiffs 
not having pleaded therein the joint liability 
of these defendants along with this suit for 
contribution cannot lie. 

Mr. P. Nagabushanam, for tha Petitioner, 

Mr. P. Narayanamurti, for the Respondents. 

Judgment.—this is a petition under / 
section 25 of the Provincial Small Cause’ 
Courts Act. The decree of the Subordinate 
Judge which I am asked to revise ‘was 
passed in a suit instituted by thé re- 
spondents for contribution in respect of cer- 
tain payments made by them in satisfaction of 
two decrees for rent obtained by the common 
zemindar of the plaintiffs and the defendants 
who are mokhassadars in the zemindary. It is 
urged in the firstplace that the finding on 
the third issues is that the plaintiffs and 
defendants were jointly and severally liable for 
the rents is unsupported by evidence. But, 
this objection is not specifically taken in the 
petition and cannot, therefore, be allowed 
to be made. The same observation applies 
to the argument urged with reference to the 
Subordinate Judge’s decision on the seventh 
issue and to the question us to costs. The 
defendants are also clearly liable to pay 
interest on the amount paid by the plaintiffs 
for the share of rent due from the former. 
The other question raised is of some import- 
ance, but 1 do not think it involves any real 
difficulty. On the date of the institution of the 
present suit, the right of the landlord to 
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recover rent from the defendants for the 
Faslis .covered by the two decrees was 
admittedly barred and hence it is contended 
that the claim of the plaintiffs for contribu- 
tion must also be barred, although tlie pre- 
sent suit was instituted within three years 
of the date of payments by the plaintiffs in 
respect of which contribution is claimed. It 
is not disputed that the case is governed 
by article 6 of the Limitation Act and 
that article provides that time begins te run 
from the date of payment by the plain- 
tiffs. The plaintiffs’ cause ofaction against 
the defendants is not {he same as that of the 
Tandlord. The former’s cause of action is 
based on grounds of equity which would come’ 
into operation only if and when the plain- 
tiffs were compelled to discharge and in 
fact actually discharged not only their proper 
share of the liability but also the liability of 
the defendants to the common grantor 
{see Tirupati Raju v. Rajagopals Krishna 


Raju (1), Torab Alikhan v. Nilruttan 
Lal (2), Halsbury’s Laws of England, 
Vol. VII, p. 471 and Pomeroy’s Equity 


Jurisprudence, Volume VI, sections 915 to 
917))]. But it is urged that it is hard 
or at ‘all events anomalous that the right 
of the landlord should be barred and the 
laintiffs should yet recover the amount 
which the defendants were primarily 
to the former. But I do not see any 
ip or even anomaly in theposition. The 
the defendants’ obligation to the 
different from that of their cbliga- 
ndlord and it. does not follow 
the defendants might have 
against the latter that 
should be available to 

mer. (See Pomeroy’s 
Volume VI, section 
Tirupati Raju v. 
mshna Raju (1) the original 
creditor’s remedy, if sought to be enforc- 
ed at the date of the institution of the 
suit for contribution, would also have been 
barred, but in spite of that fact it was 
held that the suit of the plaintiff in that case 
was not barred. The petition must, therefore, 
be dismissed with costs. 














Petition dismissed. 
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(s. c. 1 M. W. N. 852.) 
MADRAS HIGH COURT. 
CURIMINAL Revision PETITION No. 308 
or 1910. 
CrisinaL Revistoy Case No. 371 or 1910. 
December 7, 1910. : 
Present:—Sir Ralph Benson, Judge, 
_ and Mr. Justice Sankaran Nair. 
P. S. JAMAL MAHOMED ROWTHER— 
ComPLAINANT—PETITIONER 
; versus 
K. MOIDEEN SA ROWTHER—Accosep 


— RESPONDENT, i 

Powers of committing Magistrate—Case exclusively 
triable by Court of Session—Prima facie ecase—Qoing 
into defence—Criminal Procedure Code (Act V of 
1898), s. 209. 

A Magistrate should not treat a grave offence beyond 
his jurisdiction asa less grave offence in order to 
bring it within his jurisdiction and he should not 
ordinarily gointo the defence evidence ina case 
triable exclusively by the Court of Session in which 
a prima facie case for committal has been made out 
by the prosecution. To do so would be to take upon 
himself the function of a superior Court. 


- Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the order of the Third 
Presidency Magistrate, Georgé Town, Madras, 
‘dated 30th June 1910, in Calendar Case No. 
322 of 1910. 

-Facts.—tThe charge in this case was 
one of fabricating false evidence to wit a 
registered document and using the same as 
genuine in a judicial proceeding on 22nd 
August 1909 at the High Court, Madras, under 
sections 193 and 198, Indian Penal Code. 


. The complainant presented an insolvency 
petition on 24th July 1908 aad the accused 
got the assignment of a decree debt on 
15th April 1948 and became an oppos- 
ing creditor. The accused in the course of 
the enquiry caused to be produced a certain 
document alleged to have been executed by 
one Velan in favour of the complainant on the 
22nd August 1908 fora loan of Rs. 50 and 
said to have been discharged on 4th November 
1903. The Insolvency Commissioner held 
that there was strong suspicion that the docu- 
ment was a fabricated one attempted to be 
used as genuine and on the motion of the 
insolvent gave sanction to prosecute the ac- 
cused for offences under sections 193 and 
196, Indian Penal Code. On this the com- 
plainant initiated proceedings and lodged a 
complaint before the Presidency Magistrate on 
Ist November 1909. The Magistrate after a 
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fall enquiry discharged the accused. The 
complainant preferred the revision petition to 
the High Court alleging among other grounds 
that the case as disclosed on the evidence of 
the prosecution witnesses involved a charge 
exclusively triable by a Court of Session 
and as such the Magistrate erred in law in 
usurping the functions of a Court trying the 
caseand there was a prima facie case to be 
committed to the Sessions. 

Mr. V. Viswanatha Sastri, for the Petitioner. 

The Orown Prosecutor and Mr. S. Gurusamy 
Chetty, for the Respondent. 

Order.—The Magistrate has dealt with 
the case as oue of fabricating false evidence 
under sections 193 and 195 of the Indian 
Penal Code, but it is really a case of forgery 
of a valuable security under section 467 of 
the Indian Penal Code, and as such is triable 
exclusively by a Courtof Session. No doubt, 
a Magistrate should not treat a grave offence 
beyond his jurisdiction, as a less grave 
offence jn order to bring it within his jurisdic- 
tion; nor should he ordinarily go into the de- 
fence evidence in a case triable exclusively by. 
the Court of Session and in which a prima facie 
ease for committal has been made out by the 
prosecution, since to do so ‘is to take upon 
hitéelf the function of aSuperiorCourt, Wo 
have, therefore, considered the evidence on the 
record with the assistance of the petitioner’s 
Vakil and the Crown Prosecutor, who 
opposes the petition, in order to see whether 
the case ought now to be committed to the 
Sessions, but we have come to the conclusion 
that there is no probability of a conviction 
being obtained if the case is committed, 

This being so, we would not be justified in 
ordering a committal. We, therefore, dismiss 
the petition, 

Petition dismissed. 





(s. c. 80 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
Civ Revisian Cage No. 54 or 1910. 
February 15, 1910. 
Preset: —Mr. Justice Rattigan. 
E. D. SASSOON anv Co., BonBAY— 
PETITIONER 
versus 
KISHEN CHAND— RESPONDENT. 
Insolvency Act (III of 1907), s. 13—Insolvency 
— Execution of decree—Judgment-debtor in jail—Power 
of Insolvency Court to release him. 5 
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When a judgment-debtor is arrested in execution 
of a decree and confined in jail, the Insolvency Court 
has no jurisdiction under section 13, Act III of 1907, 
to order his release. 


In ve Quarme, 8 M. 503, referred to. 


Petition, under section 46 of Act IIT of 
1907, for revision of the order of the Divi- 
sional Judge, Delhi Division, dated the 16th 
December 1909, reversing that of Khawaja 
Tasadduq Hussain, Insolvency Judge, Delhi, 
dated the 4th December 1909, rejecting 
petition for release of respondent. 


Bhagat Ishwar Das, for the Petitioner. 


Judgment.—tThe respondent was 
duly served but has put in no appearance. 


After hearing Mr. Ishwar Das, I am of 
opinion that the judgment of the Divisional 
Judge is erroneous. The judgment-debtor was 
in Jail under the order of the District Judge,. 
passed in execution of decree, and Ido not see 
what power the Insolvency Court has under 
section 13 0f Act IIT of 1907, to direct his 
release. That section clearly pre-supposes 
that the debtor is not already in Jail and it 
gives power to the Court to secure his due 
attendance at the hearing either by taking 
security from him or by leaving him confined 
in the civil prison. I cannotsee that the law 
as expounded in In re Quarme (1 
has been in any respect altered upon t 
point, and I would only add that sectio 
was obviously not intended for the be 
debtors, as no provision is made fo 
plication by them to the Court to t, 
under that section. 


















I accept the petition and s 
order of the lower appella 
that the judgment-debtor 
ed and confined in t 
he was wrongfully 
of the Divisional Judge 
as was specified in the order of the Distric 
Judge under which he was originally im- 
prisoned. 


) 8M. 503 Petition accepted, 
(1) 8 M. 503. 
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(s. c. 12 0. L. J. 602.) 
CALCUTTA HIGH COURT. 
Civit Rute No, 1366 or 1910. 
May 11, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduft. 
_KHETTER MOHAN BHATTAOHARJER 
—APPELLANT 
versus 
SAROMONI DASI—Responpenr. 

Probate Court —Jurisdiction—Ezecutor, whether can 
be compelled to produce funds in Court. 

The Probate Court has no jurisdiction to compel an 
executor to produce the funds in his hands in Court 
for the purposes of investment. Nor has it the power 
of imposing a fine upon him for failure to comply 
with the order of the Court calling on him to produce 
the money. 

Rule against the orders of the District 
Judge of 24-Pergannahs, dated December 21, 
1909 and March 11, 1910. 

Babu Monmotho Nath 
Petitioner. 

Babu Shiba Prosonno Bhatiacharya, for the 
Opposite Party, 


Judgment.—wWe are invited in this 
Rule to set aside an order of an exceptional 
-haracter by which an executor has been 
cted to produce in Court the whole sum 
ging to the estate in his hands for 
ent, and upon default, has been fined 
nd made liable to pay a daily fine of 
t appears that the petitioner 
n Bhattacharjee and theopposite 
bp Dassi took out probate of the 
Lal Das on the 29th August 
was filed in due course 

98 of the Probate and 
the 8th October 
er Mohan also filed 
> an application that they 

might be passed and he might be allowed 
some remuneration. Notice was thereupon 
issued to the executrix Saromoni Dassi to pro- 
duce her accounts. She did not produce any 
accounts and alleged that the estate had been 
managed by the co-executor Khetter Mohan 
alone. Inthe petition of Kheter Moban it 
was stated that he had in his hands the sum 
ot Rs. 2,161 to the credit of the estate. The 
District Judge thereupon directed that the 
money should be deposited in Court and in- 
vested in Government securities. Sab- 
sequently Khetter Mohan made another 
application in which he stated that the sum 
mentioned in his previous application was the 


Mukerjee, for the 
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balance in his hands up to August 1909, that 
subsequently various sums had been lent out 
to different debtors, and that at the date of 
the order the cash balance in his hand was 
Rs. 1,052. He added that in accordance with 
the direction of the Court, he had invested a 
portion of the balance in Government securi- 
ties and that he had about Rs. 104 in his 
hands. These facts were brought to the notice 
of the Court on the 11th March 1910, and the 
petitioner further expressed his willingness 
to produce the ornaments and the hand-notes 
received by him from the debtors to whom the 
sums had been lent out. The District Judge 
did not make any enquiry into the trath of 
these representations, but on the llth March 
1910, directed the petitioner to produce the 
whole of Rs. 2,161 in Court; he further order- 
ed that if the executor failed to produce the 
sam, he would be fined Rs. 100 and would also 
be liable to pay a daily fine of Rs. 10. We 
are now invited to set aside this order as 
made entirely without jurisdiction. The 
learned Vakil who has appeared to show cause 
on hehalf of the executrix Saromoni Dasi has 
mot disputed that the order of the Court below 
was made without jurisdiction. In fact an 
examination of the provisions of the Probate 
and Administration Act shows that the Pro- 
bate Court has no jurisdiction to compel the 
executor to produce the funds in his hands 
in Court for the purpose of invest- 
ment. Section 90 of the Probate and Ad- 
ministration Act shows that the executor has 
power to dispose of even immovable properties 
unless there is some restriction imposed in 
this behalf by the Will. Sestion 98 further 
requires the executor, within six months from 
the grant of probate or within such further 
time as the Court which granted the probate 
may from time to time appoint, to exhibit in 
that Court an inventory containing a full 
and true estimate of all the property in his 
possession and of all the credits and also all 
the debts owing by any p&rson to which the 
executoris entitled in that character. The 
executor is further directed within one year 
from the grant of probate or within such 
further time as the Court may from time to 
time appoint, to exhibit an account of the 
estate showing the assets which have come to 
his hands and the manner in which they have 
been applied or disposed of. If an executor 
fails to file an inventory or to produce an ac- 
count, as directed by section 98, his liability 
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is two-fold. ‘In the first place, under section 
50 the grant may be revoked if it is establish- 
ed that hé has wilfully and without reason- 
able cause omitted to exhibit the inventory or 
account in accordance with section 98 
or has exhibited an inventory or account 
which is untrue in a material respect. In 
the second place, sub-section (4) of section 
98 makes the exhibition of an intentionally 
false inventory or account under the section, 
an offence under section 193 of- the Indian 
Penal Code, while sub-section (3) shows 
that intentional omission to comply with a 
requisition by the Court to exhibit an in- 
ventory or account amounts to an offence 
under section 176 of the Indian Penal Code. 
Reference may also be made to sections 146 and 
147 of the Probate and Administration Act, 
which provide that if an executor misapplies 
the state of the deceased or subjects it to loss 
or damage, he is liable to make good the loss 
or damage so occasioned; and if he occasions 


any loss to the estate by reason of his neglect’ 


to get in part of the property of the deceased, 
he is also liable to make good the amount. 
Now, in the case before us, the inventory and 
accounts were filed on the 8th October, 1909. 
So far as we can gather from the records, the 
accounts have been passed. No action, 
therefore, could be taken under section 50 of 
the Act for revocation of the grant nor could 
the petitioner be prosecuted for offences 
punishable under sections 178 and 193 of the 
Indian Penal Code. It follows consequently 
that the order made by the District Judge for 
the production of the amount in Court for the 
purpose of investment was wholly unauthoris- 
ed and in excess of his power, and the subse- 
quent order, imposing a fine upon the peti- 
tioner for failure to comply with the previous 
order, was equally without jurisdiction. We 
are unable to appreciate upon what possible 
view of the law, the District Judge passed 
orders of this description. It is conceivable 
he supposed that he was acting under the pro- 
visions of the Guardians and Wards Act which 


entitle the Court by which a guardian has ` 


been appsinted to impose a penalty upon him, 
if he fails to comply with a requisition for 
exhibition of accounts or for payment into 
Court of the balance due from him on the ac- 
counts delivered. There are, however, no 
corresponding provisions in the Probate and 
Administration Act. The learned Vakil for 
the opposite party has suggested that the 
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estate has been improperly administered and 
that in fact it has been squandered away by 
her fellow executor, and has invited us to 
directan enquiry into this matter. In our 
opinion, it is impossible for us to accede to 
this prayer in the present proceedings. It is 
open to the beneficiaries to bring a suit for 
administration of the estate or to take ap- 
propriate proceedings against the executor, 
if the estate has been mal-administered. But 
the position is quite obvious that the relief 
which has been summarily granted by the 
District Judge in favour of the opposite 
party is not contemplated by the provisions 
of the Probate and Administration Act. 

The result is that this Rule is made 
absolute and the order of the District Judge 
madeon the 2156 December, 1909, and all 
orders subsequent thereto discharged. We 
make no order as to costs. 

Rule made absolute. 





: (s. c. 12 0. L. J. 618.) 
-CALCUTTA HIGH COURT. 
Crvit Rute No. 1670 or 1910. 
May 2, 1910. 
Present: _—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
Khondkar ABDUL BASIR—Petity 
Versus 
PANCHKOWRI— Opposite 
Criminal Procedure Code (Act V of 
476—Sanction to prosecute—Hueg 
whether judicial proceeding. 
An execution proceeding is 
within the meaning of seci 
Procedure Code, and conse 
engaged in such a protes 4 
an order under that se 
its notice that offences; 
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the process of the Court, t 1199 Fae SI 
Bhola Nath Dey v. The “90 es doy] 6 ben 
30r. L. J. 142 and DéRorjo9g g PRU stuany 


Chandra Chatterjee, 10 CO. Lòc, 
10 Gr. L. J. 564, followed. 


Rule against the order dwg əuo 
Serampur, dated August 2 Wowor, 

Babu Atulya Charan Bose, for on a 

Judgment,—We areik k í 
Rule to set aside an order made o ‘sy 
below on the 23th August 1909 ut Su 
195 of the Code of Criminal Proed 84 ur 
appears that the Nazir was ordered 124 
Court to deliver possession of a parcel Up 
to a decree-holder. The Nazir went kN 
spot on the 25th July 1909, and tried to deliver 


aint 
10} uz : Mba gy 
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possession when he was obstructed by several 
persons some of whom also assaulted him. 
The result was that he could not.-deliver 
possession and submitted a report to that 
effect to the Court. The learned Munsif 
thereupon issued notices to the -persons who 
had assaulted the Nazir tu show cause why 
they should not be prosecuted. He held a 
preliminary enquiry under section 476 of the 
Criminal Procedure Code, and on the 9th 
Augusi}1909, made an order under that section, 
Upon the evidence adduced before him, he 
came to the conclusion that they had 
deliberately obstructed the Nazir in the dis- 
charge of his duty, had assaulted him, and 
had committed offences under sections 147, 
186 and 353 of the Indian Penal Code. Sub- 
Sequently, the learned Munsif, for some un- 
explained reason, reviewed his order on the 
26th August; he held that he had no jurisdic- 
tion io make any order under section 476, 
as the offences alleged-to have been commit- 
ted had not been brought to his notice in the 
course'of a judicial proceeding. In support 
of this view, he relied upon the decision of 
this Court in the cases of Hara Oharan 
ookerjee v, King-Emperor (1) and Kanto 
Ram Das v, Gobardhan Das (2). The result 
was tbat he cancelled his previous order, and 
then proceeded to deal with the matter under 
section 195 of the Criminal Procedure Code. 
The order; however, which he recorded under 
that section Was not properly drawn up, and 
might, in fack, be treated as one within the 
terms of section 476. We are now invited 
to set aside this order onthe ground that 
it was not open to the learned Munsif to 
make any order under section 195, inasmuch 
as. no application had been made to him by 
any person for sanction to prosecute the peti- 
tioner under that section and the order as 
drawn up did not grant sanction to any specified 
person, In our opinion, if it be assumed that 
the order made on the 26th August 19C9 under 
section 195 of the Criminal Procedure Code 
is open to criticism, the proper course to fol- 
- low is to dischaige that order and restore the 
order under section 476 which was erroneously 
re-called. The decisions of this Court in the 
cases of Bhola Nath Day v. The Emperor (3) 


(1) 32 0. 367;9 C. W. N. 364; 1 ©. L. J. 161; 2 Cr. 
L. J. 110. 

(2) 35 C. 133; 7 Cr. D. J. 159. 

(8) 100. W. N. 55; 3 Or. D. J, 142, 


and Dakhineswar Misra v. Haris Ohandra 
Chatterjee (4), show that an execution pro- 
ceeding is a judicial proceeding within the 
meaning of section 476, and that consequently 
theCourt, while engaged in sucha proceeding, 
is competent to make an order under that sec- 
tion, if the fact is brought to its notice that 
offences have been committed while the process 
of the Coart was attempted to be enforced. 
There can be no question, in our opinion, that 
theorder of the 9th August 1909 was properly 
made and should never have been revoked, 
The result is that this Rule is made absolute, 
the order of the 26th Avgust is discharged and 
that of the 9th August restored 


- Rule made absolute. 
_ (4) 10C. L. J. 450; 4 Ind. Cas. 368; 10 Cr. L, J. 564, 


Á 


(s. c. 12 C. L. J. 624.) 
| CALCUTTA HIGH COURT. 
_ Crvit Rones Nos. 575 And 587 or 1910. 
February 28, 1910, 
Present; —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
GOPAL LAL MANDAL—Puatstirr— 
PETITIONER 
VETSUS ` 
SURESH CHANDRA MUKERJI— 
DereNDANT— OPPOSITE Panty. 

Arbitration—Award not submitted on due date— 
Procedure to be followed by Court. 

Where theaward of the arbitrators was not sub- 
mitted to the Court on the day fixed, the reference 
should be considered as ineffectual and set aside. 
After that, the obvioua course fo follow is, to fix a date 
for the hearing of the suit, so as to enable the parties 
to appear and adduce evidence in support of their 
respective cases. Whore this course was not followed 
and the suit was dismissed for default, the order of 
dismissal was set aside-by the High Court and the 
suit remanded for a proper decision. 

Civil Rules against the order of the Suab- 
Judge of 24-Pergannahs, dated November 
23, 1909. 

Babu Buranashibesi 
Petitioner. 


Judgment.—wWe are invited in this 
Rule to set aside an order of dismissal of a 
suit for rent made by the Subordinate Judge 
of 24-Pergannahs on the 23rd November 
last. It appears that the matter in con- 
troversy between the parties was referred 
to the arbitration of Saroda Prosad 
Chowdhuri and Shyama Charan Das. A 
writ was issued to them on the 18th 


Makerjee, for the 
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August, 1909, and the 24th September 
fixed for the submission -of their award. On 
the latter date, upon the application 
of the arbitrators ihe time for submission of 
their award was extended to the 23rd Novem- 
ber. On that date, however, the award was 
not submitted. The learned Subordinate 
Judge thereupon proceeded to hear the suit 
and recorded the following order: “No one 
appears on plaintiff's behalf. There is no 
response to repeated calls. Defendant’s 
pleader states, his client is not present, which 
meaus he has no instructions. The order 
for reference to arbitration is set aside and 
the suit is dismissed for default.” The 
plaintiff then applied to this Court and ob- 
tained the present Rule, to which no cause 
has been shown. We are unable to discover 
on what grounds the Subordinate Judge made 
this extraordinary order. As already stated, 
the 23rd November was fixed for the submis- 
sion of the award of the arbitrators. As the 
award was not submitted on that day, the 
reference fell through, and the Subordinate 
Judge could properly hold that the order of 
reference to arbitrators should be set aside. 
But-the obvious course to follow after this, 
was to fix a date for the hearing of the suit 
so as to enable the parties to appear and 
adduce evidence in support of their respec- 
tive cases. Without following this course, 
the Subordinate Judge proceeded to dismiss 
the suit for default. This order cannot be 
supported on any conceivable ground. The 
Rule is, therefore, made absolute and 
the order of the Court below set aside. 
The Subordinate Judge will fix a date for 
the hearing of the suit, so as to give the 
parties opportunity to adduce evidence in 
support of their allegations, and will then 
proceed to decide the case on the merits. 
The costs of this Rule will abide the result 
of the suit We assess the hearing fee at 
one’ gold mohur. 
Rule made absolute ; cases remanded. 
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CALCUTTA HIGH COURT. 
'APPLIGATION No. 3443 or 1910. 
November 22, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 

In re ABIRUDDIN AHMED— PETITIONER. 

Legal Practitioner —Misconduct—Removal from the 
volls—Re-admission—High Court, power of. i 

An order of disbarment of a legal practitioner 19 
not necessarily final or conclusive for all time. 

Thongh the name of a legal practitioner may have 
been removed from the rolls by the High Court by 
reason of professional misconduct or criminal con- 
viction, the Court may in its discretion re-admit him, 
jf satisfied that during the interval which has elapsed 
since the order of removal was made, he has borne an 
unimpeachable character andmay with propriety be 
allowed to return to the practice of an honorable 
profession. 

Application made by a Muktear to be re- 
instated in practice. 

Moulvi Waheed Hossein, for the Petitioner. 

Babu Ram Charan Mitter, Senior Govern- 
ment Pleader, Contra. 


Judgment.—tThis is an application 
by one Abiruddin Ahmad, wh was formerly 
a Muktear and practised as such in the Cri- 
minal Court ab Rampore Boalea in the Dis; 
trict of Rajshahi. On the 28th January, 
1903, he was dismissed by this Court 
under section 12 of the Legal Practitioners 
Act of 1879, on the ground that he had been 
convicted of a criminal offence, namely, an 
offence under section 363 of the Indian 
Penal Code, implying a defect of character 
which rendered him unfit to be a Muktexr. 
On the 23th July, 1910, the present-applica- 
tion was made with a few to the re-instate- 
ment of the petitioner on the ground that 
since his dismissal he had borne an honour- 
able character and had suffered considerable 
pecuniary loss. The application is supported 
by certificates as to the character of the 
petitioner and his present circumstances. 
These certificates are signed, amongst others, 
by the Janior Guvernment Pleader of Raj- 
shahi, members of the legal profession in 
that District, and other gentlemen occupying 
positions of responsibility. Notice of the ap- 
plication has been served upon the learned 
Government Pleader, who has been heard 
and has placed before us facts which he has 
ascertained from the District Judge of Raj- 
shahi as to the previous - conduct and . 
character of the petitioner. Two questions 
arise upon this application (of which we take 
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cognizance under the special direction of the 
Hon’ble Chief Justice), namely, first, whether 
it is competent to this Court, after a legal 
practitioner has been removed from the roll 
to re-instate him, where the atonement of a 
long period of good conduct is offered; and, 
secondly, if the Court has the power to 
make an order of this description, whether 
an order in favour of the petitioner ought to 
be made in the circamstances of the present 
case. 

In so far as the first of these questions is 
concerned, there can, in our opinion, be no 
room for controversy that it is open to a 
Court, when a legal practitioner has been 
dismissed for misconduct of any description, 
in the widest sense of the term, to re-admit 
him after the lapse of time, if he satisfies the 
Court that he has in the interval conduct- 
ed himself honourably and that no objection 
remains as to his character and capacity. In 
one of the earliest cases on the point [King v. 
Greenwood (1)], where an attorney, about 
two years previously, had been struck off the 
roll for mal-practice, and was, upon petition, 
re-instated, the Court declared that the 
striking off the roll was not to be understood 
“Nasa perpetual disability, but was sometimes 
Only meant as a punishment and might be 
considered inthe light of a suspension only, 
if thaCourt saw good causa. Againin an 
Anonymous Case (2), a solicitor who had been 
struck off the roll for misconduct, was restored 
after ten years, during which period he had 
amidst great privation and suffering, main- 
tained an irreproachable character; his 
application was supported by a memorial 
signed by a very large number of solicitors. 
Sir John Romilly, M. R., said that though 
he was very properly struck off, yet consider- 
ing the great length of time that had 
elapsed and the great suffering that he had 
endured, and considering the testimonials 
to his good behaviour and conduct and 
absence of opposition from the Law Institu- 
tion, he might be restored tothe roll. In the 
course of argument in this case, counsel in 
support of the motion referred to the case of 
In ve Smith, before Lord St. Leonards, 
in which Smith’s name, after having been 
struck off the roll for some irregularity in 
practice as Master Extraordinary, was ordered 


(1) (1760) 1 W. BL. 222, 
(2) (1852-53) 17 Beay. 475. 
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to be restored, but with a proviso that he 
should be suspended from practising for six 
months. Another instance in which a 
similar order was made is to be found in the 
case of In re Robins (3). A very instructive 
case is that.of In re Pyke (4). Pyke was an 
Attorney; in 1836, after he had practiséd 
for about six years, his name was struck off 
the roll ab his own request in order that he 
might be called to the Bar. In 1£38, he was 
called to the Bar; in 1843, he was disbarred 
by the Benchers on account of professional 
misconduct, namely, participation by previous 
agreement in the profits of an Attorney. 
This decision was affirmed on appeal by the 
fifteen Judges. In November, 1845, Pyke 
applied to the Court to be restored to the 
roll of Attorneys, but his application was 
refused. J27e Pyke (4). In 1865, he applied 
again to be re-admitted as an Attorney, bit 
this application also was refused {In re Pyke 
(5)1. Inthe same year, Pyke renewed his 
application and was re-admitted [Bx parte Pyke 
(6)]. Cockburn C. J., after observing that 
the same honour and the same integrity 
which are essential to the character and 
position of a Barrister, are also necessary 
to the character and position of an Attorney, 
and that dishonest or dishonourable couduct 
which unfitted a man to ba at the Bir, was 
sufficient to exclude him also from the other 
branch of the profession, held that both on 
principle and precedents, sentences of 
exclusion from either branch of the profes- 
sion need not necessarily be exclusion for 
ever. The test to be applied is, in the 
words of the learned Chief Justice, whether 
the sentence of exclusion, however right, 
has had the salutary effect of awakening 
in the delinquent a higher sense of honour 
and duty, and whether in the interval his 
conduct had been so irreproachable that. 
notwithstanding a delinquency in early life, 
he might be safely entrusted with the 
affairs of clients and admitted to an 
honourable profession without thit profession 
suffering degradation. An application to 
strike off the rolls or re-admit to them, 
ought not to be looked at with respect to the 
punishment of the individual himself. The 
Court has a duty to perform to the suitors 

(8) (1865) 34 L. J. Q. B. 121; 11 Jur. (xN. s.) 504, 

(4) (1845) 1 New Practice Cases 330. 

(5) 11865) 6 B. & S. 703; 34 L. J. Q. B. 121. 

(6) 6 B. & S. 703, at 707; 84 L. J. Q. B. 220, 
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and to the profession of the law, and is 
bound to see that the persons admitted to it, 
are persons on whose integrity and honour 
reliance may be placed, persons whose conduct 
has been such as to inspire confidence in their 
character. A very similar view was taken 
in the case of In re Brandreth (7) in which 
it was ruled that “the Court has power, even 
where itis proved that a conviction for an 
offence against the criminal law has taken 
place but the atonement of along period of 
good condnct has been offered, to restore a 
Solicitor to the rolls.” In 1879, the name of 
Brandreth was struck off the rolls upon 
proof of a conviction for obtaining money by 
false pretences from clients. In 1883, an 
application was made by him to be restored 
to the practice of his profession. This was 
refused by Grove and Mathew, JJ, and a 
similar application made in 1886 to Grove 
and Stephen, JJ., met with the same fate. 
In 1891, however, Lord Coleridge, O. J., with 
the coucurrenc: of Mathew, J., held that 
sufficient grounds had ben made out to 
restore him to the rolls. Qne of the grounds, 
upon which the learned Chief Justic2 proceed- 
ed, was that the petitioner who had heen 
for twelve years off the rolls produced a very 
strong body of evidence that during the 
whole of that time he had conducted himself 
irreproachably. He added that there should 
be no occasion on which it was absolutely, as 
A point or rule of law, impossible fora man 
to redeem his character; and thatifa man 
had done his very best so to redeem his 
character,” he might be entitled tə the 
indulgent consideration of the Court. Inthe 
course of his judgment, the learned Chief 
Justice mentioned an unreported case of 
another solicitor, Barber, who was prosecuted 
for complicity in a fraud as to a Will, convict- 
ed and sentenced to transportation in 1843; 
as a result, his name was removed from the 
rolls, but he was subsequently re-admitted 
by the Court of Queen’s Bench, after three 
applications for reinstatement had been 
refused, twice by that Court in 1850 and 
1851, and once by the Master of the Rolls in 
1854. See this matter reported at one stage 
in In re Barber (8). Cases are also to be found 
in the reports, where the application for 
reinstatement has peen entertained but refused 
nxt (1896) 60 L J. Q. B. 501; 641 T. 739; 39 W. 


(8) (1854) 19 Beav. 378. 
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on the merits [ Hz parte Frost (9), where a soli- 
citor had been convicted of seditious practices ; 
In re Hawden (10) where a solicitor had been 
twice convicted of conspiracy to extort money 
by means of libels; In re Garbett (11) 
where the solicitor, who had been con- 
victed of forgery, R. v. Garbett (12), had 
received a pardon and was dismissed in 1849 
on account of perjury in an affidavit of 
iucrease, concealed the fact of conviction for 
forgery in his application for reinstatements ; 
and, In re Poolle (15) where an attorney, who 
had been dismissed for misappropriation of 
moneys of a client, subseqnently became ban- 
krupt and applied for re-instatement without 
any offer of separation.] The case of In 1e 
Lamb (14), is clearly distinguishable and 
shows merely that when the dismissal has a 
permanent effect under statutory provisions, 
order for reinstatement is not permissible. 

The principle deducible from the long series 
of English decisions, we have just reviewed, 
has been adopted in the American Courts, and, 
it is regarded there as indisputably settled 
that an order or judgment of disbarment is not 
necessarily final or conclusive for all time, but 
an attorney who has been disbarred may be re- 
instated, on motion or application, for reasons 
satisfactory to the Court. Thus, in Boston 
Bar Association v. Greenhvod (15), it is stated 
that the removal of an attorney from office 
may be absolute, leaving the party to apply 
to the Court-for re-admission if his offence is 
of such akind that after a lapse of time he 
can satisfy the Court that he has become 
trustworthy, or the removal may be for a 
stated time if the Court is of ‘opinion that the 
interests of the public will thereby bė 
sufficiently protected. Again, in the case of 
In re Palmer (16), the test for re-instatement 
is thus formulated: looking at the life and 
conduct of the attorney prior to the disbar- 
ment, have his life and conduct since that timé 
been such as to satisfy the Court that if re- 
stored to the Bar, he will be upright, honour- 


(9) (1815) 1 Chitty 558 note. 
(10) (1841) 9 Dowling Pr. Ca. 970; 5 Jur. 508. 
ts cere 18 C. B. 403. 
(12) (1847) 2 Car. Kir. 474; 1 Den. C. C. 236; 2 
Cox C. C. 448, 

(18) (1869) L. R. 4 C. P. 350; 38 L. J. C. P. 216; 17 
W. R. 735. 

(14) (1889) 23 Q. B. D. 477; 68 L. J. Q. B. 450; 6l 
L. T. 374; 87 W. R. 665. 

(15) (1897) 168 Mass. 169; 46 N. E. 568. 

(16) (1894) 9 Ohio C. C. 55, at p. 7O. 
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able and honest in all his dealings ? will 
his restoration to the Bar be compatible with 
a proper respect cf the Court for itself and 
with the dignity of the profession? See also, 
In re Boon (11), In re Treadwell (18), In re 
King (19), Inre Enright (20), In re Burris (21), 
In re Essington (22), In re Weed (23), In re 
Newton (24), In re Simpson (25) and In re 
Sullivan (26). 

The view taken in the English Court 
has- also been adopted by the High Court 
of Australia in a recent decision [ Incor- 
porated Law Institute v. Meagher (27)], where 
the authorities and the principles which 
underlie them are ‘elaborately discussed. In 
1896, Meagher was struck off the roll of 
solicitors, as he had been party to a conspiracy 
to prevent the course of justice. In 1904, he 
applied to be re-admitted to practice. The 
Court refused the application, but intimated 
that the application'would probably be granted 
if renewed after Ist June 1906, provided 
evidence was given of continued good conduct; 
in 1906 the application was renewed, but re- 
fused, as his conduct in the interval had been 
unsatisfactory. In 1909 he renewed his ap- 
plication again. The Supreme Courtof New 
South Wales held that it was bound to re- 
admit the petitioner by reason of the 
promise made in 1904, unless it was proved 
that he had been meanwhile guilty of mis- 
conduct. Upon appeal by the Incorporated 
Law Institute, the order of re admission was 
discharged. Jt was ruled by the High Court, 
first, that \the order of re-admission, quite as 
much as anserder of removal or suspension 
was essentially jadicial in its nature and 
liable to be challenged in appeal; secondly, 
that a Judge is not entitled tobind himself or 
his successor by a promise as to future action 
on problematical facts; thirdly, that the 
question was not one of fact, but of proper 
inference to ba drawn from relevant facts 
clearly ascertained, namely, whether in spite 
of previous misconduct which had already 


(17) (1898) 90 Fed. 793 

(18) (1896) 114 Cal. 24; 45 Pac. 993. 

(0) (1896) 54 Ohio 415; 43 N. E. 686. 

(20) (1897) 69 Vermont 317; 87 Atl. 1046, 

(21) (1905) 147 Cal. 370; 81 Pac. 1077. 

(22) (1904) 32 Colo 168; 75 Pao. 394. 

(23) (1904) 30 Montana 456; 77 Pac. 50. 

(24) (1902) 27 Montana 182; 70 Pac. 510 at p. 982, 
(25) (1903) 11 North Dacota 526; 93 N. W. 918. 
(26) (1904) 185 Mass. 426; 70 N. E. 421. 

(27) (1909) 9 Com. L., R. 655. 
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grievously tainted his reputation and led 
to the order of dismissal, he had affirmatively 
satisfied the Court that he was a fit and pro- 
per person to stand in the ranks of an honour- 
able profession and in whom tha public might 
repose unbounded confidence. Upon a re- 
view of the facts, the Court reversed the 
order of re-admission, as it was not satisfied 
that if the petitioner was restored to the roll, 
he might not actin a similar manner when 
opportunity offered. 

These cases amply establish the position 
that in so far asthe English and American 
Courts are concerned, though the name of a 
legal practitioner may have been removed 
from the rolls by reason of professional mis- 
conduct or criminal conviction, the Court 
may in its discretion re-admit him, if satisfied 
that during the interval which has elapsed 
since the order of removal was made, he 
has borne an unimpeachable character and 
may with propriety be allowed to return 
to the practice of an honourable profes- 
sion. 

The doctrine just explained has been 
adopted in this Court, as well-founded on 
principle, and we have been able to trace 
instances in which similar orders have been 
made with respect to an Attorney, “Ln re 
Pearson, In re Cockerell Smith 1, A Vakil, 
[In ve Rup Nath Banerji } and a pleader, 
[in ve Kally Prosonno Cha!terjee, In re’ 
Nabin Krishna Mukerji]. On the 18th June; 
1867, this Court (Peacock, ©. J., Norman 
and Phear, JJ.,) removed from the rolls 
an Attorney, by name Pearson, for gross 
professional misconduct. Sir Barnes Pea- 
cock quoted with approval the observation 
of Lord Mansfield in Hxparte Brounsall (23), 
that the test to be applied was, whether 
the conduct of the Attorney was such as made 
it proper that he should continue a member 
of a profession which should be free from all 
suspicions. The other learned Judges con- 
curred in the view that the misconduct was 
of such a grave character that Pearson should 
be struck off the roll of Attorneys. On the 
llth January, 1870, Pearson applied to be re- 
admitted, and produced numerous certificates 
to show that since his removal he had con- 
ducted himself as a strictly honourable man. 
This application was refused on the 18th 
January, 1870. On theldth February, 187], 


(28) (1878) 2 Cowper 829, 
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Pearson made another application, upon 
which no action was taken, as Norman C. J, 
with the concurrence of Phear, J. thought 
that the application was premature. On the 
26th March, 1872, Pearson renewed his ap- 
plication, and counsel on his behalf relied 
upon the cases of In re Pyke (6), Inre Poole 
(13) and In re Robins (4). On the 16th 
April, 1872, Sir Richard Couch, C. J., with 
the concurrence of Jackson and Markby, JJ., 
directed Pearson to be re-admitted to the roll 
of. Attorneys, Again, on the 22nd December 
1375, Cockerell Alfred Smith was removed 
from the roll of Attorneys, by Garth, C. J., 
Phear and Pontifex, JJ., forgross professional 
misconduct (misappropriation of the funds 
of a client); but subsequently, he was re- 
admitted by Garth, C. J., and Markby, J., on 
the 25th February 1878, as he had, in the 
interval, done his utmost to make amends 
for his conduct, and produced a number of 
testimonials to show that he had honourably 
conducted himself since his name was re- 
moved. On the 2lst January, 1878, a Full 
Bench of this Court (Sir Richard Garth, C. 
J., Kemp, Jackson, Markby, Ainslie, Birch 
aud Mitter, JJ.,) directed the name of Rup 
Nath Banerji to ba struck off the roll of 
Vakils of this Court on the ground of grave 
professional misconduct, “because he had 
proved himself unfit to be trusted with the 
.condact of business in the interest of clients, 
and had, when called upon to show cause, 
greatly aggravated his offence by the very 
dishonest manner in which he had dealt with 
the Court.” Lrter on, on the 12th March, 
1890, another Fall Bench of this Court (Sir 
_Comer Petheram, ©. J., Nerris, O’ Kinealy, 
Macpherson, and Ghose, JJ.,) re-admitted him 
to the roll of Vukils, on the ground that he 
had, in the interval, borne an irreproach- 
able character, and that he had kept up his 
connection and acquaintance with the practice 
of thelaw. Similarly, one Kally Prosonno 
Chatterjee, a Junior Grade Pleader who 
practised in the Small Cause Oourt at 
Sealdah, was struck off the roll on the 14th 
August 1878 by Markby and Prinsep, JJ., on 
account of grave professional misconduct 
(misappropriation of funds placed at his dis- 
posal by a client for the institution of a suit 
which he never filed). Onthe 6th April 
1880, a petition submitted by him for res- 
_toration was rejected on the ground that 
it was irregular, because it had not been 
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presented by way of motion. On the 15th 
July 1881, an application made by him in 
that behalf was refused by Garth, C. J. and 
Prinsep, J. Some years later, he renewed 
his application, and on the 8th January 1855, 
Prinsep and Pigut, JJ. ordered him to be re- 
stored, on the ground at the time that had 
elapsed since the order of dismissal and the 
certificates of his character in the interval, 
indicated that he had been sufficiently punish- 
ed for his misconduct and hadshown sufficient 
promise for future good behaviour. Finally, 
one Nabin Krishna Mukerji, who practised as 
a second grade Pleader and was convicted and 
sentenced to a term of rigorous imprisonment 
for an offence under the Ragistration Act 
[Nabin Krishna v. Russick Lall (29)], was re- 
moved from the roll of Pleaders by order ofa 
Division Bench of this Court (Pigot and 
O’Kinealy, JJ.) on the 16th January, 1885. 
Subsequently, on the 19th March, 1883, by 
an order of the same two learned Judges, he 
was restored on the production of certificates 
of character. The recent decisions in In re 
Abinash (80) and Inve Chanda Singh (31) 
which were given upon applications for re- 


view of judgment and are consequently not- 


directly in point, also indicate the nature 
and extent of the disciplinary jurisdic- 
tion of the Court in this class of cases. In 
fact, that a Court which has taken such ac- 
tion may re-consider tho matter, is clear from 
the direction given by the Judicial Com- 
mittee in Smith v. Justices of Sierra Leone 
(32). These cases make it manifest that this 
Court has, in more than one instance, ex- 
ercised the power it possesses to restore to 
the rolls a legal practitioner whose name had 
been struck off by reason of grave misconduct 
or conviction for a criminal offence. The 
only other question, therefore, which arises 
for consideration is, whether in the circum- 
stances of the present case, an order of this 
description ought to be made in favour of the 
applicant. 

In so far as the facts of the case before 
us are concerned, they may be briefly narrat- 
ed as seb outin the application. The peti- 
tioner was, as we have stated, a Muktear 
and practised ordinarily in the criminal 

(29) 10 C. 1047. 

(80) 87 C. 173; 4 C. W. N. 275; 5 Ind. Cas. 406. 

(81) 11 C. L. J. 433; 6 Ind. Cas. 239; 14 C. W. N. 
521, LM. W. N. 107; 7 M. L. T. 412; 12 Bom. L. R, 425; 
20 M. L. T. 447. y 

(32) (1849) 7 Moo. P. C. 174. 
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Courts at Rampore Boaler in the District 
of Rajshahi. One Chandra Bala brought 
a criminal case against the petitioner under 
section 365 of the Indian Penal Code, for 
having kidnapped her daughter Nistarini. 
The case was tried by Mr. Rattray, the 
Deputy Magistrate of Rajshahi, who convict- 
ed the petitioner and sentenced him to rigorous 
imprisonment for six months. Upon appeal, 
the conviction was set aside, and the case 
remanded to the District Magistrate for re- 
trial. The District Magistrate transferred the 
case for re-trial to Mr. Rattray who again 
convicted the petitioner. Upon appeal against 
the second conviction, the Sessions Judge 
remanded the case for re-trial by the District 
Magistrate. The case was then transferred 
by order of this Court to the file of the 
Joint Magistrate who convicted the peti- 
tioner and sentenced him to rigorous im- 
prisonment for one month. After recital of 
these facts, the petitioner states that the 
District Judge subsequently made a reference 
under the Legal Practitioners Act to this 
Court, as a result of which the petitioner was 
dismissed under section 12. The petitioner 
“dds that he has, during the seven years 
vhich have elapsed since the order of dis- 

issal was made, employed himself as a 
law agent in the estates of several zenindars, 
that\he has borne an irreproachable cha- 
racter, and that, as he has been placed in 
very embarrassed circumstances, he prays 
that his name may be restored to the roll 
of Muktears. The application, as we have 
stated, is supported by several certificates. 
In answer to the petition, the learned Gov- 
ernment pleader, who has rendered ns valu- 
able assistance in this matter, has placed 
before us a communication from the District 
Judge of Rajshahi which, we regret to say, 
makes it manifest that the statements in 
the petition are imperfect and calculated to 
mislead the Court. The District Judge states 
that after the conviction of the petitioner, 
on the Ist April, 1902, when he was sen- 
tenced to rigorous imprisonment for one 
month, two references were made by the 
Sessions Judge to this Court, one under sec- 
tion 438 of the Criminal Procedure Code 
for an enhancement of the sentence, and 
another under section 14 of the Legal 
Practitioners Act for the dismissal of the 
petitioner and the parmanent cancellation 
of his license. On the first reference, the 
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sentenca was enhanced to rigorous imprison- 
meut for six months on the 18th June, 1902; 
and on the second, the petitioner was dismiss- 
ed on the 20th January, 1903. The learnel 
District Judge further states that this Court 
on the 9th June, 1902, directed the petitioner 
to be prosecuted under section 193 of the 
Indian Penal Code, on the ground that he 
had sworn a false affidavit in support of a 
criminal motion filed against an order of the 
Court of the Sessions Judge of Rajshahi. 
The records of this last proceeding have been 
discovered after considerable search, and the 
facts, in so far as we are able to gather them 
are as follows: It appears that one Hamid- 
ulla Mandal was also convicted by the 
Deputy Magistrate of Rampore Boalea on 
the 6th September, 1901, under section 363 
of the Indian Penal Code, for having kidnap- 
ped from lawful guardianship the same girl 
Nistarini. In fact, the incident was closely 
connected with that on account of which the 
petitioner himself was convicted; Hamidulla 
kidnapped ber on the 24th December 1900; 
she was recovered, and Hamidulla was placed 
on his trial; Abiruddin acted as his Muktear 
in these proceedings, and during their pend- 
ency, managed to kidnap the girl with the 
assistance of a man named Hamidulla, which 
led to the prosecution and conviction of him- 
self and his co-adjutor. Hamidulla appealed 
to the Sessions Judge who affirmed the con- 
viction on the 28th November, 1901. Hamid- 
ulla then applied to this Court to revise the 
order on the ground that the Sessions Judge 
had refused to hear his pleader. This appli- 
cation was supported by an affidavit of the 
present petitioner, Abiruddin Ahmed, made on 
the 17th December 1901, to the effect that he 
was present in Court on the 23th November 
1901, and that the statement that the Sessions 
Judge had delivered judgment refusing to 
hear the pleader for the appellant, was true 
to his knowledge. A Rule was granted by 
Prinsep and Stephen, JJ., and came to be 
heard by Stevens and Harington JJ., who 
made ib absolute on the 12th March, 1902, on 
the ground that the allegation in the affidavit 
remained uncontradicted as no cause was 
shown. What kad occurred was that the 
District Magistrate, Mr. Roe, upon whom the 
Rule had been served, did not communicate. 
the allegations contained in the affidavit to 
the Sessions Judge Mr. Lee who happened ab 
the time to be absent on inspection of the 
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subordinate Courts. But, subsequently, the 
Sessions Judge, when he received the record 
sent back to him by order of this Court for 
re-trial of the appeal, learnt of this allegation, 
and at once reported to this Court that the 
statement was wholly untrue. But as the 
Rule had been made absolute and the appeal 
directed to be re-heard, the order could not 
be reviewed and rescinded, but the Court 
(Stevens and Harington, JJ.) on the 16th 
April 1902, directed notice to issue upon the 
present petitioner to show cause why he 
should not be prosecuted fur swearing a false 
afidavit and also why he should not be dis- 
missed under the Legal Practitioners Act. 
This Rule was served upon the petitiozer, 
but as be did not show cause, it was subse- 
quently made absolute, aud the petitioner was, 
on the 9th June 1902, directed to be pro- 
secuted for perjury. But by reason of some 
inexplicable mistake in the office of the Gov 
ernment Solicitor, to whom the papers were 
forwarded for necessary action, the matter 
appears to have been overlooked, and the 
petitioner had the good fortune to escape the 
prosecution directed by this Court. Shortly 
afterwards, on the 18th June, 1902, the 
sentences passed by the Joint Magistrate 
upon both Abiruddin and Hamidulla were, 
upon reference by the Sessions Judge, enhanc- 
ed to rigorous imprisonment for six months 
each by Stevens and Harington, JJ., and the 
petitioner was later on dismissed on the 28th 
January 1903, by Prinsep and Stephen, JJ. 
It is not disputed that the order of dismissal 
was made with perfect propriety, and indeed 
the order cannot be successfully assailed, be- 
cause, as Lord Westbury observed in In re 
Wallace (38), if anattorney be found guilty 
of moral delinquency in his private character 
there is no doubt that he may be struck off 
the roll. Upon the materials, therefore, so 
far as they are available to us, three facts 
are clear, namely, first, that the petitioner 
was convicted of an offence of a grave 
character under section 363 of the Indian 
Penal Code, whichimplied moral turpitude 
to such an extent that this Court felt it its 
duty to enhance the sentence passed on him 
by the subordinate Court and to remove him 
from the roll; secondly, that the petitioner 
swore a false affidavit in support of an ap- 
plication for revision made to this Court by 
Hamidulla who was finally convicted of an 
* (88) (1866) L. R. 1 P. C. 283; 4 Moo. P. C., N.S. 140. 
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offence under section 363 of the Indian 
Penal Code, in the course of a closely con- 
nected transaction; and, thirdly, that the 
petitioner has not, in the application now 
presented to us, made a full disclosure of 
his previous history, but has deliberately 
gmitted to mention the fact of enhancement 
of sentence, as also the proceedings which 
culminated in the order by which his pro- 
secution was directed for perjury. These 
facts, indeed, would not have been discovered 
but for the assistance given to us by the 
learned Government pleader. Under these 
circumstances, after anxious consideration 
of the matter, we have arrived at the con- 
clusion that it would not be right to re-admit 
the petitioner to the roll of Muktears. If 
we were to make an order in his favour, 
he would be placed in a position of great 
trust and responsibility which, we are of 
opinion, he should not occupy. To use the 
language of Mr. Justice Wills in Im re Poole 
(13), if we look atthe power vested in this 
Court of admitting to the responsible position 
of legal practitioners and officers of the Court, 
persons who thus have the sanction of the 
Court for saying that, prima facie at least 
they are worthy to stand in the ranks of au; 
honourable profession to whose members igno- 
rant people are frequently obliged to resort 
for assistance in the conduct and management 
of their affairs and in whom they. are-in the 
habit of reposing unbounded confidence, if we 
look to the fact that in restoring the peti- 
tioner to the roll, we should be sanctioning 
the conclusion that he is, in our judgment, a ° 
fit and proper person to be so trusted we feel 
that we ought not to do so, except upon some 
solid and substantial grounds. The learned 
Vakilfor the petitioner strongly urged upon us 
to deal leniently and mercifully with the ap- 
plicant, as he has a family dependent upon 
him for support and these will be the principal 
sufferers from the failure of this motion. As 
Jervis, C. J., putitin In re Garbetét(11) that un- 
doubtedly is a circumstance which we cannot 
but regard with the deepest regret and com- 
miseration. But, at the same time, it must be 
observed that a wife and family have always 
been considered as guarantees to society that 
a man will conduct himself with honour and 
integrity in his dealings with the world; and, 
we must not lose sight of the fact that if we 
permitted ourselves to be influenced by con- 
sideration of that sort to extend mercy to the 
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petitioner, we should be running the risk of 
injury and injustice to the litigant public. 
Upon the whole, giving its due weight to all 
that has been urged on behalf of the peti- 
tioner, we must refuse this application. 


Application refused. 


(s. c. 6 N. L. R. 145.) 
NAGPUR JUDICIAL COMMISSIONER'S 
` COURT. 
MiISCELLANEOUS Civit Arrean No. 10 or 1909. 
July 27, 1909. 
Present: —Mr., Skinner, A. J. C. 
' DAULAT— APPELLANT 
versus ` 


SAHEBLAL—RESPONDENT. 

Provincial Insolvency Act (ITI of 1907), ss. 6 (3), 15 
C1), 43, 44—Construction of s. 15 (1)—Grounds_ on 
which debtor’s petition may be dismissed ~Under-state- 
ment of assets is no ground —Fraudulent concealment of 
assets —Discharge—Punishment—Adjudication, 

Where the applicant is able to show the existence 
of one of the three alternative conditions prescribed 
by sub-section 3 of ‘section 6 of the Insolvency Act, 
III of 1907, his application cannot be dismissed, under 
section 15 of the Act, on the ground that his assets 

“are considerably more than he has admitted in his 
application. 

The only ground on which a debtor's application can 


be refused under section 15 is that “the Court is not - 


satisfied with the proof of the right to present the 
petition.” The other grounds on which a petition may 
be dismissed under that section apply to petitions by 
creditors. 
. The words “or that for any other sufficient cause 
no order ought to bo made” of section 15 (1) are 
governed by the words “is satisfied by the debtor”. 

Obiter.—Fraudtlent concealment of assets may be a 
réason for refusing a discharge under section 44, or 
for punishing the debtor under section 43 of the Act 
(ILI of 1997), but i3 not a reason for dismissing his 
petition. 
` If a debtor’s petition is not dismissed, and he can- 
not propose a composition acceptable to the creditors, 
the Court is bound to make an order of adjudication. 
,, Miscellaneous appeal against the order of 
the District Judge, Seoni, dated the 31st 
March 1909. - 

Mr. J.. Mittra, for the Appellant. 


Mr. G. L. Subhedar, for the Respondents. 


Judgment.—This is an appeal by a 
judgment-debtor whose application to be de: 
clared an insolvent has been dismissed by the 
District Judge, Seoni, on the ground that his 
fissets‘are considerably more than he admitted 
in his application. This is not a ground re- 
eognized by section 15 of Act III of 1907, and 
the appeal must,.in my opinion; succeed. 
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The only ground recognized by that section 
on which a debtor’s application can be refused 
is that the Court is not satisfied with the 
proof of the right to present the petition” 
and his right to present the petition depends 
on his being able to show the existence of one 
of three alternative conditions prescribed by 
sub-section (8) of section 6 of the Act. In 
this case it is admitted that twoof the con- 
ditions, viz., debts amounting to Rs. 500,and 
arrest in execution of a decree, had been 
fulfilled. The appellant had, therefore, aright 
to present a petition and the other grounds 
on which a petition may be dismissed under 
section 15 clearly apply to petitions by a 
creditor not by a debtor, the words “or 
shat for any other sufficient cause no 
order ought to be made” being governed by 
the words in the preceding clause “is satisfied 
by the debtor”. 

I have to give effect to the law as it stands, 
and rulings on the very different provisions 
of section 351 of Act XIV of 1882 are no 
longer in point, nor is the English ruling 
[In re Betts (i) ] that the Court is not bound 
to make a receiving order on a debtor’s own 
petition, if such petition is an abuse of its 
process. Fraudulent concealmeut of assets 
may. be a reason for refusing a discharge under 
section 44, or for punishing the debtor under 
section 43, but is not récognized by Act IIL of 
1907 as a reason for dismissing hig petition, 
and ifhis petition is not dismissed, and he can- 
not propose a composition acceptable to the 
creditors, the Court is bound to make an order 
of adjudication. J must, therefore, set aside 
the order dismissing the appellant's petition, 
and remand the case for disposal according ta 
law. The parties will bear their own costs 
in this Court. i 

Order set aside. 


(1) (1901) 2 K. B. 39; 70 L. J. K. B 11; 84 L. T, 
427; 49 W. R. 447; 8 Manson, 227. ng 4 


Pa NG (s.c. 6 N. L. R. 146.) ; = 
NAGPUR JUDICIAL COMMISSIONER'S 
i COURT. a 


MISCELLANEOUS APPEAL No. 29 or 1910, 
i November 7, 1910. ~ 
Present: —Mr. Batten, O. J. C. 
 BHAGWANT—-APPELLANT 

VETEUS 


MUNIM KHAN—Responpent, 
Provincial Insolvency Act (III of 1907), ss. 16 (6), 
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36, 46 (2), 46 (3)—Property transferred by debtor 
within two years before insolvency application —Duty 
of Court to enquire whether the transfer should be 
avoided—Creditor not to be referred to a declaratory suit 
—Transferee to be heard—Order refusing action under 
s. 86—Appeal. i 

Section 16 (6) of the Provincial Insolvency Act is 
applicable to section 36 and the two years mentioned 
in the latter section mean the two years before the 
date of the presentation of the insolvency petition. 

Where a debtor, adjudged an insolvent, had trans- 
ferred some of his property to his wife, in lieu of 
dower, less than two years before presenting his 
insolvency petition: 

Held, that, on the representation of the creditors, 
the Court is bound to enquire whether the transfer 
is such as is void against the receiver and should be 
anuulled; and that the Court canuot refer the cre- 
ditors to a suit for a declaration that the transfer is 
not binding upon them; nor can it refuse enquiry on 
the ground that the transferee is not a party to the 
bankruptcy procecdings, though the transferee 
should, of course, be heard in such enquiry. 

The words used in section 36 are “may beannulled”, 
and not “must be annulled,” but the power 
given to the Court is one that should be used 
if the circumstances call for it, 

It is doubtful whether an order refusing action 
under section 36 is an order under the section within 
the meaning of section 46 (2). But such an order is 
appealable under section 46 (3) if not under section 
46 (2). 

Miscellaneous appeal against the order of 
the District Judge, Wardha, dated the 16th 
March 1910. 

Rao Bahadur V. R. Pandit, 
Åtre, for the Appellant. 

Mr. Atmaram Bhagwant, for the Respondent. 

Judgment.—In this case the respond- 
ent, the debtor, presented an insolvency 
petition on the 16th of October 1909. He 
was adjudged an insolvent on the 19th 
January 1910. The debtor under section 11 
(e) of the Provincial Insolvency Act ILI of 
1907 putin aschedule of his property. When 
examined by the Court on the day that he 
was adjudged an insolvent he admitted that 
a great deal of property worth from 
Rs. 20,000 to Rs. 25,000 and not men- 
tioned in the above schedule,’ had been 
transferred to his wife in lieu of dower two 
years previously. The deeds of transfer are 
dated 31st December 1907 and 10th January 
1908. The creditors wished that this pro- 
perty should be considered as part of the 
assets of the insolvent and dealt with as such. 
But the learned District Judge passed the 
following order: The creditors say that the 
other property transferred to his wife by ap- 
plicant should also be sold. Since the pro- 
perty has already been sold (namely by the 
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debtor to his wife) I donot think I can go 
into the question whether the transfer is 
nominal or otherwise as the decision would 
involve a determination of the interests of 
a person who is not a party to the Insolvency 
Proceeding. 1l the creditors obtain a decla- 
ration from a competent Court that the pro- 
perty still belongs to the insolvent the Court 
will proceed to sell the same.” This order 
is supported in this Court by the respondent 
on the ground that the actual order of ad- 
jadication was madeon 19th January 1310, 
more than two years after the dates of the 
transfers, and tl at, therefore, section 35 of the 
Provincial Insolvency Act is not applicable. 
For the appellant (the principal creditor) 
sub-section (6) of section 16 of the Act is 
referred to, which runs as follows: “An 
order of adjudication shall relate back to, and 
take effect from, the date of the presentation 
of the petition on which itis made.” This 
provision is a reproduction in a simpler shape 
of section 43 of the English Act 46 and 47 
Vict. c. 52, while section 36 is a reproduction 
in simpler form of section 47 of the English 
Act. After consideration of the wording in 
both Acts and of the discussion in the Legis- 
lative Council I am of opinion that section 16 
(6) is applicable to section 36 :and that the - 
two years mentioned in section 36 mean the 


. two years before the date of the presentation 


of the insolvency petition. I:can attach no 
other meaning to the words in-section 13 (6), 

The learned District Judge seems to have 
overlooked section 86. The allegation of the 
creditors is that the.transfer was one which 
was void against the Court, which in this 
case has under section 23 all the rights of a 
receiver, and was one which the Court can 
annul. The transfers were made less than 
two years before the insolvency petition and 
prima facie at any.rate do seem to come with- 
in the purview of section 36. I can find no 
warrant for the view that because the trans- 
feree is not a party to the Bankruptey 
Proceedings, the Bankruptcy Court should not 
enquire whether the transfer is one which 
should be avoided or annulled or not and the 
creditors should be referred toa suit for a 
declaration that the transfer is not binding 
upon them. In England such matters are 
dealt with in the Bankruptcy Proceedings 
[vide In re Parry, Ex parte Slaman (1)], 


(1) (1994) 1 K. B. 129, 73 L. J. K. B. 88; 89 L, T. 
41 2; 52 W. R. 256; 1) Manson, 18; 20 T. L. R. 78. 
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The District Judge acting as a Court of 
Bankruptcy has failed to use a jurisdiction 
which he ought to have exercised. I set 
aside the order appealed against, and direct 
the District Judge to decide the question 
whether the transfers are such as are void 
against the receiver and should be annulled 
and to proceed according to law. The trans- 
feree should, of course, be heard. Itt is argued 
for respondent , that the words are “may be 
annulled”, not ‘must be annulled”, but the 
power is, of course, one that should be used if 
the circumstances call for it. The District 
Judge’s order does not purport to be an order 
under section 36,- and I doubt if a refusal to 
act under section 86 can be called an order 
under section 36 within the meaning of sec- 
tion 46 (2); the order is not, therefore, 
appealable asa matter of right, but I have 
admitted the appeal under the powers given 
by section 46 (3). Respondent must pay 
appellant’s costs in this Court, counsel’s fee 
is fixed at Rs. 32. 





(s. c. 6 N. L. R. 148.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sevonp Civit Appeat No. 429 or 1909, 
January 6, 1910. 
Present: —Mr. Skinner, A. J. C. 
CHHATRA PAL—Appeuuant 
versus 
FUNDI LAL—RESPONDENT. 
` Contract Act (IX of 1872), s. 23—Consideration— 
Public policy—Question of law—Essential facts stated 
—Pubdlic policy not pleaded technically—Duty of Court 


—Agreement to stifle prosecution of non-compoundable ` 


offence —Court finding compoundadle offence or no offence, 
effect of. 

The question of public policy is one of law and 
even where the facts have not been fully pleaded by 
the parties, the Courts will deduce them from the 
evidence, and apply the doctrine of public policy. 

An agreement is void as opposed to public policy if 
part of “the consideration was the stifling of a pro- 
secution, which at the time of the execution of the 
agreement was a prosecution for a non-compoundable 
offence, though ultimately the Court may have found 
that only a compoundable offence, or no offence at ail, 
had been committed. 

Appeal against the decree of the Divisional 
Judge, Jubbulpore Division, dated the 23rd 
April 1909, confirming the decree of the 
District Judge, Saugor, dated the 8Cth March 
1908. 

Facts.—The plaintiffs Fundilal, Fauji- 
lal and Mulchand sued the defendants 
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Chhattrapal and Sauty in the Court of the 
District Judge, Saugor, for Rs. 2,400 said to 
be due on a bond dated the 19th August 1966. 
The defendants contended that this debt 
was satisfied along with others owed by 
them to the plaintiffs by an agreement dated 
the 16th July 1907, whereby the plaintiffs 
agreed to accept Rs. 1,700 (to be deposited 
within LO days with one Babu Ramchander) 
in satisfaction of all claims. The plaintiffs 
admitted execution of this agreement, but 
urged that they executed it under pressure of 
criminal proceedings on a  non-bailable 
charge instituted by the defendant Sauty 
against Hazarilal, son of the plaintiff Fundi- 
lal, under section 452 of the Indian Penal 
Code in the Court of the Tahsildar, Khurai. 
A non-bailable warrant had been issued 
against Hazarilal; and when the agreement 
was entered into, the case against him was 
proceeding as one under section 452 of the 
Penal Code. 7. e., as one not bailable or com- 
poundable; so when the defendant Sauty 
attempted to withdraw the prosecution, he 
was not allowed to do so; but ultimately 
Hazarilal was convicted of a bailable and 
compoundable offence under section 448 of 
the Penal Code, and on appeal he was acquit- 
ted altogether, 

The District Judge found that the with- 
drawal of the criminal case against Hazari- 
lal was the inducement that caused the 
plaintiffs to agree to accept Rs. 1,700 in 
satisfaction of claims aggregating some 
Rs. 5,0.0, and that as the criminal case had 
nevertheless proceeded and MHazarilal had 
been convicted, there had been a breach of 
the main condition of the compromise, and the 
defendants were not entitled to enforce it 
against the plaintiffs. He found Rs. 2,480 due 
under the bond, and gavethe plaintiffsa decree 
for this amount and costs. 

The defendant Chhatrapal appealed; 
and the Divisional Judge held that the 
dropping of the criminal case was the 
cause of and consideration for the compro- 
mise, aud that under these circumstances, the 
agreement was void as being one opposed to 
public policy, The appeal was, therefore, 
dismissed. 

The defendant Chhatrapal preferred a 
second appeal to the Court of the Judicial 
Commissioner. 

Mr. P. 8S. Kotwal, for the Appellant. 

Mr. J. Mittra, for the Respondent, 
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Judgment.—The facts have been 
‘clearly stated by the learned Divisional 
Judge, and I need not recapitulate them. 
The first ground of appeal to this Court is 
“that the lower Courts have failed to see 
that the contract of compromise had already 
been fully performed and the previous debts 
thus satisfied, and that the plaintiffs, there- 
fore, could not raise the plea of their not 
being bound by the compromise”. But this 
plea assumes that the contract was a valid 
one; and fails if it has rightly been held void 
as apart from the alleged contract itself there 
is no reason for holding that Babu Ram- 
chander was the respondents’ agent’ or that 
they have benefited or are in any way bound 
by any payment thatthe appellant may have 
chosen to make to him: 

The second ground of appeal is “that the 
lower Courts were rot justified in basing 
their judgments on the ground of considera- 
tion being illegal and against public policy 
when the plea raised was one of undue influ- 
ence. This ground does not state the facts 
quite accurately. The respondents did not in 
the first Court specify in technical language 
ihe ground on which they claimed to avoid 
the alleged contract of compromise, but 
stated the facts on which they relied, and that 
“ander these circumstances the above terms, 
which were agreed upon in a state of 
anxiety owing to criminal prosecution, are 
void, and the plaintiffs cannot be liable for 
them’. The issues thereupon framed by the 
first Court were :— 

(1) Whether the compromise agreed 
to by the plaintiffs was obtained 
under pressure and undue influ- 
ence, and is not, for that or any 
other reason, enforceable ? 

Whether there has been a breach 
of condition of compromise by de- 
fendant No. 1 entitling the plaintiffs 
; to withdraw from it ?. 

And on the first of these issues that Court 
found “there can be no doubt that there was 
pressure, and undue influence brought to bear 
on plaintiffs to induce them to accept less 
than one-third of the large sum dus to them”. 
The District Judge further found on the 
second issue that “there has been a breach of 
the main condition upon which the compro- 
mise had been come to, ard, therefore, the de- 
fendants are not entitled to enforce it against 
the plaintiffs”, The other issues were then 


(2) 


CAL ES. [1910 


dealt with, and the greater pari of the plain- 
tiffs’ claim decreed against the defendant 
Chhatrapal alone. This defendant then ap- 
pealed to the Divisional Judge, his first 
ground of appeal being “that the learned Judge 
is wrong in holding that the compromise 
dated 10th July 1907 is not binding on the 
plaintiffs”, and it was the lower appellate 
Court which held the alleged compromise void 
on the ground of public policy. 

In argument before me the appellant 
Chhatrapal’s learned counsel has amended his 
second ground of appeal, and contended that 
the lower appellate Court should not have 
decided the first appeal on a point which had 
not been raised in the first Court or put in 
issue, and has claimed a remand. Iam un- 
able to accept this contention. I1tmight 
have been well if the learned Divisional Judge 
had framed an issue on the question of public 
policy, but if there was any surprise to the 
appellant’s counsel before him, his judgment 
has given notice of the point that had to be 
met, and there has been full opportunity of 
arguing it before me. The essential facts 
were pleaded in the first Court. The ques- 
tion of public policy is one of law, and I see 
no need to remand itfor decision by a Sub- 
ordinate Court. Even where the facts have 
not been fully pleaded by the parties, the 
Courts will deduce them from the evidence, 
and apply the doctrine of public policy—[see 
Alice Mary Hill v. William Olarke (1), and 
the English authorities therein cited]. And 
on the facts found by both the lower Courts, 
the learned Divisional Judge was, in my opi- 
nion, clearly right in holding the alleged 
agreement void as opposed to publie policy in 
accordance with the rulings he has cited, viz., 
Dalsukhram v. Charles DeBeretton (2) and 
Srirangachariar v. Ramasami Ayyangar (3), 
part of the consideration having been the 
stifling of a prosecution, which at the time 
was proceeding asa prosecution of a non- 
compoundable offence, though the Criminal 
Courts may ultimately have found that a com- 
poundable offence, or no offence at all, had been 
committed. So the appeal fails, and is dis- 
missed with costs. 

Appeal dismissed. 

(1) 27 A. £66. 

(2) 28 B. 326; 3 Bom. L. R. 484, 

(9) 18 M. 189. 
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(s. c. 6 N. L. R. 152.) 
NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 

SEGOND CIvIL Appeat No. 610 or 1909. 
February 28, 1910. 
Present:—Mr. Stanyon, A. J. C. 
AJAB-—APPELLANT 
versus 


MANGAL—RESPONDENT. 

Evidence Act (1 of 1872), s. 68—Tvranster of Property 
Act (IV of 1882), s. 59—“ Attestation,” meaning of— 
Scribe of a document, whether a witness of its execution. 

The primary meaning of the word “attest” is to 
bear witness toa fact. Attestation is not a matter 
of spirit and intention but a matter of form. 

The present accepted and wider significance of the 
term “attested” is the physical witnessing of the fact 
of execution. plus the subscription of witness’s name 
in token of what he has seen. Thatis, where an 
instrument is required to be “attested”, the meaning 
is that a witness shall be presentat its execution and 
shall testify on it that it has been executed by the 
proper person. In other words, to “attest” an instru- 
ment is not merely tosubscribe one’s name to if as 
having been present at its execution, but includes 
algo essentially the presence in fact at its execution 
of some disinterested person capable of giving 
evidence as to what took place. Therefore, neither a 
witness who sees execution without signing, nor a 
witness who signs without seeing execution, comes 
within the category of an attesting witness. 


As the law requires that the witness should see a 


document executed and that he should there and then 
make a note on that document of what he has seen, a 
writer who signs his name in token of being the scribe 
of a mortgage deed does not attest the deed merely by 
subsequently seeing the mortgagor affix his signature. 

The Courts will presume that in the Mofussil the 
word gawah on a document means, in the absence of 
proof to the contrary, that tho necessary steps of 
attestation have been performed. But no such 
presumption arises in the case of a soribe who signed 
the document before execution merely in acknowledg- 
ment of the fact that he is such a scribe. Therefore, the 
presence of a scribeat the execution of a document 
will not make his signature an act of attestation for 
the purposes either of section 63 of the Evidence Act, 
or of section 59 of the Transfer of Property Act. 

As the scribe of a document does not subscribe his 
own name or anything else as a memorandum of the 
fact that he was present and saw the executant sign 
the deed, it cannot be said that he legally attested the 
document. 


Appeal against the decree of the District 
Judge, Nagpur,dated the 14th July 1909, 
confirming the decree of the Head quarters 
Munsif, Nagpur, dated the 13th April 1909, 

Mr. Jivaji Kavasji, for the Appellants. 


: Sudgment.—tThe question raised by 
this appeal has reference to the validity of a 
deed of mortgage. Theonly facts germane to 
the appeal arethat the deed was written by 
a person who subscribed his name thereto 
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in acknowledgment of the fact that he was the 
scribe. It was then signed by the mortgagor 
and subscribed by one witness to the signa- 
ture of the mortgagor. The Courts below have 
concurred in finding that, under such circum- 
stances, notwithstanding the presence of the 
scribe at the execution by the mortgagor, the 
deed has not been attested as required by sec- 
tion 59 of the Transfer of Property Act 1882, 
and is, therefore, incapable of creating the 
mortgage which it purports tocreate. This 
second appeal is made to question this deci- 
sion. The Courts below followed, as they 
were bound to do, the dictum of Skinner, A. J. 
C. in Bahadur v. Balchand (1) and it is ad- 
mitted before me that, unless I am prepared to 
dissent from this ruling, the present appeal 
must fail. Iam invited to take a different 
view upon the basis of dicta contained in Raj 
Narain Ghosh v. Abdur Rahim (2); Dinamoyee 
Debi v. Bon Behari Kapur (3) and Saet 
Bhusan Pal v. Chandra Peshkar (4). Except 
in the first of these cases, I am unable to 
find any support for the view put forward 
on behalf of the appellants, namely, that 
any person who has seen an executant sign 
a deed or mortgage, ipso facto, becomes an 
attesting witness thereof if he happens to 
have signed his name on the document, 
The dictum of Hirington, J., in Raj Narain 
Ghosh v. Abdur Rahim (2), appears in these 
words in the body of his judgment :— 

A person who was present and witnessed 
the execution and whose name appears on 
the document is a competent witness to 
prove the execution.” 

With due respect, I am unable to accept 
this dictum as an accurate statement of the 
law. A witness competent to prove the exe- 
cution can only be an attesting witness, and 
mere presence at, and visual observance of, 
execution do not amount to attestation: added 
to them must be a signature made in token of 
such presence and observation. A stamp-ven- 
dor who has signed his name to his usual 
endorsement on a paper, may afterwards 
be present at the execution of a mortgage 
thereon : a registering officer who signs the 
registration endorsement on a mortgage 
deed may have seen the executant sign the 
document which he registers. These are 

(1) 5N. L. R. 3; 1 Ind. Cas, 179. 

(2) 5 0. W. N. 454. 


(3) 7 C. W. N. 160. 
(4) 33 O. S61 at p. 884; 4 C. L. J, 4l. 
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both persons who could be brought within 
the wide dietum of Harington, J. But can 
they be described as persons who “attested ” 
‘the mortgage deed within the meaning of 
that term in section 59 of the ‘Transfer 
of Property Act, 1882, or as “attestation 
witnesses ” within the meaning of section 68 
of the Indian Fvidence Act, 1872? I think 
not. In Freshfield v. Reed (5) it was held 
that where an instrument is required to be 
“attested ”, the meaning is, that a witness 
shall be present at its execution and shall 
testify on út that it has been executed by 
the proper person. Again, in a number of 
English cases, whereof I need only quote 
Roberts v. Phillps (6); Sharp v. Birch (7) 
and Ford v. Kettle (8), it has been laid 
“down that to “ attest ” an instrument is not 
merely to subscribe one’s name to it as 
having -been present at its execution, but 
includes also, essentially, the presence, in 
fact, at its execution of some disinterested 
person capable of giving evidence as to what 
took place. This definition was adopted by 
the Calcutta High Court in Sasi Bhusan 
Pal v. Chandra Peshkar (4) as equally ap- 
plicable to the word “ attested ” as used by 
the Legislature of this country ; and in that 
view 1 concur. The primary meaning of 
the word “ attest” is to bear witness to a 
fact. Inthe Statute of Frauds, 1677, sec- 
tion 5 required that all devises of lands 
should be in writing signed by the devisor 
or by some other person in his presence, and 
by his express directions, and should be 
attested and subscribed(the italics are my own) 
in the presence of the devisor by three or 
four credible witnesses. The present accept- 
ed and wider significance of the term 
“attested ” is the physical witnessing of the 
fact of execution, plus the subscription of 
the witness’s name in token of what he 
has seen. Neither a witness who sees exe- 
cution without signing, nor a witness who 
signs without seeing execution, comes within 
the category of an attesting witness. The 
law requires that the witness should see a 
document executed, and that he should 
there and then make a note on that document 

(5) (1842) 11 L. J. Ex. 193. 

(6) (1855) 24 L. J. Q. B. 171; 4 El. and Bl. 450; 3 
C. L. R. 618; 1 Jur. (N. s.) 444. 

(7) (1882) 51 L. J. Q. B. 64; SQ. B. D. 11; 45 L. 
T. 760; 30 W. R. 428 ; 46 J. P. 246. 


(8) (1882) 51 L. J. Q. B. 558; 9 Q. B. D. 189; 46 
L. T. 666; 30 W. R, 74L 
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of what he has seen. A wriler who signs 
his name in token of being the scribe of a 
mortgage deed, does not attest that deed 
merely by subsequently seeing the mortgagor 
affix his signature. I conenr with the view 
taken in this respect by Skinner, A. J. O., 
in Bahadur v. Balchand (2). Attestation is 
not a matter of spirit and intention, bat a 
matter of form upon which the Legislature, 
guided by such human experience as led to 
the Statute of Frauds over 200 years ago, 
has seen fit to insist. In regard to Wills, 
in this country as in England, the Legislature 
has specified a particular form of written 
memorandum to show compliance with the 
procedure considered necessary for due 
attestation In the cases of other documents 
no such formal record of attestation is pro- 
vided: but in countries and places more 
advanced than the Indian Mofussts a 
memorandum of attestation, stating that 
the signature was made or acknowledged by 
the testator in the presence of the witnesses, 
and that they have subscribed their own 
names as witnesses of that fact in his 
presence, is generally entered on formal docu- 
ments. Where there is no attestation clause 
in express proof of the fact of attestation, 
that fact is always implied from the signa- 
ture of the witness in the absence of circum- 
stances going to forbid such an implication. 
In the Indian Mofussil, where there is much 
laxity in matters attending the execution of 
documents, as noted by Ismay, J. ©., in 
Pandurang v. Balaji (9), the universal prac- 
tice in attestation fora long time past has 
been for at least two persons to subscribe 
their names immediately after the signature 
of the executant, each subscription being 
preceded by the word gawah (witness) : and, 
in the absence of proof to the contrary, our 
Courts presume that the word gawah means 
thatthe necessary steps of attestation have 
been performed, namely, that each ‘witness 
was present, and having, therefore, seen the 
executant sign the instrument, thereafter 
subscribed his own name thereon as a witness 
of.that fact. This is the presumption which 
Drake-Brockman, J. C., referred to in Seth 
Mulchand v. Musammat Janki (10). In other 
words, the presence of a name subscribed to 
an executant’s signature on an instrument, 
such subscription having prefixed to it, (in 


(9) 14.0. P. L. R. 42 at p. 45. 
(10) 2 N. L. R. 65. 
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full or in abbreviated form), some such word 
or words as ‘gawah,’ ‘witness,’ or ‘in pre- 
sence of, raises an implication which takes 
the place of the express declaration of facts 
contained in the attestation clauses appended 
to more formally executed instruments. But 
such an implication is absolutely repelled in 
the case of a scribe of the body of an instru- 
ment who has signed the same before execu- 
tion merely in acknowledgment of the fact that 
he is such a scribe. His subsequent presence 
at the execution will not make his said signa- 
ture an act of attestation for the purposes 
either of section 63 of the Indian Evidence 
Act, 1872, or of section 59 of the Transfer of 
Property Act, 1882. He has not subscribed 
his own name, or anything else, asa memo- 
randum of the fact that he was present and 
saw the executant sign the deed. Therefore, 
he has not legally attested the document. 

This appeal, therefore, fails, and is dismiss- 
ed without notice to the other side. 

Appeal dismissed. 





(s. c. 6 N. L. R. 156.) 
NAGPUR JUDICIAL COMMISSIONER’S 
NG COURT. 
Seconp Crvin AppeaL No. 608 or 1909, 
April 4, 1910. 
Present:—Mr. Skinner, A. J. C. 
NUMANSINGH—AppELLant 
$ VETSUS 


MANNULAL— RESPONDENT. 

Res judicata—Foreclosure swit—Foreclosure of more 
than mortgagor's share— Owner of ewcess share made 
party—Paramouwnt title about excess share not pleaded 
—Decree made absolute, effect of. 

Four persons B, D, H and M were owners of two 
villages. H was the owner of } share and tho rest of 
4th share each. But M had mortgaged } of the 
whole property, that is, {rd more than his legitimate 
share. In 1878 allthe four owners mortgaged the 
entire property to defendant and in 1885, they sold 
their interests as mortgagors to plaintiff. Defendant 
having paid offthe previous mortgage by M, sued him 
and the plaintiff for foreclosure of $ property and 
obtained a decree which was made absolute in 1889. 
ln that suit plaintiff was impleaded only as represen- 
tative of M, and he did not set up his title paramount 
in respect of the jrd share which was in excess of M’s 
legitimate share. Subseqnently plaintiff sued to 
redeem the property: 

Held, that as plaintiff was not bound to set up his 
title paramount in respect ofthe said excess of jrd 
in the previous suit, his claim for redemption to that 
extent was not barred by res judicata. 


Appeal against the decree of the Divi- 
sional Judge, Jubbulpur Division, dated the 
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19th July 1909, confirming the decree of the 
Subordinate Judge, Jubbulpore, dated the 
15th May 1908. 

Mr. J. Mittra, for the Appellant. 

Mr. F. W. Dillon, for the Respondent. 

Judgment.—tThe plaintiff-appellant 
sues as the representative of the mortgagors 
to redeem a mortgage of two villages in the 
Jubbulpore district executed on the 26th 
November 1278 by Himmatsingh, Musammat 
Tulsi, Damrisingh, Bansisingh and Murat- 
singh in favour of Girdharilal and Hardas. 
Tt is admitted before me that Musammat 
Tulsi was a female member of the family, 
who was joined in the mortgage ew majori 
cautela, and was only entitled to maintenance; 
that Himmatsingh had g half or 8 anna share 
in each of the villages, that the other three 
mortgagors were his nephews, and owned 
the remaining 8 annas between them, or 
2 annas 8 pies‘each and that the interests of 
the mortgagors were in 1885 sold to the 
plaintiff's predecessors-in-title, Hindupat and 
Bhansingh. The plaintiff's right to repre- 
sent the mortgagors’ vendees was disputed 
in the first Court,-but admitted before me, 
And the defendant-respondent admittedly 
represents the mortgagees, Girdharilal and 
Hardas. 


The plaintiff's claim was disputed on 
various grounds in the first Court, and among 
others on the ground that Girdharilal and 
Hardas, having paid off a mortgage by 
Muratsingh of an 8 anna sharg in the villages 
to one Behari Naik, sued Muratsingh, 
Hindupat and Bhansingh (the two latter 
being vendees under a deed of the 3rd Novem- 
ber 1885 of the mortgagors of this case, 
under whom the plaintiff claims), and 
obtained on second appeal to this Court a fore- 
closure decree, which was made absolute on 
the 2nd August 1889 in respect of an 8 anna 
shure in each of the two villages. And with 
regard to the other 8-anna share, that of 
Himmatsingh, the defendant’s predecessors- 
in-title, Girdharilal and Hardas similarly 
obtained a foreclosure decree, but it was not 
made absolute, as the conditional decree was 
satisfied by one Aminullah Khan, to whom 
Hindupat sold an 8 anna share in each of the 
two villages by a registered sale deed of 
Sawan badi 4 Sambat 1946— (Angust 1890). 
Under these circumstances it is said that 
when Bhansingh on his own behalf, and on 
behalf of the widow of Hindupat, sold the 
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rights of himself and Hindupat to the plaintiff 
onthe 7th July 1903, they had no interest 
left in the villages in question. This conten- 
tion has been accepted by both the Courts 
below, andthe plaintiff's claim to redeem has, 
abany rate as to the half share foreclosed, 
been held to be res judicata by reason of the 
decision in suit No. 36 of 1887 in the Court of 
Mr. Harischandra Bose, ©. A. ©. The plain- 
tiff’s suit and first appeal have, therefore, 
been dismissed with costs, and the plaintiff 
has come up in second appeal. 

. A point taken in argument by the appel- 
lant’s learned counsel, though not in his 
‘grounds of appeal,is that Mr. Bose had not 
jurisdiction to try the present suit for re- 
demption of a mortgage for Rs. 2,800. And 
this appears to be correct, as Mr. Bose’s 
powers in 1887 .were, I find, those of an 
Assistant Commissioner of the 2nd class, 
having jurisdiction under the law then in 
force to try suits up to a value of Rs. 1,000 
only. Buthe admittedly has jurisdiction to 
try the suit filed in his Court, and in which 
the foreclosure decree in question was passed 
by this Court in second appeal. And the 
appellant’s learned counsel is not prepared 
to contend that if the mortgaged property 
had belonged to Muratsingh alone, he or any 
one claiming under him could re-open a fore- 
closure, which had become absolute, by claim- 
ing to redeem another mortgage of a larger 
amount due to the same mortgagee. They 
might pay-off such other mortgage if they 
liked, but the property would still remain 
foreclosed. 1 need not, therefore, go any 
further into this matter. 

` The ground, on which the learned counsel 
contends that the plaintiff is entitled to re- 
deem the mortgage of 1878 despite the in- 
tervening foreclosure, is that in the fore- 
closure suit Hindupat and Bhansingh were 
only joined as representatives of Muratsingh, 
who in that case was the sole mortgagor, and. 
not as representatives of the other mort- 


gagors of the mortgage now in question, and. 


being so joined were not bound to set up in 
that suit a title paramount to that of the 
mortgagor. He admits that this contention 
can only hold good with regard to the 5 anna 
4 pie share of Damrisingh and Bansisingh, 
and that the 2 anna 8 pieshare of Muratsingh 
must be bound by the foreclosure decree passed 
against him and his representatives. The 
earned counsel cites the rulings of their 
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Lordships of the Privy Council in Nilakant 
Banerji v. Suresh Chandra Mullick (1) and 
Kameshwar Pershad v. Rajkumari Ruttan Koer 
(2), and those of Divisional Benches of the 
Calcutta High Court in Mon Mohini Ghose v. 
Parvati Nath Ghose (3), Jaggeshwar Dutt v. 
Bhuban Mohan Mitra (4) and Bheja Chow- 
dhury v. Chunt Lal Marwari (5). - 

These ralings, in my opinion, support the 
learned counsel’s contention. No authority 
to the contrary has been cited, and in so far 
as the Full Bench decision of the Allahabad 
High Court in Matı Din Kasodhan v. Kazim 
Husain (6) supports a contrary view, I am 
not prepared to follow it, and coneur with 
the remarks of. Mookerjee, J., in his learned 
judgment in Jaggeshwar Dutt v. Bhuban 
Mohan’ Mitra (4). The plaintiff might, no 
doubt, have made the rights of Muratsingh’s 
co-sharers a ground of defence in suit No. 36 
of 1887, and it would then have been for the 
Courts to decide whether he should be allow- 
ed to do so; but in view of the authorities I 
have cited, it cannot, [ think, be held that 
he ought to have done so. And it follows 
that he is not precluded from doing so in 
the present suit. But inasmuch as the ground 
on which his right to redeem a 5 anna 4 pie 
share is now supported, was not taken in 
his pleadings in the first Court, or specifically 
in either of his memoranda of appeal, the 
defendant is, I consider, entitled to an oppor- 
tunity of pleading, if he ‘wishes to do so, 
that Muratsingh in his mortgagé to Behari 
Naik represented and bound his co-sharers. 

So, again, with regard to the 8-anna 
share sold by Hindupat to Aminullah Khan 
I am unable to follow the learned Divisional 
Judge’ s argument that the plaintiff should 

“previously by a separate suit have impugned 
the sale-deed,” or to understand why both 
Courts have regarded a sale by Hindupat 
only as passing the whole of a property, in 
which he admittedly only had a half interest. 
And if Bansingh’s interest did not pass to 
Aminullah, it has passed by his subsequent 
sale to the plaintiff, and suffices to entitle the 
plaintiff to redeem the whole 8 annas subject 
to subsequent adjustment if necessary of the 
rights of himself, and Aminullah, or the 

(1) 12 C. 414 at pp. 421, 422; 12 I. A. 171. 

(2) 20 C. 79 at p. 85; 19 I. A. 234. 

(8) 32 C. 746. 

(4) 33 C. 425 at p. 482; 3 C. L. J. 205. 

(5) 5C.L. J. 95; 11 C. W. N. 284. 

- (6) 18 A. 432, age oe 
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latter’s representatives. But the defendant, 
shouid, I think, be allowed an opportunity- 
of showing any cause he can why Hindupat's. 
sale should bind the whole of the S-anra 
share, and an issue or issues be framed on 
the point, if necessary. 

There are other questions between the 
parties, which have to be decided, if the 
plaintiff is held entitled to redeem; so as 
the suit had been disposed of on preliminary 
points, I must set aside the decrees of both 
the lower Courts, and remand the case to the 
Court of first instance for a fresh decision. 
The plaintiff-appellant will receive refunds of 
the Court-fees on his memoranda of first and 
second appeal. Costs in the first Court will 
be dealt with by that Court when finally 
deciding the suit, but as the plaintiff did not 
put forward in the first Court the pleas, on 
which he has succeeded in this Court, the 
other costs in the lower appellate Court 
and in this Court will, if the plaintiff is 
ultimately held entitled to redeem any part 
of the property in suit, and complies with 
such redemption decree as may be passed, be 
borne as incurred, but if he is ultimately 
held not entitled to redeem, or having 


Na nen a redemption decree fails to make 


any payment thereby required of him, will be 
paid by him. 


Case remanded. 


(s. c. 6 N. L. R. 160.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT.. y 
Seconp Civiu APPEAL No. 713 or 1909. 
July 4, 1910. 
` Present—Mr. Stanyon, A. J. ©. 
BALIRAM— APPELLANT 


versus 
SITIA—Resron Dent. 

Ejectment suit-—Burden of pr oof —Defendant admitting 
plaintif?s possession and title within twelve years— 
Allegation of transfer to defendant—Presumption— 

. Evidence Act (I of 1872), s. 9—Easement. 
. Although ordinarily a plaintiff in an ejectment 
suit must prove that he had a title to possession at 
the date of suit, yet where the defendant admits that 
plaintiff hada subsisting title and possession Jess than 
12 years before suit and pleadshis own title by 
transfer from the plaintiff, the defendant must prove 
the alleged transfer and cannot rely upon his posses- 
sion as raising a presumption in favour of his title. 
Obiter dictum:— 
A person cannot claim over his own land an ease.’ 
meut against another, 
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Appeal against the decree-of the Additional 
District Judge,-EHast Berar, Amraoti, -dated 
the 7th August 1909, confirming the decree 
of. the. Munsif, Daryapur, dated-the 13th 
April 1909. 

Mr. M. Ohucker butty, for the Appellant. 

Judgment.—In the case out of which 
this appeal arises the plaintiff claims 
possession of a plot of land admittedly held 
by defendant. The defendant is declared 
shortly before 
the suit, by fencing in the land and thereby 
preventing plaintiff from using a path which 
passes over it. This allegation seems to have 
been taken to be a claim for a right of way 
as an easement, and issues were framed to 
meet that case, but rightly left undecided. 
A person cannot claim over his own land an 
easement against another. The suit was 
simply one in ejectment. The defence was 
that defendant had bought the land from 
plaintiffs predecessor some seven years 
before the suit. The Courts below found this 
defence unproved, held plaintiff’s allegations 
of trespass proved, and gave plaintiff a 
decree for possession. It is here contended 
that the onus of proof was wrongly laid on 
the defendant, as plaintiff must prove that he 
had a title subsisting at the date of suit. The . 
contention has no force. The principle 
quoted is, of course, correct, and is embndied in 
section 109 of the Indian Evidence Act, 1872. 
But here the defendant -admitted that 
plaintiff’s predecessor had a subsisting title 
and possession some seven years before the 
suit—that is within the- statutory period. 
That title could not have been destroyed by 
adverse possession, and was presumably: still 
subsisting on the date of suit unless proved 
to have been transferred. - Where it-i8-admit! 
ted, or has been proved, in an ejectrient suits 
that within the statutory period plaintiff was 
in possession, under title; of the land in suiti 
the defendant, pleading his own title by 
transfer from the plaintiff, cannot rely- upori 
his possession as raising 2 presumption in 
favour of that title, but must prove the 
transfer which he alleges This case was, 
therefore, rightly decided, and the appeal 
is dismissed without notice to the other side. 


Appeal dismissed, 


1124 


MEER JANGOO v. CHOTE SAHIB. 


(s. c. 6 N. L, R, 161.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
Miscertangovs Civit Appear No. 5 or 1910, 
July 7, 1910, 
Present:—Mr. Skinner, A. J. C. 
MEER JANGOO— APPELLANT 
versus 
CHOTE SAHIB—Respowpent. 

Evidence Act (I of 1872), ss. 2, 116—Landlord and 
tenant-—Estoppel—Tenant cannot deny landlord’s title 
on the ground of latter being a benamidar—Principles 
of justice, equity and good conscience, inconsistent with 
statutory provisions, cannot be applied. 

A tenant cannot deny the title of the landlord, from 
whom he has taken a holding and to whom he has 
hound himself to pay rent, onthe ground that such 
landlord is a benamidar for some third party. 

In India, there is no exception to section116 of 
the Evidence Act, toallow a tenant to explain the 
benami title of his landlord. 

Section 2 of the Evidence Act has abolished all 
rules of evidence not contained in any Statute, Act or 


Regulation in force in any part of British India, and, . 


therefore, it is not open to Courts to apply the 
principles of justice, equity and good conscience 
inconsistent with the statutory provisions. 

Musammat Inderbuttee Kooer v. Sheikh 
Ali Ticcadar, 24 W. R. 44, dissented from. 

Gopeekrist Gosain v, Gangapersaud Gosain, 6 M. I, 
A. 58 at p. 72, B.Donzelle v, Kedar Nath Chuckerbutty, 
7 B. L, R. 720; 16 W. R. 186, not applied. 

Miscellaneous Appeal against the order 
of the District Judge, West Berar, Akola, 
dated the 29th November 1909, remanding 
the case decided by the Munsif, Malkapur, on 
the 14th April 1909. 

Mr. G. P. Dick, for the Appellant. 

Mr. P. 8. Kotwal, for the Respondent. 


Judgment.—tThe respondent Chote 
Sahib took a field in Berar, Survey No. 32 of 
Mouza Wakodi, from one Sheikh Ahmed, 
and executed a rent note (Exhibit page 1), 
whereby he bound himself to pay Sheikh 
Ahmed Rs. 99 as rent thereof for the Fasli 
year 1316 (1906-07); and Sheikh Ahmed 
by a sale-deed of January 1907 sold ihis 
rent-note, and his rights under it, to the 
plaintiff-appellant Meer Jangoo, who in 
March 1907 sued Chote Sahib for the Rs. 99, 
which by the terms of the rent-note were 
payable onthe 15th February. He joined 
Sheikh Ahmed as a defendant, but before 
me the latter bas been given up. Chote 
Sahib admitted having taken the land from 
the plaintiff, and executed the rent-note in 
question and previous ones, but alleges that 
the plaintiff was not the real tenant of the 
land, and was acting ag ‘benamidar’ for 
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certain other persons, from whom Choie 
Sahib claims to have since acquired an 
independent title. 

The first Court framed issues, which 
included the question of title, but holding 
that Chote Sahib was estopped from denying 
Sheikh Ahmed’s title, did not go into the 
question of title, and, discharging Sheikh 
Ahmed, passed a deerce against Chote Sahib 
for Rs. 99 and costs. Chote Sahib appealed, 
and the lower appellate Court on the authority 
of Musammat. Inderbuttee Kooer v. Sheikh 
Mahboob Ali Ticcadar (1), held that “section 
116 of the Indian Evidence Act does not 
apply at all, and that Chote Sahib is not 
estopped from denying plaintiff's title to 
collect the rent,” and on this view set aside 
the first Court’s deeree, and remanded the 
case for decisionof the question of title. The 
plaintiff has thereupon appealed to this 
Court. 

There are, no doubt, passages in text-books 
of repute, which support the view taken by 
the lower appellate Court, and the case cited 
by the learned District Judge is substantially 
on all fours with the present case, a defend- 
ant tenant having been allowed in it by the 
High Court to plead that his Jandlord was a 
mere benamidar for a third party, and the 
case remanded for trial of the question of 
title ; and it was decided in 1875, when/ the 
Indian Evidence Act had been in {pte fo 
some 3 years. But it is the decision of a 
single Judge, and his judgment’ makes no 
attempt to explain away the provisions of 
section 116 of the Indian Evidence Act, but 
entirely ignores that Act. And I have not 
been shown, nor do I find noted in the text- 
books, any case subsequent to the Indian 
Evidence Act, in which the provisions of 
section 116 have been considered, and held 
not to estop a tenant from alleging that the 
man, from whom he took his lease, was a 
mere ‘benamidar,’ and not entitled to recover 
rent from him, 

In Mayne’s Hindu Law (7th Edition at 
page 5&8) it is said with regard to the 
‘benam?’ system that “whatever be the 
origin of it, the custom of vesting property 
in a fictitious owner, known as the benamidar, 
has been long since recognized by the Courts 
of India, and by the Privy Council. Even 
the familiar principle that a tenant cannot 


dispute his landlord’s title has been 
(1) 24 W. R. 44, 
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made to yield to its influence. A tenant, 
when sued for rert due to his lessor, has 
been allowed to prove that the person from 
whom, nominally, he accepted a lease, was 
only a benamidar for a third person, to whom 
the rent was really due. And, conversely, 
where a landlord had accepted rent con- 
tinuously from persons in whose namea lease 
had been taken for the benefit of their hus- 
bands, when the benamidars were unable tò 
pay, he was allowed to sue the persons realiy 
interested in the lease”. 

And these remarks are re-produced in Amir 
Ali and Woodroffe’s Law of Evidence (4th 
Edition at page 671) by way of Commentary 
on section 116 of the Indian Evidence Act, 
whilst Caspersz on Estoppel at page 101 of 
his 8rd edition similarly remarks that “In 
this country the doctrine that a tenant may 
explain the benam? title of his landlord has 
been allowed to vary therule that a lessee 
may not question his lessor’s title”. 

But if the authorities cited by these learn- 
ed authors be examined, it will be found that 
the doctrine of benami ultimately rests on the 
judgment of their Lordships of the Privy 
Council in Gopeckrist Gosain v. Gungapersaud 
Gosain (2) given long before the Indian Evi- 
dence Act on the very different question of 
the effect that should be allowed as against a 
third party to a purchase by a father in the 
name of his son, and that the leading case 
against applying the English doctrine of 
estoppel of a tenant, when the tenant wishes 
to plead that his acknowledged landlurd was a 
‘benamidar’, is that of B. Donzelle v, Kedarnath 
Chuckerbutty (3), decided by a Bench of the 
Calcutta High Court in July 1871, z.e., before 
the Indian Evidence Act came into force. And 
if the judgments in that case are read, it will 
be seen that one at least of the two learned 
Judges, who decided it, expressly held the 
English law of the estoppel of tenants in- 
applicable to India, and regretted “ to find so 
simple a question entangled with a technical 
rule of the English law of evidence”. As the 
law then stood, it was open to him todo so, 
and to apply what he considered to be the 
principles of justice, equity and good con- 
science. But section 2 of the Indian Evidence 
Act has abolished all rules of evidence not 
contained in any Statute, Act or Regulation 
in force in any part of British India. No 

(2) 6 M. I. A. 53 at p. 72. 

(3) 7 B. L. R. 720; 16 W. B, 186. 
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statutory rule modifying section 116 of that 
Act has been shown me, and the fact that the 
Legislature with the decision of the Calcutta 
High Court in B. Donzella v. Kedarnath 
Chuckerbutty (3) before it, thought fit to 
enact the English role as to estoppel of 
tenants without any qualification or excep- 
tion in respect of bemanz transactions is, in 
my opinion, an argument against and not in 
favour of reading into the section a qualificr- 
tion; which the Legislature has not thought 
necessary. 

The plain meaning of section 116 of the 
Evidence Act is, in my opinion, that a tenant 
cannot deny thetitle of the landlord, from 
whom he has taken the holding, and to whom 
he has bound himself to pay rent, whether by 
alleging that he is a mere ‘benamidar’, we, 
an agent or trustee for some one else not 
mentioned in the lease or rent-note, or in any 
other way. And for the reasons I have indi- 


cated I must respectfully dissent from the rul- 


ing in Musammat Inderbuttee Koner v. Sheikh 
Mahboob Ali Ticczdar (1), and decline to ac- 
cept a judgment, which does not mention the 
section in question, as any authority on its 
construction. The appeal must, therefore, bo 
allowed, the decree of the lower appellate 
Court set aside, and that of the Court of first 
instance restored with costs to the plaintiff 
against the defendant Chote Sahib in all 
three Courts. 
Appeal allowed, 





(s. c. 6 N. L. R. 164.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. : 
Secono Civit Appear, No. 168 or 1910, 
July 30, 1910, 
Present:—Mr, Stanyon, A J. Q. 
DHIRAJSINGH—ApPPELLANT 
versus 
RAJARAM—Responpenr, 

Court Fees Act (VII of 1870), s. 7 (IX), Sch. [— 
Construction of the section and the schedule—Value of 
same relief in suit and appeal—Foreclosure decree — 
Appeal against whole decree—Valuation—Defendant 
pleading evtinguishment of mortgage by noration— 
Denial of right to foreclose—Plea that mortgage is paid 
off—Mortgage of occupancy holding— Lease executed by 
parties on the assumption of land being absolute occu- 
pancy holding—Revival of mortgage. 

Schedule I of the Court Fees Act does not stand 
by itself, it is supplementary and not alternatire to 
section 7 and other sections of the Act, 
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: Section 7 ` states the various processes by which 
values in different suits are to be arrived at, and the 
schedule then applies the proper Court-fees to these 
values, 

The general purpose of section 7 istolay downa 
value that shall remain unchanged in all stages of 
n cage. Once the value of a relief has been 
ascertainedfor the purposes of the plaint, the first 
schedule forthwith rates the relief at the same value 
for the purposes of appeal. The value of the same 
relief remains unchanged all through the- succeeding 
stages of the litigation. The same relief should have 
the same value whether the appeal is made against 
its grant or its refusal by the lower Court. i 

Ås a suit for foreclosure of a mortgage should bear 
ad valorent Court-fee on the principal sum secured 
by the mortgage bond sued on, an appeal against a 
foreclosure decree, not merely disputing the 
amount found payable for redemption but against the 
whole decree, should also bear ad valorem stamp on 
the same valuation, although the amount found pay- 
able for redemption exceeds this valuation. 

‘A defendant, who pleads that the mortgage forming 
the basis of the suit has been extinguished by 
novation before the suit, sothat ‘no relation of 
mortgagor and mortgagee remains subsisting, directly 
disputes and denies the relief of foreclosure. 

Quezre:—Whether a mortgagor, who says that a 
mortgage has been paid off, can be said to deny the 
right to foreclose? 
> Onkar v. Lakhmichand, 5 N. L. R. 180; 3 Ind. Cas. 
920, discussed. 

A lease, which was intended to supersedo a mort- 
gage, was executed both by mortgagor and mortgagee 
on the assumption that the land covered thereby was 
absolute occupancy land. The land, however, proved 
to be occupancy land which could not be legally dealt 
with inthe way agreed. Thereupon the parties 
abandoned the lease and the mortgagor resumed 
possession of theland. In a suit for foreclosure by 
thel mortgagee, the mortgagor contended that the 
mortgage was extinguished by the lease: 

Held, that the contention was untenable and that 
the mortgage revived when it was found that the 
lease could not take effect. 


. Appeal against the decree of the District 
Judge, Narsinghpur, dated the 11th December 
1909, reversing. the decree of the Subordi- 
nate Judge, Narsinghpur, dated the 26th 
October 1909. i 


Mr. S. Ramdas; for the Appellant. 

Hon’ble Mr. M. B. Dadabhoy aud Mr. 9, Y. 
Deshmukh, for the Respondents. 

Judgment.—aA preliminary question 
as to whether the appeal is sufficiently 
stamped ‘has been raised. The suit is to 
foreclose a mortgage. A sum of Rs. 687-10-0 
has been found payable and the usual decree 
misi ‘given by the lower appellate Court. 
In this Court, the defendants-appellants 
seek to. avoid the whole decree on the ground 
that the mortgage in suit was extinguished 
by novation, the plaintiffs having accepted 
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a lease in its stead. The defendants, there- 
fore, necessarily dispute the plaintiffs’ right, 
to foreclose. They have stamped their ap- 
peal according to the principal money secured 
by the bond. It is urged that the stamp 
should have been calculated on Rs. 687-10-0. 
This argument is sustained by reference to 
the case of Onkar v. Lakmichand (1). It 
will be sen that Bose, A. J. C., decided that 
case upon the premise that the right to 
foreclose was not challenged in the appeal, 
but only the amount payable on the mort- 
gage. I doubt, with respect, whether this 
premise was not misapprehended, because 
the appeal was against the entire declared 
debt, and a debtor, who states that nothing 
remains due on a mortgage, seems, by neces- 
sary implication, to deny the mortgagee’s 
possession of a right to foreclose. How- 
ever that may be, (and I express no definite 
dissent in the matter), a mortgagor, who 
says that a mortgage has been paid off, may 
or may not be deemed technically to deny 
the right to foreclose. Bat a defendant 
who pleads that the mortgage forming the 
basis of the suit has been extinguished by 
novation before the zuit, so that no rela- 
tion of mortgagor and mortgagee remains 
subsisting, directly disputes and denies 
the relief of foreclosure. I entirely concur 
with the views expressed in the above 
case as to the scope of clause IX of sec- 
tion 7 of the Court Fees Act, 1870. 
The whole of section 7 is a handle | for 
the application of Schedule I of the. 
said Act. It lays down the method of 
reaching the value of certain claims, as a 
preliminary to finding the Court-fees pay- 
able in respect thereof. The relief of 
foreclosure is valued by clause IX at the 
principal money secured by the mortgage 


bond. We, therefore, first ascertain the 
principal sum. Inthe present case we find 
it to be Rs. 250. Then we pass on to 


Schedule I, and we find that the stamp for 
a plaint, or memorandum of appeal, for a 
relief valued at Rs. 250 is Rs. 18-12-0. 
Clause 1X has valued the relief for the “suit,” 
which word has rightly been interpreted 
here to refer to the trial and decision of 
the cause in the first Court. But, of ‘course, 
the value of the same relief remains un- 
changed all through the succeeding stages 
of the litigation. A foreclosure right, which 


(1) 5 NL. R. 180; 3 Ind. Cas. 920. 
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is worth Rs. 250 in the first Court, cannot 
be worth any more, or any less, in the 
superior Courts. Clause lof section 7 also 
deals only with suits. It could not be 
said that any appeal for the same relief in 
such a suit would be calculated otherwise 
than with reference to this clause, Schedule 
I does not enact anything except the per- 
centage of Court-fees. It does not stand by 
itself, but as a supplement to section 7 and 
other sections of the Act. Ib is not the 
fact, or the law, that section 7 fixes the 
Court-fees in some cases, and Schedule I in 
others. Section 7 states the various processes 
by which values in different suits are to be 
arrived at, and the schedule then applies the 
proper Court-fees to those values. In casas 
where the valuation of the relief is left to the 
plaintiff, and where, therefore, the same re- 
lief may be differently valued in suit and ap- 
peal, mention. is made, for the sake of clear- 
ness, of both plaint and memorandum of ap- 
peal. But the general purpose of section 7 is 
to lay down a value that shall remain un- 
changed in all stages of a case. It would 
have been superfluons and in a way res 
dundant, to have added words “and ap- 
peals” to the words “in suits” with which each 
of the eleven clausee of section 7? begins, 
kecause, once the value of a relief has been 
ascertained for the purposes of the plaint, the 
first schedule forihwith rates the relief at 
the same value for the purposes of anpeal. 
It is also in accordance with practice and 
common sense that the same relief , should 
have the same value whether the appeal ts 
made against its grant or its refusal by the 
lower Court. ifa mortgagee’s suit for fore- 
closure were dismissed, and he appealed for 
the relief claimed in his plaint, how would 
the appeal be valued except by reading 
Clause IX of section 7 with Schedule I of the 
Court Fees Act, 1870? That clause could 
“mot be put aside. on the ground that the 
valuation there is declared only for suits. 
That valuation, having been declared once, 
remains a constant factor, and Schedule I 
demands the same Court-fee for the memo- 
randam of appeal as was exhibited on the 
plaint, For these reasons, I hold that the 
present appeal, being made against a fore- 
closure decree—not merely in dispute of the 
amount found payable for redemption. but 
against the whole decree; that is to say, being 
the converse of an appeal for foreclostire by 
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a mortgagee who has bsen refused forsclosare 
—has been rightly stamped ad vilorem, 101 
value being the principal sum secured by the 
mortgage bond sued on. 

On the merits, the appeal is lifeless. Tt is 
proved that the lease, which was inten ted to 
supersede the mortgage, was executed by 
both parties on the assumption that the land 
covered thereby was absolute occupancy land, 
a mistake of fact. The land proved to ha 
occupancy land which could not be legally 
dealt within the way agreed, Thereupon 
the parties abandoned the lease, and defend- 
ants resumed possession of theland. They 
are admittedly in possession of it at the 
present time, and their explanation that they 
have resumed possession for non-payment of 
the lease premium or rent is a puerile excuse, 
and, in any case, has been found unproved. 
The mortgage, therefore, revived, and the 
lower appellate Court’s decree is perfectly 
sound. This appeal, therefore, fails, and is 
dismissed with costs. 

Appeal dismissed. 


(s. c. 6 N. L. R. 168). 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criminar Revrsron No. 244 or 1910, 
September 1, 1916. 
Present; —Mr. Skinner, A. J. ©, 
EMPEROR— PROSECUTOR 
versus 

UMER KHAN—Accossc. 

Gambling Act (III of 1867), ss. 5, 6—Searc? 
condusted by unauthorized Police oficer—Irregularity in 
warrant—Whether presumptions under section G arise 
—Absence of other evidence to support conviction— 
Gaming when punishable. 

An irregularity in a warrant issued under section 5 
ofthe Public Gambling Act, 1867, will not per se 
vitiate a conviction following on a search made under 
it, if there is evidence on which snch conviction can 
be supported without invoking the presumptions under 
section 6 of the Act. But these presumptions only 
arise when a search has been duly made under 
section 5. 

A search conducted by a Police officer, below the 
rank of Sub-Inspector, under a warrant issued to him 
by a Magistrate, is irregular and does not raise the 
presumptions under section 6 of the Act. A con- 
viction based on such presumptions, but unsupported 
by any other evidence, should be set aside. 

Empress v. Hardeo Das, A. W. N. (1884) 286; 
Sreram Chandra Lerkan v. Bipindass, 4.0. 710; Nazır , 
Khan v. Proladh Dutta, 4 C, 659 and Reg. v, 
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Narayan Sundar, 5 B. H. O. R. Cr. 1, and the judg- 
ment of Duthoit, J.,in Empress v. Man Singh, A. W. 
N. (1884) 291, followed.. 

Judgment of Mahmood,J., in Empress v. Man Singh, 
A, W. N. (1884) 291, dissented from. 

Gaming is not an offence in itself bnt is punishable 
only when carried on in a common gaming house, or 
in a public place. 

Empress v. Musammat Kashi, 6 C. P. L. R. Cr. 17, 
relied upon. 

Revision, under section 438, Code of Cri- 
minal Procedure, against the order of the 
Sessions, Judge of Jubbulpore Division. 

Judgment.—In this case 7 persons 
have [been convicted of offences under sec- 
tion 4 of the Public ° Gambling Act IIL of 
1867, and sentenced to fines, which I under- 
stand, have been paid, and to terms of 
imprisonmentin default. The Sessions Judge 
has reported the case to this Court on the 
ground that there is no proof on the record 
that gambling was going on, as though there 
is evidence that cowries were found, this is an 
insufficient basis for the inference that they 
had been used for gambling, Under these 
circumstances, he did not think it necessary 
to go into the question whether the search, 
which was admittedly conducted by an officer 
below the rank of Sub-Inspector, prescribed 
by the orders of the Local Administration 
under section 5 of the Act, was a legal one. 

I preferred to approach the case from a 
different point of view to that taken by the 
learned Judge, and issued notice to the 
Magistrate to show cause why the convictions 
should not be set aside, on the grounds: — 


(1) that the search not having been one 
authorized by the terms of section 5 of the 
Gambling Act no presumption arises under 
section 6 that the house was a common 
gaming-house, and 

(2) that cowries are not necessarily imple- 
ments of gaming. 

The learned Magistrate submits that as a 
search warrant issued by an unauthorized 
Magistrate is declared by clause (a) of sec- 
tion 529 of the Code of Criminal Procedure 
not to be void, much less can a warrant be 
void, which is issued to an unauthorized 
police officer by an authorized Magistrate ; 
the search made under the warrant is, there- 
fore, not invalidated, and consequently the 
presumption enjoined in section 6 is not 
vitiated. And herefers to a noteon section 
537 at page 1022 of Sohoni’s Criminal Pro- 
cedure, 6th Edition, and to the cases therein 
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cited, viz., Empress v. Hardeo Das (1) and 
Empress v. Man Singh (2). Both these cases 
were decided by the same learned Judges, 
Mahmood and Duthoit, JJ., and the judgment 
of Mahmood, J., in the second case, no doubt, 
supports the learned Magistrate’s contention 
but Duthoit J., differed from him on this 
point, and considered that “the defect in the 
warrant must be held to prevent the finding of 
the apparatus of a gaming-house being treat- 
ed as ‘proof’ of the facts sought to be estab- 
lished.” And in Empress v. Hardeo Das (1), 
in which they delivered a joint judgment the 
learned Judges held that “whilst the special 
rule contained in section 6 of the Gambling 
Act is, in its entirety, inapplicable to the 
present case, we are unable to hold that 
there is anything in that section to render 
the results of a search, conducted under an 
irregularly issued warrant, inadmissible in 
evidence. Nor in view of the provision cf, 
section 537 of the Criminal Procedure Code 
can we hold that the irregularity in issuing 
the warrant vitiated the trial and rendered 
the conviction illegal.” They proceeded to 
consider the evidence, and found that the 
Magistrate was under the circumstances of the 
case “justified in believing the testimony of 
the so-called accomplices of the petitioner in 
regard to the isolated point that the gambl- 
ing was conducive: to his profit or gain.” 
And they accordingly upheld the conviction 
without relying on the presumption created 
by section 6 of the Gambling Act, when 
cards or other instruments of gaming are 
found in a house entered or searched under 
the provisions of section 5. This view of the 
effect of an irregular search is supported 
by the decisions of the Calcutta High Court 
in Sreram Chandra Lerkan v. Bipindass (3) 
and Nazir Khanv. Proladh Dutta (4), and by 
that of the Bombay High Court on the 
analogous provisions of Bombay Act IIL of 
1866, in Reg. v. Narayan Sundar (5). I 
accept it as correct, and in so far as it is 
dissented from by Mahmood, J., in Empress 
v. Man Singh (2), am unable to agree with 
him, and prefer the judgment of Dathoit, J. 
The view, which I take then, is that irre- 
gularity in a warrant issued under section 5 


of the Public Gambling Act (TII of 1867) will 
(1) A. W.N. (1884) 286. 
(2) A. W. N. (1884) 291. 
(3) 4 O. 710. 
(4) 4 0. 659. 
(5) 5 B. H. O. R. Cr. l 
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not rer se vitiate a conviction following on a 
search made under it, if there is evidence on 
which such conviction can be supported 
without invoking the presumptions prescrived 
by section 6 of the Act, but that those pre- 
sumptions only arise when a search has been 
duly made under section 5, and cannot, there- 
fore, be made use of in the present case. And 
apart from those presumptions there is no 
ground whatever in this case for holding that 
any gaming that may have occurred in the 
cook-house, in which the accused were found, 
was “for the profit or gain of the person own- 
ing, occupying, using orkeeping such house.” It 
cannot, therefore, be held to have been a com- 
mon gaming-house, and as was pointed out in 
Empress v. Musvmmat Kashi (6), “gaming is 
not an offence in itself, but is punishable only 
when carried on ina common gaming-house, or 
ina public place.” I need not, therefore, decide 
whether there was sufficient ground for hold- 
ing that the cowries and cloths, said to have 
been found at the search in this case, had 
been used as instruments of gaming. The 
convictions of all the accused must be set 
aside, and if the fines have been paid, they 
must be refunded. i 


Application allowed. 
(6) 6 C. P. L. R. Cr. 17. 





(s. c. 5 L. B. R. 163.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH. 
Civit Rererexce No. 5 or 1909. 

: February 14, 1910. 
Present:—Sir Charles Fox, Krt., Chief Judge, 
Mr. Justice Hartnoll, Mr. Justice Robinson 

and Mr. Justice Parlett. i 
J. MOMENT— APPELLANT 
versus 
Tue SECRETARY or STATE ror INDIA 
In COUNCIL—Responpent. 

Lower Burma Town and Village Lands Act (IV of 
1898), s. 41 cl. (b)—Lower Burma Courts Act (VI of 
1900), s. 11—Government of India Act of 1858 
(21 and 22, Vict. U. 106), s. 65—Indian Councils Act 
of 1861 (24 and 25 Vict. C. 67), s. 22—Rights over land 
as against Government—Juwrisdiction of Civil Courts— 
Ultra vires of Burma Legislative Council: 

Held by Fox, C.J., Hartnoll and Parlett, JJ. (Robinson 
J., dissenting): 

Clause (b) of section 41 ofthe Lower Burma 
Towns and Village Lands Act, which enacts that no 
Civil Court shall have jurisdiction todetermine any 
claim to any right.over land as against Government, 
is ultra vires of the Legislative Council of the 
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Lieutenant-Governor of Burma, because it infringes 
section 65 of the Government of India Act and section 
22 of the Indian Councils Act. 


Mr. Pennell, for the Appellant. 

The Government Advocate, for the Respond. 
ent. 

Opinion of the Full Bench. 

Fox, C. J.—The question referred is—“Is 
clause (b) of section 41 of the Lower Burma 
Town and Village Lands Act ultra vires of 
the Legislative Council of the Lieutenant. 
Governor of Burma?” 

The first part of the section is “No Civil 
Court shall have jurisdiction to determine— 
clause (b) is ‘any claim to any right over 
land as against the Government.’” Tho sec- 
tion in effect debars the Civil Courts from 
exercising jurisdiction in suits in which a 
claim to a right over land in a town or village 
as against the Government is involved 
This construction was put upon it in the 
previous case between the parties, which was 
a suit by the Government to evict the ap- 
pellant from certain land in the Cantonment 
of Rangoon.—Moent v. The Secretary of State 
for India in Council (1). 

In that case no question was raised as to 
the validity of section 41 of the Lower Burma 
Town and Village Lands Act. 

It is not disputed that this Court can in- 
quire into the validity of it on the appeal in 
the present case, which is an appeal in a 
suit by Moment against the Government to 
recover compensation for wrongful acts done 
in respect to what he claims to have been 
his buildings on the land which was the sub- 
ject-matter of the previous suit. 3 

The Lower Burma Town and Village Lands 
Act was passed and received the assent of 
the Governor-General in 1898. At that time 
the powers of all legislative authorities in 
India were derived from the Indian Councils 
Acts which had been enacted in 1861, 1869 
1871, 1874 and 1892. The principal pro. 
visions, binding all such authorities, are those 
contained in section 22 of the Indian Councils 
Act, 1861. The section is as follows :— 

22. The Governor-General in Council 
shall have power at meetings for the purpose 
of making laws and regulations as aforesaid 
and subject to the provisions herein contained 
to make laws and regulations for repealing, 
amending, or altering any laws or regulations 
whatever now in force or hereafter to be in 


force inthe Indian territories now (orher 
(1) 3 L. B. R. 165. (orhereafter) 
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under the dominion of Her Majesty, and to 
make laws and regulations for all persons, whe- 
ther British or native, foreigners or others, and 
for all Courts of justice whatever and .for 
‘all places and things whatever within the 
said- territories, and for all servants of the 
Government of India within the dominions 
of princes and States in alliance with Her 
“Majesty ; 

“and the laws and regulations sə to be 
made by the Governor-General in Council 
shall contro] and supersede any laws and re- 
gulations in any wise repuguant thereto which 
shall have been made prior thereto by the 
Governors of the Presidencies of Fort St. 
George and Bombay respectively in Council, 
of the Governor or Lieutenant-Governor in 
Council of any presidency or other territory 
for which a Council may be appointed, with 
power to make laws and regulations under 
and by virtue of this Act. 

“ Provided always, that the said Governor- 
General in Council shall not have the power of 
making any lawsor regulations which shall 
repeal or in any way affect any of the provi- 
sions of this Act, or any provisions of the Gov- 
ernment of India Act, 1833, and of the Govern- 
ment of India Act, 1853, and of the Govern- 
ment of India Act, 1854, which after the pass- 
ing of this Act shall remain in force : 

“or any provisions of the Government of 
India Act, 1858, or the Government of India 
Act, 1859: 

“or of any Act enabling the Secretary of 
State in Council to raise money in the United 
Kingdom for the Government of India: 

“or of the Acts for punishing mutiny and 
desertion in Her Majesty’s Army or in Her 
Majesty’s Indian torces respectively; but sub- 
ject to the provisions contained in the Gov- 
érnment of India Act, 1833, section 73, res- 
pecting. the Indian Articles of War: 

*“or any provisions of any Act, passed in 
this present’ session of Parliament, or here- 
after to be passed, in any wise affecting Her 
Majesty’s Indian territories, or the inhabi- 
tants thereof: 

“or which may affect the authority of 
Parliament, or the constitution and rights of 
the Hast India Company, or any part of the 
unwritten laws or constitution of the United 
Kingdom of Great Britain and Ireland, where- 
on may depend in any decree the allegiance of 
any person to the Crown of the United King- 
dom, or the Sovereignty or dominion of the 
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Crown over any part of the said territories.” 

Section 48 of the Act contains the direct 
authority under which the Lieutenant- 
Governor of Burma in Council was enabled 
to legislate. - : 

The objections urged on behalf of the ap- 
pellant to the validity of the clause of the - 
Lower Burma Town and Village Lands Act 
which is the subject of the reference are that 
it infringed the proviso of section 22 of the 
Indian Councils Act, 1861, in that—(1)- it 
affected one of the provisions of the Govern- 
ment of India Act, 1833, (2), it affected one 
of the provisions of the Government of 
India Act, 1858, (3) it affected the provi- 
sions of the Indian High Courts Act, 1861, 
and (4) it affected the prerogative of the 
Crown. 

The provision of the Government of India 
Act, 1833, which it was argued was infringed, 
was that contained in section 46 of that Act. 
This prevented the Governor-General in 


‘Council from abolishing any of the Courts of 


Justice established by His Majesty’s char- 
ters without the previous sanction of the 
Court of Directors of the Hast India Company. 
Those Courts were abolished by the Indian 
High Courts Act, 1861, a statute passed 
subseguent to the Indian Councils Act, 1851, 
and no question of abolishing one of the 
Supreme Courts arises. 

Passing over for the present the second 
objection, the third is based upon the High 
Court of Judicature at Fort William in Bengal 
having possessed jurisdiction in Burma in 
1898, under the Lower Burma Courts Act, 
1889. The extent of such jurisdiction will be ` 
seen from the Act itself. If the Courts which 
were in existence then had continued, the 
Court of the Recorder would have had juris- 
diction to hear and determine the present 
suit, and an appeal would have lain from bis, 
decision to the High Court at Calcutta, unless 
the clause which is the subject of the refer- 
ence barred both Courts from determining 
the plaintiff-uppellant’s claim. It was urged 
that although the Governor-General in Coun- | 
cil might- possibly alter and take away by 
legislation the jurisdiction of the High Court, 
the local legislature could not do so, because 
under section 48 of the Indian Councils Act, 
1861, read with section 42 of the same Act, a, 
local legislature has not the power of making 
avy law or regulation which shall in any way, 
affect.any Act of Parliament in force in its 
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Province. The Act of Parliament said to ba 
affected by the clause which is the subject 
of the reference is the Indian High Courts 
Act, 1861. The jurisdiction of the High 
Court at Calcutta in Burma was not derived 
‘from that Act; it was created by Acts of the 
Governor-General in Council; the first of 
such Acts was the Recorder’s and Small Cause 
Courts Act XXI of 1863. The third objection 
appears.to me to have no foundation, 

The objection to the clause on the ground 
that it affects the prerogative of the Crown 
is based upon the argument that the right 
to sue in a Civil Court to assert a claim 
to land against Government being taken 
away, the right to appeal to His Majesty 
in Council from a decree in such a suit is 
also taken away. This, no doubt, is so, but 
what is taken away is the right of the subject, 
not the prerogative of the Crown. 

Turning now to what must be regarded as 
the substantial objection to the clause which 
is the subject-matter of the reference, it has 
been urged on behalf of the appellant that it 
infringes an important provision contained in 
section 65 of the Government of India Act, 
1858. Under that Act the territories at the 
time in the possession or under the control 
of the Hast India Company were transferred 
to and vested in Her Majesty, and thenceforth 
India was to bə governed by and in the name 
of Her. Majesty. Subjects who could - pre- 
viously. Have sued the East India Company 
were to come under the direct Government of 
the Crown, which no subject could sue as of 

. right, and against whom a subject could only 
seek a remedy by Petition of Right,a pro- 
ceeding which was not applicable to all claims 
for redress. Parliament determined that the 
people of India should not bə in a worse 
position under the Crown than they were in 
under the Company in respect of proceedings 
against the Government, and the Ac} contains 
the following provisions :— 

“65. The Secretary -of State in Council 
shalland may sue and be sued as well in 
India asin England by the name of the Sec- 
retary of State in Council as a body corporate; 
and all persons and bodies politicshall and may 
have and take the same suits, remedies and 
-proceedings, legal and equitable, against the 
Secretary of State in Council of India as they 
could have done against the said Company; 
and the property and effects hereby vested in 
Her Majesty for the purposes of the Govern 


INDIAN OASES. 


1131 


ment of India, or acquired for the said pur-” 
poses, shall be subject and liable to the same 
judgments and executions as they would,. 
while vested in the said Company, have been 
liable to in respect of debts and liabilities- 
lawfully contracted and incurred by thé said. 
Company. ` E ` 

“66. The Secretary ‘of State in Council 
shall, with respect to all actions, suits, and 
all proéeedings by or against the said Com 
piny pending atthe time of the commences 
ment of this Act, come inthe place of the 
said Company, and that without the necessity 
of substituting the name of the Secretary of 
State in Council for that of the said Com- 
pany. 

n 67. All treaties made by the said Com- 
pany shall bə binding on Her Majesty, and 
all contracts, covenants, liabilities, and en- 
gagements of the said Company made, incur- 
red or entered into before the commencement 
ọf this Act may be enforced by and against 
the Secretary of State in Council in Jike 
manner and in the same Courts as they might 
have been by and against the said Company 
if this Act had not been passed.” 

Now if persons and bodies politic could, 
previous to the Act, have sued the Mast India 
Company ina Civil Court in respect of a, 
claim to land, parsons in Burma at the pre- 
sent day are in a different and ‘obviously 
worse position in respect to claims as against 
Government to land in towns and villages 
from that in which. p2ople in 1853 were, for, 
if the clause under reference is valid, 
although they may institute suits in respect 
of claims to land they cannot have such 
claims determined by a Civil’ Court. On 
behalf of the Government, which supports 
the validity of the clause under reference, it 
has been urged that the words of section 65 
“and all persons and bodies politic shall and 
may have and take the same suits, remedies 
and proceedings, legal and equitable, against 
the Secretary of State in Council as they 
could have done against the said Company” 
dealt with the then present state of things 
only, that they left things as they were 
before, effected no change, and prevented no 
change in the future. According to this con- 
straction the provision would not have pre- 
vented the Governor-General in Council 
enacting that for the future every dispute 
between a subject and Government in con- 
nection with a contract entered into by the 
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a Medical Officer, any claim ona contract. 


entered into by the Army Department, by ar 
Army Officer, and so on. In my mind there is 
not the slightest doubt that the words above 
quoted embraced the future as well as the 
then present, just as the words of the section 
previous to and subsequent to them did. Tf 
anything were wanted to make it clear that 
Parliament intended that the provisions in 
question should apply tothe future as well 
as to the then present, section 22 of the 
Indian Councils Act, 1361, emphasizes the 
continuance of the binding effect of the 
Government of India Act, 1858, as well as 
the other Acts therein mentioned. 


For the appellant it was admitted that 
these Acts did not prevent the legislature 
from taking away rights which subjects may 
have had against Government, and that it 
was open to it even to lay down that the 
present appellant had no rights to land as 
against Government, but what it was not 
open to any legislature except Parliament to 
lay down was that a member of the public 
could not have a claim against the Govern- 
ment determined by a Civil Court. 


The answer to the question referred must, 
in my opinion, depend upon'whether the East 
India Compauy was liable to be sued for land 
or for claims in respect of land. The posi- 
tion of the East India Company was very 
fully dealt with in the case of The Peninsular 
and Oriental Steam Nartgatzon Oompany 
v. The Secretary of State for India (2). 

The judgment in that case, and the judg- 
ment of Sir Michael Westropp in Narayan 
Krishna Laud v. Gerard Norman, Collector of 
Bombay (3), appear tome to leave no doubt 
that a suit for and in respect to land would 
have lain against the Company in the Supreme 
Courts. Thata suit would also have lain 
against the Company in the Country Courts 
in the Regulation Provinces also appears clear 
from the following extracts from the Preamble 
of Bengal Regulation ITI of 1793 :— 

“To ensure, therefore, to the people of this 
country, as far asis practicable, the uninter- 
rupted enjoyment of the inestimable benefit of 
good laws duly administered, Government has 
determined to divest itself of the power of in- 
ter fering in the administration of the laws and 

(2) 5 B. H. O. R. App. 1; Bourke A. O. O. 166. 

(8) 5B. H.C. R.1 
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regulations in the first instance, reserving 
only, as a Court of appeal or review, the deci- 
sion of certain cases in tha last resort; and 
to lodge its judicial authority in Courts of 
Justice, the Judges of which shall not only 
be bound by the most solemn oaths to 
dispense the laws and regulations impartial- 
ly but be so circumstanced as to have no plea 
for not discharging their high and important 
trusts with diligence and uprightness. They 
have resolved that the authority of the 
laws and regulations so lodged in the Courts 
shall extend not only to all suits between 
native individuals, but that the officers of 
Government employed in the a ain of 

ompany’s 
investment and all other financial or com- 
mercial concerns of the public, shall be 
amenable to the Courts for acts done in 
their official capacity in opposition to the 
regulations: and that Government itself, in 
superintending these various branches of the 
resourc2s of the State, may bə precluded 
from injuring private property, they have 
determined to submit the claims and in- 
terests of the public in such matters to be 
decided by the Courts of Justice according to 
the regulations, in the same manner as suits 
between individuals.” 

In the interesting histories of subsequent 
legislation by regulation given in Field's 
Regulations and the Introduction to Morley’s 
Digest (1850), I cannot find that the above 
main principles were ever departed from. 

At page 101 of the 2nd Edition of Sir 
Courtenay Ilbert’s work on the Government 
of India, he states that when Arakan and 
Tenasserim were conquered in 1824 and 
Pegu in 1852 these regions were specially 
exempted from the Bengal Regulations, in- 
structions, however, being given to the officer 
administering them to conduct their procedure 
in accordance with the spirit of the regula- 
tions so faras they were suilable to the cir- 
cumstances of the country. 


No copy of the instructions in force in 
1858 is available to us. The Pegu Civil 
Code sanctioned by Resolutions of the Pre- 
sident in Council and issued in 1860 states 
that neither the Acts, Regulations, nor 
Circulars of the Bengal Sudder Dewany 
Adawlut were in force in the Province. It 
professed to contain full and copious in- 
structions on every point of procedure that 
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might arise in the trial of a civil guit. 
Inter alia it provided that Civil Courts 
should take cognizance of all suits of a Civil 
nature with the exception of suits of which 
their cognizance was barred by any Act of 
Parliament, or by any Act of the Governor- 
General in Council, and*that the Government 
might be made a defendant in any suit in its 
own name or in the name of its officers. 
The 36th to the 40th sections excepted 
certain matters from the jurisdiction of 
the Courts, but amongst them was not 
a claim to land by a subject against the 
Government. 

There is no reason to suppose that this 
Code introduced any change of law in this 
respect. In view of the very important 
declarations made so far back a3 1798 
as to the Government stbmitting claims 
against it to the jurisdiction of the Civil 
Courts, it is most improbable that the East 
India Company ever issued instructions to 
its officers in Burma debarring those who 
presided in the Civil Courts in the Province 
from taking cognizance of and determining 
claims to land as against the Government. 
In the absence of anything being shown to 
the contrary, I think it must be taken that 
before the transfer of the territories under the 
Government of East India Company to the 
Crown, members of the public in Burma 
could sue the Company upon claims to or in 
connection with land. 

That being so, I think that the auswer 
to the question referred must be that the 
provision of section 41 of the Lower Burma 
Town and Village Lands Act, 1898, that no 
Civil Court shall have jurisdiction to de- 
termine any claim to any right over land as 
against Government was uléra vires of the 
Legislative Council of the Lieutenant-Co- 
vernor of Burma, because it infringed the 
65th section of the Government of India Act, 
1858, and the 22nd section of the Indian 
Councils Aci, 1861, 

The Government Advocate referred to 
several Acts of Indian Legislatures which 
he said also overstepped the limits of their 
powers if the provisions under referenca did 
so. Itis possible that the light fetters on 
legislation have sometimes been overlooked, 
but some of the Acts cited do not, in my 
opinion, lend any force to his argument, 
The Garo Hills Act (XXII of 1869) was 
one of those principally relied on, This Act 
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was the subject of examination in the case 
of The Empress v. Burak, (4). Their Lard- 
ships of the Privy Council gave the effect of 
it in these words: “The Governor General 
in Codncil has determined, in the due and 
ordinary course of legislation, to remove a 
particular district from the jurisdiction of 
the ordinary Courts and Offices, and to place 
it. under new Courts and Offices to be appointed 
by, and responsible to, the Lieutenant- Go- 
vernor of Bengal; leaving it to the Lieu- 
tenant-Governor to say at what time that 
change shall take place; and also enabling 
him not to make what laws he pleases for 
that or any other district, but to apply by 
public notification to that district any law 
or part of alaw, which either already was, 
or from time to time might bein force by 
proper legislative authority, in the other 
territories subject to his Government.” The 
Act itself shows that abolition of Civil Courts 
was not contemplated; no question as to 
jurisdiction of the new Courts arose, This 
Act, in my opinion, has no bearing on the 
question whether it is open to the legislature 
to lay down that Civil Courts shall have 
no jurisdiction to determine claims to or 
in respect of land as against the Government, 

I do not propose to deal with the other 
Acts cited because the question before ug 
is ‘not whether any parts of those Acts were 
ultra vires. The question before us is whe. 
ther the provision mentioned in the reference 
was ultra vires. I would answer that ques- 
tion in the way previously stated. 

‘Hartnoll, J, Tha question referred is— 
“Is clause (b) of section 41 of the Lower 
Burma Town and Village Lands Act ultra 
vires of the Legislative Council of the Lieu- 
tenant-Governor of Burma?” 

The Lower Barma Town and Village 
Lands Act was passed in 1838 and was an 
Act of the Lieutenant-Governop of Burma in 
Council, and the authority under which it 
was passed is that given by the 48th section 
of the Indian Councils Act, 1861 (24 and 
25 Vict., ©. 67). The Lieutenant-Governor 
in Council had no power to make any law 
which would in any way affect any of 
the provisions of the Indian Conneils Act, 
1861, or of any Actof Parliament in force in 
Burma. Attention was drawn to the 22nd sec- 
tion of the Indian Councils Act. It was argued 
that the clause of the section in question wag 


(4) 40. 172; 3 0. L. R. 197; 5 J, A. 178, 
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invalid in that it affected (1) the 20th section 
of the Government of India Act, 1800 (39 
and.40 Geo. 111, O. 79), (2) the 46th section 
of the Government of India Act, 1833 (3 and 
4 Will. IV, C. 85), and (3) the 65th section 
of the Government of India Act, 1858 (21 and 
22 Vict., ©. 106). It was also urged that it 
affected the prerogative of the Crown. 

The 20th section of the Government of 
India Act, 1800, is to the effect that the 
power and authority and Supreme Court 
of Judicature in and for the presidency of 
Fort William shall extend over the 
Province of Benares and all places sub- 
ordinate thereto and all districts hereafter 
annexed and made subject to the presidency 
of Fort William. The 46th section of the 
Government of India Act, 1833, provides 
that it shall not be lawful for the Governor- 
General in Council without the previons 
sanction of the Court of Directors to abolish 
any of the Courts of Justice established by 
His Majesty’s charters. It was argued that 
by virtue of the 20th section of the Govern- 
ment of India Act, 1800, the Supreme Court 
for the presidency of Fort William had juris- 
diction over Burma when ib was annexed in 
1852, and so that an Act of the local legis- 
lature respecting its jurisdiction was ultra 
wires as affecting an Act of Parliament, and 
as regards the 46th section of the Government 
of India Act, 1833, it was urged that a re- 
striction of jurisdiction was equivalent to an 
abolition of jurisdiction. The two objections 
ean be taken together. In the first place 
the learned counsel for the appellant stated 
as a fact not open to question that Lower 
Burma was annexed and made subject to 
the presidency of Fort William. The actual 
manner in which Lower Burma became part 
of British India was not related, nor was 
any proclamation in connection therewith 
produced. On the mere word of counsel, I 
am. unable to. accept the. statement, that 
Lower Burma was annexed and made sub- 
ject to the presidency of Fort William, 
Farther, even supposing that Lower Burma 
was annexed and made subject to the pre- 
sidency of Fort William it by no means 
follows that the Supreme Court at Calcutia 
would have had jurisdiction to entertain 
this case, for the jurisdiction of the Supreme 
Court was limited outside Calcutta, as is 
‘evidenced by the existence of the Sudder 
Dewany Adawlat Court and the Courts sub- 
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ordinate to itin Beng2l. The ‘juriedfotions 
of the Sudder Dewany Adawlut and the- 
Supreme Courts were separate and distinct. 
Bat even supposing that this suit would have 
fallen within the jurisdiction of the Supreme 
Court at Calcutta before the passing of the 
Indian High Courts Act, 1861 (24 and 25 Vict., 
C. 104), I am of opinion that the arguments, 
of learned counsel for the appellant cannot 
prevail. The Supreme Court at Calcutta 
was abolished by the Indian High Courts, 
Act, 1361. By that Act the High Court of 
Judicature at Fort William in Bengal took 
its place and that of the Sudder Adawlut 
Courts. Secbion 9 of, the High Courts Act 
deals with the jurisdiction of the High Courts, 
but it is expressly. stated that their jari 
tion is subject and without prejadice to the, 
legislative powers of the Governor- General, 
of India in Council. Section 11 of the same 
Act lays down that upon the establishment 
ofthe High Court in Bengal all provisions 
then iu force in India of Acts of Parliament 
which at the time of such establishment were 
applicable to the Supreme Court at Fort Wil. 
liam shall be taken as applicabie io the High 
Ccurt “but subject to the legislative powers 
of the Governor-General in Council in relation 
to certain matters, one of which was clearly 
jarisdiction.” In my opinion, the 20th section 
of the Government of India Act, 1800, and 
the 46th section of the Government of India 
Act, 1833, ave both much affected by the 
provisions of the Indian High Courts Act, 
1861, when it makes the jurisdiction of the 
High Court subject and without prejudice 
to the legislative powers of the Governor- 
General of India in Council and the applica- 
bility of Acts of Parliament in force at the 
time of its establishment subject also to the 
legislative powers of the Governor-General in 
Council. The whole question of the power 
of the Governor-General in Council to alter 
the Jurisdiction of the High Court is diseuss- . 
ed in the case of Empress v. Burah (4), in 
which their Lordships of the Privy Council 
held that such an exercise of legislative 
authority by the Governor-General in Council 
as might remove any place or territory from 
the jurisdiction of the High Court at Calcutta 
is expressly contemplated and authorized 
both by Statute and by the Letters Patent 
themselves. It was urged thatthe provisions 
of the Acts of Parliament, on which the first 
and second objections are based, were noh 
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brought tothe attention of their Lordships 
in the case of Hmpress v. Burah (4), and 
that if they had been their decision might 
have been different. -Whether they were 
or not, the provisions seem to me to have 
been so modified by the provisions of the 
Indian High Courts Act, 1861, that I have 
alluded to, that there is no justification for 
questioning, as has been done, the cor- 
reciness ofthe decision of their JTiordships 
on the ground that they were not brought 
to their notice, and no ground whatever is 
shown for not following the decision of their 
Lordships, even supposing that such a course 
were open to this Court, which i$ is nob. 
When the Lower Burma Town and Village 
Land Act was passed, the Acts that regulated 
the Courts in Lower Burma and their jurisdic- 
tions was the Lower Burma Courts Act, 1889. 
This was an Act of the Governor-General in 
Council. Following the decision in the case 
of Empress v. Burah (4), it must be held that 
that Act was valid and in no way ultra vires 
of the legislative powers of the Governor-Gener- 
al in Council. The only jurisdiction that the 
High Court of Jadicature at Fort William 
in Bengal had over Lower Burma when the 
Lower Burma Town and Village Lands Act 
was passed was derived from the Lower Burma 
Courts Act, 1889, in my opinion, and such 
High Court did not, in my opinion, derive any 
of its jurisdiction in Burma from the 20th sec- 
tion of the Government of India Act, 1900. 
Both that section and sections 43 of the Govern- 
ment of India Act, 1833, supposing they were 
applicable to Lower Burma when it was 
annexed, would be so affected as regards 
Lower Burma by the provisions of the Indian 
High Courts Act, 1831, and subsequent valid 
legislation in connection with Lower Burma, 
that any objections now based on them- with- 
reference to the validity of section 41, clause 
(b), of the Lower Burma Town and - Village 
Lands Act cannot, in my opinion,. stand. 
This disposes of the first and second objections.” 

The objection on the ground of infringement 
of the King’s prerogative is, in my opinion, 
of no force. It is the right of the “subject 
that is interfered with and not the prerozative 
of the Crown. 

There is left for consideration the questionof 
whether the 63th section of the Government of 
India Act, 1858, has been infringed. It is 
allowed that, if it has been, the clause of the 
section, which is the subject of the reference, 
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is uléra. vires of the losal legisliture. The sge- 
cond paragraph of the 65th saction is as fol- 
lows: — | 

“All persons and bodies politic shall and may 
have and take the same suits, remediesand pro- 
ceedings, legal and eqnitabte azainst the Sec- 
retary of State in Council of India as they 
could have done against tha said Company.” 

The Government of India Act, 1853, was the 
Act by which the Crown directly took over 
the Government of India, and which vested in 
the Crown all territories in the possession and 
under the Government ofthe Bist India Com- 
pany. Words to the same effect occur in the 
10th section of the Government of India Act, 
1833, by which the territorial possessions of the 
Company were allowed to remain under their 
Government for another term of 29 years and 
were to be held by itb“ in trust for His Majusty, 
hiş heirs and successors, for the service of the 
Government of India.” It was argued thatag 
no legislation could affect the provisions of the 
Government of India Act, 1858, aczording to 
the express proviso contained in section 22 of 
the IndianCouncils Act, 1851, and according to 
s2ction 48 read with section 42 of the same Act, 
and as the effect of the second paragraph of the 
65th section of the Government of India Act, 
1853, is to give the subject a right to sue the 
Secretary of State in Councilof India in respect 
to claims for land, the clause of the section 
now in question is wléra vires of the local legis- 
lature; but it was contended by the learned 
Government Advocate that the effect of the 
65th section of the Government of India Act, 
1258, is not as claimed by the appellant. The 
learned Government Advocate stated that the 
true construction of the 65th section is that ib 
left things exactly as they were, that it pro- 
duced no change bat did not prevent any, that 
it did not interfere with subsequent legislation, 
and that its intention was to prevent the 
introduction of the-principle that the Crown 
could not be sued in any of its Courts without 
its permission, and- that except. for: this 
section the subject would have been debarred 
from any suit except by -petition of right. 
The. meaning of the words was elaborately 
discussed in the case of Peninsular and Ori. 
ental Steam Navigation Company Y. The See- 
retary of State for India (2) and with the 
judgment of the learned Chief Justice in 
that case I am in accord. It certainly seems 
to me that the second paragraph of the 63th 
section was enacted so as to prevent the re- 
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medy in England of only proceeding when 
the Crown was concerned by petition of right 
from coming into force in India, and to 
preserve to ihe people of India the right of 
having such suits, remedies and proceedings 
subsequent to its enactment as they had 
against the Hast India Company which was, 
or had been, a trading company as well as 
bne that exercised the functions of Government, 
In considering the meaning of the words it 
is important to notice the distinction between 
the right to bring a suit and the right to 
Succeed in it. The question of a plaintifi’s 
right to succeed is only one that arises after 
he has bronght his suit. The suit may 
succeed and may fail, In arriving at the 
meaning of the words it is necessary to look 
into the history of the Company so as to see 
what was the practice during its existence. 
An extract from one of the earliest Bengal 
Regulations (ITI of 1793) is given in the 
judgment of the learned Chief Judge. An in- 
spection of Macnaghten’s Sudder Dewany 
Adawlut Reports shows that the practice was 
for the Company to sue and be sued in the 
Givil Courts in land suits. I would quote the 
following cases as typical examples of the 
practice; — 

Catlector of Moorshidabad v, Bishenath Rat 
and Sheenath Rai(5); Collector of Tipperah 
v. Gholam Nubee Chowhdry(6); Sheikh Mozuffer 
Buksh v. Collector of Tirhoot (7); Collector 
af Bundelkhund v. Iache Geer (8); Collector 
ef Goruckpoor v. Toorunt Geer and Sirda Geer 
(9) and Doorgapurshad Mungraj v. Collector of 
ihe Northern Division of Outtact (10). 

In connection with the last case, it is 
instructive to read the preamble and the 38th 
section of Regulation No. XI of 1822, which 
show how the Company considered themselves 
to be liable to be sued, As regards the 
Supreme Court a perusal of the case of 
Narayan Krishna Laud v. Gerard Norman, 
Collector of Bombay (8), shows that before 
the passing of the Government of India Act, 
1858, the Company sued and was sued in 
that Court in matters relating to land. The 
learned Government Advocate quoted to us a 
number of Acts in which the rights of the 
subject to bring suits were restricted, Some 

(5) 1 Macnaghten’s S. D. A. R. 174. 

(6) 2 Macnaghten’s S. D. A. R. 108. 

(7) 2 Macnaghten’s S. D. A. R. 300. 

(8) 3 Macnaghten’s S. D. A. R. 56. 


(9) 3 Macnaghten’s S. D. A. R. 351. 
(10) 7 Macnaghten’s S. D. A. R, 436, 
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of these concerned revenue matters. By the 
8th section of the East India Company Act, 
1780, (21 Geo. II, C. 70) and the lith 
section of the East India Company Act, 1797 
(37 Geo. EII, C. 142), jurisdiction was taken 
away from the Supreme Court and Courts in 
revenue matters. The history of jurisdiction 
in rent cases is given in sections 225, 226 
and 227 of the Regulations of the Bengal 
Code edited by Field in 1875. It might 
possibly be shown that in the year 1858 
the subject had not the right to bring a suit 
in the Civil Courts in respect of certain 
revenue matters; but that pointis not now 
for decision, nor is the question whether the 
other Acts quoted are, or were, ultra vires 
or not. We are only concerned in this 
reference with suits for claimstoland. There 
seems to me to be no doubt that in the 
Company’s time the Company sued, allowed 
itself to be sued, and submitted itself to the 
jurisdiction of the Civil Courts in land 
disputes. In the second case of the’ Sndder 
Dewany Adawlut Court which I have quoted, 
the Board of Revenue directed the plaintiff 
to institute a suit in the Zillah Court so as to 
ascertain if he had the right he claimed, 
This direction was given prior to the institu- 
tion of other suits which I have not referred 
to. It has been argued that the clause of the 
section under discussion does not take away 
all right of suit but merely transfers the 
right from the Civil to the Revenue Court, 
and so that the 65th section of the Govern- 
ment of India Act, 1858 is not infringed. I 
am unable to allow that this argument has 
any weight. From what I have written above 
it seems to me to have been the intention of 
Government to submit itself to the jurisdic- 
tion of the regular Civil Courts of Justice 
and, at any rate as far as suits for land are 
concerned, to have carried out its intention, 
and finally in support of my conclusion in 
this respect I would quote a passage in the 
preamble to Bengal Regulation No, 2 of 1793, 
which is as follows :— 


“When the extension of cultivation was 
productive only of a heavier assessment, and 
eyen the possession of the property was 
uncertain, the hereditary landholder had 
little inducement to improve his estate, and 
monied men had no encouragement to embark 
their capital in the purchase or improvement 
of land, whilst not only the profit but the 
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security for the capital itself wasso precarious. 
The same causes, therefore, which prevented 
the improvement of land, depreciated its 
value. Further measures, however, are 
essential to the attainment of the important 
object above stated. All questions between 
Government and the landholders respecting 
the assessment and collection of the public 
revenue, and disputed claims between the 
latter and their ryots, or other persons 
concerned in the collection of their rents, 
have hitherto been cognizable in the Courts 
of Maal Adawlat, or Revenue Courts. The 
Collectors of the revenue preside in these 
Courts as Judges and an appeal lies from their 
decision to the Board of Revenue, and from 
the decrees of that board to the Governor- 
General in Council in the Department of 
Revenue. The proprietors can never consider 
the privileges which have been conferred 
upon them as secure, whilst the revenue 
officers are vested with these judicial powers. 
Exclusive of the objections arising to these 
Courts from their irregular, summary, and 
often ex parte proceedings, and from the 
Collectors being obliged to suspend the exer- 
cise of their judical functions whenever 
they interfere with their financial duties, 
it is obvious that if the regulations for 
assessing and collecting the publice re- 
venue are infringed, the revenue officers 
themselves must be the aggressors, and that 
individuals who have been wronged by them 
in one capacity can never hope to obtain 
redress from them in another. Their financial 
occupations equally disqualify them for admin- 
istering the laws between the proprietors of 
land and their teranis. Other security, there- 
fore, must be given to landed property and to 
the rights attached to it, before the desired 
improvements in agriculture can be expected 
to be effected. Government must divest itself 
of the power of infringing, in tts executive 
capacity, the rights and privileges which, as 
exercising the legislative authority, it has 
conferred on the landholders. The revenue 
officers must be deprived of their judicial powers. 
All financial claims of the public, when dis- 
puted under the regulations, must be subject- 
ed to the cognizance of Courts of Judicature 
superintended by Judges who, from their 
official situations and the nature of their 
trusts, shall not only be wholly uninterested 
in the result of their decisions, but bound to 
devide impartially, between the public and 
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the proprietors of land, and also between 
the latter and their tenants. The Collectors 
of the revenue must not only be divested of 
the power of deciding upon their own acts, 
but rendered amenable for them to the 
Courts of Judicature, and collect the public 
dues subject to a personal prosecution for 
every exaction exceeding the amount which 
they are authorized to demand on behalf of 
the public, and for every deviation from the 
regulations prescribed for the collection of it. 
No power will then exist in the country by 
which the rights vested in the land-holders 
by the regulations can be infringed or the 
value of landed property affected. Land 
must, in consequence, become the most 
desirable of all property, and the industry 
of the people will be directed to those im-- 
provements in agriculture which are as es- 
sential to theirown welfare as to the pros- 
perity of the Stale.” 

With regard to Lower Burma in particular, 
according to Mr. Ilbert (page 10) of his 
work), though it was specially exempted 
from the Bengal Regulations, instructions 
were given to the officers administering it to 
conduct their procedure in accordance with 
the spirit of the regulations so far as they 
were suitable to the circumstances of the 
country. 

The first Civil Code of the Province of 
Pegu allowed Government to sue or be sued 
(sections 12 and 24). Sections 36 gave the 
suits of which cognizance could be taken. 
Amongst them were suits respecting rights 
to real property. Section 37 laid down 
what suits the Courts were not to take 
cognizance of. Nosuch prohibition is found 
there as is enacted by the clause of the 
section in question. Inthe case of Empress 
v. Burah (4) the question in issue in the 
present case did not arise. Moreover, I agree 
with the conclusion that the learned Chief 
Judge has arrived at with regard to it and 
with the reasons he has given. 

1 would answer the question in the 
affirmative. 

Robinson, J.—Section 41 (b) of the Lower 
Burma Town and Village Lands Act runs as 
follows:— 

“No Civil Court shall have jurisdiction to 
determine— 

* = % 5 * 5 % + 
(b) any claim to any right over land as 
against the Government,” 
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The question referred is--whether this 


clause is «lira vires. of the Legislative 
Council of the Lieutenant-Governor of 
Burma. 


Jt is argued thatit is ultra vires on four 
grounds: First, because itis contrary to the 
provisions of section 46 of the Govern- 
mentof India Act of 1833. That section 
refers to abolishing Courts established by His 
Majesty's charters. There is no such aboli- 
tion that I can see, as the section refers to 
_ total abolition. 

Next it was urged that it affected the pro- 
visions of the High Courts Act of 1861 as 
appeals lay to the High Court of Calcutta 
and the provisions had the result of taking 
away those appeals. The fallacy of this 
. argument is pointed out in Premshankar 
Raghunathji v. Government of Bombay (11) and 
in The Collector of Thana v. Bhaskar Mahadev 
Sheth (12), and I need not add anything to the 
reasons therein given. 

‘Next, it was argued that the effect of 
this clause was to infringe on the prerogative 
of the Crown by taking away a right of 
appeal to the Privy Council. There is no 
force whatever in this plea. The appeal to 
the Privy Councilis astatutory right and the 
right of the subject to petition His Majesty is 
in no way touched. 

Lastly, it is said that the clause affects the 
provisions of the Government of India Act, 
1858, and this argument raises a very difficult 
question and reauiresthe most serious con- 
sideration. 

By section 22 of the Indian Councils Act,» 
1861, the extent of the powers of the 
Governor-General in Council to make laws 
at meetings for the purpose is laid down, and 
by the proviso thereto that power is limited. 
The Governor-General in Council is not to 
have the power of making Jaws which shall 
repeal or in any way affect any provisions of 
a number of specified Acts amongst which is 
the Government of India Act of 1858. By 
section 42 the extent of the powers of 
Governors in Council to make laws is laid 
down, and by section 48, Lieutenant-Governors 
in Council are given the same powers. These 
Acts must notin any way affect any of the 
provisions of the Act itself or of any 
other Act of Parliament in force or here- 


after to bein force. They must not, there- 
(11) 8 B. H. C. R. 195. 
(12) 8 B. 264. 
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fore, in any way affect the Government of 
India Act, 1858.” 

Section 65 of this Act lays down that the 
Secretary of State in Council may sue and 
be sued by the name of the Secretary of 
State in Council and continues: —" and all 
Persons and bodies politic shall ani may 
have and take the same suits, remedies and 
proceedings, legal and equitable, against the 
Secretary of State in Council of India as they 
could have done against the said Company;” 
* * * ae * 

It is said that by taking away the jaris- 
diction of Civil Courts to try claims to rights 
over land as against the Government per- 
Sons are deprived of a suit, remedy or pro- 
ceeding which they could have had and taken 
against the Company. Had the effect of 
clause (b) been to take away all rightof suit 
and all remedy from the subject, no doubt, 
there would have been a contravention of 
the provisions of section 65. But the 
clause in terms merely takes from Civil 
Courts their jurisdiction to try such ques- 
tions. Itdoesnotdeprive the subject of all 
remedy. 

I am not quite clear whether it was 
intended to urge that special emphasis was 
to be placed on the word “same” in sec- 
tion 65. If it is urged that identically the 
same suits must remain untouched, that 
is, the same in character and in the same 
Courts, then I consider that the argument 
goes too far and to this extent cannot pos- 
sibly be allowed. if it issound, then the 
Lower Burma Courts Act which created 
this Chief Court is ultra vires. But it is not 
to be assumed that any word used by Parlia- 
ment was inserted without some reason and 
weight must be given to all. Thus it is urged 
that the same suits mean, where a right by 
Civil suit previously existed, that that right 
cannot be taken away. 


To arrive at what was meant by Parlia- 
ment when section 65 was enacted, it is 
necessary to remember the occasion on 
which it was enacted and the history of 
the provision. When the Government of 
India Act of 1833 was passed, the Crown took 
over the Government of India from the 
East India Company, but the Company con- 
tinued to hold the Crown properties in trust 
for the Crown. A similar provision 
to that contained in section 56 of the 
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Act of 1858 was enacted, and the reason 
for its enactment then was tkat no change 
should be made so far as subjects were 
concerned by the fact that the Crown had 
taken over the territories from the Company. 
The Crown did not take over the rights 
without admitting it was also subject to the 
same liabilities as the Company would have 
been. The Crown having assumed charge 
the only legal remedy of a subject would have 
been by petition of right. This remedy did 
not always exist and was not always granted, 
and the section was enacted to preserve the 
same rights to the subject that they would 
have had against the Company, and this was 
done in express terms so that no question as 
to petitions of right only should remain. 
Then when in 1853 the Crown took the 
Government of India under its immediate 
control and the Company ceased to hold in 
trust for the Crown, the same question as to 
the remedy of the subject arose and section 65 
repeated the same provision and for the same 
reason. There was no change and none was 
intended. The object of the section was merely 
to lay down in express language that the 
subject’s rights were not to be affected. They 
were to continue as they had existed before and 
were not to be limited as they were in England. 
The intention of Parliament was to lay down 
that the Crown in taking over the Government 
did not, so far as its subjects were concerned, 
assume any greater immunity than the Coms 
pany had in the first instance or than it took 
when it assumed the Government, leaving the 
Company in immediate charge as its trustee. 
If this is so, and I think that there can ba 
no doubt about it, ib is clear that Parliament 
was dealing with rightsin general and did 
not intend to enact anything as to rights in 
particular. It was notconcerned with what 
the rights of subjects actually were, and had 
not in contempla‘ion the preservation of any 
actual suit, remedy or proceeding. It was not 
dealing with the nature of any right or the 
manner in which it might have been enforced 
against the Company. It had no intention of 
considering whether the remedy was by a pro- 
ceeding in this Court or that or whether it 
was by civil suit or ina Revenue Court. If 
the argument put forward for the ap- 
pellant correctly represents its intention 
and the true effect of the section, the result 
would be the complete paralysing of the local 
legislature as Mr. Justice West has expressed 
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it in Premshankar Raghunathji v. Government 
of Bombay (11). Conditions change, and the 
method and manner of supporting and enforc- 
ing rights must also change. We are not 
concerned with the policy of the change in 
any particular case, bat a change in the pro- 
cedure is entirely distinct from a change of 
the right. Such changes in procedure have 
been innumerable and have never, as far as [ 
am aware, been held to be an interference 
with the right itself. 

To assign to section 65 the limited and re- 
stricted meaning we are asked to put upon it 
seems to me to prevent any cnange or ad- 
vance and would be contrary to the intention 
of Parliament; it would necessitate assigning 
to Parliament au object which the history of 
the legislation on the point does not bear out, 
which is most improbable and would lead to 
disastrous results. There is the other view 
of the section which completely satisfies all 
that the language actually used requires, and 
in adopting this view there is no interference 
with any rights at all. 

For the above reasons, I would hold the. 
clause was not ultra vires. 

Parlztt, J—The question referred is whe- 
ther section 41 (b) of the Lower Burma 
Town and Village Linds Act is ultra vires of 
the local legislature. That section runs: — No 
Civil Court shall have-jurisdiction to deter- 
mine any claim to any right over land as 
against the Government.” 

The most important argument urged 
against the validity of this section is that it 
infringes section 65 of the Government of 
India Act, 1858, which enacts that subjects 
“shall and may have and take the same suits, 
remedies and proceedings, legal and equitable, 
against the Secretary of State in Council of 
India as they could have done against the 
East India Company.” 

By that Act the Crown took over the direct 
Government of India which had previously 
since 1833 been administered by the Hast 
India Company as trustee for the Crown. If, 
therefore, subjects ic what is now known ‘as 
Lower Burma had, when the Guovern- 
ment of India Act, 1853, was passed, a 
right of suit against the East India Com- 
pany to establish a claim to rights over land 
in Towns and Villages, that right of suit 
would have continued until now, but for the 
enactment of section 41 (b) of the Lower 
Burma Town and Village Lands Act, and, 
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therefore, that section by taking away that 
right contravenes the provisions of section 65 
of the Government of India Act of 1853. 

In my opinion the word “soit? in section 
65 of the Government of India Act, 1858, 
must be taken as bearing its ordinary meaning 
of a civil suit, ending in the remedy ofa 
decree, which could be enforced by proceed- 
jugs in execution. If the Lower Burma 
Town and Village Lands Act- established a 
tribunal to hear such suits, it might be 
argued*that the Act, without taking away the 
right of suit, merely effected a change of 
| Jorum, but the Act appears to appoint no such 
tribunal and to make no provisions for the 
passing of a decree or for its execution, 
It appears, therefore, to take away the right of 
instituting a civil suit without sustituting 
any equivalent remedy. 

Though part of the territory now known 
as Lower Burma was acquired at an earlier 
date, the greater part of it was conquered and: 
annexed in 1852, when the soil vested in the 
conquerors. Thereafter the only rights 
which could exist in the land would appear 
to be—(a) rights existing prior to 1852 and 
continued by ‘the British Government, (b) 
rights created by the British Government by 
grant or lease, or by specific enactment, and 
(c) prescriptive rights. 

It might be argued that when continuing 
or creating such rights,the Government kad 
power to proclaim or enact that a civil suit 
should not lie to establish them, and to con- 
tinue or to create them only on that condition. 
But this would not apply to prescriptive 


rights: their acquisition would, in my opinion,’ 


carry with it the right to bring a Civil suit 


to establish them. When Lower Burma was- 


annexeda new period of prescription with 
respect to rights over land would commence. 
Persons who claimed to have acquired such 
rights as against the Government could, 


prior to the passing of the Government of 


India Act, 1858, have sued the Hast India 
Company to establish their claim, and since 
the passing of that Act could sue the Secre- 
tary of State in Council of India. By taking 
away that right of suit with'respect to land 
in Towns and Villages, section 41 (b) of the 
Lower Burma Townand Village Lands Act, 
I consider, contravenes section 65 of the Gov- 
‘ernment of India Act, 1858. Again sec- 
tions 4 (3) and 5 of the Act empower the 
Local Government to declare any area to be a 
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town for the purpose of this Act and to ds- 
fine its boundaries. Section 10, however, 
provides that the extension of the limits of 
a town shall not affect the rights which æ 
person in. possession of land included within 
the extended limit may have acquired prior 
to such extension. So faras the Lower 
Burma Townand Village Lands Actis con- 
cerned, there is nothing to prevent any per- 
son from acquiring rights as against the Gov- 
ernment over land outside town and ‘villages; 
and if’ Government were to invade those 
rights, he would be entitled to seek relief by 
means of a Civil suit. 4 

But once that land is notified as falling 
within a town, section 4l (b) operates 
to deprive him of the remedy which he pre- 
viously enjoyed and thereby causes an execu- 
tive notification to override the provisions 
of section 65 of the Government of India Act, 
1858. 

In these two respects, therefore, I am of 
opinion that section 41 (b) of the Lower Burma 
Town and Village Lands Act is ultra vires of 
the local legislature, and I would answer the 
reference accordingly. 

Order.—aA Full Bench of the Court to 
which the question was referred having decid- 
ed that clause (b) cf section 41 of the Tower’ 
Burma Town and Village Lands Act was 
ultra vires of the legislature, and the case 
having been decided in the original Court on. 
the ground that the section barred the Court 
from exercising jurisdiction in the case, this 
appeal is allowed, the decree of the origi- 
nal Court is set aside, and the case is re- 
manded to that Court for trial on the 
issues framed and on such other issues as may 
be framed. 

The defendant must pay the plaintiff's 
costs of this appeal including the costs 
of the reference tothe Full Bench—2) 
gold mohurs allowed as Advocates’s fee on the 
latter. 

A certificate will begranted under section 13 
of the Court Fees Actfor refund of the fee 
paid on the memorandum of appeal. 

The decree to be satisfied within two months 
from this date. : 
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SUBRAMONIAN CHETTY- V. CURPEN CHETTY, 


(s. c. 5 L. B. R. 182.) 

LOWER BURMA CHIEF COURT. 
First Cryin APPRAL No. 51 or 1906. 
May 2, 1907, 

Present:—Sir Charles Fox, Kr., Chief Judge, 

and Mr. Justice Hartnoll. 
S. SUBRAMONIAN CHETTY— 
DErenpant—APPELLAN? 
Versus 
R. M. K. CURPEN CHETTY—PtaintiFr 


` — RESPONDENT. 

Paper Diran Act (XX of 1882), s. 25—Hundi 
payable to bearer on demand—Conti ‘act forbidden by 
law —Suit not maintainable. 

A hundi, made payable to bearer on demand being 
in contravention of the provisions of section 25 of the 
Indian Paper Currency Act, cannot be sned upon 
unless it comes within the proviso to the section, 


Mr. Lentaigne, for the Appellant. 
Mr. Giles, for the Respondent. 
Judgment. 

Fox, C,J——The question for decision is 
whether the plaintiff can recover on the docu- 
ments he sued on. 

. They are in the following terms :— 

. (i) By the Grace of Siva, 

12th Margali, Sobhakritu AN LA 
tothe 27th of December 1903). 

R.M.L.M. of Keelachikappatti—credit ; 

A.R.S. of Athangudi— debit ; 


Rs. (1,000) One thousand only. Our 
Agent at Rangoon, Murugappa Chetty; is 
directed to pay on this (Hundi) with interest 
at the rate current in Rangoon to the bearer 


on demand and debit the sum to the account 
of A.R.S. 


(Endorsed by) 
R. M.L. M 


A. R. CO. S 


(Signature of) 
A. R. S.Soosramonran CHerty. 
“GW By the Grace of Siva. 
15th Margali, Sobhakritu (30th Decem- 
ber 1903). 


Paid by Keelachikappatti M.T.T.P.L.M. 
Received by Athangudi A.R.S. 
Rs. (1,000) One thousand only. Our Ran- 
` goon Agent, Murugappa Chetty, is directed to 
pay to thebearer the above sum together with 
interest at the current rate in Rangoon and 


debit A.R.S. 


(Signature of) 
A.R.S. Soopramonian Caerry, 
(Translation of the Endorsement. ) 


. (Signature of) 
M.T. T.P, D.M, 
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(iii) By the Grace of Siva. 

18th Margali, Sobhakritu (28th December 
19038). 

Paid by Keelachikappatti R.M.K. 

Received by Athangudi A.R.S. 

Rs. (1,000) One. thousand only. Our 
Rangoon Agent, Murugappa Chetty, is direct- 
ed to pay to the bearer the above sum to- 
gether with interest atthe current rate in 
Hens and debit A. R. S. 

(Signature of) 
A. R. S. Soopramontan CHETTY, 

(Translation of the Endorsement.) 

(Signature of) 
R. M. K. KARUPPAN CHETTY, 

These documents are hundi drafts by the 


defendant on his Rangoon Agent payable to 


bearer on demand. 

There can be no question thatin drawing 
them the defendant acted in contravention of 
section 25 of the Indian Paper Currency Act, 
1822, which is as follows:— 

“No body corporate or person in British 
India shall draw, accept, make or issue any 
bill of exchange, hundi, promissory-note or 
engagement for the payment of money pay- 
able to bearer on demand, or borrow, owe or 
take up any sum or sums of money on the 
bills, hundis or notes payable to bearer on 
demand of any such body corporate or of any 
such person. Provided that cheques or 
drafts payable to bearer on demand or other- 
wise may be drawn on bankers, shroffs or 
agents by their custcmers or constituents in 
respect of deposits of money in the hands of 
such bankers, shroffs or agents and held by 
them at the credit and disposal of the per- 
sons drawing such cheques or drafts.” 

But for the observations of Farran, J., in 
Jetha Parkha v. Ramchandra Vithoba (1), to 
the effect that he did not see why a holder 
of such a document should not recover on it, 
I should have little doubt that a holder 
cannot'recover unless he can bring the docu- 
ment within the proviso to the section. The 
learned Judge’s observations themselves show 
that he had not fully considered the matter. 

Assuming that the plaintiff has nol shown 
that the documents are lawful documents 
under ihe proviso, tke rule of law applicable 
is that stated in Bensley v. Bignold (2), viz, 
that a party cannot be. permitted to sue on a 
contract made in direct violation of the pro- 
visions of an Act of the Legislature. 


(1) 16 B. 689. 
(2) (1822) 5 Barn and Ald, 335; 24 R. R. 401. 
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Again in Cope v. Rowlands (3) Baron 
Parke said—“It is perfectly settled that 
where the contract which the plaintiff seeks. 
to enforce, be it express or implied, is ex- 
pressly or by implication forbidden by the 
common or statute law, no Court will lend 
its assistance to give it effect.” If we al. 
lowed the plaintiff to recover on the docu- 
ments he sued upon, we should be giving 
effect to a form of contract expressly forbid- 
den by law. It has been argued, however, 
that the documents come within the proviso 
to the section. I can only say that there is 
no evidence that they do. There is nothing 
to show that the defendant was a customer 
or constituent of his agent in Rangoon, or 
that the documents were drawn against or 
in respect of “deposits of money” in the 
agent’s hands which were held by the agent 
at the credit and disposal of the defendants. 

The appeal must, in my judgment, be al- 
lowed, the decreeof the original Court set 
aside, and the suit dismissed with costs. The 
plaintiff must also pay the defendant’s costs 
of this appeal. 

Hartnoll, J.—T concur, 

Appeal allowed, 


(3) (1836) 2 M. & W. 149; 46 R. R. 532; 2 Gale 231; 
6 L. J. Ex. 68, 





I(s. c. 37 C. 907.) 

CALOUTTA HIGH COURT. 
ORIGINAL Civie Seir No. 1151 or 1909. 
June 20, 1910. 

Present:—Mr. Justice Pugh. 

SARAT CHANDRA ROY CHOWDHURY 
AND OTHERS— PLAINTIFFS 
versus 
M. M. NAHAPIRT AND ANOTHER— 
DEFENDANTS, 

Mortgage—Suit for sale by first martgagee— Mortgage 
of Calcutta property—Second mortgage of that property 
and first mortgage of mofussil property—Second mort- 
gagee’s claim for sale in first mortgagee’s suit, of mofussil 
property—Practice—Civil Procedure Code (Act V of 
1908), 0. XXXIV—Costs, 


Certain Calcutta property was mortgaged to the 


plaintiff. The same property and a mofussil property 
were subsequently mortgaged to defendant No. 2. 
The plaintiff brought a suit for sale in the High Court 
on his mortgage making the second mortgagee a 
party. The latter claimed to have a decree for the 
amount of his claim and for a direction that, in the 
event of the Calcutta property proving insufficient 
topay the first mortgage and also his own, the 
mofussil property may be sold by the Court, 


- INDIAN CASES, 


[1910 


Held, that, in this suit, the second mortgagee could 
only gbtain the surplus sale proceeds of the Calcutta 
property and conld not get any relief against the mo- 
Jussil property, as to which he must bring a separate 
suit. 

The original side of the High Court should now 
follow the provisions of the Transfer of Property 
Act, which have been imported into Order XXXIV of 
the Civil Procedure Code. 

In such a case, the plaintiff is entitled to his costs 
on scale No. 2 and can add them to his claim for the 
balance against the mortgagor; and the second 
mortgagee is entitled to have his costs taxed on scale 
No. 2 and can add them to his claim. 


Suit upon a mortgage. 
Mr. D. N. Bose, instructed by Messrs. B. 
N. Bose 5: Oo., Attorneys, for the Plaintiffs, 


Mr. C. Bagram, instructed by Messrs. 
Gregory & Jones, Attorneys, for the t De- 


fendant No. 2. 

Judgment.—This is a suit filed by a 
first mortgagee against his mortgagor and 
also against the second mortgagee. The 
second mortgagee’s security consists of a 
second mortgage on the Caleutta “property 
subject to the plaintiffs’ first mortgage, 
and also what is said to be a first mortgage 
on certain property in the mofussil, and he 
asks for a decree in his favour for the 
amount of his claim and for a direction that 
in the event of the Calentta property prov- 
ing insufficient to pay the first mortgage 
and also his own, the mofussil property may 
be sold by this Court. It has become 
necessary to consider this position because 
of the Civil Procedure Code of 1908. There 
was a recognised practice on the Original 
Side ofthis Court which, as stated by Mr. 
Justice Sale in Kissury Mohun Roy v. Kally 
Churn Ghose (1), was to treat the prelimi- 
nary decree as being in favour not only of 
the first mortgagee, but also in favour of 
the second mortgagee, one of the defendants. 
A further extension of this principle appears 
in the report of-an application in the same 
suit Kissory Mohun Roy v. Kali Churn Ghose 
(2) also under the name of In the matter 
of Kissory Mohun Roy v. Kali Charan Ghose 
(3), where Mr. Justice Sale allowed a 
second mortgagee who was a defendant, 
under the liberty retained to him by the 
preliminary decree, io come in and obtain 
an order for sale of the property outside 
Calcutta, which was subject only to the 


second mortgage, not to the first. This 
(1) 22 ©. 100. 

(2) 24 C. 190. 

(3) 1 0, W. N. 106, 
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practice of treating the suit as one for the 
benefit of the second mortgagee is based on, 
or ab any ratejis in accordance with, the 
English practice as it appears from the case 
of Platt v. Mendel (4). It will be observed 
that this procedure being based upon the old 
practice of the Original Side, does not 
profess to be in agreement with the terms 
of the Transfer of Property Act. In 
Mackintosh v. Watkins (5), Brett and 
Mookerjee, JJ., sitting on the Appellate Side 
and dealing with a mortgage of Darjeeling 
property, held, that under the Transfer of 
Property Act, the proper procedure was 
different, and they held in effect that the 
second mortgagee was merely madea party 
to the suit in order that he might have an 
opportunity of redeeming if he wished, and 
in order that he might receive his mortgage 
money, or part of it, out of the surplus 
sale-proceeds after satisfaction of the first 
mortgage, but that the decree was not 
really a decree in his favour, and that he 
could not insist upon a sale nor get a 
personal decree in his favour if the first 
mortgagee was satisfied by the mortgagor 
before or by means of the sale. 


This deals only with the simple case of a 
first and second mortgagee: the matter here 
is complicated by the fact that part of the 
security of the second mortgagee and that 
which he wishes to have sold is outside the 
jurisdiction. In my view, the effect of the 
incorporation of these sections of the Transfer 
of Property Act as Order XXXIV of the 
Civil Procedure Code is to put an end to any 
independent practice on this side of the 
Court based on the old procedure, and that 
the Original Side of the Court should now 
follow the provisions of the Transfer of 
Property Act which have been imported 
into the Oivil Procedure Code as order 
XXXIV, and with them are imported the 
Forms 4 to 11 of Appendix D in the first 
Schedule which are part of the Act. Refer- 
ring to Form No. 7, it will be observed that 
it provides for an account to ba taken of 
what is due to the plaintiff and describes that 
amount as Rs. X. It then provides for an 
account of what is due to the first defendant 
and describes that sum as Rs. Y, and it then 
provides what is to happen on payment or 

(4) (1884) 27 Ch. D. 246; 54 L. J. Ch. 1145; 51 L. 
T. 424; 32 W. R. 918. 

(5)10. LJ, al. 
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non-payment of Rs. X, and it provides 
that if there is a surplus on sale, that is to 
go in discharge of the sum referred to as 
Rs. Y. There is no trace of any provision 
to enable the first defendant, the second 
mortgagee, that is the person entitled to 
Rs. Y, to proceed by way of sale orto get 
any relief at all if the other defendant, i. e., 
the mortgagor, satisfies the first mortgagee’s 
claim referred to as Ra. X. 

In my view, therefore, under the Code, 
the second mortgagee is there simply for 
the purpose as indicated by Brett and 
Mukerjee, 1J., of receiving any surplus sale- 
proceeds or of redeeming, and that he cannot 
take any independent action and treat the 
decree as in other respects -in his favour. It 
follows, therefore, that if he has, as he has 
here, a claim to other property as well, that 
matter can only be dealt with by a separate 
suit, and, of course, he will be able to bring 
that suit notwithstanding he is a party to 
this one. There is one matter that I might 
mention in favour of this view, and that is 
that there might very well be a prior ora 
subsequent mortgagee or an assignee of that 
other property which is also included in the 
second mortgagee’s security. Such persons 
would not be proper parties in a suit by the 
first mortgagee. In fact, if the first mort- 
gagee made them parties, [ take it they 
would be entitled to be dismissed from the 
suit, and, on the other hand, it is clear that 
the property, the subject of the second 
mortgage, could not be sold except in their 
presence, and after decree had been made 
with respect totheir interests. There is no 
doubt the decision of Mr. Justice Sale, to 
which I have referred, which says that such a 
sale can take place under a decree of the 
Original Side of this Court, but the ratio 
decidendt there was that the old practice 
and not the Transfer of Property Act was to, 
be followed. 

There have been such orders made, and 
itis not necessary for me to express any 
opinion as to whether they were properly 
made or not, because in my view the matter 
has now to be dealt with on a different basis. 
But [ only add, with regard to that decision, 
that I have some doubt as to the foundation 
fur it under the Charter of this Court. The 
Charter gives leave to a plaintiff to proceed 
against immovable property partly within 
and partly without the jurisdiction of this 
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Court, provided he gets leave of Court, 
otherwise he can only proceed against the 
property within the jurisdiction. Mr. 
Justice Sale treats that as a restriction 
which does not apply to the case of a defend- 
ant, andhe concludes that that being s0, a 
defendant is not under such a restriction and 
can bring to sale property outside the 
jurisdiction. 

To me the provision seems one of extension 
and not of restriction, and as it does not 
apply to the defendant, it seems to me that a 
defendant could not have those extended 
privileges which are given only to a plaintiff 
who gets the leave of the Court. It is not 
necessary for me to decide that point, because 
I have come to the conclusion that we have 
to follow the Civil Procedure Code, and that 
under the terms of that Code,‘once the first 
mortgagee has either got his money or sold 
the property, the subject of his security, his 
suit is finished, and the second mortgagee de- 
fendant cannot treat that suit:as a suit of his 
own for the purpose of actively enforcing his 
second mortgage, whether the property, the 
subject of it, be within or outside the juris- 
diction. It was stated by Mr. Mitter at the 
Bar that in some cases he had been called 
upon to argue in favour of the proposition 
that,this Court can sell property outside Cal- 
cutta, and that it had been decided that the 
Court could sell property outside the juris- 
diction, provided some part of the property 
was within the jurisdiction and leave had 
been obtained. I certainly have always been 
under the impression that there was no doubt 
whatever as to that. It seems to me obvious 
on the Letters Patent and too clear to require 
either argument or decision. It would be 
most unfortunate if any doubt was thrown 
on the correctness of the practice of selling 
propertiesin that way. For many years, 
ever since the Charter, persons who have lent 
money on mofussil property have frequently 
declined to do so unless and until a certain 
portion of Caleutta property was included in 
the mortgage, so as to give the Original 
Side jurisdiction over the mofussil pro- 
perty, and, no doubt, at the present time 
there are enormous sums in the aggregate 
lent out on the faith of what is considered 
settled law. 

There will be a decree in this case in Form 
No. 7 in the Appendix. Theonly matter in 
regard to that Form is that it seems rather 
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waste of time and expense to take an account 
of what is due on the second mortgage, unless 
there be a surplus from the sale-proceeds of 
the property. 

It might be considered, with regard to this 
Form, whether it would not be better that 
the direction should be to takethe account of 
the second mortgage in the event of there be- 
ing any surplus, but in the meantime, till 
there is some alteration in the Formby a rule 
of the Court or otherwise, the Form in the 
Code had better be followed 

The question of the scale of costs to be al- 
lowed in this case has also been discussed. 
The first mortgagee is compelled by law to 
make the second mortgagee a party. He, 
therefore, has no option but to bring him in 
as a defendant and to incur expense as on the 
basis of scale No. 2. The second mortgagee is 
also brought here. He has to incur expense 
on the basis ofscale No. 2. He is entitled 
to add such costs to his claim. The first 
mortgagee is entitled to costs on scale No. 2 
as against the mortgagor who does not ap- 
pear, although a de:ree is as a rule on scale 
No. l as against a defendant who does not 
appear, for three reasons: first, that they are 
part of the necessary expenses of enforcing 
his mortgage, he cannot avoid incurring them; 
secondly, in this country the common form 
of Calcutta mortgage used in this case con- 
tains a covenant by which the mortgagor 
expressly covenants to pay the costs of and 
incidental to realizing the security, and he, 
therefore, is liable to pay the costs on scale 
No. 2 under his covenant irrespective of what 
the ordinary practice of this Court is as 
regards scale No. 1; thirdly, he is responsible 
for executing asecond mortgage and render- 
ing it necessary to bring in another defendant. 
The plaintiff is entitled to his costs on scale 
No. 2, and can:add them to his claim or his 
personal decree for the balance against the 
mortgagor. The second mortgagee is en- 
titled to have his costs taxed on scale No. 2 
and he can add them to his claim. 
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CALCUTTA HIGH COURT. 
REGULAR Cryin APPEAL No. 526 or 1908. 
July 12, 1910. 

Present:—Mr. Justice Chatterjee and 
Mr. Justice Richardson. 

JUGAL PERSHAD SINGH AND OTHERS— 
DEFENDANTS—A PPELLANTS 
CETSUS 


PARBHU NARAIN JHA. AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Court Fees Act (VII of 1870), s. 5, Sch. I, art. 1 and 
Sch. II, art. 17 cl. (6)—Appeal—Valuation—Mortgage 
suit—Appeal—Ground of non-liability of certain pro- 
perties—Memorandum of appeal—Taxing officer— 
Court-fee, acceptance of, by Deputy Registrar—Finality. 

Some of the defendants in a mortgage suit appealed 
from the decree made in the suit. They did not 
question the amount decreed, but urged that the 
mortgage was not binding against them so far ag 
their shares in the mortgaged propertics were con- 
cerned: 

Held, that the value of the appeal for the purposes 
‘of the Court-fee is the value of their shares in such 
properties and that Schedule II, article 17 clanse (6) 
of the Court Fees Act does not apply to such a case. 

Kesavarapu v. Kotta Kota Reddi, 30 M. 96 (F. B.); 1 
M. L. T. 311; 16 M. L. J. 458; and Bunwari Lal v. 
Daya Sunker, 13 C. W. N. 815; 1 Ind. Cas. 670, relied 
upon. 

Phe Taxing Officer of the High Court is the Registrar 
on the appellate side; therefore, an order for the 
registration of an appeal by the Deputy Registrar is 
no decision under section 6 of the Court Fees Act by 
the Taxing Officer, and it is open to tae respondent 
to raise the objection that the Court-fee on the 
memorandum of appeal is insufficient, at the hearing 
of the appeal. 

Kasturi Chetti v: Deputy Collector, Bellary, 21 M. 
269, referred to. 


Appeal from the decree of the Subordinate 
Judge of Bhagulpur, dated June 3v, 1908. 

Babu Piovash Chundra Matter, for the Ap- 
pellant. 

Babu Joy Gopal Ghose_ {with him Babus 
Kshetra Mohan Sén and Sailendra Nath Pelit), 
for the Respondents. 

Judgment.—The plaintiffs in the suit 
sued the defendants upon a mortgage bond, 
dated the 15th March 1898, executed in 
favour of the plaintiff by Babu Janki Pershad 
Singh, deceased, in his own name and the 
name of his son, the defendant No. 1, who 
was atthe time a minor. Afterwards two 
other sons were born to Janki Pershad, who 
are the minor defendants Nos. 2 and 3 repre- 
sented in this litigation by their mother as 
guardian ad litem. The family of the defend- 
ants is governed by the Mithila law, which, 
for the present purpose, is the same as the 
law of the Mztakshura, 
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The principal sum secured by the mortgage 
is Rs. 13,000 and in regard to the circum- 
stances in which the bond was executed, there 
is now no controversy, the parties having 
accepted the findings of the learned Subordi- 
nate Judge. The major portion of the money 
(Rs. 12,155-3-6) was borrowed by Janki 
Pershad for the payment of antecedent debts, 
and the remainder (Rs. 844-12-6) for his 
current expenses. The debts paid off and the 
fresh debt incurred are not justified by legal 
necessity, but at the same time they are not 
tainted by immorality or illegality, and the 
old debts carried a higher rate of interest 
than that payable under the mort gage, 

The Subordinate Judge has given the plain- 
tiffs in respect of the sum of Rs. 12,155-3-6 
a mortgage-decree in the usual form, making 
the security enforceable for that amount with 
interest against the entire mortgaged pro- 
perties. The decree further entitles the 
plaintiffs to recover the sum of Rs. 844-12-6 
with interest from all the ancestral properties 
in the hands of the defendants Nos. 1 to 8, 
The distinction thus made between the two 
sums is founded upon a line of cases ending 
with Kishun Parshad Chowdhury v. T tpan 
Pershad Singh (1), and no question arises in 
regard to it. 

The defendants Nos. l to 3 (there were 
other defendants in the suit) are the appel- 
lants before us, and the only grounds of 
appeal to which refererce was made at the 
hearing are the following :— Firstly, that in 
respect of the sum of Rs, 844-12-6, the suit 
is barred by limitation; and, secondly, that in 
respect of thesum of Rs. 12,155-8-6, the Sub- 
ordinate Judge “should have held that the 
mortgage was not operative and binding 
against the appealing defendants so far as 
their shares in the mortgaged properties were 
concerned.” 


The plaintiffs, who are the respondents, 
took the preliminary objection that the Court- 
fees paid by the appellants are insufficient. 
In respect of the second ground of appeal 
above stated, the appellants paid a fee of 
Rs. 10 under Schedule II to the Court Fees 
Act, 1870, article 17, clause (6), stating that 
it was “not possible to estimate at a money 
value the subject-matter in dispute.” The 
respondents controverted this proposition, and 
in support of their objection referred us to 


(1) 340, 735; 11 C. W. N. 613 ; 50. L. J. 569, 
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the case of Kesavarapu Ramkrishna Reddi v. 
Kotta Kota Reddi (2), decided by a Full 
Bench of the Madras High Court. The ob- 
jection is clearly well-founded and it is un- 
necessary for us to say more, because the 
meaning of the clause of the Court Fees Act 
in question has recently been explained in 
the case of Bunwart Lal v. Daya Sunker 
Misser (9). 

The appellants contended that such an 
objection could not be taken at the hearing, 
and cited the case of Ranga Pat v. Baba (4), 
but in the present case the effect of a de- 
cision by the Taxing Officer under section 5 
of the Court Fees Act need not be considered, 
for the simple reason that there is no de- 
cision by that Officer. The Taxing Officer 
is the Registrar on the appellate side. The 
order for the registration of the appeal is 
signed by the Deputy Registrar and the 
matter never came before the Registrar at 
all: Kasturi Chetti v. Deputy Collector of 
Bellary (5). 


The appellants, therefore, must pay an ad- 
dilional Court-fee to make up the deficiency 
in the fee paid. If the requisite additional fee 
is not paid within fourteen days, the appeal 
will stand dismissed with costs. 

(2) 80 M. 96; 1 M. L. T. 811; 16 M. L. J, 458. 

(3) 13 C. W. N. 815; 1 Ind. Cas. 670. 


(4) 20 M. 398. 
(5) 21 M. 269. 





(s. c. 6 N. I. R. 171.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Second Crviz Appear No. 755 or 1909, 
September 12, 1910. 
Present:—Mr. Stanyon, A. J. C. 
BASOREY— APPELLANT 
TOYSUS 


BALLABHDASS—RESPONDENT. 

Hindu Widews Re-marriage Act (XV of 1856), s. 2, 
construction of—Re-marniage divests widow of her 
existing rights and makes her incapable of inheriting in 
future—“Rights” and “interests” include vested and 
contingent estate—Hindu Law—Sapinda—Zandlord and 
tenant—Occupancy holding—Widow re-marrying— 
Tenancy extinguished in the absence of rezverstoners— 
Widow allowed to succeed to holding after re-marriage— 
Possession for more than 12 years— Widow becomes n 
tenant in her own right and transmits holding to her sox 
by second husband—Adverse possession. 

A Hindu widow, who marries again, in a case to 
which the Hindn Widows Re-marriage Act applies, is 
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not only divested of all land already inherited by her 
from her deceased husband or any of his lineal succes- 
sors, but also becomes thereafter incapable of inherit- 
ing any property which, but for her re-marriage, sho 
would have inherited from a lineal successor of her 
former husband. 

The Act permits a Hindu widow tocontract a second 
marriage recognized as lawful under Civil Law, sub- 
ject to the condition that she should give up all her 
rights and intorests, by inheritance, to her first hus- 
band and his lineal successors, Section 2 of the Act 
covers both “rights” and “interests” and, therefore, 
includes both vested and contingent estate. 

The Act shonld not receive any narrow or limited 
application. It isan enabling and not a disabling 
statute. 

Vrijbhukandas v. Bai Parvati, 32 B. 26; 9 Bom. L. R 
1187; Lakshmana v. Siva Sasamallayani, 28 M. 425; 
15 M. L. J. 245, dissented from, 

By re-marriage, a Hindu widow ceases to be the 
sapinda of her first husband and his lineal descend- 
ants and becomes the sapinda of her second husband 
and of his lineal descendants. 

On the re-marriage of a Hindu mother, who has 
inherited the occupancy holding of her son, the 
tenancy is extinguished,and in default of reversioners 
the landlord has a right to enter upon the land, 

Sheoshankarpuri v. Musammat Rukhma, 15 Q. P. L. 
R. 89, followed. 

A Hindu widow, who had re-married, was allowed 
by the landlord to succeed to an occupancy holding 
on the death of her son by her first husband. 

She remained in possession as an occupancy tenant 
for more than 12 years and the Settlement Officer 
gave her, as the wife or widow of her second husband, 
a purcha declaring her status to be that ofan occu- 
pancy tenant: 

Held, that she became a tenant in her own right as 
an original holder and thatthe further devolution of 
the tenure must be reckoned from her; consequently, 
herson by her second husband was entitled to 
succeed to the occupancy holding. 

A mistake of law either by the landlord or by the 
Settlement Officer could not re-habilitate the widow 
with any right or interest in land as the heir of hor 
son by her first husband and, therefore, her succession 
to the tenancy could not be regarded to be a 
devolution of the -holding, as if it were land, from 
this son. 

Appeal against the decree of the District 
Judge, Narsinghpur, dated the 80th July 1909, 
confirming the decree of the Subordinate 
Judge, Narsinghpur, dated the 7th May 1909. 

Mr. G. P. Dick, for the Appellant. 


Mr. G. L. Subhedar, for the Respondents. 


Judgment.—tThere has been a good 
deal of shifting of ground in this ease by both 
parties. The plaintiffs represent the Jandlord, 
and the defendant is in possession of certain 
land which was once the subject of an occu- 
pancy tenant right, but on which the plain- 
tiffs claim aright of re-entry upon the ground 
that the tenancy has lapsed. The plantiffs 
came into Court alleging that one Latorey was 
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the last male tenant; that on his death he was 
succeeded by his widow, Masmmat Chaturia; 
that on her death, on the 16th January 
1907 the tenancy lapsed for want of legal heirs 
or successors; that defendant had wrongfully 
taken possession, and that he was liable to 
ejectment as a trespasser. Upon these al- 
legations, the plaintiffs claimed possession of 
the land, and Rs. 210 as damages, from the 
defendant. The defendant first pleaded that 
he was the cousin of Latorey, and entitled to 
succeed as his heir. Two days later he appli- 
ed for leave to withdraw that plea, but first 
Court disposed of the case on thé original plea 
in favour of the plaintiffs. This erroneous 
procedure was sustained by the lower appel- 
late Court. Consequently, by the judgment 
of this Court in Second Appeal No. 224 of 
1908, the case was remanded forre-trialde novo. 
Then everybody concerned seems to hare 
“taken the trouble to pay a little mcre atten- 
tion to the fact. The plaintiffs now discover- 
ed, and stated, that Latorey was succeeded by 
his son Dhira, and that Dhira was succeed- 
ed by his mother Musammat Chaturia, on 
whose death the tenancy lapsed. The de- 
fendant pleaded that, as a lineal descendant 
from some unknown ancestor of Latorey, be 
was entitled to succeed to the occupancy tenure 
of the holding. The genealogy he set up 
may be given thus — 


ANCESTOR, (name unknown) 
: 
} 
ae ANA NGA 


Jasolay Bholay 


Latorey, married 
Musammat 
Chaturia (who after his death married) Dhansing 


Basorey, 
(hy Muscmmat 
Chaiuria). 

In the first Court, the defendant also plead- 
ed that after marrying Dhansingh, Musam- 
mat Chaturia held the land for more than 
12 years in her own right, and, therefore, be- 
came a fresh stock of descent for the purposes 
of defendant. It will thus be seen that de- 
fendant claimed tenancy on alternative grounds, 
namely, (1) in succession to Musammat 
Chaturia regarded as the mother of Latorey’s 
son Dhira, and (2) in succession to Musammat 
Chaturia regarded as his own mother and a 
tenant in her own right by prescription. 
Before the Subordinate Judge, the plaintiffs 


INDIAN CASES 


1147 


denied Musammet Chaturiva’s marriage to 
Dhansingh—a foolish denial which finds con- 
tradiction in the settlement record wherein she 
appears as the widow of Dhansingh. The 
lower appellate Courts latest judgment, 
however, contains the following passage:— 

“ The admitted facts are that one Latorey 
was the occupancy tenant of the land: that 
after him his son Dhira became a tenant of 
the land; after the latter his mother Chaturia, 
succeeded as his mother; that Chaturia re- 
married and that Basorey (the appellant) is 
her son by the marriage and is now in pos- 
session. It isadmitted that Chaturia is dead.” 


It is to these facts that the law has now to 
be applied. Both the lower Courts have again 
found in favour of the plaintiffs and decreed 
the claim with costs. The defendant has, 
therefore, made this second appeal. The Courts 
below having failed to appreciate the important 
bearing upon the case imported by the fact 
of Musammat Chaturia’s marriage to Dhan- 
singh, the learned counsel for the respondents 
before me endeavoured to question that fact 
in argument before me, urging that the first 
Court had found the marriage unproved, and 
that the lower appellate Court had made no 
formal entry in its proceeding sheet of the 
admission stated in its judgment. No doubt 
the order sheet does not, (as it should do in 
cases where judgment is reserved), contain 
any detailed minute of the proceedings. But 
the Judge presumably tock notes, and he has 
never yet been asked to review his judgment, 
dated 30th July 1909 upon the ground that 
the admitted facts had been misstated There- 
fore, I do not feel justified in allowing his 
statement thereof, formally incorporated in his 
judgment, to be questioned at this stage. 
The District Judge was on the threshold of 
discovering the right law but it eluded his 
observation. He quoted the case law, but did 
not draw the obvious inferences. In Sheo- 
shankarpuri v. Musammat Rukhma (1), Ismay, 
J. C., laid down that, on the re-marriage of a 
Hindu mother who has inherited the ordinary 
holding of her son, the tenancy is extinguished, 
and in default of reversioners the land- 
lord has a right to enter upon the land. 
The placitum of this ruling erroneously refers 
to the case of a widow succeeding to the tenant 
right of her deceased husband; but the judg- 
ment shows that the case before the learned 


(1) 15 C, P, L. R. 89,- 
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Jndicial Commissioner was one of a mother 
inheriting to her son and then re-marrying. 
Therefore, if Kusammat Chaturia re-married 
after inheriting to her son by Latorey, she 
forthwith forfeited her tenant right as the 
heir of Dhira, and plaintiffs became entitled 
to eject her on the date of her re-matriage. 
But she admittedly held as an cccupancy 
tenant, and a settlement parcha was given to 
her at the last Settlement in 1895. She then 
obviously became afresh starting point for de- 
volution of the tenant right. In the present 
case, the defendant being the son of the last re. 
corded occupancy tenant, to whom a parcha 
was given as the widow of Dhansingh, a heavy 
onus lay on the plaintiffs to prove every fact 
necessaly to establish the lapse by virtue of 
which they claim entry on the land. They 
should have proved the date of the re-marriage, 
and, if it entailed forfeiture, that they were 
within time, and that they could claim entry 
despite the Settlement parcha. It was also 
necessary to prove the date of Dhira’s death, 
The learned counsel for the respondents drew 
my attention to the gamabandis on the record 
which show as occupancy tenants of the hold- 
ing in dispute, 


(1) Latorey from 1867 to 1869: 

(2)Dhira from 1870 to 1891; and 

(3) Musammat Chaturia from 1892 to 
1907. 


I do mot think it would be safe to draw any 
inference from these entries as to the year of 
Dhira’s death, and; of course, they afford no 
evidence of the date of Chaturia’s re-marriage. 
I do not think that additional evidence, e. g., 
as to Basorey’s age, or the like, would be rightly 
admitted at this stage prima facie it must be 
taken ihat from 1892 to 1907 the occupancy 
tenant of the holding was Chaturia, as the wife 
or widow of Dhansingh and mother of Basorey, 
and in that view the plaintiffs have no case, 
Bat, let it be assumed—which indeed appears 
from Basorey’s personal admission before me 
that he is 28 or 29 years old—that, Chaturia 
re-married Dhansingh long before the death 
of Dhira, her son by Uatorey. We have then 
to seg in what capacity she succeeded to the 
holding after the death of Dhira. In Vazibhu- 
kandas v. Bat Parvati (2) the High Court of 
Bombay, and in Lakshmana v. Siva Sasamal- 
layani (8), (misquoted by the lower appellate 


(2) 32 B. 26; 9 Bom. L. R. 1187. 
(3) 28 M. 425; 15 M. L. J. 246. 
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Court as 26 Madras), the Madras High Court 
have ruled that though section 2 of the Hindu 
Widows Re-marriage Act, 1856, will operate 
to divest a Hindn mother who, before her re- 
marriage, had inherited from ason by her former 
husband, it will not prevent her from inheriting 
from such a son who dies after her re-marriage, 
This view of the law is based upon an applica- 
tion of the letter, rather than the spirit, of the 
enactment; it being said that there is no right 
or interest in an uninherited estate against 
which the forfeiture provided by the section 
could operate. With great respect I am un- 
able to accept this view as a correch interpre- 
tation of the law. It seems to be obviously 
anomalous and inconsistent. Iam unable to 
accede to the proposition that an heir apparent 
has no interest in the coming inheritance, 
The section expressly covers both “rights” and 
“interest ” and this seems to me to include 
both vested and contingent estate. There is 
no equitable demand for any narrow or limited 
application of the law. The enactment is an 
enabling, and not a disabling, statute. In in- 
troducing it the Legislature broke through 
what had become an orthodox Hindu senti- 
ment against re-marriage, and in doing so it 
was careful to follow and safeguard the well- 
established principle of Hindu Law that a law- 
ful marriage transfers a woman into the family 
of her husband, and severs her connection 
(except where otherwise specially provided) 
from the family to which she belonged before 
her marriage. No custom of caste or family 
has been suggested in this case whereby 
Musammat Chaturia could re-marry without 
extinguishing her personal status as the 
widow of her first husband. She is’ by caste 
a Lodhi. and, upon a strict application of the 
shastras, her connection with Dhansingh would 
be an unexpiable anchastity debarring herfrom 
inheriting to Dhira. But the Hindu Widows | 
Re-marriageAct, 1856, permitted hertocontract 
a second marriage recognized as lawful under 
Civil law, subject to the condition that she 
should give up allher rights and interest, by 
inheritance, to her first husband and his lineal 
successors. This is a perfectly just and reason- 
able condition, and one by no means peculiar to 
Hindu Law. By her re-marriage with Dhan- 
singh, Musammat Chaturia ceased to be the 
sapinda of Latorey and his lineal descendants, 
and became the spainda of Dhansingh and his 
lineal descendants: and, even under the 
Mitaskhara, where consanguinity largely 
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governs’ the order of succession, a widow, 
mother, or grandmother by blood, who has 
ceased to be a sapinda from any cause, could 
not inherit to the husband, son, or grandson, 
from whom that legal and religious connec- 
tian had been severed. The Legislature 
seems to me to have endeavoured, as far as pos- 
sible, to maintain this principle in creating a 
position unrecognized by the existing Hindu 
law, namely that of widow re-marriage. I, 
therefore, hold that a Hindu widow who mar- 
ries again, in a case to which the Hindu 
Widows Re-marriage Act, 1856, applies, is not 
only divested of all land already inherited by 
her from her deceased husband or any of his 
lineal successors, but also becomes thereafter 
incapable of inheriting any property which, but 
for her re-marriage, she would have inherited 
from a lineal successor of her former husband. 
Though the precise date of Dhira’s death has 
not been ascertained it may safely be assumed 
that Act IX of 1883 was the Tenancy Law in 
force when he died. Under that enactment 
his occupancy holding was bound to devolve 
as if it were land, subject to the limitations 
imposed by the Act. In the village records 
the name of Musammat Chaturia was substi- 
tuled for that of Dhira in 1892. Hence, it 
follows that, on some date before 1892, the 
plaintiffs became entitled to enter upon the 


holding owing to the lapse of the tenant right. . 


A mistake of law either by them, or by the 
Settlement Officer, could not re-habilitate 
. Musammat Chaturia with any rightor inter- 
est in land as the heir of Dhira, and, therefore, 
her succession to the tenancy could not ba re- 
garded to be a devolution of the holding, as if 
it were land, to az heir of Dhira. In law, her 
entry upon the land. in 1891 or 1892 with the 
plaintiff's consent, became a fresh contract of 
tenancy personally with her, and when on the 
lst July 1895,.the Settlement Officer gave 
her, as the wife or widow of Dhan- 
singh, a parcha derlaring her status to be 
that of an occupancy tenant, she became 
such a tenant in her own right as an original 
holder, and the farther devolution of the tenure 
must be reckdued ftom her. Therefore, the de- 
fendant Basorey is lawfully in possession as an 
occupancy tenant, and plaintiff’s suit must fail. 
For the above reasons this appeal is affirmed, 
the decrees of the Gourts below are reversed, 
and the plaintiffs’ suit is dismissed with costs 
in all three Courts against them. 
| Appeal allowed. 
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(s. c. 13 0. 0. 883.) 
OUDH JUDICIAL COMMISSIONER'S 

COURT. 

SEGIND Givin AP2RAG No. 75 o7 1919. 

November l4, 1910. 
Present: —Mr. Lindsay, A. J. C. 

PADARATH PATHAK —Dapayoayr 
versus 

Musammat MAHARAJI—Puarntipe. 

Decree, setting asidz of, on growrd of frind—Desrce 
against twa defendints—Swit by one defendant—Other 
defendant party to fraud —Entire decree to be set aside 

A suit for possession on alleged unlawful dis- 
possession was brought against two porsons and a 
joint decree against both defendants was passed. It 
was not stated that each of the defendants was in 
possession of any particular share. 

Subsequently one of the defendants brought a srih 
for cancellation of the decree on the ground that ib 
had b2en obtained by fraud, She was suscagsful in 
proving poat the jere was obtained by fraud and 
also in showing that the other defendant w., 
to the fraud: F ASA ERI, 

Held, that the entire decree must be set aside, 

Bhura Mal v. Har Kishen Das, 24 A. 333 
A. W. N. (1902) 76, referred to. 5 

Appeal against tbe decree of the District 
Judge of Fyzabad, dated 6th Jannary 1910 
upholding the decree of the Subordinate 
Judge of Fyzabad, dated 28th August, 1909. 

Messrs. Basudev Lal and Girja Saran Lal, for 

the Appellant. i 

Messrs. A. P. Sen and Jiban Krishn H 

. A. P. a Banerji 
for the Respondent. i 

Judgment.—tThe fact of this case 

are as follows:— 


_ Inthe year 1903, one Padarath Pathak 
brought a suit against two ladies, Musammit 
Maharaji and Musammat Daryai for possession 
of 6 bighas 16 biswas land situated in mangah 
Aundi Rathnathpur. His allegation in that 
suit was to the effect that the two ladies, de- 
fendants, had unlawfully dispossessed kim of 
the land in suit. He, therefore, claimed a decree 
for possession against both of them. This suit 
was decreed in the Court of the Additional 
MunsifofFyzabad. The defendant Musammat 
Daryai was present in Courtin that case and 
confessed judgment in favour of the plaintiff 
One Ram Hait purported to appear on behalf 
of the other defendant Musammat Maharaji and 
on her: behalf admitted the plaintiff’s claim 
The date of the decree passed in favour of 
Padarath in the Court of the Additional Munsif 
was the 22ad January, 1909. In March of the 
same year, Musammat Maharaji filed the suit 
out of which this appeal has arisen. She asked 
for cancellation of the Munsif's decree on the 
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ground that it had been obtained by fraud. 
She represented that Ram Hait Tewari, who 
had confessed judgment on ber behalf, was not 
her agent at all and had no authority to appear 
for her. She also represented that she had 
never received any summons in the case. This 
suit was laid against Ram Hait as defendant 
No. L and against Padarath who appeared as 
defendant No. 2. Ram Hait’s defence was that 
at the date of the hearing of the previous suit 
he was the Mukhtar of Musammat Maharaji and 
had authority on her behalf to admit the claim. 
The defendant Padarath denied that there was 
any collusionor fraud. The learned Subordinate 
Judge found for the plaintiff, Musammat Maha- 
raji, and set aside the decree passed by the Ad- 
ditional Munsif. This decision of the Subor- 
dinate Judge was upheld in appeal by the Ad- 
ditional Judge of Fyzabad. The defendant 
Padarath comes here in second appeal and the 
only point argued on his behalf is that the 
Courts below were wrong in setting aside the 
decree in its entirety. His case is that as 
Musammat Daryai, one of the defendant in 
the suit filed by him, had confessed judgment 
he was entitled to have the decree maintained 
as against her. The reply of the respondent 
Musammat Maharaji to this argument is that 
the decree being a joint decree passed both 
against Musammat Maharaji and Musammat 
Daryai, could only be set aside in its entirety 
and thatit was not possible for the Courts 
below to maintain in favour of Padarath a 
decree againsb Musaminat Daryai alone. 
With regard to the argument advanced on 
behalf of the appellant, it is pointed out 
that in reality Musammat Daryai was a 
party to the fraud complained of by 
Musammat Maharaji and from a persual 
of the evidence given before the Subordinate 
Judge, I think there can be no doubt that 
Musammat Daryai was acting in collusion with 
Padarath when she admitted his claim in the 
Court of the Additional Munsif. As to the point 
whether the decree was liable to be set aside 
entirely, it seems to me that the Courts below 
have taken a proper view ofthe case. The learn- 
ed counsel for the respondent has referred by 
way of analogy to the cases in which ex parte 
decrees are set aside under the provisions of 
the Code of Civil Procedure. Under the old 
Code there was some difference of opinion as to 
whether in proceedings taken under section 108 
it was competent toa Court to set aside the entire 
decree in cases where the decree had been given 
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ex parte only against some of the defendants, 
The matter is discussedin a Full Bench raling 
of the Allahabad High Court reported in Bhura 
Mal v. Har Kishen Doss (1) it was held there 
by one of the learned Judges that when a dec- 
ree was one and indivisible the Court in 
proceedings under section 109 was bound to 
set aside the decree as a whole. The point is 
now settled by the amendment made inthe pre- 
vious law by the new Code of Civil Procedure. 
Under Order LX, Rule 13, of the new Code it 
is provided that where the decree is of such a 
nature that it cannot be set aside as against 
one defendant only it may be set aside as 
against all or any of the other defendants also. 
In the present case there can be ho doubt that 
the decree passed in the Court of the Addi- 
tional Munsif was a joint decree. Both the de- 
fendants in that case were said to be in unlaw- 
ful possession of the land claimed by the plain- 
tiff. It was not stated that each of these de- 
fendants was in possession of any particular 
share. The result was that a joint decree was 
passed against both the defendants removing 
their possession from the land in suit. 
Musimmat Maharaji having now been success- 
ful in proving that a decree was obtained by 
fraud and also in showing that Musammaé 
Daryai was a party to the fraud, it follows 
that the proper course was to.set aside the 
entire decree. Lam unable to accede to the 
contention that the appellant -is entitled to 
have the decree maintained as against 
Musammat Daryai. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 
(1) 24 A. 383; A. W. N. (1902) 76. 





(s. c. 13 0. 0. 369.) 
OUDH JUDICIAL COMMISSIONER'S 
5 COURT. 
SECOND Orvir Appeat No. 20 or 1910. 
June 15, 1910. 

Present:—Mlr. Lindsay, A. J. C. 
THAKUR RAM—DEFENDANT—ÅPPELLANT 
versus 
SALYED SADIK—Pratntirr—Responpent. 
Muhammadan Law—Shia School—Wagqt—Delivery of 
seisin essential under the Shia Law—Possession, actual 

or constructive, delivery of. 

One of the strict requirements of the Shia Law 
relating to wagf is delivery of seisin, actual or _ 
constructive. Where a Mutwalli (other tian the 
dedicator himself) is appointed, there must be actual 
delivery of possession to him. When the dedicator 
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appoints himself Mutwalli, there must be constructive 
delivery, that is to say, the cedicator being himself 
in possession must declare that he intends to hola 
thereafter as trustee and not as owner. 


Appeal against the decree of the Addi- 
tional Judge, Fyzahad, dated 25th November, 
1909, upholding the decree of the Sub-Judge 
Fyzabad, dated 13th April, 1909. 

Mr. E. Manuel, for the Appellant. 

Mr. Mumtaz Husain, for the Respondent. 


Judgment.—tThe respondent in this 
appeal was the plaintiff in a suit filed in the 
Court of first instance for recovery of posses- 
sion over 30 bighas, 16 biswas of land situat- 
ed in Mauza Daulatpur Eksara, Tahsil Tanda, 
District Fyzabad. This case, as set out in 
the plaint, was that the land in suit was wgf 
property which had been duly dedicated by 
the former owner one Mir Muhainmad Mehdi 
who was plaintiff’s elder brother. The object 
of the dedication was to provide a fund for 
the performance of certain religious cere- 
monies in honour of Hazrat Imam Husain. 
This dedication was stated to have been made 
about the year 1298 F., (ê.e,, between 29th 
September 1890 and 6th September 1891). 


- Muhammad Mehdi constituted himself tha 
first Jfutawalli of the trust property but 
subsequently appointed the plaintif to that 
office. Muhammad Mehdi made a gift of the 
village of Daulatpar Hksara to his wife 
Musammat Hadi Begam and she, in turn, 
conveyed to the defendant by a sale-deed, 
dated the 26th May, 1900. The plaintiff 
alleged that the defendant unlawfully took 
possession of the wagf land in September 
1902. He, therefore, claimed ejectment and 
also Rs. 896 by way of mesne profits. 


The defendant resisted the claim and 
denied that the lands ia suit were wags pro- 
perty. He pleaded that the plaintiff had 
never been in possession and that the suit 
was barred by limitation. He claimed not 
‘only to have been in possession of the entire 
village of Daulatpur since the date of the 
sale to him, but asserted that he had been in 
possession 2s mortgagee, prior to the date of 
the sale, of many of the plots in suit. 

The Court of first instance decreed the 
claim for possession, and awarded Rs. 267 
mesne profits. The Subordinate Judge found 
that the land in suit was wagf property, that 
the plaintiff was the Mztawallz, that he had 
been in possession within limitation, and that 
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he was entitled to three years mesne profits 
at the rate of Rs. 89a year. As regards the 
plea of possession put forward by the defend- 
ant, he found that although the four mort- 
gage-deeds produced by him showed that 
certain of the plots in suit had been mortgaged 
with possession, nevertheless the defendant 
had failed to prove as a fact that he had 
obtained possession under the mortgage-deeds. 

The defendant preferred an appeal to the 
Court of the Additional Judge which raised 
five points for determination. The first point 
was whether it was proved or not that 
the land in suit was wzgf property. The 
learned Additional Judge held that the 
documentary evidence produced could lead 
to one conclusion only, namely, that the 
property had been duly dedicated. The 
documentary evidence was corroborated by 
the testimony of the plaintiff's witnesses, 
He was also of opinion that the omission in 
the subsequent deeds of transfer to specify - 
any reservation of the lands in suit did not 
On the 
second point in issue he found that both 
Muhammad Mehdi and the plaintiff were 
Mutuwallis of the endowed property. On the 
third point, he was of opinion that the 
plaintiff was not estopped from bringing the 
suit. The fourth point, relating to limit- 
ation, was determined in favour of the plaintiff, 
and on the fifth point the finding was that 


-the amount of mesne profits (Rs. 89 a year) 


awarded by the Court of first instance was 
correct, 

In second appeal the first ground taken 
by the appellant-defendant is to the effect 
that assuming all the evidence on record to 
be true it falls short of establishing all the 
conditions necessary to ths constitution of a 
valid wagf. 


Mir Muhammad Mehdi was a Shia and the 
question as to whether or not there was a 
valid dedication of the property in suit must 
be decided according to the Shia law upon 
this subject. The learned counsel for the 
appellant refers in this connection to article 
320 of Wilson’s Digest of Anglo-Mahamma- 
dan Law (page 342 3rd Edition), where 
the law is stated in the following terms :— 


“A dedication inter vivos is complete and 
irrevocable as against the endower either 
when a Civil Court has so decreed, or when 
possession has been delivered by the endower 
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to the Mutawalli, accompanied by a declara- 
tion of the trusts of the endowment.” 

, Similarly in Amir Ali's Muhammadan Law 
Vol. I (3rd Edition) at page 410 itis laid 
down that under the Shia law one of the 
four essential requisites for the valid con- 
stitution of a wagf is that possession must 
be given of the thing dedicated, or, more 
properly, the property should cease to be 
the property of the donor. Af page 414 of 
the same volume it is said. 

“Seisin is a condition for the validity 
of the wagf............ The nature of the seisin 
will depend on the nature of the subject 
of the wagf and the objects for which it is 
dedicated. Ifthe dedication is for specific 
individuals who are competent to take 
possession of the wagf, seisin is essential. 
Bat it does not fullow from this that there 
should be actual delivery of possession, what 
is required is that there should be a trans- 
mutation of proprietary right. If a trustee 
is appointed, he should take possession of the 
property. If the wag:f himself is the Mutawalli 
he should hold as such.” 

Aud again at page 423 it is stated:— 

“The seisin which is required is on behalf 
of the first donee or Mazquf alaih and all 
regard to possession ceases in the subsequent 
steps. As already stated it is not necessary, 
however, ‘that there should be any actual 
transfer of possession what is required isa 
change in the character of the possession. 
.For a waq¢f may make wagf and remain in 
possession as trustee for the beneficiaries 
of the trust: such retention of possession 
would not effect the legal character of the 
wags.” 

It may be taken, therefore, that one of the 
strict requirements of the Shia Law relating 
to wagf is delivery of seisin actual or con- 
structive. Where a Mutawalli (other than 
the dedicator himself) is appointed there 
must be actual delivery of possession to him. 
Where the dedicator appoints himself 
Mutawalli there must be constructive delivery, 
that is to say, the dedicator being himself in 
possession must declare that he intends to 
hold thereafter as trustee and not as owner. 

Now the case set up here by the plaintiff 
was (vide para. 3 of the plaint) that the land 
in suit was endowed about 1292, F.. i.e., 
between the 29th September, 1890, and the 
6th September, 1891, and in order to 
establish a valid dedication of the lands in 
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suit under the Shia Law it was incumbent on 
the plaintiff to show that during this period 
Mir Muhammad Mehdi was in possession 
of these lands and that there was a con- 
structive delivery of seisin over them. With- 
out possession on his part there could be no 
such delivery. The defendant by denying 
thatthe land was wagf property put the 
plaintiff to proof of a case that there was a 
valid dedication. The defendant also raised 
the defence that he had been in possession 
long before the sale to him, of a number of 
plots in the village under usufructuary mort- 
gages and he produced four mortgage-deeds 
Exhibits A 3, A4, A5, A6, all executed 
between January and August, 1890, in which 
various plots of the lands in suit were mort- 
gaged with possession. The total number. 
of the plots so mortgaged was fifteen and the 
area 20 bryhas, 6 biswas or about $ rds. of the 
area in dispute. 

No issue was raised in the first Court as to 
the question of the defendant's possession 
under these mortgages but the Subordinate 
Judge remarks that the defendant failed to 
prove possession. It was, however, for the 
plaintiff on whom lay the burden of proving 
that there was a valid wagf to establish 
thatat the time the dedication was made 
(č. e., in 1298 F.) Muhammad Mehdi was 
in possession; all the more soas these mort- 
gages, produced by the defendant, raised at 


least a presumption that he was not in 
possession of some of the plots in suit. 
The documentary evidence led by the 


plaintiff takes us back no further than 
the year 1300 F. and if it be taken to 
prove Muhammad Mehdi’s possession in that 
year ib does not show that he was in posses- 
sion in 12938 F. when the wagf is said to have 
been created. It is argued for the respondent 
that the case now set up on behalf of the 
appellant is anew one and that it was not 
specifically pleaded in the first Court that 
the wagf was in part at least invalid for 
want of possession on the part of the wagf of 
the plots which are described in the four deeds 
of usufructuary mortgage: That may be: at 
the same time the plaintiff's case was, as stat- 
ed, not an easy one toreply to. There was no 
deed of wagf; all that was stated was that there 
had been an oral dedication about the year 
1298 F. The defendant denied the dedication 
in general terms and also claimed that he had 
been in possession of some of the village lands 
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under deeds of mortgage. I think that in these 
circumstances there ought to have been 
an issue as to possession of the plots set ost 
in these mortgage-deeds all executed in 1890, 
find that as regards these plots the plain- 
tiff oughtto have been put to proof that 
Muhammad Mehdi was in possession of 
them atthe time when the wagf is said to 
have been created. 

In order to ‘allow of the proper decision 
of this appeal I think it necessary that this 
point should be inquired into. I remand the 
following issue to the lower appellate Court 
for a finding: — 

At the time when the dedication was made 
was Mir Muhammad Mehdi in possession of 
the plots specified in the four mortgage-deeds 
produced by the defendant, Exhibits A3, Ad, 
A5, AG, or was possession of them with the 
mortgagee? 

The lower Court will réceive any evidence 
‘on this issue which the parties may desire to 
produce, and will return its finding within 
two months from the date of receipt of this 
remand order.’ On receipt of the finding 
ten days will be allowed for filing objections. 





(Cs. c. 98 P. R. 1910.) 

; PUNJAB CHIEF COURT. 
First CIVIL Arreat No. 1034 or 1908. 
April 2, 1909. 
Present:—Mr. Justice Shah Din, 
FATTA AND OTHBRS—PLAINTIFFS— 
ÅPPELLANTS 

N versus 
JIWAN. AND 0OTHERS— DEFENDANTS — 
RESPONDENTS. ; 

Custom—Succession—Widow—Collateral succession 
—Muhammadan Jats of ‘Tahsil Nekoder, District 
Jullundur—Burden of proof—Necessary proof of custom 
—Oral evidence—Practice—Appellate Court changing 
allocation of onus—Remand. 

Among Muhammadan Jats of Taksil Nakodar, 
District Jullundur, a widow succeeds collaterally to 
the property to which her husband would have 
succeeded, if alive. 

Where an appellate Court changes the allocation 
of the burden of proof, it should remand the case to the 
first'Court to enable the party, on whom it has placed 
thé burden of proof, to adduce evidence in support 
of the issue, which evidence that party held back 
becaise of the imposition of onus by the first Court. 

The onus of proving the custom of collateral 
succession on the part ofa widow, if it lies at all on 
the person asserting the custom, is not heavy. 

Musammat Aso v. Musammat Tabi, 77 P. R. 1893; 
Saddan vy. Khemi, 15 P. R. 1906; 17 P. L. R. 1908; 
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Lahori v, Radho, 72 P. R. 1903; Mahan Kaus v. Sundar 
Das, 40 P. R. 1909; 43 P. L. R. 1909; 3 Ind. Cas. 483; 
54 P. W. R 1992, considered. 

Where oral evidence of persons, who are likely to 
know of the existence of a custom and who are affected 
by it, is overwhelmingly strong in support of it, 
it must be accepted as pritha facie proof of such 
custom, especially when it is supplemented by 
valuable documentary ovidence in the nature of 
mutations. 


Further appeal from the decree of the Divi- 
sional Judge, Jallundur Division, dated the 
Ist July, 19223. 

Order, —]t is conceded on both sides 
that the question of limitation which arises 
in this case, turas upon the determination 
of the question whether Musammat Phaphan, 
the widow of Waris, had under the custom 
applicable to the parties’ triba a right to 
succeed collaterally on the death of Musammag 
Jio, widow of Paris, so far as the land in 
suitis concerned. The learned District Judge 
has stated the same question in the fol- 
lowing terms: — : 

“The question then is whether Musammat 
Phaphan had any right to ashare in the 
land left by Paris. If she had, then plaintiff 
could not sue during her life time, and the 
suit is within time—Ruléa v. Rulia (1). 
Tf she had not, the existence of Musammat 
Phaphan is immaterial, and plaintiffs suit 
is barred.” 

It will be observed that on the question 
of Musammat Phaphan’s right of collateral 
succession which was directly involved in the 
third issue as framed by the Court of first 
instance, the orus probandi was laid by that 
Court on the defendaut-réspondent Jiwan, The 
latter appears to have produced no evidence 
with a view to discharge that onus, and the 
plaintiffs, therefore, did not think it necessary 
to produce any evidence in rebuttal. The 
Sub-Judge found in plaintiffs’ favour on the 
question ` raised, remarking: — 

“In some tribes widows do siczeed collater- 
ally, and when tha plaintiffs have always 
been admitting Musimmat Phaphan’s right, 
I think 16 unreasonable to hold that their 
right to succeed opaned before Musammat 
Phaphan’s death.” 

Oa appeal the Divisional Judze held, fol- 
lowing Musammut Aso v. Musammat Tabi (2), 
the onus of proving the custom of collateral 
succession on the part of a widow in the 


position of Musammat Pannaan, lay on the 
(i) 41 P. R. 1903. 
(2) 77 P. R. 1893, 
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plaintiffs, and not on the defendant Jiwan, 
and that as no evidence had been adduced 
to show that among Muhammadan Jats of 
Nakodar tahsil a custom exists under which 
widows succeed collaterally, the presence of 
Musammat Phaphan cannot be held to have 
affected the locus standi of the plaintiffs to 
sue in respect of the land left by Musammat Jio. 

Before me, Mr. Morrison for the plaintiffs- 
appellants rightly urges that the lower Ap- 
pellate Court having changed the allocation 
of the burden of proof as regards the question 
of the widow’s right of-collateral succession, 
should have remanded the case to the first 
Court with a view to afford the plaintiffs 
an opportunity to adduce evidence in support 
of their position, which evidence they had 
held back because of the imposition of 
thé onus by the first Court on the de- 
fendant-respondent. This contention has, I 
think, great force and must prevail. 

Furthermore, it is to be observed that 
the ruling of this Court on which the lower Ap- 
pellate Court has relied as regards the matter 
of onus, viz. Musammat Aso v. Musammat Tabi 
(2), has to a large extent been neutralized, by 
later decisions, notably Saddan v. Khemi (3), 
Lahort v. Radho (4), Mahan Kaur v. Sundar 
Das (5) and that the onus, if it lies ab all on 
the plaintiffs, is not so heavy as the lower 
Appellate Court considers it to be. 

The question involved is one of considerable 
importance and should not have been disposed 
of in a summary manner as has been done by 
the lower Appellate Court. Under Order 
XLI, Rule 25, Civil Procedure Code, I remand 
to the lower Appellate Court the foliowing issue 
forenquiry and report:— By custom applicable 
to Muhammadan Jats of tahszl Nakodar, does 
a widow succeed collaterally to property to 
which her husband would have succeeded, if 
alive? ” 


Both parties will be called upon and will be 
allowed every reasonable opportunity to ad- 
duce evidence of all description relevant to 
the above issue, and if necessary, a Revenue 
Officer of experience may be deputed tomake a 
thorough local inquiry, which should embrace 
as many of the Jat villages as possible. The 
Divisional Judge will favour this Court with a 
full expiession of his own opinion on the 

(3) 15 P. R. 1906; 17 P. L. R. 1206. 

(4)72 P.R. 1906. 

(5) 40 P. R. 1909; 43 P. L. R. 1909; 3 Ind. as. 483; 
54 P. W, R. 1£09.- 
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result of the inquiry, and 
make an early return. 

Mr. Morrison, for the Appellants. 

Judgment.—A return has now been 
received to this Court’s order of remand, dated 
the 2nd April 1909. On the issue of custom 
sent down for trial the learned Divisional 
Judge has found in the negative, though the 
Tahsildar of Nakodar, who was appointed a 
Local Commissioner to conduct the inquiry on 
the spot, has reported that the custom relied 
upon by the plaintiffs has been proved in 
their favour. 


is requested to 


In the first Court the parties produced only 
five witnesses, two being produced by the 
plaintiffs and three by the defendants. The 
plaintiffs’ witnesses referred to the two muta- 
tions which will be discussed presently, while 
one of the defendants’ witnesses cited the 
judicial precedent of Musammat Bao v. Bura 
and others, which the learned Divisional 
Judge has accepted as one of some importance. 
The Tahsildar of Nakodar examined no less 
than 29 witnesses, including two Patwaris be- 
longing {o the villages of Pattoki Kalan, 
Pattoki Khurd, Chak Khanna, Gatta Mandi, 
Kamalpur and Mandhala. All these wit- 
nesses, who are Muhammadan Jats of tahsil 
Nakodar, have unanimously deposed in favour 
of the existence of the custom of widow’s col- 
lateral succession in their tribe; and their 
evidence, supported as it is by two mutations 
in the villages of Mandhala and Parliwal, is, in 
my opinion, sufficient to shift the onus (if the 
onus originally lay upon the plaintiffs) on to 
the defendants, of proving that among the 
Muhammadan Jats of Nakodar tahsil a widow 
does not succeed’collaterally to the property of 
husband’s agnatic relations. 


It may be noted in this place that the 
parties to this suit are Muhammadan Jats of 
iva tahsil in the district of Ferozepore, but 
the land in dispute is.situated-in the Nakodar 
tehsil of the Jullundur District. Though the 
issue of custom which was sent down for trial 
confines the inquiry to Muhammadan Jats of 
the Nakodar tahsil, it seems to have been 
taken for gianted by the parties that the 
custom prevailing among Muhammadan Jats 
of both the ¢ahsils of Zira and Nakodar as 
respects widow’s succession is identical, and I 
agree with the learned Divisional Judge in 
thinking that, for the purposes of the present 
case, it will be safeto assumewith the parties 
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that what is the rule of custom in one tahsil 
is also the rule in the other. 

The two mutations on the record are entirely 
in favour of the plaintiffs: 

(1) ` The first mutation is dated the 28th 
May 1905, and relates to land situate in village 
Mandhala,” #ahsil Nakodar. This mutation 
shows that Musammat Rani, widow of Sattar, 
succeeded to the share which her husband 
would -have inherited in the property left by 
Jama, Sattar’s brother, on the-death of Jama’s 
widow, Musammat Bhago. 

(2) The second mutation is dated the 16th 
March 1905, and relates to village Parliwal, 
tahsil Zira. According to this mutation, on the 
death of Shera, his brothers Pira and Godhi 
and one Musammat Dani, widow of a fourth 
brother, succeeded to his land in equal shares. 

Both these mutations directly support the 
plaintiffs’ ‘case, and not one mutation” has 
been cited by the defendants sbowing the 
existence of a custom to the contrary. For 
the defendants reliance was placed before ‘the 
Divisional Judge on the decision of Sardar 
Balwant Singh, dated the 28th October 1852 
in the case of Musammeat Bao v. Bura and 
others. In that case the parties were Muham- 
inadan Jats of tahsil Zira, Ferozepore District. 


Musammat Bao claimed to succeed collater- . 


ally toa share in the land left by Musammat 
Jio, a widow of an agnate of Musummat Bao’s 
deceased husband. The onus was placed upon 


the plaintiff of proving her alleged right of 


collateral succession, and the Court held, in a 
judgment of a few lines, that she had failed to 
discharge that onus, and accordingly dismissed 
the ‘suit. This judicial precedent is not of 
much value. No attempt was made by the 
Court to order an inquiry into the question 
of custom, and the suit was dismissed in a 
summary manner simply on the ground 
that the onus being on the plaintiff she had 
been unable to discharge it. 

Ic the present case a thorough local inquiry, 
embracing a number of Jat villages in the 
Nakodar tahsil, has been made by a Revenue 
O Acer of experience, and I think that where 
oral evidence of persons, who are likely to 
know' tof the existence of a custom 
and who are affected ‘by it, is over- 
whelmingly strong in support of it, it must 
be accepted: as prima facie proof of such 
“éustom, especially when it ‘is ‘supplemented 
by. valuable documentary evidence in the 
nature of mutations, The weight of sych 
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evidence cannot be neutralized by the mere 
fact thata summary judicial decision based 
on no inquiry whatever, negatives the ex- 
istence of the custom in question. 

For the foregoing reasons; I hold it proved 
in this case that among Muhammadan Jats of - 
tahsil Nakodar, a widow succeeds collateral- 
ly to the property to which her husband 
would have succeeded, if alive. Such being 
the custom which governs the parties to this 
litigation, it isclear that the plaintiffs had 
no right to succeed to the property in suit 
during the life-time of Afusammat Phaphan, 
and as-the latter died only a short time 
before the institution of the suit, it is clear 
that the suit is within limitation. 

On the merits of the case, I have no 
hesitation in agreeing with the findings of the 
first Court, as, in my opinion, the defendants 
have failed to prove any acquiescence on the 
part of the plaintiffs such as would debar 
them from bringing the presant suit. I 
accept the appeal, and setting aside the 
decree of the Divisional Judge, decree the 
plaintiff’s claim with costs throughout. 

Appeal allowed. 


(s. c. 99 P. R. 1910.) 
. PUNJAB CHIEF COURT. 
Civit Revtstox No. 472 or 1910. 
Jane 2, 1910.- 

Present: —Mr. Justice Johnstone. 
ROSHAN DIN AND OTHERS — DEFENDANTS — 
PELITIONERS 
Versus 


KHUDA BAKHSH— PLAINTIFF — 


sie RESPONDENT. 

Pre-emption—Pre-emptor owner of property till death 
of another person—Right of person who would be owner 
on death of another person— Waiver—Suwit for possession 
as mortgagee— Subsequent suit for pre-emption. 

A person, who is owner of certain immovable pro- 
perty till the death of another person. has a right of 
pre-emption on the strength of such property. 

A suit for possession of property under a mortgage 
is not inconsistent with a claim for pre-omption of 
that property. The cause of action in a suit for 
possession as mortgagee is distinét from that in a 
pre-emption suit. Consequently, such a suit does not 
constitute a waiver of the right of pre-emption. 

Obiter dictum. ` 

A person, who would succeed to the ownership of 


‘certain immovable property on the death of another 


person, has, during the life-time of that other person, 
no right of pre-emption on the strength of that pro- 
perty. 

Petition for revision of the decree of the 
Divisional Judge, Hissar Division, dated the 
29th November 190, 
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Mr. Gokal Chand, for the Respondent. 

Judgment.—tThis petition was ad- 
milted on grounds Nos. 2 and 4 (a) of the 
petition ;7.e., on the contentions that, because 
plaintiff was merely owner till death of Suba, 
of the property on thestrength of which he 
claimed pre-emption, no right of pre-emption 
accrued to him; and that plaintiff's suing for 
the land as mortgagee ina previous suit 
implies that he acquiesced in the sale and so 
waived his rights. Itis perhaps unfortunate 
for petitioner that his Counsel was unable 
to appear; but it seems to me, on examination 
of the records and on consideration of the 
arguments, that neither of the above con- 
tentions is sound. 

The first is a nice point but I think it can 
be solved inthis way. Plaintiff is undoubted- 
ly owner of the property in question now, 
though on Suba’s death he may have to 
surrender itto another person. That other 
person certainly cannot sue for pre-emption 
on the score of owning it, for he is not owner 
and may never be; if Suba outlives him, he can 
never be. In these circumstances ; surely, plain- 
tif has the right of pre-emption on the 
strength of this property. If he has not, 
nobody has. 

Then as regards the second point, it seems 
to me quite clear upon ‘the authorities that 
there was no waiver on the part of plaintiff, 
He had not made up his mind whether he 
would sue for pre-emption or not, and he 
wanted his security at all events, He, there- 
fore, sued for possession under his mortgage- 
deed, aright by no means inconsistent with a 
claim for pre-emption. He sued for his 
mortgage-rights and he kept the right to sue 
for pre-emption of the equity of redemption. 
Not only was there no waiver, but section 43, 
old Civil Procedure Code, invoked by vendee 
in the first Court, has no bearing on the case, 
as the cause of action in the suit for posses- 
sion as mortgagee is manifestly different from 
that in the pre-emption suit. 

Dismissed with costs. 

Revision rejected. 
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(s. c. 100 P. R. 1910.) 
PUNJAB CHIEF COURT. 
First Cryin APPrAL No. 841 or 1903. 
` June 24, 1909. 
Present:—Mr. Jusbice Rattigan and 
Mr. Justice Williams. 
MUSADI LAL AND OTHERS —P LAINTIFFS — 
APPELLANTS 
versus 
BADHAWA AND OTHERS — DEFENDANTS — 
RESPONDENTS. 

Limitation Act (XV of 1877), s. 5 —“Su ficient cause” 
—Pendency of application for review—Appeal not filed 
within prescribed time, 

The pendency of an application for review is not 
a “sufficient cause’ for not presenting an appeal 
within time unless there were reasonable grounds for 
asking for a review. 

Ashanulla v. The Collector of Dacca, 15 ©. 242; Karm 
Bakhsh v. Daulat Ram, 183 P.R. 1888, (F.B.), followed. 

First appeal from the decree of the District 
Judge, Delhi, dated 31st January 1908. | 

Mr. Obedulla, for the Appellants. 

dudgment.—this appeal is clearly 
barred by time. The decree of the District 
Judge was passed on the 81st January 1908. 
On the 12th March 1908, the plaintiffs- ; 
appellants applied to the District Judge 
for review of judgment. Notice was 
issued, but the application was rejected 
on the 13th June 1908, and” the pre: 
sent appeal was filed in this Court on the 
17th July 1908. Mr. Obedulla for the appel- 
lants urges that the period during which the 
proceedings for review of judgment wêre 
pending in the District Judge’s Court should 
be excluded in computing 90 days allowed by 
law for an appeal to this Court, inasmuch aś 
the appellants had “sufficient cause” (within 
the meaning of section 5 of the Limitation 
Act, 1877) for not presenting the appeal so 
long as it was uncertain, whether ` or not he 
would be successful on his application for 
review. 

There are, no doubt, cases in which it has 
been held that the pendency of an applica- 
tion for a review of a decree or judgment is 
a good and sufficient cause for not presenting 
an appeal within the prescribed period. “But 
in every such case itis incumbent on the 
appellant who craves indulgence under sec- 
dion 5 of the’ Limitation Act to show that he 
had reasonable grounds for asking for a re- 
view, Ashanulla v. The Collector of Dacca (1) 
cited with approval in Karm Bakhsh v. Daulat 


Ram (2). Inthe present case, of the four 
(1) 15 C. 242. 
(2) 183 P. R. 1888 (F. B.). 
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a P 
grounds upon which the application fòr re- 
view was based, three were mere grounds of 
appeal, and not grounds for review, and the 
fourth is utterly false in fact. As, therefore, 
there were no reasonable grounds for the ap- 
plication for review, we must decline to allow 
the appellant ‘to exclude the period during 
which that application was pending in the 
lower Court, and the result is that the pre- 
sent appeal is barred by limitation. We ac- 
cordingly’ dismiss it, but without costs, as're- 
spondent (who appeared in person) has in- 
curred none in this Court. 
ame: Appeal dismissed. 


(s. c. 10L P. R, 1910.) 
PUNJAB CHIEF COURT. 
First Crvin Appeat No. 92 or 1909. 
June 2, 1909. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Williams. 
ALL BAKHSH AND OTHER3S—DEFENDANTS — 
APPELLANTS 
versus ' 
CHUHAR SINGH AND OTHERS-— 


PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1998), O. XLI, r. 23, 

0. XLII, 7. (1) (u)— Order of remand—Appeal—Revi- 
sion—Interference with a sub judice case—Punjab 
Courts Act (XVIII of 1884), s. 70 (1) (b). 
. No appeal lies to the Chief Court from an order of 
remand passed by ‘a Divisional Judge under Order 
XLI, Rule 23, Civil Procedure Code, in a case where 
an appeal would not lie from the final decree of the 
Divisional Judge. Where, therefore, the value of an 
unclassed suit is Rs. 262-8, no appeal will lie from 
an order of remand. as 

It would not be a proper exercise of the Chief Court’s 
revisional power, under clause (b) of section 70 (1) of 
the Punjab Courts Act, for it to interfere under thas 
clause in a case which is still sub judice in the lower 
Courts, 

Miscellaneous appeal from the order of the 
Divisional Judge, Amritsar Division, dated 
the 6th January 1909. . 

Khawaja Zza-ud-din, for the Appellants. 

Lala Durga Das, for the Respondents. 

Judgment.—w.r. Durga Das raises a 
prelim inary objection that, no further appeal 
lies in this case, and after hearing Mr. 
Zia-ud-din, we are of opinion that the objec- 
tion must prevail, _ y 

The suit is clearly an “uñclassed ” suit for 
the purposes of the Panjab Courts Act, inas- 
much as the land in dispute does not fall 
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Within the definition “land ” as given in the 
Punjab Tenancy Act, 1887. The value of this 
land is only Rs. 262-8 and consequently no 
further appeal would lie in the case from the 
final decree of the lower appellate Ccurt. 
Such being the case, no appeal lies from the 
order of the Divisional Judge remanding the 
case under section 562, Civil Procedure Code 
of 1882 [Order XLT, Rule 23 of the present 
Code—see Order XLIII, Rule 1, clause (2) ], 

Mr, Zia-ud-din, however, asks us to enter- 
tain the memo. of appeal as a petition for 
revision under section 70 (1), clause (b) of 
the Punjab Courts Act, inasmuch as there is 
(according to him) an important question of law 
involved. Upon the latter point we say nothing, 
but we are quite clear that it would not be a 
proper exercise of this Court’s revisional power 
under clause (b) of section 70 (1) of the Act for 
it to interfere under that clause, in acase which 
is still sub judice in the lower Courts. No final 
decree has as yet been passed in the case, and 
the dispute between the parties has been 
remanded to the first Court for decision on 
the merits. When the final order (or rather 
decree’ has been given, it may be open to the 
present appellant, if he thenis still desirous 
of having the question of law involved in the 
case adjudicated upon by this Court, to present 
a petition under section 70 (1) (t). But 
at present any such petition is premature, 
and upon this ground we must decline to 
treat the memo. of appeal as a petition for 
revision. 


We accordingly dismiss this appeal with 
costs. 


Appeal dismissed, 


(s. c. 102 P. R. 1910.) 

PUNJAB CHIEF COURT. 
First Cıvıl Appeat No. 617 or 1907. 
June 16, 1909. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Williame. 
Musammat RAJJI BAI—Ptaintirs— 


APPEMLANT 
j 2CTSUS 
JESA RAM AND oruers—Derenpayrg— 
RESPONDENTS. 


Hindu Law—Widow— Residence—Sereral houses left 
by hustand— Decree-holder attaching one— Tiidow 
must prore that other heuses ineuff cient forhcr accom. 
anodation,. ` 
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Where a Hinduhas left several housesand a decree- 
holder holding a decree against his estate attaches 
one of them, his widow’s claim to a right of residence 
in that house can only be allowed if she proves that 
none of the other houses are suitable for her accom- 
modation. 

If sufficient property is reserved for the residence 
of a widow, she cannot object to attachment. 

Fakir Ohand v. Musammat Chiranji, 84P. R. 1888; 
Musammat Karam Kour v. Musammat Kishen Devi, 
39 P. R. 1896, followed. 


Further appeal from the decree of the Divi- 
sional Judge, Multan Division, dated the 25th 
February 1907. 

R. S. Pandit Sheo Narain, for the Appel- 
lant. 

R. S. Lala Sukh Dyal, for the Respondents. 
.. Judgment.—We find it quite unneces- 
sary to discuss the history of this case which 
has been narrated to us at some considerable 
length. The question with which we have to 
dealis very simple. One Jesa Ram, in execu- 
tion of a decree which he had obtained against 
the sons of Raja Ram, as representatives of 
their deceased father, has attached (among 
other property) a certain ancestral dwelling 
house, described in the plaint as “house (b)”. 
The widow of Raja Ram objected to this 
attachment, and, on her objections being 
disallowed, she has brought the present suit. 
The only part of her claim with which we 
are now concerned, is that which relates to 


her alleged right to reside in thes particular . 


house during her life-time. The parties are 
admittedly governed by Hindu Law, and the 
plaintif’s contention is (1) that the decree 
obtained by Jesa Ram against her husband’s 
estate was in respect of a debt which, if not 
immoral, was atall events not a debt incurred 
by the deceased for the benefit of the family, 
and that consequently her right of residence 
cannot be defeated thereby, and (2) that she 
has the right to reside in this particular 
house. 

We find it unnecessary to deal in any detail 
with the first question, though we may remark 
that we are quite satisfied that so far as Jesa 
Ram at least is concerned, the debt due 
by Raja Ram was one binding on his sons and 
a fortiori on his widow. But we need not labour 
this point, as we are of opinion, that plaintiff's 
claim must fail upon the second point. It is 
admitted that Raja Ram left several houses in 
addition to the one now in dispute, andit is 
clear that the very utmost that his widow can 
claim is that she should have a suitable house 
to reside in during her life-time. As laid down 
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in Fakir Chand v. Musammat Ohiranji (1), the 
property of a Hindu husband may be sold 

either by him, orin execution of a decree 
against him, without the wife’s consent, and if 
the sale is for the purposes of the family, or 7f 
sufficient properly is reserved for the maintenance 
of the wife and other members of the fumily, she 

cannot object. This principle was accepted by 

a Division Bench of this Court in a later case 

—Musammat Karam Kour v, Musammat Kishen 
Devi (2)—and appears to us to be consonant 
both with law and equity. In the case before us 
it is conceded that there are several other houses 

belonging to the estate of Raia Ram, and in 
the circumstances, it was, we think, incumbant 
on the plaintiff to prove that none of the 
latter houses were suitable for her accommoda-_ 
tion, before she could claim aright of residence 
in the one house attached by the decree-holder. 
She has made no attempt to prove this, and 
her claim must, therefore, fail, so far as this 
particular house is concerned. That she was 
herself conscious of the weakness of her present 
claim is obvious from the fact that she made 
a desperate effort to show that the deceased 
had actually devised this house to her for her 
life-time by an oral Will.. She entirely failed 
to substantiate this allegation in the District 
Judge’s Court, and no attempt was made in 
this Court to rely upon this alleged Will. 

We hold, therefore, that plaintiff has failed to 
prove that the “house (b)" is the only house 
belonging to her late husband which is suitable 
for her as a place of residence, and that none 
of the other dwelling-houses belonging to his 
estate would meet her reasonable requirements, 
and her suit must, accordingly, be dismissed. 

We reject the appeal with costs. 


Appeal dismissed. 
(1) 84 P. R. 1888. 
(2) 39 P. R. 1896. 





(s. 6. 103 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Civm Revision No. 2713 or 1908. 

December 3, 1909. 
Sir Arthur Reid, Krt., Chief Judge, 
and Mr. Justice Robertson. 
Mrs. C. J. DAVIES— PrLAINTIFE— PETITIONER 
VETSUS 
Lieur. BROCK-SMITH AND oTHERS— 


DEFENDANTS—RESPONDENTS. 
Cantonments (House Accommodation) Act (11 of 1902), 
8.19 et seq—House allotted by Cantonment authority— 
Refusal of owner to execute repairs—Lessor and Heke, 
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relation of—Interpretation of ofatutes—Special Law ousts 
general law—Jurisdiction of Civil Courts—Necessity 
and cost of repairs done by tenant—Finding of Canton- 
ment authority—Contract Act (IX of 1872), s.'70- - 
Transfer of Property Act (IV of 1832), s. 108 {f}. 

A special Act, which settles the relations between 
parties, ousts the jurisdiction of the general law. 

The defendants occupied plaintifi’s house allotted 
to them by the Cantonment authority under the Oan- 
tonments House Accommodation Act. Plaintiff re- 
fused to exercise necessary repairs: 

Held, that (1) the parties did not stand in the rela- 
tion of lessor aud lessee to one another under general 
law. 

(2) defendants’ remedy in consequence of refusal to 
execute repairs was under section 19 et seq of the Act. 

(3) defendants could not abandon their remedy 
under the Act and act as if they were lessees under 
a private contract, 

The provisions of the Houso Accommodation Act 
oust the jurisdiction of the Civil Court to decide the 
question of the necessity for repairs and the cost 
of necessary repairs. A finding on these points by 
the Cantonment authority would enable the Civil 
Courts to decide whether, under section 70 of the Con- 
tract Act; money paid by the tenant for repairs should 
or should not be deducted from the sum claimed for 
rent due. 


Petition, under section 25 of Act IXlof 1887, 
for revision of the order of Major H. Raitt, 
Judge, Cantonment Small Cause Court Rawal- 
pindi, dated the 10th August 1905.) 

Mr. Morrison, for the Petitioner. 

Mr. Broadway, for the Respondents. 

“J udgment.—tThe defendants-respond- 
ents were occupying the plaintiff-petitioner’s 
house by reason of its having been allotted to 
their department by the Cantonment authority 
under the Cantonments (House-Accommodas 
tion) Act, 11 of 1902, and their remedy, on 
refusal by the petitioner to execute necessary 
repairs, was under section 19 e¢ seq of that 
Act. The parties did not stand to one another 
in the relation of lessor and lessee within the 
terms of the Transfer of Property Act in such 
a manner as to make the rule of law embodied 
in section 108 (f) of that Act applicable, their 
relations inter se having been settled by Act 
II of 1902 which, being a special Act, ousts 
the Jurisdiction of the general law. 

We are unable to hold that the respondents 
were entitled to abandon their remedy under 
the House Accommodation Act and act as if 
they were lessees under a private contract 

„with the petitioner. They appear, in fact, to 
have intended to proceed under the House 
Accommodation Act and to have abandoned 
that intention under the impression that the 
certificate of the local Head of the Military 
Works Service justified the action subsequent- 
ly taken by them, 
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For these reasons we hold that the decree 
of the Court below, dismissing the suit on 
the ground that section 108 (f) of the Trar sfer 
of Property Act empowered the respondents 
to execute repairs, cannot be maint:iied. The 
question, whether section 70of the Contract 
Act is applicable, remains for decision. Here, 
again, we find the provisions of the House 
Accommodation Act ousting the jurisdiction 
of the Civil Court to decide the question of 
the necessity for repairs and the cost of 
necessary repairs. On action taken by the 
tenant ander section 19 of the House Ac- 
commodation Act the Cantonment authority 
may, by notice, require the owner to repair 
within fifteen days. The owner may, within 
fifteen days of service of notice, require that 
the matter be referred to a committee of 
arbitration, and failure to repair on a decision 
of the committee that repairs are neccessary, 
is a condition precedent to the Military Works 
Service causing the repairs to be executed at 
the expense of the tenant, who may deduct 
the cost thereof from the rent or otherwise 
recover it from the owrer. In our opinion, 
these provisions of the Act oust the jurisdic- 
tion of the Civil Courts to consider the ques- 
tion whether repairs were necessary and the 
cost of the necessary repairs. At the samo 
time, a finding under the Act that repairs 
were necessary and that the cost of necessary 
repairs exceeded or eqralled the sum claimed 
for rent, would be important with reference 
to the provisions of section 70 of the Contract 
Act which applies to cases in which there is 
no specific contract between parties. As re- 
marked above, the Civil Courts cannot decide 
whether the owner was bound to execute 
the repairs executed by the tenants, and 
cannot decide the cost of these repairs, but a 
finding on these points by the Cantonment 
authority would enable the Civil Courts to 
decide whether, under section 70 of the 
Contract Act, money paid by the tenants for 
repairs should, or should not be deducted from 
the sum claimed for rent due. 

We set aside the decree of the Court below, 
which dismissed the suit with costs, and we 
remand the suit to that Court, which will 
postpone further hearing for three months 
from this date to enable the tenants defendants 
if so advised, to move the Cantonment 
authority with a view to securing a decision 
on the points above specified. Should a 
further postponement be necessary, the de- 
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fendants are at liberty to move this Court. 
Costs of this Court will be costs in the cause. 


Revision accepted. 


` (s. ¢. 104 P. R. 1910.) 
PUNJAB CHIEF COURT. 

Civin Revision No, 1792 or 1999. 
Noyember 11, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
DHIAN DAS—DEFWDANT—PETTIONER 

i versus 

JAGAT RAM—P.tatntirr —ResronDent. 

Civil Prosedure Code (Act XIV of 1882), s. 5389— 
Collector granting sanction—Revisiov—Interference, 
with order before institution of swit—Order only 
administrative. 
The Chief Court cannot, before a suit is instituted, 
revise an order of a Collector of a district granting 
permission under section 589 of the Civil Procedure 
Code, 1882, to institute a suit for removal of a mahant. 
, Such order is an executive or administrative order 
only, and in granting sanction, the Collector does not 
act asa Court but exercises the powers which in 


Presidency towns are exercised by the Advocate- 
Generai. 


Amdoo Miyan v. Muhammad Davud Khan Bahadur, 
24 M. 685; 11 M. L. J. 826; Sajedur Raja Chowdhuri v. 
Gour Mohan Das Baishniv, 24 C. 418, distinguished 
and not applied. 


Petition for revision of the order of the 
Collector, Gurdaspur District, dated the 15th 
January 1609. 

Mr. Muhammad Shafi, for the Petitioner. 

Mr. Oertel, for the Respondent. 

Judgment. —A préliminary objection, 
that no revision under section 70 (1) (a) lies, 
has force. The order complained of is by the 
Collector of a district granting permission, 
under section 539 of the late Code of Civil 
Procedure, to one Jagat Ram to institute a suit 
for the removal of a mahunt. 

The order is, in my opinion, an executive 
or administrative order only, and there is at 
present, in my opinion, no “case” of which 
the record can be called for and dealt with in 
revision. 


If Jagat Ram institiuteg a suit, the defend- 
ant-petitioner will be at liberty to object that 
one man alone cannot sue, or raise any other 
objection, but this Court cannot be moved at 
this stage. Amdoo Miyan v. Muhammad Davud 
Khan Bahadur ,(1) does not help the peti- 
tioner as it deals with an order passed by 
a District Court (Divisional Court in this 
province) granting permission for the insti- 


tution of a suit under section 18 ‘of the 
(1) 24 M. 635; 11 M. L. J. 326. 
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Religious Endowments Act, XX of 1863. 

The Collector did not actasa Court but 
exercised the powers exercised in Presidency 
towns by the Advocate-General. 

In Satedur Raja Ohowdhurt v. Gour Mohan 
Das Baishnav (2), the Collector's order was 
attacked after a suit had been instituted 
and a decree passed. I dismiss this applica- 
tion, but, having regard to the fact that 
permission was granted to one man only, 
section 539 providing fora suit by two or 
more, I leave the parties to bear their own 
costs of this Court. 


Revision rejected. 
(2) 24°C, 418. 


(s. c. 32 P. R. 1910 Cr.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 201 or 1910, 
September 7, 1910. 

Present: Sir Arthur Reid, Kr., Uhief Judge. 
BHANA—Convior—Prtirioner 
versus 
EMPEROR—Responpent. 

Criminal Procedure Code (Act V of 1898), ss. 4 (h), 
199 —Penal Code (Act XLV of 1860), s. 498—Complaint 
—Police officer’s report. 

The report of a police officer is not a complaint 


‘within the terms of section 199, Criminal Procedure 


Code. , 

Where there is no complaint to a Magistrate by a 
husband ora guardian, a conviction under section 498, 
Indian Penal Code, is not sustainable. F 

Jit Mal v. Empress, 4 P. R. 1888 Cr.; Tara Prosad 
Laha v. Emperor, 30 C. 910 (F. B.); SO. W. N. 17; 
Emperor v. Isap Mahomed, 31 B.218; 9 Bom. L. R. 
148; 5 Cr. L. J. 164, followed. 


Petition, under section 489 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Ferozepore Division, 
dated the : 8th January 1910. 

Mr. Fazal-t-Hlahi, for the Petitioner. 

Jdsudgment.—The plea that the convic- 
tion, under section 468 of the Penal Code, 
by the learned Sessions Judge on appeal, is 
bad, because there was no complaint by the 
husband or guardian of an offence punishable 
under that section, as provided in section 199 
of the Code of Criminal Procedure, has force. 
Jit Maly. Empress (1), Tara Prosad Laha v. 
Emperor (2), Emperor v. Isap Mahomed (3) are 
directly in point, and are authority for the 
conclusion that the procedure adopted by the 


(1) 4P. R. 1888 Cr. . 
(2) 30 0. 910 (F. B.); 8 0. W. N. 17. 
(3) 31 B. 218; 9 Bom. L. R. 148; 5 Cr. L. J, 164, 
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Teartied Sessions Judge was erroneous and 
the conviction bad. In the Calcutta case 
Jatra Shekh x. Reazat Shekh (4) was referred 
to and distinguished. A 

The authorities cited lay down the rule 
that the report of a Police Officer is nota 
complaint within the terms of section 199, 
and here there was no complaint to a Magis- 
trate by the husband or guardian of an offence 
punishable. under section “498 of the Penal 
Code. i 

1 set aside the conviction and sentence 
under that section on the ground only that 
no complaint within the terms of section 4 
(A) had been made by the father and guardian, 
and I leave the fatherand guardian to take 
such steps as they may be advised. : 

` To this extent the application is allowed. 


: ‘Revision allowed, 
(£) 20 C. 463. | 





-> (s. c. 88 P. R. 1910 Cr.) 
u PUNJAB CHIEF. COURT. 
Crimixas Revisros Case No. 244 or 1909. 
May 2£, 1909, 

. Present:—Mr. Justice Robertson and 

f Mr. Justice Rattigan. 

EMPEROR—COOYPLAINANT 
: versus s 

i BISHEN DAS—AccosrD, 

Criminal Procedure Code (Act V of 1898), ss. 435, 
438, 439—Revision — Order framing charge—Order not 
appealable —Powers of revision conferred on High Courts 
—Adjudication of Civil Court—Criminal Court must 
accept tt as conclusive between parties—Practice— 
Parties not to be encouraged to resort to Criminal Courts 
where matter more appropriate for Civil Courts decision 
—Discretion—Stay of Criminal proceedings on institu- 
tion of Civil Suit. . 

A. High Court can, as a Court of revision in exercise 
ofthe powers conferred upon it by the Code of 
Criminal Procedure,’ interfere with the order of a 
Magistrate charging an accused with an offence, 
although no appeal lies in respect of the order, 


Very wide powers of revision are conferred on High 
Courts under section 439 of the Code, and it is with 
particular reference to non-appealable orders that 
High Courts are empowered to act as Courts of 
revision. The High Court can, with reference to 
any particular order (whether appealable or not), 
exercise all or any of the powers which, under section 
423, an appellate Court could exercise if that order 
happened to be one open to appeal. It was not 
intended by the Legislature that High Court’s powers 
of revision were to be limited merely to orders from 
which an appeal would lie. . x 

Azim khan v. Empress, 45 P.R. 1885 Cr., dis- 
tinguished. 

Charoobala Debee v. Barendra Nath Mozumdar, 27 
C. 126, dissented from. 
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Jagat Chandra Mozumdar v. Queen-Empress, 26 C, 
786; Ram Kala v. Ganda, 42 P. R. 1885 Cr. Choa Lal 
Das v. Anant Pershad Misser, 25 O. 233; Chandi 
Pershad v. Abdur Rahman, 22 ©. 131; Empress v, 
Lachman Singh, 2 A. 398; Empress v. Clifton, A. 
W. N. (1899) 212; Queen-Empress v. Nageshappa Pai, 
20 B. 543; King-Emperor v. Sobha Ram, 18 P. R, 1904 
Cr. 70 P. L. R. 1904 1 Cr. L. J. 514, followed. 

. The proper tribunal to decjde questions of right is 
the Civil Court and, save for very exceptional canses, 
the decision of the Civil Courts should be accépted 
as conclusive between the parties. It is not open to 
the Criminal Courts to go behind the findings of the 
Civil Courts and to convict of cheating and fraud a 
person, who, upon the very same facts, had succeed- 
ed in satisfying the Civil Courts, upon the merits of 
the case, of the legality of his claim, 

._ lt isa,very sound general principle that parties 
should not be encouraged to resort to the Criminal 
Courts in cases in which the point at issue between 
them is one which can more appropriately bo decided 
by a Civil Court. ' 

A. and B. brought a complaint against O. for dis- 
honestly inducing them to hand over to him two 
valuable securities, for which they had not received 
full consideration. Subsequently O. brought a ‘suit 
on the securities against A. and B, and ‘obtained a 
decree on the merits. The Criminal Court, however, 
framed a charge of cheating against C: 4 

Held, that the Magistrate ought to have exer. 
cised a wise discretion by staying, of his own motion, 
proceedings in his Court pending the decision of the 
Civil Court, and should have accepted .that deci- 
sion as finally settling the disputes between the 
parties, . p 

The Chief Court quashed the charge and proceed: 
ings on revision. ae 

Case reported by tlie Additional Sessions 
Judge, Lahore Division, with his No. 61 of 
19th January 1909, | 
» Facts. —It is alleged that,’on or about 
8th August 1908, Bishan Das dishonestly 
induced Messrs. Clark and Kirke, N.-W. 
Railway, to make over to petitioner two 
valuable securities (promissory-notes) for 
Rs. £00 and Rs. 100 respectively, for which 
they had not received the full consideration, 
though they signed them on the under- 
standing that Rs. 300 were to bo made over 
by petitioner to them and a Mr, Johnston, 
whereas petitioner really ‘only mada over 
Rs. 45 but dishonestly concocted proof that 
the whole of Rs. 300 had-been paid. 

Mr. Connolly, exercising the powers “of 
Magistrate of the Ist Class in the Lahore 
District, by order, dated 27th N ovember 1908, 
framed a charge under section 420 of the 
Indian Penal Code, to the above effect against 
the petitioner Bishan Das. 

Grounds.—tThis is a petition for 
revision praying that the charge framed on 
27th November 1968 by Mr, Connolly, Ist 
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Class Magistrate of Lahore, against the peti- 
tioner Bishan Das in certain criminal pro- 
ceedings,-should be quashed on the grounds 
that the charge does not disclose a criminal 
offence; that the proper remedy was by civil 
suit and that a Civil Court had already grant- 
ed petitioner a decree on a claim on two pro- 
missory-notes. The charge framed by the 
Magistrate is one for an offence under section 
420, Indian Penal Code, to the effect that 
the petitioner, on or about the 8th August 
1908, dishonestly induced Messrs. Clark 
and Kirke, N.-W. Railway, to make over to 
petitioner two valuable securities for Rs. 200 
arid Rs. 100 respectively, for which they had 
not received the full consideration though they 
signed them on the understanding that 
Rs. 300 were to be made over by petitioner 
to them-and a Mr. Johnston, whereas peti- 
tioner really only made over Rs. 45, but 
dishonestly concocted proof that the whole 
Rs. 300 had been paid. 

I must’ first note that when the petition 
came before me on hearing, the complainant- 
respondent Clark only appeared. 

Ile didnot mention that he bad engaged 
any Counsel, and after hearing petitioner's 
Counsel, he merely stated that he had brought 
atrue case, and (in reply to my questions) 
added that he had taken no action against 
the: Small Cause Court decree against him 
in respectof which his pay had been attach- 
ed, becaûse he had been advised by Counsel 
that if a conviction were secured in the 
criminal case, the civil proceedings would 
ipso facto collapse. Later in the day, his 
Counsel (Mr. Vaughan) appeared and informed 
me that he only wished to urge that a peti- 
tion for revision could not lie, relying on Ori- 
minal Ruling Azim Khan v. Empress (1). 
The complainant-respondent Kirke seems to 
have disappeared and his whereabouts have 
not been ascertained. Jt appears that both 
his and Johnston’s pay has also been attached 
and that no action has been taken by either of 
these persons against the Small Cause Court 
decree. As regards Azim Khen v. Empress 
(1), I do not, consider that it applies to the 
present case. Respondent’s Counsel has ap- 
parently overlooked the fact that in that case 
no-charge had been framed and it referred only 
to interlocutory orders. Jn considering 
whether :I should accept this petition, I 
have read carefully Jagat Ohandra Mozwmdar 

(1) 48 P. R. 1886 Cr. 
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v. Queen-Hmpress (2) especially the remarks 
commencing ab the top of paga 791. 
In my opinion, those remarks apply very 
materially to the present proceedings. I 
have also read (both in this petition and 
in my previous order staying criminal pro- 
ceedings pending decision of the civil suit), 
Mohkam Din v. The Crown (3), Criminal 
Revision No. 1087 of 1904, and I think the 
last two lines of that decision of the Hon’ble 
Mr. Justice Rattigan do apply to the present 
case. I donot think that P. L. R. (Criminal) 
of 1904, cited for petitioner, applies. 

My reasons for ordering. stay of the cri- 
minal proceedings pending decision of the 
suit in the Small Cause Court ; can be seen 
from my order of 15th October 1908. On the 
17th October 1908, the Small Cause Court 
gave decree against Johnston (who confessed 
judgment), Clark and Kirke on the Rs. 200 
promissory-note and against Clark and Kirke 
on the Rs.1£0 promissary-note. That decree has 
never been challenged. On the conclusion of 
the civil proceedings the criminal proceedings 
re-commenced, and by an order of 26th No- , 
vember 1908 the Hon’ble Mr, Justice Robert- 
son declined to interfere, but said “the 
Criminal Court will, of course, consider all the 
facts of the case including the facts of the 
decision of the civil snit which may be 
decisive in the matter when the case comes 
before it.” This order was passed, however, 
before any charge had been framed against 
accused-petitioner. 

Having been carefully through the evi- 
dence recorded by the Magistrate and the 
various documents on file, Lam not of the 
opinion that there were sufficiently good 
grounds for framing a charge against the 
petitioner. And I say this, bearing in mind 
that Johnston confessed judgment in the 
civil suit; that no proceedings ‘have been 
taken to upset that decree in spite of pay 
having been attached; that Kirke has ap- 
parently lost entire interest in the matter, 
and that Johnston has admitted in writing 
that “the full amount” was paid in his pre- 
sence to himself, Clark and Kirke. Johnston 
and Kirke were Guards on the N. W. Railway, 
and Clark was a Gate Sergeant. Their state- 
ments to the Magistrate are anything but 
convincing. All three are alleged to have 
gone on August 8th, 19G8, to petitioner, a 


(2) 26 C. 786. ; 
(3) P. L. R. (1905) Summary cf Recent Case No. 1, 
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money-lender, to raise a loan of Rs.!809. Two 
promissory-notes were executed for Rs. 200 
and Rs. ICO respectively, though statements 
differ somewhat as to who wrote them out, 
and petitioneris alleged to have paid only 
‘Rs. 45 at the time and'to have promised to 
pay the balance next day, but not to have 
done so. On the back of petitioner's letter 
to Johnston, dated llth August 1908, we 
‘have the aforesaid admissiow in writing by 
Johnston that the money was paid in full, 
and it is noticeable that Kirke and Clark 
never attempted to sue Johston for the money 
due to them; nor, though they at one time 
endeavoured to.make out that he was Bishan 
Das’s confederate, have they included him as 
‘an accused in the criminal case. Johnston 
has endeavoured before the Magistrate to 
nake out that he wrote his admission on the 
back of petitioner’s letter when in a state 
of hopeless intoxication, but not only is the 
writing not that of an intoxicated man, but we 
see that Johnston never took any action when 
he came to his senses and confessed judgment 
in the civil suit. Long statements of Clark 
and Kirke have been recorded by the Magis- 
trate, but from them we find that though 
they alleged a knowledge that they were 
being swindled within a day or two after the 
date when the promissory-notes were exe- 
cuted. No report was even made to the 
‘Lahore police until the 17th or 18th of 
August (their letter to the Inspector of Police, 
Anarkali, bears no English date, but they 
therein assert that “on the 9th instant” 
petitioner got them to sign a bond for 
Rs. 300). The reasons they give for not 
taking more rapid action are extremely weak 
as are Johnston’s as to why he confessed 
judgmext in the civil suit. Kirke in his 
statement to the Magistrate has admitted an 
assault on Johnston during which he took 
some money from him, but even if he and 
Clark afterwards came to the conclusion that 
Johnston had never been paid the money by 
petitioner, we have Johnston’s own admission 
that payment was made in full, and the 
result of the civil suit, in which case the 
remedy lay in a civil suit against Johnston 
possibly, but not in a criminal case against 
petitioner. The statement of the witness 
Simpson is anything but convincing and he 
has admittedly been sued himself by the 
petitioner, who has twice had his pay at- 
tached. The petitioner-accused in his state- 
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ment to the Magistrate asserted that he had 
paid the Rs. 300 to Johnston (by 20 sover- 
eigns) in the presence of Kirke and Clark 
afterwards making over 7 of them to Kirke 
and telling them to settle up the difference 
among themselves. According to his state- 


-ment on August 10th Kirke and Clarke 


$ 


“him out. 


came to his house under the influence of drink 
and told him to take back his money and 
return the promissory-notes. He declined to 
return the documents as they did not produce 
the money, and the next day senta letter to 
Johnston who wrote his admission on the 
back of it. Onthe 15th Kirke, Clark and 
Johnston wanted to raise a further loan and 
on petitioner’s declining to lend more till the 
first debt was paid off, said they would pay 
On the -17th August petitioner 
learnt that Kirke had resigned his’ appoint- 
ment and so instructed a Pleader to tile the 
civil suit. This seems to me to square with 
the fact that it was not until the 17th or 
18th of August that Clark and Kirke made 
their first report to the police. ak 

All these facts cause me to think that 
there are no good grounds for framing a 
charge under section 420, Indian Penal Code, 
against the petitioner, and for these reasons 
1 accept the petition for revision and forward 
the proceedings to the Chief Court, ‘under 
section 438 of the Criminal Procedure Code, 


‘with this report and the recommendation 


that the charge framed by the Magistrate 
and criminal proceedings against the peti- 
tioner be quashed. 
ORDER OF REFERENCE. 

Robertson, J.—The Government Advocate 
appeared in this case on behalf of Govern- 
ment and raised a point of importance that 
this Court, as a Court of Revision under 
the Criminal Procedure Code, had no power 
to interfere to quash a prosecution on the 
merits when the Magistrate had drawn up a 
charge after hearing evidence for the prosecu- 
tion. As the point is one of importance and 
there is not much direct authority and it has 
been. raised under the instructions of Govern- 
ment, I think it best to refer the matter to a 
Division Bench, gh. i 

The Government Advocate; for the Crown. 

Mr. Ganpat Rai, for the Accused. - 

sudgment.—The facts of this case 
are fully set forth in the Sessions Jadge’s 
order of reference, dated the 19th January 
last. i 
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The only two questions before us are (1), 
whether it is competent to this Court, acting 
under sections 435—439 of the Criminal 
Procedure Code, to interfere with an order 
of a Magistrate of the first class charging a 
certain person with an offence ; and (2), whe- 
ther, if thig Court has such power, it should 
be exercised in the present case. 

The facts, as we have stated, are detailed 
in the learned Sessions Judge’s order and 
we- need say no more here than that the 
present respondent is charged under section 
420,. Indian Penal Code, with having 
committed .an offence thereunder, though 
upon “precisely the same state of facts and 
the’’ same evidence the respondent has 
succeeded in obtaining a decree in his favour 

“in the Civil Court against the present com-” 
plainants;: Itis true, that this decree was 
_obtaited in: the Small Cause Court but it is 
not denied that the latter Court was the 
‘proper, and indeed the only, tribunal to 
-adjudicate upon the civil dispute between the 
parties. We have ony to add that no 
‘imputation is made against the bona fides of 
„the Small Cause Court Judge, who heard and 
. determined the suit. The first question then 
for our consideration is, whether this Court 
can, asa Court of Revision in the exercise of 
‘powers, conferred upon it by the Code of 
Criminal : Procedure, interfere with the 
order ‘of-a. Magistrate charging an accused 
person with an offence. The learned Govern- 
ment Advocate contends, in support of his 
argument tothe contrary, that under section 
439 of the Code, the High Court, as a Court 
of Revision, has no’ power to interfere with 
orders in respect of which no appeal-would 
lie under the Code, and that it has only such 
:powers..as. are conferred on an appellate 
Court under (e. g.) section 423. An order 
charging a person with an offence is not open 
to appeal, and as an Appellate Court could 
not deal with such an order, the argument 
is that a High Court cannot, under the 
provisions of section 439, interfere therewith. 
This argument is supported by the judg- 
ment of the Calcutta High Court in the case 
of COhuroobala Dabee v. Barendra Nath 
Mozumdar (4), but with every respect we are 
unable to accept the opinions of the learned 
Judges in that case upon this point. Obvi- 
ously, those opinions were mere obiter dicta 


and not necessary for the decision of the 
(4) 27 C. 126. 
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question actually before the High Court; buf, 
quite apart from this objection, we find it 
impossible to accept the reasoning upon which 
the learned Judges based théir opinions. 
They admit that under section 435 of the 
Code, certain judicial officers are entitled 
to send for the records of Subordinate Courts 
for the purpose of satisfying themselves “as 
tothe correctness, legality or propriety” of 
such proceedings, but they dedy that the 
officers who have power to send, for such 
records have ‘powers in regard to the correc- 
tion of errors so found.” The results of this 
decision would be most anomalous. We are 
not here concerned with the powers conferred 
on Sessions Courts or District -Magistrates 
under sections 436, 437 or 438; we are dealing 
solely with the case in which the High 
Court sends for a record under section 435, 
with a view to satisfying ,itself of the 
correctness, legality or propriety of an order 
of a subordinate Court. Itis not denied that 
the High Court can examine any record of a 
subordinate Court to this extent, even 
thcugh the particular order impugned is not 
open to appeal. This is conceded. 

It is, however, seriously contended that 
though the Legislature has unquestionably 
conferred this power on the High Court, it 
has not given the High Court power to 
interfere with any such order, even though 
it finds that such order is incorréct, illegal or 
improper. In other words, we are asked to 
hold that in such cases the High Court can 
send for the record and examine the order 
in question, but that once it has done so it 
must hold its hands and merely express the 
pious opinion that the order which it has 
examined is incorreet, or illegal, or improper. 
We refuse to believe that such was the 
intention of the Legislature. On the contrary, 
we are of opinion that very wide powers of 
revision were intended to be conferred on 
the High Courts under section 439 of the 
Code, and that it was with particular 
reference to non-appealable orders that the 
High Courts were empowered to act as 
Courts of Revision. As we read section 439 
of the Code, the meaning of that section 
is that in any case to which section 435 or 
section 48S is applicable, the High Court 
can, with reference to any particular order, 
(whether appealable or not), exercise all or 
any of the powers, which under, section 425, 
an Appellate Court could exercise if that 
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order happened to be one open to appeal, 
and that it was not intended by the 
Legislature that the High Court’s powers of 
revision were to be limited merely to orders 
from which an appeal would lie. Obviously, 
the main idea underlying section 432 is that 
the High Court should be in a position to 
rectify cases of injustice or illegality in cases 
when the person affected is unable to appeal. 
But, if the learned Government Advocate’s 
contention is correct, not only is section 435 
in many cases practically meaningless, but 
also the High Court’s power to interfere is 
excluded from the very class of cases in 
which it is most important that the High 
Court should have the right to see that 
illegal or improper orders, which cannot be 
appealed from, are not allowed to work 
injustice. The construction which the 
learned Government Advocate would have 
us place on section 439 of the Code, would 
admittedly reduce this Court’s power of revi- 
sion to a very considerable extent indeed, 
and would, as the learned Advocate was 
forced to concede, make section 435 in many 
cases a mere absurdity. Before we can accept 
an argument which leads to such’ extraordi- 
nary, and we venture to say, curious results, 
we are justified in requiring strong authority 
in support of it Mr. Petman could refer us, 
however, only to the obiter dicta of Prinsep 
and Hill, JJ., in the case above-mentioned, 
and to the ruling of this Court reported as 
Azim Khan v. Empress (1). With the former 
case we have already dealt, and as regards 
the latter, we need say no more than that it 
is not in point inasmuch as in it the learned 
Judges were concerned with an interlocutory 
order id the course of the trial which; in no 
way prejudiced the accused, and which in 
the event of his conviction, could have been 
brought to the ‘notice of the Appellate’ Court 
as a question requiring decision by the latter 
Court. Weare by no means prepared to 
assent.to the proposition that even with re- 
gard to such an onder this Court had no power 
to interfere, and we note that in‘a case de- 
cided about the same time by the same learn- 
ed Judges, Ram Kala v. Ganda (5), a rather 
different view of this Court’s revisional 
powers was recognised. i 

On the other hand, there are a very large 
number of authorities in support of the views 
which we have expressed [see, inter alia, 

(5) 42 P, R, 1885 Cr, 
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Choa Lal Dass v. Anant Pershad Misser (6), 
Jagat Chandra Mozumdar v. Queen- Empress 
(2). Ohandi Pershad v. Abdur Rahman (7); 
Empress v. Lachman Singh (8), Empress v. 
Olifton (9), Queen-Empress v. Nageshappa Pat 
(10), King-Emperor v. Sobha Ram (11)], 
and, therefore, upon the weight of authority, 
no less than upon general considerations, we 
hold that this Court has, under section 439, 
full power to set aside, if it so thinks fit, the 
order of a Magistrate charging an accused 
person with an offence. 

The next question is whether, upon the 
facts of the present case, we should exercise 
this power. This is a matter which has very 
considerably exercised our minds, especially 
as we unhesitatingly accept the principle 
that a High Court should be reluctant to 
interfere in cases such as the one before us. 
We are by no means satisfied that the action 
of the present accused was entirely beyond 
suspicion, and we are not prepared to say 
that the complainants had yo ground for 
alleging sharp practices on his part, We 
give no opinion either way upon these points. 
We merely state that there are elements of 
suspicion in the case. But we have no 
hesitation whatever ‘in asserting that in 
all such cases the proper tribunal to decide 
questions of this kind is the Civil Court, and 


_that, save for very exceptional reasons, the 


decision of the Civil Court should be accepted 
as conclusive between the parties. In the 
present case the civil dispute between the 
complainants and the accused wag a matter 


“which could ba adjudicated upon only by a 


Small Cause Court. It is, perhaps, a matter 
for regret that this was so, and it may be 
that if the dispute had been brought before 
an ordinary Civil Court, the result of the 
civil litigation between the ‘parties would 
have been different. Such might, or might 
not, have been the result, but the fact remains 
that the accused had to take his case to the 
Small Cause Court as that:was the only 
Court that could entertain his claim. He 
has, in due course of law, satisfied that tri- 
bunal that his claim was a just one, and he 


-has obtained a decree which is final and 


(6) 25 0. 233. 

(7) 22 ©. 131. 

(8) 2 A. 398. 

(9) A. W. N. (1899) 212. 

(10) 20 B. 543. 

(LL 8 PR. 1904 Cr; 70 P.L R. 19045 1 Cr. L, J. 514, 
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binding upon the parties. In the circum- 
stances we think it would be anomalous to 
hold that it was open to the Criminal Courts 
to go behind the findings of the Civil Courts 
and to convict of cheating and fraud. a per- 
son who, upon the very same facts, had 
succeeded in satisfying the Civil Court, 

upon the merits of the case, of the legality of 
his claim. Had the claim been decreed upon 
some technicality and apart from the merits, the 
case might have been different, but in the case 
before us the Small Cause Court decided the 
question upon the evidence adduced before 
it, and so far asall Civil Courts are concerned 
its decision is final and binding. We think 
that this decision ought also to be accepted 
by the Criminal Courts and we, therefore, set 
asidé the order of the Magistrate Ist class 
charging the accused, and we direct that he 
be discharged. We might add in conclusion 
that it is a very sound general principle that 
parties should not be encouraged to resort to 
the'Oriminal Courts in cases in which the point 
at issue between them is one which can more 
appropriately be decided by a Civil Court. 
There i is, unfortunately, atendency on the part 
of persons who consider themselves aggrieved 
to rush to the Criminal Courts either for the 
purpose of obtaining atsmall cost to themselves 
a decision on matters which: ought, in the 
ordinary course ‘of things, to be adjudicated 
upon by the Civil Courts; or of prejudicing 
the course of proceedings ‘already instituted 
or about to: be instituted in a Civil Court by 
the: other side. This tendency should be 
cheeked and Criminal Courts should be on 
their guard not to lend their aid in cases of 
this kind. In the present case the complain- 
ants sought the aid of the Criminal Courts 
before proceedings werg taken by the accused 
in the Small Canse Court, but we are of opinon 
that the Magistrate would have exercised a 
wise discretion if he had, of his own motion, 
stayed proceedings in his Court pending the 
decision of the Civil Court, and had accepted 
that decision as finally settling the dispute 
between the parties. - At the best, if he had 
thereafter proceeded with the trial, he would 


‘almost necessarily have felt bound to acquit 


the accused, for if a Civil Court had, upon 
the same facts, decided in the latter’s favour, 
it would have been, if not technically wrong, 
at all events almost impossible for a Criminal 
Court to hold that, there was nc doubt what- 
ever about the*‘Accased’s guilt, and if there 
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was a doubt, the accused would, of course, 
have been entitled to it. 
Revision allowed 


(s. c. 84 P. R. 1910 Cr.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 1234 or 1910. 
November 25, 1910. la 5 
Present:—Mr. Justice Kensington. 
EMPEROR 
VETSUS 

BAKETAWAR—Accutsep. 

Reformatory Schools Act (THT of 1897), ss. 8, 9, 
16—Youthful Offender—Detention in School cannot be 
ordered without passing sentence of imprisonment— 
Mere order of detention intalid—Revision—Power of 
High Court—Theft—Criminal intent. 

An order under the Reformatory Schools Act cannot 
be made in respect of a youthful offender unless and 
until a definite sentence of imprisonment is passed. 
against him. 

“Where nodefinite sentence of imprisonment is 
passed but only an order for detention in the Re- 
formatory School, the order is invalid and must be 
set aside. 

Ram Singh v. King-Emperor, 18 P. R. 1907, Cr.; 48 
P. W. R. 1907 Cr.; 6 Or. L. J. 129, referred to. 

A High Court should not, in such a case, pass & 
definite sentence of imprisonment to legalize the pro- 
ceedings, so as to justify the retention of the offender 
in the ‘Reformatory School, where it appears that 
the Magistrate would not pass a sentence of im- 
prisonment. 

A cow strayed away when returning from grazing. 
There was an immediate “search and the animal 
was found half a mile-from: the-village being driven 
by two brothers A. and, B. 0f the ages af. 20 ` 


and 14, respectively. „Both were convicted of 
theft: ù i 
Held, that there was" no .réason for assuming 


that B. acted with criminal inient. Being a mere 
child, B. would naturally do whatever his grown- 
up brother told him without knowing what was 
meant. 


Case reported by the Sessions Judge, 
Ambala Division, with his No. 2214 G. of 
29th August 1910. 

Facts.— On the 18th of May 1910, Pali 
took out cattle of Fattu, Mali of Shadipur, to 
graze. Inthe evening when he was taking 
them back, he found a cow missing. On 
immediate search, Pali and Fattu came acrdss 
the two accused Bakhtawar and Hamelu 
taking the cow away about half a mile off. 
On seeing them the accused ran off and left 
the cow. The accused were arrested on the 
following day. 

The accused, on dietin by Major ©::H. 
Buck, exercising the powers of a Magistrate 
of the District in the Karnal District, was 
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sentenced by order, dated 2nd of June 1910, 
under section 379 of the Indian Penal Code, 
to detention at the Reformatory School, 
Delhi, until he reached the age of 18. 

Grounds.—One Bakhtuwar aged 14 
together with Hamelu a yonth of 20 were 
convicted by a Magistrate of an offence under 
section 379, Indian Penal Code, for the theft 
of a cow. The proceedings were forwarded 
to the District Magistrate, Karnal, for 
measures tobe takenagainst Bakhtawar under 
section 8 of Act VIII of 1897. The District 
Magistrate ordered that Bakhtawar should 
be detained at the Reformatory School, Delhi, 
until he reached the age of 18. No sentence 
of imprisonment was passed. As no sentence 
of imprisonment was ‘passed Bakhtawar 
could not be sent to the Reformatory School 
“instead of undergoing such sentence.” The 
Crown applies for the legalisation of this defec- 
tive order, 

I doubt if this order of the District Magis- 
trate was justifiable in view of the fact that 
the offence committed by Bakhtawar was his 
first offence and not a every serious one, I 
my opinion section 562, Criminal Procedure 
Code, might well have been applied to this 
case. 

I, thererfore, forward the proceedings under 
section 438, Criminal Procedure Code, with 
the recommendation that the illegal order of 
the District Magistrate be quashed and that 
Bakhtawar be released on entering into a 
bond. of Rs. 100 to appear and receive sen- 
tence when called upon for one year and 
meanwhile to keep the peace and be of good 
behaviour. If this recommendation is not 
approved of I suggest that section 31 of Act 
VIII of 1897 be applied. 

The Government Advocate, for the Crown. 

Order.—tThe circumstances under which 
this case comes before the Chief Court for revi- 
sion are sufficiently stated in the order of refer- 
ence by the learned Sessions Judge. Procced- 
ings for revision have been taken at the in- 
stance of the Crown as explained by the 
learned Government Advocate. 

The boy, Bakhtawar, aged 14, was convict- 
ed with his elder brother, Hamelu, aged 20, 
by a Tahsildar Magistrate under section 379, 
Indian Penal Code, on a charge of cattle 
theft. The proceedings were submitted to 
the District Magistrate, under section 249, 
Criminal_ Procedure Code. The District 
Magistrate sentenced the principal offender, 
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Hamelu, to whipping only, from which it may 
be inferred that he did not consider the 
offence one for which a sentence of imprison- 
ment was required. As regards Bakhtawar 
he passed no sentence at all, but summarily 
directed that the boy be sent to the Reform- 
atory till attaining the ageof 18. It appears 
that the boy has since been an inmate of the 
Reformaiory for some five months and that 
he is still there. 

The District Magistrate’s proceedings are 
iregular. He was bound to pass a definite 
sentence of imprisonment on Bakhtawar be- 
fore making any order under Act VIII of 
1897. His omission to do so not only in- 
validates the order sending the boy to the 
Reformatory but also constitues a great in- 
justice on the boy. No sentence having been 
passed, the boy is deprived of his ordinary 
right of appeal under the criminal law. There 
is nothing in Act VIIL of 1897 which de- 
prives a convict of such right, and all that ia 
provided by section 16 of the “Act is that 
where proceedings on trial are complete up to 
and including the stage of a sentence of 
imprisonment, there can be no interference 
with a snbsequeut order directing him to be 
sent to a Reformatory. In this connection the 
ruling in Ram Singh v. King-Emperor D, 
should be referred to. The Crown has asked 
that some order be now passed . which shall 
legalize the proceedings, so as to justify the 
Reformatory authorities in retaining charge 
of the boy, if he is to be retained. I am 
unable to pass any such order, as it appears 
to me perfectly clear that even if the District 
Magistrate had passed a sentence in the case, 
it would not have been one of imprison- 
As already shown, imprisonment was 
considered unsuitable in the case of the 
principal offender, and would have been utter- 
ly unsuitable in the case of a boy of 14, who, 
whatever he did, must have been acting under 
the influence of his elder brother. 1 can 
scarcely believe that the District; Magistrate 
when passing sentence would have ordered 
Bakhtawar to be imprisoned, and if he had 
done so, a sentence so improper under the 
circumstances of the case would almost certain- 
ly have been set aside either on appeal or 
revision. If the District Magistrate had pro- 
ceeded according to law, he would apparently 
have at most sentenced Bakhtawar to whipp- 

(1) 18 P.R. 1907 Cr.; 43 P. W. R. 1907 Cr; 6 Cr. L. 
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ing as a juvenile offender, just as he actually 
did sentence Hamelu, or preferably he would 
have dealt with the case under section 31 (1) 
(a) or (b) of the Reformatory Schools Act. 

The illegality of the District Magistrate's 
proceedings is so patent that even if Bakh- 
tawar’s conviction was proper, it would hare 
been necessary to set them aside as not being 
covered by sections 8, 9 and 16 of the Refor- 
matory Schools Act. 

The whole case is, however, now before me 
on revision, and after examining the record I 
cannot agree that Bakhtawar’s conviction is 
justified, whatever the conclusion may be as 
to Hamelu. The cow in question strayed while 
returning in theevening from grazing. There 
was an immediate search, and it was found 
halt a mile from the village being driven by 
the two accused, who are Jats of the village. 
Hamelu may possibly have intended theft, or 
more correctly criminal misappropriation, but 
there is no good reason for assuming that the 
younger brother shared his intentions. Bakh- 
tawar would naturally, being a mere child, do 
whatever. his grown-up brother told him, 
without knowing .what was meant, and his 
returning to the. village ab once after recovery 
of the cow. indicates ignorance that he had 
doné anything wrong. His. conviction is set 
aside as improper on the scanty evidence 
available. . It is directed that he be discharg- 
ed from the Reformatory without delay, and 
restored. to his -parents or guardians in the 
village under suitable arrangements for his 
protection on the way. 

: i Revision allowed. 


(s. c. U. B. R. (1910) 1, p. 40.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civre MISGELLANEOUS Case No. 27 or 1910. 
August 3, 1910. 

Present:—Mr, Sbaw, J. O. 

KODA BUKSH— APPLICANT 
versus 
" LOKEMAN KHAN AND ANOTHER— 
RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch, II, art, 85.1}— Causing maliciously one’s “horse to 
be sear chéd by Polire—Compensation—Stit cognizable 
by Small Cause Court. 

A suit for compensation for maliciously causing 
one’s house to be searched by, the Police, not being 2 
suit for compensation for “injury to the person” 
within the meaning of article 36 is cognizable bya 
Small Cause Court, 
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Mr. A. C. Mukerjee, for the Applicant. 

Judgment. —This is areference under 
Order XLVI, Rule 6, by the Judge of the 
Small Cause Court, Mandalay. The suit is 
for compensation for maliciously causing the 
plaintiff’s house to be searched by the 
Police (for stolen property). ‘The plaigt does 
not allege that ihe defendant laid informa- 
tion of theft against the plaintif. Hence no 
allegation of either malicious prosecution or 
defamation is involved. 

The question is whether the suit is cogniz- 
able by a Court of Small Canser. 

No decision either in India or Burma can 
be traced, which is certainly remarkable since 
it is generally supposed ta be a common 
practice in India for a malicious person to 
cause the Police to search an enemy’s house 
for stolen property. 

The learned Advocate for plaintiff has not 
been able to adduce any authority. The de- 
fendants have not had the assistance of an 
Advocate, and, of course, have not helped to 
a decision. 

The Small Cause Judge is inclined to think 
that the case falls within article 35 (D). ` 

In most of the Standard Works on Tort 
(Addison’s Law of Tort) Malicious Prosecution 
and Libeland Slander are classed under the 
head of personal wrongs but these are sub- 
divided ; injuries to the person properly so- 
called are confined to assault, battery, false 
imprisonment, malicious arrest and such like, 
and malicious prosecution is placed in the 
category of injuries to the reputation or in 
that of what Pollock calls “ wrongs affecting 
the estate generally,” which are mada into 
sepit sub-classes. 


“Maliciously causing a search” goes very 
near to malicious prosecution and also to de- 
famation. But Addison and Collet are the 
only authorities I can find who so much as 
mention it. Collett, after treating malicious 
prosecution, says, “similarly and subject to 
the same rules, if a person maliciously and 
without probable cause, knowingly or reck- 
lessly, and without due inquiry, swears to 
what is false and so causes a search-warrant 
to issue, he is liable to an action for damages 
at the suit of the party who has been 
damnified by the execution of the warrant. 
There may, in such a case, be no invasion of 
the rights of the person, bub the damages 
are given for the trespass under the malici- 
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ous abuse of process.” (7th Edition, page 
61) Collett’s Law of Torts. 

T apprehend that causing search to be made 
by the Police would be dealt with in the 
same way. 

In that case it would not come within 
clause (1) of article 35. 

On the face of it, the language of that 
clause leads to the same conclusion. The 
phrase “injury to the person” conveys to my 
mind personal wrongs in the restricted and 
notin the extended sense. If it had been 
intended to include all descriptions of personal 
wrongs not already mentioned in the preced- 
ing clauses, including wrongs to the reputation 
and to the “Estate generally,” as well as in- 
juries to the person properly so-called, I think 
that this would have been more clearly stated, 
The ordinary meaning of the words “injury 
to the person” in English is the narrow one. 

My conclusion is, therefore, that the present 
suit ig not excluded from the cognizance of a 
Small Cause Court, and I direct the Small 
Cause Court to proceed with the suit. 





(s. o. U. B. R. (1910) I, p. 42.) 

UPPER BURMA JUDICIAL COMMIS- 

SIONER’S COURT. 
First Civit APPRAT No. 87 or 1910. 
February 24, 1910. 

Present: —Mr. McColl, J. C. 

MI KIN GALE AND OTHERS— AFPELLANTS 

verrus 

Mi KIN GYI AND OTHERS —Respon Dents. 

Buddhist Law~—Inheritance~Distinction between 
wife andeoncubine: 

Held, thatthe Buddbist law recognized polygamy 
and that a Buddhist might marry two or more women 
at thesame time, and that they might all have the 
status of a wife and not that of a concubine, that the 
woman first married was the chief wife and that as 
long as she was not divorced her status could not be 
lowered by any conduct of her husband, except per- 
haps if she were barren: 

Held, also, that wives were entitled to equal shares 
of their husband’s atet property, and that the rules 
laid dawn in sections 231 and 234 of the Attathankepa 
that a superior wife takes three shares and an 
inferior wife two shares, have reference to the caste 
system and have no application to Burman 
Buddhists. 

Mr. BH. M. Lutter, for the Appellants. 

Mr. 0. G. S. Pillay, for lst and 2nd Re- 
spondents. 

Mr. F. O. Chatterjee, for 6th 
Respondents. 


and 7th 
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Judgment.—tThis was a suit for a 
share of the estate of the late official, U Kyaw 
Gaung, Mobye Sitke. The estate, which is in 
the possession of the Ist defendant-appellans 
Kin Kin Gale, was valued in the plaint ab 
Rs. 3,68,254. The plaintiffs, Kin Kin Gyi 
and her son (now lst and 2nd respondents), 
claimed a third share. Kin Kin Gyi claimed 
to be a widow of the deceased, and the 2nd re- 
spondent is admittedly his son. The Ist de- 
fendant-appellant, Kin Kin Gale, is a widow 
of the deceased, and the other appellants are 
her children by him. 

The District Judge found that the lst re- 
spondent, Kin Kin Gyi, was U Kyaw Gaung’s 
wife at the time of his death, but that her 
states was inferior to that of the lst appel- 
lant, Kin Kin Gale, that she was entitled to 
inherit, that if she were not, her son, the 2nd 
respondent, would be entitled to the share to 
which he considered she was entitled. 

U Kyam Gaung, who appears to have been 
originally poor, first married Kin Hmok 
also called Kin Nyein. Her children died 
and the couple adopted Maung O, father 
of the defendants-respondents, Kin Ma Gyi 
and Maung Tu Tu. The Ist defendant- 
appellant, Kin Kin Gale, who was Kin 
Hmok’s cousin, lived as a child with her 
mother, Kin Myit, in U Kyaw Gaung’s house. 
During Kin Hmok’s life-time U Kyaw Gaung 
made two expeditions to the Shan States. On 
account of the first expedition he was given 
the title of Mobye Sztke, and in the second, 
which was undertaken just before the annex- 
ation for the purpose of raising money to 
fight the Huglish, he obtained his wealth. 

Kin Myit died in 1244 and the lst defend- 
ant-appellant continued to live in U Kyaw 
Ganung’s house until Kin Hmok’s death, 
which took place in 1253. She then went 
and lived for sometime in her uncle Maung 
Sin’s house at Mandalay, and then went and 
lived with her aunt, the Sagazein Mibaya, 
in Rangoon. In 1254 U Kyaw Gaung 
brought the Ist plaintiff-respondent to his 
house and cohabited with her openly. She 
alleges that she had been demanded in marri- 
age by U Kyaw Gaung from the Chundaung 
Minthanvi, her sister by adoption, that the 
latter had given her consent, and that she 
became U Kyaw Ganng’s wife, by the most 
approved form of marriage, though there 
was no actual ceremony. Itis, on the other 
hand, alleged by the defence that the Ist 
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plaintiff-respondent was carried off by U 
Kyaw Gaung from a pagoda festival, and that 
this was a common way in which wealthy 
men obtained concubines. 

Inthe same year, 1254,U Kyaw Gaung 
cohabited with Ma Taik, a Shan woman, 
whom hehad broughtas a girl from the 
Shan States and kept in his house as a 
servant. His intimacy with her only be- 
came known owirg to her pregnancy. There- 
after she appears to have been given the status 
of a kyunmaya, called by the District Judge 
a servant-wife. 

In the same year, 1254, a woman called Ma 
Kin—roferred to throughout the proceedings 
as Sagaing Ma Kin—was brought to U Kyaw 
Gaung’s house and occupied the position of a 
concubine, 

In the following year U Kyaw Gaung de- 
manded the lst defendant-appellant in mar- 
riage from her aunts, the Sagazein Mibaya 
and two other Mibayas now deceased: The 
negotiations took place through the Kyauk- 
myaung Afwinwun and the Padein Myoza, 
who were sent to Rangoon by U Kyaw Gaung 
for the purpose, but there was no ceremony; 
the Ist defendant-appellant says thas on ar- 
rival at Mandalay she went straight to U 
Kyaw Gaung’s house, and that the next day 
she was given presents and cohabitation com- 
menced.. Thereafter, undoubtedly, the lst de- 
fendant-appellant was treated by U Kyaw 
Gaung as his favourite wife, though a good 
deal of the evidence is discounted by the 
fact that the 1st plaintiff-respondent did not 
live continuously with U Kyaw Gaung. It is 
not clear when she first left the house, but 
it was not until after she had given birth 
to achild, the 2nd plaintiff-respondent. She 
then appears to have become an invalid 
and, after continuing to live with U Kyaw 
Gaung for some time, she went and lived 
with the Chundaung Minthamz. The 1st de- 
fendant-appellant says that the 1st plaintiff- 
respondent, Kin Kin Gyi, frequently visited 
U Kyaw Gaung after this, but never slept 
in his house except during one visit when 
she lived in the house for two months in 
1259. During this visit she became ence- 
tnte. She was on this occasion confined in 
the Chundaung Minthami’s house. Kin Kin 
Gyi herself states that after leaving U Kyaw 
Gaung’s house she lived with him off and 
on for three years, and that two years after 
the birth of her first child 


she miscarried, 
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that during those three years she lived 
more in his house than with the Minthami, 
and that afterwards she spent less of her time 
in his house, but that she continued to sleep 
with him five or six times a month up to the 
time of his death, 

This is a point which those of the wit- 
nesses who lived in U. Kyaw Gaung’s 
house should have been able to clear up, 
but their evidence is not of much assistance. 
Itis clear, however, I think, that U Kyaw 
Gaung never broke off relations with Kin Kin 
Gyi, and it is cerlain that there was no re- 
gular divorce. 

The learned District Judge has found that 
Kis Kin Gyi was U Kyaw Gaung’s wife, 
but of inferior position to Kin Kin Gale who 
was his chief wife, and that after 1259 Kin 
Kin Gyi lived entirely separate from U 
Kyaw Gaung and hadnoshare whatever in 
the management of his property or affairs, and 
following Ma Shwe Ma v. Ma Hlaing (1) 
has held that Kin Kin Gyi is only entitl- 
ed to two-fifths of the share awarded to Kin 
Kin Gale. 

The learned District Judge has quoted 
no authority for the proposition that a man 
who already has a wife can take another 
wife and make herhis chief wife. To do 
this would involve the degradation of the 
first wife and, so faras I know, there is no 
authority for supposing that this can be 
done. If Kin Kin Gyi was U, Kyaw Gaung’s 
wife when he married Kin Kin Gale, that 
is a wife in the proper sense of the word, a 
lady whom he introduced as his wife to ‘hie 
friends and whom he treated as his social 
equal and nota woman whom he merely 
maintained for pleasure or as a servant, I 
am unable to see how her status could be 
lowered by the introduction of Kin Kin Gale 
into the house or by any other means. The 
facts that he visited other officials with Kin 
Kin Gale, that she joined with him in re- 
ligious works, that she attended a garden party 
at Government House with him and so on, 
are very good evidence of tha estimation in 
which he held her and of the estimation in 
which he wished herto be held by others 
and they may by contrast be used as evidence 
that the tie which existed bebween him and 
Kin Kin Gyi, before he married Kin Kin Gale 
was not that of marriage, but the way in which 


(1) 2 U. B. R. 1892-96 Vol. IT, p. 145. 
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he treated Kin Kin Gale could not alter Kin 
Kin Gyi’s status, 

“As pointed ont by Mr. Burgess in the 
case quoted above, the application of the 
rules contained in the various Dhammathats 
to. questions of marriage in modern times is 
a matter of great difficulty. The rules were 
framed for conditions which no longer exist, 
they differ not only i in different Dhammathats 
but sometimes in the same Dhammathats, 
and there is always a danger that terms used 
in. the Dhammathats may have now lost their 
original meaning, 

& * 4 * * % 

‘The passage from the 8th Book of the 
Manugye quoted by Mr. Burgess in Ma 
Shwe Ma v. Ma Hlaing (1) is translated by 
Richardson as follows: “If the husband, 
without the knowledge of his wife, shall 
make a present to another of a portion of 
the property common to bothand the re- 
ceiver be not his lesser wife or concubine . 

.” .In the Burmese the last sentence 
is .., Pi Bara An ice Rathod Seatac aan aas 
“The word . i 
concubine, and the “word 
free concubine. The term ........... ee 
means literally “a partner-in the household” 
and clearly conveys the idea of ahigh status, 
but in this passage cannot refer to the chief 
wife on account of the context. It must, 
therefore, go with and would seem 
to indicate that there was a considerable 


. Means a bought 
means a 


Cae een sirens 


difference between a lesser wife and a 
concubine. Onthe other hand, it is pos- 
sible that the words ..,..... , and 


were merely introduced for the sake 
of rhythm. 

It is thus almost impossible to draw sound 
conclusions from isolated passages. In many 
passages in the different Dhammathats the 
expression .,..........18 usedas distinct from 
the expression with reference to a 
wife contemporaneous with the chief wife. 
Section 38, Book K of the Manugye, runs: 

“In case of a husband living in the same house 
with many wives who eat out of the same 
dish, the two laws are these ARRE | 
ther shall have the same number of male 
children, it is said the first married wife 
shall be the head wife.” Mr. Burgess was 
of opinion that this passage had special re- 
ference to Hindu usages, and thatthe general 
scheme of inheritance was drawn upon the 
basis of a-man having but one wifeat a time 
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though he might have many concubines, 
and he apparently considered section 227 of 
the Attathankepa an instance of this. The 
heading of that section in the English trans- 
lation runs: “The law of partition between 
the chief wife, a concubine and a hereditary 
slave wife.” This is the translator’s summary 
ofa page of Burmese. The first sentence in 
the Burmese i I9 Sav sels evie days. EN 
“Chief and lesser wives must be 
distinguished from concubine wives.” Further 
on occurs the expressions .....,...... eran en 
Daka BU i E EE E E These occur in the 
original text. In the last part of the section 
the compiler gives his views as to what is 
meant by the text and by the rule of parti- 
tion called le, te and adda (4, 8,4). This is 
the only part that has been translated into 
English. Now, it certainly cannot be con- 
tended that this section implies that a man 
cannot have more than one concubine or more 
than one slave wife. The singular number 
is apparently used to denote a class. I am 
unable, therefore, to see how this or similar 
passages can be cited as authorities for the 
proposition thata man can have only one 
wife, and the expression .............., seema to 
me to imply that this section lays down the 
law of partition between wives, including tha 
chief and lesser wives, free concubines and 
slave concubines. 

Again, the Manugye and other Dhammathats 
describe six kinds of concubines. Of these 
the first five are slaves, thesixthis a free 
woman, not bought, but who does not eat 
out of the same dish as her husband, This 
seems to imply thata free woman, who did 
eat out of the same dish, would not be a con- 
cubine but a wife. 

In his judgmenton review in the same 
case Mr. Burgess somewhat receded from 
the view that a Burman Bnddhist could have 
but one wife and that all other so-called 
wives were in reality concubines, and seems 
to have been of the opinion that a distinction 
was to be drawn between alesser wife and a 
free concubine. 

With great deference to so great an au- 
thority as Mr. Burgess, I venture to express 
the opinion that the Dhammathats do pro- 
vide for the case of aman marrying more 
than one wife at a time, and recognize 
polygamy and draw a marked distinction be- 
tween a wife, who is not the head wife, and 
a concubine. As Mr. Burgess says, many 
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passages in these books have reference to 
Hindu usages and can no longer be applied 
to present conditions, but the Buddhist 
law is a modified system of law derived 
from the Hindu system, and I am 
unable to see why any particular rule 
contained in a Dhammathat should be 
held to be obsolete merely because it 
displays its Hindu origin. The question is 
whether it really is obsolete or still applies 
to modern conditions. I am of opinion, 
then, that a Burman Buddhist may have at 
the same time two or more wives, who are 
on equal footing, thongh one of them may be 
styled the head wife,and her status may 
be superior to that of a free concubine, and 
that when a mayange is mentioned in the 
Dhammathats it is such a wife that is 
referred to and rot a free concubine. Jam 
fortified in this opinion by the ruling of 
Mr. Sandford in Ma Kav. Maung Thet (2) 
and that of Mr. (now Sir) H. T. White in 
Ma U Byu v. Ma Hmyin (3), in which it 
was held “that when the husband has 
‘lived indifferently with both his wives, and 
when neither of them can be considered 
as having lived separately from him, the 
status of both wives seems to be precisely 
the same, though one may have been the first 
or chief wife.” 

I have laboured this point because it ap- 
pears to have been tacitly argued that, as 
Kin Kin Gale was treated in every way as 
a chief wife, she cannot have been a concnbine 
and, therefore, Kin Kin Gyi must have been 
a concubine and not a wife. Ihave wished 
to make it clear that, in my opinion, even had 
the positions been reversed and U Kyaw 
Gaung had married Kin Kin Gale before he 
married Kin Kin Gyi, the fact that the 
former had been the chief wife would not be 
incompatible with the latter’s having been a 
wife with an equal status. I have also 
wished to make it clear that though the for- 
mal demand of Kin Kin Gale from her aunts 
by U Kyaw Gaung, and his subsequent 
treatment of her as an honoured wife, show 
clearly enough that she hadthe status ofa 
wife and not of a concubine, these facts are 
compatible with her having been a lesser 
wife and not the chief wife, Polygamy 
proper is, undoubtedly, coming to be looked 
on with more and more disfavour, but it is 

(2) B. T. L. B. 6. 

(3) U. B, R.1897-1901, Il, p. 160, 
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by no means extincb even in Lower Burma, 
where it is not very uncommon for the 
daughter of respectable parents to be openly 
given in marriage with great ceremony to a 
man who already has one wife. In Upper 
Burma, before the annexation, polygamy was 
more common, especially amongst the official 
class. Only one wife was recognized by the 
King and received at the palace. She was 
called the pwedet or pwewin maya (approved 
wife), But the other wives were treated 
with respect by others than the royal family. 


_ The evidence in this case has made this 


abundantly clear. As the Kinwur Mingyi in 
his evidence says, the expression pwedet maya 
ceased to have any meaning with the an- 
nexation and, therefore, it could never have: 
been properly applied to Kin Kin Gale, but 
even if she had been married before the 
annexation and had been received at the 
Burmese Court, that would not make her 
Kyaw Gaung's chief wife, if Kin Kin Gyi 
were already his wife when he married .Kin 
Kin Gale. The rule laid down in the 
Maungye and Attathankepa Dhammathats is 
that of wives who have borne’ an equal 
number of male children the chief wife is 
the one first married. A wife who is barren 
may be “put away” bat not divorced, and 
then another wife may be married withon$ 
fault, It would thus appear that a wife who 
bears no male children can be degraded, and 
that another wife can be set over her as chief 
wife, but this rule appears to be the only 
one according to which a subsequently mar-- 
ried wife can be set over a previously mar- 
ried one as chief wife, and thisrule does not 
apply to Kin Kin Gyi, because she bore a 
son to U Kyaw Gaung before Kin Kin Gale 
did and they now each have one son. 4 

The main guestion for decision, therefore, 
is whether Kin Kin Gyi-was a letsonmaya or a 
concubine, and this must be decided not by 
the position which she oceupied relatively to 
Kin Kin Gale but by the way in which she 
was treated before Kin Kin Gale’s arrival in 
the household. 

T apprehend that the term letsonmaya 
means a wife who lives on terms of equality 
with her husband, and that eating out of the 
same dish is but one, though perhaps the 
chief, indicium of such equality. The man- 
ner in which Kin Kin Gyi was treated 
by U Kyaw Gaung is more important than 
the manner in which he took her to his 
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house. I agree with the learned District 
Judge that the story of the pagoda festival 
is not likely to have been invented and, as 
pointed out by the learned Advocate for the 
defendant-appellants, the fact that U Kyaw 
Gaung obtained the consent of the Chund- 
aung Minthamt, if true, is not of much 
importance, because he would probably have 
obtained her consent even if he had intended 
no more than concubinage. There is, how- 
ever; the evidence of the Chaundaung Min- 
thami, a daughter of the late Mindon Min, 
that her mother, the Taungshweye Mibaya, 
adopted Kin Kin Gyi as her daughter, and 
she is corroborated by her cousins, the 
Myinbyin and Myingundaing Minthamis, I see 
no reason to disbelieve this evidence, and it 
fits in with the fact that Kin Kin Gyi went 
to live with the Chaundaung Mintham? when 
she left U Kyaw Gaung’s house. It seems to 
me highly improbable that the Minthamt 
would have consented to Kin Kin Gyi’s liv- 
ing in concubinage with U Kyaw Gaung, and 
she has stated in her evidence that U Kyaw 
Gaung demanded her in marriage. 

It is urged for appellants that if Kin Kin 
Gyi had been taken as a wife she would 
have been married with the same pomp as 
Kin Kin Gale. But this isa mistake. The 
latter herself admits that she was married 
` without any ceremony at all. 

Again, Kin Kin Gyi was confined of her 
first child in a little temporary room special- 
ly built for the purpose, and itis urged that 
this is incompatible with her being a wife. 
But Kin Kin Gale had arrived by that time 
and had apparently taken the first place in U 
Kyaw Gaung’s affections and slept with him 
in the main room. Moreover, the fact that 
the room was specially built for the purpose 
indicates that there was some reason, which 
has not been disclosed—possibly a supersti- 
tious or an astrological one—for this course, 
because there were plenty of other rooms in 
which she could have been confined. I do 
not think this point is of any importance. 

Then it is urged that if Kin Kin Gyi had 
been a wife she would not have left U Kyaw 
Gaung’s house as she did. But, as the 
learned District Judge has remarked, sbe 
probably did not relish having to take second 
place and, being an invalid, she was probably 
unequal to fighting for her proper position. 

But these arguments refer to what took 
place after Kin Kin Gale’s arrival, What is 
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more important is the treatment accorded to 
Kin Kin Gyi before them. 

The Minbyin Minthami says that she lived 
nearly opposite U Kyaw Giung’s house, that 
she visited him and was received by him and 
Kin Kin Gyi. 

The Myingundaing Afinthami gives similar 
evidence. i 

Maung Nyun’s evidence may be disregard: 
ed, as he is clearly an untrustworthy witness, 

The Tabayin TWundank, who lived next 
door to the Chundaung Mintham? says that 
Kin Kin Gyi was spoken of as U Kyaw 
Gaung’s wife, but she never visited his 
house, nor did his family visit Kin Kin 
Gyi, though he was intimate with U Kyaw 
Gaung. ; 

U Tezawun, a pongyi, says that U Kyaw 
Gaung visited his kyaung with Kin Kin 
Gyi, and that he was present at the ceremony 
of the cradling of her first child. 

Aaginst this evidence there is that of the 
defendant-appellant’s witnesses which is to 
the effect that after Kin Kin Gale’s arrival 
Kin Kin Gyi took second place and that 
Kin Kin Gale was chief wife, but they 
practically all agree that her position was 
superior to that of Ma Taik, and the Kinwun 
Mingyi, the compiler of the Attathankepa 
Dhammathat, whose faculties, however, appear 
to have been impaired owing to his great 
age, states that Kin Kin Gyi was known as 
U Kyaw Gaung’s wife. 

At the time Kin Kin Gyi went to live 
with U Kyaw Gaung the latter had no wife, 
and was not living openly with any con- 
eubine. He may have had intercourse with Ma 
Taik secretly, as stated by her, but she was 
not openly recognized asa concubine until 
long afterwards. There is a presumption 
in favour of marriage. Kin Kin Gyi lived 
openly with U Kyaw Gaung: itis not sug- 
gested that at that time she was treated in 
any way as an inferior, or that she did not 
“eat out of the same dish,” she visited a 
kyaung with him and received guests and 
was reputed to be his wife. The presumption 
is that she was his wife, and I do not 
see how this presumption can be rebutted 
by what happened after Kin Kin Gale’s 
arrival. Had U Kyaw Gaung died whilst 
the negotiations for his marriage with Kin 
Kin Gale were going on, can it be doubted 
that Kin Kin Gyi would have been recognized 
as his chief wife? 
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It is urged, however, on behalf of the 
appellants that, even if Kin Kin Gyi were 
a wife, she assumed: the position of an 
“eingya maya,” i.e., a wife living separately 
from her husband and not entitled to inherit, 
by leaving U Kyaw Gaung’s house and 
living separately. But it is clear that there 
is no such separate class of wives. A wife 
who lives in a separate house from her hus- 
band is entitled or is not entitled to inherit 
according as she isa wife or a concubine. The 
portion of the Attathankepa Dhammathat 
quoted by Mr. Hodgkinson in Ma Gywe v. Ma 
Thi Da (4) is clearly not an authority for the 
proposition that a wife may be disentitled to 
inherit by separate residence from her 
husband. As pointed ontin Ma U Byw v. 
Ma Hmyin (8) this passage does not refer 
to the husband's estate at all; it merely 
prohibits claims among several wives living 
separately to property received by other 
wives in the husband’s life-time. This ruling 
and Ma Hmon v. Maung Paw Dun (5) make 
clear that the wife living separately from 
her husband, whois nct entitled to inherit, 
js not a wife at all but a concubine, and that 
separate residence merely affords a presump- 
tion which, however, may be rebutted that 
such a woman is a concubine and not a 
wife. But, as Ihave said above, the cir- 
cumstances show that Kin Kin Gyi was U 
Kyaw Gaung’s wife before he married Kin 
Kin Gale and, having once obtained that 
status, she could not lose it except by divorce. 
It has not been- suggested that there was 
any, divorce, and ‘the evidence shows that 
Kin Kis Gyi-visited U Kyaw Gaung and he 
visited .her‘constantly after she had left the 
house. Ab a big ahlu which he gave in 
1259 she took a prominent part, and U 
Kyaw Gaung with some bigh ew-officials were 
present at the cremation of her second child. 
He gave her money up to the time of his 
death, and there is.no sign of relations having 
been broken off. 

My finding, therefore, is that Kin Kin Gyi 
was U Kyaw Gaung’s wife and that her 
status was, in no way, inferior to that of 
Kin Kin Gale, and -that if U Kaw 
Gaung can be properly said to have had a 
chief wife after the death of Kin Hmok, it 
was she who was the chief wife and not Kin 
Kin Gale. 


. (4) U. B. R. 1892-96 p. Il, 194. 
- (5) U. B. R. 1897-1901 II, p. 138. 
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(s. c. U. B. R. (1910); 1, p. 50.) . 
UPPER BURMA JUDICIAL .COMMIS- - 
SIONER’S COURT. - 
Civ MISCELLANEOUS Arres No. 30 or 1910. 
August 26, 1910. 
vesent:—Mr. Shaw, J. C. 
Mr. APPELLANT 
versus 
TIN BYU U— RESPONDENT. : 
_ Legal Practitioner —Advocate appearing for. opposite 
partyina subsequent suit on the same subject—Pro; 
fessional misconduct. 

Ib isnot open to a Legal Practitioner, who hak 
appeared for a party in a case, to act for the opposite 
party in a later stage of the same proceedings or in 
subsequent litigation, unless he has been discharged 
without misconduct, or he has completed the business 
he was engaged to perform, and “has no secrets 
to carry with himthat can be used to his former 
client’s prejudice, 

Tn a suit tocancel a deed of sale for failure of 
consideration, an Advocate appeared in 1903 for the 
defendant and drafted a written statement upholding 
the deed of sale. In a subsequent suibin 1910 he 
appeared for the opposite party and this time his 
business was to make out that the same sale-deed was 
invalid for want of consideration. The previous suit 
had been dismissed as barred by limitation without 
the merits having been gone into. It was not provetl 
that the Advocate had carried away or-used any 
secrets of his client in the first case: f 

Held, that under the circumstances the Advocate 
could not be prohibited from appearing for his client 
in the second case. 


Mr. H. M. Lutter, for the Applicant. 
Mr. L. K. Mitter, for tke Respondert 


Judgment.—This purports to be an 
application under section 8 (2), Civil Courts 
Regulation, 1896. Applicant is an Advocate 
of the Ist Grade. He appeared on behalf 
of Mi Kin, the appellant in Civil Appeal 
No. 15 of 1910, in the District Court, and 
also in the Court of first instance. during 
a further inquiry ordered by the District 
Court. When the proceedings went back to 
District Court, the respondents, who were 
the defendants-respondents in that Court, 
objected to applicants appearing for Mi 
Kin, on the ground that he had appeared 
for them in a previous suit in .1903, and 
had been made acquainted. with their 
secrets. They filed an affidavit to that 
effect sworn by respondent, Tin Byu U. ; 

The District Court, after -calling upon 
Applicant for explanation, and examining 





respondent, Tin Byun U, passed .an 
order prohibiting applicant from - ap- 
pearing further as Mi Kin’s Advocate 


in the.case, and making some remarks on 
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applicant’s conduct, to the effect that it 


had “ not been nice ” if it had not been 
unprofessional. 
. Applicant seeks to have that order set 
aside, 

The cases on the subject which have 


been cited are these : —Pallanji Marwanji v. 
Kallabhai Lallubhai (1), Damodar v. Bhavant 
Shankar (2), Ali Muhammad v. Sham Lal (3). 
They are practically at one. 


_ In the first, a pleader was orignally re- 
_ tained by P. and N. jointly to defend a 
suit on their behalf. Later, P. and N. 
` quarrelled and the pleader withdrew from 
the case. Afterwards, he filed a power-of- 
attorney signed by N., and claimed to 
‘conduct the case on behalf of N. alone. P. 
objected. It was held that the pleader 
was not proved to be in possession of any 
confidential information either from P. or 
; from P. and N. together, which would give 
him an unfair advantage when acting on 
behalf of N., also that as a general rule 
the Court will require a very strong case 
to be made out before it will interfere, by 
way of injunction, restraining a pleader 
from appearing for a client, and there must 
be clear affidavits made to show that 
special knowledge was acquired by the 
- pleader during his employment by the for- 
mer client “but from: the nature of the 
thing it will, in general, be satisfied with 
"an affidavit of-a person who says he made 
confidential communications —without re- 
quiring him to go into details, the state- 
ment of which would be a disclosure of 
the very matters which it is his purpose 
to keep concealed.” : 


In the second, the rule laid down in 
In re Cutts (4) was followed: “ Those things 
which an attorney learns from his client, 
or in consequence of his employment for his 
client, he is forbidden to disclose, and any 
betrayal of his confidence would be visited 
by the Court as gross misconduct. But-if he 
leaves matters relating to his client under 
such cricumstances, that if questioned about 
them ina Court of Justice he could not refuse 
to answer them, he is not within our 
jurisdiction.” ` 

(1) 12 B. 85. 

(2) 26 B. 423; 4 Bom. L. R. 67 (F. B.). 


(3) 2 P. R. 1904 Cr; 45 PLR. 1904; 1 Cr. L. J. 181. 


(4) 16 L. T. QN. s.) 71. 
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In that case a pleader appeared for P 
in a suit he brought against a tenant for 
rent of certain land, and fifteen years later 
defended, in criminal proceedings instituted by 
V.’s son and successor, certain persons who had 
carried a crop off the land. It was al- 
leged that the pleader became acquainted 
in the suit for rent with flaws in V.’s 
title and used that information in the 
criminal proceedings. 

It was held that the pleader was not 
guilty of gross misconduct because the in- 
formation he was said to have used hdd 
become public property,—was no longer a 
Secret, but that he“ had shown neither 
candour nor nicety of behaviour ‘and should 
express regret. : 

In the third case one A. M. brought a 
complaint against several persons under 
section 457, Indian Penal Code, and en- 
gaged all the local pleaders. The accused 
was discharged, but the District Magistrate 
ordered further inquiry, and in the further 
proceedings one of the pleaders appeared 
for the accused. 

Following Pallanj? Marwanji’s case (1) it 
was held that “a pleader after his dismissal 
or after the close of 
the business, is at liberty to take sides 
against his former employer, provided always 
he has no secrets to carry with him that 
can be used to his former client’s pre- 
judice,” but that in the case before the 
Court the pleader had not been discharg- 
ed by his client, neither was his business 
closed: and-he was, therefore, guilty of 
gross misconduct deserving grave censure. 

Practically, the law laid down in the three 
cases is the same. 

The only Upper Burma case is Mya U 
v. Sun Singh (5). There the opinion 
expressed was in substantial agreement with 
the decisions just summarised. But the 
matter was not directly in issue, as it is 
in the present case. The law in Upper 
Burma in regard to Advocates is, of courss, 
contained in the rules made under the 
Civil Courts Regulation, but in deciding 
what is professional misconduct the princi- 
ples applied in the rest of India must he 
observed. On the point here in question 
the rule is, putting it shortly, that it is 
not open to a legal practitioner who has 


appeared for a party in a case to act for 
(5) U. B. R. 1897-1901, 11, p. 368, 


1176 
SOMASUNDRAM CHETTY V. ALLAGAPPA CHETTY. 


the opposite party in a later stage of the 
same proceedings or in subsequent litiga- 
tion, unless he has been discharged with- 
out misconduct, or he has completed the 
business he was engaged to perform, and 
unless he has no secrets to carry with 
him that can be used to his former client’s 
prejudice. 

In the present case applicant admits 
that he appeared seven years back for the 
respondents in a suit (Civil Regular No. 
85 of 1903) in which Mi Kin sought to 
cancel a deed of sale of certain land on 
the ground of failure of consideration. He 
drafted the respondents’ written statement 
in thab case, upbolding the deed of sale 
mainly on the ground ‘of admissions by Mi 
Kin, but the suit was dismissed as barred 
by limitation, and the merits were not 
gone into. . 

Here Mi Kin sues to redeem the same 
land relying on a mortgage which pre- 
ceded tho sale, ard ignoring the sale; 
and the respondents in their defence set 
up the sale. As respondents’ Advocate in 
the previous case applicant was, as the 
Lower Court says, prepared to support the 
gale. As Advocate for Mi Kin in the pre- 
sent case, it is his business to try and 
make out that the sale was invalid for 
want of consideration. 

There can be no doubt that it would be 
improper for applicant to appear for Mi 
Kin in the present case if he had any 
secrets communicated to him by respondents 
- which could be used to their prejudice. 

Respondent, Tin Byu U, in his affidavit 
awears that all “ eondfidential communica- 
tions and all necessary instructions were 
given ” by respondents to the applicant: 
and that in the proceedings in the Sub- 
Divisional Court after the remand applicant 
actually made use of that information in 
favour of Mi Kin. : 

But when examined by the District Court, 
he specified the instances in which, as he 
thought, applicant used the information: 
and as the learned Judge perceived, that 
specification knocked the bottom out of re- 
spondent’s allegations. It was obvious that 
no confidential information was involved. 

The District Court, however, thought that 
respondent, Tin Byu U, might not have 
disclosed the confidential information. It had 
warned him that he need not do so. But 
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respondent Tin Byu U’s statement is quite 
clear, He said: “ These are all the matters 
from my former instructions that—used.” 
He did not say “ There were other confiden- 
tial matters which £ do not wish to disclose.” 
This is important. I do not think that, in 
face of such a statement as Tin Byu U made, 
a Court can be satisfied on the general state- 
mentin the affidavit that any confidential 
information was communicated. 

I have called upon the applicant to file 
an affidavit, and he has done so. He states 
there that he has not got his old brief, and 
thathe does not remember any confidential 
information, or the nature of the instructions — 
he received from respondents in the previous 
case. 

The text of the written statement in the 
old case suggests that there was no confiden- 
tial information, and the length of time 
—seven years—that has elapsed, suggests . 
thatif there was any such information the 
applicant must have forgotten it. This goes 
to support the applicant’s affidavit. 

Itis to be regretted that the applicant 
has not explained how he came to take up 
Mi Kin’s case after having appeared for 
respondents in the previous litigation. 

But, in the cireumstances before mentioned, 
I am of opinion that he is not shown to have 
been guilty of misconduct in appearing for 
Mi Kin in the subsequent case, as far as the 
proceedings have gone, and that whether - 
that case is remanded again or not there is 
noreasonable ground for apprehending that 
applicant will use confidential informaticn, 
and consequently that the lower Court was 
not warranted in making the order it did. 
< I, therefore, set the order aside. 

The respondent will pay the costs of this 
application. 

Order set aside, 





(s.¢. 1 U. B. R. (1910), IT, p. 53.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp Orvin APPEAL No. 12 or 1910. 
August 1, 1910, 
Present:—Mr. Shaw, J. C. 
£OMASUNDRAM CHETTY— APPELLANT 
VErSUS 


ALLAGAPPA CHETTY—Raesponpenr, 
Ctvil Procedure Code (Act F of 1908), ss. 68, 73 (2) 
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—Property attached and sold by Court of lower grade 
—Same property under attachment of a Court of higher 
grade—Rateable distribution—Suit for refund of share 
of assets—Court of lower grade having no notice of 
execution in higher Court, effect of—Applisation for 
rateable distribution. 

In execution of a decree certain property of the 
judgment-debtor was attached and ordered to be sold 
ona certain day. Before, however, the sale took 
place the same property was attached by a Court of 
higer grade in execution of another decree against 
the same judgment-debtor and the judgment-creditor 
in the latter case made an application to the former 
Court stating the details of his decree and attach- 
ment, otc., but that Court regardless of all this sold 
the property and distributed the proceeds without 
givingany share to the judgment-creditor whose 
execution was pending in the higher Court: 

Held, that, as the action of the Courtof lower 
grade was in contravention of the provisions of 
section 63, the creditor in the higher Court was 
entitled to claim refund of his share of the assets by 
2 regular suit under section 78 (2), Civil Proce- 
dure Code. 

Obiter:—(1) As the plaintiff creditor in this case had 
aright to share by reason of his decree and his appli- 
cation for execution in the Court of higher grade, his 
suit would lie under section 73(2), even if the Court of 
lower grade had no notice of his decree and execution. 

(2) Under the new, asunder the old Code, it is 
necessary for application for execution to be 
made to the Court which holds the assets. And itis 
equally necessary for a decree-holder, who wishes to 
sharein a rateable distribution, to get his decree 
transferred to the Court which holds the assets, if.it 
is not there already. 


Mr. H. M, Lutter, for the Appellant. 

Mr. J. O. Chatterjee, for the Respondent. 

Judgment.—tThis purported to be 
a suit by the plaintiff-appellant under sec- 
. tion 73 (2), Civil Procedore Code. Defen- 
dant-respondent obtained a decree against 
one On Gaing, in Civil Regular No. 73 of 
1909 of the Township Court, on the 19th 
March 1909 and applied, in Execution Case 
No. 57 of 1909 of the Township Court (Addi- 
tional judge), for execution (by attachment 
and sale ofa house, compound and granary 
belonging to the judgment-debtor) on the 
30th of the same month. A warrsnt of attach- 
ment bearing the same date was executed 
on the 31st March. On the 2nd April the 
Court issued a warrant and proclamation of 
sale fixing the 5th May. The proclamation 
was publishedon the 5th April. The sale 
was held on the 5th May, and the proceeds 
received by the Court in full onthe 6th May, 
and paid (part) to defendant-respondent, 
and (the balance) to the judgment-debtor, 
on the 5th June and 26th July, respectively. 

Neanwhile several things had happened in 
connection with a suit in the Sub-Divisional 
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Court by plaintiff-appellant against the same 
Oa Gaing (Civil Regular No. 7 of 1909 of 
the Sub-Divisional Court). 

On the 16ch April plaintiff-appellant 
got his decree. On the 17th April he applied, 
in Execution Case No. 12 of 1909, for exe- 
cution by attachment and sale of the same 
property. The Sub Dvisional Court disposed 
of the application on the 30th April by 


ordering warrant of attachment to issue. 
A warrant of attachmont was issued on 
the same day, the 80th April, and was 


executed on the 2nd May. On the 4th May 
plaintiff-appellant applied (see the first paper 
in the process file of Execution Case No. 57) 
to the Additional Judge of the Township 
Court stating, with precise details of number 
and date, that he held a decreo against On 
Gaing in the Sub-Divisional Court, had 
attached the property in execution, and applied 
forits sale, and, therefore, requesting permission 
to bid at the sale. The Additional Judge 
granted the permission without taking fur- 
ther notice of the plaintiff-appellant’s allega- 
tions, or considering the consequences. 

On the 19th May plaintiff-appellant ap- 
plied to the Sub-Divisional Court stating that 
the property had -been sold in execution of 
defendant-respondent’s decree in the Town- 
ship Court, and praying that the proceeds 
might be rateably distributed. This appli- 
cation was forwarded by the Sub-Divisional 
Court “for rateable distribution” to the 
Township Court on the 12th June, the date 
the Sub-Divisional Judge had fixed for the 
sale on plaintiff-appellant’s application for 
execution, and the Additional Judge replied 
that it was too late. 


These are the facts out of which the 
present suit arose. The learned Judge of the 
District Court was mistaken in saying that no 
warrant of attachment but only a temporary 
injunction was issued by the Sub-Divisional 
Court on plaintiff-appellant’s application 
for execution. The warrant was in the 
form required by O. XXI, R. 54. It was 
identical with Form XX of Appendix E of 
the New Code, though actually an old form 
referring to section 274 of the old Code. 


1 do not know whether the District 
Judge noticed plaintiff-appellant’s applica- 
ticn of the 4th May to the Township Court, 
It has not been referred to in argument 
before me at all. 
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The District Judge was certainly in error 
in applying clause (e) of the proviso to section 
73 (1). This was nota case in which the 
decree ordered the sale of immovable 
property for the discharge of an incumbr- 
ance. Both the decrees in question were 
simple money-decrees. 

Section 73 is theold-section 295 modified. 
The effect of the alterations is not very clear. 
On consideration Lam disposed to think that 
jt is still necessary for application for execu- 
tion to be made to the Court which holds the 
assets. If so, it is still necessary, as 
explained in the Lower Burma case of 
Sit Saing v. Po Kaing (1), for a decree- 
holder who wishes to share in a rateable 
distributian to get his decree transferrsd to 
the Court which holds the assets if it is not 
there- already. 

[The Calcutta decision under the old 
Code quoted at the end of Amir Ali and 
: Woodroffe’s note to section 63, referred to by 
the Additional Judge of the Township Court, 
Har - Bhgat v. <Ananduram (2), does not 
appear to me to be reconcilable with the 
language of section 295 and, therefore, of sec- 
tion 73 as above construed. ] 

Hence, if the Township Court had been 
‘the holder of theassets within the meaning 
- of section 73, plaintiff-appellant could not 
“be entitled: to share in a rateable distribu- 
tion unless he had got his decree transferred 
to that Court, and then applied to it for 
‘execution “before the assets were received,” 
i.e., before the 6th May. 

But the Township Court was not the 
proper Court to distribute the assets. By 
section 63 it was the Sab-Divisional Court 
and not the Township Court upon which that 
duty fell. : 

The -Additional Judge of the Township 
Court said that he had no notice of the 
attachment by plaintiff-appellant in execu- 
tion of his decree in the Sub-Divisional Court, 
and the District Court took it that the 
Township Court had no notice,—or as the 
learned Judge says, no proper notice. As 
already noted, the plaintiff-appellant’s appli- 
cation of the 4th May to the Township 
Court has not been touched upon in argument. 
But in face of that applicaton it appears to 
me that the Township Conrt must be 
held to have had ‘notice. The - plaintiff- 


(1) 1 L. B. R. 121. 
(2) 2 0. W. N. 126. 
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appellant’s allegations were, as I have said, 
precise. It wason the basis of them that 
he asked for leave to bid. The Additional 
Judge could not ignore them. If he wanted 
proof of them he had only to ask for it, and 
he would have been satisfied at once. 

Under the old Codea sale by the Sub- 
ordinate Court without notice was held to 
be valid in Batkant Nath Shaha v Rojendra 
Narain Rai (3). The implication was that 
with notice the Subordinate Court’s proceed- 
ings would have been invalid. Section 63 
now expressly provides that .rothing in it 
shall invalidate any proceedings takenby a 
Court executing one of such decrees. 

But while the sale and disposal of the 
proceeds may be valid in the present case, 
in consequence of this proviso, it does not 
follow that plaintiff-appellant is debarred 
from recovering the share which he would 
have got if the Township Court had proceed- 
ed according to law. 

Under section 63 the Township Court 
could not lawfully proceed with defendant- 
respondent’s application for execution. The 
Additional Judge, assoon as he found that 
plaintiff-appellant had a decree against the 
same judgment-debtor in the Sub-Divisional 
Court, and had applied for execution 
there, and even attached the same pro- 
perty, ought to have stayed his hand, and 
told defendant-respondent that he could do 
no more for him, and that if he wished 
to proceed with his claim against the pro- 
perty he must get his decree transferred to 
the Sub-Divisional Court and apply there for 
execution. 

I cannot agree with the District Court that 


‘section 63 did not apply. 


I do not think that plaintiff-appellant can 
be deprived of the share of the proceeds he 
was entitled to, either because he asked 


‘for leave to bid atthe sale instead of merely 


informing the Township Court of the pro- 
ceedings in the Sub-Divisional Court, or 
because the Township Court proceeded to sell 
the property and dispose of the proceeds 
in contravention of section 63. 

If the Township Court did its duty plain- 
tiff-appellant was safe. His decree was in 
the Sub-Divisional Court. He had applied for 
execution there, and when the Sub-Divisional 
Court received the proceeds he would be 


entitled to his rateable share. 
(3) 12 ©. 833. 
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_ The result of the illegal procedure follow- 
ed was that plaintiff-appellant did not get 
that share while defendant-respondent 
and the judgment-dehtor, who were not 
entitled to it, got it. That seems to me to 
be precisely the kind of case which section 
73 (2) was designed to meet. 

‘ Whether section 73 (2) strictly applied 
here or not is, in my opinion, immaterial. 
Plaintiff-appellant having obtained his 
decres and applied for execution in proper 
time, ‘the attachment and sale by defendant- 
respondent “enured for his benefit” as 
well as defendant-respondent’s.—See Bithal 
Das v. Nand Kishore(4). When, therefore, the 
money was wrongly paid to defendant- 
respondent and the judgment-debtor,: plain- 
tiff-appellant had a good cause of action. 

It is not necessary to decide whether 
paintiff-appellant could still have maintain- 
ed his suit if the Township Court had not 
received notice .of his decree and appli- 
cation for execution in the Sub-Divisional 
Court. But probably he could, the essen- 
tial grounds on which his claim rests 
being, as it seems to me, that he had a right 
to share by reason of his decree and his appli- 
cation for execution in the Sub-Divisional 
Court, and that the money he should have got 
was paid to defendant-respondent and the 
judgment-debtor. 

My conclusion is that, although based on 
grounds which were not strictly correct, the 
decree of the Court of first instance was 
right. The facts of the present case were 
very like those in Bhagwan Chandar Kritiratna 
v. Chand Mala Gupta (5), only there no 
regular suit was brought. 

Tf we suppose that ‘what section 73 con- 
templates is, merely, that application must 
be made for execution to the Court which 
passed the decree, or to a Court to which 
the decree has been transferred,—whether 
this isthe Court that -holds the assets or 
not,—the result is the same. 

1 set aside the’ decree of the lower 
Appellate Court and restore that of the 
Towhship Court with costs. À 
pa » & Decree set aside. 


_ (4) 23`A. 108; A. W. N. (1901) 4. 
` (5) 29 0. 773. ; 
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(s. c. 6 N. L. R. 177.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ; 
Seconp Crvit Arrear No. 114 or 1910. - 
September 23, 1910. 
Present: —Mr. Skinner, A. J. OC. 
TUKARAM—Appettanz 
versus 
SONAJI—Responpenr, 

Evidence Act (I of 1872), s. 44—Decree obtained by 
fraud or collusion—Party to such decree cannot plead his 
own collusion as plaintiff—True facts can be pleaded in 
defence. 

A party cannot plead his own collusion to avoid a 
decree to which he was himself a party. 

Bhawabal Sing v. Maharaja Rajendra Prata p Sahoy 
Bihadur, 5 B.L.R. 32Lat p. 329; 13 W.R. 157; Nistarini 
Dassi v. Nundo Lall Bose, 26 C. 891; Chenvirappa v. 
Puttappa, 11 B. 708 at pp. 718, 719, 721; Varadarajulu 
Naidu v. Srinivasulu Naidu, 20 M. 333 at p. 388; 
Kondeti Kama Row v. Nukamma, 31 M. 485 at pp. 487, 
488 ; 4 M. L. T. 831, followed. 

Petherperwmal Chetty v. Muniandy Servai, 35 C. 551; 
12 C. W. N. 562; 7 U. L. J. 523; 5 A. L. J. 290; 14 
Bur. L. R. 108; 10 Bom. L. R. 590; 18 M. L. J. 277; 
4 M. L. T. 12; 4 L. B. R. 268, distinguished, 

One 8. purchased certain property which at the 
time was under a mortgage. The mortgagee sued on 
his mortgage, joining S. as a defendant along with the 
original mortgagors, and obtained a decree, which 
allowed S. to redeem the property. S. not having 
redeemed, the mortgagee applied foran order ab. 
solute. Notice was issued to S. but he did not 
appear; S.’s half-brother T. appeared as the purchasor 
of the mortgagee’s rights and the decree was made 
absolute in fovour of T. The actual possession of 
the property was with S. Subsequently S. sued T. 
for a declaration that he was the full owner while 
T. was only a benami purchaser ‘of the nortgagee's 
rights with funds furnished’ by him: 

Held, (1) that 9. having been a party to the collusive 
proceedings in which the decree was made absolute 
in favour of T. it was not open to him to plead his 
own deception of the Court, which dealt with that 
case, or to show that when he seemed to be a defen- 
dant jadgment-debtor he was really a plaintiff decree- 
holder, as T. admittedly was asassignee of mortgagee’s 
rights; 

(2) that, while itis undesireable that the Courts 
should assist T. to perpetuate a fraud, the plaintiff 
had no right to improve his title by obtaining as 
plaintiff the declaration sought for ; 

(3) that ina suitby T. to eject S., to defend 
his possession S. can plead true facts by way of 
defence, 


Appeal against the decree of the District 
Judge, West Berar, Akola, dated 18th Novem- 
ber 1909, modyfying the deoree of the Sub- 
ordinate Judge, Akola, dated the 15th May 
1969. 

Mr. J. Mittra, Rao Bahadur R. N. Mudhol- 
kar and Mr. M. Y. Joshi, for the Appellant. 

Sir B. K. Bose, Messrs F, IV. Dillon, and 
N. M. Bedarkar, for the Respondent. 
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Judgment.—The respondent Sonaji 
purchased the rights of certain persons in 
survey numbers in Berar, and sued them for 
possession by Suit No. 121 of 1902 in the Court 
of the Civil Judge, Ellichpur. They resisted 
his claim, contending that the alleged sale 
was really a mortgage, and that Sonaji had 
not fulfilled an obligation he had undertaken 
to pay off a prior mortgagee. This mort- 
gagee had meanwhile sued the mortgagors 
(Sonaji’s vendors) in a suit on his mortgage 
(No. 233 of 1901 in the Court of the Civil 
Judge, Amraoti), in which Sonaji was joined 
as a defendant, aud a decree passed, which 
allowed the mortgagors six months’ time 
in which to redeem, and after that allowed 
Sonaji.a further period of one month within 
which, if he paid off the mortgagee, he would 
obtain foreclosure against the ‘mortgagors, 
whilst; failing redemption by him also, the 
plaintiff would be entitled to foreclose. This 
decree was passed on the 5th March 1902, so 
the 7 months expired on the 5th October 
1902, and Sonaji had not availed himself of 
the opportunity of redemption allowed him. 
On the 24th January 1403 the mortgagee 
applied for an ordcr absolute. Notices were 
jssued to the defendants for the 14th Febru- 
ary, and on that date Sonaji appeared and 
asked ‘for one month’s time, which was 
granted, and the hearing adjourned to the 
14th March 1903. On that date all the 
original parties to the decree were absent, 
but the present appellant, Tukaram, (who is 
Sonaji’s half brother) appeared by an agent, 
and asked that he should be substituted as 
plaintiff, having bought the mortgagee’s 
rights. This was allowed, and the applica- 
tion for making the decree absolute struck off 
—<(why, is not clear)—but on afresh applica- 
tion by Tukaram notices were issued to the 
defendants for the 18th April, on which date 
Sonaji was absent, though served, as also 
were two of the mortgagors, but one of them 
appearing, and admitting that nothing had 
been paid by him, the decree was made 
absolute in favour of Tukaram. Sonaji’s 
vendors after this ceased to contest his suit 
against them, and he obtained a decree for 
possession against them on the 27th April 
1903. He now sues Tukaram for a declara- 
tion that he ‘is the full owner while the 
defendant is a benami purchaser’ of the fields 
in question, of which he is admittedly in 
possession. This suit was instituted in the 
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Court of the Subordinate Judge, Akola. 

The Courts below have found that the 
purchase-money was in fact provided by 
Sonaji; and the first Court gave him a decree, 
whereby the defendant was ‘declared to be 
the benamidar for the plaintiff in the trans- 
action for the purchase of lands at Khape- 
wadi (mentioned on the reverse) as evidenced 
by the sale-deed of 16th February 1903’. In 
regard to fields and houses in mauza Khairi 
(in the Ellichpur— now the Amraoti—district) 
—trelief was refused (though this has not 
been mentioned in the decree) on the ground 
that they were not within the Court’s local 
jurisdiction. And the defendant was ordered 
to pay costs in proportion to the plaintiff's 
success, but to receive them in proportion to 
the plaintiff's failure. The defendant ap- 
pealed without success, and on the plaintiff’s 
cross-objection, the decree of the lst Court 
was modified, and the declaration it had given 
extended to the Khairi property, and the 
plaintiff given his full costs in both Couris. 

The defendant has now come up in second 
appeal, and though uo valid cause has, in my 
opinion, been shown for reviewing the lower 
Appellate Court’s findings of fact that the 
purchase of the original mortgagee’s rights in 
the property in question was made by 
Tukaram in pursuance of an understanding 
with Sonaji, and with funds furnished by 
him, the appeal must, I consider, succeed on 
the ground that Sonaji, having been a party 
to the collusive proceedings, suit No. 236 of 
1901, it is not open to him to plead his own 
deception of the Court, which dealt with that 
case, or to shew that, when he seemed to be 
a defendant judgment-debtor he was really a 
plaintiff decree-holder. Section 44 of the 
Indian Evidence Act, no doubt, allows a 
judgment or decree, otherwise relevant, to be 
shown to have been obtained by fraud or 
collusion. But the wholesome doctrine that 
a party cannot plead his own collusion to 
avoid a decree, to which he was himself a 
party, is supported by numerous decisions of 
various High Courts, see Bhawabal Singh v. 
Mahuraja Rajendra Pratap Sahoy Bahadur(1); 
Nistarin’ Dassi v. Nundo Lall Bose (2), Ohen- 
virappa v. Puttappa (3), Varadarajulu Naidu 
v. Srinivasulu Naidu (4), Kondeti Kama Row 


(1) 5 B. L. R. 821 at p. 329; 18 W. R. 157, 
(2) 26 C. 891. 

(3) 11 B. 708 at pp. 713,719, 721. 

(4) 20 M. 333 at p. 338, 
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v. Nukamma (5). I agree with Miler, J., 
in the last cited case, that this doctrine is in 
no way overruled by the decision of their 
Lordships of the Privy Council in Pether- 
perumal Chetty v. Muniandey Servad (6), in 
which case there was no question of a fraudu- 
lent or collusive decree, and have no 
hesitation in accepting it as correct. 

The respondent’s learned Counsel contended 
that there was no proof of any injury to the 
mortgagors by the deception practised on the 
Court in Suit No. 236 of 1901. On the 
authorities I have cited I do not think this 
question arises, butif it does, the plaintiff 
should, I consider, explain the motives of his 
tortnous procedure. This he has been unable 
to do, and itis easy to see that the mort- 
gagors may well have been prejudiced by 
the application for a decree absolute being 
made in the name of one who professed to be 
a stranger to all previous transactions, and a 
bona fide purchaser for valuable consideration 
of the decree-holder’s rights instead of in the 
name ef Sonaji, a co-defendant, whom in an- 
other case between them they had alleged to 
have incurred obligations to them with 
respect to the mortgaged property. Nor is 
such procedure adopted without some motive 
of advantage to the party adopting it. 

Ib is no, doubt, undesirable that the Courts 
should assist Tukaram to perpetrate a fraud, 
but this they will not do. Sonaji is in pos- 
session of the property, and, if Tukaram tries 
to eject him, can plead the trud facts by way 
of defence in accordance with the principle 
tn part delicto potior est conditio possidentis et 
defendanits. ln this case heis not merely 
defending his possession, but seeking to im- 
prove his title by obtaining a declaration, to 
which he isnot legally entitled. This can- 
not be allowed, sothe decrees of the Courts 
below must be set aside, and the suit dismis- 
sed, but, in accordance with the usual practice 
in cases in which both parties are to blame, 
each will bear his own costs throughout. 


Appeal dismissed. 


(5) 31 M. 485 at 487, 488; 4 M. L.T. 331. 

(6) 35 C. 551 (P. C.), 12 C. W. N.562;7C. L. J. 
528; 5 A. L. J. 290; 14 Bur. L. R. 108; 10 Bom. L. R. 
590; 18 M. L. J. 277 ; 4 M. L. T. 12; 4 L. B. R. 2€8, 
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(s. c. 6 N. L. R. 180.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

CRIMINAL APPEAL No. 210 or 1916, 
November 7, 1910. 
Present:—Mr. Batten, O. J. C., and 
Mr. Stanyon, A. J. C. 
GANPATI—AppPELLANT 
versus 
EMPEROR—OppositE Parry. 

Criminal Procedure Code (Act V of 1898), s. 162— 
Evidence Act (I of 1872), ss. 21, 25, 27—Confession— 
Admission—Accused’s statement recorded by Police can 
be proved by oral evidence if not amounting to cons 
Session. f 

Section 25 of the Evidence Act excludes only 
“confessions” made by persons accused of an offence, 
Therefore, an admission made by an accused per- 
son to a Police Officer may be proved if it does 
not amount to a confession, that is, if ib is not a 
statement amounting in ‘any sense’ to an admission 
of guilt, though it may tell against the accused 
otherwise. f 

Sections 21 and 27 of the Evidence Act are not 
affected in any way by section 162 of the Criminal 
Procedure Code. Therefore, the confessional state- 
ments made by accused persons in Police custody, 
or to the Police, leading to the discovery of rele- 
vant facts, cannot be excluded, if they have been 
recorded by the Police and can be proved by oral 
evidence. 

Criminal appeal against the conviction 
and sentence passed by the Additional Ses- 
sions Judge, Nagpur Division, Wardha, on 
the llth August 1910. 

Messrs T. D. Zal and S. Y. Deshmukh, 
for the Appellant. 

Judgment.—the appellant Ganpati 


. Maratha, aged about 23, has been sentenced 


to death for the murder of Musammat Banabai 
or Bani, a woman aged about 49. The 
circumstances of the case are very fully and 
carefully set out in the judgment of the 
learned Additional Sessions Judge. 

{After stating the facts found, proved 
by the Sessions Court the judgment pro- 
ceeds thus :—] 


The appellant’s story from the first has 
been that four thieves came in the night, 
two of them sat on him and prevented him 
crying out, and searched his person, while the 
other two must have murdered Musammat 
Bani with the axe kept in the house. The 
dupatta found on the murdered woman’s neck 
was the appellant’s, and the thieves took 
it from him. As to the kasni he entirely 
traverses the story told by the Sub-In- 
spector. He says it and its contents be- 
longed to Musammat Bani, but that he used 
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to keep it for her, and on the nightof the 
murder he ‘had buried it for safety in the 
place where it was found, and it was he 
himself who pointed out its burial -place to 
the police. In the Sessions Court the ap- 
pellant Ganpati further stated that there 
was a second kasni containing Rs. 173 and 
some ornaments which Musammut Bani was 
wearing at her waist at the time she was 
murdered; and which was missing. The 
blood on his dhots he says got on to it 
when he went close to the deceased after 
her murder. It will be seen that the evi- 
dence against the appellant is purely circum- 
stantial, and both assessors would have 
acquitted him. But the learned Additional 
Sessions Judge has convicted him on the 
ground that while the other circmstances 
are not entirely inconsistent with his in- 
nocence, his statements regarding the kasni 
or kasnis is sufficient to turn the scale 
against him. The learned Judge has 
summarized the suspicious circumstances 
against the appellant as follows :— 

"‘* Firs.—When the accused called for 
help none of the neighbours had seen any 
thieves running away or heard the. sound, 
of footsteps. | 

- Second, — Ehe dupatta covering the gaping: 
wound on the neck of the deceased admittedly . 

s to the accused. 
ge e accused himself suffered no 
injaries and even his clothes were not 
oe ourth,—The axe. having fresh . blood- 
stains found inside the house was most 
probably the weapon used for killing the 
deceased. f 

- Fijth—There were blood-stains on the. 
accused’s dhoti which he was wearing. 

Siath.—The kasni said to have been 
missing -was found -in -the premises of the 
said house covered with earth. 

Seventh.—The accused now admits that 
he had buried this kasni in that place and 
tells a long story of two kasnis, one kept 
with him by Bani, which he had buried 
near.his cot for the sake of security, and 
the other a distinct kasni containing some 
other articles which the deceased had round 
her waist and which contained some other 
articles of jewelry and Rs. 175 in cash. 

After discussing the first five circum- 
. stances, and coming to the conclusion that, 
though extremely suspicious, they are not 
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absolutely incompatible with Ganpati’s in- 
nocence and with the truth of his story 
about the thieves, the learned Judge has 
found that his various stories about the 
kasnis (the second of which,.that there were 
two kasnis, is palpably false and an after- 
thought in the Sessions Court), clinch his 
guilt when taken into consideration with the 
other suspicious circumstances. The mere 
finding of the kasni buried in the ground 
would not, he considers, be in itself in- 
consistent with the appellant’s innocence, 
but the fact that he told the Police that 
the kasni was missing, and described its 
contents exactly corresponding with what 
was found in it, taken together with his 
lame attempt in the Sessions Court to 
explain away the circumstance by the in- 
vention of the story of the second kasni, 
gives in the learned Judge’s opinion strong 
reason for supposing that the appellant 
murdered the woman for the saks of the 
contents of the kasni, and invented the 
story of the thieves to cover his crime. 
Were we satisfied with the reliability of 
the evidence regarding what appellant told 
the police about the kusni and regarding- 
the circumstances of its discovery, we con- 
sider there would be much force in this 
view. The learned Counsel for the ap- 
pellant contends that the statements made. 
to the Poilce by tho appellant are not 
admissible in evidence, being- excluded by. 
section 25 of the Evidence Act, and also 
by section 162 (1) of the Criminal Pro- 
cedure Code. Now, the statements alleged 
to have been made to the Police .by the. 
appellant were to the effect that Musammat 
Bani had been wearing a kasni at her waist, 
that the contents of the missing kasni wera 
as described by him, and tbat the kasni 
and its contents that were found were.the 
same as he had previously described to 
the Police. A distinction is to be drawn 
between a confession or an admission of 
a directly criminating circumstance and a 
statement not amounting to any admission 
of guilt. Now, it is perfectly-clear that the 
statements alleged to have been made by 
the’ appellant were in no sense. confessions 
or admissions of guilt. In Hmperor v. 
Buddhu (1), Drake-Brockman, O. J. C., ex- 
pressed the opinion that section 25 of the 


Evidence Act excludes only “ confessions” 
(G) 3N. L. R. 51; 8 Cr, L., J. 434, 
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made by persons accused of an offence, 
and that an admission made by an accus- 
ed person toa Police officer may be proved 
if it does not amount to a confession, and 
referred with approval to the case of 
Empress v. Dabee Pershad (2). The opinion 
was of the nature of an obiter dictum as 
the case was not one of a person accused 
of an offence. But there is ample author. 
ity in support of this view of the law. 
In the recent case of Barindra Kumar 
Ghose v. Emperor (3), Carndnuff, J., follow- 
ing Queen v. J. Macdonald (4) and Em- 
peror v. Mahomed Hbrahim (5), drew a 
clear distinction between confessions and 
statements which are in no sense admis- 
sions of guilt. “ Hach case must be decid- 
ed asit arises with reference to the ques- 
tion whether the particular statement con- 
cerned, whether it be positive or negative, 
verbal or expressed by conduct, is or is 
not a confession.” In some cases a state- 
ment, though not amounting to a full con- 
fession, may be an admission of one of 
the criminating circumstances which go to 
make up the offence charged against the 
accused. Thus, in Imperatriz v. Pandhari- 
nath(6) the accused’s statement admitted 
possession of a cheque alleged to be forged, 
and being an admission made to the Police 
of one of the circumstances which went to 
make up the offience, was held inadmissible 
in evidence. In the present case the state- 
ments alleged to have been made by the 
appellant to the Police are not admissions 
of guilt to any extent whatever, and though 
they might tell against him we are of 
opinion that they were receivable in evi- 
dence. But it is further urged that as the 
statements of the appellant were recorded 
in the case-diary maintained by the Police 
they connot be used as evidence. The 
words of section 162, Criminal Procedure 
Code, are that when a statement made by 
any person to a Police officer in the course 
of an investigation is taken down in wrib- 
ing, “such writing” shall not be used 
as evidence. In the present case the 
writing has not been used as evidence, but 


the evidence of the Sub-Inspector is a 
(2) 6 C. 530. 
(8) 37 Cal. 467; 14 0. W. N. 1114; 7 Ind. Cas. 359; 
11 Cr. L. J. 453. 
(4) 10 B. L. R. App. 2. 


(5) 5 Bom. L. R. 312, (6) 6 B. 34. 
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repetition of what was recorded in the 
case-diary, and our attention has been 


called to the recent case of Bhulaz Singh 
v. Emperor (7) in which the donbt was 
expressed whether a Police officer, to whom 
a statement was made. and who reducad 
it to writing, can be permitted to re- 
produce the contents of the statement 
from his recollection. Sundar Lal, A. J. C., 
reviewed various rulings as to the scope 
of section 162, Criminal Procedure Code, 
and remarked: “The reasons for exclud- 
ing from evidence the written record of 
such statement, apply with equal force to 
a viva voce recital of such statement from 
memory by a Police officer.” But the 
statements under consideration in that case 
and in the cases therein referred were 
statements of witnesses, not of accused 
persons, and the arguments were consider- 
ed in the light of their applicability to 
the statements of witnesses. Section 162 
of the Criminal Procedure Code of 1882 
contained the following proviso: ““No- 
thing in this section shall be deemed to 
affect the provisions of section 27 of the 
Indian Evidence Act.” This provison has 
been omitted in the Code of 1898, We 
have not been able to find any record of 
the reasons for the omission, since the 
discussions in the Legislative Council 
centred on the question how far the accus- 
ed was to have access to records made by the 
Police of the statements of witnesses. We 
can only suppose that the proviso was con- 
sidered to be unnecessary. It has never, so 
far as we are aware, been held, or even con- 
tended, that under the present law section 
162, Criminal Procedure Code, overrides sec- 
tion 27 of the Evidence Act so that con- 
fesional statements made by persons in Police 
custody, or te the Police, leading to the 
discovery of relevant facts, must be excluded 
if the statements have been recorded by the 
Police. Such a result would render nugatory 
the provisions of section 27, Evidence Act, 
and the omission of theformer proviso leads 
us to conclude that section 162, Criminal 
Procedure Code, was considered to refer to 
the statements of witnesses. Since section 
27 of the Evidence Act cannot be held to be 
affected by section 162,.Criminal Procednre 


Code, we are of opinion that sertion 21 as 
(7) 13 O. C. 7; 5 Ind. Cas. 857; 11 Cr. L, J. 117. 
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to the relevancy of admissions is equally un- 
affected. We hold that the statements of 
Ganpati to the Police though reduced to 
writing, not being confessions within the 
meaning of section 25, Evidence Act, were 
properly admitted in evidence, on being prov- 
ed by oral evidence. 

[The learned Judges then discussed the 
evidence, and holding the offence not proved, 
reversed the conviction and sentence and ac- 
quitted the accused. | 

Accused convicted. 


(s.c. GN. L. R. 185.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Saconn Crvit Appeat No. 548 or 1909. 
August 25, 1910. 
Present:—Mr. Skinner, A. J. O. 
MANSINGH— APPELLANT 
versus 
Pe RAMPIARH—ResronpDent. 

Specific Relief Act (Lof 1877), ss. 15, 18 (b), 21 
(b)—Vendor and purchaser—Central Provinces Te- 
nancy Act (XI of 1898), s. 45—Sir land—Collector 
not bownd to sanction transfer—Vendor directed to 
obtain sanction—Specific performance—“Considerable 
portion" —Breach of contract—Damages. 

Mlaintiffs having contracted to purchase a share of 
a village together with cultivating rights in ihe sir 
land for Rs. 1,600 sued for specific performance of 
the contract and obtained a decree which pro- 
vided: “that the defendant do make a petition to 
the Revenue authorities under section 45 of the 
Tenancy Act and prosecute the petition to its 
end...” 

Hela that as, under section 45 of the Tenancy 
Act, the Collector is not bound to sanction trans- 
fer of the cultivating rights in the sir land at the 
vendor’s request made under compulsion, the lower 
Court’s decree on this point could not be upheld and 
that the plaintiff’s personal remedy was in damages 
for breach of contract. 

The price of the cultivating right in the sir 
land was found to be Ra. 850: Held, that, as these 
rights formed a “considerable portion” of the subject- 
matter of the sale, the contract could not be special- 
ly enforced on this ground as well. 

Appeal against the decree of the Divisional 
Judge, Jubbulpore Division, dated the 16th 
June 1909, confirming the decree of the Dis- 
trict Judge, Saugor, dated the 27th July 


1908. 


Mr. F. W. Dillon, for the Appellant. 

Mr. M. Chuckerbutty, for the Respondents. 

Judgment.—tThe plaintiffs Rampiare 
and Ramprasad sued in the Court of the Dis- 
- trict Judge, Saugor, for specific performance 
of a contract to sell a 2-anna 6 pie share of 


Mauza Hilgan in the Saugor District with cul- 
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tivating rights in the sir land for Rs. 1,600, or 
for any other relief to which they might be 
legally entitled. Their suit was at first dis- 
missed, but the plaintiffs appealed to the 
Divisional Judge, who remanded the case for 
a fresh decision. An appeal by the defendant 
against this order was dismissed as bime- 
barred, and the re-trial ended in a decree for 
the plaintiffs in the following terms :— 

That the plaintiffs are entitled to have a 
specific performance of the defendant’s con- 
tract to sell them 2-anna 6-pie patti of the 
village Hilgan inclusive of cultivating rights 
in siz lands attached to the patti and the 
house of the description and plan mentioned in 
the plaint. That the defendant do make a 
petition to the Revenue anthorities under 
section 45 of the Central Provinces Tenancy 


Act and prosecute the petition to its 
end allowing the plaintiffs to use their 
name in the matter of the said peti- 


tion if wished for by the plaintiffs; that if the 
petition is granted, he do convey the 2-anna 
6-pie patti with cultivating rights in sr lands 
and the house mentioned in the plaint and 
execute a sale-deed for the purpose on receipt 
from the plaintiffs of the sum of Rs. 1,500— 
the amount of consideration remaining unpaid 
and give possession of the aforesaid property on 
due execution and registration of the deed; that 
if the petition is not granted he do execute a 
sale-deed inrespect of the proprietary rights 
of 2-anna 6-pie att? and the plaint-mention- 
ed honse with the exception of cultivating 
rightsin strlands on receipt from the plaintiffs 
of a sum of Rs. 1,500 less the sum to be as- 
sessed and awarded in execution to plaintiffs 
as compensation for the defendant’s being 
unable to convey the cultivating rights in sir 
lands and give possession tothe plaintiffs of 
the property thus conveyed; that the plaintiffs 
be at liberty to dispense with the performance 
of the contract as to conveyance of the 
cultivating rights in st lands and obtain 
from the defendant a registered conveyance of 
the 2-anna 6-pie pati? with the exception of 
cultivating rights in sir lands, and of a house 
of the description and plan mentioned in the 
plaint on payment to the defendant of a sum 
of Rs. 1,560 lessthe suinof compensation to be 
assessed and awarded in execution owing to 
the non-performance of the contract relating 
to cultivating rights in sir lands; that such 
compensation be assessed in execution and on 
payment by the plaintiffs of theabated price 
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the defendant do execute and register a con- 
veyance of the properties above-mentioned and 
deliver pussession accordingly”: 

The defendant appealed to the Divisional 
Judge, but his appeal was dismissed. He 
then came upin second appeal to this Court, 
and it was admitted by the plaintiff’s learned 
Counsel that the value of the cultivating rights 
in the str land should have been determined 
before adecree was passed, instead of being 
left to be decided in execution, as until this 
had been done it was impossible to determine 
whether, if sanction to transfer those rights 
was not obtained, the case would fall under 
section 14 or section 15 of the Specific Relief 
Act. The case was, therefore, remanded to the 
lower Appellate Court for trial of tke issues:— 
“What is the area of the sir land involved? 
And the value of the cultivating rights 
therein?” On the return of findings on these 
issues further argument was heard on the 
question whether the defendant could be 
compelled (as the first Court’s decree purport- 
ed to compel him) to renew and prosecute 
with diligence the application for sanction to 
transfer the cultivating rights in sir, which he 
had allowed to be dismissed for default, and 
the following judgment was delivered: — 

The Divisional Judge has found thatthe 
area of the sir land is 95,97 acres, and the 
value of the cultivating rights not less than 
Rs. £50. They are clearly, therefore, a ‘con- 
siderable portion’ of the property in question, 
the whole of which was admittedly agreed to 
be sold for Rs. 1,600. So section 14 of the 
Specific Relief Act applies, and as the plain- 
tiffs have never expressed their willingness tu 
buy the village without cultivating rights in 
sir for Rs. 1,600, and their learned Counsel 
does not ask this relief, but compensation for 
breach of contract, if the se land cannot be 
obtained, the contract can only be specifically 
enforced, if the defendant can be compelled 
to.obtain sanction tu the transfer of his cul- 
tivating rights in sir. 

I have carefully considered the question 
whether the defendant can be compelled to do 
his best to obtain such sanction, and I do not 
think he can be. Clause (b) of section 18 of 
the Specific Relief Act enacts that “where 
the concurrence of other persons is necessary 
to validate the title, and they are bound to 
convey at the vendor’s or lessor’s request, the 
purchaser or lessee may compel him to procure 
such concurrence’. Even in cases in which 
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clause (2) of section 45 of the Central Pro- 
vinces Tenancy Act directs that the Deputy 
Commissioner ‘shall sanction transfer’ of the 
cultivating rights in sir land hecan hardly be 
said to be ‘bound to convey at the vendor’s 
request’. And it does not appear that this is 
such a case. Again,clause (b) of section 21 
of the Specific Relief Act forbids specific 
enforcement of a contract “which is so depend- 
ent on the personal qualifications or volition 
of the parties, or otherwise from its nature is 
such, that the Court cannot enforce specific 
performance of its material terms”. And one 
ofthe illustrations givenis “A. contracts to 
buy Bs business at the amount ofa valuation 
to be made by two valuers, one to be named 
by A. and the otherby B, A.and B. eachname 
a valuer, but before the valuation is made, 4. 
instructs his valuer not to proceed. The 
contract cannot be specifically enforced”, The 
present is, I think, a stronger case. For if A, 
under compulsion by the Court ordered his 
valuer to proceed he would presumably do so, 
or A. might be requiredto appoint another 
valuer who would, whilst in the present case 
there seems to me a good deal of force in the 
contention of the defendant’s learned Counsel 
that the policy of section 45 of the Tenancy 
Act being protection of the proprietor the 
application contemplated by it is one volun- 
tarily made by him, and the Revenue authori. 
ties would not be likely to grant an applica- 
tion, which they found he was making under 
compulsion. 

These objections do not seem to have been 
raised before Ismay, J. O., in Ramkrishnapurt 
v. Silaram (Second Appeal No. 132 
of 1905), in which he made an order of this 
sort, nor were they raised before me, or 
the propriety of such an order seriously 
contested in Manoolal v. Shree 
Ugranam Saheb (First Appeal No 13 
of 1909), which, moreover, was a case in 
which the Deputy Commissioner was bound 
to accord sanction, if asked to do so by 
the proprietor. It has been recognized in 
England that “as the consent of a third 
party is, or may be, a thing impossibla 
to procure, a defendant who has entered 
into a contract, to the preformance of which 
such consent is necessary, will not, in case 
such consent cannot be procured, be decreed 
to obtain it, and thus perform an impossi- 
bility” (See Fry on Specific Performance, 
section 999, cited by Mr. Ismay.) The 
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learned Judicial Commissioner went on to 
say “But it is his duty to do all in his 
power to procure the consent. According 
to the Chancery practice in England (Daniell, 
pages 193, 19-4) where there are parties other 
than the parties to the contract so interested 
in the subject-matter of the contract as 
that their concurrence is necessary for the 
completion of the title, it is the duty of the 
vendor to bring them forward to assist in 
giving effect to his contract. This convenient 
course would probably not have been prac- 
ticable in the present instance, and there 
appears to be noalternative but to euforce 
the vendor’s obligations in the execution pro- 
ceedings”. There was an alternative, however, 
which the learned Judicial Commissioner 
does not seem to have considered, viz., to 
hold that the vendor’s duty was one that 
could not be specifically enforced, but breach 
of which might give a cause of action for 
damages. And in view of the provisions 
of the Specific Relief Act that I have cited and 
ol the probability that an application for sanc- 
tion to the transfer of cultivating rights in ser 
made under compulsion ‘would be unsuccessful, 
this is the alternative which, with all deference 
to Mr. Ismay’s opinion, I consider I should 
accept. h 

There was no express prayer for damages 
in the plaint, but a general one for ‘any 
other relief the plaintiffs may be legally 
entitled to’. Their learned Counsel asks me 
to give them damages, but does not ask 
for a remand for ascertainment of the amount 
to be awarded them, and is not able to 
point out to me any damage they have suffer- 
ed beyond the loss of their earnest money 
and to the use of it since the date of the 
contract, viz., the 24th August 1904, almost 
exactly 6 years ago. Their right to compensa- 
tion for this is not contested by the appellant’s 
learned Counsel. 

The respondent’s Counsel also asks that 
the defendant should be required to bear 
all the custs of the litigation. But, though he 
js responsible for the failure of the contract, 
the plaintiffs have chosen to sue for a 
remedy, and have obtained a decree in the 
Court of first instance, to which they have 
been found not legally entitled. The decrees 
of the Courts below will be set aside, and 
it will be decreed that the defendant pay the 
plaintiffs Rs. 136 (being the Rs. 100 earnest 
money- with 6 years’ simple interest at 6 
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per cent. per annum) and Rs. 10-8-0 being the 

Court-fee on that amount, and that all other 

costs in all three Courts be borne as incurred. 
Appeal allowed. 


(s. c. 6 N. L. R. 190.) 
NAGPUR JUDICIAL COMMISS.ONER’S 
COURT. 
SecoND Civiu Appeat No. 369 or 1909. 
Februrry 21, 1910. 
Present:—-Mr. Skinner, A. J. O. ’ 

OADU— APPELLANT 

versus 
CHAMRU— RESPONDENT. 

Central Provinces Tenancy Act (XI of 1898), s. 
41—Tenant giving notice to landlord of sale of ten- 
ancy rights—Landlord willing to buy at price fixed 
by Revenue Oficer—Tenant unwilling to sell at that 
price—Statutory duty, enforcement of, by landlord —Sale 
— No deed necessary. 

An absolute occupancy-tenant gave notice to his 
landlord of his intention to sell the holding toa third 
person, whereupon the landlord served him with 
a notice expressing his willingness to purchase 
the holding ata price tobe fixed by a Revenue 
Officor to whom he applied accordingly and had 
the price fixed. The tenant refused to sell at 
that price. Upon this the landlord sued to enforce 


the sale: 
Held, that the claim was not for the specific 
performance of a contract to sell but for tho enforce- 


ment of a statutory duty and must succeed: 

Held, further, that a document whereby a tenant 
gives uphis holding to the proprietary body is 
really a surrender though it may be for consideration 
and be called a sale, no sale-deed is necessary, ‘ 
the plaintiff being entitled to be put in posses- 
sion on paying into Court the price fixed. 


Appeal against the decree of the District 
Judge, Seoni, dated the 3rd April 1909, con- 
firming the decree of the Munsif, Seoni, dated 
the 5th January 1909. 

Mr. J. Mittra, for the Appellant. 

Mr. F. T. Deshmukh, for the Respondent. 

Judgment.—tThe plaintiffs-appellants 
are Jandlords, and the respondent is an 
absolute occupancy-tenant, who on the 20th 
July 1907 sent them notice of his intention te 
sell his holding to a third party for Rs. 1,264, 
and gave them the option of buying it 
themselves at that price. The appellants 
thereupon served him with a notice dated the 
25th zdem, in which they expressed their in- 
tention of getting the holding valued by a 
Revenue Officer, and expressed their willing- 
ness to purchase it at the price so fixed. They 
applied to a Revenue Officer accordingly, and 
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the price was fixed at Rs. 383 only, at which 
price the defendant was unwilling to sell. 
The plaintiffs thereupon sued to enforce sale 
to themselves at that price by the defendant 
being made to execute a deed of sale, and 
give possession of the holding. 

The claim has been treated as one for 
specific performance of a contract, and 
dismissed by both the Courts below, on the 
ground that the defendant has never agreed 
to sell at the price fixed by the Revenue 
Officer, The plaintiffs have come up in 
second appeal, and their appeal must, in my 
opinion, succeed, as I am unable to agree 
with the view taken by the lower Courts, 
which seem to me to have been led astray 
by the question of specific performance, 
treating the matter as one of contract between 
the parties (which it js not), and neglecting 
the plain meaning of the law they had to 
apply, section 41 of the Central Provinces 
Tenancy Act, clause (3) of which says that 
the landlord ‘may within the said period of 
one month claim to purchase the absolute 
occupancy right at such valueas a Revenue 
Officer may, on application made to him in 
this behalf, fix.’ This the plaintiffs in this 
case admittedly did, and the price has been 
admittedly fixed at Rs. 385. The plaintiffs 
therefore, can ‘claim’ to purchase the holding 
at that price, and in saying that they could 
claim to do so, the Legislature, in my opinion, 
implied a right enforceable at law, for ubi 
jus, ibi remedium. 

It is true that the two published rulings 
of this Court discussed by the lower Court 
were adverse to plaintiffs-landlords. But in 
Bharat Singh v. Dhansingh (1) the plaintiff 
had concealed the true facts, and sued the 
tenant’s vendee as a trespasser, nor had he 
got the holding valued by a Revenue Officer. 
The cases are, th erefore, easily distinguishable, 
but Ismay, J. C., seems to me to have 
incidentally recognized the landlord’s right 
to enforce a sale to himself when he wrote 
(at page 165) “If the price cannot be 
amicably settled the landlord must apply toa 
Revenue Officer and have the value fixed. If 
the tenant is still rectisant, he must then 
bring a regular suit within the period 
prescribed by law. If the holding has been 
already sold the suit would be a suit to 
enforce a right of pre-emption.” But if it 


has not been sold, it must bea claim against 
(1) 14 0. P, L. R. 162, 
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the original tenant to enforce the landlori’s 
claim to purchase, and I find nothing in the 
Act, from which I can infer that such a suit 
is barred. 


Again in Kodubakhsh v. Bishnu (2) though 
the plaintiff malguzars got the value of the 
holding fixed by a Revenue Officer, they had 
given no answer to the tenant’s notice, and 
were held by Ismay, J. C., to have done so 
deliberately, and not to have complied with 
the requirements of the law. Under these 
circumstances, my learned predecessor held 


- that the tenants would have had no right to 


claim specific performance had the plaintiffs 
not been willing to purchase at the price 
fixed by the Revenue Officer, and that the 
plaintiffs were consequently not entitled to 
purchase at the price he had fixed. Butin 
the present case early intimation was given 
to the tenant of the plaintiffs’ intention to get 
the holding valued, and an undertaking to 
purchase at the price that might be fixed, 
which I see no reason to doubt that he could 
have enforced. had the plaintiffs, after pre- 
venting the sale he had contemplated, resiled 
from their undertaking. These cases are, 
therefore, also distinguishable; and though 
the question is not, in my opinion, strictly 
speaking one of specific performance of a 
contract, butof enforcement of a statutory 
right, and mutuality of remedy is, therefore, 
not essential, I find nothing in Mr. Ismay’s 
rulings which preclude my giving effect 
in a case of this sort, in which the plaintiffs 
have done all that can be expected of them, 
to what seems to me their clear right. 


A document whereby a tenant gives up his 
holding to the proprietary body is, as has 
been frequently pointed out by this Court, 
really a surrender though it may be for 
consideration, and be called a sale [sse 
Ganpat v. Trimbak (3)]. No sale deed, 
therefore, is necessary, but the decrees of the 
Courts below will be seb aside, and it will be 
decreed that on the plaintiffs paying into 
Court for the defendant within three months 
Rs. 385 less the amount of their costs in all 
three Courts, they be placed in possession 
of the defendant’s absolute occupancy-holding, 
which the latter will be deemed to have 
surrendered with efect from the next 
agricultural year, but that if they fail to 


(2) 2 N. L. R. 27. 
(3) 5 N. L. R. 97; 3 Ind. Cas, 51. 


1188 INDIAN 


GERTRUDE DANIELLS V. STANLEY DANIELLS, 


make such payment, their suit stand dismissed 
with costs in all three Courts. 
Appeal dismissed, 





(a. c. 3 Bur, L. T. 92.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH. 
Civie Rersrence No. 7 or 1909. 
June 28, 1910. 
Presext:—Mr Justice Hartnoll, Mr. Justice 
Twomey and Mr. Justice Parlett. 
GERTRUDE DANIELLS 
versus 
H. STANLEY DANIELLS. 
Divorce Act (IF of 1869), ss. 10, 17—Divorce, grounds 
for—Legal cruelty. 

Adultery alone is not a sufficient ground for a wife 
to framea petition for asking for a dissolution of 
marriage. The adultery must be coupled with one of 
the other reasons given in section 10 of the Act. 

The evidence showed that the parties quarrelled 
whilst living together and that the respondent struck 
the petitioner and the latter struck the former back 
in self-defence and left him and lived with her brother: 

Held, that the petitioner had not proved sufficient 
cruelty to entitle her to a divorce. 

Smallwood v. Smallwood, 25. and T. 897;381 L. J. 
Mat. 3; 8 Jur. (x. s.) 63; 5 L. T. 324; 10 W. R. 65, 
approved. 

A reference made by the Commissioner, 
Mandalay Division, as a District Judge, under 
section 17 of the Indian Divorce Act (IV of 
1869) for confirmation of a decres for dissolu- 
tion of marriage. 

Judgment. 

Hartnoll, J.—This is a reference made by 
the Commissioner of the Mandalay Division 
sitting as a District Judge under the Indian 
Divorce Act (LV of 1869) under section 17 of 
the same Act for confirmation of a decree for 
dissolution of marriage between Gertrude 
Daniells and H. Stanley Daniells. In her 
plaint Gertrude Daniells asked for a dissolu- 
tion of her marriage with H. Stanley Daniells 
on the ground of adultery. The plaint itself 
is defective, in that it does not disclose a 
ground of action, for adultery alone is nota 
sufficient ground for a wife to frame a petition 
for askivg fora dissolution of marriage. The 
adultery must be coupled with one of the 
other reasons given in section 10 of the Act. 
When the petition was heard, the petitioner 
endeavoured to show that her husband had 
been guilty of cruelty. Only she and he were 
examined. She stated that he had been 
imprisoned, that when he came out of the jail, 
they lived apart for about five years, that she 
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then re-joined him but that she merely resid- 
ed ia his house and did not resume married 
relations as she had heard that he had been 
unfaithful to her; that they quarrelled whilst 
living together and that he struck her and she 
struck him back in self-defence, whereupon 
she left him and lived with her brother. This 
is the only evidence she gives of cruelty. She 
has four children by him and stated that 
he had recently given her money for the up- 
keep of the children. In his evidence he said, 
that when they lived in the same house after 
his release from jail, they quarrelled and that 
she hit himon two separate occasions and he 
hit her back—that she hit him first and he 
hit her back. He allows that he has been 
living in adultery with various women, as his 
wife would not live him. The evidence, to 
my mind, is quite insufficient to establish legal 
cruelty. Looking at the two statements 
together it is not clear whether he struck her 
first or she struck him. But, even assuming 
that her version is correct, she has not proved 
sufficient cruelty to entitle her to a divorce. 
In the case of Smallwood v. Smallwood (1) it 
was held that a single act of personal violence 
by the husband towards the wife, not pro- 
ducing any considerable injury to the person 
and not repeated, is not, though unwarrantable, 
sufficient to found a decree of judicial separa- 
tion. The learned Judge in that case wrote 

That the conduct of the respondent was 
unwarrantable is true, but I have examined 
the cases referred to and find in each of them 
not merely one violent actcommitted under 
excitement and not producing any considerable 
injury to the person but repeated acts 
furnishing such evidence of saevitia as 
warranted the Court in concluding that the 
wife could not cohabit in safety with sucha 
husband and was, therefore, entitled to the 
protection of the Court.” 

I would, therefore, not confirm the decree 
for dissolution of marriage, and would direct 
the Commissioner to inform the parties that 
the decree is not confirmed, with the result 
that the marriage between them continues to 
exist and is not dissolved, and to report to 
this Court that he has done so. 

Twomey, J,—I concur. 

Parlett, J,—I concur. 


Petition not confirmed. 


(D 28. and T. 397; 31 L. F Mat. 8; 8 Jur, (N. s: 
63; 5 L. T. 324; 10 W. R. 65. 
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SECRETARY OF STATE V. JOHN MOMENT, 


(s. c. 8 Bur. L. T. 98.) 

LOWER BURMA CHIEF COURT. 
Miscettanzous CIvIL Apenication No. 36 
or 1910. 

June 27, 1910. 

Present:—Mr. Justice Hartnoll and 
Mr. Justice Parlett. 

Tar SECRETARY or STATE ror INDIA 
ix COUNCIL—Appuicaxt 
Versus 


JOHN MOMENT— RESPONDENT. 

Privy Council, leave to appeal to—Civil Procedure 
Code (Act XIV of 1882), s. 600—Suit Sled in 1906— 
New Code. 

Ina suit filed by the respondent the applicant 
pleaded inter alia that a Civil Court had no jurisdic- 
tion to entertain a suit under section 41 (b) of the 
Lower Burma Town and Village Lands Act. The first 
Court dismissed the suit on the preliminary point. On 
appeal a Full Bench* held thatthe particular section 
was ulira vires of the the Legislative Council of 
Lientenant-Governor of Burma. The case was 
remanded to the first Court to be heard on its merits. 
The applicant asked for leave to appeal tothe Privy 
Council on the point decided by the Full Bench: 

Held, that no leave could be granted under section 
600 of the Civil Procedure Code, 1882, inasmuch as 
the respondent’s suit may be dismissed in which case 
the granting of the certificate might put him to 
needless expense: 

Heid, also, that the suit having been filed in 1906 the 
provisions of the new Code of 1908 did not apply. 

Mashedee Khan v. B. Mahomed Azim, 5 L. B. È. 148; 
3 Bur. L. T., 54; 5 Ind. Cas. 980, approved. 


The Government Adovcate, for the Appli- 
cant, 

Mr. Pennell, for the Respondent. 

Judgment. 

Hartnoll, J.—In Civil Regular Suit No. 
304 of 1906 of the Original Side of this 
Court the respondent, John Moment, sued the 
applicant, the Secretary of State for India 
in Council, to recover Rs. 2,406-8-G with 
interest as compensation for an alleged 
damage done to his property. The written 
statement pleaded that the Civil Court had no 
jurisdiction to determine the suit by virtue of 
the provisions of section 41 (b) of the Lower 
Burma Town and Village Lands Act. By 
consent of the parties the question as to the 
jurisdiction of this Court to entertain the suit 
was tried as a preliminary issue, and tbe 
learned Judge on the Original Side held 
that this Court had no jurisdiction to entertain 
the suit and aceordingly dismissed it. The 
respondent then preferred an appeal toa 
Bench of this Court, one of his grounds being 





* For the Full Bench Judgment see 8 Ind. Cas. 
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that the provisions of section 4 (b) of the 
Lower Burma Town and Village Lands Act 
were uliva vires of the Lientenant-Governor 
of Burmain Council. The Bench, that heard 
the appeal, referred to a Full Bench of this 
Court under section 11 of the Lower Burma 
Courts Act, 1900, for decison the question as 
to whether section 41 (b) of the Lower Burma 
Town and Village Lands Act was ultra vires 
of the Legstiative Council of the Lieutenant- 
Governor of Burma. The Full Bench, by a 
majority of three Judges to one, answered 
the question in the affirmative. In 
accordance with this decision the Bench 
hearing the appeal set aside the decree 
passed on the Original Side and remanded the 
case back for the trial on the other issues 
framed and on such other issues as may be 
framed. 

This application is now made for a 
certificate that the case is a fit one for appeal 
to His Majesty in Council within the meaning 
of section 109 (c) of the Code of Civil Pro- 
cedure, 1908, as the applicant is desirous of 
appealing from the order of the Fall Bench 
referred to above. At the hearing it was 
urged on behalf of the respondent that if any 
order was to be appealed against it should be 
the order of the Bench remanding the suit for 
trial, and further that the new Code of Civil 
Procedure, 1908, was not applicable but the 


. old Code of 1882, since the suit was filed on 


the 8th September, 1906. The learned Govern- 
ment Advucate asked leave to amend his 
application, if we held in favour of the re- 
spondent on either or both of these points. 

In my opinion, if a certificate be granted, it 
should be in respect of the order remanding 
the suit for trial and not in respect of the 
decision of the Full Bench on the reference 
under section 11 of the Lower Burma Courts 
Act. The remancing order was the order, 
that disposed of the case, and this latter 
order would seem to be the one to be appealed 
against, if any appeal be allowed at the 
present stage. Again, 16 would seem to me 
that the certificate should be applied for 
under the provisions of the Code of 1882, 
as the suit was instituted in 1936, and 
as on that date rights of appeal were govern- 
ed by the old Code. The reasoning adopted 
in the case of Mashedee Khan v. Mohomed 
Azim (1), would appear to be equally appli- 


cable to this case. and I would further 
(1) 5 L. B. R. 148; 3 Bur. L. T. 645 5 Ind. Cas, 980, 
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refer in this connection to section 154 of the 
Code of 1908, which is now in force. 

But the main point for decision is as to 
whether a certificate should be granted at the 
present stage. It could only be granted 
under the last words of the first paragraph 
of section 600 of the Code of 1882, since the 
pecuniary value of the suit is far below 
Rs. 10,000. The applicant urges the import- 
ance of the question tnat is at issue, and the 
urgent necessity of getting it settled by the 
Judicial Committee of the Privy Council as 
soon as possible, since the Local Govern- 
ment are now much embarassed and are on 
the horns of a dilemma as to whether 
they should proceed in the Civil or Revenue 
Courts in cases where section 41 (b) of the 
Lower Burma Town and Village Lands Act is 
applicable—that there must þe this 
uncertainty until the matter is set at rest by 
the Judicial Committee of the Privy Council. 
It was also urged that the decision might 
affect other laws. On the other hand, the re- 
spondent urged that he should not be put to the 
expense of an appeal tothe Privy Council, 
that in such a case his expenses would 
amovut to the sum he was claiming, and 
further, that if his suit was ultimately 
dismissed, this appeal, as far as he was con- 
cerned, would be quite unnecessary. The 
learned Government Advocate stated that 


he did not wish a stay of proceedings in ° 


the suit, that ib could go on and be decided, 
that Government did not wish to appeal on 
any question of damages and that all that 
Government wished to appeal against was 
the decision arrived at by the Full. Bench. 
In my opinion, the decision against which 
itis desired to appeal is clearly a fit one 
for the decision of the Judicial Committee 
of the Privy Council as far as its im- 
portance is concerned, but looking at the 
matter from the point of view of the respond- 
ent I am of opinion that no certificate should 
be granted at the present stage. His suit 
may be dismissed in which case the granting 
of a certificate might put him to needless 
expense. There appears to be no provision 
of the Code by which this Court can put the 
applicant upon terms. If special leave be 
asked for the Judicial Committee may possibly 
think fit to grant leave upon terms; but I do 
not see that this Court has the power to do 
so. ln view of the opinion at which I have 
arrived and the reason therefor, it is unneces- 
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sary to discuss, whether the fact that the suit 
involves a less sum than Rs. 10,000, should 
debar the granting of a certificate. That 
matter may possibly come up for decision if 
the respondent is successful in his suit. 

I would refuse the certificate and dismiss 
the petition. I would also allow the respond- 
ent as costs three gold mohurs. 

Parlett, jJ.—The respondent sued the 
applicant for compensation for damages to his 
house. Applicant pleaded inter alia that the 
Court had no jurisdiction by reason of the 
provisions of clause (b) of section 41 of the 
Lower Burma Town and Village Lands Act. 
By consent the question of jurisdiction was 
tried asa preliminary issue and was decided in 
applicant’s favour and the suit was dismissed. 
The respondent appealed on the ground, among 
others, that clause (b) of section 41 of 
the Lower Burma Town and Village 
Lands Act was ultra vires and a Full 
Bench of this Court having by a majority 
decided that it so, the respondent’s appeal was 
allowed and the case was remanded for trial 
onthe other issues framed and on such 
other issues as might be framed. It is still 
pending, and proceedings have not been stay- 
ed. Application is now made for a certifi. 
cate that, though the amount or value of the 
subject-matter in dispute is less than 
Rs. 10,000, the case is otherwise a fit one 
for appeal to His Majesty in Council, I agree 
that the application should be dealt with 
under the Code of Civil Procedure, 1882. 

I also agree that the question of the 
validity or invalidity of the clause of the Act 
in question is one of great public importance 
and that its final decision at the earliest con- 
venient date is desirable. But we are not 
asked to certify thas a substantial question 
of law has arisen which it is in the public 
interests to have authoritatively determined 
without delay nor does the Code empower us 
to grant such a certificate, nor to refer any 
such question for the decision of the Privy 
Courcil. Sections 595 and 600 require 
the certificate to be that the case is a fit one 
for appeal to His Majesty in Council, and, 
in my opivion, such a certificate would imply 
that we considered that there was a case 
between the parties which should be appeal- 
ed, and that such appeal would involve a ques- 
tion of importance. I do not think a certifi- 
cate should be granted unless we are satisfied 
that the case is in all respects, a fit one for 
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appeal to His Majesty in Council. In the 
present case the applicant, as defendant, has 
pleaded that the plaintiff has suffered no 
damage and that he has paid compensation 
for the partial demolition of the buildings 
to the plaintiff, who has received it. If 
either of these points is established, the suit 
will fail and the present applicant will 
have no grounds for appealing, as against 
the plaintiff. Under the circumstances, there- 


fore, if the certificate now sought were 
granted, the determination by the Privy 
Council of the important question con- 


stituting the ground for seeking it, might 
not merely be unnecessary to the final deci- 
sion of the case between the parties, . but 
might even in no way affect that decision. 
However important a question may be, and 
however desirable its speedy determination, 
I do not think that merely because such 
a question has arisen in a case we should, 
therefore, certify it asa fit case for appeal 
- to “His Majesty in Council, when it appears 
possible that the final decision of the case- 
may not depend on the determination of that 
question. The certificate is as to the fitness 
of the case not as to the existence of 
a question the answer to which may, 
perhaps, in no way affect the decision of the 
case. To adopt a contrary view would, in 
my opinion, amount to referring for decision 
what might eventually prove to be merely 
an abstract question of law, and the Code of 
Civil Procedure does not empower this Court 
to do that. 

I concur inrefusing the certificate and in 
dismissing the petition. 
i Petition dismissed. 





(s. c. 3 Bur. L. T. 95.) ` 
LOWER BURMA CHIEF COURT. 
MITSCELLANEOUS Civiu APPRAL No. 162 
or 1909. 
1910. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
. and Mr. Justice Parlett- 
PANA SEENEER—Derenpant—A PPELLANT 
Versus 
ANA MAHALINGAM AND ANOTHER— 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XL, r. 1— 
Receiver—“Just and convenient”. 
The words “jast and convenient” in Order XL, 
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rule 1 of the Code of Civil Procedure, 1908, are verY 
wide and were adopted from the English Jadicature 
Act. A few of the principles on which the Courts of 
Equity act in England are as follows:— 

(1) The discretion is to be exercised with the 
greatest care and caution and it must be guided by 
law. A receiver is to be appointed on the principle 
of preserving property pending the litigation which 
is to decide the rights of the parties to the property. 

(2) If the relief sought by adefendant is not con- 
nected with the subject-matter of the plaint the 
defendant must, if he desires a receiver, institute an 
action of his own for such purpose. 

(8) A receiver is not appointed except on special 
grounds at the instance of a person alleging a mere 
legal title against another party in possession of im- 
moveable property who also claims to hold by a like 
legal title. 


Appeal against the order of the District 
Court, Hanthawaddy, passed on the 6th 
December 1909, in Civil Miscellaneous No. 
174 of 1959, appcinting a bailiff of the Court 
receiver of the property, which is the subject- 
matter of the suit. 

Mr. N. N. Burjoijee, for the Appellant. 

Mr. J. R. Das, for the 1st Respondent. 

Mr. Ginwalla, for the 2nd Respondent, 

Judgment. 

Fox, C. J—On the 4th March 1909 A. M. 
Mahalingam Pillay instituted a suit (No. 
26 ‘of 1909) in the Sub-Divisional Court of 
Kyauktan against Pana Seenee for Rs. 2,036, 
made up of Rs. 1,6)0 due upon what he 
termed a tenancy-bond, and Rs. 400 principal 
and Rs, 36 interest due on a promissory- 
note. The so called tenancy-bond is a lease 
until the end of the agricultural year 19C8-9 
of three paddy field holdings (Nos 37-36-32) 
of an area of 175 acres in all, at arent of 
Rs. 1,600 baskets of paddy. Seenee’s defence 
to the suit was on the lines of the claim in 
the suit he subsequently brought in the 
District Court. The suit in the Sub.Divi- 
sional Court has not yet been tried. On 
the 7th July 1909 Ssenee applied to the 
District Court to withdraw it from the Sub- 
Divisional Court and -to try it itself. 
Pillay’s Advocates opposed the transfer, 
but the District Judge merely made an 
order staying proceedings in the snit until 
farther orders. 


On the 8th March 1909 Pillay instituted 
another suit (No. 17 of 1909) against Seenee 
in the District Court for Rs. 3,440-6-0 upon 
a deed of mortgage dated the 6th June 
1908 mortgaging the crops of the year 
1908-09 of three other pieces of paddy 
land (after deducting 1300 baskets of paddy 


1192 
PANA SRENER 8. ANA MAHALINGAM. 


. due for rent) and a number of cattle 
_ and some agricultural implements, to secure 
‘the principal sum of Rs. 3,000 and interest. 
On the same date attachment before judg- 
ment was applied for and a conditional 
order was granted, but the attachments 
were subsequently withdrawn and cancelled 
by the Court. Seenee’s defence in the suit 
is also on the lines of the plaint in his 
suit against Pillay. This suit Seenee in- 
stituted on the llth June 1909. It is against 
Pillay and a Chetty to whom Pillay mort- 
gaged some of the land which is involved 
in the suit. Seenee alleges in the suit (No. 
56 of 1909 of the District Court) that he 
owned nine holdings of paddy land, and 
worked them with the aid of advances made 
by a Chetty up to 1904. Subsequently, he 
took advances from Pillay for the purpose 
„of working the land, and being illiterate and 
having implicit faith in Pillay, he from time 
to time signed such documents as Pillay 
asked him to sign, the course of dealing be- 
tween them being that, at the end of the 
harvest of each year, Pillay received the 
proceeds of sale of the crops and on making 
up accounts, would inform him what was 
due on the whole account, taking a document 
for whatever was due. He admits that on 
the 5th July he signed a mortgage for 
Rs. 7,000 for the amount stated by Pillay 
to be then due by him, and thereafter he 
Signed promissory notes for sums borrowed 
and for amounts represented by Pillay to be 
due by him on the state of accounts between 
them. He says that in October 1906 he 
bought a paddy field from Pillay for the 
-price of Rs. 3,800 for which he executed a 
promissory-note. He admits that on the 
6th November he executed a document which 
is on its face a sale-deed of ten paddy land 
holdings for Rs. 12,000 on that day paid by 
Pillay to Seenee, but he says that Pillay 
represented to him that the document was 
a mortgage of the nine holdings which he 
owned in 1905-6 and that Rs. 12,000 was 
then the amount due by him on the account 
between them. He says he continued in 
possession of all of the lands, and paid 
monies towards satisfaction of what was due 
by him, and also took further small sums from 
Pillay. 
In April 1908, Pillay represented that 
Rs, 15,860-15-6 was the amount due by him 
and he executed a promissory-note for 


INDIAN OASES. 


[1910 


Rs. 3,900. to cover the excess over the 
Rs. 12,000 due on what he was told was a 
mortgage. Further dealings took place, and 
on the 16th June 1908, he executed a mort- 
gage of his cattle and growing crops for 
Rs. 3,000. He says that this document, 
on which suit No. 17 was brought by Pillay, 
was not truly explained to him. The docu- 
ment represents the land, the crops of which 
were mortgaged, as belonging to Pillay. He 
says he did not agree that he was the tenant 
of the iands or that he was to pay rent 
for them, and he charges that the docu- 
ment was obtained by fraud and misrepresenta- 
tion on the part of Pillay as tothe true pur- 
port of it. i < 

Again in July 1903, Pillay reguired him to 
sign a document which he said was a bond 
evidencing the balance then due by him, 
This is thetenancy bond sued upon in Suit 
No. 26 of 1909, 

Finally, Seenee charges that, by mis- 
representation and fraud, Pillay deceived 
him and induced him to give and execute 
several documents. He claims to redeem 
all the properties for such sum as may, 
on a proper account being taken, be found 
due by the Court. He seeks this against 
the Chetty defendant as well as against 
Pillay on the ground that the Chetty 
had notice that Pillay was not the owner 
of the lands, but was only a mortgagee of 
them. 

Pillay admits in his written statement that 
on the date (6th November 1906) of the 
deed of sale of land he promised to allow ‘ 
Seenee to re-purchase the lands provided 
he paid all sums due by him for principal 
and interest within 18 months of the deed 
of sale He says that after the expiration 
of that time he called upon Seenee to pay 
what was then due, namely, Rs. 17,071-1-0 
but Seenee was unable to pay, and gave the 
mortgage for Rs. 3,000 over his standing 
crops and cattle and executed a promissory- 
note for Rs. 2,074. He denies having made 
any misrepresentation and says that Seenee 
knew perfectly well what documents he was 
signing. The Chetty defendant inter alia 
denies that he had notice of Seenee’s interest 
in the property. 

On the 12th October 1902. Pillay applied 
to the District Court to appoint a Receiver to 
take charge of the lands in suit, to let them 
out and to realise and collect the profits and 
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. to manage the same (presumably the lands) 
pending the decision of the suit. In his aff- 
davié in support of the application he says 

(that previous to 1909, ha had leased out 
a portion of the lands to other people and 
-had received rents from them, but since 
the beginning of 1909, Seenee had taken 
forcible poseession of all the lands, and 
-had kept other tenants from working the 
holdings leased to them. He had also not 
paid either rent or interest, nor had he 
even paid the Government revenue. He 
was not even cnitivating about 82 acres of 
land, and would not allow any one else to 
do so. If Seenee was allowed to continue 
appropriating all the rents and profits and 
having lands uncultivated, irreparable loss 
would be‘ suffered by the owner. He was 
also apprehensive that Seenee, who, he 
alleged was a man without means of his 
own, wonld again not pay him Government 
revenue, and would not pay him anything, 
and that he would suffer great loss even 
if the suit were dismissed. 

Seenee in a counter-affidvait absolutely 
denied that Pillay had ever been in posses- 
sion of any of the lands, and put the blame 
for some of the lands not being cultivated 
on Pillay. ` 

He called attention to the fact that al- 
though the suit was instituted in June, no 
application for the appointment of a Re- 
ceiver had been made until four months 
afterwards, that is, after expenses of cultiva- 
tion had been incurred. 

The Chetty defendant put in a petition 
on the 3rd December 1909, also praying 
for the appointment of a Receiver. This 
was apparently to support Pillay in his ap- 
plication. 

The District Judge by an order of the 
8rd December, 1909, appointed the Bailiff 
of the Court Receiver, and authorized him 
to deal with the property which is the 
subject-matter of the suit (No. 56 of 1909), 
and of tho other suit (No. 17 of 1909) 
—to collect the rents of the lands, to 
make arrangements for the reaping of the 
crops so far as may be necessary, and also 
to arrange for the cultivation of the lands 
for the future. 

The learned Judge considered that the 
case was essentially one in which it was 
“jasi and convenient” that a Receiver 
should be appointed, and by his order he 
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granted more than even Pillay’s Advocates 
had ventured toask for. The Judge must 
have been under a misapprehension as to 
the contents of the mortgage-bond sued on 
in suit No. 17 of 1909. It dealt only with 
the crops grown or to be grown in the 
year 1908.09, and did not give Pillay any 
right to future crops. Presumably on that 
account, Pillay’s Advocates did not askin 
his petition that a Receiver should take 
possession of and deal with the crops of 
1909-10. The part of the order authoriz- 
ing the Receiver to make arrangements 
for the reaping of the crops was not justi- 
fied and in any case it must be ordered 
that the Receiver hand over to Seenee the 
proceeds of sale of the crops. 

The appeal, however, is against a Re- 
ceiver having been appointed at all; and 
it must be considered whether it was a 
proper case for the appointment of a Re- 
ceiver, 

In the first place, the suits by Pillay may, 
for the purpose of the question to be con- 
sidered, be left out of consideration, Those 
suits were not being heard with Suit No, 56 
and in one suit a mere personal decree is 
asked for, for amounts alleged to be due for 
rent and on a promissory-note; and in the 
other a mortgage-decree is asked for, in re- 
spect of property which is not the subject- 
matter of Sait No. 56, 


The learned Judge adopted the words of 
the Legislature in Order XL, Rale 1, when 
he said it appeared to him “ just and 
convenient” to appoint a Receiver. The 
words are very wide, and ‘were adopted 
from the English Judicature Act. There 
can be no doubt that they were intended 
by the Legislature to be applied in the 
same way and according to the same princi- 
ples as have been adopted by Courts of 
Equity in England, but it is unfortunate 
that no guide is afforded by the Indian 
Legjslaiure as to those principles, and 
Mofussil Judges may fora time adopt them 
according to their own unguided ideas as 
to what is equitable. 


I propose to refer to a few of the 
principles on which Courts of Equity act, 
and instead of quoting the cases on which 
the observations are founded, to refer only 
to passages in a treatise which is available 
to Judges in this province, and to which 
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they should refer before granting an applica- 
tion for a Receiver. 

The appointment of Receiver is a matter 
which rests in the sound discretion of the 
Court. Discretion means discretion guided by 
law, and should be exercised with the 
greatest care and caution. A Receiver is 
appointed on the principle of preserving 
property pending the litigation which is to 
decide the rights of the parties to the 
property (Woodroffe on Receivers pp. 31—3). 


Formerly in England, a defendant could 
not apply for a Receiver before decree, but 
now a defendant may do so, subject to 
the condition that he asks for some relief 
which is connected with the subject-matter of 
the plaintiff's claim and his right to which 
is in issue in the plaintiff’s suit. If the relief 
sought by a defendant is not connected 
with the subject-matter of the plaint, the 
defendant must, if he desires a Receiver, 
institute an action of his own for such 
purpose (Woodroffe on Receivers p. 61). 

A Receiver is not appointed except on 
special grounds at the instance ofa person 
alleging a mere legal title against another 
party in possession of immoveable property 
who also claims to hold by a like legal 
title (Woodroffe on Receivers p. 143). 


In the present case there can be no 
doubt that Seenee was in actual posses- 
sion of the lands at the time the suit was 
- brought. Pillay has not brought a suit to 
eject him and obtain possession of the 
lands. The Chetty defendant has not brought 
a suit to enforce his mortgage over them. 
The principal defendant, Pillay, merely seeks 
to have Suit No. 56 dismissed with costs, 
and if he is successful in it he can get 
nothing else done in this suit. The Court 
could not in this suit make a decree in 
his favour for possession of the lands, and 
it could not order the Receiver to deliver 
over to him the lands or the proceeds of 
sale of the crops or the rents and profits 
received. On the dismissal of the suit the 
Receiver would necessarily be discharged, 
and since Pillay claims no relief in this 
suit, the only order that could be made 
would be an order for the Receiver to 
deliver back the possession of the lands to 
the person in whose possession they were when 
the receiver obtained possession, and to deliver 
over to that person also all that the Re- 
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ceiver had obtaiued in connection with the 
land. 

The case was not, in my opinion, one in 
which a Receiver should have been ap- 
pointed. 

I would allow the appeal and direct that 
the Receiver be discharged and that he 
deliver over the lands, the proceeds of sale 
of crops, and the rents and profits he has 
received to the plaintiff Seenee. I would 
also order the defendants to pay the 
plaintiff’s costs on the application and on 
this appeal— three gold mohurs being allowed 
as Advocate’s fee in this Court. 

Parlett, J.—I concur. 

Appeal allowed. 


(s. c. 3 Bur. L. T. 98.) 

LOWER BURMA CHIEF COURT. 
Frest Crvit Appear No. 44 or 1910. 
June 27, 1910. 
Present:—Mr. Justice Hartnoll and 
Mr. Justice Parlett. 

S. A, PEREIRA—PLAntire—APPRLLANT 

versus 
F. C. PEREIRA—Derexpantr—ResponDent, 

Divorce—Judicial separation may be decreed on a 
petition for dissolution of marriage. 

The petitioner sued for the dissoiution of her 
marriage with the respondent on the grounds of 
adultery, cruelty and desertion. The lower Court dis- 
missed the petition holding that cruelty and deger- 
tion were not proved and that there had been great 
delay in bringing the suit: 

Held, that the delay ought not deprive the peti- 
tioner of the modified form of relief, viz., judicial 
separation, which she asked for in appeal: ‘ 

Held, also, that a petitioner may on a petition for 
the dissolution of her marriage obtain a decree for 
judicial separation. 

Harrison v. Harrison, (1864) 33 L. J. Mat. 44; 3 Sw. 
& Tr. 362; 10 Jur. (xN. s-) 871; 10 L. T. 188; 12 W. R. 
808; Duplany v. Duplany, (1892) L. R. P. 53; 61 
L. J. P. 49; 66 L. T. 267; Bromfield v. Bromfield, (1872) 
L. J. 41 P. and M. 17; 26 L.T. 264; Smith v. Smith, 
1 Sw. and Tr, 359; 28 L. J. M. 27; 7 W. R. 382, 
referred to. 

Appeal from the decree of the Judge on 
the Original Side, dated the 14th March 
1910, in Civil Regular No. 40 of 1910, 
dismissing appellant’s petition for dissoln- 
tion of marriage. 

Mr. Naidu, for the Appellant. 

Judgment. 

Hartnoll, J.—In this case, Sarah Amelia 
Pereira sued Frank Charles Pereira ask- 
ing for a decree for dissolution of marriage 
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on the grounds of adultery, cruelty and 
desertion. The petition was heard “ex parte.’ 
The learned Judge on the Original Side 
“found the adultery proved, but found that 
the evidence as to cruelty was unreliable. 
He also found that there had been great 
delay in presenting the petition and so dis- 
missed it. This appeal has accordingly 
been laid and it is urged that the cruel- 
ty is proved, that there has been no un- 
reasonable delay in bringing the suit and 
no such delay as to lead to the conclusion 
that the ‘petitioner had connived at the 
adultery or was wholly indifferent to it, that 
the delay (if any) in bringing the suit was 
amply explained by the want of means on the 
part of petitioner who was dependent on her 
sister for maintenance and support, and that 
as the learned Judge did not consider the 
evidence as to the adultery unreliable, he 
should at least have granted a decree for 
judicial separation. Further, though deser- 
tion is not pleaded in the grounds of appeal, 
at the hearing it was urged that desertion was 
proved. 


As regards desertion of petitioner by .re- 
spondent, I am of opinion that no such deser- 
tion is proved. The petitioner states that 
she left her husband in 1908, and that she 
has not re-joined him since. She states that 
the adultery began some five years or so ago. 
That would be in 1905 or so—some time 
after she states that she left him. It does 
not appear that she has ever called on him 
to resume marital relations. 


Legal cruelty, I also consider, has not been 
proved. There is only evidence of one 
specific act of violence. Makin states that 
about 7 years ago, she saw the respondent 
strike the petitioner with his fist on the 
body—that they were struggling together. 
There is ro evidence as to how the quarrel 
began nor as to the severity of the blow. 
As regards the evidence of the petitioner 
being treated in the Dufferin Hospital, some 
17 years ago, there is nothing to show what 
she was being treated for. Her daughter 
says that her father always treated her 
mother harshly. There is, in my opinion, no 
such evidence of danger to petitioner's life, 
limb or health, bodily and mental, as to justify 
a finding that legal cruelty is proved. 

The adultery appears to meto be proved. 
There is the evidence’ of the daughter and 
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Mrs. Hussey and there is no reason to 
disbelieve it. 

The question remains whether the petitioner 
is entitled to a decree for judicial separation. 
There seems to have been no condonation 
nor connivance on the part of the petitioner 
of her husband’s adultery and it may well be, 
that want of means has been the cause of 
delay in filing the petition. The question 
of delay in filing a petition was discussed 
in the case of Harrison v. Harrison (1). The 
delay that has occurred, should not, in my 
opinion, deprive petitioner of the modified 
form of relief that she now asks for. 

The further question arises as to whether 
she, on a petition for the dissolution of her 
marriage, can obtain a decree for judicial se- 
paration. In he case of Duplany v. Duplany 
(2) which was a case similar to this, the 
petitioner was allowed to convert her 
petition for divorce into one for judicial 
separation and she was given a decree for a 
judicial separation, although, she was found 
to have left her husband withont reasonable 
cause. The case of Bromfield v. Bromfield 
(3) is another case, where, though the suit 
was for dissolution of marriage, on the charge 
of cruelty only being established, a decree for 
judicial separation was granted in spite of the 
objection of the respondent. In the present 
case the respondent has not appeared to 
defend the suit at the hearing on the original 
side nor on appeal. The case of Smith v: 
Smith (4) is another instance of acase where, 
though the wife asked for a dissolution of 
marriage on the ground of desertion and 
adultery, a judicial separation was granted on 
the adultery only being proved. 

In the present case, it seems to be clear 
that the husband is living in adultery, and I 
am unable to find any evidence of connivance 
on the part of the petitioner. I would set 
aside the decree of the learned Judge on the 
Original Side and grant petitioner a decree 
for judicial separation. 

I would make no order as to costs. 

Parlett, J.—I concur. 

Appeal allowed. 

(1) (1864) 33 L. J. Mat. 44;3 Sw. & Tr. 362; 10 


Jur. (x. s.) 371; 10 L. T. 138; 12 W. R. 808. 
(2) (1892) L. R. P. 58; 6l L. J. P. 49; 66 L. T. 
267 


(3) (1872) L. J. 41 P. & M. 17; 26 L. T. 264. 
(4) 1 Sw. & Tr. 359; 28 I. J. M. 27; 7 W. R. 382. 
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KYINAN V. SET LAN. 


(s. c. 3 Bur. L. T. 100.) 

LOWER BURMA CHIEF COURT. 
SEGOND OIvIL APPEAL No. 150 or 1909. 
May 3, 1910. 

Present: —Mr, Justice Twomey. 
KYINAN—-DEFENDANT—ÅPPELLANT 
Versus 


SET LAN— RESPONDENT. 

Limitation Act (XV of 1877), 8. 26— Right of way— 
“As of right”—Private right of way—Origin—Special 
damage—Acquiescence. 

An enjoyment as of right must be “nec vi nec clam 
mec precario”. In section 26 of the Indian Limitation 
Act the conditions “nec vi nec clam” are separately 
provided for in the words “peaceably and openly”. 
It seems probable, therefore, that the special force of 
the qualification “of right” lies in the words “nec 
precario” which would exclude enjoyment by the 
caprice or the mere will or favour of the owner of 
the servient tenement., 

Considerations of “special damage” do not arise at 
all in the case of a private right of way. 

Mere acquiescence is enough; it is not necessary to 
show how the right originated. 

Arzan v. Rakhal Chunder Roy Chowdhry and The 
Secretary of State, 10 ©. 214; Maung Than Zan v. U 
San Win, 2 L. B. R. 134, approved. 

Gardner v. Hodgson’s Kingston Brewery Company, 19 
T. L. R. 458; 72 L. J. Ch. 658; (1903) A. O. 229; 88 L. 
T. 698; 52 W. R. 17, referred to. 


Appeal against the decree of the District 
Court, Tharrawaddy, passed on the 19th 
March 199, in Civil Appeal No. 24 of 
1909, dismissing the appeal of appellant 
(defendant) against the decree of the Town- 
ship Court of Tharrawaddy passed in Civil 
Suit No. 290 of 1908 

Mr. Lambert, for the Appellant. 

Mr. Agabeg, for the Respondent. 

Judgment.—tThe facts in this case 
are practically undisputed. The plaintiffs 
occupy a house clese to the defendant’s house 
and claim a private right of way through 
the defendant’s compound which lies between 
their houses and the bazaar at Thonze. It 
has been proved satisfactorily that the plain- 
tiffs and their predecessors-in-title have used 
the pathway in question for upwards of 
twenty years, and there is no evidence that 
the defendant orhis predecessors ever prevent- 
ed or interfered with this user until the 
present cause of action arose. It is quite 
clear that the way has been “peaceably and 
openly enjoyed” by the plaintiffs “without 
interruption and for twenty years” as 
required by section 26 of the Limitation Act. 
The only question raised in this appeal is 
whether the plaintiff's enjoyment of it has 
been by the plaintitt “as an easement and 
as of right.” The words “as an easement” 
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were apparently inserted in thissection merely 
for the purpose of excluding cases where 
the dominant tenement and the servient 
tenement are vested in the same person. In 
such cases there could be no question of 
easement. The matter for decision is, there- 
fore, narrowed down to the interpretation of 
the expression “as of right.” This is a well- 
known legal expression and it was discussed 
fully by the House of Lords in the case of 
Gardnerv. Hudgson’s Kingston Brewery Company 
(1), from which an extract is given in Mr. 
Justice Fox’s judgment in Tha Zan v. San Win 
(2). Inthe House of Lords’ case the Lord 
Chancellor remarked that “as of right” does 
not and cannot mean a user enjoyed from 
time to time at the will and pleasure of the 
owner of the property over which the user 
is sought. The right claimed was disallowed 
because it was shown that the claimant 
paid a sum of 15 shillings a year to the 
owner of the land and this payment was held 
to be inconsistent with the existence of the 
alleged easement. Lord Ashbourne thought 
that the case would be perfectly clear in 
favour of the plaintiff, but for the payment 
of the 15 shillings a year, Lord Davy remark- 
ed that “an enjoyment as of right must 
be nec vi nec clam nec precario,” and lie went 
on to say that the plaintiff had shown that 
the enjoyment was not either vi or clam but 
failed to prove that it was not precario 
(having regard to the annual payment of 15 
shillings). . 

In section 26 of the Indian Limitation Act, 
the conditions “nec vi nec clam” are separately 
provided for in the words “peaceably and 
openly.” It seems probable, therefore, that 
the special force of the qualification “of 
right” (as contemplated by the Legislatare 
in framing section 26) lies in the words 
“nec precario” which would exclude enjoy- 
ment by the caprice or the mere will or favour 
of the owner of the servient tenement. 


There is nothing in the present case to show 
that the user has been by the will or favour of 
the appellant. His permission was never 
asked nor is there any evidence that he ever 
attempted to hinder the plaintiffs in their 
free and open enjoyment of the way until he 
lately put up a fence across it and thus im- 
mediately gave rise to the present suit. It is 

(1) (1903) A. C. 229; 19 T. L. R, 458; 72 L. J. Ch. 
558 ; 88 L. T. 698; 52 W. R. 17. 

(2) 2 L, B. R. 134. 
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argued on behalf of the appellant that mere 
acquiescence will not constitute enjoyment 
“as of right” and that the plaintiff ought to 
show how the right originated. I donot think 
that this view is correct. The Caleulta High 
Court held in Arzan v. Rakhal Chander Roy 
Chowdhry and The Secretary of Siate (3) that it 
is not even necessary for the purpose of acquir- 
ing a right-of-way under the Limitation Act 
that the enjoyment of the easement should 
be known to the servient owner, if the user 
is “peaceably and openly” exercised. A case 
like the present when the owner of the servi- 
ent tenement looked on while the pathway 
was being used day after day for over twenty 
years ig much stronger. The circumstances 
are sufficient to raise a strong presumption 
in favour of the plaintiffs and this presump- 
tion has not been rebutted by proot that the 
defendant ever exercised or asserted in any 
way the contradictory right of closing the 
pathway. I think there can be no doubt that 
the plaintii’s enjoyment has been enjoyment 
“as of right” within the meaning of sec- 
tion 26. . 

The District Judge refers to the question 
of “special damage” but this would be material 
only if theright claimed were a pubiic right 
of way. Considerations of “special damage” 
do not arise at all in the present case. The 
relief is also inappropriate to the case of a 
private right of way. The right should be 
confirmed to the plaintiffs only as owners of the 
house, (2.¢., the dominant tenement), in respect 
of which they claimed the right. The public 
have no right-of-way. The defendant should 
not be prevented from fencing his compound 
so longas he allows the plaintiffs reasonable 
means of passing and repassing by the path 
A—B shown on the plan in the proceedings. 
An opening with or without a gate must be 
left for this purpose. 

The decrees of the lower Vourts will be 
modified accordingly. But the plaintiff's costs 
in all Courts must be borne by the defendant- 


appellant. 
(8) 10 C. 214, 
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(s. c. 3 Bur, L. T. 101.) 

LOWER BURMA CHIEF COURT. 
Crisixat Revision No. 5B or 1910, 
March 31, 1910. 

Present: —Mr. Justice Twomey. 

U PO YERIK—Appuicayt 
versus 
U PO KYIN AND ANOTHER—RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), s. 476— 
Notice—Preliminary inquiry- ~Revision. 

A High Court can deal with orders passed under 
section 476 of the Code of Criminal Procedure in 
revision for good cause shown. 

Where an order was impugned on the ground 
mainly that the lower Court had not given notice to 
the applicant or held a preliminary inquiry before 
passing orders: 

Held, that no notice was necessary under the section 
nor, in the circumstances of the case, was it desirable 
that any special notice should be given ora prelimi- 
nary inquiry held. 

Appeal against the order of the Western 
Sub- Divisional Magistrate, Rangoon, passed in 
Criminal Trial No. 646 of 1909, on the 18th 
January 1910, discharging the respondents in 
respect of an offence under section 482, Indian 
Penal Code, and sanctioning the prosecution 
of the applicant for an offence under section 
211, Indian Penal Code. 

Me. MacDonnell, for the Applicant. 

Mr. Sealy, for the Respondents. 

Judgment.—tThe applicant lodged 
a complaint ofan offence under section 482, 
Indian Penal Code, against the two respond- 
euts who were arrested on warrants issued by 
the Western Sub-Divisional Magistrate, Ran- 
goon. The applicant was examined and 
cross-examined. There was no re-examina- 
tion and from the statements made by the 
Advocates for the applicant and the ro« 
spondents before me, I am satisfied that 
this omission onthe part of the applicant's 
Advocate was intentional, 

From the applicant’s own statement on 
oath, the Snb-Divisional Magistrate came to 
the conclusion that the charge was ground- 
less and, without examining any witnesses 
for the prosecution, he discharged the re- 
spondents under section 253 (2), Code of 
Criminal Procedure. At the same time, he 
passed orders under section 476 for the 
prosecution of the applicant under section 
211, Indian Penal Code, for bringing a false 
charge of an offence. 

The applicant desires this Court (1) to 
set aside the order of discharge, and (2) ta 
set aside the order under section 476 of 
the Code, of Criminal Procedure. Ag re 
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gards the first point, I note that the ap- 
plicant’s examination was completed on the 
23rd December 1909, andthe Sub-Divisional 
Magistrate did not pass orders until the 
10th January. In the meantime he heard 
the applicant’s Advocate in support of the 
charge against therespondents, It is clear, 
therefore, that the Magistrate did not act 
precipitately and his order shows that he 
gave the case full consideration. It is 
urged that he erred in failing to differ- 
entiate between the words “ manufacture ” 
and “ merchandise ” in section 478, Indian 
Penal Code, that the trade-mark in question 
was amark used by the applicant to distin- 
guish medicine which he was selling, but 
which was manufactured by the 2nd respond- 
ent, and that the mark has been used only 
latterly to distirguish medicine manufactured 
by the applicant. It is sufficient to remark 
that this contention is inconsistent with the 
language of the complaint and of the state- 
ment made by the applicant on oath when 
he was examined under section 200 of the 
Code of Criminal Procedure. In both 
places the trade-mark is described as a 
mark used to denote that the medicine 
contained in bottles so marked was mauu- 
factured by the applicant. It was in con- 
sequence of this statement of the applicant 
that the law was pub in motion and the 
two respondents were arrested. Subsequent- 
ly, the applicant admitted that the mark 
in question was designed by the 2nd re- 
spondent who caused it to be engraved. It 
was then printed on the wrappers of bottles 
of medicine compounded by the 2nd re- 
spondent and handed over to the applicant 
for sale. He further admitted that after 
selling the 2nd respondent’s medicinal balm 
for some time he concocted a preparation of his 
own in imitation of it. He then sald this 
imitation balm in wrappers printed with the 
trade-mark previously used by him in selling 
the 2nd respondent’s balm. 

It was in view of these admissions that 
the Sub-Divisional Magistrate held the charge 
against the respondents groundless and dis- 
charged them. I am not prepared to say that 
he exercised his discretion erroneously and 
1 decline to set aside the order of dis- 
charge. 

The order under section 476 is impugned 
on the grounds mainly that the Sub-Divi- 
sional Magistrate should have given notice 
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to the applicant and that he should have held 
a preliminary inquiry before passing orders. 

While a sanction to prosecate under sec- 
tion 195 is expressly liable to be revoked by 
the Appellate Court there is no such express 
provision with reference to orders under sec- 
tion 476. But there is ample authority for 
holding that the High Court can deal with 
such orders in revision for good cause shown. 
The Calcutta case of Chaudhari Mahomed Iz- 
harul Hugq-v. Queen-E mpress (1) among others 
shows the kind of circumstances in which the 
High Court will interpose. If thera has been 
no special preliminary inquiry the High Court 
will determine whether the Conrt acting 
under section 476 exercised its discretion pro- 
perly or not in holding that no such inquiry 
was necessary. In the present case the ad- 
missions on oath of the applicant read with 
the complaint and the documents produc. 
ed by both parties appeared to the Sub-Divi- 
sional Magistrate to furnish prima ficie 
grounds for a prosecution under section 211, 
Indian Penal Code, without further prelimi- 
nary inguiry. : 

It is only if that view is unrea- 
sonable that I would be justified in hold- 
ing that the Sub-Divisional Magistrate 
should have held a special preliminary in- 
quiry. I note, without prejudice to the 
further course of proceedings against the ap- 
plicant, that the view taken by the Sub-Divi- 
sional Magistrate is not,in my opinion, unrea- 
sonable. 

1, therefore, decline to interfere with the 
order passed by the Sub-Divisional Magis- 
trate under section 476, Code of Criminal 
Procedure. 

As regards notice, none is neces- 
sary under section 476, nor, in the cir- 
cumstances of the case, was it desirable that 
any special notice should be given. The 
applicant had full opportunity of explaining 
the facts in his examination by the Magis- 
trate. 

On these grounds the application is dis- 
missed. 

Remarks:—The Sub-Divisional Magistrate 
would have exercised a nicer discretion if he 
had issued summonses on the two accused 
instead of warrants. 

Attention is invited to paragraph 155, 
Lower Burma Courts Manual. 

Application dismissed, 

(1) 20 ©. 349. 
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SUBRAMANIAN CHETTY vV. SUBRAMANIAN CHETTY. 


(s. c. 3 Bar. L. T. 103.) 

LOWER BURMA CHIEF COURT. 
Seconp Civic Aperau No. 134 or 1909. 
May 5, 1910. 

Present:—Mr. Justice Twomey. 
SUBRAMANIAN CHETTY AND ANOTHER— 
DerenDants— APPELLANTS 

versus 
SUBRAMANIAN CHETTY— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 3 and 85— 
Omission to make +a puisne mortgagee party toa suit 
—Registration—WNotice—Civil Procedure Code (Act F 
of 1908), O. IZ, v. 1. 

Where in a suit on his mortgage the prior mortgagee 
did not join the puisne mortgagees, whose mort- 
gage was registered, as defendants: 

Held, that it would be a hardship to construe the 
mere fact of registration as notice, seeing that the 
provisions of law requiring mortgages to be effected 
by registered assurances had only very, lately been 
applied to the District. 

Janki Prasad y. Kishan Dat, 16 A. 478, not followed. 

Banwariya v. Ramjet Thakur, 7 C. W. N. 11; Madras 
Building Company v. Rowlandson, 13 M. 383, con- 
sidered. 

Dina Y. Nathu, 26 B. 538; 4 Bom. L. R. 253, referred 
to. 

Appeal against the decree of ihe Divisional 
Court of Delta, dated the 23rd February 1909, 
passed in Civil Appeal No. 103 of 1908, re- 
versing the decree of the Sub-Divisional 
Court of Wakema passed in Civil Suit No. 
43 of 1908, 

Mr. McDonnell, for the Appellants. 

Mr. Sivaya, for the Respondent. 

Judgment.—aAié the hearing of this 
appeal the learned Advocate for the appellants 
abandoned the grounds stated in the 2nd and 
3rd paragraphs of the memorandum of appeal 
and confined his argument entirely to the Ist 
paragraph which states that the lower Ap- 
pellate Court’s judgment is against the weight 
of the evidence and wrong in law. It is 
urged that the respondent as prior mortgagee 
was bound by the provisions of section 85, 
Transfer of Property Act, 1882, to join the 
appellants who were puisne mortgagees as 
defendants in the suit (No 8 of 1907 of the 
Myaungmya Snub-Divisional Court) which he 
brought on his mortgage, and that as he 
failed to do so he was debarred by the provi- 
sions of the Oivil Procedure Code, Order II, 
Rule 1, from bringing the present suié for a 
declaration of right to the mortgaged pro- 
perty. 

This argument is based upon the fact that 
the subsequent mortgage to the appellants 
was by a registered deod and that registration 
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operated as constructive notice to the prior 
mortgagee. This view is favoured by the 
Foll Bench ruling of the Allahabad High 
Court in Janki Prasad v. Kishan Dat (1). But 
the learned -Judge of the lower Appellate 
Court remarked that this ruling has not been 
followed by other High Courts, and that in 
any case it would be almost ludicrous to 
stretch the terms of section 85 of the Transfer 
of Property Act to this extent in Burma, 
where registration was only recently required 
at all (z.e., where section 59 of the Transfer 
of Property Act had been brought into force 
only afew months before the date of the 
mortgage-transactions referred to in these 
proceedings). 


I cannot find that the Allahabad ruling has 
been expressly followed by other High Courts. 
It is referred to in the Bombay case, Dira 
v. Nathu (2), "but in that case the question 
was not whether registration operates as con- 
structive notice to a prior mortgagee, It was 
held only that registration is in itself notice 
to subsequent mortgagees. On theother hand, 
the Caleutta High Court has dissented from 
the Allahabad ruling and held that a prior 
mortgagee is not bound tosearch in the Regis- 
tration office to ascertain who had acquired 
a subsequent right to redeem, and is not 
guilty of gross negligence or wilful obstruec- 
tion (under section 3 of the Transfer of Pro- 
perty Act) in not causing such a search to be 
made. Bunwartya v. Ramjet Thakur (8). 
The Madras High Court also has held that 
registration is not notice in the case of Madras 
Building Company v. Rowlandson (4). I think 
the proper view, as suggested in the Calcutta 
raling, is that no definite rule should be laid 
down on the subject, Whether registration 
should be regarded as notice in any particular 
case depends on the “facts and circumstances 
of the case—upon the degree of care and cau- 
tion which anordinary prudent man would 
necessarily take for the prosecution of his 
own interest by search into the registers kept 
under the Registration Act”, 


In this case, I agree inthe view of the 
learned Judge of the Divisional Court that it 
would be a hardship to construe the mere fact 
of registration as notice, seeing that the pro- 
visions of law requiring mortgages to be 

(1) 16 A. 478. 

(2) 26 B. 588; 4 Bom. L. R. 253, 

(3) 7 C. W. N. 11. 

(4) 13 MM. 383. 
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effected by registered assurances had only 
very lately been applied to the District. 

Tt is clear that except in Janki Pershnd v. 
Kishan Dat (1) no High Court has held that 
the consequence of the omission to join a sub- 
sequent incumbrancer in a prior mortgageo’s 
suit confers any higher right on the subse- 
quent incumbrancer than the right of redeem- 
ing the prior mortgage. Thisright the ap- 
pellants have been allowed. 

For these reasons the appeal musé fail and 
it isdismissed with costs. 

Appeal dismissed. 





(s. c. 3 Bur. L. T. 107.) 

LOWER BURMA CHIEF COURT. 
SEGOND CivIL APPEAL No. 158 or 1909. 
May 12, 1910. 

Present: —Mr. Justice Twomey. 
MAUNG PAN U AND OTEERS— DEFENDANTS 
— APPELLANTS 
versus 
MA KYI NYO AND OTBERS—PLAINTIFES— 
RESPONDENTS. 

Buddhist Law—Gift— Possession. 

Where a gift ig made for the purposes of evading 
the ordinary Buddhist rules of inheritance, the 
Buddhist Law applies. 

There is nothing to prevent a man from making a 
gift to one or more of his children in the absence of 
others. = 

A gift of property made by a father to his children 
holds good and such property is not liable to partition 
after his death provided that delivery of possession has 
taken place. The law requires strict proof of delivery 
and delivery cannot be presumed from mere 
continuance of possession, at any rate in the case of 
sons actually living with and dependent on an aged 
father. 

U. B. R. 1907-08, Buddhist law, Gift, p. 4, referred 
to. Maung Shwe Thwe v, Ma Saing, U. B. R. (1897-01), 
p. 59; Ma Kyi Kyi v. Ma Thein, (1805-6) 3 L. B. R. 
p. 8, followed. 

Appeal against the decree of the Divisional 
Court of Prome, dated the 3rd March 1909, 
passed in Civil Appeal No. 10 of 1909, setting 
aside the decree of the Sub-Divisional Court, 
Shwedaung, passed in Civil Suit No. 15 
of 1908. : 

Mr. Sealy, for the Appellants. 

Mr. Auzam, for the Respondents. 

Judgment.—the plaintiffs in this 
case are four surviving daughters of Maung 
An who died in 1908 a few months before the 
suit was filed, andthe defendants are his 
three surviving sons. The property left by 
Maung An consists of two pieces of paddy 
land, a house and garden, five bullocks, a pair 
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of cart-wheels and a cart. The whole pro- 
perty is valued at Rs. 899, and with the ex- 
ception of the smaller of the two pieces of 
land the property is all in the possession of 
the three sons, the defendants. 

The plaintiffs sued the defendants for four- 
sevenths of the whole paternal estate. The 
defendants replied that there was no estate to 
divide as it had already been divided and 
distributed by Maung Antwo years before his 
death and that the property now held by each 
defendant was that given to him by Maung 
Anat the time of the division. They ex- 
plained the largeness of their own shares as 
compared with their sister’s shares by point- 
ing out that none of the latter had lived with 
their father since his wife died ten years 
before his own death, while the two sons who 
got the largest shares had lived with him till 
he died. 

The Sub-Divisional Court believed the evi- 
denceas toa distribution by Maung An in 
1906 and holding that the defendants thereby 
obtained a valid title to the property actually 
in their possession dismissed the plaintiffs’ 
suit. 


On appeal the Divisional Court appears to 
lave accepted the evidence as {o a division of 
the estate in 1906, but the learnéd Judge found 
that it was ineffectual (a) because only two of - 
the four plaintiffs were present at the time, 
(b) because delivery of possession of the 
shares was not proved, and (c) because there 
was no registered instrument of giftas required 
by section 123, Transfer of Property Act, in 
the case of paddy lands. I think there is no 
force in the first of these three reasons. There 
is nothing to prevent a man from making a 
gift to one or more of his children in the 
absence of others. As regards (b) and (c) it 
is necessary to consider what law governs the 
case. The general law in the Contract Act, 
the Registration Act andthe Transfer of Pro- 
perty Act applies to ordinary gifts between 
Buddhists as to gifts between members of 
other religions communities. But where the 
question to be decided relates to succession, 
inheritance, marriage or any religions usage 
or institution, the Buddhist law forms the 
rule of decision under section 18 of the Burma 
Laws Act, 1897, As remarked by the learned 
Judicial Commissioner of Upper Burma in the 
ease quoted at page 4 of the Upper Burma 


- Ruling 1907-8 under the head Buddhist Law.. 
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Gift, the applicability of the Buddhist law to 
gifts depends on the circumstances of each 
case. In onecase it may be a matter of 
religious usage as where a gift is made on the 
occasion of a Shinbyu ceremony. Iu another 
it may be eithera matter of religious usage 
or inheritance or succession, as when a father 
“gave land to hisdaughter and her husband on 
the occasion of her ear-boring and betrothal. 
In a third ib may bea matter of inheritance as 
in the case of a death-bed gift. In all such 
cases the Buddhist Law applies and not the 
general law contained in the Transfer of Pro- 
perty Act and other Acts. In the present case 
1 think the matter is one of inheritance. The 
alleged gifts were made by a father far 
advanced in years (Maung An was 75) two 
years before his death. Thegifts involved 
the whole of his estate and the effect of them 
was to give three of hisseven children a much 
larger share than they could obtain after his 
death under theordinary Buddhist rules of 
inheritance. In fact his purpose was plainly 
to.evade those rules. In sucha case the 
“Buddhist law is applicable. It follows that 
the Transfer of Property Act, the Contract 
Act and the Registration Act have nothing to 
do with the case. -Whatthe Courts have to 
„See is whether the gifts are valid under the 
Buddhist Law. The burden of proof in such, 
a case as this lies very strictly on the defend- 
ants who set upthe gifts as abarto the 
operation of the crdinary Buddhist rules of 
inheritance. Now it is clear according to the 
Dhammathats (vide texts cited in sections 18, 
19,74, 82 and 83 of the Kinwun Mingyi’s 
Digest) that a gift of property made by a 
father to his children holds good and such 
property is not liable to partition after his 
death. But this rule is subject to the proviso 
that delivery of possession is made. Appa- 
rently theonly exception to this proviso is 
that of gifts made at the time when the donee 
is entering the Monastic Order. Such being 
the law applicable to thesubject, I think it 
must be held that the gifts to the defendants 
in this case were nob duly completed by 
delivery of possession. Neither of the two 
witnesses who were called to prove the gifts 
say anything about delivery and their evidence 
is consistent with the view that Maung An 
merely proposed to distribute his property in 
_the manner described. It wasa natural thing 
‘that he should desire to give the greater part 
of his possession to the two sons who lived 
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with him and presumably helped himby their 
labour up to the end. But the law requires 
strict proof that the purpose of favouring his 
sons at the expense of his daughters was 
actually effected by delivery of possessionand 
this proofis wanting. So far as the evidence 
shows, the cattle, cart wheels, etc, were not 
definitely and specifically handed over and no 
steps were taken to have the son’s names 
substituted for the father’s name in the reve- 
nue rolls relating to the two pieces of land, 
It is argued that as thesons were already in 
possession jointly with their father nothing 
more was necessary. But it would be 
dangerous to presume delivery from mere 
continuance of possession at any rate in the 
case of sons actually living with, and depend- 
ent on, an aged father. Some definite 
symbolical act, such as mutation of names in 
the revenue registers, was necessary to con- 
vert the defendants’ possession on behalf of 
their father into possession on their own 
account. As remarked by the late Mi. Burgess 
inan Upper Burma Case—Maung Shwe Thwe 
v. Ma Saing (1); 

“Actual parting with possession is the only 

true test of the completion of a gift and the 
Burmans evade that final and crucial test if 
they possibly can”. 
, I hold that delivery of possession is not 
proved in this case and that the gifts set up 
by the defendants-appellants are invalid as 
agains: the co-heirs, plaintiffs-respondents. I 
also concur in the opinion expressed by the 
learned Divisional Judge that the ordinary 
rule of equal division as laid down in Ma 
Kyi Kyi v. Ma Thein (2) must be applied in 
this case. 

Ithas been frequently held that mere 
absence of joint living is not a sufficient reason 
for depriving an heir of his inheritance, nor 
canit be regardedas a sufficient reason for 
reducing his share. 

For these reasons the appeal is dismissed 
with costs. 

Appeal dismissed, 


(1) U. B. R. 1897-1901 p. 59, 
(2) 3 L. B. R. 8. 
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FATIMA BEE BEE V, RAMAN CHETTY, 
(s. c. 2 Bur. L. T. 108.) 

LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 45B or 1910. 
May 13, 1910. 
Present:—Mr. Justice Twomey. 
FATIMA BEE BEH—Conmpramaxt— 
APPLICANT 
VETSUS 

RAMAN CHETTY—Accosep— 


RESPONDENT, 
Criminal Procedure Code (Act V of 1898) s. 195, (c) 
—Party —Agent. 
A recognised agent is not a “party to the proceed- 
ing” within the meaning of section 195 (c) of the 
Code of Criminal Procedure. 


Appeal against an ordet of discharge of an 
offence undersections 467, 468 and 471, Indian 
Penal Uode, passed by the Eastern Sub- 
Divisional Magistrate, Rangoon, in favour of 
the respondent in Criminal No. 591 of 1909. 
Mr. Guy Rutledge, for the Applicant. 

Mr. Bagram, for the Respondent. 

Judgment.—tThe respondent Rama 
Chetty, as attorney for a certain firm of 
Chetties, brought a civil suit in the District 
Court against the applicant Fatima Bee Beeon 
a promissory-note. Thereupon Fatima Bee Bee 
made a complaint to the Magistrate in 
Rangoon that her signature on the pro-note 
was a forgery and, and she applied for 
criminal process to issue against Raman Chetty 
for offences under sections 467, 468 and 471, 
Indian Penal Code. 

Raman Chetty was brought before the Mag- 
istrate after all the evidence for the prosecu- 
tion had been recorded, the Advocate for the 
accused raised the objection that the prose- 
cution was bad for want of sanction of the 
District Court. The Magistrate after hear- 
ing arguments allowed this objection, holding 
that Raman Chetty was a “party to the 
proceeding ° in the District Court within 
the meaning of section 195 (e), Code of 
Criminal Procedure, and that the sanction 
of that Court was necessary. The accused 
was accordingly discharged. Application has 
now been made to this Court in revision 
to set aside the order of discharge on the 
ground that the expression “party to any 
proceeding “in section 195 (e) does not include 
a person who was merely the recognized 
agert of the plaintiff firm as holding a 
power-of-attorney authorizing him to make 
and do appearances, applications and acts on 
behalf of the plaintiff (Order IIT, rule 2, Code 
of Civil Procedure). 
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The Magistrate apparently thought that 
because the respondent filed the suit as agent 
he was a plaintiff suing in a representa- 
tive character unde: Order VII, role 4. But 
this view appears to be incorrect. Examples 
of suits brought in a representative character 
are suits by an executor under a Will, by 
a person who has obtained Letters of Ad- 
ministration to an estate, or by the Receiver 
of an insolvent’s estate. In all these cases 
the person who files the suit is the aclual 
plaintiff. But they are to be distinguished 
from tke case of an attorney who merely 
acts for an actual plaintiff. The Magis- 
trate notes that Raman Chetty signed 
the plaint as plaintiff. A copy, the correctness 
of which is not disputed by the respondent's 
Advocate, has been shown to me and in it 
I filed that Raman Chetty signed for the 
plaintiffs (r.e, the Chetty firm composed 
of N. P. A. R. Muthia Chetty and N. P. A. R. 
Ramasawmy Chetty) as their duly constitut- 
ed attorney. The suit was in their name. 
It is argued before me that the word “party” 
as used in Order IX, rule 3 and other sections 
of the Code implies that “party” includes 
‘recognized agent.” The explanation lies 
in Order LIT, rule 1, under which appearances, 
applications or acts required to be made or 
done by a party may usually be done by 
his recognized agent unless where the Court 
requires the party to appear in person. But 
this provision does not turn a recognized 
agent into a party for the purposes of the 
Code of Civil Procedure and still less for the 
purposes of section 195 (c), Code of Criminal 
Procedure, 


For these reasons I hold that no sanction 
was necessary. The order of discharge is set 
aside and the Magistrate will proceed with 
the trial of the case on its merits. 





(s. c. 3 Bur. L. T. 109.) 
LOWER BURMA CHIEF COURT. 
Second UIvIL APPPAL NO, 186 or 1909, 
May 27, 1910. 
Present:—Mr. Justice Twomey. 
MA HLA KIN—PuAINTIFE— APPELLANT 
versus 
MAUNG CHIT PO AND OTHERS— 


DEFENDANTS—RESPONDENTS. 
Buddhist Law—Inheritance—Ohild of a divorced 
couple. 


Vol. VIIL) 


MA HLA KIN V. MAUNG CHIT PO. 

The general rule among Buddhists, which allows 
the child of a divorced couple to inherit only from 
one parent, namely the parent with whom he or she 
lives, and not from the other, is not confined to cases 
where one or other of the parents re-marries and 
has issue by the new marriage. It applies with equal 
force to a case where the father does not re-marry 


but lives the rest of his life with a child by an earlier 
marriage, . 


Ma Po v. Ma Mon, 4L. B. R. 272, approved. 

The mere fact that a daughter is on affectionate 
terms with her father is nob sufficient to establish 
her contention that the family tie giving her acon- 
tinned right of inheritance in her father’s estate was 
kept unbroken after her mother’s divorce. 

Mi San Mra Rhi v. Mi Than Da U,1 L.B. R. 161, 
referred to, 


Appeal against the decree of the Divisional 
Court of Bassein, dated the 12th April 
1909, passed in Civil Appeal No. -Æ of 1979, 
setting aside the decree of the Sub-Divi- 
sional Court, Myanaung, passed in Civil Re- 
gular Suit No. 56 of 1908. 

Mr. Naidu, for the Appellant. 

“Mur. S. N. Sen, for the Respondent. 

Judgment. —tThis is an inheritance 
suit concerning property left by U Kya, deceas- 
ed, the father of the plaintiff Ma Hla Kin and 
of the Ist defendant Ma Chit Po by different 
mothers both of whom were in turn divorced 
by U Kya. 

There is nothing to show that there was 
any division of property when Ma Chit Po’s 
mother was divorced. Subsequently, when 
U Kya married again, Ma Chit Po was 
living with him and she appears to have 
lived ‘with him throughout the period of 
his second marriage and continued living with 
him after his second divorces up to the time 
of his death, when she took possession of 
his property as sole heir. The plaintiff 
does not deny Ma Chit Po’s right to share 
in U Kya’s inheritance. It is expressly stat- 
ed in the plaint that Ma Chit Po was 
brought with U Kya to the second marriage 
(Lin ba-thami). It appears, therefore, that 
Ma Chit Po’s status as a daughter duly 


entitled to inherit from her father is 
fully admitted, 
Ma Hla Kin, a minor Il years old, 


sned her step-sister Ma Chit To for three- 
fourths of the estate left by U Kya which 
is valued in the plaint at Rs. 2,006. 
The Sub- Divisional Court found that though 
there had beon a division of property be- 
tween U Kya and Ma Hla Kin’s mother at the 
time of the divorce and though Ma Hla 
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Kin after the divorce slept in her mother’s 
house, yet she spent a good deal of time at 
U Kya’s house next door, the old man still 
called her daughter, and she would mske 
his tea, light his cheroot and perform other 
small offices for him. The learned Judge, 
therefore, held that there had been no failure 
of filial duty and that Ma Hla Kin’s right to 
inherit had survived her mother’s divorce. 
He was evidently influenced partly by the 
fact that Ma Hla Kin was of tender years 
at the time of the divorce and could not 
exercise a reasonable choice between her 
mother’s and father’s household. He thought 
that she could not forfeit her inheritance 
unless she neglected her filial duties to her 
father. 

I agree with the learned Divisional Judge 
in thinking that this interpretation of the 
Buddhist Law is wrong. The only ruling cited 
in support of itis that of Irwin, CO. J., in 
Ma Pawy. Ma Mon (1), and, as the Divisional 
Judge points out, that ruling does not support 
ib at all. As explained in that case, thegeneral 
rule allows the child of a divorced couple to 
inherit only from one parent, namely, the 
parent with whom he or she lives, and not 
from the other parent. Ti must ba held 
that this general rule is not confined to cases 
like that in which the above ruling was pro- 
nounced, namely, to cases where the other 
parent had married again and has issue by 
the new marriage. lt applies with equal 
force to a case like the present where the 
father does not marry again but lives the 
rest of his life with a daughter by an 
earlier marriage. It would be different, no 
doubt if U Kya left no descendant besides 
Ma Hla Kin. Other considerations would 
then arise and the daughter of a divorced 
wife might be admitted to the inheritance 
on the analogy of the illegitimate son who is 
admitted in the absence of other descendants. 
[Vide the Upper Burma Case of Mt Nyo 
v. Mi Nyein Tha (2) 1. 

Tt is quite clear from the evidence in 
the present case that the plaintiff, being 
a young female child was taken, as one 
would expect. by the mother atthe time of the 
divorce. As remarked by Birks, J. in San Mra 
Rhi v. Ma Than Da U (3) (one of the cases 
cited in Chief Justice Irwin's judgment above 

(1) 4 L. B. R. 272. 

(2) U. B. R. 1904— 06, Buddhist Law, 15. 

(3) 1 L. B. R, 161. 
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referred to) “the children while minors are 
bound by the choice of their parents in this 
respect but if brought up by the mother, 
as is usually the case, they can re-join the 
father’s family when they attain years of dis- 
cretion.” This is apparently what happened 
in the case of the respondent Ma Chit Po. 
But Ma Hla Kin being still a young child 
could not re-join her father’s family before his 
death nor can the statements of her witnesses 
as to ‘her visiting her father, making tea for 
him, ete., be regarded as satisfactory proof to 
the contrary. . 
` Seeing that there was a division of the joint 
property when Ma Hla Kin’s mother sepa- 
rated from U Kyaand Ma Hla Kin was taken 
by her mother, clear and unmistakeable evi- 
dence would be necessary to establish the con- 
tention that the family tie giving Ma Hla 
Kin a continued right of inheritance in her 
father’s estate was kept unbroken after her 
mother’s divorce. Such evidence as the plain- 
tiff has produced merely shows that she was 
on affectionate terms with her father but this 
is not enough. ` 

On these grounds J concur in the finding of 
the Divisional Court and dismiss this appeal 
with costs. 

Appeal dismissed. 


(s. c. 3 Bur. L. T. 111.) 

LOWER BURMA CHIEF COURT. 
ORIMINAL Revision No. 179B or 1909. 
May 23, 1910. 

Present: —Mr. Justice Parlett. 
PALANIAPPA CHETTY— APPLICANT 
versus 
KO SAYH—Respronpent. 

Contract Act (IX of 1872), s. 178, proviso—Pawnee— 
Right to goods obtained fraudulently—Criminal Pro- 
cedure Code (Act V of 1898), s. 517. 

M. obtained the loan of a pair of diamond nagats 
worth Rs. 8,000 promising to return them the same 
day. He did not return them, having pawned them 
for Rs. 4,000 to a Chetty. M. was convicted of cri- 
minal breach of trust and the Chetty was directed 
toreturn the diamond nagats to the owner. The Chetty 
applied in revision for a reversal of the order con- 
tending that the nagats had not been obtained by 
offeuce or fraud: 

Held, that the proviso to section 178 of the Indian 
Contract Act did not apply and the order of the 
Magistrate was justifiable in the circumstances of 
the case. 

Stephen Avict v. King-Emperor, 4 L. B. R. 25; 6 Cr. 
L. J, 135, distinguished. 

Kong Lone v. Ma Kay, 4 L. B. R. 13, followed. 

Appeal against the order of the District 


Magistrate, . Rangoon, dated the 12th July 
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1909, directing the return of exhibit nagais 
to applicant under section 517, Code of Cri-- 
minal Procedure, produced in Criminal Regu- 
lar No. 4 of 1909. a 

Mr, McDonnell, for the Applicant. 

Mr, Dawson, for the Respondent. 

Judgment.-——Maung Saye hasa quan- 
tity of valuable jewellery which is kept in 
a safe. When absent.on business, sometimes 
for long periods, he leaves the key of the safe 
with his daughter Ma Wa and she and his 
other children are allowed to wear the 
jewellery. In Maung Saye’s absence Maung’ 
Po On, a suitor of Maung Wa’s, came and 
asked her to lend him a pair of diamond 
nagats saying that his sister was to wear 
them and promising to return them the 
same evening. Ma Wa handed him a pair of- 
nagats valued at Rs. 8,000. He did not: 
return them, having pawned them to Pal- 
aniappa Chetty for Rs. 4,000, as he was being 
pressed for debts. Maung Po On was con- 
victed of criminal breach of trust, and the 
Magistrate directed the return of the nagats 
to Maung Saye, the owner, holding that 
Maung Po On obtained the nagats fraudu- 
lently. and that the Chetty had good reason to 
presume that Maung Po On was improper- 
ly pawning them. 

The Chetty applies for revision of the order 
on the ground, among others, that Maung Po: 
On did not obtain the nagats fraudulently 
and that the Chetty acted in good faith, and 
under circumstances which were not such as 
to raise a reasonable presumption that Maung 
Po On was acting improperly. Itis urged 
that it was not held at the time he received 
the nagats Maung Po On intended to pawn 
them:if it had been so held he would have 
been convicted of cheating. The nagats were, 
therefore, it is argued, not obtained by 
means of an offence or fraud, and so the pro- 
viso to section 173 of the Contract Act does 
net apply. 

The case of Stephen Aviet v. Emperor (1) is 
relied on as authority for reversing the Magis- 
trate’s order. In that case the owner entrusted 
goods to a woman to sell them for him bat 
she, instead of selling them, gave them to 
her niece who pawned them. The woman 
was convicted of criminal breach of trust and - 
the Magistrate ordered the goods to be re- 
turned to the owner. This order was revers- 
ed, and their return to the pawnee directed. 
` (1) 4 L. B. R. 25; 6 Or, J. 135. 
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The principle on which this was done is clear- 
ly explained in the published report, namely, 
that the owner having given the goods to the 
woman to be disposed of for money, he is not 
entitled to the assistance of a Criminal Court 
in recovering themfrom a person to whom 
they were sodisposed of. That principle clear- 
ly does not apply to the present case, which 
. is similar to the more recent one of Rong 
Lone v. Ma Kay (2). 

In that case B asked A forsome jewels pro- 
mising to sell them for 4 or, if not sold, to 
return them the same evening. Instead of 
selling them, B pawned them the same day 
for abont a third of their value and then 
disappeared for four days. On being prose- 
cuted she pleaded guilty to a charge of cri- 
minal breach of trust and stated that she had 
pawned the jewels because she was pressed 
for money by a creditor. The Magistrate 
ordered the jewels to be returned to A, and 
this order was upheld. The following pas- 
sage inthe judgment applies exactly to the 
present case: “The accused did not return 
the jewels that day * * # she 
had * * on apparently the day she 
received them. The accused said she had 
done so because she was pressed for money by 
a creditor, Itis very improbable that the 
importunity of this creditor began and that 
the accused conceived the idea of raising 
money for herself by pawning the jewels only 
after she had received them. Her conduct 
points to fraud and the offence of cheating on 
her part, at the time she went and asked for 
the jewels and induced the complainant io 
let her have them on her promise to return 
them that very day * kd *, Thereis 
at least a prima facie case of fraud and dis- 
honesty on her part in obtaining jewels from 
the owner of them. Under the circumstances 
an order for the return of the jewels to the 
owner would be justifiable,” 

A similar order was justifiable in the 
present case, and I decline to interfere 
with it. 

The application is rejected. 


p Petition rejected. 
(2) 4 L. B. R. 13. 
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(s. c. 3 Bur. L. T. 112.) 

LOWER BURMA CHIEF COURT. 
SECOND Civit APPBAL No. 197 or 1909, 
June 2, 1610, 

Present: - Mr. Justice Twomey. 

MA ME GALE—Apputcant 
versus 
MA SAW THEIN—RESPONDENT. 

` Fraudulent transfer—Intent to defeat one creditor, 
The intent which gives a creditor the right to have 
a transfer of immoveable property by his debtor 
avoided is an intent to defeat or delay his creditors 
generally and not merely an intent to defeat or delay 
one particular creditor. 


San Dun vy, Ma Mein Gale, 3 L. B. R, 188; Tun Bye 
v. Me Yon, U. B. R. 1904-6, C. P, C., 8, fol. 
lowed. 


Appeal against the decree of the District 
Court of Bassein, dated the 28th June 1909, 
passed in Qivil Appeal No. 43 of 1909, dis- 
missing the appeal of the appellant (plain- 
tiff) against the decree of the Township 
Court of Bassein, in Civil Suit No. 889 of 
1908. 

. Mr. Kyaw Din, for the Appellant. 

Mr. Rahman, for the Respondent. 

Judgment.—tThe plaintiff-appellant 
Ma Me Gale is a daugl:ter-in-law, and the 
defendant-respondent Ma Saw Theinjs a 
niece, of Ma Shwe Win. Ma Me Gale ob- 
tained a decree for Rs. 200, and costs 
against her mother-in-law Ma Shwe Win 
and attached the latter's house and 
compound in execution. But the attachment 
was removed on the application of Ma Saw 
Thein who alleged that her aunt Ma Shwe 
Win had sold the property to her for 
Rs. 300, i 

The alleged sale took place after the date 
of the decree and before the date of attach- 
ment. It was by a registered conveyance and 
the payment of the purchase-money Rs, 300 
is proved. 

Ma Me Gale in the present case seeks 
to set aside the sale as collusive and fraudu- 
lent. 

I have referred to San Dun v. MaMein 
Gale (1) and the leading Upper Burma 
case Tun Bye v. Maung Yon (2), in which 
the principles governing cases of this kind 
are clearly setout and the chief rulings of the 
Indian High Courts are discussed. 

The transaction took place on the day after 
the appellant obtained the decree against Ma 


Shwe Win. It can hardly be doubted that 
(1) 3 L. B. R. 188, 
(2) U. B. R. 1904-6, C. P. C., 8. 


1206 
MAMU NAINA ù, RAMAN CHETTY, 


the intention was to defeat or delay the decree- 
holder Ma Me Gale. But it has been held in 
San Dun’s case (1) cited above that the intent 
which gives a creditor the right to have a 
transfer of immoveable property by his debtor 
avoided is an intent to defeat or delay his 
creditors generally and not merely an intent 
to defeat or delay one particular creditor. 
The purchaser Ma Saw Thein is an unmarri- 
ed woman living with her mother and ap- 
parently supported by her brother. The 


vendor Ma Shwe Win continned living in the. 


house after the sale. In the circumstances, I 
think, the burden of proving that the transac- 
tion was bona fide rested on Ma Saw Thein. 
The learned District Judge has decided that it 
was a genuine transaction because on the 
same day Ma Shwe Win paid off another credi- 
tor a Chetty to whom she owed Rs. 78-12-0, 
The Court of first instance was influenced by 
the same consideration indeciding in favour 
of the respondent. The payment to this 
Chetty appears to be above suspicion, and 
the payment of Rs. 300 at the time of the 
sale is also established by evidence which 
appears trustworthy. 

In the circumstances, I think it must be 
held that though the judgment-debtor Ma 
Shwe Win transferred her property in order 
to defeat or delay Ma Me Gale’s claim the 
transfer was for good consideration and was 
not effected with intent to defeat or delay her 
creditors generally. 

The appeal is, therefo:e, dismissed with 
costs. 

Appeal dismissed, 





(s. c. 8 Bur. L. T. 113.) 

LOWER BURMA CHIEF COURT. 
Seconp Civie ArreaL No. 151 or 1909. 
June 3, 1910. 

Present:—Mr. Justice Twomey. 

K. MAMU NAINA—Puaintirs—APPELLANT 
versus 
RAMAN CHETTY AND orgers— 
DeEFENDANTS— RESPONDENTS. 

Wrongful attachment —-Suwit for damages—Stay of sale 
pending attachment—Question of damages—Con- 
tract Act (I X of 1872), s. 73. 

In a suit for damages arising out of a wrongful 
attachment the usual rule isto award an amount 
which will be as near ascan be estimated to that by 
which the plaintiff is the worse for the defendant’s, 
wrong-doing provided that the harm suffered by the 
plaintiff is a natural and probable consequence 
of the defendant's wrong-doing. The principle of 
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oe rule is the same as of section 73 of the Contract 
ct. 

Goma Mahad Patil v. Gokaldass Khimji, 3 R. 74, re- 
ferred to. 

A Court need not have much compassion for tres- 
passers and is bound to be exact in assessing damages. 

The fact that a plaintiff causes a sale in execution 
to be stayed pending the attachment would notin any 
way affect his right to damages for wrongful attach- 
ment. 


Appeal against the decree of the Divisional 
Court of Toungoo, passed on the 24th 
February 1903, in Civil Appeal No. 103 of 
1908, modifying the decree of the Sub-Divi- 
sional Court of Pegu, in Civil Suit No. 265 
of 1906. 

Mv. Lambert, for the Appellant. 

Mr. Hamlyn, for the Respondent. 

Judgment.—this was a suit for 
damages for wrongful attachment of the 
plaintiff’s paddy in execution of adecree. Ab 
first 2,00) baskets were attached in August 
1905, but this attachment was withdrawn in 
February 19.6 owing to the defendants 
(decree-holders) failing to pay watching fees. 
Less than a month later a fresh attachment 
was carried out and by that time the plaintiff 
had stored, as he says, 2,000 more baskets in 
the granary so that 4,000 baskets in 
all were attached. Owing to extraordinary 
dilatorinessinthe District Court, Pegu, the 
plaintiff’s application for removal of attach- 
ment was not decided till September 1906, 
The attachment was then removed and the 
paddy was returned to him. On measurement 
it was found that the first 2,000 baskets had 
fallen to 1,800 baskets and the second 2,000 
baskets to 1,600 baskets. The paddy had 
been much injured by birds and rats and when 
it was sold by the plaintiff ia October the 
first batch fetched only Rs. 68 per 100 bas- 
kets while the second batch realized Rs. 117. 

The Courts below have found that the 
plaintiff proved the paddy to be his. The 
evidence shows that Tuu Tha (the judgment- 
debtor) sold 5,000 baskets of paddy in his 
granary to the plaintiff, that after the first 
attachment the plaintiff removed 3,000 bas- 
kets leaving 2,000 under attachment, and 
that after the attachment was withdrawn the 
plaintiff bought 2,000 baskets more from two 
other persons and stored it side by side with 
the older paddy. The evidence was un- 
rebutted and I see no reason to disagree with 
the findings of the lower Courts on these 
main facts. It was urged on behalf of the 
defendants that his second application for 
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attachment in March 1906 referred to 3,000 
baskets of paddy and not 4,000 baskets, but 
it appears that 3,000 was entered merely as 
an approximate figure. The paddy actually 
attached consisted of the previous batch of 
2,000 baskets and the latter purchase of 
2,000 baskets. 

I also concur in the lower Appellate Court’s 
finding that the plaintiif has no claim in 
respect of the first attachment, his cause of 
action having been barred by limitation. 

The Sub-Divisional Court and the Divisional 


Court differed as to the measure of damages. 


Tho former, having regard to the fluctuations 


in the market rate of paddy after the time of 


the attachment, somewhat arbitrarily fixed 
Rs, 110 per 100 basketsand Rs. 130 per 100 
baskets, as the value of the first batch and 
second batch respectively. Thelearned Divi- 
sional Judge adopted a more logical method. 
He found that there was evidence that the 
market price at or about the time of attach- 
ment was Rs. 115 and he treated the differ- 
ence between that rate and the price actually 
fetched in October 1906, as the measure of 
deterioration and, therefore, the measure of 
the plaintiff’s loss, but as part of the de- 
terioration of the first batch took place during 
the first attachment (in respect of which no 
damages could he allowed) he distributed the 
deterioration of the first batch uniformly over 
the whole period beginning from the date of 
the first attachment and assigned only a pro- 
portionate share of the deterioration to the 
second attachment. 


In a case of tort like the present the usual 
rale is to award an amount which will be as 
near as can be estimated, to that by which 
the plaintiff is the worse forthe defendant’s 
wrong-doing. This rule is, however, applied 
with the qualification that the harm suffered 
by the plaintiff must be a natural and prob- 
able consequence of the defendant’s wrong- 
doing (See Pollock on Torts pp. 188, 557.) 


The principle of therule is the same as that 
of the section 73, Contract Act, which allows 
compensation for loss or damage caused by 
breach of contract but only where the loss or 
damage naturally arises in the usual course 
of things from such breach, and expressly 
prohibits the award of compensation for re- 
mote and indirect losses. I can find no re- 
ported ruling in which the circumstances 
were similar to those of the present case 
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The nearest is that cited in the lower Appel- 
late Court’s judgment. Goma Mahad Patil v. 
Gokaldas Khimjit (2), where unthresh- 
ed paddy after being wrongfully attach- 
ed was reaped clandestinely by thieves and 
the grain was carried off. The measure of 
damages was held to be the value of the rice 
as it stood at the time of attachment. Butno 
question was raised in that case as to any rise 
in the market price of the grain after the date 
ofattachment. In England it has been held 

that when goods after a trespass, conversion, 

have fallen in price 

the difference in price at the time of the 

tort and at the time of the return of the 
goods may be given as a special damage 

consequent on the tort, [See Collet 
on Torts p. 430]. The plaintiff in the 

present case asked the Court to measure’ 
the damages by the price the paddy 

would have fetched if it had been sold by 

him at the top of the market in May 1906 

for one baich and September’ 1906 for 

the other. But, apart from the fact that the 

evidence produced by him as to the market 

fluctuations is meagre, I think itis not fair to 

assume that the plaintiff would have sold at 

the top of the market. The loss of the rising 

market was, no doubt. a consequence flowing 

directly from the defendants’, wrongful act, 

but in the circumstances it is not practicable 

to assess the extent of the loss with any ap- 

proach to accuracy. The price which the 

plaintiff might have obtained is a matter of 

pure speculation and conjecture. The Divi- 

sional Judge has allowed the plaintiff not 

merely the difference between the price at 

the date of attachment and the price actually 

realized, but has also allowed interest at a 

substantial rate from March’ onwards, and in 

doing so has given the plaintiff a reasonable 

return on his capital outlay and reasonable 

compensation for loss of the market. 

As regards the details of the learned 
Judge's calculation I agree that it is fair to 
assign to the second period of attachment only 
24 per cent. of the total deterioration of the 
older paddy. The watchman Po Thin’s evidence 
shows that sparrows and rats had already 
made inroads during the first period of 
attachment and it would, therefore, be 
unreasonable to assume that the deterioration 
began in March 1906. 


But the Judge 


Grane seems to me to have 
oo S 
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-erred in assuming that there were only 
-1,800 baskets of the old paddy left at the 
time of second attachment. There is no evi- 
-dence that the deficiency of 200 baskets 
was caused during the first attachment. 
Seeing that the new paddy fell from 2,000 to 
1,600 baskets in the second attachment period, 
the old paddy couldeasily fall from 2,030 to 
‘1,800. The presumption in this matter is 
against the wrongdoer. As remarked in 
an Englisb case cited in Collett on Torts 
.“a Court need not have much compassion 


for trespassers, and is bound to be curiousiy - 


exact.” I would hold that there were 
2,000 baskest of the old paddy in March 
1906, in the absence of any evidence to the 
contrary. 
The account will, therefore, stand thus:— 
Rs. 
2,000 baskets of new paddy at 
Rs. 115 per 100 es 
2,000 baskets of old paddy at 
Rs. 115 less 24 per cent. or 
Rs. 27-8-0 giving a final price 
of Rs. 87-8-0 per 100.... wa 1,750 


2,30) 





Total ... 

Interest at 12 per cent. per 
mensen for 6 months ; 

: say oes s.. vee one 


4,050 


425 





4,475 
Deduct amount realized by sale of 


paddy ... ‘og 8,096 





Difference 1,379 





The amount due to the-plaintiff as damages 
is, therefore, Rs. 1,379. 

I note that I have considered whether 
‘damages should be withheld or reduced 
on the ground that the plaintiff stayed the 
sale of the paddy while it was under attach- 
‘ment. I agree with the Divisional Judge 
that this cannot affectthe question of damages. 
The plaintiff had the right to get his 
‘paddy back and sell it at his own time 
‘and at his.own price and his objection to 
“have the paddy sold summarily by the bailiff 
“at the instance of the trespassers cannot 
‘be held to have affected his rights in any 
“way. ae f 

In modification of the lower Court’s decree 
“there will, therefore, be a decree in the plain- 
tiff-appellant’s favour for Rs. 1, 379 with costs 
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on this amount in all Courts. The cross- 
appeal filed by the defendants-respondents is 
dismissed. 


Appeal dismissed, 





(s.c. 3 Bur L. T. 115.) 
LOWER BURMA CHIEF COURT. 
Second CIvIL Appeat No. 173 or 1909. 
June 9, 1910. 
Present:—Mr. Justice Twomey. 


-MAUNG TA PAN—Derinpant—APPELLANT 


versus 
MAUNG PO THAW—F raintizr— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 52— Lis 
pendens—Application of the rule to a, suit for money- 
decree. . 

In a suit for a money-decree against tho 
representatives of a deceased person the whole 
estate of that person is not “directly and specifically 
in question” wilhin the meaning of section 52 of the 
Transfer of Property Act. That section was 
not intended to tie up the immoveable pro- 
perty of a deceased person in the hands of his 
legal representatives and to prohibit them from 
alienating any part of it while ordinary money 
claims against the deceased were being prosecuted 
in Court, 

Bazayet Hossein v. Dooli Chand and Mahomed Wajid 
v. Tayyuban, 4 C. 402; 5 I. A. 211, considered. 

Ram Dhun Dhur v. Mohesh Chunder Chowdhry, 9 C. 
406; 11 L. L. R. 565, approved. 

Appeal against the decree of the Divisional 
Court, Tenasserim, dated the 17th June 
1909, passed in Civil Appeal No. 25 
of 1909, dismissing’ the appeal of the ap- 
pellant (defendant) against the decree of 
the District Court, Amherst, in Civil Suit 
‘No. 369 of 1908. 

Mr. Ba Hia Oung, for the Appellant, 

Mr. Rahman, for the Respondent, . 

Judgment.—the plaintiff-respondent 
Po Thaw onthe 17th February 1908 filed 
a suit on a pro-note against the legal re- 
presentatives of Ko Hle and Ma Nu deceased 
and obtained (on the 20th July 1903) a 
money-decree for Rs. 765 and costs. On 
4th March 1908, a piece of paddy land 
belonging to the estate of Ko Hla and Ma Nu 
was sold by their heirs to the defendant-appel- 


‘lant Ta Pan. 


When Po Thaw obtained his decree he 
attached this landin execution. Ta Pan 
applied for removal of the attachment and it 


‘was withdrawn on proof that Ta Pan was in 
' possession. 


Po Thaw then sued for a declaration that 
the paddy land in question belongs to the 
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estate of Ko Hle and Ma Nu and is liable for 


the amount of his decree. 

The Court of first instance and the lower 
Appellate Court holding that the doctrine 
of lis pendens applies to the case have decided 
concurrently that the alienation of the paddy 
land to Ta Pan during the pendency of Po 
Thaw’s suit is invalid under section 52 of the 
Transfer of Property Act, and that the 
land is liable to attachment by the decree- 
holder Po Thaw. The lower Courts rely upon 
the Calcutta Ruling of 1878 in Bazuyet 
Hoosen v. Dooi Chand and Mahomed 
Wajid v. Tayyuban (1). 

In paragraph 2 of the memorandum of 
second appeal it is urged that the lower 
Courts should have required the plaintiff- 
respondent to prove that the alienation was 
a benami transaction or otherwise invalid. 
There is nothing on the record to indicate 
that the sale was a benami transaction. 
is true that Ta Pan is an uncle of the 
vendors, but be satisfied the District Judge 
in the miscellaneous proceedings that the 
deceased Maung Hle and Ma Nu, parents of 
the vendors, owed him a large sum of 
money on pro-notes and the District Judge 
found in that case that there was considera- 
tion for the sale. There was no inquiry 
on the point in the present regular sait, 
and in this Court learned Advocates for 
both parties have confined their arguments 
to the question whether section 52 of the 
Transfer of Property Act was properly 
applied, 

For the respondent it is urged that Po 
Thaw’s suit was virtually against the estate 
of the deceased Ko Hle and Ma Nu and that 
it would be contrary to the spirit if not 
the letter of section 52 to permit aliena- 
tions of part of the estate by the heirs while 
claims to the estate are being investigated by 
the Court. 

The Privy Council case referred to by the 
lower Courts does not seem apposite. It 
was decided before tha enactment of the 
Transfer of Property Act, but the decision 
is in accordance with section 52 of that 
Act. After laying down the general rule that 
“a creditor of a deceased Mahomedan cannot 
follow his estate into the hands of a bona fide 
purchaser for value to whom it has been 
alienated by the heir-at-law,” Their Lordships 


went on to deal with the particular case 
(1) 40. 402; 51. A. 221. 
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before them. The widows of a deceased 
Mahomedan had obtained a decree against 
his son directing the son to account for his 
father’s assets and directing also that the 
son was liable, to the extent of those assets, 
to pay the amount due to the widows in 
respect of their dower. That wasa decree 
against the property and was held operative 
to bind it in the hands of the son and, there- 
fore, of any other person who took from the 
gon with notice of the widows’ decree or ander 
such circumstances so to make them affected 
eby the doctrine of lis pendens. 

But in the present case there was no 
decree or claim against the paddy land which 
the co-heirs sold to Ta Pan. E do not 
understand how the lower Courts arrived at 
the conclusion that any right to the land was 
“directly and specifically in question” in Po 
Thaw’s suit which was a claim ona pro- 
note followed by an ordinary money-decree. 
The lower Courts perhaps thought that as 
Po Thaw could hope to satisfy his decree 
only out of the assets of the estate of Ko 
Hle and Ma Nu, therefore, the whole estate 
was “ directly and specifically in question” 
in the suit. Hut this appears to be a 
strained view of the law. It cannot have 
been intended to tie up the immoveable pro- 
perty of a deceased person in the hands of 
his legal representatives and to prohibit 
them from alienating any part of it while 
ordinary money-claims against the deceas- 
ed are being prosecuted in Court. This 
would be unfair to other creditors whose 
claims are not disputed by the legal repre- 
sentatives. 

A ruling of the High Court in 1882 
supports the view whichI take of section 
52. In Ram Dhun Dhur v. Mohesh Chunder 
Chowdhry (2) a testator by his Will directed 
payment of all his debts and subject thereto 
devised lis property to his heirs. After 
one of the testator’s creditors had obtained 
a decree against the heirs in their 
representative capacity, which decree by its 
terms was to be satisfied out of the assets 
left by the testator, one of the heirs mort- 
gaged his share of the estate. It was held 
that as neither the direction in the Will nor 
the decree in the creditor’s suit created a 
charge on the property of the testator the 
property sold in execution of the creditor's 


decree had been sold subject > the mortgage, 
(2) 90. 408; 11 C. L. R. 563, 
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From the evidence recorded in the mis- 
callaneous proceedings ib appears that Ta 
Pan was a creditor of the deceased Ko Hle and 
Ma Nu and, in my opinion, the bringing of 
the suit by Po Thaw another creditor of the 
deceased did not prevent the legal representa- 
tives from settling with Ta Pan whose 
claim they were not prepared to dispute. No 
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right to the paddy land now in dispute was 
directly and specifically in question in Po 
Thaw’s suit on his pro-note. 

On these grounds I reverse the. decrees of 
the lower Courts and dismiss the plaintiff- 
respondent's suit. The plaintiff-respondent 
will pay the defendant-appellant’s costs in all 
Courts. 

Appeal dismissed. 
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Abatement of suit. 
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Accomplice—Evidence—Corroboration 193 
Statements made by accomplice 
elsewhere than before the Court, admissibility 33 


See Civin PROCEDURE 














_ —Spy or detective--Difference between 

—Evidence of spy—Corroboration. 

One who asa spy or a detective associates with 
criminals solely for the purpose of discovering and 
making known their crimes, and who acts throughout 
with this purpose and without any criminal intent, is 
not an accomplice and itis immaterial that he encoar- 
aged or aided the commission of the crime. 

Ifa witness has made himself an agent for the 
prosecution before associating withthe wrongdoers 
or before the actual perpetration of the offence, he is 
not an accomplice, and his evidence does not stand 
in need of corroboration; but he may be an accomplice 
if he extends no aid to the prosecution until after 
the offence has been committed. 

Queen-Empress v. Jave Charam, 19 B. 363, roferred to, 

An Excise Deputy Collector deputed B to purchase 
cocaine from the accused and B purchased it with 
money supplied by the Excise Sub-Inspector and 
handed the same over to the Deputy Collector. The 
accused was triod for illicit sale of cocaine. B in his 
evidence deposed to the purchase of cocaine from tho 
accused under instructions from the Excise Deputy 
Collector who stated that he gave such instructions 
and received the cocaine from him. The. accused 
was convicted upon the uncorroborated testimony 
of B: 

Held, that B was notan accomplice and the con- 
yiction was good. 

Although the testimony of a spy does not stand in 
need of corroboration in order to be acted upon, it is 
entirely for the Judge of facts to decide in each 
particular case what weight he will attach to this 
kind of evidence, the question depending upon the 
character of each individual witness. EMPEROR V. 
Cuarurpavs Sau, 15 C. W. N. 171 
Account, liability to. See PRINÇIPAL AND AGENT. 
s suit for—Same limitation applicable to 

both movables and immovables—Suit for general 

account barred—Assets acquired within three years 

before suit whether recoverable 999 
———--—. Boo KS— Entries how to be mores 
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Acquiescence — Joint property — Bona fide 


See LIMITATION Act, 














mortgagee without notice for consideration 606 
———— Office of trustee 132 

—_—— Private right of way—Origin— 
Special damage 1196 
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Acquiescence—concid. 





mama amma Time, essence of contract 945 
— Unauthorized evection—Order of 
demolition—Payment of rates in respect of erection 
pending negotiations far compromise, if acquiescence 
in disobedience to order—Calcwtta Municipal Act 

(IHI B. C. of 1899), ss. 449, 580. 

The accused built his house in deviation from the 
plan sanctioned by the Commissioners. An order of 
demolition was passed, and while negotiations were 
going on between the accused and the corporation, 
the latter received rates and taxes on a re-assessment 
of the whole premises, including the portions 
objected to: 

Held, that the mere acceptance of rates, pending 
the negotiations, did not amount to an acquiescence 
onthe part of the Municipality in continuous dis- 
obedience to the order for demolition. BHOLARAM v. 
Corporation OF CALCUTTA, 37 C. 837 NOTE 654 
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Act 1839—XXXII. See Interest Act. 
—— 1856—XYV. See Hixnpv Winow’s ReE-MARRIAGE 
Act, 
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TRACT Act. 
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164—XVI, See REGISTRATION Act. 

1865—X. See Succession Act. 
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1867— 111. See GAMBLING Act, 

1869—IV. See DIVORCE Act. 

1870—VII. See Court FEES Act. 

1870—X XI. See HINDU Wits Act. 

1872—I. See EVIDENCE ACT. 

1872—IX, See CONTRACT Act. 

1878—X. See OATHS Act. 

1877—I. See Speciric RELIEF Act. 

1877—III. See REGISTRATION Act. 

1877—XY. See LIMITATION ACT. 

1878—I. See Orius Act. 

1878—XI. See Anus Act. 
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1879—XVIII. See LEGAL Practitioners ACT. 

1881—V. See PROBATE AND ADMINISTRATION ACT, 

1881—X XVI. See NEGOTIABLE INSTRUMENTS ACT. 

1882—II. See Trusts Act. 

J882—IV. See TRANSFER OF PROPERTY ACT. 

1882—YV. See EASEMENTS Act. 

1882—-VI. See COMPANIES Acr. 

1882—X}V. See CIVIL PROCEDURE CODE. 

1882—XY. See PRESIDENCY MALG CaAvsa” 
COURTS Act. 
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Act 1882—-XX. See PAPER Currency Act. 

1887—VIIl. See Suits VALUATION ACT. 

1887—-IX. See PROVINCIAL SMALL CAUSE 

Courts Act. 

1889— VII. See Succession CERTIFICATE ACT. 

1890— VIII. See GUARDIANS AND WARDS Act. 

1890—IX. See RAILWAYS Act. 

1894—I. See LAND Acquisition Act. 

1897—VIII. See REFORMATORY SCHOOLS Act. 

1897—X. See GENERAL ÜDAUSES Act. 

1898—V. See CRIMINAL Procepuge CODE. 

1899—II. See STAMP Act. 

1899—1X. See ARBITRATION Act. 

1902— 11. See CANTONMENTS (House ÅCCOM- 
MODATION) Act. 

1908—XV. See EXTRADITION Act. 

1905—III. See Paper Currency Act. 

1907—-III. See PROVINCIAL INSOLVENGY Act. 

1908—V. See CIVIL PROCEDURE CODE. 

1908—VI. See EXPLOSIVE SUBSTANCES AcT. 

1908—IX. See Limitation Act. 
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Act. 
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Act 1864 —II. See Mapras REVENUE Recovery Act. 

1865—VII. See MADRAS [IRRIGATION Cuss ACT, 

1865—VIIlL. See Mapras RENT Recovery Act. 

1865—XVIII. See MADRAS ESTATES LAND Act. 

1866—XXVI. See OUDH SUB-ŞETTLEMENT Act. 

1869—I. See OupH Estates Act. 

1869—III. See MADRAS REVENUE Summons Act. 
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Act. 
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Act. 
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REYENUE Act. 
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Act. 

1884—V. See MADRAS Locat Boarps Act. 

1884—XVIIL. See PUNJAB Courts Act. 

1885— FIII. See BENGAL Tenancy Act, 

1886— See BERAR MUNICIPAL Law. 

1886—XXTI. See OUDH RENT Act. 

1887—XII. See Bencat, N.-W. P. AND ASSAM 
Ciyin Courts Act. 

1887—XVI. See PUNJAB Tenancy Act, 


1676— VIII. 
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1888—VI. See GUJRAT TALUKDARS Act. 

1890—IV. See Bomwsay District POLICE Act. 

1891—XX. See PUNJAB MUNICIPAL Act. 

1893—III. See PUNJAB GoveERNMENT TENANTS 

Act. 

1897—IV. See MADRAS SURVEY AND BOUND- 
` ARIES ACT. 

1898—-III. See Burma MUNICIPAL Act. 

1898—IV. See Lower Bora Town AND VID- 


. AGE LANDS Act. 
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Act 1898—XI. See CENTRAL Provinces TENANCY 
Act, 

—— 1899—I. See BURMA GAMBLING Act. 

— 1899—III. See CALCUTTA MUNICIPAL Act. 

—— 1900—I. See MALABAR COMPENSATION FOR TE- 
NANT’S IMPROVEMENTS ACT. 

— 1900—I. See U. P. MUNICIPALITIES Act. 

—- 1900—VI. See Lower BURMA Courts Act. 

— 1900—VI. See Mapras LooaL BOARDS AMEND- 


MENT ACT. 
—— 1900—XIII. See PUNJAB ALIENATION oF LAND 
Act. 
1901—II. See AGRA Tenancy Act. 


1901— 111. See Bomupay Districr MUNICIPAL 
Act. 

1901— 111. See U. P. LAND REVENUE ACT. 

1902—I. See MADRAS Court or WARDS ACT. 

1902—IV. See BURMA FOREST ACT. 

1904—IIE. See Mapras CITY MUNICIPAL Act. 

1905—II. See PUNJAB PRE-EMPTION Act. 

1905—III. See MADRAS LAND ENCROACHMENT 

Act. 
1908—TI. See MADRAS ESTATES LAND Act. 


Regulations. 


Regulation 1802—-XXV. See MADRAS REGULA- 
TION. 

—— man 1806— XVII. See REGULATION 

——-- ——  1817— VII. See Mapras REGULATION. 

———— 1819—VIII. See PATNI REGULATION. 

——— --. ——  1822—VII. See REGULATION. 

——. ——_—--- 1822—-XII. See BENGAL GOVERN- 
MENT INDEMNITY REGULATION, 
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See INSOLVENT AcT. 

See GOVERNMENT OF INDIA AOT. 
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See CHARTER Act, 
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See INSOLVENT ACT. 
See MERCHANT SHIPPING ACT. 
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Adjournment—RBReasons to be recorded 990 


Administration—Creditor—Taking out ad- 
ministration of debtor’s estate, effect of—Extin- 
guishment of debt— Whether doctrine applicable 
when one of two creditors takes out administration 


See PARTY. 


——, letters of. See LETTERS OF 





ADMINISTRATION. 


Admissibility. See Lease; EVIDENCE ACT, 

8. 92, 4 
——— of evidence. See Hvipence 
ADMISSIBILITY. 


—————— of pedigree table filed in Settle- 
ment Court without proof 728 
————Sedition—Admissibility in eyvi» 
dence of articlos other than complained of 53] 
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Admission—Accused’s statement recorded by 
Police oan be proved by oral evidence if not 
amounting to confession 1181 

———; when not binding — Statement 
made by several persons representing all the pro- 
prietors 


Bagan 


—— used as evidence of facts stated 
therein 


728 
Adopted son—Male lenial descendant 228 
Adverse possession—Cantonment land— 
Presumption 1096 
——— Hereditary office—Enjoy- 

- ment of emoluments without possession of office 
998 


Management of wagf pro- 
578 
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—— as against mortgagor sub- 
sequent to mortgage—How far affects mortgagee’s 














rights 264 
-from mere mutation of 
names in favour of guardian 728 











Necessity for finding whe- 
ther defendant’s possession was adverse or deriva- 
tive—Failure to account for origin of possession— 
Legal presumption—Derivative possession 506 
Occupancy holding —Widow 
re-marrying—Tenancy extinguished in the absence 
of reversioners— Widow allowed to succeed to hold- 
ing after re-marriage—Possession for more than 
12 years—Widow becomes a tenant in her own 
right and transmits holding to her son by second 
husband 114 
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—— of the office of trustee 
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not raised explicitly in 
plaint—When may be allowed to be raised—True 
test, what is 41 
_ Revenue Court, adverse 
order passed by, effect of—Landiord, order passed 
in absence of, effect of—Assertion of under-proprie- 
tary right by a tenant against the landlord 710 
Suit for emoluments of an 
offico—Presumption—Declaratory decree obtained 
during period of adverse possession—Defendant 
continuing in possession after decree, effect of 





























— Possession of widow of 
sonless proprietor not adverseto nextheir 1045 
Prescription—Village tank 

—Common property—Trustees. 

The plaintiffs claimed to be hereditary trustees in 
respect of a village pond or tank (common property of 
the villagers) and prayed for a declaration that as 
such trustees they were entitled to look after the 
conservancy of the tank and for an injunction res- 
training defendants from molesting them in their 
enjoyment of it. The following acts were relied on 
by plaintiffs in support of their claim, viz, that 
they and their ancestors had been maintaining 
and conserving the tank at their cost, that they built 
at their costa flight of steps, sluices and had been 
cleaning it, repairing and strengthening the bunds, 
enjoying the fruits of the trees on the banks, and that 
the occupants of the houses onthe bunds constructed 
them with the leave of plaintiffs’ ancestors: 

Held, that, whatever might be the nature of the 
evidence required to establish a proprietary right, the 
above acts were not sufficient to sustain the plaintiffs’ 
right as trustees, and the presumption of a lost grant 
could not be made in favour of the plaintiffs, 
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Muthaya v. Sivaraman, 6 M. 229 and Swaraman 
Chetty v. Muttaya Chetty, 12 M. 241 at p. 248; 16 I. 
A. 48, explained and applied. 

Vencatrama Atyar v, Secretary of State, 20 M. L. J. 
74,7 M.L. T. 139; 5 Ind. Cas. 118, distinguished. 
MARUTHAN CHETTY v. KALIMUTHAN, 1 M. W. N. 576; 








8 M. L. T. 368 114 
— Snit by vendee or auction- 
purchaser for possession 236 














Tenant erecting temporary 
structures—Ownership of soil—Landlord and Tenant, 
Structures of a purely temporary nature, mađe by 

a tenant for the convenience of his house, do not 

constitute sach an assertion of right on the part of the 

tenant as would justify the conclusion that he meant 
by erecting such structures to set up aclaim tothe 
ownership of the soil, and can, therefore, be no eyi- 

dence of adverse possession, BECHU v, LACHNI 763 


Advocate. See LEGAL Practitioners Act, 
—— ———and Client—Advocate's right 
to give a substitute when unable to attend himself 

—Client’s consent—Advocate’s convenience—Client’s 

rights—Practice. 

Where defendant, a Barrister becoming physically 
unable to conduct the case of his client, appointed a 
substitute without his client’s consent and against his 
express will: 

Held, that, though one Advocate is usually allowed 
to represent another when the business is of a merely 
formal character and though such a conrse is for the 
advantage and convenience of all concerned, that ig 
a very different matter to an Advocate transferring 
the whole of a client's case to another Advocate with- 
out his consent and even against his express will. 

In this case decree for the return ofa portion of 
the fee was confirmed against the Barrister. MAUNG 
Kyaw v. Maune Po Tuaine, 3 Bur. L. T. 181 958 
Affidavit sworn before Foreign Court—Ad- 

missibility—A ffidavit not cross examined—Declara- | 

tion not sworn. 897 
Agency. See Principat AND AGENT, 

Agent. See PRINCIPAL AND AGENT. 

—- -Surety is not . 674 

Agra Tenancy Act (II of 1901), s. 
177—Lindlord and tenant—Assessment of revenue, 

suit for—Plea thata third personis Zemindar—Pro- 

prietary title—Question between the third person and 

plaintiff tried—Appeal to District Judge. 

Abrought a suit against B for assessment of 
revenue. B pleaded thet the land in question fell 
within the Zamindari of C and not of A. C was made 
a defendant in the suit. The question whether the 
land fell within the Zamindari of A or Q, was tried 
by the first Court: Held, that as a question of 
proprietary tisle was raised, an appeal lay to the 
District Judge under section 177 of the Tenancy 
Act, 1901. PARBHU NARAIN SINGH v. BALDEO PRASAD, 
8 A. L. J. 36 8I7 
— S. 182—Second appeal—Re- 

vision—Delay of 5} months in filing revision. 

Where a District Judge gives a judgment in 
his appellate jurisdiction in an ejectment suit, a 
second appeal lies to the High Court under section 182 
of the Agra Tenancy Act of 1901. 

After a delay of five and half months, a revision 
cannot be entertained, Manrorna KUARI v. BANI 


SINGH. 529 
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S. 198B—Tenancy not denied 
—-Tenant being prevented by a third person not 
making payment. 

Section 198 of the Agra Tenancy Act, 1901, applies 
to a case where a tenant, who has been impleaded by 
n landlord and who has actually and in good faith 
paid the rent of his holding to some third person, 
pleads such payment. It has no application to a case 
where the tenant does not deny the relationship of 
landlord and tenant but pleads that he did not pay 
the rent because he was prevented by a third person, 
who alleged himself tobe the purchaser, from making 
_ the payment. SHLODIHAL SINGH v. BADRI NARAIN 

7 A L. J. 1198 1098 
Agreement to lease—Registration—Admis- 

sibility in a suit for specific performance 20 
Amendment of plaint. See Praint. 
Ancestral property—Property acquired by 

gift from maternal uncle is self-acquired property in 

the hands of donee 244 
Animal—Dog—Knowledge of master that his dog 

has become mad—Proof of such knowledge necessary— 

Negligence. 

Ifthe owner of a dog knows that it is mad and 
omits to tie up or destroy it and the dog bites another 
man’s cow and the cow dies of hydrophobia in conse- 
quence, the owner of the dog would probably be held 
liable for the damage done. 

‘Tt is essential in cases of this kind for the plaintiff 
to show that the damage done was caused or rendered 
possible by the defendant's negligence. 

Mi Shwe Mi v. Kapila Maistry, U. B. R. 1902-03, Tort, 
1, followed. U Kyaw Mya v. Mr Win THANDA, 3 
Bor. L. T. 140 984 
Appeal—Assessment of Revenue, suit for—Plea 

that a third person is Zemindar—Proprietary title 

—Question between the third person and plaintiff 

tried—Appeal to District Judge 8I 
—Claim for mesne profits—Order of remand 
by Appellate Court—Appeal against order of re- 

mand, whether lies 162 
=—— ——— Order for compensation embodied in des- 

ree 16 

















—against conviction of European British 
subject by Court of Session—Power of Judicial 
Commissioner Oudh to entertain such appeal. 873 
against order of remand 1157 
——Declaratory suit—Disoretion of first Court 
when to be interfered with 6 
Decree in accordance with award—0b- 
jection raised for the first time 222 
—-Discharge of insolvent—Order not ex- 
pressly made 22 
Dismissal for default—Case called out and 
dismissed before rising of Court—Sufficient cause 
for absence of party—Party not to suffer on ac- 
count of absence of Pleader 226 
—————Estoppel—Acceptance of order of Court 
and action under it on protest—Right of appeal 
from order, if barred 79 
against foreclosure 





—_— 








— 





— 








— 


decreo— Valakio 





Foram—Order in insolvency made by 
District Judge—Appeal lies to Divisional Judge 
485 





Ground not taken in memorandum of 
appeal that evidence was not taken— Leave to be 
heard in support of such ground—Pleadings 990 


—_—— 





INDIAN CASES. 
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Appeal—contd. 


——‘Jndgment’, meaning of—Interlocutory 
order—Order on Original Side of the High Court 
—Judge declining to frame an issue. 34 
Judgment—What it should contain 157 
— Order of District Judge for prosecution of 
a guardian 248 
Order refusing action under s. 36, Provin- 
cial Insolvency Act 11 
Order striking off certain defendants to be 
treated as order dismissing the case—Order dis- 
missing the case to be treated as a decree—A ppeal, 
right of, from such an order 40 
——Pauper appeal—Application for leave to 
appeal as a pauper, matters to be considered in 
dctermination of 37 
——Power of Appellate Court to transfer 
appeals 49 


— 





























Remand—Power of Chief Court on appeal 
against order of remand 246 
——Retrospective effect of Civil procedure 
affecting right to appeal—Arbitration award—Ap- 
plication to file the award refused 
—-S in India as of right—Appeal to Pri 
Council not as of right 999 
Suit against two defendants — Decree 
against one—Appeal by this defendant —Power of 
Appellate Court to pass decree against other de- 
fendant 366 
~ —Suit for partition —Decree for plaintiff— 
Reduction of some defendants’ share in consequence 
—Appeal by such defendants, whether lies—Relief 
to party not filing appeal or cross-objections 337 
Suit for redemption of mortgage 
__—_--—-Summary dismissal— Formal judgment not 
necessary 941 


— 








— 





—— 





to Privy Council. See Privy 


COUNCIL APPEAL. 

Appeal filed out of time—Dismissal of 
appeal— Memorandum of objections also liable to 
be dismissed I 

—-Valuation— Mortgage suit—Ground of non- 

liability of certain properties— Memorandum of 

appeal—Acceptance of Court-fees by Deputy Re- 

gistrar — Finality f 1145 














Execution of decree —Attachment of land by 
Civil Court—Transmission of record to Collector for 
intervention— Order declining to intervene, not appeal- 
able—Appeals from subsequent orders. 

Where in execution of a decree, 2 Civi! Court, 
after attaching land, sends the file to the Collector, 
this amounts to an order enquiring from the Collector 
whether he wishes to intervene. 

No appeal lies against an order of the Collector 
declining to intervene. 

Obiter dictum. 

When the Collector informs 2. Civil Court that he 
desires to intervene and the Civil Court authorizes 
him to do so, any order passed by the Collector sub- 
sequently, in exercise of the authority conferred by 
the Court, would be subject to appeal. Rasa RAM v. 
Durea Dur, 5 P. R. 1910 Rev. 391 
Usurpation of jurisdiction by Court below— 

Civil Procedure Code (Act V of 1908), s. 47. 

When jurisdiction has been usurped by a Court, 
an appeal against its order cannot be successfully 
defeated on the ground that the order has been made 
without jurisdiction ; in other words, a party, who 








Vol. VIII] 


Appeal—concld. 


has induced a Court to act without jurisdiction, cau- 
not be permitted, when the validity of the order made 
for his benefit is challenged by way of appeal, to 
take up an inconsistent ‘position and to defeat the 
appeal by proof that the order was made without 
jurisdiction. 

Hurrish Chander y. Kali Sunderi, 10 I. A. 4; 9C. 
482, Abdul Rahiman v. Ganapathi, 23 M. 517, Latch- 
manan v. Ramanathan, 28 M. 127, followed, 

Therefore, where an order of the Court below pur- 
ports to have been made under section 47 of the 
Civil Procedure Code, 1908, it must be taken to be a 
decree and appealableas such. BINDESWARI PROSAD 
SINGH v. LAKPAT NATH 26 


— (Criminal )—Sanction to prosecube— 
Power of Appellate Conré to order ře-trial 679 

Erection of building with- 
out permission—Continuing breach 98 
—- (Second)—Ejectment 529 

Finding of fact based on 
evidence cannot be disturbed in 728 
—— —————— Decision of question relating 

to interest in and as between conflicting parties 









































: ——-Plea for compensation not 
taken in first Court--High Court's discretion to 
remand case for determination of question of com- 
pensation 7 











———————— Plea raised for the first 
time 

= Question of law—Sarat_or 

Tawela 356 





Application to set aside sale 
—Second appeal to High Court against appellate 
order dismissing application 883 
—_--——_--—_—--—Sale—A pplication for set- 
ting aside—Fraud—Second appeal, whether com- 
petent—Change in law 3 
-——— ———_~ —— Order to furnish security 
made by appellate Court—Non-compliance with the 
order—Dismissal of appeal—Second appeal to High 
Court against the order 436 


Application for setting aside sale on ground of 
frand placed on same footing with those made on 
ground of irregularity, as regards appeal 3 


Appropriation of payment. See LIMITATION 
‘Act, 1877, s. 20. 








=~ — Proceeds of the sale of the 
mortgaged property—Costs—Principal and interes 


Arbitration—Application by arbitrator for 
extension of period allowed for making award— 
_ Dismissal for default 224 
—_——_~-——_-—— Arbitrator becoming incapable of 
acting—Order superseding arbitrator—Award, 
objection against—Decree in accordance with 
award—Appeal—Revision—Objection for the first 
time on appeal or revision 
———_ ——— award — Application to file the 
award refused—Appeal — Retrospective effect of 
Civil procedure affecting right to appeal 8 
— Award directing payment to plaint- 
iff within two months by assignment of debts— 
Failure to make payment—Interest 349 
; Award not binding on heirs who 
were not parties to the agreement—Minor 439 
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No award given — Difference of 
opinion between arbitrators—Arbitrators stating 
special case for opinion of Court—Appeal from the 
Court’s order—Reference with the intervention of 
Court—Inapplicability of the Arbitration Act I 








—— Award not submitted on due date— 

Procedure to be followed by Court.” 

Where the award of the arbitrators was not sub- 
mitted to the Court on the day fixed, the reference 
should be considered as ineffectual and set aside. 
After that, the obvious course fo follow is, to fix a date 
for the hearing of the suit, so as to enable the parties 
to appear and adduce evidence in support of their 
respective cases. Where this course was not followed 
and the suit was dismissed for default, the order of 
dismissal was set aside by the High Court and the 
suit remanded for a proper decision. GOPAL LAL 
MANDAL Vv. SURESH CHANDRA MUKERJI, 12 C, L. J. 624 


1107 


y reference by Court to—Munsarim’s 
power to fix date for hearing—Hearing of case fined 
jor a date subsequently declared a holiday—Civil 
Procedure Code (Act V of 1908), Sch. IT, cl. (8). 

A suit was referred to arbitration. Several 
applications were made for extension of the time 
fixed for filing of the award and ultimately May 28th 
was fixed forthat purpose. On that date no award 
was filed and neither party appeared. At the instance 
of the Court, the plaintiff’s pleader applied for further 
extension of time and the Court then fixed June 20th, 
On that date also, noaward was filed and neither 
party appeared, but the Subordinate Judge was him- 
self unable to attend the Court on that day, and the 
Munsarim made an order adjourning the case to June 
24th. Subsequently this date was declared to boa 
holiday and the case was taken up on June 25th when 
the Subordinate Judge made an order superseding 
the arbitration and dismissing the suit: 

Held, that the Munsarim had no power to fixa date 
for the next hearing of the suit: 

Heid, further, that as the case could not be taken 
up on the 24th on account of the holiday and there 
was nothing to show who fixed the following day for 
the hearing of the case, there was no justification for 
calling the case up on the 25th, theday on which it 
was dismissed: 

Held, also, thatthe words “and in such case shall 
proceed with the suit” in clause (8) of the second 
Schedule to the Code of Civil Procedure do not, 
necessarily, mean that the Court shall proceed at once 
on that same day to examine Witnesses. 

Sheo Pershad v. Kastura Kuar, 10 A. 119; Gopal 
Das v. Alaf Khan, 11 A. 383; Guise v. Jaisraj, 15 A. 
405; Qulam Shabbir v. Dwarka Prasad, 18 A. 168; Debi 
Das v. Ejaz Husain, 28 A. 72,2 A. L. J. 749; A. W. 
N. (1905) 191; Ikbal Jahan Begam v. Munney Mirza, 
10 O. ©. 129; and Shiva Nathaji v. Joma Kashinath, 
4 B. 341, referred to. 

Mohammad Akbar Ali v. Saiyads Tahir Husain, 12 0. 
C. 109; 2 Ind. Cas. 284, dissented from and explained. 
KUNDAN Lat v. UHANDU Lan, 18 O. ©, 341 874 
Arbitration Act (IX of 1899), ss. 4, 

[Q—Submission in writing need not be signed 

—Specific Relief Act (I of 1877}, s. 21—Civil Pro- 

cedure Code (Act V of 1908), Sch. II, applicability to 

Karachi, 
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In Karachi where the Indian Arbitration Act (IX 
of 1899) is in force, the second Schedule of the Civil 
Procedure Code (Act Vof 1908) does not apply as 
special procedure is provided by the Arbitration Act. 

Vishindas v. Simpson, 3 S. L. R. 162; 4 Ind. Cas. 
1150, referred to. 

- A submission under the Arbitration Act (section 
4) must be in writing, but it need not be signed. 

_ The Arbitration Act by section 19 provides a 
special remedy by permitting a party to a submission 
to plead the submission in bar oh a suit instituted by 
another party to the submission. 

Under section 21 of the Specific Relief Act, however, 
no suit can lie to specifically enforce a reference 
to arbitration or to compel a party to sign a 














reference. Narsipas Nang v. Dosa KALIAN, 48. D. 
R. 149 925 
——s.10 171 

—__—__ — s. 18 179 

—- s. 19 925 
tArm,’ definition of 972 
Arms Act (XI of 1878) 397 








S. 4—“‘Arm”, definition of--Dashe- 
upyat whether an arm—Weapon used for domestic 
and agricultural purposes—Test whether a weapon 18 
anarm or not—Intention of manufacturer and not of 
possessor as to the use of weapon. 

A weapon primarily intended for domestic and 
agricultural purposes, even if it can be used for pur- 
poses of offence and defence, is notan arm within 
the meaning of the Arms Act. 

Tt is the intention of the manufacturer, and not of 
the possessor of a weapon as to the use to which it 
is to be put, which determines whether a weapon is 
an arm or not. 

Therefore, a dashe-upyat of the usual typo is not 
an arm within the meaning of the Arms Act. Es- 
PEROR v. HAMYIT, 5 L. B. R. 207 972 
Assessor — Person not summoned to act as assessor 

acting as such—Trial with the aid of person not 

summoned to act as assessor, legality of —Constitution 
of Court, defect in, whether mere irregularity— 

Accused, want of objection by—Criminal Procedure 

Code (Act V of 1898), ss. 326, 537. 

In this case the Sessions Judge under section 326, 
Criminal Procedure Code, had requested the District 
Magistrate to summon five persons to attend as 
assessors. When the case was taken up, only one of 
those persons was present. Thereupon the Sessions 
Judge directed that a search should be made as to 
whether there was any one present in the precincts 
of the Court who was acquainted with English and 
who could be required to act as an assessor. The 
result of the search was thatthe Nazir of the Court 
was produced and was directed by the Judge to act 
asan assessor. The Judge noted that no objection 
was raised to the course taken by him: 

Held, that as the Nazir was not a person summoned 
to act as an assessor, and there was nothing to show 
that he was onthe listof assessors and could have 
been summoned, the trial was illegal: 

Held, further, that in the circumstances the Court 
was not properly constituted anda defect of this 
kind was not a mere irregularity which could be 
cured by section 537, Criminal Procedure Code: 

Held, also, that the fact that the appellant did not 
object to the Nazir’s sitting as an assessor was 
immaterial, 
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Queen-Empress v. Bastiano, 15 B. 514 and King- 
Emperor v. Jayram, 25 B. 695, 3 Kom. L. R. 274, 
referred to. Kuus SINGH v. EMPEROR, 13 O. O. oa 


Assignment. See Prosissory Nore. 


— by receiver of rights to collect 
rent—Right of assignee to sue tenants frre 








Attachment.— Budhist Law—Divorce—Wife’s 
share in let-tet-paw property not alienable but 
attachable with husband’s consent—Decree against 
wife alone 992 








Exemption from attachment of 
insolvent’s salary after deducting amount payable 
per mensem to Official Assignee—Exemption on 
footing of necessaries 





————of holding before judgment— 
Surrender of holding during attachment—Surrender 
invalid if holding transferable—Civil Procedure Code 

(Act V of 1908), 8. 64. 

In a suitfor money, a holding of the defendant 
was attached before judgment. During the continu- 
ance of the attachment the defendant surrendered 
the holding and the landlord settled it with another 
person. The plaintiff obtained a decree and in execu- 
tion purchased the holding: 

Held, that, if the holding was transferable a 
surrender of it after attachment could not, in 
view of the provisions of section 64 of the Code of 
1908, affect the position of the decree-holder pur- 
chaser or create in the landlord and his new tenant 
any preferential right. INDRA NARAIN v. Nut BEHARY 
JANA 76 
Attestation — Deed of gift —Attesting wit- 

nesses—Donor’s signature not witnessed by attes- 

tators— Validity of gift 88 
s meaning of—Soribe of a document, 
whether a witness of its execution 


Auction~purchaser—Obsiruction of count- 
er-petitioners—Claiming under judgment-debtor — 
Removal—Jurisdiction 





——- not representative of de- 
cree-holder 42 








--Tiile of purchaser at auction- 
sale—Sale by judyment-debtor after auction-sale but 
before issue of Sale Certryicate—If title of auction- 
purchaser defeated—Civil Procedure Code (Act XIV 
of 1882), s. 316. 

The title of an auction-purchaser cannot be de- 
feated by any transfer made by the judgment-debtor 
between the date of the sale and the date of the con- 
firmation of the sale. 


Prem Chand Pal v. Purnima Dasi, 15 C. 546; 


Amir Kazim v. -Darbari Mal, 24 A, 475; A. W. N. 


(1902) 145, referred to. i Š 

Adhur Chunder Banerjee v. Aghore Nath Aroo, 2 C, 
W. N. 589 and Bhawani Koer v. Mathura Prasad, 7 C. 
L. J. 1, followed. RAM Saran SINGH v. KHAKHAN 
SINGH, 15 C. W. N. 312 


Award. 
——— ——— Not a decree but enforceable as a as 
- I 


See ARBITRATION. 
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Award-—conold, 


— 





Circumstances transpiring after passing— 
Inequality of benefit derived —No ground for setting 
aside. 

The validity of an award must be determined by 
the consideration of circumstances as they existed at 
its date, and not as they transpired some years after 
it had been passed by the arbitrators. 

An award cannot be disturbed on the ground of 
inequality of benefit which either party may even- 
tually have received from it. 

Rajunder Narain Raev. Bijai Govind Singh, 2 
M. I. A. 181, at p. 249, followed. SAKRAPPA č. 
SHIVAPPA, 12 Bos. L. R. 984 647 
Balance—New contract to revive barred items— 

Balance struck by one of the joint debtors when 

binding on the other Bil 

——Interest—Promise to pay 575 

Banker and customer—Debtor and creditor 
—Deposit in bank for payment to another person— 
Failure of bank before receipt of instructions from 
such person—Trust—Fiduciary capacity--Test. 

A paid a certain sum of money to a bank to be paid 
over to B who had an account with the Bank. The 
Bank held the money in suspense and wrote to B for 
instructions as to disposal of the money. Before B 
gave any instructions the Bank became bankrupt: 

Held, (Per Munro, J.), that the Bank becamea 
debtor of B in respect of the money. 

Per Abdul Rahim, J:—That the relation between 
the bank and B was xot that of a debtor and 
creditor and that the Bank held the money in a 
fiduciary capacity as bailee or agent for B and the 
money must be regarded as kept apart from the 
general fund of the Bank. 

The real test of a right to follow the money is not 
whether the sum in question has been rightfully or 
wrongfully mixed with other moneys, but whether the 
banker was authorized or not to use the sum in 
question for his own purposes. 

Official Assignee of Madras v. Smith, 32 M. 68, 1 Ind. 
Cas. 712; 5 M. L. T. 124, dissented from. OFFICIA 
ASSIGNER OF MADRAS v. RAJAM Aryar, 33 M. 299 138 
—— ——— Honouring a draft genuine 

to all appearance—Suit by customer for recovery of 

money—Burden of  proof—Forged draft—Plaint, 
amendment of—Inconsistent pleadings — Principal 
~ and agent—Default of principal misleading agent into 
doing something—Negligence—Signing a blank form 

—Fraudulent conversion of the form into a cheque— 

Liability of Banker for honouring such a cheque. 

Where a banker pays money on a draft, signed by 
his customer, and the draft and the signatures thereon 
are to all appearance in order, the burden of proving, 
in a suit by the customer to recover the money from 
the Banker, that the draft was a forgery, lies on the 
customer. 

The plaintiffs sued the defendants for the recovery 
of certain money paid by the defendants on a draft, 
the signatureson which, plaintiffs alleged, were forged. 
After the plaintiffs’ case was nearly concluded, the 
plaintiffs asked for leave to amend the plaint and to 
raise a plea to the effect that, even if the signatures 
on the draft were genuine, the draft was not issued by 
the plaintiffs and was thus not a proper draft: 

Held, that the amendment could not be allowed, as 
it would have the effect of putting forwardan entirely 
new case for the plaintiffs inconsistent with the 
plaint as originally framed, 
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A principal, who has misled his agent into doing 
something on his own behalf, which the agent has 
honestly done, would not be entitled to claim against 
the agent in respect of the act so done. The question 
to be determined in such cases is whether the agent 
was misled into doing the act by the default of the 
principal. 

Bank of England v. Vagliano, (1891) A.C. p. 114; 
60 L. J. Q. B. 145; 64 L. T. 353; 39 W. R. 657; 55 J. P. 
676; Ireland v. Livingstone, L.R. 5 H. L. 395; 41 L, J. 
Q. B. 201; 27 L. T. 79; 15 W. R. 152, relied upon. 

lf A employs B on his behalf to deal with articles 
of a certain description in a particular way and then 
A, through inadvertence or otherwise, introduces 
among the articles with which B is to deal a 
dangerous counterfeit, not distinguishable in 
appearance from its companions, A is bound to in- 
demnify B against any loss resulting from his dealing 
with the counterfeit as if it were a genuine article 
within the scope of his employment. 

As between a customer and a banker, who is his 
mandatory, the duty on the part of the customer 
arises directly out of contractual relations subsisting 
between them to take care that any cheque which he 
should buy him is not in such a form asto offer 
facilities for being filled up in away which would 
mislead the banker if reasonably vigilant. 

It is negligence to sign a document which somebody 
else may convert into a negotiable instrument for the 
honouring of which the banker is to be held liable. 

The defendants were authorized by plaintiffs to ac- 
cept and honour cheques signed by JI. M left in his 
office blank forms of drafts signed by him. Another 
person duly filled up a blank signed form and had the 
cheque cashed at defendants’, Plaintiffs sued defen- 
dants for the recovery of the money paid on the 
cheque: 

Held, that the defendants were not liable. 

Scholfield v. Lord Londesborough, (1896) A. C. 614; 
75 L. T. 258; 45 W.R. 124; 65 L. J. Q. B. 593; Colonial 
Bank of Australasia, Ld. v. Marshall, (1906) A. C. 559; 
75 L. J. P. C. 76; 22 T. L. R. 746; Adelphi Bank v, 
Edwards, 26 5. J. 360, distinguished. 

Young v. Grote, 4 Bing. 253; 12 Moore 484; 54 L. J. 
(0. s.) C. P. 165; 29 R. R. 552, relied upon. PUNJAB 
NATIONAT, BANK LTD. v. MERCANTILE BANK OF INDIA 
Lrp. 


Batwara Khasra—Proof 890 
Benami—Possession—House purchased with pur- 
chaser’s money 383 


Benami purchase of patni by defaulter, 
whether void 766 





— Suit for pre-emption against 
ostensible purchaser only not maintainable 527 
— Purchase by jather in name of 





son—Presumption. 

In India, when a piece of land is bought by a 
parent inthe name of his son with his own money, 
the prima facie presumption is that it was bought 
benami in the name of the son, and if it is alleged to 
have been purchased for the advancement of the son, 
the burden of proving that fact lies on the party 
asserting it. MEEYAPPA CHETTY v., Marne Ba Bu, 3 
Bor. L. T. 62 450 
purchaser—Court sale—Mortgagee 

of such purchaser - Suit, maintainability of 752 
Benefit of doubt—suspicious ka = 

2 
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Bengal Estates Partition Act (VIII 
B. C. of 1876), S. 54 -Hvidence Act (I of 
1872), s. 35—Batwara khasra —Measurement papers 
—Proof. 

Dilan Khasra or measurement paper prepared 
under section 54 of the Estates Partition Act, 1876, 
does not come within section 35 of the Evidence Act 
as a public record. 

Perma Roy v. Kishen Roy, 25 C. 90, followed. 

But it may be proved in some other way. BHOLA 
Roy v. JUNG Bawapoor 890 


Government Indemnity Re- 
gulation (XII of 1822), S. 34 786 


. W. P. and Assam Civil 
Courts Act (XII of 1887), S. 18 et SE 


- Tenancy Act (VIII of 1895); 


-3 (5 6 
ma ————— — SS. 4 (a), II, 18— 
Raiyat holding at fixed rates--Occupancy raiyat— 
Qabuliat— Construction. 

Whore a qabuliat provided that the rent was to 
be paid putra pautra dikrame (down to sons, son’s 
gons, and so on), that the tenant would pay additional 
rent for any excess area found to oxist and would 
get a reduction of rent in respect of any defect of 
area, that the tenant would not excavate any tank or 
construct any buildings in the land, and that the 
tenant would not alienate the land and jama by gift 
or sale or by granting temporary or perpetual 
settlement: , : 

Held, that thetenant was not araiyat ata fixed 
rent or rate of rent, and that he had no right to 
transfer the holding: ; 

Held, further, that although there is no express 
condition against the tenant mortgaging, yot a mort- 
gage, leading to asale of the holding owing to the 
default of the mortgagor, comes within the prohibitiom 
of the lease. 

Golak Nath Roy Chowdhry v, Mathura Nath, 20 O. 
278, distinguished. NARENDKA BHUSAN v. Banku 























BESARY 825 

———— S. 10 44 
—— m ss. 11,18 825 
mm nan — S: 45 660 
a — S. 49 65 





S. GO—Registered pro- 
prietor, suit for rent by—Inability of plaintif to 
prove realisation of rent for 16-annas share—Plea, 
rent payable to third party, not allowable, 


Section 60 of the Bengal Tenancy Act precludes 
a defendant ina suit for rent brought by the regis- 
tered proprietor from raising a defence that the rent 
is due to any third person, even where the plaintiff 
is not able to prove realisation of rent from the 
defendant for the 16-annas share. 

Durga Das Hazrah v. Samash Akon, 40. W. N. 606 
and Sadhu Charan Pal v. Radhika Mohan Roy, 8 C. W. 























N. 695, referred to. PARGAN v. Nanxu LAL 832 
— s. 85 65 
s.8 


—— 9 44 
— ss. I48A, I58B, 
subs. (2), 17O—Suit by co-sharer landlord 
Jor his share of rent making co-sharer party and offer- 
ing to raise valuation if anything found due to co- 
sharer—Decree for arrears due on account of hold- 
, ing—Claim not allowable in such case—Civil Proce- 
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dure Code (Act XIV of 1882), s. 278 —Civil Procedure 
Code (Act F of 1908), O. KAI, r. 58. 


Certain co-sharer landlords in a suit for rent stated 
that they had not been able to obtain precise inform- 
ation as to what might be due to their co-sharer 
whom they made pro forma defendant, but they had 
reason to believe that nothing was due to him and 
that they consequently sued for what was due to 
themselves but they offered to increase the valuation. 
of the suit if it should turn out in the end that rent 
was still due to their co-sharer. Neither the co-sharer 
nor the tenant entered appearance and an ew parte 
decree was passed: 

Held, that, as the co-sharer did not appear, the 
plaintiffs wero entitled to proceed on the assumption 
that nothing was due to him, and the decrée, there- 
fore, was a decree for the whole sum then due to the 
entire body of landlords, and the plaintiffs were en- 
titled to treat the decree as one for arrears of rent 
due in respect of the entire holding within the mean- 
ing of section 170 sub-section (1) of the Bengal Ten- 
ancy Act so as to exclude the application of Rule 58 
of Order XXI of the Civil Procedure: Code, 1908, and, 
therefore, no claim could be allowed to be made to the 
holding which was put up for sale in execution of the 
decree. NANDA LAL tv. Kana CHAND 


——— ——— S: 153- Second appeal— 
Decision of question relating to interest in und as 
between conflicting parties. ` 


In a suit for rent below Rs. 100, the defence was 
that the land in suit appertained to another jote held 
by the defendant under the plaintiff's superior 
landlord who was no party to the suit. ‘I'he decree 
of the lower appellate Court did not decide the 
question as to whether the plaintiff or the defendant 
was the jotedar under the superior landlord, but 
said thatthe plaintiff was entitled to recover so much 
money from the defendants in respecc of the plaint 
land: 

JTeld, that a second appeal lay in the case. 

Sita Nath Pal v. Kartick Gharmi, & ©. W. N. 484; 
and Ram Mohan Mohish v. Badan Barai, BO, W. N. 
436, referred to. SRI CHARAN Das v. MIRYAULTAH 











KAZI i 

—— ——_ 5, 155 44 

——___-—_. —_—_ S. 158B, Subs«s. (2) 

50 

—— S. IGO cl. (c) 65 
es —— sS. 170 50. 

—— — S. 178, sub-s. (I), 

cl. (C) 44 


S. 181 8 96 

S. 188— Enhancement of 
rent—Co-sharer lamdlord—Swit for enhancement of 
vent by one co-sharer landlord by making others as 
defendants, whether maintainable—“ Acting together,” 
meaning of. 

The institution of a suit for enhancement of rent 
is a thing authorized by the Bengal Tenancy Act in 
the case of tenure-holders as well as in the case of 
occupancy -ratyats. 

The Act prohibits one or some of two or more joint 
landlords from suing to enhance the rent unless both 
or all of the fractional landlords join in the suit as 
co-plaintiffs. 
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Therefore, a suit for enhancement of rent brought 
by one of the joint landlords making the other land- 
lords, who do not concur with him, defendants, will 
not lie. 

Raja Pramada Nath Roy v. Raja Ramani Kanta Roy, 
35 I. A. 73; 12 C. W. N. 249; 10 Bom. L. R. 66;7 C. L. 
J. 139; 3 M. L. T. 151 ; 18 M. L. J. 48; 85 0. 381, dis- 
tinguished. JATINDRA NATH v. PRASANNA KUMAR, 15 
C. W. N. 74; 9 M. L. T. 1; 13 C. L. J. 51; 8 A. L J. 1; 
13 Bom. L. R. 1; 21 M. L. J. 92 €42 P.C. 


Berar Municipal Law of I886, ss. 
146, I51I—Municipal member interested in con- 
tract with the Municipal Comvmittee—Offence under 
s. 168 of the Indian Penal Code. 

A member of a Municipal Committee in Berar, who 
becomes directly or indirectly interested in a contract 
with the Committee, in violation of section 146 of the 
Berar Municipal Law, commits an offence not punish- 
able under the Municipal Law, but punishable under 
section 168 of the Indian Penal Code, and section 151 
of the Municipal Law has no application to his case. 

Section 151 applies only to what are generally 
known as Municipal offences, thatis to say, offences 
against the powers, rules and bye-laws of a Municipal 
Committee, in respect of which the Committee is 
given a discretion to complain or notto complain, and 
the Criminal Courts are restrained from taking 
cognizance unless and until the Committee hag com- 
plained. Narayan v. Emperor, 6 N. L. R. 114 274 


S. 151 274 
Bigamy. See Penat Cone, s. 494. 


“Birt’’, meaning of—Birt deed for less than Rs. 100 
— Registration—Sale of -wnder-proprietary rights— 
— Transfer of Property Act (IV of 1882), s. 108— 
Reservation of annual rent or lagan sarkari— Lease. 
The question was whether a birt deed of which the 

consideration was less than Rs. 100 and which 

reserved a fixed annual rent was valid without regis- 
tration: $ 

Held, that such a deed really implied agrant for 
money paid for under-proprietary rights by a superior 
proprietor in favour of the birt holder, and should, 
therefore, be treated as a sale-deed and not asa 
lease and did not, therefore, require registration. 

Jai Patter Singh v. Ram Rattan Lal, 1 O. C. 124; 
Murad Bakhsh v. Raja Mumtaz Ali Khan, 4 O. C. 31; 
Ram Faki v. Sheo Ratan, 8 O. C. 121 and Raja Muh- 
ammad Mumtaz Ali Khan v. Murad Bakhsh 10 O.C. 318; 
6 0. L. J. 693; 11 C. W. N. 913;9 Bom. L. R. 851; 
17 M. L. J. 400; 4 A. L. J. 737;2 M. L.T. 402; 29 
.A. 708, referred to. 

Birt generally implies an under-proprietary right. 
It is a cession under which a superior proprietor parts 
with acertain portion of his proprietary rights either 
for money paid or for religious purposes. Raw AUTAR 
v. Deiepan, 14 O. ©. 41 


Bombay District Municipal Act 

(bom pay Act Ili of ISQOI), Ss. 3 (7); 

G—‘Erecting a building’— Wall and building. 

By sub-section 7 of section 3 of the Bombay Dis- 
trict Municipal Act (Bombay Act III of 1901), 
‘puilding’ is defined to include walls, and by clause 
(a), appended to the explanation of section 96, the 
expression ‘to erect a building’ includes any material 
re-construction of a building. The re-building of a 
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coneld. 
whole wall, therefore, would be a material re-con- 
struction or an erection of a building within the 
meaning of section 96 of the Act. 

Section 33 of the Bombay District Municipal Act 
of 1873 differs in material particulars from section 96 
of the existing statute. EMPEROR ©. KALEKHAN SAR- 
DARKHAN, 12 Bom. L. R. 1060 1050 
—_— —— — S. 54 (I) (C)—Loa- 

tion of refuse carts—Nuisance—Duty of cleansing 

streets—Tort— Injunction, suit for. 

The location of a refuse cart near a residential 


| house is a nuisance, 


The provision of refuse carts is essential for 
cleansing public streets. It is, therefore, an obligatory 
duty, necessarily deducible from the obligatory duty 
of cleansing public streets, laid upon the Karachi 
Municipality by section 54 (1) (e) of the Bombay 
District Municipal Act. 

No action in tort will lie in respect of the exercise 
with judgment and caution of powers conferred by 
the Legislature. Hasraz Hirsi v. Karacı MUNICI- 
rarity, 4 S. L. R. 66 208 
—. — S. 96 1050 


Bombay District Police Act (IV of 
1890), S. 44—Procession, District Magistrate 
permitting— Remedy of aggrieved person—Revision by 
High Court—Appeal to Executive Governmeni—Civil 
suit, 

An order, made or purporting to be made by a 
District Magistrate under section 44 of the Bombay 
District Police Act, is not a judicial order made by a 
Conrt. It is an executive order made by the District 
Magistrate as Head of the Police of the District and 
as such it is nct open to revision by the High Court, 
The proper remedy, therefore, for any person, con- 
sidering himself aggrieved by such an order, is to 
appeal to the Executive Government, or, ifso advised 
to establish his claim in a Civil Court. 

Section 44 of the Bombay District Police Act em- 
powers a District Magistrate to regulate a procession, 
that is, he has to decide whether a procession should 
or should not be carried. And if he decides in the 
affirmative, his decision is within the terms of the 
section, and at the same time ib is competent to him 
to fix the time and route of the procession as well as 
to direct the presence of the Police. PANDURANG 
Surprao, In ve, 12 Bow. L. R. 1029 747 
——— Hereditary Offices Act (III of 

1874), s. 10 166 
——— High Court Rules, R. 794 


- 618 

—_~ Land Revenue Code (Act V of 

1879), S. 79 A—Collector—Summary jurisdic- 

tion does not exclude jurisdiction of Civil Court~— 

Wrongful possession—Possession under decree of Civil 
Court—Not wrongful. 

The power conferred on the Collector by section 79A. 
of the Land Revenue Code (Bombay Act V of 1879) 
as amended by the Gujarat Talukdari Act (Bombay 
Act VI of 1888), can be exercised only in cases of 
wrongful possession, and, though for the exercise of 
the power the Collector has to form his own opinion 
and decide whether in any particular cere the posses- 
sion is wrongful, there is no provision in either the 
Code (Act V of 1879) or the Act (VI of 1888) which 
gives finality to the Collector’s order of eviction so ag 
to exclude the jurisdiction of a Civil Court to decide 
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that the person evicted by that order was in rightful 
occupation. 

When a man is put into possession bya competent 
Court, it is not open to the Collector to set at naught 
the decision of the Court, merely because section 
79 A empowers him to evict a person in wrongful 
possession, o 

Possession óbtained under the decree ofa Civil 
Court is not wrongful. TALUKDARI SETTLEMENT OFFI- 
CER v. UMASHANKAR, 12 Bom. L. R. 837 
Bought and sold notes—Offer to seller 

by telegram—Varied in course of transmission— 

. Seller not bound— Broker for both sides I 
Breach of contract—Damages 1184 
Broker, liability of 291 
——-— —— Prima facie agent of first employer GOI 
Buddhist Law — Adoption — Apatittha son— 

Keittima son—Difference between—Riyhts of inherit- 

ance—Release by minor, validity of. ; 

An apatittha adoption is a compassionate one which 
takes place in consequence of the child being 
destitute with no one to maintain it through abandon- 
ment by, or the decease of, its natural parents or some 
such similar cause. Therefore, where such circum- 
stances did not exist, the adopted son lived with his 
adoptive parents from the age of two years until they 
died, they sent him to school, initiated him to priesthood 
at their expense, it was in evidence that he was adopted 
with right of inheritance, and after the death of his 
adoptive ‘parents his such right was recognised 
partially: Held, that the adoption was keittima and 

t apatittha. 

4 Teitlima son has the full rights of inheritance of 
a natural son, whereas an apatittha son has only 
partial rights of inheritance, but nevertheless he 
has such rights. f : 

A deed of release executed by a minor is not 
binding on him. Ter Ton v. Ma CHEI, 5 L. SJS 


216 


Divorce—Wife’s share in let-tet-paw 








roperty not alienable but attachable with hus- 
Pans consent—Decree against wife alone 992 
Ecclesiastical authority 480 








———Divorce, suit for —Partition—Plaint, 
amendment of—Civil Procedure Code {Act V of 
1908), O. VI, R. 17. ; 2 
A suit for bare divorce without and as distinct 

from partition of property does not lie under Buddhist 

aw. 

7 Where a suit for divorce was instituted without 
praying for partition, the Judicial Commissioner al- 
lowed the plaint to be amended by adding a prayer 
for partition. Nea Curr Nyo v. Mr Myo Tu, (1910) 1 
U. B. R. 30 477 
—— Gift— Possession. 

Where a gift is made for the purposes of evading 
the ordinary Buddhist rules of inheritance, the 
Buddhist Law applies. : 

There is nothing to prevent a man from making a 
gift to one or more of his children in the absence of 
others. = x | 

A gift of property made by a father to his children 
holds good and such property is not liable to partition 
after his death provided that delivery of possession has 
taken place. The law requires strict proof of delivery 
and delivery cannot be presumed from mere continu- 
ance of possession, at any rate in the case of sons 
actually living with and dependent on an aged father, 
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U. B. R. 1907-08, Buddhist law, Gift, p. 4, referred 
to. Maung Shwe Thwe v. Ma Saing, U. B. R. (1897-01), 
p. 59; Ma Kyi Kyi v. Ma Thein, (1905-6) 3 L. B. R. 
p. 8, followed. MAUNG Pan U v. Ma Kyi Nyo, 3 Bur. 
L. T. 107 1200 


—— Inheritance — Child of a divorced 
couple. 

The general rule among Buddhists, which allows 
the child of a divorced couple to inherit only from 
one parent, namely the parent with whom he or she 
lives, and not from the other, is not confined to cages 
where one or other of the parents re-marries and 
has issue by the new marriage. It applies with equal 
force to a case where tho father does not re-marry 
but lives the rest of his life with a child by an earlier 
marriage. 

Ma Po v. Ma Mon, 4L. B. R. 272, approved. 

The mere fact that a daughter is on affectionate 
terms with her father is not sufficient to establish 
her contention that the family tie giving her acon- 
tinned right of inheritance in her father’s estate was 
kept unbroken after her mother’s divorce. 

Mi San Mra Rhi v. Mi Than Da U,1 L.B. R. 161, 
referred to, Ma Era Kin v. MAUNG Curt Po, 3 Bor. 
L. T. 109 1202 


—— —Inheritance—Distinction between wife 
and concubine: 

Held, thatthe Buddhist law recognized polygamy 
and that a Buddhist might marry two or more women 
at the same time, and that they might all have the 
status of a wife and not that of a concubine, that the 
woman first married was the chief wife and that as 
long as she was not divorced her status could not be 
lowered by any conduct of her husband, except per- 
haps if she were barren: 





~- . Held, also, that wives were entitled to equal shares 


of their husband’s atet property, and that the rules 
laid down in sections 231 and 284 of the Attathankepa 
that a superior wife takes three shares and an 
inferior wife two shares, have reference to the caste 
system and have no application to Rurman 
Buddhists. Mı Kin Ganz v. Mı Kin’ Gy, U. B. R. 
(1910) I, P. 42 1169 
Inheritance —Hldest representative of 

eldest child ranking with surviving uncles and aunts. 

In Buddhist law a grand-child, whose parents have. 
predeceased their parents, is entitled to rank with the 
surviving uncles and aunts only if he is the eldest 
representative of the eldest child, the other grand- 
children taking only one-fourth of the share that 
their parents would have enjoyed, had they survived. 

Mah Saw Ngwe v. Ma Thein Yin, 1 L. B. R. 198, 
followed. Ma THIN v. Ma NYEIN, 8 Bur. L. T. 6 

’ 594 
— Inheritance—Illegitimate child. 

An illegitimate daughter is entitled to share half 
of her father’s estate with his widow. Ma Suwe Zr 
v. Ma Kyin Taaw, 3 Bur. L. T. 147 991 
———~Marriage—Custom—Chinese Buddhist 

—Validity of marriage with Burmese Buddhist— 

Necessary facts to be proved. : 

Where it issought to establish a marriage between 
a Chinese Buddhist and a Burmese Buddhist woman, 
it must be shown that the practices the husband fol. 
lowed differ from those followed by all Chinese 3ud- 
dhists and are the peculiar characteristics of Burmese 
Buddhists. 
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No presumption as to his being a Burmese Buddhist 
can be drawn from the fact that he bears a Burmese 
name. For it is a matter of common knowledge 
and experience that Chinamen, long resident or born 
in this country, adopt Burmese names. 

In such a case the customary law applicable to 
Chinese Buddhists must be followed. 

Fone Lan v. Ma Gyee, 2 L. B. R. 95, followed. 
Maune Tun Tua v. Ma Pu, 3 Ber. L. T. 67 452 


Merriage of minor without parent's 
consent—Subseguent co-habitation in parents house— 
Proof of consent. 

A,a minor girl, who eloped from her parents’ 
house with B, returned to her parents’ house and 
lived and co-habited there with B, and ate together 
with him there: 

Held, that it was a perfectly valid marriage accord- 
ing to Burmese Buddhist law and that the subsequent 
consent of the parents may be presumed from their 
conduct towards A and B. 

Quere—Whether the consent of the parents is 
essential to the validity of the marriage of a minor 
child? 

Crown v, Chan Mya, 1 L. B.R. 297, doubted. 
MAUNG Curr Pe v. Ma Trin, 3 Bor. L. T. 43 437 
Pre-emption—Physical possession 

meaning of—Limitation Act (XV of 1877), Sch. II, 

art, 10. 

The expression “physical possession” in article 10 
of the second Schedule of the Limitation Act, means 
a possession that is personal and immediate or, in 
other words, a possession perceptible to the senses 
and evident to everybody as much as possession can be 
perceived and be evident. The expression precludes 








any sort of formal or constructive possession or even . 


possession by attornment of tenants. The entry of 
one’s name in the Revenue Registers as owner would 
not constitute a taking of physical possession. U 
Ter Tun v. Ma Ni, 3 Bor. L. T. 24 
———Presumption of ownership of house 
built during coverture on land belonging to wife 
alone—Joint property—Power of one of parties to 
marriage to deal with joint property—Transfer of 

Property Act (IV of 1882), s. 41—Bona fide mort- 

gagee without notice for consideration—Acquiescence, 

A piece of Government land wasin the possession 
of the wife many years before her marriage and 
after her marriage she obtained a lease of it from 
Government. A house was then built onthe land 
and she mortgaged it to a Chetty without the consent 
of her husband but for the benefit of her son. The 
mortgage contained a power of sale. It was proved 
that the husband came to know of the mortgage and 
took no steps to set it aside until after the Chetty 
refused to allow his wife further time to pay off the 
mortgage-money. He then filed this suit: 

Held, that in the absence of any evidence to the 
contrary, the house must be presumed to be the joint 
property of husband and wife and that a mortgage of 
the house was under the circumstances, not a bona fide 
mortgage without notice for consideration: that the 
husband must be held to have acquiesced in the mort- 
gage; but from his consent to the mortgage no 
presumption could be made that he consented to 
the power of sale. 

Maung Twe v. Raman Chetty, 1 L. B. R, 11, followed. 
U Po Lon v, Soowman Hast, 3 Bur, L. T.30 606 
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Burden of Proof—Alionation by sonless 
proprietor—Ancestral property —Consideration 
244 
‘Alienation by sonless proprietor 
—Necessity —Delay in suing 
— Copy-right—Injunction 497 
Dedication of highway totemple 


Ejectment suit 1123 
Honouring a draft genuine to 
all appearance—Suit by customer for recovery of 
muney—Forged draft 8 

Lekheraj—Presumption 546 
Malicious prosecution—Burden 









































of proving malice 458 
~~~ Mode of misappropriation of 
money, prosecution not bound to prove 687 
Mortgagee in  possession— 











Burden of proving subsequent outright sale is on 
the mortgagee 610 
— Mortgage suit against father 
—Sons to prove that mortgagee had notice of their 
claim 633 
———Necessary proof of custom— 
Oral evidence—Practice—A ppellate Court changing 
allocation of onus—Remand. 1153 
Plaintiff must succeed on the 
strength of his own allegation 

Presumption as regards inam 

















aka jiwana 














am —-— Presumption as to time of death 
—_—-—— — Right to sue in forma sena 


— —-———Self-acquisition — Admission 
that some properties are ancestral 

Transfer of Negotiable Instru- 

iment—Consideration 


Burma Forest Act (IV of 1902), 

S. 80, not ultra vires of legislation. 

The Indian Legislatures have the power to limit 
the liability of the Government for loss or damage 
caused by its servants and the provisions of section 
80 of the Burma Forests Act are not ultra vires of 
the Legislature. Maung Po KYI v. SECRETARY oF STATE 
FOR INDIA, 3 Bor. L. T. 150 994 
Burma Gambling Act (I of 1899), 

Sa 4—Gume of skill. 

In the games of thonbonpe or dominoes, as played 
in Burma, the element of chance is sc subordinated 
to the element of skill that the game must be looked 
upon asa game of the kind contemplated by section 
4 of the Burma Gambling Act. EMPEROR v. TUN ZUN, 
8 Bur. L. T. 66 








45 
ss. 6, 7, II — (ri. 

minal Procedure Code (Act V of 1898), ss. 103, 

842 — Search — Respectable persons in the locality 

—Stress on the words ‘respectable and not on 

‘locality’ — Presumption under s. T of the Burma 

Gambling Act not optional—Duty of Magistrates to 

sift correctness of information on which they are asked 

to act under s. 6. 

The object of section 103 of the Code of 
Criminal Procedure in requiring that respectable 
inhabitants of the “locality” should be called to wit- 
ness the search, is to ensure that false evidence may 
not be fabricated. The important pointisthat the men 
called in should be persons of some standing whose | 
word can be believed, not that they should be persons 
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living within a stone’s throw of the house which is 
to be searched; the stress is on the word “respectable” 
and not on the word “locality”. 

Therefore, for the purposes of section 103, a person 
living in aquarter within hail of the place to be 
searched may reasonably be regarded asan inhabitant 
of the locality, even if a river flows between. 

The presumption under section 7 of the Gambling 
Act is not optional for the Magistrate to make. He is 
bound to presume that the house was a common 
gaming house until the contrary is proved. 

The house of the 1st respondent, Sit Nyein, in an 
outlying part of Wakema Municipality, was entered 
by two Magistrates, who found a gambling ring of 
about 20 persons. The ring broke up and the gamb- 
lers fled, but the Magistrates and their companions 
managed to arrest 9 of them. Three packs of cards 
and Bs. 25 in cash were found in the gambling ring: 

Held, that the presumption described in section 7 
of the Gambling Act arose in the case and unless the 
accused proved that the house was not a common 
gaming house, the Magistrate was bound to convict. 

The provisions of sections Gand 7 of the Burma 
Gambling Act may cause great hardship if the Magis- 


trate, who issues the warrant, himself makes a raid. 


and does so without good reason for believing that 
the house to be entered isa common gaming house. 
Tt behoves Magistrates to sift information most 
carefully before acting under section 6, the effect of 
which is to throw on the accused the burden of 
proving that the house which is raided isnot a com- 
mon gaming house. 

Two respondents denied the offence charged 

cainst them under section 11 of the Gambling Act: 

Held, that it was the duty of the Magistrate at the 
close of the prosecution to examine those persons 
under section 342 of the Criminal Procedure Code and 
to call upon them for their dofence; that as those 
requirements were disregarded, those accused could 
not be said to have had a fair trial: 

Held, therefore, that so far as- these respondents 
were concerned the order of the Sessions Court, which 
set aside their convictions, would stand. EMPEROR v. 
Sit NYEIN, 3 Bur. L. T. 143 988 
——— ss. 7, li 988 


Burma Legislative Council cannot oust 





jurisdiction of Civil Courts in respect of rights over `’ 
12 


land as against Government 


Burma Municipal Act (III of 1898), 
ss. 92 (3), (4), 180 —Act of building without 
permission not punishable—Absence of any notice to 
the accused regarding his breach of law or bye-law— 
Appeal—Continuing breach. 

Maung Po Tok was prosecuted under section 180 of 
the Burma Municipal Act No. III of 1898 under the 
following circumstances. He applied for permission 
to erect a zayat putting in plans, which were approved 
of by the Municipal Committee, Bassein. He then 
erected the zayat in contravention of the plans, for 
he proceeded to erect a portico. Complaint was 
made and he was ordered by written notice to stop 
going on with the erection of the portico. After that 
Po Tok asked that the portico be allowed to stand, 
but the President of the Committee rejected the 
request and ordered Po Tok’s prosecution for building 
contrary to the plan. The Magistrate found that he 
did not stop when ordered to do so and that no notice 
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appeared to have been issued requiring him to pull 
down or dismantle the oxtension. He found that Po 
Tok had departed from the sanctioned plan without 
permission and that he had erected, or begun to erect, 
in contravention of the bye-laws, the portico. He 
found him guilty of a breach, in contravention of 
section 92 (3), (4) of the Municipal Act and bye-laws 
framed under the Actand directed that he pay a fine 
of Rs. 50 and in case of a continuing breach a further 
fine of Rs.5 aday forevery day in which the 
erection continues to exist after seven days from the 
25th May. 

Maung Po Tok then applied for revision of this 
order to the Sessions Judge who referred the case to 
the Chief Court: 

Held, that although at first sight the ordor of the 
Magistrate might seem to be more than an order of 
fine of Rs. 50 only and, therefore, appealable, but that 
looking at the facts, there was no continuing breach 
of any notice issued by tho Municipality, as no notice 
was proved to have been issued under section 92 (8) 
or (4) requiring the portico to be altered or 
demolished; that, therefore, that portion of the order 
seemed tobe meaningless and inoperative and 
appeared to be only one for Rs. 50 and was thus not 
appealable. i 

Section 180 makes punishnble the disobedience of a 
bye-law or any lawful direction given by the Com- 
mittee by public notice under the powors conferred 
upon it by Chapter VI or any notice in writing law- 
fully issued by it under the powers so conferred or 
failure to comply with the conditions subject to which 
any permission is given by the Committee under 
those powers. 

‘An erection in contravention of plans is not in 
itself or by itself alone punishable, as thero is no 
bye-law rendering punishable the mere erection of a 
building in contravention of a plan, EMPRROR V. 
Maune Po Tox, 3 Bur. L. T. 188 9 





—— s. 180 983 

Calcutta Municipal Act (III B. C. of 
1899), S. 3, cl. (29) and S. 632— 
Nuisance—Building wall to prevent neighbour from 
acquiring easement, if nuisence—May be otherwise 
nuisance—Duty of Court in abating nuisance. 

The building of a wall however high on a man’s 
own property for the purpose of preventing his 
neighbour from acquiring rights of easement over 
his land, is not in itself a nuisance under the 
Caleutta Municipal Act. 

Bhagwan Dass v. Rash Behari Mallick, 14.0. W. N. 
637; 6 lnd. Cas. 595, referred to and commented upon. 

But although the height of the wall may not be 
a nuisance, yet the accumulation of filth and 
want of space to clear the drainage between it 
and the neighbour’s house may cause it to bea nuisance. 

The Court should not pull down the wall to 
a lesser height, but should consider whether the 
nuisance may not be abated by some means of clear» 
ing the space. KHAGENDRA NATH V. BHUPENDRA 
Narayan, 15 CO. W. N. 316 530 
s. 3, cl. (29)—Nui- 

sance—Putting wp posts to prevent wheel traffic pass» 

ing through busti, tf nuisance. 

The owner of a busti put up certain posts which 
had the effect ofpreventing the wheel traffic pass- 
ing through the busti from east to west and from 
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north to south, leaving the opening onto the main 
road open and free at all times for any cart which 
had business in the bust: and could go all over it 
and all round it and out again by the same passage 
by which it came in; but the cart could not get in and 
out of this busti by the shortest route as it had to go 
back by the way it came in: - 
Held, that, although it may be inconvenient to the 
Municipal servants and although it may add to the ex- 
pense of cleansing the busti, the act ofthe owner cannot 
in any way interfere with the effective Cleansing of the 
busti, which it is necessary to establish before it can be 
held to be a nuisance. NARENDRA NATH v. CHAIRMAN, 
Corporation OF Carcurra, 15 C. W. N. 100 
= —s:. 3, cls. (35) and 
(37) and Sch. XVII, R. 2—Private street 
—Pathway made by owner—Height of building. 
Where there are four buildings owned by four 
different persons bearing four different assessment 
numbers which abut on apassage which is not a 
a public street: Held, that it was a pathway made 
by the owner of a building on his own land to secure 
access to, or the convenient use of, such building, and 
that the provisions of Rule 2 of Schedule XVII of the 
Calcutta Municipal Act did not apply. HARI MATI 
DASI v. CORPORATION OF CALCUTTA, 13 0. L. J. 219 


891 
Ss. 299, 574—Drain- 
age—“Place lawfully set a part,” meaning of. : 

A place “lawfully set apart” for the use of the 
public by the Corporation within the meaning 
of section 299 of the Calcutta Municipal Act, 
must be a place over which the Corporation have 
acquired by some procedure under the statute a right 
to make use of private property as a public drain. 

Where every hut in a busti had a surface drain con- 
nected withthe private common drain of the landlord 
and this latter drain discharged into the Municipal 
sewer at a distance outside the statutory limits : 

Held, that this private common drain of the 
landlord cannot be presumed to be a place law- 
fully set apart for the discharge of drainage within 
the meaning of section 299, that a tenant of one 
of the huts in the basti cannot be called upon to 
alter his connecting drain to suit the convenience of 
the Corporation, and that he cannot be fined for neg- 
lecting to do so. GOBINDA CHANDRA v. CORPORATION 
or Catcurta, 18 O. L. J. 327; 15 C. W. N. 412 706 

SS. 407, 408, 409, 
574—“Owner” in s. 407, meaning ofj—Owner of 
land—Owner of bustee—Notice—Standard plan. 

The word “owner” in section 407 of the Calcutta 
Municipal Act does not include “owner of huts” also 
80 as to make it obligatory on the General Committee 
to hear the objections of “owners of huts” under 
section 407 before the approval of the standard plan. 

The Municipality does not proceed against any 
body under section 408. They issue notices in three 
different kinds of cases. If huts belonging to the 
occupiers have to be removed, a notice need be 
issued to them; if they disobey, they are liable to 
prosecution under section 574, If improvements are 
to be done which can be exclusively done by the 
owners of the land, the same rule applies. If tho 
standard plan includes work which has to be don 
partly by the owners of the huts and partly by the 
owner of the land, and a notice is issued under sec- 
tion 408 on either or both of them, and it is disobeyed, 











n 























GENERAL INDER. 


1223 


Calcutta Municipal Act—concld. 


the party in default is still liable to be prosecuted 
under section 574. If the whole of the work has to 
be done by thé owners of the huts then the cancel- 
ling of the notice on the owner of the land does not 
oust the jurisdiction of the Municipality under sec- 
tion 409. If, on the other hand, the Municipality have 
cancelled the notice on the owners of the bustee land 
but still require him to carry out any portion of the 
work, it is clear that they must serve fresh notice on 
the owner of the bustee before they can become 
vested with any jurisdiction under section 409. Cor- 

















PORATION OF CALCUTTA v, Muzarrar Hossein 53 
—— — ss. 408, 409 53 
—— S. 449 654 

— S. 574 53, 706 

—_——————— S, 580 654 

—_—_—_ —— S, 632 530 

————— Sch. XVI, r. 2 

89I 

Cantonment land— Presumption—Adverse 


possession. 


A person who builds a house in a Cantonment must 
be taken to have derived his titlo to occupy tho land 
from the Military authorities whose power to make a 
grant of it can only be co-extensive with their own 
tenure of the property. No assignment by the Military 
authorities can subsist beyond the period during which 
the land remains subject to Cantonment Regulations. 

Secretary of State for India v. Jagan Prasad, 6 A. 
148, followed. 

So as long asa land remains uuder a Cantonment, 
no person can acquire adverse title to it. BANK oF 
UPPER INDIA V. SECRETARY OF State, 7 A. L. J. 1194 


1096 


Carrier, liability of — Consignment of goods— 
Delivery to consignee —Recovery of value of goods by 
carrier from consignee for failure to produce bill of 
lading —Cause of action against carrier by consignor 
—Limitation Act (XV of 1877), Sch. II, arts. 81, 115 
— Construction of the articles of Limitation Act. 


Defendant Company undertook to deliver goods 
shipped by ‘plaintiff to consignee. The goods were 
delivered under an indemnity bond. About six 
months after date of consignment, the defendants 
recovered the value of the goods for latter’s failure 
to preduce the bill of lading: 

Held, that an action by consignor to recover tho 
said value from the carrier was governed not by 
article 31 but by article 115 of the second Schedule 
to the Limitation Act. 

Rungiah Goundan and Co. v. Nanjappa Row, 26 M. 
780 at p. 784; 13 M. L. J. 412; Musammat Rance 
Surno Moyee v. Shoshee Mokhee Burmonia, 12 M. I. 
A. 244 at p. 252;11 W. R. (P.C.) 552 B. L. R. 
(P.C.) 10, referred to. 

The proper rule for construction of the articles of 
the Limitation Act is that we must read all the threo 
columns of the second Schedule togethor, and if in 
any case the first column of a particular article bo 
applicable but not the third column, which lays down 
from when time should be reckoned, we must reject 
that article. 

Rurgiah Goundan and Co., v. Nanjappa Row, 26 M. 
780 at p. 784; 13 M. L.J. 412, relied upou. Ko- 
THANDARAMA CHETTY V. BRITISH INDIA STEAM NAYVIGA- 
tion Co, LD., 9 M. L. T. 169 882 
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Cause of action -—Fjectment—Denial of land- 
lord’s title 227 
— s meaning of 9 
Occupation by judgment-debtor 
463 














after execution 
——— —— — Shamilat land—Partition—Land 
left joint as a road— Obstruction by one of the co- 
sharers—lujunction—Special damage not array te 


to prove 
—.——Suit for contribution I102 


Central Provinces Land Revenue 
Act (XVIII of 1881), S. 79—Zamindari— 
Wajibul-arz—Village Wajib-ul-arz —Omissions, effect 
of— Cultivation begar—Tillage cess—Suit to enforce 
—Smalt Cause Suit. 


The Local Government of the Central Provinces, in 
carrying out a re-settlement of the Kamtha Zamindari 
of the Bhandara Districtin or about the year 1898, 
caused to be prepared a Wajib-ul-arz for the whole 
estate, called the Zamindari Wajib-ul-arz. A village 
Wajib-ul-arz was also prepared for the village of Kudwa 
in the said Zamindari. The Zamindari Wajib-ul-arz 
recognized the existence of begar. There was no 
mention of it, however, in the village Wajib-ul-arz: 

Held, (1) that the Zamindari Wajib-ul-arz was a 
clear record made under the provisions of section 79 
of the Central Provinces Land Revenue Act, and the 
entries therein concerning begar comprised a deter- 
mination and record by the Settlement Officer of cer- 
tain cesses leviable throughout the Zamindari. The 
village Wajib-ul-arz was merely supplementary to the 
Zamindari Wajib-wi-arz, and not a substitution there- 
for. Theformer may have repeated matters in the 
latter, but its omission to do so in any case would not 
affect the application Of the latter in any degree. 

Every cess which is paid, delivered or rendered, 
jn money, kind, or service, by a tenant on account of 
the use or occupation of land let to him, is a part 
of the rent which the Central Provinces Tenancy Act 
specifically charges on his holding. Such a cess is 
the cultivation tegar rendered by a tenant as such. 
Hence the suits, in which that kind of begar forms 
partof the claim, are not of a nature cogniz- 
able by the Court of Small Causes. Ras CHANDRA v. 
CuinpHoo, 6 N. L, R. 117 2 
— —— Tenancy Act (XI of 

1898), S. Al —Tenant giving notice to land- 
lord of sale of tenancy rights—Landlord willing to 
buy at price fixed by Revenue Oficer—Tenant un- 
willing to sell at that price— Statutory duty, enforce- 
ment of,by landlord—Sale—WNo deed necessary. 


An absolute occupancy-tenant gave notice to his 
Jandlord of his intention to sell the holding toa third 
person, whereupon the landlord served him with 
a notice expressing his willingness to purchase 
the holding ata price tobe fixed by a Revenue 
Officer to whom he applied accordingly and had 
the price fixed. The tenant refused to sell at 
that price. Upon this the landlord sued to enforce 
the sale: h 

Held, that the claim was not for the specific 
performance of a contract to sell but for the enforce- 
ment of astatutory duty and mast succeed: 

Held, further, that a document whereby a tenant 
gives up his holding to the proprietary body is 
really a surrender though it may be for consideration 
and be called a sale, no sale-deed is necessary, 
the plaintiff being entitled to be put in possess 
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sion on paying into Court the price fixed. DADU v. 
Cuaurc, 6 N. L. R. 190 1186 


Cess. See MADRAS IRRIGATION Cress Act; REGULA- 
TION. 


Champerty—Maintenance — Wager —Guarantee 
— Conditional promise—Agreement to advance money 
for litigution—Consideration—Public policy—Con- 
tract Act (IX of 1872), ss. 28, 30. 

An agreement, by which a person, advancing money 
for the conduct of a litigation, is promised the return 
of his money without interest and a share in the 
property is notopposed to public policy; nor is it of. 
the nature of a wager but ought to be treated as a 
conditional promise or guarantee. 

Chedambara Chetty v. Runge Krishna Muthu 
Puchaiya Naiker, 22 W. R. 148; 1 B. L. R. 509; 1 I. A. 
241; Kunwar Ram Lal (Raghunath) v. Nil Kunth, 20 
I. A. 112; 20 C. 843, referred to. NIAMAT Atri. 
ILAHI BAKHSH 
Charge. See Lizn. 
—-. Joinder of. 





See CRiminat PROCEDURE 
Cone, ss. 283—239. 
——Co-sharers undertaking to pay mortgage 
debt in certain proportion—Agreement to realize the 
excess from the person and property of the defaulting. 
co-sharer— Whether such agreement creates a charge. 
Some property, which had previously been mort- 
gaged, devolved upon certain persons by inherit-. 
ance. They agreed to divide the property amongst 
themselves and to pay the mortgage-debt propor- 
tionately to their shares. The agreement contained 
a stipulation that “if for any reason, avy of the 
co-sharers fails to pay the debt, then the co-sharer, 
who has to pay any amount of the debt in excess 
of his share, shall be entitled to get the same from 
the person and property of the defaulting co-sharer:” 
Held, that the stipulation in the agreement did 
not create any charge upon the property of any 
of the co-sharers in respect of any sum paid by 
any other co-sharer in excess of his rateable share 
of the debt. 4 
The co-sharer paying in excess could, however, re- 
cover such excess from the defaulting co-sharer by 
the proper process of law, 
The Collector of Etawah v. Beti Maharani, 14 A. 
162, followed. Kisuen Lat v. Bunawan Kuvar 864 


Charitable Trusts—suit for removal of 
trustee of mosque and injunction—Right to injunc. 
tion— Whether carries with it right to possession of 
lands attached to the mosque. 

A right to pray for removal of the trustee of a 
mosque from his office and for an injunction res- 
training him from performing the duties thereof, does 
not necessarily carry with it the right to possession 
of the lands attached to the mosque. 

Kamaraja v. Asanali Shariff, 23 M. 99, referred to. 
Popia v. ABDUL RAIMAN, 1 M. W. N. 777; 9 M. L. T. 
106 525 
Charlty—Property dedicated to charity—Board 

of Revenue, assuming management—Subsequent 

handing over of the management to the Talug 

Board—Powers and duties of the Talug Board 


Charter Act (Calcutta), 24 and 25° 
Vic. Chap. 104, s. 15 107 
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Cheating—Directors of a loan and Deposit So- 
ciety —Issne of false balance-sheets—Balance-sheeb 
containing incorrect entries —Presumption of guilty 
knowledge—Wrong classification of bad debts— 
Failure to include Directors loans as a separate 
item—Position of auditors—Auditor’s certificate 
about the existence of securities—Criminal liamli 








Mortgagor not disclosing his defective 

title—Penal Code (Act XLV of 1860), s. 420. 

Mere suppression of some facts at the time of 
borrowing money does not amount to cheating 
where there is no evidence of either active decep- 
tion or dishonest or fraudulent action. So where 
a person mortgaged to another for Rs. 1,000 a 
mortgage executed in his favour of a house for 
Ra. 2,000 and also agreed that in case of his mort- 
gagee not being able to recover his money from 
the mortgage rights, he would make good the money 
from his other property: 

Held, that there was no element of cheating 
jn that person’s act even if he knew at the time 
of borrowing money that his mortgagor’s title to the 
house was defective and did not disclose this defect 
to his oreditor. 

A mortgage of a mortgage of a house is not a re- 
mortgage of the house. 

Gendan Lal v. Abdul Aziz Khan, 27 A. 302; A. 
W. N. (1904) 265; 1 Cr. L.J. 1044 and Emperor Y. 
Bishan Das, 27 A.561; A. W. N. (1905) 98; 2 A. L. J. 
268; 2 Cr. L. J. 218, referred to, Hani KRISHAN V. 
Empsror, 40 P. W. R. 1910 Cr. 256 
Chit fund —PLayment of part of prize to a subscriber 

—Agreement between starter and subscriber for pay- 

ment of balance on subscriber's furnishing security— 

Failure of starter to pay balance of prize money— 

Whether relieves subscriber from obligation to pay 

future instalments—Default in payment of instalments 

—Action for recovery of last two instalments—Stipu- 

lation jor payment of all future instalments in 

default of any one instalment— Waiver—Limitation. 

A kuri was started by plaintiff's prodecessor in 
1893. Ib was to consist of 14 tickets of Rs. 500 each 
and it was to continue for 13 years. Defendant, one 
of the subscribers, won a prize atthe 6th drawing. 
A portion of the prize-money was paid to him by the 
plaintiff and the balance was reserved with the latter 
for payment to defendant when he gave security for 

ayment of future subscriptions. It was found that 
defendant offered the security and that plaintiff 
defaulted to pay the balance reserved with him. It 
was also a condition that in default of defendant’s 
payment of any one instalment, all future instalments 
would become due at once. Plaintiff credited the 
unpaid prize-money towards subsequent instalments 
and sued defendant for the last two instalments. 
Defendant pleaded that he was not liable to pay the 
future instalments, as plaintiff did not give him the 
balance of his prizo-money and that as he made 
default in payment of the instalment due for 1900, 
all the instalments became then due and the suit was 
barred by limitation: 

Held, (1) that, apart from the special agreement, 
a default in payment of the prize-money did not 
relieve the defendant from liability to pay future 
subscriptions. 

(2) that as it was found that plaintiff had waived 
the benefit of the stipulation for payment of all 
overdue'instalments in default of any one instalment, 
the suit was not barred by limitation. 
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Sri Raja Satracherla v. Sri Raja Setarama, 3 M. 61, 
Nagappa v. Ismail, 12 M. 192, Badi Babi Sahibal v. 
Sami Pillai, 18 M. 257 at p. 261, dbinash Chandra 
Bose v. Bama Bewa, 18 C. W. N. 1010 at p. 1013; 4 
Ind. Cas. 17, referred to. PAZHANCHERI PANANGAT 
BLAHAYIL v. PAZHANCHERI MANANTHAN, 9 M. L. T. 36; 
2 M. W. N.79 510 


Chitta—Adđmissibility 715 


Chowkidari Chakran land— Resumption 
and transfer by Collector to Zemindar— Whether new 
title granted—Patnidar’s right—Suit by patnidar— 
Limitation Act (XV of 1877), Sch. IZ, arts. 142, 144 
—Non-registration of patnidar’s name in Zemindar’s 
Sherista-—Bonami purchase of patni by defaulter, 
whether void—Patni Regulation VII of 1819, s. 9. 
The effect of the transfer of chowkidari chakran 

lands, resumed by the Collector, to the Zemindar is not 
to separate them from the parent estate andto grant 
anew title to them in favour of the proprietor of the 
estate. A patnidar, by whose patni lease the lands 
are covered, is entitled to recover possession of the 
lands on condition of his agreeing toa fair and 
reasonable settlement with the Zemindar. 

Kazi Newaz Khoda v. Ram Jadu Dey, 340. 109; 11 
C. W. N. 201; 5 C. L. J. 33, relied upon. 

‘And the terms of the settlement must depend on 
the conditions under which the patni-Lenure was 
originally created. 

Hari Narain v. 
followed. 

The limitation applicable to a suit by a patnidas to 
recover possession of chowkidari chakran lands 
resumed by the Collector and transferred to the 
Zemindar, is that provided by articles 142 or 144 of 
Schedule II of the Limitation Act of 1877. 

Bunwari Mukunda v. Bidhu Sundar, 35 C. 346; 12 
C. W. N. 459, 7 C. L. J. 489, followed. 

A patnidar may bring such a snit, although his 
name is not registered in the Zemindar’s sherista. ~ 

Gossain Mungal Doss v. Roy Dhunput Singh, 25 W. 
R. 152, dissented from. 

Chunder Pershad Roy v. Shuvadra Kumari, 12 ©. 
G22 and Joy Krishna v. Sarfannessa, 15 0. 345, 
followed. 

The purchase of a patni iu benami by the defaulting 
patnidar in contravention of section 9 of the patni 
Regulation, is not void but voidable, 

Matangini Debya v. Prasanna Moyi,3 C.L. J. 93, 
relied upon. HARAK CHAND Y. CHARU CHANDRA 
SINGHA, 15 C. W.N.5; 13 C. L. J. 102 766 
lands, if form parts of estate 

before and after vesumption—Mortgage of Zemindari 

before resumption—Accession to mortgaged property 
after resumption—Transfer of Property Act (IV of 

1882), s. 70—Tenants holding for 50 years under 

chowkidar — Whether acquire occupancy right. 

Chowkidari chakran lands do form part of tho estate 
before resumption and re-settlement by the Collector. 
On their resumption, they form a separate estate for 
one purpose, that is, as being hypothecated for the 
payment of the chowkidari settlement. 

‘A mortgage of the Zemindari executed before 
resumption would cover resumed chowkidari chakran 
lands upon their transfer to the zemindar; for they 
would be accretions fo the mortgage after release 
within the meaning of section =70jjof the Transfer of 
Property Act. 


Mukund Lal, 4 O.W. N. 814, 








1926 
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Tenants, who have been holding under the chowkidar 
or fifty years or so, acquire occupancy-rights and are 
not liable to be ejected by the zemindar upon resump- 
tion and transfer to him of the chakran lands. 
Ram Kumar Bhattacharjee v. Ram Newaj, 31 C. 
1021; 8 C. W. N. 860, relied upon. 
Shaikh Jonab Ali v. Rakibuddin, 9 C. W.N. 571; 
1 C.L. J. 303, and Krishna Kinkarv. Mahanto Bhagaban 
Das, 12 ©. W. N. 161; 7 0. L. J. 85;35 C. 185, dis- 
tinguished. Barkman Das v. MADHAB CHANDRA, 19 
C. W. N. 61 828 


Civil Procedure Code (Act XIV of 
1882), S. 13 999 


———- sS. 





13—landlord and 
tenant—Denial of landlord’s title in rent suit—Dis- 
missal of suit—Suit by landlord for khas possess 
sion, if maintainable—Forfeiture of tenancy—Res 
judicata 6 





—_——_———— S. 13, Expl. V— 
Transfer of Property Act (IV of 1882), s. 85—Mort- 
gage—fuit for redenption—Suit to redeem by alleged 
Karnavan of Malabar Tarwad—Subsequent suit for 
redemption by junior members—Bar of suit--Res 
judicata—Karnavan disputing title of junior mem» 
bers. 

The Karnavan of a Malabar Tarwadsued for redemp- 
tion and obtained a decree, In ignorance of his 
suit and before he had obtained the decree, the junior 
members filed another suit for redemption of the 
same property with the permission of the Court under 
section 30, Civil Procedure Code. In the first suit, 
however, the Karnavan did notimplead the plaintiffs 
in the latter suit and even disputed their title as 
members of his Tarwad: 

Held, that the second suit was not barred by reason 
of res judicata, and that explanation 5 to section 13 of 
Act X1V of 1882 did not apply. MARATTIL MOOSA v. 
Namporan Kanprit, 8 M. L. T. 445 129 

— Sa 1]13—Swit to declare 
plaintif’s right as karnam—Prior suit between 
parties for invalidation of pattahs granted by plaintif 

—Decision that plaintif was not karnam — Res 

judicata. 

Plaintiff sued for declaration of hisright as here- 
ditary karnam of a certain temple. In a prior 
suit between the parties (wherein plaintiff was 3rd 
defendant) it was sought to invalidate certain pattas 
granted by plaintiff in respect of the temple lands. 

An issue was raised as to whether plaintiff 
was karnam of the temple and was decided 
against him : 

Held, that the present suit was 
judicata. 

Obiter.—The suit will not be ves judicata if it were 
based on a subsequent appointment of plaintiff as 
karnam. ANTHARYAMI PATNAIK V. HARIBANDHU SABoTO, 
9 M. L. T. 107 427 
ss. 13, 43—Res judi- 

cata— Suit for permanent injunction—Becond suit for 

possession barred—Cause of action—Object of res 
judicata—Suit for declaration, 

‘A suit by an owner, out of possession, for a per- 
manent injunction against the defendant, who holds 
the property in dispute adversely to him, bars a 
subsequent suit for possession on the same cause 
ef action. 











barred as res 





———— 
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. Akbar Khan v. Turaban, 5 A L.J. 640; A. W. N 
(1908) 252; 4 M. L. T. 444; Ram Sewak Singh v. 
Nakched Singh, 4 A. 261; Darbo v. Kesho Rai, 2 A. 356, 
distinguished. f 

Tulshi Ram v. Ganga Ram, 1 A. 252; Kamala Kamini 
Debi v. Loke Nath Kur, 80. 528; Mohan Lal v. Bilaso, 
14 A. 512; Kalidhun Chuttopadhya v. Shibaath Chucker- 
butty, 8 O. 483, referred to. 

The object of the rule of res judicata is always 
put upon two grounds :—(1) the public policy that 
there should be anend of litigation; (2) the hard- 
ship on the individual that he should be vexed twice 
for the same cause. | 

Lockyer v. Ferryman, 2 A. C. 519, referred to. 

The expression cause of action means infringement 
of some right by some one which entitles the owner 
of the right to seek the assistance of the Court. 

Section 43 of the Code of Civil Procedure, 1882, 
must apply to the facts as found by the Court and 
not to facts as alleged in the plaint. 

Nathu v. Budhan, 18 B. 587, approved of. 

Jibunti Nath Khan v. Shib Nath Chuckerbutty, 8 
C. 819; Monoo Singh v. Anand Singh Mondo, 12 ©. 
291, referred to. GOKUL MISIR v. BANDE ALI BEG 
S. 13 (2) 216 
mn ss. 25 and 582— 

Powers of Appellate Court to transfer appeals. 

The District Court has no jurisdiction to transfer 
an appeal to the Subordinate Judge’s Court after the 
District Court has heard it in part. 

Kumarasami Reddiar v. Subbaraya Reddiar, 23 M. 314, 
followed. CHINNATHAYAMMAT V. CHIKKANNA CHETTY, 
8 M. L. T. 347; 2 M. W. N. 27 492 
S. 27 890 
————— S: Ze Misioindsr oi de~ 




















fendants and causes of action B7 
——— sS., 30 435 
—— S. 32 890 
——— m sS. 43 689 


—-—————— — S. 43—Snit for perma- 
nent injunction—Second suit for possession barred 
—Section applicable to facts as found by the 
Court 9 








— —— Sa 43—Civil Procedure 
Code (Act V of 1908), Order II, R. 2 (3)— Cause of 
actron—Splitting claim—Mortgagee entitled to arrear 
of kasur and possession on breach of condition of 
mortgage—Suit for kasur filed and decreed —Subse- 
quent suit for possession barred. 

Where under the conditions of a mortgage on the 
mortgagor making default in the payment of kasur, 
the mortgagee were entitled to both possession of the 
mortgaged land and arrears of kasur and they sued 
for arrears of kasur only: 

Held, that a subsequent suit for possession of the 
mortgaged land was barred under section 43 of the 
Civil Procedure Code, 1882, or Order IJ, Rule 2 (3) 
of the Code, V of 1908. Ganga Ram v. Abdul Rahman, 
28 P, R. 1907; Kundan Mal v. Allah Dad Khan, 19 P, 
R. 1910; 36 P. W. R. 1910; 5 Ind. Cas. 891, followed. 
Raman y. Wazira, 79 P. R. 1886, was overruled in 
effect, though not expressly, by Ganga Ram v, Abdul 
Rahman, 28 P. R. of 1907; 98 P. L. R. 1908. KARIM 
Baxst v. Jattu RAM, 31 P. L. R. 1910 224 
—— S 50 999 
—_ ss. 80, IO 1—Summons 
to defendant—Affiature to door of defendant's house 








en men 
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Absence of finding that there was no prospect of per- 

sonal service— Sufficiency of service. e! 

In the absence of a finding by Court that there 
was no prospect of serving summons on defend- 
ant personally, or that defendant was in fact 
aware or must have been aware of the institution of 
the suit, the affixture of summons to the outer door 
of defendant's house is not good and sufficient service 
and an ex parte decree passed against defendant is 
liable to be set aside. 

Subramania Pillai v, Subramania Ayyar, 21 M. 419, 
Bhomisetti v. Umabhai, 21 B. 223, and Abharam 
Pillay v. Donald Smith, 29 M. 824, referred to. 
THIRUMALAISWAML V. MUNIAYANDIA, 9 M, L. T. 118 


a — SS. 98, 157—Hearing 

of suit after settlement of issues—Absence of parties 

and pleaders—Procedure—Decreeing plaintiff's suit 
without recording reasons—Dismissal of suit. 

Where, at the hearing of a suit afterthe settlement of 
issues, both parties and their pleaders are absent, the 
suit should not be dismissed but the Court, dealing 
with the claim, should pass an order under section 98, 
Civil Procedure Code (Act XIV of 1882), and then re- 
cord reasons for any decision it arrives ab on the 
materials before it. HaMANATHAN V. KARUPPAYEE, 8 
M. L. T. 460 6 














S. IOI— Sufficiency of 

849 

—— SS. 103, 462—Dis- 

missal for default—Costs—Minor—Neat friend mak- 
ing defauli in appearance—Absence of pleader. 

The idea that defaults in appearance can always 
be atoned for by paying costs is an erroneous idea 
and should not be allowed to gain ground. 

A minor's suit is liable to be dismissed for his next 
friend making default in appearance at the time of 
hearing of the suit. The fact of the minority of the 
plaintiff makes no difference, for there is no distinction 
in the Civil Procedure Code in his favour. The minor 
may sue again through another next friend or himself 
on attaining majority. GURDEVIV, Raman Mar, 99 
P. L. R. 1910 547 

———— S., 108—Application to 
set aside ex parte decree—Applicant sued as partner 
but not served presonally—Sufficient cause. 

When a defendant, against whom an eg parte decree 
has been passed as one of the partners without the 
summons having been served on him individually, 
applies for the setting aside of the ex-parte decree and 
he denies that he isa partner of the other defend- 
ants, the Court should set aside the ex parte decree 
and re-hear the case on its merits. It should not pub 
upon the defendant the burden of proving that he is 
nota partner before setting aside the ex parte decree. 
To do so would be trying in the miscellaneous appli- 
cation a question arising on the hearing of the case 
on its merits. Such procedure is not contemplated 
by section 108 of the Code of Civil Procedure (1882). 
CHOKALINGAM CHETTY Vv, SOOBRAMONIAN HETTY, 3 
Bor. L. T. 69 


. service 


———— A Tani 























s. 157 156 
—_—_--————- SS. 211, 212 34 
-———— S, 230—Preventing ere- 


cution of decree by force or fraud—Limitztion. 

Under the last paragraph of section 230, Civil 
Procedure Code, 1882, if the judgment-debtor by 
force or fraud prevents the execution of decree 
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against him atsome time within 12 years immediately 
before the date of the application for execution, tho 
application will not be barred under tho preceding 
provisions of the section. 

Fenkaya v. Raghava Charlu, 22 M. 320, referred to. 

Bat to save limitation as aforesaid there should 
be an express finding that there was either force or 
fraud.  MEESLA RAMANNA V. AKKALABOTU ŪHINNA, l 
M. W. N. 853; 9 M. L. T. 162 805 
— ——__— 8 232 986 
ss. 235, 244, 272 

—Agreement not to enforce decree—Übjections to 

the execution of decree. 

The existence and validity ofan agreement nob to 
enforce the decree ought to be determined in execu- 
tion proceedings under the provisions of section 244, 
Civil Procedure Code, and not in a separate suit. The 
question is not as to the validity of the decree but as 
to the existence or non-existence of an agreement to 
stay or not to enforce the decree. 

Lal Das v. Kishore Das, 22 B. 463, referred to. 

Benode Lal Pakrashi v. Brajundra Kumar Lala, £9 
C. 810, distinguished. RUKMANI AMMAL V. KRISHNA- 
MACHARY, 1 M. W. N. 798 1071 

— 5. 244 3 


S. 244— Agreement not 
1071 


S. 244— Failure to pre- 

for claim by parties unnecessarily impleaded 161 

S. 244 Stranger auc- 
tion-purchaser, swit against, to set aside sale not 
maintainuble—Auction-purchaser not representative 
of decree-holder. 

It is well-settled that as between the judgment- 
debtor and the deeree-holder, an objection to the sale 
jn execution can only be taken in execution and 
section 244, Civil Procedure Code, prohibits a suit by 
a party or hia representative against an auction-pur- 
chaser to raise a question which as betweon the judg- 
ment-debtor and the decree-holder must have been 
determined under that section. The auction-pur- 
chaser derives bis rights from the sale which the 
party to the execution proceeding should not bo 
permitted to impeach except by application to the 
executing Court. A suit against an auction-purchaser 
is not maintainable as section 244 is a bar to set aside 
the sale except ina proceeding between the parties. 

A stranger purchaser in execution of a money- 
decree can never be treated as representative of tho 
decree-holder. He purchases the rights of the judg- 
ment-debtor in the property attached and not those 
of the decree-holder between whom and himself 
there isno privity of estate. 

The true rule is that where the decree is a mort. 
gage decree the purchaser in execution will be the 
representative of the judgment-debtor. Where pro- 
perty isattached and sold under a money-decree, a 
stranger purchasing the property obtains the rights 
of the jadgment-debtor in the property but is not 
the representative even of the judgment-debtor; still 
Jess can he be the representative of the decree-holder, 
NADAMUNI NARAYANA IYENGAR v, VEERABHADRA PILLAI, 
1 M. W. N. 662; 9 M. L. T, 162 
S. 244—Falidity of des 

cree cannot be questioned in execution—Necessity of 
notice in proclamation as to claim of invalidity. 

% The validity of a mortgage decree cannot bo 

enquired into in execution proceedings for the sale of 





























to enforce decree 


———— 
































—_—_— 
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the mortgaged premises, but the Court is bound to 
fully notify in the proclamation of sale that a claim 
has been put forward based on the invalidity of the 
decree and that any one purchasing would buy sub- 
ject to any subsequent decree declaring the decree 
against the mortgaged premises invalid. Ma KYI v. 
U Maune Gy, 3 Bur. L. T. 36 - 610 
S. 248 — Effect of notice 

663 

















—— S. 248—Effect of ser- 
vice of notice 22 








S. 248—Notice issued 

under—Saving of limitation 377 

— S. 257A — Agreement 
after decree—Death of debtor—Legal representative 
noton the record. 

Where the judgment-debtor was dead and his legal 
representative was not brought on the record, an 
agreement made by a person other than the judgment- 
debtor or his representative to pay more than the 
judgment-debt is not invalid. 

Govind Krishna Qujar v. Sakaram Narayan, 28 B. 
383 at p. 387; 6 Bom. L.R. 344; and Kesu v. Genu, 23 B. 
502, followed. Lop GIRIDHARA Doss v. Pottr NAICKEN, 
8 M. L. T, 326; 2 M. W. N. 96 415 

463 


s. 263 
ss. 268, 272, 278, 

280 and 283 — Attachment by prohibitory order 

—Removal of attachment—Declaratory suit—Discre- 

tion of Court, when to be interfered with—Specific 

Relief Act (I of 1877), s. 42. 

Section 278 of the Code of Civil Procedure (1882) 
applies to the investigation of claims arising out 
of attachment by prohibitory order under section 268 
and, therefore, a party aggrieved by an order passed 
in the circumstances under section 278 has a remedy 
under section 283 of the Code. 

Chidambara Patter v. Ramasawmy Patter, 27 M. 67; 
13 M. L. J. 467, approved. 

- Harilal v. Ahesang, 4 B. 323, disapproved. 

The only difference between a suit under section 
283 of the Code of Civil Procedure and section 42 of 
the Specific Relief Act is that in the former case the 
period of limitation is shorter. 

Where a Court has exercised its discretion and 
granted a declaratory decree, the appellate Court 
errs in interfering with the exercise of that discretion 
merely on the ground that the plaintiff had a 
remedy open to him other than the suit for a declara- 
tion. The appellate Court should not interfere with 
the exercise of that discretion unless it is satisfied 
that the lower Court had not good grounds for 
exercising it. Pitcue PILLAY v. Maune Per, 3 Bur. 


L. T. 34 

S. 272 608, 1071 
——— S. 273 (b) 675 
S. 278 50, I6I 
S. 278 applies to in- 
vestigation of claims rising out of attachment under 


section 268 608 

———— SS. 278, 281, 283 
—Olaim by mortgagee—Adjudication in favour of 
claimant —Failure of unsuccessful party to file suit 
within one year—Suit by mortgagee—Impeachment 
of mortgage on grounds urged in claim proceedings 
and found against—Estoppel—Scope of order under 
s. 2838-—Adjudication as to right to physical possession 
— Title. 
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A simple money decree-holder having got attached 
property subject to a mortgage in favour of pliintiff, 
the mortgagee put ina claim under section 278, Oiyil 
Procedure Code (Act XIV of 1882). The decree-holder 
impeached the mortgage on the ground that it was 
invalid for want of sanction under section 257A, 
Civil Procedure Code, and that it was a sham tran- 
saction, These points were found against the decree- 
holderand the claim was allowed. To these pro- 
ceedings the mortgagor was not a party. No suit 
was brought by the decree-holder against the said 
order. But he purchased the property at tho Court 
sale and then assigned his rights to the appellant. 
In a suit by the mortgagee to recover money due on 
his mortgage: : 

Held, (1) that it was not open to the appellant to 
impeach the mortgage on the grounds urged by his 
assignor in the claim proceedings; (2) that the fact 
that the appellant’s assignor became the represen- 
tative of the judgment-debtor, who was no party to 
the claim proceedings, did not override the estoppel 
or relieve against the disability imposed by section 
283, Civil Procedure Code; ' 

Sardhari Lal v. Ambika Pershad, 15 C. 521; 15 I. A. 
123; Sandhu Targanar v. Hussain Sahib, 28 M. 87, 
Krishna Satapasti v. Sarasvatula Sambasiva Row, 31 
M. 177; 3 M. L. T. 306; Krishnaswami-Naidu v. Soma- 
sundram Chettiar, 30 M. 335; 17 M. L. J. 95; 2 M. L. T. 
116 (F. B.); Vadapalli Narasimham v. Dronam Rajw 
Setharama Murthy, 31 M. 163; 3 M. L. T. 256; 18 M. 
L. J. 26, referred to and explained. 

Mahomed Mira Ravuthar v. Vijaya Raghunatha 
Gopalar, 23 M. 227; 211. A. 17; 4 0. W. N. 227; and 
Mahabir Pershad Singh v. MacNaghten, 16 C. 682; 
16 I. A. 107, referred to. 

(3) That an order in claim proceedings is not 
restricted to the determination of rights relative to 
physical possession, but can also determine questious 
of title. RAMU AIYAR v. PALANIAPPA CHETTIY, 1 M. W. 
N. 589; 8 M. L. T. 381 117 
— ———- SS. 278, 281, 283 

—Claim proceedings, order in—Suit by aggrieved 

party instituted after a year—Judgment-debtor not a 

party in claim proceedings—Limitation—Limitation 

Act (XV of 1877), Sch. IT, art. 11. 

Where the judgment-debtor was nota party to claim 
proceedings, the party aggrieved by the order therein 
can institute a suit to establish his right after the 
expiry ofa year from the date of the order and the 
suit will not be barred under article 11 of Schedule II 
of the Limitation Act. 

Kedar Nath Chatterjee v. Rakkal Das Chatterjee, 15 
C.674, Morshia Baraya v. Elahi Bua Khan, 3 C. L. J. 
381; Sardhari Lal v. Ambika Pershad, 15 C. 521 at p. 
525; 15 I. A. 123, referred to. cen 

Koyyanna Chittemma v. Doosy Gavaramma, 29 M. 
225; 16 M. L. J. 186, and Moideen Kutti v. Kunhi Kuti 
Ali, 25 M. 72; 12 M. L. J. 411, referred to and ex- 
plained. 

Perengaryprom v. Parameswaren Nambudry, 4 M. H. 
C. R. 472, distinguished. SADAYA PILLAY V. AMURTH- 
CHARI, 8 M. L. T. 417 157 




















— —— S. 280 608 
ES S. 281 117, 157 
—— c S. 283 


131, 157, 
608 


_ gg, 283, suit under 
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under 


— —_. — —— —— ss. 285, 295 372 

ae — S. 295—Civil Procedure 
Code (Act V of 1908), ss. 38, 63, 73, O. XXI, Rr. 6, 
7,8—Rateable distribution —Realization of assets— 
Realization of assets by higher Court—Application for 
execution to Court of lower grade—Trangyer to higher 
Court—Whether necessary to entitle applicant to 
rateable distribution. 

Petitioner attached property of the judgment- 
debtor in execution of his decree in the Munsif’s 
Court. The same property was attached by another 
creditor of the same judgment-debtor in execution 
of a decree of the District Court. The property 
was sold by the District Court andtho purchaser 
made the deposit on 17th September 1909 and paid 
the balance ofthe purchase-money on 29th Septem- 
ber 1909. Petitioner applied to the District Munsif’s 
Court for execution on 29th September 1909, but 
the order of transfer was not received in the District 
Cont till the following day: 

Held (1) that the assets of the judgmont-debtor 
should be takento have been realized by the Dis- 
trict Court only on the 29th September 1909 
within the meaning of section 295, Civil Procedure 
Code, 1882. 

Ramanathan Chettyar v. Subramania Sastrial, 26 M. 
179, followed. 

(2) that an application for execution to the 
District Court, before the receipt of assets, was 
an essential pre-requisite of a general claim for rate- 
able distribution. 

Muthalagiri v. Muthayan, 6 M. 367, followed. 

(3) that the right to share in the proceeds 
realized by sale of attached property was independent 
of a transfer of decree to the higher Court, and 
that when once an order is made sending a decreo 
to another Court for execution, that by itself is 
sufficient to entitle the decrec-holder to apply 
to the Court to which the decrea is sent, for 
execution. 

Muthalagiri v. Muthayar, 6 M. 357; Nimbaji 
Tulasiram v. Vadia YVenkati, 16 B. 683, dissented 
from. 

Clark v. Alexander, 21 O. 200 abp. 203, approved, 
ARIMUTHU CHETTY V. VYAPURI PANDARAM, 2 M. W.N. 
AT; 9 DL L. T. 121 852 

S. 3IGA—Order dismis- 
sing application to set aside sale—Appeal. 

An application under section 310A of the Civil 
Procedure Code (Act XIV of 1882), to set aside a sale 
raises a question relating to the satisfaction of the 
decree within the meaning of section 244, and an 
order dismissing such an application is appealable. 
NAvLLAMUTHU PILLAY v, BUBBA PILLAI 9 M. L. 1.20 





——————- 5. 283, scope of order 
117 

















—— a Sa SI [sae in lots— 

Setting aside of sale. 

Where property is sold in lots, there are in fact 
separate sales, though all of them took place under 
one proclamation of sale, and section 811, Civil 
Procedure Code, applies to each sale and is not 
confned to the sale of all the plots. 

It will not make any different even if one person 
happens to buy all the lots. RAMACHANDRA ATYAR v. 
PRIMATE AMMAL, 1 M. W. N. 834; 9 M. L. T. 29 
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————-—— S., 3I 1]—Application to 
set aside sale—Second appeal to High Court against 
appellate order dismissing application. 

No second appeal lies to the High Court against 
an appellate order confirming the order of a Court 
of first instance dismissing an application to set 
Civil Procedure 








Code, 1882. 

Daivanayagam Pillay v. Rangasawmy Iyer, 19 M. 
29, followed. DORAIRAJA PILLAY v. VEERANAN AMBA- 
LAM, 9 M. L. T. 174 883 

—- sS. 316 657 


S. 317—Swit for specifie 
performance and possession against certified purchaser 
—Amendment of plaint—Damages. 

Plaintiff, a minor, sued by his next friend for 
specific performance of an agreement by defendant 
who had promised to purchase certain lands in a 
Court auction for the minor and to deliver the same 
to him and also for possession of those lands: 

Held, that the suit for specific performance and 
possession was barred by section 817, Civil Procedure 
Code. 

Held, also, thatas the plaintiff was a minor, the plaint 
should be allowed to be amended by the insertion of 
a prayer for damages. PONNUSAMI V. VYTHILINGAM 
PILLAI 258 


— — 

















S. 317 —Civil Procedure 
Code (Act V of 1908), s. 66—Court sale—Benami 
purchaser—Morigagee of such purchaser —Suit, maine 
tainability of—Transfer of Property Act (IV of 1882), 
ss. 3, 41—Constructive notice—Occupation of property 
-—Interest of occupier —Knowledge of purchaser — 
“ Reasonable care,” meaning of. 

A mortgagee of the certified purchaser, to the 
extent of his mortgage interest, stands in the shoes of 
his mortgagor, that is,a mortgagee claiming under a 
Court sale purchaser enjoys the same immunity from 
suit as his mortgagor. Therefore, like the suit against 
a Court sale benami purchaser, a suit against the 
mortgagee from such purchaser also is barred by the 
provisions of section 317 of the Code of 1882 or 
section 66 of the Code of 1908S. 

The doctrine of constructive notico applies in twa 
cases, first, where the party charged had actual notice 
that the property in dispute was charged, incumbered 
or insome way affected, in which case he is deemed 
to have notice of the facts and instruments to a 
knowledge of which he would have been led by an 
inquiry after the charge or incumbrance of which he 
actually knew, and, secondly, cases in which the Court 
has been satisfied from the evidence before it that the 
party charged had designediy abstained from enquir- 
ing for the very purpose of avoiding notice. 

The oceupation of property by a person, when such 
occupation has not come to the knowledge of the party 
charged, is not constructive notice of any interest of 
the occupier in the property. 

A purchaser of property is under no legal obligation 
to investigate his vendor's title. But in dealing with 
real property, as in other matters of business, regard 
is had to the usual course of business; anda pur- 
chaser who wilfully departs from it in order to avoid 
acquiring a knowledge of his vendor's title is not 
allowed to derive any advantage from his wilfal 
ignorance of defects which would have come 
to his knowledge if he had transacted his business 
in the ordinary way. The words “reasonable care” 
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in section 41 of the Transfer of Property Act are to 
be understood inthe above sense. MANJI KARIMBAI 
r. Hoorsal, 12 Bom. L. R. 1044 

aman ss. 318 and 622— 

Auction-purchaser—Obstruction of cownter-petitioners 

—Claiming under judgment-debtor—Removal—Jurise 

diction. 

Where the counter-petitioners, obstructing delivery 
of property to the auction-purchaser, derived their 
title from the judgment-debtor subsequently to the 
attachment, under which the auction sale was held, 
the Court is bound to order delivery to the auction- 
purchaser. SUBRAMANIA AIYER v. SRINIVASA AIYER, 
1 M. W. N. 648; 8 M. L. T. 376 36 

——— S. 325 (a) 834 

——_ S. 329—Re-sale to judg- 

ment-debior—Resistance by judgment-debtor to posses- 
sion — Just cause.’ 

A re-sale by the decree-holder purchaser to the 
judgment-debtor is ‘just cause’ within the meaning of 
section 329 of the Civil Procedure Code for 
resistance by the judgment-debtor purchaser to 
obtain possession in execution of the decree. 

Muttia v. Appasami, 13 M. 504, followed. Run- 
RAMMA v. NAGI, 8 AL L. T. 888 133 
S. 331—Resistance by 

Government to decree-holder’s attempt to get posses- 

sion under his decree—Registry as a suit—Judgment- 

debtor holding under pattah from Government and 
paying jenmabhogam in addition to assessment— 

Right of Government to intervene—Possession. 

Section 331 of the Code of Civil Procedure of 1882 
only applies where the resistance or obstruction has 
been occasioned by a person other than the judgment- 
debtor claiming in good faith to bein possession of 
the property on his own account or on account of 
some person other than the judgment-debtor. 

Where the decree-holder in attempting to execute 
her decree for possession from defendants was 
obstructed by Government officials, the only claim of 
Government being that in the pattah granted to 2nd 
defendant’s father, a charge was made forjenmabhogam 
in addition to assessment, and the first Court regis- 
tered the objection as suit under section 331, Civil 
Procedure Code: ` 

Held, that the Government was not entitled to 
intervene under section 331 of the Civil Procedure 
Code or any other claim section of the Code and that 
the claim should not have been numbered and 
registered as a suit but should have been rejected. 

Pullanapally Sankaran Nambudri v. Vittil Thalakat 
Muhamad, 28 M. 505; 15 M. L. J. 416, referred to. 
KARUNAKARA MENON V. SECRETARY OF STATE FOR INDIA, 
2M. W.N. 54; 9 M. L. T. 166 857 
ss. 331, 373—With- 

drawal of suit against some defendants—Absence of 

leave to institute fresh swit—Execution against defenda 
ants against whom suit decreed — Obstruction by 
defendants against whom suit withdrawn—Suit under 

s. 331—Bar of suit by s. 378. 

Plaintiff, in a suit for recovery of property, obtaired 
arazi decree against defendants Nos. 1 and2, and with- 
drew suit against defendants Nos. 3to 8 without 
obtaining leave to institute a fresh suit. In execution 
of his decree against defendants Nos. 1 and 2, he was 
obstructed by defendants Nos. 3 to 8. The plaintiff’s 
application to remove the obstruction was registered 
as a suit under section 381, Civil Procedure Code; 
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Held, that the suit was barred by section 378, 
Civil Procedure Code. 

Jathavendan Nambudri v. Kunchu Achan, 30 M. 72; 
2 M. L. T. 34; 16 M. L. J. 433 and Sukhan Singh v. 
Baij Nath Goenka, 12 C. W. N. 115; Gauri Shankar v. 
Maida Koer, 31 C. 516, referred to. Brram DEVI 
AMMAL v. SHUMSUDDIN, 2 M. W. N. 83; 9 M. L. T. 160 

860 
ss. 332 and 622— 

Revisional jurisdiction when exercised—Hjectment of 

one not a party to suit. 

Where in an application, under section 332 of the 
Code of Civil Procedure (1882), by one who has been 
ejected from property of which he was in possession, 
the Court does not confine itself to the question 
whether or no applicant was a party to the suit, under 
the decree in execution of which he was dispossessed, 
but goes into and decides the question whether the 
applicant could show a good title to the property, the 
High Court will interfere in revision, although the 
person aggrieved may have another remedy by 
regular suit. The High Court will interfere in 
revision in such a case because the lower Court 
“infringed the extrinsic conditions of its legal 
authority”. 

Shiva Nathuji v. Jorna 
proved. 

Bhundal Panda v.. Pandal Pos Patil, 12 B. 221; 
Kashinath Sakharam Kulkarni v. Nana, 21 B. 731; 
Sheoraj Singh v. Banwari Das, 6 A. 172; Ghulam 
Shabbir v. Dwarka Prasad, 18 A. 163; Gopal Das v. 
Alaf Khan, 11 A. 383; J. J. Guise v. Jaisraj, 15 A. 
405, referred to, PERIASAWMY Pinay v. HYDER 
Hoosarn, 3 Bur. L. T. 39 613 
—-—— S. 335— Suit by benam- 

264 


— ss. 341, 349—A4ppli- 
cation for ve-arrest of judgment-debtor—Application 
for re-arrest in accordance with law—Limitation Act 
(IX of 1908), Sch. I, art. 182—Limitation. 

An application was made for the arrest of a judg- 
ment-debtor. He was arrested but was released from 
jail on his applying to be declared an insolvent. 
The judgment-creditor again made an application for 
the arrest of the judgment-debtor: Held, that the 
second application for re-arrest of the judgment- 
debtor was an application in accordance with law and 
saved limitation. 

Secretary of State for India v. Judah 12 C. 652, not 
followed. Shamji Deokaran v. Poonja Jairam, 26 B. 652; 
4 Bom. L. R. 483, referred to. Suras DEEN v. MAHA- 
BIR PARSHAD, 8 A. L. J. 40 743 
—— sS. 349 743 
ss. 356, 358— Insol- 

vency—Discharge of insolvent—-Order not expressly 

made—Appeal—Revision. 

An insolvent applied to the Insolvent Estate’s 
Court, Delhi, for an order to the Receiver to pay him 
the surplus in his hands. The application was reject- 
ed and the order was confirmed on appeal: 

Held, following Hukam Chand v. H. P. Robinson, 43 
P. R. 1894, that it must be assumed that the Court 
did pass an order of discharge under section 355 of 
the Civil Procedure Code, 1882, as soon as the condi- 
tions laid down in that section had been complied 
with, that section 858 would, therefore, apply and 
under section 356 the petitioner was entitled to 
receive the surplus in the hands of the Receiver i 














Rashinath, 7 B. 341, ap- 
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Held, also, that the Divisional Judge was right in 
holding that no appeal lay to him from the order of 
Insolvent Estates Court, but as the order appealed 
against was obviously wrong, it must be seb aside on 


revision. HARJI MAT, v. RECEIVER OF THE INSOLVENT 
Destor’s Estate, 26 P. L. R. 1910 222 
aman S. 358 222 


———_——- S. 365—Muhammadan 
Law—Suit bya Muhammadan female for partition 
and delivery of her share—Application by defendants 
to continue suit as plaintiff’s representatives on 
plaintiff's death—Abatement of swit—Civil Procedure 
Code (Act V of 1908), s. 115—Material irregularity 
—Revision. 

On the death of plaintiff, a Muhammadan female 
suing for ascertainment and delivery of her share 
by partition as heir of one A, tho defendants, i. e., 
other sharers prayeđ to be brought on record as 
plaintiffs’ representatives and to continne the suit: 

Held, (1) that section 365 of the Civil Procedure 
Code did not apply to the case and that defendants 
could not be allowed to continue the suit as plaintiff’s 
representatives. 

(2) that the dismissal of this suit by abatement did 
not preclude the defendants from bringing a separate 
suit for their augmented share occasioned by the 
plaintiff’s death. ; 

Rustomji v. Sheth Purshotamdas, 25 B. 606, 
referred to. 

(3) that the High Court could not interfere in 
revision under section 115 of Act V of 1908 even 
if the lower Court was wrong in dismissing tho suit. 
Kuara Br v, BABU SANIR, 9 M. L. T. 161 859 
——————— S. 367 999 
————— S. 368—Hyjectment suit 

against several trespassers—Death of one of the de~ 

fendants—Abatement of suit—Withdrawal of suit 
with consent of surviving defendants—Subsequent 
suit against representatives of deceased defendant 

— Whether barred. 

Inan action for ejectment against several tres- 
passers, the death of one of the defendants, whose 
legal representatives were not brought on record 
within the time allowed by law, does not cause the suit 
to abate against the surviving defendants. The right 
to sue survives against them so far as their interests 
are concerned. 

Joy Gobind Saha v. Monmotho Nath Banerji, 33 C. 
580 and Upendra Kumar Chakravarti v. Sham Lal 
Mandal, 34 C. 1020; 11 ©. W. N. 1100; 6 C. L. J. 715, 
followed. 

Raj Chunder Sen v. Ganga Das Seal, Ramgate Dhur 
v. Raj Chunder Sen, 31 C. 487; 8 C. W. N. 442; 31 I. A. 
71, distinguished. 

Where, after the death of one of the defendants, 
the suit was withdrawn with the consent of the 
remaining defendants and the Court granted leave to 
plaintiff to bring a fresh suit: Held, thatthe leave was 
not nonest by reason of the 2nd defendant’s represen- 
tatives not having consented to the withdrawal but 
was operative till set aside on review or revision. 
PERIA PERUMAL MUTHIRIAN v. Picuan, 1 M. W. N. 
191; 9 M. L. T. 375 268 
—— c S. 373 860 
Sa 373—Suit for declara- 
tion during life-time of widow—Suit withdrawn 
without leave of Court—Suit for possession on 
death of widow barred. 
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Where plaintiffs brought a suit as reversioners for 
2 declaration that the alienations by the widow were 
invalid and not binding on them but withdrew the 
suit without obtaining the leave of the Court to 
bring a fresh suit, and on the death of the widow 
sued for possession of the properties after declaring 
that the alienations were invalid and not binding on 
them: Held, that the second suit was barred by 
reason of section 373, Civil Procedure Code. 
Achyuta Menon v. Achyutan Nair, 21 M. 35, followed. 
Macnana UAJHALA v. GORUGANTULU, 1 M. W. N. 782 








; 1066 

— a s. 396 393 
mama —-— S, 457—Married woman 
appointed guardian adl item—Objection in execu- 
tion of decree 26 
———— S, 462 547 


— -— S. 503— Receiver, status 
of—Assignment by receiver of rights to collect rents 
— Right of assignee to sue tenants for rents—Suit 
right of. 

The status of a receiver is merely that of an officer, 
of the Court. He acquires no proprietary rights or 
interest in the property of which he is appointed 
receiver. Therefore, he cannot convey or assign 
any title toit to any other person. Consequently, if a 
receiver, appointed under section 503 of the Code of 
Civil Procedure, 1882, and empowered to bring suits 
for the collection of rents due to the estate of a 
deceased person, assigns for valuable consideration 
his right to collect such rents, his assignee is not by 
virtue of such assignment entitled to maintain a 
suit against the persons by whom such rents are pay- 
able. Po Sman v. Maune GYI, 5 L, B. R. 218 a 
ss. 510, 521—Arbi- 

tration—Arbitrator becoming incapable of acting— 

Order superseding arbitrator—Award, objection against 

— Decree in accordance with award —A ppeal—Revision 

— Objection for the first time on appeal or revision. 

On an arbitrator becoming incapable of acting, the 
Court ordered a new arbitrator to be appointed in his 
place. On theaward being delivered, objections were 
preferred by the plaintiff which were disallowed and 
a decree in accordance with the award was passed. It 
was not objected that section 510 of tho Civil Pro- 
cedure Code, under which the lower Court acted, vas 
not applicable to the case. Tho plaintiff contended 
that the decree was wrong and must be sct aside on 
appeal, or at any rate on revision: 

Held, that the contention was not valid. It was too 
late to raise the objection that section 510 was not 
applicable to the case. No appeal lay and the 
Court would not exercise revisional jurisdiction in 
the case even if the revision lay. HARNAM SINGH v. 
HARNAM SINGH, 27 P. L, R. 1910; 144 P. W. R. 1910 

222 

S. 521 222 

— S. 539—Collector grant- 

ing sanction—Revision—Interference, with order be- 
fore institution of suit—Order only administrative. 

The Chief Court cannot, before a suit is instituted, 
revise an order ofa Collector of a district granting 
permission under section 539 of the Civil Procedure 
Code, 1882, to institute a suit for removal of a mahant. 

Such order is an executive or administrative order 
only, and in granting sanction, the Collector does not 
act asa Court but exercises the powers which in 
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Presidency towns are exercised by the Advocate- 
Generai. 

Amdoo Miyan v. Muhammad Davud Khan Bahadur, 
24 M. 685; 11 M. L. J. 326; Sajedur Raja Chowdhuri v. 
Gour Mohan Das Baishnav, 24 C. 418, distinguished 
and not applied. Dman Das v. JAGAT Ram, 104 P. R. 
1910; 40 P. L. R. 1911 1160 

—_—_ S. 539—Suit by a 

Lambardar for the removal of the mahant of a 

Dharmsala and cancellation of alienations of endowed 

property—Collector’s sanction necessary. 

. One out of four or five lambardars and two 
other residents of a village sued for the removal 
of the Bhai or mahant of a dharmsala and for the 
cancellation of alienations of the endowed pro- 
perty alleged to have been effected by him: 

Held, that the sanction of the Collector was neces- 
sary and that the suit could not proceed without such 
sanction. 

Dalip Singh v. Ishar Singh, 78 P.R. 1907; 193 P. L. 
R. 1908; Bansi Dhar v. Changa Ram, 1 P.R. 1908; 176 
P. L. R. 1908; 20 P. W. R. 1908, followed, 

Abid Ali v. Ghulam Jalal, 94 P. R. 1885; Sapuran 
Singh v. Gulab Singh, 29 P. R. 1897, distinguished. 

Sir Dinsha Manakji Petit v. Sir Jamsetji Jijibhat, 33 
B. 509; 11 Bom. L. R. 85; 5 M. L. T. 301; 2 Ind. Cas. 
701 and Budree Das Mukim v. Chuni Lal Johury, 38 
C. 789; 10 C. W. N. 581, not followed. SAHAB SINGH 
». Puuman, 198 P. L. R. 1910 ` 528 
-—— SS, 540, 584—Suwit for 
' partition—Decree for plaintif—Reduction of some 

defendants’ share im consequence—Appeal by such 

defendants, whether lies —Civil Procedure Code (Act 

V of 1908), O. XLI, R. 38—Relief to party not filing 

appeal or cross-objections. 

An appeal lies by a party against whom no decree 
has been passed if the effect of the decree is to make 
that person aggrieved by it. 

Tt is competent to a Court of appeal, under Order 
XLI, Rule 83 of the Civil Procedure Code of 1908, to 
give a relief to the respondent who has not filed cross- 
objections to that portion of the decree of the lower 
Court which is against him. 

Letters Patent Appeal No. 105 of 1908, referred to. 

Plaintiff sued for a third share alleging that defen- 
dants Nos. 1 and 2 were each entitled to a third share 
and 3rd defendant to no share. The Munsif gave 
decree as prayed for. On appeal the Sub-Judge 
granted plaintiff a fourth share, holding that the 3rd 
defendant was entitled to a fourth: 

Held, on appeal by lst and 2nd defendants, that it 
was competent to 1st and 2nd defendants to appeal 
as they were ‘aggrieved’ by the decree of the Sub- 
Judge. 

Somasundra Mudali v. Kuladaivelu Pillai, 28 M. 457, 
Yusuf Sahib v. Durgi, 30 M. 447; 17 M. L. J. 260; 2 M. 
L. T. 468, Jamna Dasv. Udey Ram, 21 A. 117, re- 
ferred to. NAGALLA KOTAYYA v. NAGALLA MALLAYYA, 
1 M. W. N. 719; 9 M. L. T. 39 3 
S. 549—Order to fur- 

nish security made by Appellate Court—Non-com- 

pliance with the order—Dismissal of appeal —Second 
appeal io High Court against the order. 

No second appeal lies to the High Court against 
an Appellate Court’s order dismissing an appeal 
for non-compliance with its order directing the 
appellants to furnish security for the respondent’s 
costs within g time fixed. 




















INDIAN CASES. 


{1910 


Civil Procedure Code—(1882)—concld. 


Leka v.. Bhanna, 18 A. 101, followed. SINGANI 
Muran v. KRISHNA Cuar, 9 M. D. T. 117 436 
S. 574-Judgment of 

Appellate Court—What should it contain. 

The judgment of a Court of first appeal should 
contain the points for determination, the reasons for 
the Jndge's conclusions and it should also set forth the 
nature of the case and the grounds urged before the 
Judge in appeal. Hrra RODHIANI v. SoKHYONO PATTO- 
JOSHJII, 8 M. L. T. 380 - 1 





as 518 545 
Tan s. 582 492 
T s. 584 337 


— —__- —— S. 59 I—Order for com- 

pensation embodied in decree—Appeal. 

There is no appeal against an order for compensi- 
tion, though it is embodied in the decree. 

Section 591, Civil Procedure Code, does not apply 
to such a case. 

Narasingha Bhaksht v. Govinda Bhakshi, 24 M. 62, 
followed. Kanpappa CHETTY v. CHINAPPIA, 9 M. L. T. 














216 164 
——————— ss. 595, 596 999 

—— s. 600 1189 
—— s. 616 999 
— —— s. 622 368, 613 
Civil Procedure Code (Act V of 
1908), s. 2 3 
—————— S. 2 (2)--Order direct- 

ing distribution of sale-proceeds 4 
— S. 2, O. XXXIII, 





Rr. 5 and 7—Order rejecting or refusing appli- 
cation for permission to sue asa pauper—Decree— 
Appeal. 

An order rejecting or refusing an application for 
permission to sue as a pauper is not a decree and, 
therefore, is not appealable as such. 

While rules 5 (d) and 7 (2) of Order XXXIIT, 
Civil Procedure Code, do not only justify but to- 
quire a Court to see whether the applicant’s allega- 
tions disclose a cause of action, they do not contemplate 
the decision of such disputed questions as can bo 
determined only when the suit is heard. Mr Mya v. 
Mr Gi, (1910) 1 U. B. R. 28 475 

~— S. 2—“Decree,” definition 
of— Order striking off certain defendants to be treated 
as order dismissing the case—-Order dismissing the 
case to be treated as a decree—Appeal, right of, from 
such an order. 

Where a Court, before, deciding a case finally, orders 
the names of certain defendants to be struck off from 
the record on the ground that the plaintiff made out 
no cause of action against them, such order is tanta- 
mount to a dismissal of the case against those defen- 
dants and the plaintiff can treat the order asa “decree”. 
An appeal, therefore, lies against such an order, 
Ipan Kuan v. MENDI Lat 409 

——-———— S. 6—Buddhist Law— 

Divorce—Wife’s share in let-tet-paw property not 

alienable but attachable with husband’s consent— 

Decree against wife alone. 

The appellant, Maung Lo, in execution of a decree 
against Ma Aing, wife of respondent, Maung Pyaung 
attached a durion garden, which stood in the joint 
names of Maung Pyaung and Ma Aing. Maung 
Pyaung applied for removal of attachment alleging 
that he had been divorced from Ma Aing and that sbe 
had no çoncern with the durjon garden in dispute, 


— 
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The application was refused and Maung Pyaung then 
brought the present suit for a declaration that the 
land could not be attached in execution of the decree 
against Ma Aing as it belonged to him. 

The Township Court found that there had been no 
proper divorce between Ma Aing and Mauxg Pyaung: 

Held, that the Township Conrt had decided it cor- 
rectly, as it appeared that Maung Pyaung, after a 
long married life with Ma Aing, had separated from 

“her a few years agoand had since lived apart from 
her, but that there had been no formal divorce nor 
any division of property acquired during coverture. 

The durion garden in suit was admittedly inherited 
by Maung Pyaung from his parents several years 
after his marriage with Ma Aing: 

Held, that it was not payin but let-tet-paw pro- 
perty and that Ma Aing had avested interest in it, 
and that the extent of her interest was one-third. 

Mi Myin v. Nga Twe, U. B. R. 1904-06, Bud. Law, 
Divorce, 19, followed. 

Held, also, that if there had been a divorce by 
mutual consent, Ma Aing would be entitled to receive 
one-third of the gardenas property inherited by her 
husband during coverture. 

Held, further, that although a wife could not alienate 
her share in joint property without her husband’s 
consent, her interest in joint property was attachable. 

Ma Thaing v. Maung Tha Gywe, U. B. R. 1902-03, 
Exs. Decree 1, and Maung Hmon v. Maung Theik, 
U. B. R. 1904-06, Bud. Law Divorce 1, followed. 
Held, therefore, that, although Ma Aing had not 

a disposing power which she may exercise for her 
own benefit” over the one-third share in the darion 
garden, that one-third share, nevertheless, belonged 
to her and that this was sufficient for the purposes 
of section 60 of the Civil Procedure Code, Act V of 
1908. Maune Lo v. MAUNG Praune, 3 Bur. L. T. 
149 992 
—~— S. 9—Jurisdiction of Civil 

Courts—Dispute as to possession of a monastery— 

Power of the head of hierarchy to oust a monk— 

Buddhist Law —Ecclesiastical authority. 

There isa custom in Upper Barma, which has the 
force of law, that the monk recognised by the state 
as the head of the hierarchy has jurisdiction to decide 
certain disputes between other monks as to the 
possession of a monastery. 

Where a Taik is Thingika property, every monk who 
lives in the Jaik must submit to the Thathanabaing’s 
authority and the latter has jurisdiction to oust from 
the Taik a monk professing to be a schismatic and 
denying to be a follower of the Thathanabaing, even 
if the monk has been living in the Taik for twenty 
years or more. But if the Taik property is dedicated 
toa particular sect, which does not recognise the 
Thathanabaing as head of the hierarchy, the latter has 
no jurisdiction to decide disputes relating to the 
Possession of the property and, therefore, cannot oust 
any person from such property. 

Itis not the province of the Civil Courts to decide 
whether a decision or order of the Thathanabaing or 
any other ecclesiastical authority is strictly in accord- 
ance with the Pinaya or not, nor can they consider 
whether such decision or order is in conformity with 
the general principles of equity, justice, and good 
conscience.” Therefore, a Civil Court will not set 
aside an order passed ex parte by such authority 
against a person who had notice of the proceedings 
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against him but still did not care to appear and 
contest the proceedings on the ground of want of 
jurisdiction or on the merits of the case. 

Obiter dictum.— The question whether cortain pro- 
perty is Zhingika or Pokgalika is one for the Civil 
Courts and not for the ecclesiastical authorities to 
decide. U Kurmana v. U Saxa, (1910) 1 U, B. R. 35 


480 
————— Ss. II, Expl.2 999 


I I—Res judicata— 
diinally decided—Ex parte decree—Decree executed 
—Fraud—Minor’s right to relief on the ground of 
fraud by fresh suit not allowed—Limitation Act (IX of 
1908), Sch. I, art. 95—Limitation—Swit to set aside 
decree on the ground of fraud. 

In 1900, an ew parte decree for possession of land 
was passed against the defendants, who were minors 
and were represented by their cousins as guardians ad 
litem. The deoree was executed and mutation of names 
was effected in 1902. In 1904 a decree for produce 
was passed against the defendants. 

In the present suit, filed in 1907, the defendants sued 
to recover possession of the land and alleged that the 
ew parte decree was a nullity and they were not bound 
by it and the subsequent proceedings, for the 
guardians had colluded with the opposite side: 

Held, that the suit was not maintainable until and 
unless the ex parte decrec against them was set aside, 
The right as to the possession of the land was res 
judicata so long as that decree subsisted. Prima 
facie a suit to set aside the ex parte decree would be 
barred under article 95 of the Indian Limitation Act, 

Chuni Lal v. Amir Bibi, P. L. R. 1900 p. 431, 
referred to. DIAL SINGH v. ALLAH Ditra, 47 P. L. R. 


1910 232 
->z aa S. 24, O. XXXIX, 
R, 2 cl. (3)—Application to District Munsif for 

_ disobedience of ad interim injunetion—Transfer of ap- 

plication by District Judge — Jurisdiction—Extent of 

powers of transfer under s, 24—Notice of transfer 
to party. 

An interlocutory application pending before the 
District Munsif to punish the defendant for dis- 
obedience of an ad interim injunction granted by the 
Munsif cannot be transferred from his file to 
the file of some other Court by the District Judge 
or the High Court, 

Section 24 of the Civil Procedure Code does not ap- 
ply to such cases. 

When the District Judge transfers a case under 
section 24, on the applicasion of a party, he shonld, be- 
fore passing the order of transfer, give notice to the 
opposite party. 

If, however, the applicant invites the District 
Judge to transfer the case of his own motion and 
the Judge orders the transfer without giving notice 
to the opposite party, the order of transfer is not 
liable to be set aside on the mere grourd of want 
of notice, the irregularity not being material, but only 
a defect of form. 

Paramananda Doss v. Mahabeer Dossji, 20 M. 378, 
referred to. BELLARY Press Co., LID. v. VENKATA 
Rao, 1 M. W. N. 631; 8 M. L. T. 374 
S. 38 852 
———— S, 47 (1I)—Order direct- 
ing distribution of sale-proceeds 4 

3, 26 


——— s. 








— — S. 
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—— — S. 48—Application to 
transmit decree mot an application for ewecution— 
Transmission of decree by Baroda Court to the 
Bombay High Court—Application to attach property 
in Bombay not the subject of previous applications 
made to the Baroda Court barred as made after twelve 
years from the date of decree. h | 
The plaintiff had obtained adecree in the Amreli 

Court in the Baroda State on the 17th July 1893. He 

had presented certain applications for execution to 

the Amreli Court, of which the second was presented 
on the 10th July 1905. This application was for 

‘attachment of the defendant’s property in what- 

goever villages andat whatsoever places within the 

jurisdiction of the Amreli Court. The Court made 
the order of attachment on 25th July, 1905. Sub- 
sequently, however, on the application of the plaintiff 
the decree Was transmitted for execution to the High 

Court of Bombay. On the attachment of the de- 

fendant’s property in Bombay made on application 

by the plaintiff to the High Court, it was objected 
by the defendant that the application was barred 
tion 48 of the Civil Pro- 








under the provisions of sec 


e Code, 1308: h i 
enr thatthe plaintiffs application to the High 


having been made in accordance with the 
a of Order XXI, Rule 11 of the Civil Pro- 
cedure Code, wasa substantive application with regard 
to the property in Bombay which was not the subject 
of any previous application, and was, therefore, barred 
by section 48 of the Code. R aoa 
Husein v. Saju Mahamad, 15 B. 28, distinguished, 
An order by a Court passing % decree for the 
transmission of the decree for execution to another 
Court is not an order for the execution of the decree, 
nor ig an application for the transmission an appli- 
i r execution. 
a Singh Deo v. Biressur Banerjee, 16 C. Tdd; 
and Suja Hossein v. Monohur Das, 22 O. 921, 
referred to. JEEVANDAS V. RANCHODDAS, 12 Bom. a 


m S 48, O. KAT r. II 
— Execution application, effect of striking off—Attach- 
ment, subsisting, removal of—Fresh application or 
one ancillary to the previous application—Twelve 
years’ sule in execution proceedings to be strictly ob- 
served. hoi h 
An order directing an application for execution to 

be struck off the file does not in itself necessarily 

involve the removal of the subsisting attachment, 
but the passiug of such orders as have the effecb of 
striking off the application for execation and at the 
game time allowing the attachment to remain in 

force ought to be discouraged. — a 
The guestion whether an application for execution 

is only ancillary to the previous application or 1s a 


fresh application is to pe decided according to the 


circumstances of every case. i f 
The twelve years’ rule Jaid down in section 48, Civil 


Procedure Code, is a salutary one and its evasion 
should not be permitted. Execution proceedings 
should not be allowed to be dragged on beyond 12 
years merely because it suits the convenience of the 
decree-holders. 


If a decree-holder “desires to come to terms with 


his judgment-debtor in such a manner as to allow a 
longer period than 12 years for the satisfaction of the 
D 


decree he may enter into a fresh contract, 
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Rahim Ali Khan v. Phulchand,18 A. 452 and Ram 
Newaz v. Ram Charan, 18 A. 49 and Ram Das v. Ram 
Thal Das, 8 O. C. 152, referred to. MAHADEO PRASAD 

72 


v. HYDER MEHDI 
—.—— s. 48, Sch. Ill, 

para. 11 (3)—Limitation Act (IX of 1908), 

Sch. I, art. 182—Saving of limitation during period 

of execution by Collector—Civil Procedure Code 

(Act XIV of 1882), s. 248, notice issued wnder— 

Notice based upon a preceding application which 

was defective or irregular. 

The protection extended to a decree-holder by 
the provisions of paragraph 11 (3) of the third 
Schedule of Act V of 1908 applies, both, to the limit- 
ation of 12 years referred to in section 48 of Act V 
of 1908 and to the limitation of 3 years provided by 
article 182 of the first Schedule to tho Indian Limit- 
ation Act (IX of 1908.) 

The issue of a notice under section 248 of 
Act XIV of 1882 gives a new start for limit- 
ation even though the preceding application upon 
which the notice was issued was defective or 
irregular. 

Muhammad Abdul Karim Khan v. Niwaz Singh, 
12 0. C. 267; 3 Ind. Cas. 863, and Keshav Lal Bechar 
v. Pitamber Das Tribhuwan Das, 19 B. 261, referred to. 

Behari Lal v. Balik Ram, 1 A. 675; and Dhonkal 
Singh v. Phakkar Singh, 15 A. 84, followed. 

Bhagwan Jethi Ram vy. Dhondi, 22 B. 83, not 
followed. MOHAMMAD ABDUL KARIM KHAN v. Nawaz 
Sıxen, 13 O. C. 303 377 
——— s, 63 852 
Tm aa S. 6 3—Trausfer of de- 

372 


creo not necessary 
SS. 63, 73 (2)—Pro- 
perty attached and sold by Court of lower grade— 

Same property wnder attachment of a Court of higher | 

grade—Rateadle distribution—Suit for refund of 

share of assets—Court of lower grade having no notice 
of execution in higher Court, effect of —A pplication for 
rateable distribution. 

In execution of a decree certain property of the 
judgment-debtor was attached and ordered to be sold 
ona certain day. Before, however, the sale took 
place the same property was attached by a Court of 
higer grade in execution of another decree against 
the same judgment-debtor and the judgment-creditor 
in the latter cese made an application to the former 
Court stating the details of his decree and attach- 
ment, ctc., but that Court regardless of all this sold 
the property and distributed the proceeds without 
giving any share to the judgment-creditor whose 
execution was pending in the higher Court: 

Held, that, as the action of the Court of lower 
grade was in contravention of the provisions of 
section 63, the creditor in the higher Court was 
entitled to claim refund of his share of the assets by 
a regular suit under section 73 (2), Civil Proce- 
dure Cade. 

Obiter:—(1) As the plaintiff creditor in this case had 
a right to share by reason of his decree and his appli- 
cation for exccution in the Court of higher grade, his 
suit wonld lie under section 73(2), even if the Court of 
lower grade had no notice of his decree and execution. 

(2) Under the new, as under the old Code, it is 
necessary for application for execution to bo 
made to the Court which holds the assets. And itis 
equally necessary for a decree-holder, who wishes to 
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sharein a rateable distribution, to get his decree 
transferred to the Court which holds the assets, if it 
is not there already. SOMASUNDARAM CHETTY v. ALLA- 

















GAPPA OHETIY, 1 U. B. R. (1910), IT, p. 53 1176 
s. 64 76 

—— —_---—-_ SA 66 752 
—— S. 73 ~ 852 








S. 73—Rateable distribu- 
tion, application for—Notice to rival decree-holders, 
necessity of. 

An application for rateable distribution should be 
‘dealt with after notice to the rival decree-holder, 
whose interests may be seriously affected thereby. 
TIKBAL Husain v. Javan ALI Kuan, 13 O. C. 282 368 
ss. 73, 63—Ciril Pro- 

cedure Code (Act XIV of 1882, ss. 285 and 295— 

Rateable distribution among decree-holders-—Transfer 

of decrees to the Court where realization takes place— 

Application for execution to the Court realizing money, 

necessity of. ~ 

The object of section 78, Civil Procedure Code, 
is two-fold, firstly, to prevent unnecessary multi- 
plicity of execution proceedings and to obviate 
the necessity of each and every decree-holder se- 
parately attaching and separately selling the pro- 
perty, and, secondly, to secure an equitable adminis- 
tration of the property by puttingall the decree-holderg 
upon the same footing and making the property rate- 
ably divisible among them. 

Section 295 of Act XIV of 1882, (corresponding 
to section 73 of the present Code), did not require 
the transfer of a decree to the Court where the 
process of realization takes place as a condition 
precedent to an application under section 285, 
(section 63 of the new Code) and, therefore, a fortiori 
it is nob necessary for the decree-holder seek- 
ing rateable distribution to apply for execution 
of his decree to the Court where‘ the realization 
takes place. Moman Lat v. HUMAYUN Jan, 13 355 


291 372 

S. 73 (2) 1176 

————— S. 92—Founder of trust 

not exempt from sanction—Misjoinder of parties and 
causes of action, 

Under an agreement entered into by all the parties 
to the suit a trust was constituted of which the 
plaintiff and the defendants Nos. 1,2 and 3 were 
made trustees, and the defendants Nos. 1 and 4 were 
to pay a certain sum to the trustees within a certain 
time. The suit was instituted for 

(1) recovery of money due from the defendants 
Nos. 1 and 4. 

(2) an account of trust monies, 

(8) settlement of a scheme, and 

(4) removal of defendants and appointment of new 
trustees: 

Held, (1) that as the reliefs for rendition of 
account, settlement of a scheme and removal of 
trustees fell within the purview of section 92 of the 
Civil Procedure Code the sanction of the Advocate- 
General or Collector was essential to the iustitution of 
the suitas framed. 

(2) Section 92 of the Civil Procedure Code does 
not exempt the founder from its operation. 

(3) That the suit was also bad for misjoinder of 
parties and causes of action. The agreement to pay 
the money and the agreement to create a trust, though 
written on on piece of paper were essentially 
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separate agreements, one between the debtors and 
the trustees, and the other between the trustees and 
the founder. GOPALDAS v. Hassasine, 4 S. L. R. 152 
926 
~ S. 99 — Misjoinder of 
parties—Merits of the case, 
Where the misjoinder of parties does not affect the 
merits of the case, an Appellate Court should not 
dismiss the suit for misjoinder. KHAYALE SINGH v. 


PITAM SINGH 889 
~Z sS: 100, O. XVII, R. 
I, and O. XLI, R. 2 —Adjournment—Reasons 
to be recorded—Ground not taken in memorandum 
of appeal that evidence was not tuken—Leave to be 
heard in support of such ground—A ppeal—Pleadings. 
Where a Court finds the adjournment of a case to 
be nocossary beyond the following day, itis bound to 
record its reasons, 

The failure of a Court to examine the witnesses of 
a party is a valid and substantial ground for intor. 
ference under section 100, Civil Proceduro Code. 

Deochand Kattao v. V. Birjee Coomaroo, 2 L. B. R. 
93, explained. 

The failure of the Court of first instance to examine 
tho defence witnesses was not mentioned among the 
grounds of appeal in the lower appellate Court, but 
tho defendant’s pleader at tho hearing asked per- 
mission to raise this point. The Judge refused per- 
mission, although he perceived the grave irregu. 
larity of the original Court’s proceedings: hi 

Held, that the lower Appellate Court committed a 
serious error in disregarding this plea, because, 
although it was not mentioned in the grounds of 
appeal, it was not a matter to which the other side 
could legitimately object on the ground of surprise 
and because it was a matter clearly affecting the 
decision of the suit on the merits. Ma Daw Tay v. 





Ma Dwa, 3 Bor. L. T. 146 990 
— ~-——— S 104 (2) 3 
== —-—— SS. 104 (f), 154 


Arbitration award—Application to file the award 
refused—A ppeal— Retrospective effect of Civil Pro- 
cedure Code affecting right to appeal. 

Section 154 of the Code of Civil Procedure, 1908 
does not affect any right of appeal, which shall have 
accrued to a party before the new Codo came into force 
and is present at the commencement of the new Code. 

Before the passing of the new Code of Civil Pro- 
cedure, 1908, an application was made to have an 
award of arbitrators filed in Court. The Court re- 
fused the application subsequent to the passing of 
the Code: 

Held, that inasmuch as there was no provision 
in the old Code of 1882 entitling an appeal against 
an order refusing an application to file an award 
no appeal lay inthe case. Section 104 of the new 
Code, having no retrospective effect, would not apply. 

Hurosundari Debi v. Bhagohari Das Manji, 13 C. 
86; Saighuri v. Mujidan, 15 C. 107; Philiips v. Eyre, 6 
Q. B. 1 at p. 23; ; 10 B. ard S. 1004; 40 L. J. Q, B. 28; 
22 L. T. 869, Nama bin Aba v. Shekw bin Anda, 38 
B. 337; 10 Bom. L. R. 330, relied upon. GAJRAJ LAG 
v. Ram DIN Lat, TA, L.J. eee 8 
SS NG (2, O.X 

R. I (u)—Appeal—Remand—Powey of Chief me 

on appeal againstorder of remand, 

The Chief Court is competent on an appeal against 
an order of remand to go into questions of fact 
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decided by the lower Appellate Court. RAM RATTAN 
Saan v. Kirra Ram, 86 P. L. R. 1910 246 
s. 109 (c), O. XLV, 
R. 3—Privy Council appeal — Case fit for appeal. 
in 1902 a decree received a certain interpreta- 
tion by the Court. Ina subsequent proceeding the 
High Court decided that the interpretation given in 
1902 operated as res judicata. Against this order of 
the High Court the decree-holder applied for leave to 
appeal to the Privy Council: 
Held, that it was nota fit case for appealto His 
Majesty in Council. Kung BRHARI Lat v. COLLECTOR 
OF SHAHJEHANPUR 485 

















S. I 15. See Revision 
(Cvr). 
—— ——— sı 115 
—— —— S: 








115—Material irre- 
gularity 856 








— S. 1195 — Wrong dis- 

missal of suit on the death of a party 9 

- S. I I5—Court not con- 
sidering duly the law or facts—Illegality or material 
irregularity — Revision. 

There is illegality or material irregularity whore a 
Court does not duly consider and apply the right law 
or overlooks or fails to consider the facts. NGA NYAN 
Gyr v. Nea Kyaw Nya, (1910) 1 U. B. R. 14 466 
ss. 119,129 724 
s. 132 and Orders 
“ XVI and XXVI—Process, refusal to issue, on 

wrong and insufficient growunds—Euclusion of evidence 

—Ground for remand—Summonses, power of Court to 

refuse to issue—Cross-ewanination, fixation of limit 

of time for. 

n application for issue of summons to a wilness 
must as a rule be granted by the Court and the 
question whether the application is made within a 
reasonable time is only to be decided when afterwards, 
owing to the failure of the witness to attend the Court, 
an adjournment is prayed for by the party summoning 
such witness. Process may not be issued if the wit- 
nesses are described vaguely. But if witnesses do 
not appear after being served the party calling them 
has the right to have them re-summoned. 

A Court his no power to fix a limit of time within 
which the cross-examination of a particular witness 
is to be finished and where such a limit was fixed and 
the examination concluded it was held a good ground 
for remand. AMIR ALI KHAN v. Kutsum Bream 418 

s. 139 97 

s. 145 985 

; S. 145 — Liability of 

surety after suit once dismissed but subsequently de- 
creed on remand by superior Court. 

A security bond ceases to have effect, at any rate, 
for the purposes of section 145 of the Code of Civil 
Procedure when the suit is once dismissed, and the 
liability of the sureties is not revived by the appellate 
Court’s order remanding the suit for trial on the merits. 

Ma Biv. Kalidas, 5 L. B. R. 156; 3 Bur. L. T. 191; 
5 Ind. Cas. 985, followed. Mauxe Po KRET v. MAUNG 
San Ya, 3 Bur. L. T. 135 980 















































S. 148—Power to ex- 
tend time fixed in a decree for payment of 


emption money 

—_—_———_-.— SA ISI & O. XXXIII, 
Rr. 5 and 7—Pauper suit—Objection on the 
ground that the pauper plaintiff has co-heirs who want 
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an adjudication as defendants without paying Court. 
fee. : 

An application for permission to sue as a pauper 
was opposed on the ground that the applicant 
had co-heirs, who were not paupers, and that he was 
induced by the said co-heirs so that they might obtain 
the decision of the Court, as defendants and withort 
paying any Court-fee, regarding their rights and 
shares in the suit property. It was not denied that . 
the applicant was a pauper: 

Held, that the above contention was untenable and 
that the applicant was entitled to be ‘given the per- 
mission sought for. 

Rule 7 of Order XXXIII of the Civil Procedure 
Code requires the Court to proceed solely on the 
grounds specified in rule 5, and section 151 of the 

‘ode has no application. Mi Hra Min v. Mr KET, 
(1910) 1 U. B. R. 26 474 
— s. 154 3 

—- S. 154—Retrospective 
effect of Civil Procedure Code 8 


—_——— O. I, R. 9—Parties,non- 
joinder of— Suit when not liable to be disnvissed. 

On appeal the plaintiff’s suit was dismissed on the 
ground that the plaintiff’ssons were necessary parties 
to the suit and that the plaintiff refused to implead 
them notwithstanding the defendants’ objection in the 
Original Court. The plaintiffapplied for revision. 
It appeared that no issue on the point was framed 
and the period of limitation for the suit had not 
expired at the dato of hearing of the application for 
revision. The plaintiff had no opportunity of 
adducing evidence on the plea of non-joinder and was 
not shown to have been directed by the Court to bring 
his sons on the record: 

Held, that under the circumstances of the case, the 
order of dismissal must be set aside. Umri MAT v. 
Jar GOPAL, 217 P. L. R. 1910 


SS ae ee =r 0. I, R. 10, Sub- 
R. (1)-~Parties, addition of—Swit instituted 
through bona fide mistake in latw—Endoivment held 
invalid by first Court—Swit for account by heir 
against executor—Endowment held valid by Appellate 
Court—Petition by shebaits for being added as parties 
to account suit— Shebaits to be added as plaintiffs. 
Order I, Rule 10, sub-rule (1) of the Civil Procedure 

Code contemplates cases in which a suit is brought 
bya plaintiff who subsequently discovers that he 
cannot get the full relief he seeks without the joinder 
of some other persons as co-plaintiffs, or where it is 
found that some other person and not the original 
plaintiff is entitled to the relief claimed. In the 
former contingency a new party has to be added, and 
in the latter, a new party has to be substituted. 

Bona fide mistake within the meaning of the sub- 
rule may be one of fact or in law. Where the Court 
of first instance takes one view of the law and the 
Court of Appeal takes a contrary view, that in itself 
is sufficient evidence of bona fide mistake. 

Hughes v. The Pump House Hotel Co. Ld., (1902) 2 
K. B. 485; 87 L. T. 359; 50 W. R. 677, relied upon. 

One Suresh Chandra dedicated by his Will a portion 
of his properties to an idol to be established by his 
executor Satish, who took out probate and continued 
in charge of the estate till his death. Shortly after, 
one of the five grandsons of the testator (who would 
have been entitled to succeed in the event of an 
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intestacy) brought a suit for construction of the Will, 
making the other grandsons of the testator as also 
the heir of the executor and one Charu, whohad been 
appointed by the Will asa shebaitof the proposed 
idol as defendants. The first Court held that the 
endowment was invalid. Charu appealed against 
the decision. Meanwhile three ofthe grandsons of 
the testator brought a suit for accounts against the 
heirs of the executor and for three-fifth share of the 
estate. The other two grandsons were made defend- 
ants. After that, Charu’s appeal succeeded, the 
endowment was held good, and the suitfor con- 
struction of the Will was withdrawn. Then Charu 
and one of the three grandsons took out Letters of 
Administration and applied inthe suit for accounts 
praying that they might be substituted or added as 
parties to the suit and that leave might be granted to 
them to amend the plaint and that two of the three 
original plaintiffs might either be removed from the 
suit or transferred to the category of defendants: 
Held, that the suit for account, when it was com- 
menced, was properly instituted, that subsequently it 
having been found that the endowment was good, 
the two shebaits who took out Letters of Administration 
ought to have been made parties to the account suit, 
and the other two original plaintiffs made defendants. 
CHARU CHANDRA V. SARAT CHANDRA SINGH, 12 Č. L.J. 


537 , 87 
— QO. II, R. 2 1199 

——-. O. II, R. 2- Claim for 

arrears of rent or mesne profits not barred by a pre- 
vious suit for possession of the same property— 

Different causes of action: 

In cases governed by the new Code of Civil 
Procedure, the relief sought in a claim for arrears 
of rent or mesne profits of immovable property 
and the relief sought in a suit for the recovery 
of that immovable property must be regarded as 
based upon distinct and separate causes of aciion, and 
hence the restrictive provisions of Order II, Rule 2, 
do not affect the claimant’s right to bring two separate 
suits for the recovery of the property and for arrears 
of rent or mesne profits which become due before the 
suit for the recovery of the immovable property was 
instituted. 

Ma Nyeinv. Ma Kon, 3 L. B. R. 56, discussed. 

Venkoba v. Subbana, 11 M. 151; Lalessor Babin v. 
Janki Bibi, 19 C. 615 atp. 617; Mohan Ial v. Lala 
Sheosunkar Sahai, 12 C, 482, referred to. DUBASH 
KADER v, FAKEER MEERA, 3 Bur. L. R. 56 445 
———— O. Il, R, 2—Civil Pro- 

cedure Code (Act XIV of 1882), s. 43—Permisaion 

to bring separate suit for the claim omitted—Compe- 
tency of Court to grant such permission—Jurisdiction 

— Limitation Act (IX of 1908), Sch. I, arts. 105, 109 

— Limitation Act (XV of 1877), s. 2—Mertgagor and 

mortgagee—Right of mortgagor to sue for surplus 

profits—Date from which limitation runs—Revival of 
barred right. 

A suit for redemption was instituted in a Munsif’s 
Court. The plaintiff did not claim inthe same suit 
the surplus profits due to him but obtained permission 
from the Munsif to institute a separate suit for them: 

Held, that the Munsif was competent to grant the 
permission, although the amount of surplus profits 
exceeded his pecuniary jurisdiction. 

A suit by a mortgagor, after the mortgage has been 
satistied, to recover surplus collections received by the 
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mortgagee, may be brought within three years from 
the time when the mortgagor re-enters the mortgaged 
property. Article 105,and not article 109, of the 
Limitation Act applies. 

Ram Din v. Bhup Singh, 30 A. 225; 5 A. L. J. 192; 
A. W. N. (1909) 96, distinguished. 

Nothing contained in the Limitation Act of 1877 
could revive any right which had been barred under 
the earlier Act of Limitation, Faryaz ALI KHAN v. 











KALLU SINGH, 7 A. L. J. 1201 689 
2an O- II, R. 2 (3) 224 

——— ——— 0. VÍ, R. I7 79, 
477 








— O. VII, R. 7—Suit for 
cancellation of sale-deed by vendor and for recovery 
of properties—Decree for unpaid purchase money— 

Jurisdiction. 

In a suit for the cancellation of a sale-deed and for 
recovery of properties comprised in the sale on the 
ground of failure of consideration, the Court is. 
justified, on the principle of Order VIT, Rule 7 of the 
Civil Procedure Code (Act ¥ of 1908), in giving the 
plaintiff vendor a decree forthe amount of the pur- 
chase-money that, it finds, was not paid to him. 
TA TARINGA PATHAN v. TIRUMALAI PILLAL, 8 M. L. T. 
43 64 
AA A REAA O. VII, R. 17—Amend- 

ment of plaint— Deliberately deferred till decision of 

another suit—Not bona fide mistake, 

Although rule 17 of Order VII is in wider terms 
than section 530f the old Code, amendments are still 
to be madeon such termsas may be just, and this 
cannot mean that they may be allowed so as to defeat 
the object of limitation and of the rules as to the 
framing of suits. Thus generally an amendment, 
should not be allowed save when the plaintiff by some 
mistake or misapprehension has failed to put things 
properly before the Conrt. 

An amendment will not be allowed where the 
amendment was deliberately not sought to be made 
and was deferred till the failure of another suit made 
it clear to the plaintiff that without amendment he 
had no chance of obtaining the relief he desired. 
Maune Tuan Dame v. U Tar, 3 Bur. L. T. 16 600 


— O. IX, R. I3 
XLVII, R. I—Ex parte decree — Review ee 
ment—Sufficient cause—Summons not served—Ap- 

: plication for setting aside ex parte decree beyond 
time. 

Where the defendants, a Glasgow firm, had an ex 
parte decree passed against them without ever having 
been served with notice, and, therefore, without ever 
having had an opportunity of defending themselves, 
and were barred in respect of an application to have 
the er parte decree set aside: 

Heid, that there was a sufficient cause for 
an application for review of judgment, 

Motee Chand Baboo v, Radha Madhub Chand, 2 W, 
R. Misc. 34; Bhup Kuar v. Muhammadi Begam, 6 A. 
37; Ghansham Singh v. Lal Singh, 9 A. 61, 
referred to. SHAVAKSHA RUTTONJI v, HucH HOGARTH, 


12 Bom. L. R. 886 616 
O. XI, R. 12 107 


—- : O. XI, R. 21 —Juris. 
diction of Court to strike out defence of defendant of 
its own motion. : 
A Court has no power to strike out the defence of 


granting 
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a defendant of its own motion under Rule 21 of Order 
X1 of the Civil Prccedure Code. 

Sohara v. Musammat Zainab, 80 P. R. 1889; Hans 
Raj v. Jhanda Mal, 59 P. R. 1892, followed. Lar Das 
v. SPRATT, 84 P. L. R. 1910 245 
O. XII, R. 22 cls. 

(I) and (4)—Appeal filed out of time—Dismissal 

of appeal—Memorandum of objections also liable to 

be dismissed. 

Clause (1) of Rule 22 of Order XII of the Civil Pro- 
cedure Code (Act V of 1908) does not enact anything 
different from the law of the old Code of 1882. 

Where an appeal is dismissed on the ground that it 
was filed out of time, the memorandum of objections 
filed by the respondent also fails and cannot be heard 
and adjudicated upon. KANIRKAMANNA ImaTH NARA- 
YANA v. Maosap Kanirgamanna, 8 M. L. T. 447 140 























— O. XVI 418 
Z ——— O. XVII, R. I 990 
—— .—— O. XVII, R. 3—Dis- 





missal of suit for plaintiff's failure to produce an 

English translation of accounts—Failure to take 

evidence—Legality of dismissal. 

. Where ‘the plaintiff, who was ordered by Court to 
produce an English translation of his accounts before 
the adjourned date, failed to do so and the Court 
thereupon dismissed his suit without taking the evi- 
dence that plaintiff tendered: 

Held, that the order of dismissal was wrong and 
that the Court was bound to take evidence which was 
available and adjudicate thereon. BADAR Man_v. 
Gupv Miya, 2 M. W. N. 71; 9 M. L. T. 163 850 


——- — O. XIX 897 


___--- —— O, XX, R. 2—Delivery 
of judgment by successor of Judge in office—‘May 
pronounce” not mandatory. h 
A Judge wrote out a judgment, but before it was 

pronounced, he was transferred. His successor in 

office tooka totally different view of the case and 
delivered a judgment contrary to that which his 
predecessor had intended to deliver: 

Held, that the Judge was competent to deliver his 
own judgment. The words “it may pronounce” in 
Order XX, Rule 2 are not mandatory; the Judge has 
an option to pronounce the judgment written out by 
his predecessor or his own judgment. 

Re Baker, Nicholas v. Baker, 44 Ch. D. 262; 59 L. J. 
Ch. 661; 62 L. T.817; 38 W. R. 417; In the goods of 
Prem Chand, 21 O. 484, referred to. LACHMAM PRA- 





sap v. RAM Kisnen, 7 A. L. J. 1189 1095 
—_—_—— —-— O. XXI, Rr. 6, 7, 8 

852 
—— ———— O. XXI, Rr. 9 and 


O—Auction sale—Adjournment—Illegality or ir- 

regularity— Civil Rules of Practice, Rule 152. 

A sale in execution, conducted from day to day 
for a period longer than seven days, is neither illegal 
nor irregular. To keep open the sale for such a 
long time is a very common practice and having 
regard to local conditions, it cannot be said to be 
not a beneficial one. Rule 152 of the Civil Rules of 
Practice is not opposed to such a practice. Pir Mo- 
HAMMAD v, MAYANDI OHETTIAR, 1 M. W. N. 684; 9 M. 


L. T. 148 564 
O. XXI, R: 11 727 
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O. KAI, Rr. 18, 19, 
20—Cross-decrees—Set-off—Simple money decree 
against decree for recovery of money by enforce- 
ment of chagre. 

A Court can set off a simple money decree against 

a decree for recovery of money by enforcement of a 

charge against immoveable property. Nagar MAL v. 

Ram CHAND, 7 A. L. J. 1179 83 

O. XXI, Rr. 19, 20 

835 


—— O. XXI, R. 29—Stay 
of ewecution—Arbitration Act (IX of 1899), s. 18— 
Award— Not a decree but enforceable as decree. 

An award made under the provisions of the Indian 
Arbitration Act (IX of 1899), although enforceable as 
if it were a decree (section 18), is nothing more than 
an award, and the execution of it cannot be stayed 
under Order XXI, Rule 29 of the Civil Procedure 
Code (Act V of 1908). T. K. GAJJAR v. LALLUBHAI, 
12 Bom. L. R. 860 179 

50 


— 0. XXI, Rr. 80, 51 
0. XXI, R90 _ 3, 
564 


O. XXI, R. 92 3 
— O. XXI, Rr. 99, 
102—Decree for possession—Resistance in execution 

—Bona fide claim of right. 

Where a decree-holder in attempting to execute a 
decree for possession is resisted by a third party, who 
is found by Court to be in possession in good faith on 
his own account, the caso is covered by Rule 99 and 
not by Rule 102 of Order KAI of the Code of Civil 
Procedure. 

Rule 102 of Order XXI applies to cases where the 









































(2) —Withdrawal of 
ground,” meaning of —Inability to prove case, whether 
sufficient ground for seeking Court's permission to 
withdraw suit—Suit for rent—Petition for withdrawal 
to enable plaintiff to join an alternative cause of 
action for use and occupation in a separate suit. 

The words ‘other sufficient ground’ in Order XXTII, 
Rule 1, Clause (2), of the Civil Procedure Code, 1908, 
mean that the ground must be one ejusdem generis 
with the formal defect referred to in sub-clause (a). 

Mere inability of a party to prove his case is not 
sufficient ground for permitting him to withdraw it 
with leave to institute a fresh suit. 

Plaintiff, in a suit for rent, appliedfor leave to with- 
draw her case with liberty to bring afresh suit on 
the ground that her witnesses were won over by the 
other side and that she was unable to prove her 
claim. She stated that in the fresh suit she wanted 
to add an alternative prayer for use and occupation: 

Held, that there were no sufficient grounds for 
permitting the plaintiff to withdraw her suit. 

Kharada Co. Ld. v. Durga Charan Chandra, 11 C. L. 
J. 45, and Mahipati v. Nathu, 38 B. 722; 11 Bom. L. 
R. 1109; 4 Ind. Cas. 252, referred to. BURATHAGUNTA 
PENTADEE v. THURLAPATTI RasamMa, 2 M, W. N. 105; 
9 M. L. T, 204 86 
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man plaintif—Exercise of discretion in ordering 

security for costs. 

The plaintiff was a young Hindu widow dependent 
for her maintenance upon her step-sons. The grossest 
allegation of immorality was made against her by 
the defendant, as a result of which she and the 
family of her husband had been suspended by the 
caste. She sued to recover damages for defamation 
and for injunction. It appeared that the plaintiff 
in filing the suit had been actuated by perfectly 
bona fide motives and that itwas filed in the bona 
fide belief that the defendant was tho person who 

-circulated the defamatory report, and for the 
bona fide purpose of protecting her right to main- 
tenance, and defending herself against the gravest 
charges of immorality: 

Held, that, under the circumstances, it would bea 
wrong exercise of the discretion under Order XXV, 
Rule 1, to practically defeat the suit at the stage when 
it was almost ripe for hearing, by ordering the plain- 
tiff to lodge security. But the Court might, in the 
exercise of its discretion in favour of the plaintiff, 
impose any terms, itthought fit. Namusar v. DAJI 

. Govinp, 12 Box L. R. 1071 1055 


—_ O. XXVI 418 
———— O. XXIX, R. 2 (3) 7 
————— ——__-——_- O. XXXIII, Rr. 5, 7 


474, 475 

—— ——_—— —— O. XXXIV 1142 
——— —— O.XXXIV, R.5806 

— — O. XXXVII—Defence of 
failure of partial consideration when permissible— 

Plaintiff's breach of contract occasioning loss—De- 

fence not allowed—Negotiable Instruments Act (XXVI 

of 1881), s. 45. 

In a suit under Order XXXVII, Civil Procedure 
Code, the defence that plaintiff’s breach of contract 
had occasioned to the defendant a pecuniary loss 
exceeding the amount due from him on account of the 
hund: sued upon, cannot be allowed and the defendant 
must be referred to a regular suit for damages. 

Under section 45 of the Negotiable Instruments 
Act (XXVI of 1881), where there has been partial 
failure of consideration, it is only where that part is 
ascertainable in money without collateral inquiry that 
reduction can be allowed. Hence, a defence of failure 
of partial consideration which is not ascertainable in 
money without collateral inquiry is not permissible 
in a suit under Order XXXVII of the Civil Procedure 
Code. Seruna v. LADAK KHAKU, 4 S. L. R. 147 924 


— — O. XL, R. I—Receiver 

—“Just and convenient”. 

The words “just and convenient” in Order XL, 
rule 1 of the Code of Civil Procedure, 1908, are very 
wide and were adopted from the English Judicature 
Act. A fewof the principles on which the Courts of 
Equity act in England are as follows:— 

(1) The discretion is to be exercised with the 
greatest care and caution and it must be guided by 
law. A receiver is to be appointed on the principle 
of preserviug property pending the litigation which 
is to decide the rights of the parties to the property. 

(2) If the relief sought by adefendant is not con- 
nected with the subject-matter of the plaint the 
defendant must, if he desires a receiver, institute an 
action of his own for such purpose. 








— 
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(3) A receiver is not appointed except on special 
grounds at the instance of a person alleging a more 
legal title against another party in possession of im- 
moveable property who also claims to hold by a like 
legal title. Pana SEENEE v. ANA MAHALINGAM, 3 


Bur. L. T. 95 1191 
—- —__ —_-——— O. XLI, R.2 990 
-— O. XLI, R. Tl—sum- 











mary dismissal of appeal—Formal judgment not 

necessary. 

The provisions for summary dismissal of an appeal 
in Order XLI, Rule 11 of the lst Schedule of the 
Civil Procedure Code (section 551 of the old Civil 
Procedure Code) are not governed by the provisions 
relating to judgmentsin Order XLI, Rule 31 (section 
574, old Civil Procedure Code). A Judge proceeding 
under Order XLI, Rule 11, is, therefore, not bound to 
write a formal judgment, 

Samin Hasan v. Piran, 80 A. 319; A. W. N. (1908) 
115; 5 A. L. J. 800, referred to. 

Rami Deka v. Brojo Nath, 25 C. 97; 10. W. N. 
692 and Puttapa v. Vellappa, 5 Bom. L. R. 233, not 
followed. ABDUL RAHIM v. KHANUNAL, +8. L, R. 184 

941 
——-___-———. O. XLI, R. 23, O. 

XLIII, R. (1) (u)—Order of remand—d ppeal— 

Revision—Interference with a sub judice case— 

Punjab Courts Act (XVIII of 1884), s. 70 (1) œ). 

No appeal lies to the Chief Court from an order of 
remand passed by a Divisional Judge under Order 
ALI, Rule 23, Civil Procedure Code, in acase where 
an appeal would not lie from the final decree of tho 
Divisional Judge. Where, therefore, tho value of an 
unclassed suit is Rs. 262-8, no appeal will lie from 
an order of remand. 

It would not be a proper exercise of the Chicf Court's 
revisional power, under clause (b) of section 70 (1) of 
the Punjab Courts Act, fo: it to interfere under that 
clause in a case which is still sub judice in the lower 
Courts. ALI BAKHSH v. Cuunar SINGH, 101 P. R. 
1910; 41 P. L. R. 1911 1157 
- —— O. XLI, R. 33—Parti- 
tion suit—Decree for plaintif —Reduction of some 
defendant’s share in consequenco—Appeal by such 
defendants, whether lies—Relief to party not 
filing appeal or cross-objections. 


337 
O. XLI, R. 33—Powers 




















of Appellate Court. 
The High Court in second appcal and the District 
Judge on appeal can pass a decree against a defondant 
even though the plaintiff has not filed any appeal or 
cross-objections against the decree dismissing the 
suis against him. KRISHNIER v. SARVOTHAMA ROYAR, 
1 M. W.N. 640; 8 M. L. T, 377 366 
= O. XLII, R. I cl, 
(@)—Claim for mesne profits...Order of remand by 
appellate Court—Appeul against order of remand, 
whether lies—Provincial Small Cause Courts Act (IX 
of 1887), Sch. II, Cl. 81—Ejectment decree—Claim 
tor mesne profits after decree—Form of action— 
Damages for trespass—Limitation Act (XF of 1877) 
Sch. II, arts. 39, 109 and 120, i 
Plaintiff, who obtained an ejectment decree against 
defendant, sued him for mesne profits. The first Court 
dismissed the suit as barred. On appeal the District 
Judge held it was in time and remanded the suit for 
disposal on the merits. On second] appeal to the 
Tligh Court: 
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Held, (1) that as the claim for mesne profits is 
exempted from the cognizance of the Small Cause 
Court under clause 31 of Schedule II of the Provincial 
Small Cause Courts Act and an appeal would have 
lain if the suit was decided on the merits,an appeal 
lay to the High Court against the order of remand. 

(2) that the suit was not governed by article 109 
of Schedule II of the Limitation Act, but being in the 
nature of an action for damages for trespass, article 
89 applied to the case. A ; 

Girish Chunder Lahiri v. Shoshi Shikhareswar Roy, 
27 LA.110 at p. 124; 27 C. 85; Mobaruk Ali v. Boistub 
Churn Chowdhry, 11 W. R. 25, Radha Churn Ghuttuck 
v. Zumuroonissa Khanum, 11 W.R. 88; 2 B. L. R. A. C. 
67 and Pandit Lachmi Narayan v. Sheikh Mazhar 
Hassan, 12 C. W. N. 650, referred to. 

Abbas v. Fasih-ud-din, 24 O. 418, not approved. 
RAMASAMI REDDI v. AUTHI LAKSHMI AMMAL,1 M. W. 








N. 614; 9 M. L. T. 35 162 
——— O. XLIII, R. I (u) 

246 

na —— O, XLIII, R. I (u) 

1157 

O. XLIV, R. I— 











appeal—Application for leave to appeal as 
pek uations eA be considered in determina- 

tion of. p: 

Under Order XLIV, Rule 1, Civil Procedure Code, 
all that a Judgo is bound to consider is what 
is contained in the application, copy of the judg- 
ment and the copy of the decree. He is not at liberty 
to refer to any other matter in determining whether 
the application for 2 to appeal as a pauper may or 

t be granted. 

mm Sakubai r Ganpat Ramkrishna, 28 B. 451; 6 Bom. 
L. R. 442, referred to. INAYAT-UL-RAHMAN V. ÅZIZ- 
UL-RAHMAN, 13 O. ©. €02 376 
— O.XLV,R.3 485 
O. XLVÍI, R. I 616 
ga Sch. I, O. IX, R. 8, 

JM, R. 8—Arbitration—Application by ar- 

RO for eatension of period allowed for making 

award—Dismissal for default. : h 

The arbitrator applied for extension of period 
allowed for making the award. The plaintiff failed 
to attend Court on the ate fixed in the case and the 

igmissed the suit: 
agi the action of the Court was harsh; when 
a case is under arbitration, a Court should not hastily 
dismiss the suit for non-appearance in Court of the 
plaintiff. Much less should this be done when the 
arbitrator has maae an application for extension of 

i ling award: 
aa E when an arbitrator asks for exten- 
gion of time and there is no reason to suspect that, 
being in collusion with the either party, he is wifully 
delaying matters or that in any other way there is 
bad faith in his conduct, the Court should always 
grant reasonable extension. Ram Kuar v. Mood 


Cuan, 29 P. L. R. 1910 





























Sch. b, = a 
a —Appeal—Dismissal for default—Case catte 

a Aa dismissed before—rising of Court—Sufficient 

cause for absence of party—Party not to suffer on 

account of absence of pleader. 

Where an appeal was called at an early part of the 

day and dismissed for default of the appellant and his 
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pleader not appearing to conduct the appeal, the 
Chief Court set aside the order of dismissal and 
observed that the lower appellate Court should have 
given a further opportunity, during the course of its 
sitting, of showing whether or not he was present, in 
person or by pleader, before it rose forthe day. 
Subhan Shah v. Karm Khan, 113 P. R. 1876, 
referred to. n 

The pleader’s absence in a case need not be satis- 
factorily explained if the appellant can give a 
reasonable excuse for his own absence. SHANKAR 
Das v. Narain Das, 84 P. L. R. 1910 226 


— Sch. II, applicability to 
” 925 


Sch. Il, R.8 224 


——— —— Sch. Il, R. I I —4rti- 
tration Act (IX of 1899), s. 10—Arbitration—No 
award given—Difference of opinion between arbi- 
trators—Arbitrators stating special case for opinion 
of Court—Appeal from the Court’s order— Reference 
with the intervention of Cowrt—Inapplicability of the 

Arbitration Act. 

The parties to a suit agreed to refer the matter in 
dispute to arbitration, and a Consent Judge’s order was 
obtained. They further agreed to refer to the same 
arbitrators their disputes regarding properties which 
did not form the subject of the suit. The agreements 
provided that in the case of disagreement between 
the two arbitrators appointed, the matter in 
difference was to be referred boan umpire. The 
arbitrators differed, and without referring their 
differences to an umpire, stated a special case for the 
opinion of the Court on the points of difference 
between them. The case was decided by the Chamber 
Judge. On appeal against the decision: 

Held, that it was not a case which fell under Rule 11 
of the Second Schedule of the Civil Procedure Code. 
There was no award which could be adopted by the 
mere expression of its opinion, and the case could 
only be a statement of questions of law for the opinion 
of the Court. The case fell under section 10 of the 
Indian Arbitration Actin so far as it related to the 
agreement which was not the subject of the Court’s 
order, and, therefore, no appeal lay. 

Where there is a reference with the intervention 
of a Court of justice, the provisions of the Indian 
Arbitration Act do not apply and the powers of the 
arbitrators are governed by the Second Schedule of the 
Civil Procedure Code. PursHotumpas v. RAMGOPAL 
12 Bom, L. R. 852 171 


—___- ———- ——— Sch. Ill, para. II 
(3) 377 


Civil Suit—Procession, District Magistrate per- 
mitting—Remedy of aggrieved person—Revision by 
High Court—Appeal to Executive Government 

747 

Claim by mortgagee — Adjudication in 
favour of claimant— Failure of unsuccessful party to 
file suit within one year—Suit by mortgagee—Im- 
peachment of mortgage on grounds urged in claim 
proceedings and found against—Estoppel 117 

Movable property of perishable nature, sale 
of—Subsequent investigation of claim—Claim to 
standing crop—Successful claimant not to be charged 
with harvesting costs. 

If movable property of a perishable nature is 


Karachi 
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attached, and a claim is preferred the claim may 
he investigated even after the sale of the property 
by the Court. The Court will in such case adopt the 
rule of proportion in awarding damage to the claim- 
ant, assuming that the . value of the article was 
represented with fair accuracy by the price realised 
at the sale. 

Where standing crops belonging to a claimant are 
unlawfully attached, and extraordinary harvesting 
expenses ate inourred due to the employment of 
Court peons to do the work, the burden of the 
harvesting costs cannot be charged to the account of 
the claimant. RASIK CHANDRA V. JITENDRA Kring 


Clog on the equity of redemption—Condition as to 
- the interest for the full period 553 
Collector, meaning of 695 
Collusion—Party cannot plead his own col- 
‘lusion to avoid decree 1179 
Committing Magistrate, powers of— 
Discharge 1044 
—_—— — — ang powers of —Case exclusively 
triable by Court of Session—Prima facie case— 
Going into defence—Criminal Procedure Code (Act 

F of 1898), s. 209. 

A Magistrate should not treat a grave offence beyond 
his jurisdiction asa less grave offence in order to 
bring it within his jurisdiction and heshould not 
ordinarily go into the defence evidence ina case 
triable exclusively by the Court of Session in which 
a prima facie case for committal has been made out 
by the prosecution. To do so would be to take upon 
himself the function of a superior Court. Jaman 
MAHOSED v. MO1IDEEN Sa ROWTHER, 1 M. W. N. 852; 
GM. L. T. 71 1103 
Common Land. See Shamilat. 

- ———— —— Pillage divided into tarfas 
and occupied by diferent tribes—Holdings not 
equivalent in extent but similar in kind—Settlement 
Records—Entries not made ajter full inquiry —Res 
jadicata— Obiter dictum—Ad mission, when not bind- 

_ tng—Statement made by several persons representing 

all the proprietors—Registration Act (III of 1877), 

s. 17—Immoveable property—VFalue not shown to 

exceed Rs. 100—Document merely admitting an 

antecedent right. 

The plaintiffs, Dhamials of the villages Jhurmac 
Khurd in the Rawalpindi District, sued for a declara- 
tion of their rights as proprietors of the land in suit 
in the village and to shares in the common land. It 
was found that the village was occupied by members 
of three tribes the Budbals, who had a taraf of their 
own, and the Kathrils and Dhamials, who had seven 
tarafs between them, the Kathrils owning three patiis 
out of it and the Dhamials one. 

There was nothing to show that the Dhamials 
acquired their holding in village in any manner 
different to the Kathrils and Budhals, their holdings 
were not equivalent in extent but were presumably 
similar in kind. z 

Àt the summary settlement of 1853, the Dhamials 
were shown as having a share inthe shamilat of 
their taraf. 

When the settlement of 1860 was proceeding, the 
Kathrils sued the Dhumials to eject them from the 
lands in their possession alleging that the latter were 
their tenants. The suit was dismissed but the Court 
observed in the judgment thatthe Dhamials had no 
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right in the shamilat, In theregular settlement ib 
was decided that the Dhêmials had no share in the 
shamilat. In 1868 the Dhamials secured from several 
Katbril proprietorsa stanfped acknowledgment that 
the former were entitled.to a share in the shamitat. 
It was contended for the defendants thatthe docu- 
ment was not admissible in evidence for want of 
registration. In 1885 Settlement the Dhamials were 
only recorded as malikan gabza of their proprietary 
holdings and as tenants ghair maurusi of two shamilat 
fields: 

Held, that the plaintiffs were entitled to the declara- 
tion prayed for. The observation in the judgment in 
1860 case was a mere obiter dictum and was not res 
judicata, 

That the acknowledgment was not inadmissible in 
evidence, for (1) it was not shown that plaintiffs’ share 
in shamilat in 1868 had a money value of Rs. 100 and 
(2) the document merety admitted antecedent right. 

Amir-ud-Din v, Jamal-ud-din, 26 P. R. 1891; Wazir 
Ali v. Assa Ram, 95 P. R. 1894, referred to. 

It was not shown that the rights the plaintiffs had 
in the land and to the skamilat were inany way lost 
or transferred to the defendants. Kanu v. FARMANA, 
94 P. L. R. 1910 


Companies Act (VI of 1882), SS. 74, 
220 (D)—Regulations—Fuilure to file balance- 
sheet—Registrar only competent to prosecute —Power 
of High Court to interfere ina pending case—Revision 
(Criminal). 

Under the Regulations framed by the Local Govern- 
ment under section 220 (b) of Act VI of 1882, the 
Registrar is the only officer authorized for instituting 
and conducting all prosecutions under the Act, speci- 
ally where the prosecutions are in connection with 
breach of the rules relating to submission of balance- 
sheets and other periodical returns. So a complaint 
under section 74 of the Indian Companies Act VI of 
1882 for wilful default in filing a balance-sheet, not 
brought by the Registrar but by a clerk of his oftice 
and counter-signed by the Public Prosecutor, is bad in 
Jaw and not entertainable by a Criminal Court. 

Where by any Law or Regulation a certain person 
is only authorized to complain about a particular 
offence, the proceedings of a Magistrate based ona 
complaint relating to that offence, made by any un- 
authorized person, are ultra vires and liable to be sot 
aside on revision by the High Court at any time 
during the pendency of the case. EMPEROR ©. SHIR 
Das, 35 P. W. R. 1910, Gr. 190 

———- ——— S. 220 (b) 190 


Compensation—Hire-purchase agreement— 
—Option given to hirer to become purchaser on 
making certain monthly payments regularly— 
Monthly payments not made regularly—Sui’ for 
hire—Right to become purchaser claimed in de- 
fence 969 

Instrument executed by 

minor—Cancellation —Plea for compensation not 

taken in first Court— Second appeal—High Court's 
discretion to remand case for determination of 
question of compensation 

Lease by nortgagee — Effect 

of redemption on such lease—Mortgagee’s lessee 

obstructing mortgagor after redemption 

— Revocation of license — 
Licensee executing works of permanent nature 793 





























—_—_—_— — 


1242 


Complainant-—Pvrocess-server’s report—Insti- 
tution of criminal proceedings by District Judgo 
—Acquittal of accused—Process-server’s liability 

: to pay compensation 


Com plaint—Police officer's report 1160 


Prosecution in conformily with an 
ultra vires order 


Com promise—Violating the provisions of a 
statute-—Public policy —Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), ss. 12, 13, 15 B (2) and 44. 


A compromise is merely an agreement between the 
parties to settle an existing dispute, and if it is to be 
enforceable in law, it must not contain a term opposed 
to public policy. 

Lakshmanaswami Naidu v. Rangamma, 26 M. 381, 
followed. 

Ina suit by the assignee of a mortgage for the 
recovery of the mortgage-money, the plaintiff and 
defendant entered into a compromise which provided 
that the defendant will pay the amount by instalments 
and “that in default of payment of two instalments, 
the whole mortgaged property shall be liable to sale: 

Held, that, as section 15 B (2) of the Dekkhan 
Agriculturists’ Relief Act enacts that in such cir- 
cumstances not the whole mortgaged property but 
oaly such part of it as may be necessary for the 
realization of the over-due instalments shall be sold, 
the compromise was in conflict with the said provision 
and, therefore, the court was not competent to pass 
a decree on a compromise of this character. 

Held, further, that the mere fact that the defendant, 
though apprised of the terms of the compromise, 
agreed to it, would not authorise the Court to pass a 
decree to carry out sucha compromise. ~ 

Rama valad Rama Dhere v. Ramchand valad Ful- 
chand, (1894) P. J. 456, followed. 

Obiter dictum.— 

` Sections 12 and 13 of the Dekkhan Agriculturists’ 
Relief Act indicate that the object of the Act was to 
place an agriculturist’s interests rather in the 
hands of the Court for protection than to trust them 
to the hands of the agriculturist himself. Therefore, 
under section 44 of the Act the Court receiving an 
agreement should scrutinize it and should not enforce 
it if ibis illegal or inequitable, the agriculturist’s 
concurrence to such agreement notwithstanding. 

Piraji v. Ganpati, 12 Bom. L. R. 378; 34 Bom. 502; 
6 Ind. Cas. 627, distinguished. KisHanpas v., NAMA 
Rama Vir, 12 Bom. L. R. 1024 


Compromise decree-— Settlement for a par- 
ticular period—Claim for future years on the basis of 
the compromise— Res judicata—Construction of com- 
promise decree. 





By the terms of a compromise, which was made a` 


decree of Court, the plaintiff agreed to his being ad- 
judged entitled to a certain share for a particular fasli, 
on the basis of an admission by the 4th defendant. 
In a claim by plaintiff for the share due to him for 
subsequent years: 

Held, that plaintiff was not estopped by the rule of 
res judicata from claiming a larger amount by reason 
of the said compromise decree which only settled 

_plaintiff’s share for a particular period. 

In re South American and Mexican Co., 1 Ch. 87; 
12 R. 1; 71 L. T. 594; 43 W. R. 131; 64 L. J. Ch. 189, 
referred to. HUEDAR v. KARUPANNA PILLAY, 8 M. L. 
T. 432; 2 M. W. N.69 ' 
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Conditional promise—Agreement to ad- 
vance money for litigation 500 
——. Ssale—Right of suit by mortgagee 
576 


Confession—Adnissibility 494 





————-———Admission—Accused’s statement 
recorded by Police can be proved by oral evidence 
if not amounting to confession 118 
of co-accused — Evidence—Confes- 
sion of prisoner, evidence against himself 770 


—- made to Police Officer—Inadmis- 
sible even against co-accused 6 


of co-accused—How far can be acted 
on. 

The confession of a co-accused cannot be taken 
into consideration’ where he does not substantially 
implicate himself to the same extent as the other 
accused, but on the contrary tries as far as he can to 
minimise the part he took. Wherea conviction is 
based for the most part,on such evidence, it is bad 
inlaw. Srvasamr Preval v. Emperor, 1 M. W. N. 754; 
9 M. L. T. 138 


——Government Circular not complied 
with— Inadmissibility — Voluntariness — Evidence, 
weight of 
If a Magistrate in recording a confession does not 

comply with a Government order, not having the 

force of law, the confession does not become in- 
admissible in evidence, though the Magistrate’s failure 
to take precautions, enjoined by Government, may be 

a circumstance to be weighed in considering whether 

the confession was or was not voluntary. PUBLIC 

PROSECUTOR V. SARABU CHENNAYYA, 33 M. 413; 9 M. 

L. T. 135 | 809 











————Retracted confession—Corroboration 
—Sulphate of copper poisoning—Penal Code (Act 
XLV of 1860), s. 802 Murder. 

Where out of two women, R and S (daughter and 
mother), R, gave birth to a female child and S alone 
attended her and the infant, while in their custody, 
died of sulphate of copper poisoning soon after its 
birth, the presumption is that both of them have ad- 
ministered the poison and they are guilty of murder 
even in the absence of a clear motive for committing 
the crime. The fact of their taking no step towards 
saving the infant’s life is the evidence of intention 
and uegatives the defence of accidental poisoning. 
Such a circumstance is sufficient to corroborate their 
confession of guilt retracted by them atthe time of 
trial. 

In such a case capital sentence is not justifiable. 
SAIDAN v. EMPEROR, 43 P. W. R. 1910 Cr.; 17 P. L. R. 
1911 8I5 
— Statement by a person not implicat- 

ing himself—Inadmissibility of such a statement— 

Circumstantial evidence—Evidence Act (I of 1872), 

ss. 11 and 830—Murder. 

A statement of an accused to the effect that under 
threats of death he was forced to sit outside the door 
of the house where a murder was being committed 
to warn the murderers of the approach of any body, 
and not to divulge the secret and to remain a passive 
agent in the crime and that he took no part in com- 
mitting the crime, does not amount to a confession 
of either murder or its abetment, and consequently 
is inadmissible in evidence under section 30 of Act L 
of 1872, against the co-accused. 
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‘Satisfactory proof that clothes found on the body 
of a murdered person belong to him and were worn 
by him immediately before disappearance, is sufficient 
to find that the corpse is of that person although it is 
too decomposed to be identified otherwise. Gur 
Hassan v. EMPEROR,38 P. W. R.1910, CR; 24 P. R. 
1910, OR ; 193 P. L. R. 1910 CR. 250 


Statement signed by accused—State- 
ment containing alle,ation that it is not voluntary— 
Whether admissible in evidence—Evidence Act {I of 
1872), s. 24. 

A statement of the accused though signed by him 
cannot be taken to be a voluntary statement when 
the same document contains an allegation (whether 
true or not) that the statement is not voluntary. 
EMPEROR v. TARA Natu, 87 0. 735 653 


Consideration. See Conrract Act, s. 2. 
Negotiable security—Pre-exist- 











ing debt 





———_-——— Public policy—Question of law 
—Essential facts stated — Public policy not pleaded 
technically—Duty of Court—Agreement to stifle 
prosecution of non-compoundable offence—Court 
finding compoundable offence or no offence, effect 











of III7 
Transfer of negotiable instru- 
ment— Consideration 796 


Conspiracy. See Prxit Cone, s. 121A, 
Communications between conspira 
tors— Admissibility 
Construction of amalnamah. See LANDLORD 
AND TENANT. 








See Com- 











of compromise decree. 


PROMISE DECREE. 
—— of document. See DOCUMENT. 


See KABULIYAT. 








—_ — —— of kabuliyat. 





— of mortgage-deed. See Mort- 


GAGE-DEED. 
See INTERPRETATION 


w 





— of statutes. 
OF STATUTES. 


See PRE-EMP- 


TION. 








of wajib-ul-arz. 





—— of wajib-ul-arz. See WAJIB-UL- 
ARZ. 





——— of Will. See Witt. 


Contract, construction of hire-purchase agree- 
ment 969 


s mercantile. See MERCANTILE CONTRACT. 
Specific performance 441 
for delivery of coir—Construction of docu. 

















ment, 

Where the contract provided that the defendant 
would deliver goods to the plaintiff Company on de- 
mand after the expiry of one month from the date 
of contract and within three months from the date 
of demand: Held, that the defendant was to deliver 
the goods on demand if the demand were made with- 
in 3 months of the contract. RAMAN v. Manecgi, 1 
M. W. N. 717; 8 M. L. T. 443 
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Offer and acceptance—Statement of lowest 
price in answer to inquiry not an offer to sell — Broker 
prima facie agent of first employer. 

In answer to a telegram from a broker, “Have likely 
purchaser your three properties. Telegraph lowest 
price for each,” the owner replied stating his lowest 
price for each property. The broker accepted earnest 
money for one property and wired back informing 
the owner of the receipt thereof and asking for the 
title deeds. The owner refused to sell one alone:— 

Held, that there was no complete contract. 

A statement of the lowest price made in answer to 
an inquiry as to the lowest price for cash is not an 
offer, but only evidence of a willingness to treat. 

Harvey v. Facey, (1893) L. R. App. Cas. 552; 1 R. 
428; 69 L. T. 504; 42 W. R. 129; 62 D. J. P. C. 127, 
followed. 

A broker is prima facie the agent of the party 
who first employs him. To make him the agent of 
the other party there must be something more than 
mere negotiation. There must be some words or 
conduct by which an authorization to act on behalf of 
the other party is expressed or is to be affirmatively 
inferred. Hanpanpass v. MOHORI Bist, 3 Bur. L. T. 


17 601 
Contract Act (IX of 1872), S. 2 (d)— 


Consideration —Benefic—Abstinence — Debt due on 
mortgage —Pro-note executed by mortgagor —Mortgagee 
agreeing not to take immediate action for recovery of 
debt—Consideration not denied—Execution denied — 
Consideration cannot be inquired into—Pleadings— 
Suit based on one cause of action—Decree given ona 
different cause of action—Practice. 

A valuable consideration in the sense of the law may 








` consist either in some right, interest, profit, or benefit 


accruing to the one party, or somo forbearance, 
detriment, loss, or responsibility given, suffered, or 
undertaken by the other. Therefore, whero there 
was a settlement between the parties in respect of a 
debt due on a mortgage that the mortgagee will take 
no immediate action to recover his mortgage debt if 
the mortgagor would execute a pro-note in his favour 
and the mortgagor did this: Held,’ that the pro-note 
was not without consideration inasmuch as the 
mortgagor got a beneflt and there was forbearance 
on the part of the mortgagee in agreeing not to take 
immediate action for the recovery of the mortgage- 
debt. 

Where the consideration is not denied but the 


` execution and signing of a pro-note are denied, the 


question of consideration cannot be gone into. 

Where a suit is based on one cause of action, 
decree cannot be given on a different cause of action, 
Maune ME v. Ma Sern, 5 L. B. R. 192 


————— S.: 17 (3)—Proof of fraud 644 
—— s. 23 500 


—— —— S., 23 — Consideration — Public 
policy—Question of law—Essential facts stated 
Public policy not pleaded technically—Duty of Court 
—Agreement to stifle prosecution of non-compoundadle 
offence—Cowrt finding compoundable offence or no 
offence, effect of. 

The question of public policy is one of law and 
even where the facts have not been fully pleaded by 
the parties, the Courts will deduce them from the 
evidence, and apply the doctrine of public policy, 
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An agreement is void as opposed to public policy if 
part of the consideration was the stifling of a pro- 
secution, which at the time of the execution of the 
agreement was a prosecution for a non-compoundable 
offence, though ultimately the Court may have found 
that.only a compoundable offence, or no offence at all, 
had been committed. CHHATRA Pat v. FUNDI Lat, 6 
N. L. R. 148 
-—— S. 25—Dastoori or commission— 

Public policy—Immoral custom. 

An agreement to pay dastoori or commission on 
purchases is unlawful, being immoral and opposed to 
public policy. 

An immoral custom cannot be recognized by the 
Courts. Mapyo Ram v. BADR-UD-DIN, 91 P. R. 1910; 
189 P. L. R. 1910; 129 P. W. R. 19i0 
—_——— ——- S. 25 (3)—Balance—Promise to 

pay interest—Bond—Irimitation. 

A. balance of account struck by a debtor in his 
creditor’s books, which contains a distinct promise 
to pay interest thereon, is more than a mere ac- 
knowledgment of a pre-existing debt and amounts to 
a bond, and consequently is a good contract under sec- 
tion 25 (8) of the Contract Act, even if it consists of 
time-barred items. Buona Ram v. Nanak Cuanp, 185 
P. W. R. 1910 7 











S. 25 (3)—Balance—New con- 
tract to revive barred items—Balance struck by one 
of the joint debtors when binding on the other. 

A balance struck by a debtor in the creditor’s book 
with a statement of future interest to be paid (e.g., 
Lena baki raha lena biaj Sainkra 1-4-0) is a promise 
in writing to pay within the meaning of section 25 (3) 
of Act IX of 1872 and is enforceable regardless of all 
questions of limitation in connection with previous 
items or balances. 

Daula v. Ganda, 35 P. R. 1908 (F. B©; 101 P. L. R. 
1908, followed. 

Ladhu Shah v. Fazal Dad, 72 P. R. 1879 and 
Laxumibat v. Ganesh Raghu Nath, 25 B. 373, 
referred to. 

Pala Mal v. Tuia Ram, 119 P. R. 1908; 206 P. W.R. 
1908, disapproved and distinguished. i 

A balance struck by one of the joint Hindu brothers 
of their joint debt, which originally began against 
their father, is also binding upon the other brothers. 
TIRKHA t. RIZAK Ram, 188 P. W. R. 1910; 8 P. L. R. 
1911 8II 

S. 30 “500 

S. 30—Wagering contracts —Pay- 

ment of differences—Test—Re-sale. 

Plaintiff sued to recover damages for non-delivery 
of 7,000 owts. of linseed, the due date being the 
10th May, 1910. Outof the total 7,000 cwts., 2,000 
owts. were settled by re-sale somewhere in March, 
but as the defendant had not paid the amount due 
upon that cross-sale it was included in the plaintiff’s 
claim. The defence was that the contracts were 
wagering and that the defendant, at any rate, neither 
intended to give nor take delivery but merely to pay 
differences: 

Held, that the defendant was liable. 

One of the commonest and most relied upon grounds 
of inference as to the true character of a transaction 
and the real intention of the parties, has always been a 
comparison between the magnitude of the transaction 
and the capacity of the person who seeks to have 
it declared u wager; a.re-sale is only the or- 
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dinary way of settling, by a nominal transaction 
of the kind, a formal book entry showing what the 
difference was between the rate at which one party 
would have to buy in the market owing to the 
failure of the other party to supply at the contract 
rate. MEGHJI VALLABHDAS V. JADHOWJI MORARJI, 12 
Bom. L. R. 1062 10 





S. 30—Wagering contract—Princi- 
pal and agent—Money paid by agent on behalf of 
principal on wagering contract—Liability of princi- 
pal. 

An agent, who has paid wagering losses for his 
principal, is entitled to recover the same from the 
latter. 

Shibbo Mal v. Lachman Das, 23 A. 165; A. W. N. 
(1901) 33, followed. 

Thacker v. Hardy, 4 Q. B. D. 685; 48 L. J. Q. B. 289; 
39 L.T. 595; 27 W. R. 158, referred to. JAGAT 
Narain v. SRI KISHEN Das, 7 A. L. J. 1146 783 

- ——-s. 35, Paras. I & 2—8ure- 
tys liability on judgment-debtor’s death before 

specified date—Civil Procedure Code (Act V of 1908), 

s. 145—Surety bond—Personal liability—Registra- 

tion. 

The appellant executed a surety bond for the pay- 
ment of a decretal debt, due by another person to the 
respondent. The appellant, by the terms of the bond, 
bound himself to make the judgment-debtor come and 
deposit the decretal amount and costs in Court by a 
specified date and undertook to pay the amount him- 
self if the judgment-debtor failed todo so. There 
was a further provision that if the surety failed to 
pay, the Court could take his house in satisfaction. 

The judgment-debtor died before the specified date 
and the surety then disputed his own liability to pay 
on the ground thatthe contract had become void 
under section 35, para. 1 of the Contract Act: 

Held, that the second para. of that section applied 
and not the first, and thatthe specified uncertain 
event was the payment of the decretal debt by the 
judgment-debtor and that as that event did not 
happen before the specified date, the contingent 
contract became enforceable. 

It was further contended that the surety bond was 
inoperative for want of registration as it purported 
to affect a house worth over Rs. 100: 

Held, that, as there was a distinct and separate 
personal undertaking to pay the decretal debt, the 
bond was admissible inevidence for the purpose of 
proving this undertaking. 

Held, further, that there was nothing to prevent 
the respondentfrom applying for execution, against 
the house under section 145 of the new Code which 
was in force when the judgment-debtor died and when 
the proceedings against the surety were instituted 
and that it was according to the terms of section 
145 that the case fell to be decided. Wapara DEVAN 
v. Ma Kin, 3 Bur. L. T. 141 985 
——_— — sS. 45 837 
——. S. 45—Joint mortgagees, effect of 

payment to one—Discharge of mortgage-debt—Consent 

of all mortgagees necessary to effect a valid discharge. 

One of several joint mortgagees cannot give a valid 
discharge without the consent of the others. 

Ram Chandra v. Goswami Rajjan Lal, 32 A. 164; 7 
A. L. J. 99; 5 Ind. Cas. 129, followed. 

Barber Maran v. Ramana Goundan, 20 M. 461, digs 
sented from, 
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Ahinsa Bibi v. Abdul Kader Saheb, 25 M. 26 at p. 
39, referred to. Hans SINGH v. CHET Sine, 140 C. 
45 . 


416 


— ss. 46, 55 945 
— SS. 55, 74—ifeaniny of ‘Impos- 
sible’— Exception —Penalty. 

For the purpose of section 568, impossible may 
inclade what has become impracticable. 

Where a person enters into a bond with a District 
Board under article 498 of the Local Find Code, 
which provides for forfeiture of the amount deposit- 
od as earnest money or security for the due 
falfilment of the contract, the contract falls within 
the exception to section 74 of the Contract Act and 
the whole sum mentioned as penalty is payable. RAJA 
Ram Rao v. DISTRICT BOARD oF Tansoru, 1 M.W. N. 
686 ; 9 M. L. T. 88 565 


—- S. 56—lnpossibitity—Landlord 
and tenant—Failure of crops owing to failure of rain 
—Rent, liability of tenant for—Tranafer of Property 
Act (IV of 1882), s. 108 (e). 

The general rule laid down in the second paragraph 
of section 56 of the Contract Act is not intended io 
do away with the distinction observed in the English 
Law between the subjective and objective impossi- 
bility. 

The covenant in a lease was that the tenant “ould 

. pay rent whether he got a crop or not: 

Held, that, apart from the said covenant, the con- 
tract to pay rent did not become void if owing to n 
failure of rain the tenant did not get any crop. Mr 
Mz v. NGA On Galing, (1910) 1 U. B. R. 22 471 


x — S. 57—Wager—Obligation to pay 
or receive differences on the happening of a particular 
event—Event not happening— Whether contract void, 
There is no authority for the proposition that 

because under the terms of a contract an obligation 
to pay or receive differences may arise on the hap- 
pening of a particular event, the contract is void as a 
wager if that event does not happen. Such a result 
would be inconsistent with the principle underlying 
section 57 of tho Contract Act. HuRsIvAN v. 
MATHURADAS, 34 B. 519; 12 Boa. L. R. 1058 810 
SS. 64, 65—Promissory-note 
executed by minor—Miner guilty of misrepresent. 
ation—Suit for recovery of money on promissory- 
note— Minor’s liability. 

In a suit brought for the recovery of money ona 
promissory-note executed by a minor, the minor is 
competent to plead his infancy even though he may 
be guilty ‘of fraudulent misrepresentation of his age 
at the time of execution of the note. The minor is 
not liable to pay the money. Section 64 or 65 of the 
Contract Act has no application. h 
: Mohort Bibi v, Dharmodas Ghose, 30 C. 589; 

5 Bom. L. R. 421;70, W. N. 441; 80 I. A. 114; 
referred to. 

Jagarnath Singh ‘v. Lalta Prasad, 31 A. 21; 5 A. L. 
J. 674; A. W. N. (1908} 267; 1 Ind. Cas. 562; Saral 
Chand Mitter v. Mohori Bibi, 25 C. 871; 2 ©. W. N. 
195, distinguished. Kaxmar Lar v. BABU Rax 888 


—— 





—— 
| 
































7 S. 65 888 
— — S. 69 435 
—- -———— S. 70 1158 
- - — S. 73—Interest on unliquidated 

damages 411 
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S. 73—Wrongful attachment—Suit 
Jor damages—Stay of sale pending attachment— 
Question of damages, 

In a suit for damages arising out of a wrongful 
attachment the usual rule isto award an amount 
which will be as near ascan be estimated to that by 
which the plaintiff is the’ worse for the defendant's 
wrong-doing provided that the harm suffered by the 
plaintiff is a natural and probable consequence 
of the defendant’s wrong-doing. The principle of 
the rnle is the samc asof section 73 of the Contract 
Act. 

Goma Mahad Patil v. Gokaldass Khimji, 3 R. 74, re. 
ferred to. 

A Court need not have much compassion for tres- 
passers and is bound to be exact in assessing damages, 

The fact that a plaintiff causos a sale in execution 
to be stayed pending the attachment would not in any 
way affect his right to damages for wrongful attach. 
ment. Mamu NATNA ts Raman Cuetty, 8 Bor. L. T. 


11g A 1208 
S. 74—Bond with District Board 
565 








—Exception 


———~ S. 74—Payment of interest in 
default of rent 896 


> Sa 74-—Penal interest. 

Where a document provided that on the expiry of 
two years if the principal was not paid, interest at 
the rate of 14 per cent. per mensem should be paid: 
Held, that the stipulation was _not penal, Tiri 
BALAKRISHNAYYA v. DOODA RAJAMMA, 1 M. W, N. 616; 
9M. L. T. 16° ` 

















S. 178- Goods—Shares in' Joint 
Stock Companies — Executor in possession of shares — 
Misappropriating the shares to his own use—Pledge— 
Applicability of proviso to s. 178. 

One A died and left considerable property. 
Amongst the property were twenty shares of the 
Textile Manufacturing Company. By the 10th Clause 
of his Will, he directed that the residue of his pro- 
perty should be used for dharmada directing his trus- 
tees to use the same in sucha way that his name 
should be perpetuated for ever. 

C, the sole surviving executor under the Will, after 
obtaining possession of the sha-e certificates, got 
them transferred to his name under the false pre- 
tence of having paid out moneys in connection with 
certain charities. He, then, pledged them with the 
defendants, C was subsequently ousted from the 
management of the estate and a Receiver was ap- 
pointed by order of the High Court. The Receiver 
brought a suit against the defendants asking certain 
reliefs in connection with the said shares: 

Held, that shares in Joint Stock Companies are 
included within the meaning of the word " goods” as 
used in section 178 of the Indian Contract Act. 

C got the shares transferred to his own name with 
the intention of misappropriating the said shares to 
his own use and in doing so he was clearly guilty of 
fraud towards his testator’s estate. Bat O must be 
regarded as acting in this matter in two capacities. 
As the sole surviving exeoutor under the Will of his 
testator, he was in juridical possession of the share 
certificates, but it could not be said with any sense 
of show or reason thas in his capacity as pawner he 
had obtained possession of the shares from the lawful 
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owner and custodian, the executor, by means of fraud 
or offence. Under these circumstances, the proviso to 
section 178 of the Indian Contract Act had no appli- 
cation to the transaction. R. D. SETHNA v. NATIONAL 
BANK or INDIA, 12 Box. L. R. 870 

: S. 178, proviSo—Pawnee— 

Right to goods obtained fraudulently—Criminal Pro- 

cedure Code (Act V of 1898), s. 517. 

M. obtained the loan of a pair of diamond nagats 
worth Rs. 8,000 promising to return them the same 
day. He did not return them, having pawned them 
for Rs. 4,000 toa Chetty. M. was convicted of cri- 
minal breach of trust and the Chetty was directed 
toreturn the diamond nagats to the owner. The Chetty 
applied in revision for a reversal of the order con- 
tending that the nagats had not been obtained by 
offence or fraud: 

Held, that the proviso to section 178 of the Indian 
Contract Act did not apply and the order of the 
Magistrate was justifiable in the circumstances of 
the case, 

Stephen Aviet v. King-Hmperor, 4 Ta. B. R. 25; 6 Cr. 
L. J. 185, distinguished. 

Kong Lone v. Ma Kay, 4 L. B. R. 13, followed. 
PALANIAPPA CHETTY v. Kosayr, 3 Bur. L. T. 111 


1204 
— SS. 230, 235 291 
: — SS. 239, 253 (10)—Hindu 
proprietor of firm gifting a share in business to 
nephews—Business continued by all-——Contractual 
partnership —Hindw Law trading partnership—Trad- 
ing business carried on by Hindus not members of a 
joint family—Survivorship—Limitation Act (XV of 
1877), s. 4, Sch. IT, art. 106—Suwit prima facie barred 
—Duty of first or appellate Court to dismiss—Assets 
of partnership—Moveables and immoveables—Account, 
suit for—Same limitation applicable to both moveables 
and immoveables—Sujt for general account barred— 
Assets acquired within three years before suit whether 
recoverable—Civil Procedure Code (Act XIV of 1882), 
ss. 18, 50, 367, 595, 696, 616—Civil Procedure Code 
(Act V of 1908), s. 11, Eupln. 2, O. XXII, r. 5—En.- 
emption from limitation—Plaintif’s duty to show — 
Plaint, construction of —Dissolution by death —Pre- 
sumption in favour of continuation—Hindu Law— 
Joint family —Separation of one co-parcener—Virtual 
separation—Actual separation—Presumption—Appli- 
cation by co-parceners for mutation of their respective 
shares, effect of—Disruption of family property—Evi- 
‘dence of jointness after, partition—Re wnion—Khatri 
residents of a town—Presumption of jointness among 
brothers—Alienation by Hindu father—Self-acquired 
property—Succession—Widow cannot succeed as heir 
to her husband’s shave by survivorship —Res-judicata 
— Construction of Statute—Retrospective effect—Pro- 
cedure Law—Substantive right—General Clauses Act 
(X of 1897), s. 6 (c)—Decisions of Indian Courts not 
binding on Privy Council—Civil Procedure Code not 
binding on Privy Council—Privy Council practice— 
Crown prerogative—Appeals in India as of right— 
Appeals to Privy Council not as of right—Punjab 
Tenancy Act (XVI of 1887), s. 177 (3) (k)—Profits of 
agricultural land realized by a firm—Suit by a 
partner for share of profits and settlement of account 
—Jurisdiction of Civil or Revenue Courts. 
The sole Hindu proprietor of a dukan or trading 
business, comprising very valuable property, both 
moveable and immoveable, gifted a share in his busi- 
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ness to his nephews. The latter instead of with- 
drawing the share gifted to them allowed it to re- 
main in the business and thereafter the business 
continued to be managed and conducted by the 
uncle and nephews jointly with the intention of 
sharing profits: 

Held, that the relationship which arose between 
the uncle and nephews was that ofa contractual 
“ partnership’ as defined in section 239 of the Con- 
tract Act, and not that of a Hindu Law partnership, 
because, the uncle and nephews were not the . mem- 
bers of a joint family and nor was the business pro- 
perty the joint family property in any sense; and that : 
the partnership dissolved on the death of a partner, 

The principle of survivorship, which may apper- 
tain in the case of a trading business, carried on by 
the members of a joint Hindu family inter se, has no 
application to, the case of a business carried on by 
Hindus, who are not members of.a joint family. 

Quite apart from defendant’s pleas itis the duty 
of the Court, original or appellate, to see whether, 
upon the allegations in the plaint, the snit is 
within time. And ifa claim is prima facie barred, 
the Court should dismiss it unless the plaintiff > 
shows that the Court’s prima facie view is incorrect, 

Where a claim is preferred beyond the period 
prescribed by the Law of Limitation, it is incumbent 
upon the plaintiff to show the grounds upon which 
exemption from Limitation Law is claimed. 

It is to the substance, and not to the letter of a 
plaint, that a Court must look, in order to see what 
the claim really amounts to. 

Even if there be an implied agreement between the 
members of a partnership that the son of a partner 
should succeed to the latter’s rights on his death, 
no implied agreement can, from that fact, be inferred 
that the partnership is to continue even if a partuer 
dies without leaving any male representative, but 
only a widow to succeed him. 

Whether the assets of a partnership consist of 
moveable or immoveable property, a claim for a 
general account is governed by article 106 of the 
Limitation Act, XV of 1877, and if the claim is 
barred in respect of the moveable part of the pro- 
perty, it is equally barred as regards the immoveables. 

If a suit for a general partnership account is 
barred, a claim in respect of any assets of the partner- 
ship that may have been acquired within three 
years of the institution of the suit is also barred. 
As long as the accounts remain unadjusted, no 
suit by a partner in respect of any matter in- 
volved in the general account can lie, and, except by a 
suit for an account, he cannot recover his share of the 
profits or of the assets. 

Where atthe separation of one co-parcener of a 
Hindu joint family, itis necessary, in order to as- 
certain the share of the out-going co-parcener, to fix 
the shares of the other co-parceners, there is a 
“ virtual separation” in law of all the members of 
the family. At least there is no presumption 
when one co-parcener separates from the others that 
the latter remain united. But where there is evi-- 
dence to show that the latter agreed to remain 
joint, their “ virtual separation” will not be taken as 
their real separation at all. 

The members of ajoint Hindu family preferred 
an application to the Revenue authorities praying 
that the family properties be entered in the Re- 
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venue papers as owned by the respective members in 
their individual capacities. The application was acted 
upon and mutation effected in accordance therewith. 

Held, that these proceedings amounted to a dis- 
ruption of the family as a whole, but that it was 
open to the members of the family to assert and 
prove, despite such proceedings, that in actual fact 
there had been no separation between certain mem- 
bers of the family. 

A re-union in estate-property so-called can only 
take place between persons who were parties to 
the original partition. 

Among non-agriculturist khatris, residing in a town, 
brothers are presumed to be members of a joint 
family. 

A Hindu father cannot dispose of the joint 
family property to the prejudice of his son. 

Under the principles of Hindu Law, the widow 
of a deceased member of a joint family has no right 
to claim the share of her deceased husband, as that 
share devolves upon the surviving male members 
of the family. 

A Hindu has plenary powers to dispose of his 
self-acquired property. 

Where by an order passed in a summary manner, 
under section 867 of the old Code of Civil Proce- 
dure or Order XXII, rule 5 of the new Code, the 
Court admits a cortain person as the legal repre- 
sentative of a deceased party toa pending suit, it 
does not decide that the person so admitted is the 
heir of the deceased party. 

A, B and O were partners ina business firm. 
After Ag death Band C sued certain persons to 
recover Rs, 5,405 as a debt. The defendants admitted 
the debt but pleaded that Band C alone had no 
right to sue without joining A’s widow as a co- 
plaintiff. Upon this A’s widow was made a co- 
plaintiff and on the suggestion of the pleader for B 
and C, the following issue was raised: 

“What share is As widow entitled to in the amount 
claimed?” Upon this issue the Court found that the 
debt claimed was due to the firm and tliat A’s widow 
was entitled to the share therein which her husband 
would had, had he been alive. B and Ọ appealed 
against the decree to -the Chief Court but the appeal 
was rejected in limine. In a subsequent suit more 
than Rs. 10,000 in value instituted by As widow 
against Band C, it was argued for the plaintiff 
that the decision in the former suit operated as 
res judicata on the point that the plaintiff was the 
heir of her husband’s share in the property of the 
firm. Band C contended in reply: 

(1) that it was not necessary in the previous case 
to decide whether A’s widow had or had not a right 
to claim share in the debt as heir of her husband; 

(2) that the decision in the previous case could 
not, upon the Full Bench ruling in Shamas Din v. 
Ghulam Kadir, 20 P. R.1891, be regarded as 
ves judicata, because, in the subsequent case there 
was a right of appeal to the Judicial Committee of 
the Privy Council whereas no such right existed 
_ in the earlier case: 

Held, 

(1) that if the question is decided with reference 
to the Civil Procedure Code of 1882, the Full Bench 
rnling must be followed, otherwise, under section 11, 
Explanation 2 of the new Code, that ruling is no 
longer law 
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(2) that before the operation of the new Code, the 
right of Band C to claim a decision from the Courts 
on therule of res judicata, with reference to the 
said Full Bench ruling, was a substantive and real 


‘right within the meaning of sub-clause (c) of sec- 


tion 6, Act X of 1897; 

(3) that, though as a general rule, the proceduro 
clauses of an Act carry retrospective effect, yet, as 
the previous case was decided before the new Code 
came into operation; in view of the provisions of 
section 6, sub-clause (c) of Act X of 1897, the ques- 
tion must be decided in the light of the said Full 
Bench ruling; 

(4) that as a rule of practice their Lordships of the 
Privy Council do give effect to certain provisions of 
the Civil Procedure Code, but these provisions do not, 
in any way, bind their Lordships; nor do they limit, in 
any way, the prerogative of the Crown in admitting 
appeals from decrees of Courts in this’ country; 

(5) that the principle, of the aforesaid Full Bench 
case is applicable only to the ordinary Courts estab- 
lished in this country but that it cannot be carried 
further and applied to an extraordinary tribunal such 
as that of the Judicial Committee; 

(6) that aright of appeal, when given by law. from 
the decree or order of one of the ordinary Courts of 
this country to a superior ordinary Court, isin the 
truest sense a right of appeal, and it is not open to the 
superior Courts to decline to entertain the appeal, but 
in no ease can it be predicated that there is an 
absolute and unqualified right of appeal to His 
Majesty in Council in the sense that His Majesty is 
bound by law to entertain the appeal and to refer it 
to the Judicial Committee for report and recom- 
mendation; 

(7) that the decision in the previous case governed 
the question of the right of A’s widow to succeed as 
heir to her late husband and operated as res judicata. 

After the profits of agricultural land belonging to 
a partnership firm are realized jointly and duly en- 
tered in the books of the firm as part and parcel of 
its assets, they become moneys had and received by 
the firm and a suit by the representative of a part- 
ner for his share of such profits, is not excluded from 
the cognizance of the Civil Courts by section 77 (3) 
(k) of Act XVI of 1887. NIHAL Deviv. KISHORE 
Cnanp, 97 P. R. 1910; 142 P. W. R. 1910; 11 P. L. R. 
1910 999 


—— S, 253—Terms of Jaiaren 

In the absence of any evidence as to the terms and 
conditions obtaining in a partnership all partners are 
entitled to share equally in the profits of the partner- 
ship business and must contribute equally towards 
the losses sustained by the parinership. BEE JAN 
Bre v. FATIMA BEEBEE, 1 M. W. N. 669; 9 M. L. T. 
149 431 
— —— -— S. 253 (10) 999 


S. 254 (2)—Partnership for a 
term - Insolvency of partner — Dissolution. 

Insolvency itself of a partner does not dissolve a part- 
nership. Therefore, a partnership, which was entered 
into on the 9th of November 1903 for 5 years, was 
held to run till the 8th of November 1308, though 
one of the partners became insolvent on the 27th of 
March 1907. OFFICIAL ASSIGNEE OF MADRAS v. ABU 
Bucxer RAHIM Turta, 1 M. W. N. 789; 9 M. L. 10 oy 
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Contribution—Co-sharers paying dekt in 
certain proportion—Agreement to realize the excess 
from the person and property of the defaulting 
co-sharer—Whether such agreement creates a 
charge 











Suit for—Remedy of the principal 
against the defendant barred by limitation— Starting 
point of time—Limitation Act (XV of 1877), Sch. IT, 
art, 61— Cause of action. 

In a suit for contribution, the cause of action is 
not the same as that of the principal. Itis based 
on grounds of equity and comes into operation only 
when the plaintiff was compelled to discharge and in 
fact actually discharged not only his proper share of 
the liability but also the liability of the defendant. 

The nature of defendant’s obligation to the plain- 
tiff in a suit for contribution is different from that 
of his obligation to the principal and it does not 
follow that because thé defendant might have a valid 
defence against the latter, thatthe same defence 
should be available to him against the former. 

Tirupati Raja v. Rajagopala Krishna Raju, 8 M. L. 
J. 271; Torab Ali Khan. v. Nilruttan Lal, 13 C. 155, 
referred to, MARRIVADA CHINNA RAMAYYA v. VEERA- 
PURANI VENKATTAPPIEH, l M. W. N. 839; 9 M. L. T. 
212 1102 


Contributory negligence—Tort— Rule 
of speed limit in navigable channels—Bad Gil 


Conviction for a more serious offence—Lesser 
offences in the same tyansaction—Presumption. 
Where the accused were convicted ofthe more 

serious offence of rioting and they could also be con- 

victed of the lesser offence of criminal trespass, com- 
mitted iu the course of the same transaction, it would 
not be proper to order a further charge and a re-tria} 
in regard to the minor offence, if it appears that the 

Sessions Judge had taken it into account in fixing 

the appropriate sentence. MUTHAPPA NADAR v. 

SANKARA Napar, 1 M. W. N. 835; 9 M. L. To 











fora more serious offence in the 
same transaction—Presumption II 


Copy~řright—Almanac—Burden of proof—In- 
junction. 

In a suit for injunction onthe ground of infringe- 
ment of plaintiff's copy-right in an almanac published 
by-him, it was found thatthe tables given in the 
parties’ almanacs tallied, except as regards minutes 
and seconds, that the calculations were admittedly 
worked out on what are known as Makrand and that 
there were other almanacs 
defendants’: 

Held, that these findings were not sufficient to 
establish piracy on the part of the defendants: 

: Held, also, that the fact thatin previous years the 
defendants obtained information for their almanacs 
from plaintiff on payment of money did not affect 
the case. 

The weakness of the defence does not make up for 
want of proof of the allegations of the plaintiff. 
GIRDHARI Lat v. Devi Diat, 95 P. L. R. 1910 497 


Co-sharer, non-joinder of—Suit for profits of 
shamilat 742 


which resembled the 








S paying debt in certain proportion 
— Agreement to realize the excess from the per- 
son and property of the defaulting co-sharer—Whe- 
ther such agreement creates a charge 
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CostS—Dismissal for default—Minor—Next friend 
making default in appearance—Absence of pleat 





— Mortgage suit—Second mortgagee a de- 

fendant I 

————-, security for—Woman plaintifi—Exercise 
of discretion in ordering seccrity for costs 1055. 


——— of suit—Suit for redemption of mort- 


gage 763 
Court does not include foreign Court 645 
—-Land Acquisition Collector 107 





Court~fee—Appeal—Valuation-~Mortgage suit 
—Ground of non-liability of certain properties— 
Memorandum of appeal —Taxing officer—Court-fee, 
acceptance of, by Deputy Registrar—Finality ` 

z 145 
———fuit for partition by a co-parcener 
in possession 512 


Court Fees Act (VII of 1870), s.,.5, 
Sch. I, art. I and Sch. II art. 17 
cl. (6)—Appeal — Valuation — Mortgage suit— 
Appeal—Ground of non-liability of certain properties 
—Memorandwm of appeal—Taxing officer—Court-fee, 
acceptance of, by Deputy Registrar—Finality, 

Some of the defendantsin a mortgage suit appealed 
from the decree madein the suit. They did ‘not 
question the amount decreed, but urged that the 
mortgage was not binding against them so far as 
their shares in the mortgaged propertics were con- 
cerned: 

Held, that the value of the appeal forthe purposes 
of the Court-fee is the value of their shares in such 
properties and that Schedule II, article 17, clause (6) 
of the Court Fees Act does not apply to such a cuse. 

Kesavarapu v. Kotta Kota Reddi, 30 M. 96 (F. B.); 1 
M. L. T. 311; 16 M. L. J. 458 and Bunwari Lal v. 
Daya Sunker, 13 ©. W. N. 815; 1 Ind. Cas. 670, relied 
upon. : 

The Taxing Officer of the High Court is the Registrar 
on the appellate side; therefore, an order for the 
registration of an appeal by the Deputy Registrar is 
no decision under section 5 of the Court Fees Act by 
the Taxing Officer, and it is open to tne respondent 
to raise the objection that the Court-fee on the 
memorandum of appeal is insufficient, at the hearing 
of the appeal. 

Kasturi Chetti v. Deputy Collector, Bellary, 21 M. 
269, referred to. JUGAL PERSHAD SINGH v. PARBHU 
Narain Jua, 37 C. 914 1145 


—___- —— sS. 7 cl. IV (b) and cl. V, 
and Sch. I, arts. land 17 (VI)—Suit 
for partition by a co-parcener in joint possession— 
Court-fee—Ad valorem fee. 

Held, by Sir Arnold White, C. J.,and Krishnaswami 
Ayar, J. (Aiyling, J. dissenting), that in a suit for 
partition of joint family property, where the plaintiff 
is in joint possession with the other co-parceners, the 
Court-fee is to be fixed under article 1 of Schedule I 
of the Court Fees Act and not under article 17 (VI) 
of Schedule II of the Act. 

Dagdu v. Totaram, 33 B. 658; 10 Bom. L. R. 1074; 
4 Ind. Cas, 242, Bidhata Roy v. Ram Charitra Roy, 6 
©. L. J. 651; 12 C. W. N. 87, Kirty Churn Mitter v. 
Aunath Nath Deb, 8 C. 757 and Mohendra Chandra 
Ganguli v. Ashutosh Ganguli, 20 C. 762, dissented 
from. 

Felu Goundan v. Kumaravelu Goundan, 20 M. 299, 
followed. 
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Qu:ere:—Whether a suit for joint possession by a 
co-parcener, excluded from possession, would fall 
under section 7, clause IV (b) or section 7, clause (V) 
of the Court Fees Act. 

Per Atyling, J., dissenting: 

The Court-fee in the case referred to should be 
fixed under section 17 (VI) of Schedule II. Boca- 
NADAN RANGIAH CHETTY v. BoGANADAN SUBRAMANIA 
Cuerty, 1 M. W. N. 755; 21M. L. J. 21; 9 M. LT 


S. 7 (IX), Sch. I-Construc- 
tion of the section and the schedule—Value of same 
relief in suit and appeal—Foreclosure decree — 
Appeal against whole decree—Taluation—Defendant 
pleading extinguishment of mortgage by novation— 
Denial of right to joreclose—Plea that mortgage is 
paid off. 

Schedule I of the Court Fees Act does not stand 
by itself, it is supplementary and not alternative to 
section 7 and other sections of the Act. 

Section 7 states the various processes by which 
values in different suits are to be arrived at, and the 
schedule then applies the proper Court-fees to these 
values. 

The general purpose of section 7 is to lay downa 
value that shall remain unchanged in all stages of 
a case. Once the value of a relief has been 
ascertainedfor the purposes of the plaint, the first 
schedule forthwith rates therelief at the same value 
for the purposes of appeal. The value of the same 
relief remains unchanged all through the succeeding 
stages of the litigation. The same relief should have 
the same value whether the appeal is made against 
its grant or its refusal by the lower Court. 

As a suit for foreclosure of a mortgage should bear 
ad valorem Court-fee on the principal sum secured 
by the mortgage bond sued on, an appeal against a 
foreclosure decreo, not merely disputing the 
amount found payable for redemption but against the 
whole decree, should also bear ad valorem stamp on 
the same valuation, although the amount found pay- 
able for redemption exceeds this valuation. 

A defendant, who pleads that the mortgage forming 
the basis of the suit has been extinguished by 
novation before the suit, sothat no relation of 
mortgagor and mortgagee remainssubsisting, directly 
disputes and denies the relief of foreclosure. 

Quare:—Whether a mortgagor, who says that a 
mortgage has been paid off, can be said to deny the 
right to foreclose? 

Onkar v. Lakhmichand, 5 N. L. R. 180; 3 Ind. Cas. 
920, discussed. DHIRAJSINGH v. RAJARAM, 6 N. L. R. 


164 1125 


——— S. 19, I (1)—Court-fee not paid 
—Application can be heard 695 
—. 1125 


Sch. I, construction of 
Sch. I, art. I 1145 
Sch. 1, arts. I, 17 (6) 
512 
Sch. I, art. 17 (6) 1145 
Creditor—aking owt administration of debtor's 
estate— Effect of—Eatinguishment of debt— Whether 
doctrine applicable when one of two creditors takes out 
administration—Joint mortgagees—Payment to one, 
effect of-—Contract Act (IX of 1872), s. 45—Right of 


suit—Other mortgagee to sue administrator for his 
share of debt—Jimitation Act (XV of 1877), s 22— 
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Transfer of pro forma defendant to category of 
plaintiff—Interest—Assets sufficient for re-payment 
of debt. 

If a creditor takes out Letters of Administration to 
the estate of his debtor, although this alone may not 
operate asan extinguishment of the debt, if the 
debtor hasassets which the creditor may retain to 
pay himself, it is an extinguishment, for possession 
of assets amounts to payment. 

But this doctrine is not applicable where only one 
of two obligees is appointed one of several execntors 
of the obligor. . 

In re Carew, 4 Ir. Ch, Rep. 112, referred to. 

Payment to one of two joint mortgagees, does not 
necessarily operate as a discharge of the debt in so 
faras the other mortgagee is concerned. 

Matson v. Dennis, 4 DeG. and N. S. 345; 10 Jur. 
(x. s.) 461; 10 L. T. 391; 12 W. R. 926; Vickers v. 
Cowell, 1 Beav. 529; 48 E. Rep. 1046; 3 Jur. 864; 
Smith v. Sibthorpe, 84 Ch, D. 732; 56 L. J. Ch. 598 ; 56 
L. T. 562; 85 W. R. 646; Powell v. Brodhurst, (1901) 
2 Ch. 160; 70 L. J. Ch. 587; 84 L. T. 620; 49 W. R. 
532, referred to. 

Steeds v. Steeds, 22 Q. B. D. 537; 58 L. J.Q. B. 
302 ; 37 W. R. 378; 60 L. T. 318 and Morley v. Bird, 3 
Ves. 628 at p. 631; 4 R. R. 106, followed. 

Consequently, the appointment of one of the mort- 
gagees as Administrator to the estate of the mort- 
gagor does not extinguish the right of action of the 
other mortgagee in respect of his share of the mort- 
gage money. 

But the mortgagee other than the Administrator 
must bring his suit to recover his share of the mort- 
gage money not against the heirs of the mortgagor 
but against the Administrator in whom the estate of 
the mortgagor is vested. 

Obiter dicta:— The transfer of the namo of a pro 
jorma defendant from the category of defendant to 
that of the plaintiff cannot rightly be treated as the 
addition of anew plaintiff within the meaning of 
section 22 of the ‘Limitation Act, 1877. 

Nagendra Bala v. Tara Pada, BO. L. J. 286 and 
Khadir Moideen v. Rama Naik,17 M. 12, relied upon. 

No interest should be allowed upon the mortgage 
debt from the date when sufficient assets became 
available to the Administrator for re-paymont of the 
mortgage money. HUSAINARA BEGUM v. RAHMANNESSA 
Breun, 18 C. L. J. 3 837 
Criminal misappropriation. See Pena 

Cone, s. 409. 

-—_——___ —_—_——_ Currency notes exchanged 

by servant and then lost in gambling 929 


Criminal Procedure Code (Act V of 
1898), S. 4 (h)—Application for issue of pro- 
cess 1059 

> ss. 4 (h) 199 — 

Penal Code (Act XLF of 1860), s. 498—Complaint-— 

Police officer’s report. 

The report of a police officer is not a complaint 
within the terms of section 199, Criminal Procedure 
Code. 

Where there is no complaint to a Magistrate by a 
husband or a guardian, a conviction unc. r section 498, 
Indian Penal Code, is not sustainable. 

Jit Mal v. Empress, 4 P. R. 1888 Cr.; Tara Prosad 
Laha v. Emperor, 30 C. 910 (F. B.); 8 O. W. N. 17; 
Emperor v. Isap Mahomed, 31 B. 218; 9 Bom, L. R, 
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148; 5 Cr. L. J. 164, followed. Buana v. EMPEROR, 82 

P. R. 1910 Cr.; 39 P. L. R. 1911 1160 

———— s. 4 (j) 873 

——— ss. 35, proviso (a), 

397—Punishment—Accused convicted of several 
offences—Aggregate term of imprisonment. 

An aggregate sentence of 20 years’ rigorous im- 
prisonment is contrary to the provisions of proviso 
(a) to section 35 of the Criminal Procedure Code. 

The provisions of section 35 only apply to a person 
convicted at one trial of two or more distinct offences. 
The section has no application whatever when a per- 
gon is convicted on two or more separate trials even 
though in all of them the complainant is the same and 
the offences are similar and they are concluded on 
the same date. ln thecase of separate trials section 
397 applies. Sieo NARAIN v. EMPEROR, 105 P. L. R. 


—_ M 








1910 550 
—— —__—- S. 75 137 
—— — Sa 103 988 





ss. 103 and 166— 
Evidence Act (I of 1872), s. 91—Search list—Parol 
evidence of the contents of, whether admissible. 

The provisions of section 91 of the Evidence Act 
do not apply to the case of a search list prepared 
under section 103 of the Criminal Procedure Code. 

When a search has been conducted under section 103, 
Criminal Procedure Code, other evidence can bo given 
regarding the things seized in the course of the search 
and regarding the places in which they were respec- 
tively found, than the list which the law in the section 
directs to be drawn up containing these particulars. 

If the narrative of an extrinsic fact has been com- 
mitted to writing, it may be proved by parol evi- 
dence, even though such writing is required by law. 

Jivandas Keshavji v. Framji Nanabhai, 7 Bom. H. 
C. R.45 at p. 68, referred to. Sonar Natick, In re, 
8 M. L. T. 451; 1 M. W. N. 648 178 F. B. 
S. 103—Search—Search 

list— Oral evidence—Evidence Act (I of 1872), s. 91 

— Search list does not ewclude oral evidence—kvi- 

dence, weight of. 

A search list is simply a declaration, not on oath or 
affirmation or subject to cross-examination, made by 
u Police Officer and persons present at a search that 
certain formalities were observed and certain events 
took place. 

A search list is not evidence of the facts stated 
therein. Therefore, section 91 of the Evidenco Act 
has no application, and oral evidence may be given as 
to what took place at the time of a search. 

The informalities in the mannerin which a search 
is conducted may diminish the weight of the evidence 
given as to possession of the incriminating articles 
by the accused but they do not preclude the admission 


—_—_—. 








—— 











of oral evidence. PUBLIC PROSECUTOR v. SARABU 
CHENNAYYA, 33 M. 413; 9 M. L T. 135 809 


———— — S, 106—Ferurity to keep 
peace, in what cases may be demanded. 

Section 106 of the Criminal Procedure Codeis not 
applicable toa person not convicted of any of the 
offences specified in the section. 

Although intimidation is one of the elements of an 
unlawful assembly, the criminal intimidation specified 
in section 106 is the offence specifically defined by 
section 508, the sentence provided by section 506 
being more severe than that provided by section 148, 
and section 106 cannot be applied toa person çon- 
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victed under section 143 merely because intimidation 
by show of criminal force is in the fourth and fifth 
parts of the definition in section 141 an element of 
the offence punishable under section 143. 

Yar Mohammad v. The Empress, 3 P. R. 1890, 
(Gy.) referred to. ABDULLA Kuan v. EMPEROR, 126 
P. L. R. 1910 551 
———— —— S. 106 (3)—Power of 

Appellate Court—Some of the accused ordered to 

furnish security—Legality. 

Where a Sub-Divisional Magistrate, while con- 
firming the sentence of the lower Court, ordered 
some of the accused to furnish security to keep 
the peace under section 106 (8) of the Criminal Pro- 
cedure Code: h 

Held, that the order was illegal as being opposed to 
the decisions of the Madras High Court. EMPEROR v. 


, THODDAMATHA, 8 M. L. T. 291 








S. IO7— Security to keep 
the peace—Practice—Principle. £ 

Itis a common and proper practice to take 
security from the leaders of opposing factions that 
are shown to be likely to commit breaches of the 
peace. Itis very often impossible to bind’ over all 
the members of two or more parties. But bofore 
a person, is bound over to keep the peace, it 
must be shown that he is himself likely to commit a 
breach of the peace or doa wrongfulact that may 
probably occasion a breach of the peace or disturb 
the public tranquillity. He cannot be bound down 
merely because he is a wenlthy or influential member 
of his party. JAGAT Narain v. EMPEROR, 7 A. Ir. J, 
1161 818 
—. ——S. IT10—Bad character 

—Whether sufficient for an order to enter into bond. 

Mere proof of bad character does not bring the 
caso within section 110 of the Code. KARUPPANAN 
SERVAL, In re, 8M. L. T. 246 i ‘ 320 
———— ss. 110, I21—Forfei- 

ture of security bond—Commission of offence in Native 

State—Proof, nature of—“Offence punishable with 

imprisonment wherever committed”—“To be of good 

behaviour to His Majesty and to all His subjects.” 

Forfeiture of security, furnished by a person under 
section 110, Criminal Procedure Code, cannot be law- 
fully ordered unless and until there is on the record 
legal evidence of the commission of an offence punish- 
able with imprisonment in respect of His Majesty or 
asubject of His Majesty. 

The conviction of an accused in a Native State is 
not sufficient in British India to establish the com- 
mission of the offence. 

The phrase “offence punishable with imprisonment, 
wherever it may be committed” covers the dishonest 
receipt of stolen property in a Native State by a 
British subject. 

The commission of an offence ina Native State 
against a British subject is a violation of the security 
bond furnished under section 110, Criminal Procedure 
Code. Emperor v. DEWA SINGH, 28 P. R. 1910, Cr.; 
199 P. L R. 1910; 45 P. W. R. 1910, Cr. 383 
—— ss. 110, 123—Security ° 
for good behaviour— Failure to furnish security— 
Power of Magistrate to order imprisonment for period 
exceeding one year—Reference under s. 123-——Duty of 
Sessions Judge—Ex-convict—Justification for an 
order to furnish security. 

Where a person accused under section 110, Criminal 
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Procedure Code, is ordered by a Magistrate to furnish 
security fora period exceeding one year and the 
accused fails to furnish security, the Magistrate can 
only send the case to the Sessions Judge and detain 
the accused in prison pending the orders of the 
Sessions Judge. The Magistrate cannot himself 
sentence the accused to imprisonment subject to 
confirmation by the Sessions Judge. It isthe duty 
of a Sessions Judge, in the case of a reference under 
section 123, Criminal Procedure Code, to consider the 
evidence and to pass an order after doing so. 
He should not, justas a mutter of course, and 
. without regard to the evidence, send to prison the 
person who has failed to give the security ordered. 
Security cannot be demanded of an ex-convict, 
where there is nothing to show that since he got out 
of jail he hasbeen a bad character or has done 
something that would justify an order under section 
110, Criminal Procedure Code. NAnku v. EMPEROR, 
29 P. R. 1910 Cr.; 196 P. L. R. 1910 Cr. 385 
————— S., 110 (C)—Non- 
liability of manager of a shrine freely open to public 
where thieves resort—Previous convictions of gambl- 
ing and of offences not relating to property. 

The Manager of a Public Shrine, which does not 
belong to him and is not under his exclusive control 
and which is freely open to the public, cannot be 
called upon to farnish security for good behaviour 
under section 110 (c) of Act V of 1898, although some 
thieves have been arrested there on several occasions 
and itis generally used as a gambling resort, and 
among Lhe people, who come up there, are a number 
of thieves and bad characters; and although the 
manager himself has nine convictions against him, 
none of which has anything to do with property and 
six of which are for gambling; inasmuch the shrine 
is not his house and he cannot be said to harbour 
thieves and such like convictions cannot fairly be 
raked against a person involved in the proceedings 
under the said section 110 (€). 

An order under this section is not justifiable where 
apart from the police officials only two persons are 
produced to support the prosecution, against a large 
body of apparently respectable witnesses of im- 
mediate neighbourhood who testify in favour of the 
accused. SOMAN v. EMPEROR, 37 P. W. R. 1910 Cr. 











1 I 7— Security for good behaviour. 

The accused were required byan order, passed 
by the Sub-Divisional Magistrate of Sattur, to show 
cause why they should not be made to execute 
bonds for good behaviour under section 110 (f) of 
Criminal Procedure Code. There was no evidence 
against the accused except this that they were 
habitual offenders by repute; that some of the 
accused committed an assault for which they were 
tried and acquitted, and that another assault was 
committed by them which is disbelieved: 

Held, that evidence of generalrepute is not ad- 
missible under section 110, clause (f), though it may 
be admissible under section 110 clause (f) coupled 
with some other sub-clause, under which it may be 
admissible. 

Held, also, that exceptions, such as in seo- 
tion 117, Criminal Procedure Code, to the general 
rules of evidence, must only be applied to the 
cases to which they are confined by the Legislature. 
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Emperor v. Bidhyapathi, 25 A.278 ; A. W. N. (1903) 
36, approved. 

Kalai aldar v. Emperor, 29 C. 779, Wahid 
Ali Khan v. Emperor, 11 ©. W. N.789;6 Cr. L. J. 
1, referred to. 

Parasulla v. King Emperor, 13 ©. W. N. 244; 4 Ind. 


Cas. 10; 10 Cr. L. J. 460, distinguished. Mutuu 
PItLAL In re, 8 M. L. T. 347; 2 M. W. N. 34 493 
— ——_- ——-— s. I I7 493 














- S. IZI — Forfeiture of 
security for an offence committed in a Native State 


38 
S. 123 879 
—_——. S. 123 —Seenrity for 
good behaviour — Failure to furnish security— 
Power of Magistrate to order imprisonment for 
period exceeding one year—Refererce under s. 123 
—Daty of Sessions Judge—Ex-convict —Jurisdiction 
for an order to furnish security 385 
== ss. 145, 147—Base of 
jurisdiction—Imminence of breach of peace—Proceed- 
ings under s. 145—Arbitration—Hatlure of arbitra- 
tion—Revival of proceedings—Jurisdiction, 

Tho jurisdiction of a Magistrate under Chapter 
XII of the Criminal Procedare Code is solely based 
on the imminence of a breach of the peace. 

What the Crown and the parties want is a decision 
as to their present rights and a decision which 
will be effectual to prevent a breach of the peace. 

- While certain proceedings under section 147 of 
the Criminal Procedure Code were pending, the 
parties agreed to refer the dispute to arbitration. 
The Magistrate thereupon made an order to the 
effect that further proceedings were unnecessary 
and they were, therefore, stayed. After the arbi- 
tration proceedings, which had been pending for 
abont a year, became ineffectual, the Magistrate 
without recording a fresh proceeding and without 
stating the information and the grounds on which 
he was satisfied as to the existence of a dispute 
likely to causea breach of the peace, continued the 
proceedings under section 147: 

Held, that the Magistrate had no jurisdiction, as 
there was no allegation of any likelihood of a breach 
of the peace after the arbitration proceedings ceased 
and that the order of the Magistrate staying further 
proceedings had ousted his jurisdiction to continue the 
proceedings. KALANAND SINGH v. RAMESHWAR SINGH. 
15 C. W. N. 271 892 
— — S. I45— Dispute between 

tenants of joint owners—Jurisdiction of Magistrate to 

proceed under s. 145. 

_ Certain land was jointly leased to tenants by two 
joint owners and the former continued in posses- 
sion for several years under the lease. One of the 
joint owners sued for partition of his share and ob- 
tained a decree but he did not dbtain possession 
of his share under the decree and while the old tenants 
were in possession as before, some new tenants 
forcibly entered on the land asserting that they were 
the tenants of only one of the joint owners. The 
Magistrate, acting under section 145, Criminal Proco. 
dure Code, put the old tenants in possession: 

Held, that the Magistrate did notact without jurisdic. 
tion, and that though there is no doubt that the Conrt 
must give effect to a decree of a Civil Court for 
partition, yet in this instance the dispute not beine 
between the parties to the decree but between two 
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rival sets of tenants, the Magistrate was right in 

putting the old tenants into possession of the land. 
` Ma E Mya v. Maune Po THAUNG, 3 Bur. L. T. 74 

453 

——— S. 146—Inquiry as to 

possession— Conflicting claims based on different titles 

— Refusal of Magistrate to decide as to possession— 

Jurisdiction. 

Where in an inquiry as to possession, the parties 
pat in claims based on different titles, one claiming 
under a Will, another under a partition, settlement 
and Will and the Magistrate, holding that he was 
unable to decide as to the question of possession, 
ordered that the proporty do remain under Court 
attachment till theparties had settled their differences 
in a Civil Court: 

Held, that the Magistrate acted without jurisdiction 
and should have decided on the question of possession. 

Nelammegam Pillay v. Murugappa Mudeley, 2 Weir. 
110, referred to. VEYYA MANIKIYAM v. VENKAIYA, 
8 M. L, T. 447 63 
S. 147 892 
S. 147—Interference with 

exercise of a right by a particular class—Interference 

with the use of a well—Order of Magistrate forbidding 
interference—Jurisdiction. 

Where the Hindus prevented the Christians from 
exercising their right to take water from a well: 

Held, that there was nothing in section 147 of the 
Criminal Procedure Code to prevent the Magistrate 
from passing an order forbidding the Hindus from 
interfering with the exercise of that right. 

Kolandai Naya Kan v. Karabudda Savudri, 6 M. L. 
J. 193 and Inre Narayana, 7 M. 49, distinguished. 
HINDUS or KANNAMPALAIYAM VILLAGE v. KALI Kota 
CHRISTIANS, 2 M. W. N. 44; 9 M. L. T. £09 848 
S. 162 — Admissibility 
of statement of witness and of an accused made to 
a police officer during investigation 

= S. 162 — Evidence Act 
(I of 1872), ss. 21, 25, 27—Confession—Admission 

—Accused’s statement recorded by Police can be proved 

by oral evidence if not amounting to confession. 

Section 25 of the Evidence Act excludes only 
“confessions” made by persons accused of an offenco. 
Therefore, an admission made by an accused per- 
son to a Police Officer may be proved if it does 
not amount to a confession, that is, if it is not a 
statement amonnting in ‘any sense’ to an admission 
of guilt, though it may tell against the accused 
otherwise, 

Sections 21 and 27 of the Evidence Act are not 
affected in any way by section 162 of the Criminal 
Procedure Code. Therefore, the confessional state- 
ments made by accused persons in Police custody, 
or to the Police, leading to the discovery of rele- 
vant facts, cannot be excluded, if they have been 
recorded by the Police and can be proved by oral 
evidence. GANPATI v. EupEror, 6 N. L. R. 180 
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6 178 

S. I 9O—Complaint—In- 

formation to Magistrate—Initiation of Criminal Pro- 

ceedings—Prosecution in conformity with an ultra 
vires order. 

Where a District Judge directed the prosecution of 

a guardian of a minor and the District Magistrate 


—_ —__—__-———- s. 165 (3) 
S. I6 
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ordered the case to be tried by the Additional District 
Magistrate, the Chief Court on revision set aside the 
order of the District Magistrate as onc passed without 
jurisdiction on the ground that the order of the Dis- 
trict Judge was illegal and there was no authority for 
the prosecution. The order of District Judge could 
not be regarded as information, within the meaning 
of section 190 (1) (c) of the Criminal Procedure 
Code. SITAL Das v. Emperor, 87 P. L. R. 1910 247 


—:———-——-_ $s. 190 (c), 192, 
195 (b), 200, 476— Proceedings under the 
Village Act are not judicial proceedings. 

The Commissioner, Pegu Division, in a proceeding 
under the Village Act wrote to the District Magis- 
trate requesting him to proceed against the petitioner 
under section 476 of the Criminal Procedure Code 
for an offence under section 199 of the Indian Penal 
Code: 

Held, that no sanction was necessary under section 
195 (b) of the Criminal Procedure Code, and the 
District Magistrate could take cognizance under 
section 190 (c) and transfer the cage to a Subordinate 























Magistrate under section 192 of the Code. MAUNG 
KYR v. EMPEROR, 3 Bur. L. T. 120 949 
— = s. 192 949 
— - S. 195 — Sanction to 

243 











prosecute for perjury—Judicial proceeding 
S. $5, (C) — Party— 

Agent. 

A recognised agent is rot a “ pariy to the proceed- 
ing” within the meaning of section 195 (c) of the 
Code of Criminal Procedure. FATIMA BER BEE 2, 
Raman CHETTY, 8 Bur. L. T. 108 1202 
—_———— ss. 195, 476 Sar- 

tion to prosecute--Execution proceeding, whether 

judicial proceeding. : 

An execution proceeding is a judicial proceeding 
within the meaning of section 476 of the Criminal 
Procedure Code, and consequently the Court, while 
engaged in such a proceeding, is competent to make 
an order under that section, if the fact is brought to 
its notice that offences have been committed while 
the process of the Court was attempted tobe enforced. 

Bhola Nath Dey v. The Emperor, 10 ©. W. N. 55; 
3Cr. L. J. 142 and Dakhineswar Misra v. Haris 
Chandra Chatterjee, 10 ©. L. J. 450; 4 Ind. Cas. 368; 
10 Cr. L. J. 564, followed. ABDUL BASIR v. PANCH- 
KOWRI, 12 C. L. J. 618 I 106 


——- — S. 195—Sanction to pro- 
secute—Penal Code (Act XLV of 1860), s. 471— 
Forgery - Knowledge of applicant that the document 
was a jorgery—Proof. 

Before a conviction can be had under section 471, 
Indian Penal Code, it is necessary to prove that the 
accused knew or had reason to believe that the 
document was a forgery. 

Where, therefore, there is no ground for supposing 
that the accused bad any knowledge or belief as to 
the forgery of a pro-note, on which a snit was 
based, sanction for his prosecution cannot be given. 
RamasawMy CnETTY v. Maune Suwe Son, 3 Bur. L. 
T. 151 995 
S. 195 -Sanction to pro- 
secute—Perjury—Omission to specify false state. 
ments—Revocation of sanction—Probability of con- 
viction— Withdrawal of suit, effect of. 

Omission to specify statements in respect of which 
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a prosecution is sanctioned is not in itself a sufficient 
ground for revoking the sanction. 

The Court before granting sanction must be satis- 
fied that there is reasonable probability of conviction. 

The withdrawal of a suit by a plaintiff cannot be 
construed as an admission that the note sued on was 
not executed by the defendants, It is at most an ad- 
mission that plaintiff cannot prove execution, which 
is a very different thing. Muraya PILLAY v. MAUNG 
Suwe Bon, 3 Bur. L. T. 152 996 
—— S» 195 (6}—Sanction to 

prosecute—Power of Appellate Court to order a re- 

trial by the first) Court. 

An Appellate Court dealing with an application 
under section 195 of the Criminal Procedure Code 
has no power to order a re-trial by the first Court. 

L. P. A. No. 37 of 1906, Kamaiyar v. Vencatachala 
Padayachi, 30 M. 311; 2M. L. T. 84; 17 M. L. J. 122; 
5 Or. L. J. 288 and Krishna Reddy v. Emperor, 38 M. 
90; 7 M. L. T. 128; 20 M. L. J. 102;5 Ind. Cas. 881; 
11 Cr. L. J. 280,‘referred to. KAMMA NARAYANAPPA, 
In re, 9 M. L. T. 97; 2 M. W. N. 100 6 
— S. 195 (b)—Proceed- 


ings under Village Act are not judicial proceedings 














——— S. 196 — Omission to 
specify sections in order 3 
-——S. 196 — Sanction by 
Government—Persons “not” named in petition of 
complaint 


—_—_ 

















— S. 1I98— Master cannot 
220 








sue for defamation of servant 2 
——— s. 199 1160 














—— SS. 203, 439— Revi- 
sion of order passed under the section—-Notice to op- 
posite party not necessary. 

Revision of.an order passed under section 203, Cri- 
minal Procedure Code, can be made without notice 
to the person complained against. 

Haridas Sanyal v. Saritulla, 15 C. 608 at p. 624, 


followed. Gapa HUSAIN v. JANKI, 13 O. C. 289 371 
~ — ~ S. 209—Powersof com- 
mitting Magistrate 











1103 
ss. 209, 212, 213 

(2); 437, 509— Committing Magistrate, powers 

of —Discharge—Further inquiry—-Medical evidence— 

Expert, opinion of. 

A Magistrate holding inquiry into a case triable 
exclusively bya Court of Session is entitled to 
weigh the evidence produced before him and to 
pronounce as to its credibility and to discharge the 
accused if he is of opinion that there is no credible 
evidence to establish a prima Jacie case against him. 

Sultani v. Crown, 10 P. R. 1909 Cr; 32 P. W. R. 
1909 Cr.; 155 P. L. R. 1909; 4 Ind, Cas. 612; 11 Cr. L. 
J. 18, followed. 

Emperor v. Varjivandas, 27 B. 84; Hazara Singh 
V. Bishen Singh, 14 P. R. 1908 Cr.; 30 P. W, R. 1908 
Cr.; 8 Cr. L. J. 263, referred to. 

The accused was discharged by the District Magis- 
trate. He could only be found guilty if the medical 
evidence of the Assistant Surgeon examined by the 
Magistrate were held incredible. On revision in the 
Chief Court notice was issued to the accused to show 
cause why further inquiry should not be ordered in 
the case. This was done by the Judge after dis- 
cussing the case with the Civil Surgeon of Lahore 
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but no record was made of the opinion given by the 
Civil Surgeon. Atthe hearing the accused tendered 
written opinions of a large number of the leading 
medical men practising in the Punjab supporting the 
Assistant Surgeon’s opinion: 

Held, that the opinions were not admissible, nor 
wasadmissible anything which the Civil Surgeon 
may have said. Mir ABDULLA v. Emprror, 215 P. D. 
R. 1910 1044 
——_ S.: 209 — Committing 

Magistrate—Discretion to discharge—TWhen to be 

exercised. 

Under section 209 of the Criminal Procedure Code, 
ifa Magistrate finds that there are not sufficient 
grounds for committing the accused person for trial— 
either because there is no evidence whatever, or 
because the evidence tendered by the prosecution 
appears to him to be totally unworthy of credit, it 
would be his duty to discharge the accused. 

Where the Magistrate entertains any real doubt as 
to the weight or quality of the evidence, the task of 
resolving that doubt and assessing the evidenco should 
be left to the Court of Session. 

Emperor v. Ravji Hari Yelgaumkar, 9 Bom. L. R. 
225; 5 Or. L. J. 213, followed. 

In the matter of the petition of Lachman v. Juala, 5 
A. 161, approved. 

Queen-Empress v. ` Namdev Satvaji, 11 B. 372, ex- 
plained. Bat Parvati, In re, 12 Box. L. R. 923 6831 
ss. 212, 213 2) 


04 
Sı 233—Charyes, joinder 
of—Penal Code (Act XLV of 1860), s. 411—Stolen 
property—Possession of property stolen from several 
persons at different times —Charge, defect in—Appeal. 

Unless it appears that articles for the possession 
of which the accused is charged under section 411, 
Indian Penal Code, came in his possession on differ. 
ent occasions, the trial is not irregular on account of 
the fact that the articles were stolen from several 
persons at different times. 7 

Johan Subarna v. Emperor, 10 C. W. N, 520; 2 C. L. 
J. 618; 3 Cr. L. J. 11l; Nanda Kumar Sirkar v. Em. 
peron, 11 C. W. N. 1128; 6 Cr. L. J. 821; Ali Mahomed 
v. Emperor, 13 C. W, N. 418; 9 Cr. L. J. 277; 1 Ind. 
Cas. 335 and Srish Chandra Mukerjee v. Emperor, 18 
C. W. N. 1067; 4 Ind. Cas. 16; 10 Cr, L. J. 469, refer- 
red to, 

When it is not shown that the accused is prejudiced 
on account of a defect in the charge, the Court of 
appeal will not interfere with the conviction. Wasawa 
SINGH v. EMPEROR, 36 P. L. R. 1910 229 
— — ss. 236 and 403— 

Joinder of charges of murder and causing disa p 

pearance of evidence of murder—Acquittal on charge 

of murder—Second trial for causing disappearance 
of evidence of the murder. 

The joinder of charges of murder and of causing 
disappearance of evidence of the murder in the 
alternative is legal under section 236, Criminal Pro- 
cedure Code. 

Crown v. Ghulam walad Sarang,1 S. L. R. 73; 
8 Cr. L. J. 191, followed. 

An acquittal on a charge of murder is a bar to 
asecond trial ona charge of causing disappearance of 
evidence of the murder by reason of section 403, 
Criminal Procedure Code. EMPEROR v. MANGHNIDAS, 
48. L. R. 174 
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—— ss. 236, ill. (b) and 
476 —Penal Code (Act XLV of 1880), s. 198— 
Perjury—Prosecution of a witness. 

The prosecution of the petitioner was directed by 
the Sessions Judge under section 476 of the Code of 
Criminal Procedure for having made three different 
statements on the same fact at three different stages 
of the proceedings: Held, that under the circum- 
stances of the case, it was not expedient that the 
petitioner should be prosecuted. 

Queen-Empress v. Nga Po Nywn, (1894) P. J, L. B. 
79; Dolabi v. King-Emperor, 3 L. B. R. 204; 4 Cr. L. 
J. 469, followed. Maune Tunaw NA v. EMPEROR, 3 BUR. 
"L. T. 119 947 











—— S. 250— Case compound- 
ed—Compensation cannot be awardeđ---Practice— 
Magistrate cannot decline to allow the composition 
of compoundable offence. 

When a criminal case is compounded, a Magistrate 
cannot legally award compensation to the accused 
under section 250, Criminal Procedure Code. To 
justify the award of compensation, the Magistrate 
himself must acquit the accused under section 245 or 
section 247 of the Code. 

Where an offence is compoundable, the Magistrate 
would be wrong in refusing to allow it to be com- 
pounded. EMPEROR v. SUNDAR SINGH, 80 P. R. 1910 
Cr.; 197 P. L. R. 1910 CR. 387 








S. 250—Process-server’s 
report—Institution of criminal proceedings by Dis- 
trict Tudge—Acquittal of accused—Process-server’s 
liadility to pay compensation —Complainant. 

A process-server, on Whose report, that the accused 
had obstructed him while executing a warrant in 
execution of a decree for custody of wife and had 
removed the woman from his custody, the District 
-Judge instituted criminal proceedings against the 
accused, is not a person upon whose complaint or in- 
formation the accusation was made, and is not liable 
to pay compensation under section 250, Criminal 
Procedure. Code. 

Bharut Chander Nath v. Jabed Ali Biswas, 20 C. 
481; In the matter of the petition of Ram Padarath, 26 
A. 183; A. W. N. (1908) 216, followed. EMPEROR v. 
ABDUL GHANI, 25 P. R. 1910 Cr; 195 P. L. Rang 


Cr. 
—— ———_ sS.: 253 202 
S. 253—Dismissal of 
complaint—Revival—Delay in renewing conplaint— 

Judicial discretion, 

Although a Magistrate has jurisdiction to entertain 
‘a complaint after it has once been wrongly dismissed 
under section 253, Criminal Procedure Code, the ap- 
propriate remedy for complaints wrongly dismissed 
is vested solely in the higher grades of Magistrates 
and the Sessions Judges under section 437, Oriminal 
Procedure Code. 

After the examination of the complainant and of 
one witness, the complainant withdrew his remaining 
witnesses, and allowed his complaint to pe dismissed 
ünder section 253, Criminal Procedure Code. After 
the laps of five months, the complainant again filed 

‘a renewed complaint on the same facts. The Magis- 
trate thereupon issued process against the accused: 

Held, that the Magistrate had failed to exercise a 
sound discretion in proceeding with the complaint 
ang that the proceedings shouid be quashed. GULU 
y, Cuatunmat, £S. L. R. 68 203 
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ama — S. 298 —Misdirection to 


jury. 

Tt is a material misdirection to the jury to tell them 
to leave out of consideration the evidence of a witness 
and the retracted confession of the accused. 

It should be left to the jury to act upon the evidence 
or not as they think right. 

As regards the retracted confession, the jury 
should have been told that they should consider in 
view of all the circumstances in the case, whether the 
confession, or the statement retracting it, was true 
and act accordingly. PUBLIC PROSECUTOR v. PAPAKKA, 
8 M. L. T. 372 








S. 303—Jury—Unani- 
mous verdict of jury—Questioning jury—First infor- 
mation, use to be made of, whether evidence—Mis- 
direction— Omission—Absconding of accused, value ot. 
A Judge is not justified in questioning the jury 

after they have given an unanimous verdict. 

The first information is not evidence in the case. 
Jt is tendered by the Crown for such use as the defence 
may be able to make of it and to test the consistency 
of the prosecution evidence. The most use which a 
Judge can make of it is to say that although it gave a 
different account of the occurrence from that in the 
evidence, yet it can be reconciled with the evidence. 
It is misdirection on the part of the Judge to ask the 
jury to accept the statement in the first information 
in preference to the evidence in the case. 

Where the Judge thought it necessary to put the 
fact that no evidence was adduced for the defenco 
prominently before the jury, he was bound to qualify 
it by pointing out to the jury that the defence was 
not bound to call any evidence, that they could 
rely on the prosecution evidence, as far as it could 
help them, and that they were entitled to the benefit 
of any doubt. 

Where it was proved that after the alleged occur- 
rence the accused and the villagers absconded, the 
Judge should point out to the jury that absconding 
is a matter which is equally consistent with innocence 
as with guilt and that it could only be considered in 
connection with the rest of the evidence and that it is 
in itself a circumstance of no weight. ASFAR SHEIKH . 
v. Emperor, 15 C. W. N. 198 2 
——— 8S. 326 874 
ss. 337, 339 — 

Pardon, forfeiture of — What Court to decide question 

of forfeiture—Pardon, withdrawal of—What Court to 

acithdraw pardon. 

A committing Magistrate granted pardon toan 
approver under section 337 of the Criminal Procedure 
Code. Atthe hearing of the case before a Session 
of the Special Bench, the approver resiled from his 
deposition given before the Magistrate: 

Held, that the Special Bench cannot take any action 
against the approver for the offence in respect of 
which pardon was accorded to him, but can only dig» 
charge him. 

If he be proceeded against for the original offence, 
the Magistrate who accorded the pardon should 
determine whether he has complied with its terms or 
not and whether he has forfeited the pardon: the 
question cannot be re-opened before the Special Bench 
at his trial for such offence. 

Queen-Empress v. Manick Chandra Sarkar, 24 O. 492, 
followed. 

King-Emperor v. Bala, 25 B, 675, distinguished, 
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Emperor v. Kothia, 30 B. 611; 8 Bom. L. R. 740; 4 
Cr. L. J. 346, Kullan v. Emperor, 32 M. 173;9 Or. L. 
J. 571; 2 Ind. Cas. 348 and Queen-Empress v. Rama- 
sami, 24 M. 821, approved. Emperor v. ABANI 731 





SHAN CHUCKERBUTTY, 37 C. 845 2 
——_—_ ——— S. 339 721 
-——— S. 342 988 

— S. 397 550 














——— S. 403 — Joinder of 
charges of murder and causing disappearance of 
evidence of murder—Acquittal on charge of murder 
—Second trial for causing disappearance of evidence 
of the murder 


—— S. 406 879 
—— sS. 410 873 
———-—— §. 421—Summary dis- 

missal of appeal—Discretion, exercise of. 

Although it is not required by law that a Sessions 
Judge should write a regular judgment when exer- 
cising the powers of summary dismissal given to him 
by section 421, Criminal Procedure Code, still the 
matter being one for discretion on the part of the 
subordinate appellate Courts, it is very important 
that such discretion should be exercised upon sound 
and reasonable lines. AMAN ALI v. EMPEROR, 13 O. C. 


- 309 379 


— SS. 423 and 428- 
Irregularity in consideration of an appeal by Appellate 
Court—Additional evidence by the Appellate Court. 
An Appellate Court should not rely upon matters 

‘which are not in evidence before the said Court. 
Additional evidence should not be taken without 

conforming to the provisions of section 428, Criminal 
Procedure Code. CHINTHALAPUDI KOTIAH, In re, 8 
M. L. T. 428; 1 M. W. N. 829 943 

SS. 423, 435, 437— 

Re-trial of accused after conviction—Inapplicability 

of sections—New trial when properly ordered—Want 

of jurisdiction—Misjoinder—Superficial inquiry. 
































Sections 435 and 437 do not empower a Courtin an 
appeal from a conviction to order a re-trial of the 
appellant. 

The power of ordering a re-trial under section 423 
of the Code of Criminal Procedure should be exercised 
with discretion. A re-trial may properly be ordered 
where the original trial is void for want of jurisdiction 
or for misjoinder or when the inquiry has been 
obviously superficial and material witnesses have not 
been examined. 

A re-trial should not be ordered with the object of 
enabling the prosecution to fill up deficiencies in the 
evidence of the prosecution. HAMDU Mean v. Em- 

“PEROR, 3 Bur. L. T. 9 


———-— Sa 428 943 
——— SS. 428, 540 — Power 
of Appellate Court to take additional evidence. 

The powers of a Criminal Appellate Court, under 
section 428 of the Criminal Procedure Code, are not 
analogous to those conferred on a Civil Appellate 
Court under section 568 of the Civil Procedure Code 
(Act XIV of 1882). A Court of Criminal Appeal can 

- take additional evidence at any time, only it must 
record its reasons for so doing. BHAMI Luxuman 
Suanaaca, In re, 8 M. L. T. 418; 1 M. W. N. 829 

5 145 
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———-—_ S. 435 —Re-trial of ac- 
cused after conviction 594 


—— ss. 435, 438, 439 
~—Revision—Order framing charge—Order not ap- 
pealable—Powers of revision conferred on High Courts 
—Adjudication of Civil Court—Criminal Court must 
accept it as conclusive between parties—Practice— 
Parties not to be encouraged to resort to Criminal 
Courts where matter more appropriate for Civil 
Court’s decision—- Discretion—Stay of Criminal pro- 
ceedings on institution of Civil Suit. 











A High Court can, as a Court of revision in exercise 
ofthe powers conferred upon it by the Code of 
Criminal Procedure, interfere with the order of a 
Magistrate charging an accused with an offence, 
although no appeal lies in respect of the order. 

Very wide powers of revision are conferred on High 
Courts under section 489 of the Code, and it is with 
particular reference to non-appealable orders that 
High Courts are empowered to act as Courts of 
revision. The High Court can, with reference to 
any particular order (whether appealable or not), 
exercise all or any of the powers which, under section 
423, an appellate Court could exercise if that order 
happened to be one open to appeal. It was not 
intended by the Legislature that High Court’s powers 
of revision were to be limited merely to orders from 
which an appeal would lie. 

Azim khan yv. Empress, 
tinguished. 

Charoobala Debee v. Barendra Nath Mozwmdar, 27 
C. 126, dissented from. 

Jagat Chandra Mozumdar v. Queen-Empress, 26 C. 
786; Ram Kala v. Ganda, 42 P. R. 1885 Cr.; Choa Lal 
Das v. Anant Pershad Misser, 25 C. 233; Chandi 
Pershad v. Abdur. Rahman, 22 ©. 181; Empress v. 
Lachman Singh, 2 A. 398; Empress v. Clifton, A. 
W. N. (1899) 212; Queen-Empress v. Nayeshappu Pai, 
20 B. 543; King-Emperor v. Sobha Ram, 18 P. R, 1904 
Cr.; 70 P. L. R. 1904; 1 Cr. L. J. 514, followed. 

The proper tribunal to decide questioñs of right is 
the Civil Court and, save for very exceptional causes, 
the decision of the Civil Courts should be accepted 
as conclusive between the parties. It isnot open to 
the Criminal Courts to go behind the findings of the 


45 P. R. 1835 Cr, dis- 


` Civil Courts and to convict of cheating and fraud a 


person, who, upon the very same facts, had succeed- 
ed in satisfying the Civil Courts, upon the merits of 
the case, of the legality of his claim, 

lt isa very sound general principle that parties 
should not be encouraged to resort to the Criminal 
Courts in cases in which the point at issue between 
them is one which can more appropriately be decided 
by a Civil Court. 

A. and B. brought a complaint against C. for digs 
honestly inducing them to hand over to him two 
valuable securities, for which they had not received 
full consideration. Subsequently C. brought a suit 
on the securities against A. and B. and obtained a 
decree on the merits. The Criminal Court, however, 
framed a charge of cheating against C: 

Held, that the Magistrate ought to have exer. 
cised a wise discretion by staying, of his own motion 
proceedings in his Court pending the decision of the 
Civil Court, and should have accepted that deci. 
sion as finally settling the disputes between the 
parties. 


a 
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The Chief Court quashed the charge and proceed- 
ings on revision. EMPEROR v. BISHEN Das, 33 P. R. 
1910 Cr. ; 57 P. L. R. 1911 161 


—_—_-—__-—__—_ 5 437 1044. 
S. 437—Re-trial of ac- 
594 
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cused after conviction 








S. 438—Revision — In- 
terference with acquittal on reference by the District 
Magistrate. 

Asthe Criminal Procedure Code provides for an 
appeal against acquittal by Government, the High 
Court will not interfere under section 438. 

The High Court has no power in revision to 
convert an acquittal into a conviction. SANGILI 
NAIcKEN v. Emperor, 1 M. W. N. 617; 8 M. L. T. 380 

















293 
—— s. 439 371 
————— s 476 947 





——-——— —_-——. S. 476—Execution pro- 
ceedings are judicial proceedings 1106 


— S. 476 — Proceedings 
under Village Acb are not judicial proceedings 
949 
——_ ——— S. 476 — Notice — Pre- 
liminary inguiry—Revision. 

A High Court can deal with orders passed under 
section 476 of the Code of Criminal Procedure in 
revision for good cause shown. 

Where an order was impugned on the ground 
mainly that the lower Court had not given notice to 
the applicant or held a preliminary inquiry before 
passing orders: 

Held, that no notice was necessary under the section 
nor, in ‘the circumstances of the case, was it desirable 
that any special notice should be given or a prelimi- 
nary inquiry held. U Po Yrix v. U Po Kyin, 3 Bur. 
L. T. 101 1197 


S. 488— Decree obtained 
against wife for restitution of conjugal rights—Wife 
still refusing to go to her husband—Maintenance— 
Children, maintenance of, by father. 

Where the husband had obtained a decree for 
restitution of conjugal rights and while the decrece- 
was in full force the wite applied for maintenance: 

Held, that her application should be dismissed. 

Obiter dicta.— A grievance against an elder wife is 
not a sufficient cause in Upper Burms for a wife to 
refuse to live with her husband. 

A father is not at liberty to refuse to maintain his 
children on the ground that they are notliving with 
him. Nea Po Saw v. Mr Tue, (1910) 1 U. B. Re 


























mana S. 488—Maintenance of 
lesser wife marrying without knowledge that husband 
had a first wife. 

A lesser wife, refusing to live with the chief wife, 
will not be deprived of her right to maintenance if, at 
the time she married, she ‘did not know that the 
husband had been previously married. 

Ma Thev. Maung Tha E, U. B. R. 1897-1901, 
I, p. 104, distinguished. 

Ma Ka U. v. Po Saw, 4 L. B. R. p. 340; 8 Cr. L. J. 
422, approved. Marxe Po WE v. Ma Tae Hra, 8 
Bor. L. T, 154 997 
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ma S. 491 — Bombay. High 

Court Rules, R. 794—Muhammadan Law —Custody 

of male childr en under 7 years—Mother and jather, 

rights of. 

Under Muhammadan Law, the mother is, during the 
subsistence of marriage, entitled to the guardianship 
or custody of male children up tothe age of seven 
and that right survives‘even after separation or divorce. 

The underlying principle of every writ of Habeas 
Corpus (and proceedings under section 491 of the 
Criminal Procedure Code have substantially the 
same character) is to ensure the protection and well- 
being of the person brought before the Court under 
that writ, and the real interest and well-being of a 
person brought up on a writ of Habeas Corpus ought 
to be not only the determining but the sole con- 
sideration. 

By section 491 of the Criminal Procedure Code, it 
appears to be left entirely to the discretion of the 
Court, whether it should or should not direct the 
person to be brought before it to be dealt with accord- 
ing to law, but Rule 794 of the Bombay High Court 
Rules deprives the Court of all further diseretion and 
commands that, in the absence of cause being shown 
against the rule, which is a very different thing from 
allowing the Court to exercise its discretion, even 
where technically the cause is inadequate, the Court 
shall pass an order that the person or persons im- 
properly detained shall be delivered to the person 
entitled to their custody. ZARA BIBI V. ABDUL RAZZAK, 
12 Bom. L. R. 891 18 








——— S. 491—Habeas Corpus 
—Writ—Ferson illegally or improperly detained— 
Powers of Court under s, 49% (2). 

M, the father of two minor girls of the ages of 
about 14 and 16 years, applied for a writ against 
N, his younger brother, for their surrender. M be- 
came a sanyasi in 1901 and relinquished his 
rights as head of the family to N. He becamoa 
Brahmo in 1906 and between 1906 and 1910 again 
began to live with his wife and children and ‘also 
begot some more children. The elder brothers of 
the minors had all along been living with N and were 
educated by him. The wife died in April 1910. 
The object of the writ was to prevent the marri- 
age of the minors before they attained the age 
of 16; and there was no question of morality 
or corruption: 

Held, that the petitioner was quite free to keep 
his daughters unmarried till their 16th year or even 
after that age, even though he may put his daughters 
not only to great inconvenience but to danger of ex» 
communication and the fact ofthis becoming a Brahmo 
did not affect the matter. 

Held, also, that as the petitioner became a sanyasi 
previously, he was not in 1906, when he became a 
Brahmo, the guardian in Hindu Law of his children, 

Held, further, that though the de facto guardianship 
of the petitioner, from 1906 to 1910, of the minors may 
give him aright to sustain a prosecution under sec- 
tion 391, Indian Penal Code, against strangers, it would 
not entitle him to an order under section 491, Crimi- 
nal Procedure Code. 

The ordinary rule of Hindu Law is, that rights 
once vested are not divested and the petitioner van- 
not re-gain his status in his natural family which ho 
had renounced. MUTHUSAWMY Sastry v. NARAYANA 
Sasrry, 8 M. L. T. 300; 2 M. W. N. 36 393 
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Criminal Procedure Code-—concla. 


ss. 494, 495 (1)— 
Officer entitled to withdraw from the prosecution of 
a case. 

The officer, who has the power of withdrawing from 
the prosecution of a case, under section 494 of the 
Criminal Procedure Code, is the officer referred to in 
section 495, clause (1). 

Where, in the course of an enquiry by a Magistrate, 
an Inspector of Police appeared and said that he 
withdrew the case against the accused and the Magis- 
trate thereon discharged the accnsed under sec- 
tion 494, Criminal Procedure Code: 

Reld, that the order of discharge was illegal and 
liable to be set aside. Laxsumana Curry v. KEELAN 
Pregar Karuppan, 2 M. W. N. 106; 9 M. L. T. 203 





























867 

== —— sS. 495 (1) 867 
s. 509 1044 

S. 517—Pawnee—Rieht 

to goods obtained fraudulently 1204 





—_— S. 522 — Dispossession 
must be with criminal force 9 
S. 526—Transjer—Pre. 

judging a counter case —Sufficient ground. 

Where a Magistrate in a counter-case has clearly 
formed an opinion strongly against a party, the High 
Court will, in the interests of justice, transfer the case 
to some other Court. ABDUL Aziz v. JMPEROR, 1 M. 
































W. N. 735; 9 M. L. T. 162 721 
S. 537 874 

S. 537 — Permission to 

affix seal on search warrant - 137 
— S. 540 145 














aman 





——- S. 565—Notifying resi- 
dence. 

Where there is no previous conviction, the accused 
shall not be asked to notify his residence. Korra- 
PARAMBIL v. EMPEROR, 1 M. W, N. 567; 8 M, L. T. 352 

; 300 
S. 565—0rder for notify- 
ing residence— Sentence of whipping. 

Section.565 of the Oriminal Procedure Code, 1898, 
must be construed striotly, and it must be taken that 
the Court’s power is limited to the cases there 
specifically described, and does not extend 10 cases 
where the Court, instead of passing sentence of trans- 
portation or imprisonment, passes a sentence of 
whipping. EMPEROR v. FULJI Dirya, 12 Box. L. R. 
901 f 623 
Criminal trespass—Property in dispute — 
. Order prohibiting possession being taken by complain- 

ant, 

A trespass on the property in the possession of the 











complainant cannot be sustained in face of an 
order prohibiting him from taking possession. Susa1 
Pinay, In re, 8 M. L. T, 289 397 


Cross~examination—Fixation of time as 
limit for 418 


Crown prerogative — Appeals to Privy 
Council not as of right 999 


Custom—Alienation—Gijt — Donee dying 
} without children— Pleadings. 

Where a plaintiff has failed to prove that he is 
a collateral of the donor, he is not entitled Wb 
claim the gifted land on the ground that it revert- 
ed to himon the death of the donee or his de- 
scendants. Vyru v. Imam Dix, 79 P L, R, 1910 242 
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Alienation — Gift — Succession ~ 
Donee dying without sons— Daughter—Collaterals—~ 
Jats of Chhajawal village, Jagraon Tahsil, Ludhiana 
District, 

. G. died leaving two widows D. and C.and a daughter 

W. by C. After his death the land was mutated in 

favour of D. only—C. having predeceased D.,—the 

latter made a gift but the collaterals of G. obtained a 

decree declaring that the gift would not operate 

against their reversionary interests. M. , the daughter 
of G. by C, was no party to that suit. On the death 
of D., the collaterals of G. and his daughter WM. claim- 
ed to succeed to the estate. B. and others also claimed 
to inherit on the ground that the land originally be. 

longed to their ancestor (1. S. who had gifted it to 0. 

aud that on (, dying sonlegs, the same reverted to 

them. It was found that the land was not ancestral 

but was self-acquired land of G: 

Held, that B. and others had no right, for no gift 
by their ancestor @. 8. was proved. 

Held, also, that the collaterals of G. had failed to 
prove a customaccording to which they inherited self- 
acquired land of the deceased to the exclusion of DL., 
the daughter of the deceased. The fact that they had 
obtained a declaratory decree against D. did not 
operate as res judicata against M. who was no party 
to the suit and did not claim in the present suit 
through D. 

Nidhu v. Ram Singh, 2 P. R.1909; 25 P, W, R, 1909; 
1 Ind. Cas, 457; Rajo v. Karam Bakhsh, 11 P. R. 1908; 
92 P. L. R. 1908; 13 P. W. R. 1908; Waryama v. Iira 
Nand, 63 P. R. 1908; 126 P. W. R. 1908; Indar v. Asa 
Singh, 65 P. R. 1908; 90 P. L. R. 1908; 113 P, W. R. 
1908; Bholi v. Man Singh, 86 P. R. 1908; 146 P. W. R. 
1908, referred to. BHOLA SINGH v. Mano, 100 P. L. 
R. 1910; 139 P. W. R. 1910 547 
~ Khokhars of Gujrat not fol- 

lowing agriculture as their occupation—Presumption 

against unrestricted power of alienation, 

Khokhars, who live in the town of Gujrat and who 
do not live by agriculture, are not governed by agri- 
cultural custom in matters of alienation, 

The presumption against an unrestricted power of 
alienation of ancestral property, as laid down in G ujar 
v. Sham Das, 107 P. R. 1887, applies only to members 
of agricultural tribes, who are members of village 
communities and whose main occupation is agri- 
culture, and not to those who have altogether drifted 
away from agriculture as their main occupation, and 
have settled for good to urban life and have adopted 
trade, industry or service as their principal occupation 
and means of livelihood, 

Jamiat-ul-Nisa v. Hashmat-ul-Nisa, 124 P, R. 1908; 
Muhammad Hayat Khan v. Sandhe Khan, 55 P. R. 
1908 ; 105 P. W. R. 1908, relied upon, Baw Nate v. 
GutaB Dix, 90 P. R. 1910; 191 P. L. R.1910 315 
Mokarridari rights, creation 

of—Permanent alienation. 

The creation of mokarridari rights is equivalent to 
a permanent alienation. 

Maya Das v. Malik Aulia Khan, 10 P. R. 1896, Rev., 
followed. BEGAM JAN v. QADAR Kuan, 85 P. R. 1910; 
174 P. L. R. 1910; 121 P. W. R. 1910 306 
—-.....= By sonless male 

proprietor—Ancestral property—Property ac- 

quired ly gift from maternal uncle is self-acquired 
property in the hands of donee—Consideration— Onus 
probandi. 
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Property acquired by a person from his maternal 
uncle by gift is self-acquired property in the hands of 
the donee and his power to alienate the property is 
not restricted. i 

In a suit in which the power of the alienor to 
sell was questioned and the passing of consideration 
was denied, it was found that the sale was by a regis- 
tered deed, that the plaintiff got possession of part, at 
least, of the land in suit, and that at the time of muta- 
tion the defendant verified the sale on his behalf and 
on behalf of his brothers: 

Held, that all these circumstances gave rise to 
a strong presumption in favour of the passing of 
consideration under the sale-deed, and it was, there- 
fore, for the dofendant to show thal no consideration 
passed. Mepa v. Monan Lau, 83 P. L. R. 1910 244 
—Alienation bysonless male 
proprietor—Suit by reversicner—Delay in 
sung —Necessity —Burden of proof. 

Where a suit to set aside an alienation by a 
sonless male proprietor is filed with great delay, a 
strict proof of payment of consideration or of neces- 
sity isnot to be required from the alienee. AT.LAH 
Dia v. Sanpura, 78 P. L. R. 1910 242 
Opposed to Muhammadan Law — Proof~ 

Judgments—Instances—Opinion—A fidavit — Entries 

in Revenue Records—Comnwinications to Pleaders— 

Civil Procedure Code (Act V of 1908), s. 189, O. XIX 

—Oaths Act (X of 1878), s. 18—Evidence Act (I of 

1872), ss. 1, 8, 11, 18, 32, 33, 42, 126, 129. 

Under section 139 of the Civil Procedure Code, a 
statement sworn before a foreign Court duly autho- 
rised to administer an oath would he admissible as 
an affidavit under Order XIX, Civil Procedure Code. 

A declaration not sworn before a person authorised 
to administer an oath is not an affidavit. 

Where no oath is administered and the officer before 
whoma statement is made does not purport to be 
acting in the capacity of an officer authorized to 
administer an oath, the statement does not amount 
to an affidavit, for the words of section 13 of the 
Oaths Act imply that the officer must have authority 
to administer an oath. 

The Ruler of a protected State, who is exempt from 
personal attendance in British Indian Courts, cannot 
be cross-examined except by issuing a Commission to 
be executed in his own territory. But if he is un- 
willing to submit to cross-examination there would 
be no means of compelling him to do so, or of exe- 
cuting the Commission. 

Where a deponent, who has not been cross-examined 
could not have been compelled to sabmit to cross- 
examination, it cannot be said that the adverse party 
had the right to cross-examine him; and where the 
adverse party had not the right to cross-examine, the 
affidavit is inadmissible under section 33 of the Evi- 
dence Act. 

Affidavits that are admissible under the provisions 
of other Acis are not excluded by the Evidence Act 
but affidavits not admissible otherwise cannot be ad- 
mitted or used as evidence under section 32 or 33 of 
the Evidence Act, for, the Act does not apply to 

, affidavits and an affidavit is not evidence within the 
meaning of section 3 of the Aci. 

Communications to be protected by section 126 of 
the Evidence Act must be confidential. Com- 
munications made toa pleader for the express pur- 
pose of being incorporated in pleadings are made 
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expressly for the purpose of disclosure and are, 
therefore, not protected. 

A. custom allowing incestuous marriages or one 
permitting polyandry would be unenforceable as 
opposed to the spirit of Muhammadan Law. But a 
custom excluding females from inheriting the pro- 
perty of their paternal relations is not opposed to the 
fundamental principles of Muhammadan Law. 

There is no authority for the proposition that more 
evidence is required to prove a custom than to prove’ 
any other fact. 

As against third persons entries in mutation regis- 
ters would be of very little probative value, in the 
absence of any other evidence in support of the title 
of the persons to whom those entries relate, though 
if a witness were called to prove or disprove that | 
title, the entry might be of valne for purposes of 
corroboration or cross-examination, and probably’ 
entries made since the introdaction of the Record of 
Rights Act would be of somewhat more value than 
those made before it was passed. 

Assertions or denials of a custom in plaints or 
written statements are assertions or denialsof the 
custom in a transaction, and jndgments relating to the 
custom are admissible to prove the litigation which 
amounts to the transaction. 

A judgment, not inter partes, relating to a right or 
custom, is proof of an instance or transaction in which 
the custom has been recognized or departed from, or 
which is inconsistent with its existence (section 13 of 
the Evidence Act). 

It would, also, be admissible under sections 11 and 
42 of the Evidence Act. 

The most cogent evidence of custom is not that 
which is afforded by the expression of opinion as to 
its existence, but by the enumeration of instances in 
which the alleged custom has been acted upon, and 
by the proof afforded by Judicial or Revenue Records, 
or private accounts and receipts, that the custom has 
been enforced. ABDUL HUSSEIN KHAN v. BIBI Sona 
Dero, 48. L. R. 88 
—__——— Succession -— Alienation by sonless 

proprietor —Widow, alienation by—Partial surrender 
of estate in favour of reversioners— Swit for possession 
by reversioner—Locus standi of reversioner to contest 
alienation by sonless proprietor in the life-time of his 
widow—Amendment of plaint—Conversion of swit for 
possession into swit for declaration that alienation 
was without necessity. 

After the death of a sonless proprietor, nis reversioner 
sued for possession of land mortgaged by him with 


: the defendants. The latter contended, inte” alia, that 


the proprietor having left-a widow the reversioners 
had no right to sue. 

It appeared that soon after the death of the pro- 
prietor, a woman, who had lived with him for nearly 
16 years and bore him a daughter, who was married 
in the brotherhood, claimed mutation in respect of 
his ostate and the claim was supported by the 
Lambardarand Patwari of the village.” During the 
course of the mutation proceedings, she executed an 
agreement whereby she agreed to accept maintenance 
in lieu of the lands left by her husband but did not 
Shick to the agreement and pressed her claim to 
mutation. The reversioners prevailed upon ler to 
allow mutation in their favour of the land mortgaged, 
keeping with heronly a small portion of the remaining 
land, 
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The reversioners urged that the woman was not 
the widow of the deceased, and even if she was, they 
were entitled to sue for possession, for she had 
surrendered the land to them, and that in any case 
they were competent to challenge the mortgage as 
one made without necessity: 

Held, (1) that although evidence on the record was 
meagre, the fact of the woman‘ being the widow of 

- the deceased was established. 

(2) That the plaintiffs were not competent to sue 
for possession as they had no right to possession 
during the life-time of the widow and a partial sur- 
render by a widow of her life-estate was not valid 
and no right was validly conferred on the reversioners 
by the mutation in their favour. 

(3) That the claim for possession, on the allegation 
of the woman not being the widow of the proprietor, 
being inconsistent with the claim for a declaration 
admitting her status of a widow, an amendment of 
the plaint could not be allowed on appeal, Buta 
SINGH v. KHUSHAL SINGH, 151 P. L. R.1910 558 


Succession—A Muhammadan Raj- 
put dying leavinga minor son and widows — Widows 
succeed in equal shares on son’s death. 


A Muhammadan Rajput died leaving a minor son 
and three widows, one of whom was the mother of 
the minor: Held, on the death of the son without 
issue, that on the general principles of succession 
under custom, allthe widows were entitled to life- 
interest in equal shares, which they would have in- 
herited on the death of their husband but for the 
intervention of the son. 

The Full Bench ruling, Hamira v. Ram Singh, 184 
P. R. 1907 585 P. W. R. 1907, does not lay down a 
general principle that in matters of succession descent 
should- not be traced upwards in order to determine 
the immediate heir. Aro v. Miro, 5 P. L. R. 1911; 
21 P. W. R. 1911 . 499 





Er Daughters — Collaterals — 
Naru Rajputs of Hoshiarpur District. 


According to the custom among Naru Rajputs 
of Hoshiarpur district, daughters exclude . from 
inheritance all collaterals other than descendants of a 
common great-grandfather. 

In a suit for redemption ofa mortgage by the 
collaterals of the mortgagor after the latter’s death, 
the daughter of the deceased, claiming to succeed by 
right of inheritance, is entitled to be made a party and 
to contest the collaterals’ right to sue. FATTEH DIN 
v. Ram RAKHA, 32 P. L. R. 1910. 225 


— — —— Daughter—Sayads of Khan- 
pur in tehsil Hoshiarpur. 

Among Syads of Khanpur, tehsil Hoshiarpur, there 
exists no custom entitling a daughter to more than 
a life-interest in her sonless father’s ancestral holding. 
On her death the property reverts to her father’s 
. reversioners who can recover it within 12 years from 
her death. ; 

Faqir Mohammad v. Fazal Mohammad, 16 P.R. 
1906; 66 P. L. R. 1906; Civil Appeal No. 64 of 
1906; and Ilahi Bakhsh v. Budhi, 5 P. R. 1910; 
10 P. W. R. 1910 ; 159 P. L. R. 1910; 5 Ind. Cas. 247, 
referred to and distinguished. FAZAL MUHAMMAD %. 
Fazat MUHAMMAD, 141 P, W. R. 1910; 12 P. L. R. 
1911 814 
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Succession — Husband — Father's 





sister's son. 

On the death of a female, the land to which she had 
succeeded on her father’s death would not go accord- 
ing to custom to: her husband if she left surviving 
her a son of his father’s sister. AHMAD Hussan v. 
Menni Hussayn, 185 P. L. R. 1910 557 
—— — Khanadamad— Daughter— 

Collaterals—Adverse possession—Possession of widow 

of sonless proprietor not adverse to next heir. 

A sonless proprietor gifted land in equal shares to 
his four daughters. The reversioners sued for n 
declaration that tho gift being invalid by custom 
would not affect their reversionary rights, The gift 
was upheld as regards two danghters whose husbands 
were held to be khanadamads. After the death of the 
donor half the land was mutated inthe names of the 
reversioners but on his widow’s claim her name alone 
was entered. The land remained in the actual 
possession of the khanadamads and their wives (the 
daughters) in whose favour the gift had been recog- 
nisel. After the death of the widow, the Ahanadamads 
and their wives sued for a declaration that they wero 
entitled to hold the land as next heirs, The land was 
mutated in the names of the reversioners after tho 
death of the widow. It was pleaded that the suit 
was barred by res judicata, limitation and acquies- 
cence of the plaintiffs: 

Held, that the pleas had noforce. The cause of 
action arose on the death of the widow, whose posses- 
sion could not be held adverse to the plaintiffs. Fazau 
AHMAD v. Dirtu, 216 P. L. R. 1910 1045 
__—_—_ —— Sayads of Kharkhanda, Dis- 

trict Rohtak— Widows status—Right of collaterals to 

succeed and question alienation by widow— Widow 

represents her husband and daughter her father 

when succession opens—Reversioner cannot sue for 
` another reversioner’s share. 

In matters of succession Sazads, of Kharkhanda, in 
the Rohtak District, follow custom and not Muham- 
inadan Law, and a widow has only life-interest in her 
husband’s property even if he has inherited it from 
his mother or his mother’s family and widow’s hus- 
band’s reversioner can successfully contest its 
alienation by hèr without legal necessity. 

On widow’s death her husband’s brothers of whole 
or half blood succeed, and in thoir absence their 
male descendants succeed. 

The widow of a male descendant represents her 
husband and a daughter represents her father in the 
absence of male lineal heir. But sons and daughters 
do not succeed together. 

A reversioner can get possession only of hig own 
share, but is incompetent tosne for whole of the 
property, leaving the other reversioners, who have 
not come forward, to take their share from him if so 
inclined. TAIZ-UD-DIN v. AMAM ALI, 143 P.W. R. 
1910 1090 

—. ——Self-acquired property — 

Will given effect to by revenue authorities 869 
Shiah Sayads of Palwal, Dis- 
trict Gurgaon — Daughters right — Succession to 
daughter —Trace of descent of property—Daughter’s 
father’s sister's claim as sister—Claim as paternal 
aunt of daughter— Collaterals —Claim as sister may 
be preferential to collaterals but not so as paternal 
aunt. 

By the customary law obtaining in the tribe of 
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Shiah Sayads of Palwal, Gurgaon District, daughters 


succeed to their father’s property in the absence of 
direct male lineal descendants. : 


Where the daughters of a male proprietor of the - 


said tribe succeeded to the property of their father 
and on their death their father’s sister claimed as 
such to succeed in preference to her brothers 
collaterals, descended from the common ancestor: 


Held, that, as the daughters had succeeded to the 
property on the death of their father, descent of the 
property must be traced from them and not from 
their father, and that, therefore, the sister’s claim 
must be regarded not as that of a sister, butas that 
of a paternal-aunt. 


Dayaram v. Sohel Singh, 110 P. R.1906 (F. B.); 
59 P. W. R. 1907; 81 P. L. R. 1907; Hamira v. 
Ram Singh, 134 P. R. 1907 (F. B.); 85 P. W. 
R. 1907; Musammat Nasib-ul-Nissa v. Mansur Ali, 
Further Appeal No. 110 of 1908, followed 


Held, further, that as paternal aunt her right was 
not preferential to that of the collaterals. 


Quiere:—A sister of the last proprietor may, in this 
tribe, have a right of succession preferential to that 
of collaterals descended from the common ancestor, 
ZAHID HUSSAIN v. KARAN Aut, 18 P. L. R. 1911 667 


—— Widow — Collateral succes- 
| sion—Muhammadan Jats of Tahsil Nakodar, District 
| Jullundur—Burden of proof—Necessary proof of cus- 

tom -— Oral evidence — Practice — Appellate Court 
| changing allocation of onus—Remand. 


Among Muhammadan Jats of Tahsil Nakodar, 
District Jullandur, a widow succeeds collaterally to 
the property to which her husband would have 
_ succeeded, if alive. 

Where an appellate Court changes the allocation 
of the burden of proof, it should remand the case to the 
first Court to enable the party, on whom it has placed 
the burden of proof, to adduce evidence in support 
of the issue, which evidence that party held back 
because of the imposition of onus by the first Court. 

The onus of proving the custom of collateral 
succession on the part of a widow, if it lies at all on 
the person asserting the custom, is not heavy. 

Musammat Aso v. Musammat Tabi, TI P. R. 1893; 
Saddan v. Khemi, 15 P.R. 1906; 17 P. L. R. 1906; 
Lahori v. Radho, 72 P. R. 1906; Mahan Kaur v. Sundar 
Das, 40 P. R. 1909; 43 P. L. R. 1909; 3 Ind. Cas. 483; 
54 P. W. R 1909, considered. A 

` Where oral evidence of persons, who are likely to 
know of the existence of a custom and who are affected 
by it, is overwhelmingly strong in support of it, 
it must be accepted as prima jacie proof of such 
custom, especialy when it is supplemented by 
valuable documentary evidence in the nature of 











mutations. Farra v. JIWAN, 98 P. R. 1910; 86 P. L. 
R. 1911 1153 
Dacoity. See Pena Cone, s, 395. 








Conviction of accused — Evidence. 

The evidence of a person, who knew the accused 
previcusly and whohad ample opportunity of observing 
the accused at the dacoity and who immediately 
named him totke villagers andthe Police as cne of 
the dacoits, is entitled to credit. RAMA Mupan, In re, 
ò N. L, T. 244 
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Damages- Breach of contract 


Special damage—Right of wey 


Damdupat, rule of—Transfer of Property Act 
(IV of 1882), s. 2—Hovw far ihe rule of Damdupat is 
affected by the Act in Bombay Presidency—Hindu 
mortgagor and Hindw mortgagee—Suit by a Parsee 
assignee of the mortgaqee—Application of the Rule— 
Mortgagee’s right to swe for interest is based on the 
contract. s 
A Hindu mortgagor is not deprived of the protection 

afforded to him by the rule of damdupat before the 

Transfer of Property Act was extended to Bombay 

Presidency. And the fact that the person entitled to 

sueona mortgage, originally in favour of a Hindu, 

happens by assignment to be a Parsee cannot affect 
the mortgagor’s right to claim the advantage of the 
rule, which existed when the mortgage was entered 
into. The Transfer of Property Act has not affected 
the application of the rule between Hindu debtors 
and creditors. 

The right of a mortgagee to sue for his principal 
and interest isa right arising from a contract and 
must be taken to be made subject to the usages and 


customs of the contracting parties. JEEVANBAI V. 
MANORDAS, 12 Bon. L. R. 992 64 
Dashye Upyat, whether an arm 973 
Dastoori—Immoral custom 3I7 


Debutter property. See HINDU Law. 


Declaratory decree obtained during period 
of adverse possession—Defendant continuing in 
possession after decree, efect of 





— ———_ Lamdlorf's title in jeopardy 
from aggression of neighbouring Zemindar—Contro- 
versy between two sets of tenants, whether gives right 
to declaratory decree. 

It is open to a landlord, where his title is in jeopardy 
from the aggression_of a neighbouring Zemindar and 
may be damaged by a denial of his rights to the land, 
to bring a suit for the purpose of declaration of his 
rights as against such wrong-doers, and for possession 
of the land as against them. 

Bissesuri Dabeea v. Baroda Kant Roy Chowdhury, 
10 C. 1076, followed. 

But that doctrine is not applicable to a case where 
the controversy is between two sets of tenants each 
claiming the disputed land to fall within his tenancy, 
for the controversy does not jeopardise the rights of 
the plaintiff. SARAT CHANDRA v. NRITYA GOPAL, 13 
C. L. J. 284 
—_—— suit—Attachment by prohibitory 
order—Removal of attachment — Discretion of 
Court, when to be interfered with 608 


——— Decree declaring defendants 
aight, not proper. 

Where a plaintiff sues for a declaration of his 1ight 
it is not proper to declare the right of the defendant. 
The inquiry into defendant’s right is only necessary 
to ascertain the rights of the plaintiff. MUNIKOTH 
RAIRU v. KAROTH THANICHERI APPA, 1 M. W. N. 694 


: 67 
— Plaint, rejection of. 

The Ccurt is not competent to reject a plaint in 
which the plaintiffs sue fora declaration cf their 
right to the landin suit without going into the ques- 
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Declaratory suit—coneld. 


tion of possession of the plaintiffs and other merits 
of the cause. MALUK SINGH v. DASAUNDHA SINGH, 
129P. L. R. 1910 553 


Suit for declaration that plain- 
tif belonged to the Mughal iribe. 

A claim for a declaration that the plaintiffs belong- 
ed to the Mughal tribe and not to the Miana tribe, 
as shown in the Revenue Records, 
and the plaintiffs were entitled to the declaration, 
for in the Shajra-nasab of 1860, their ancestor was 
shown as Miana Mughal and the entry was not rebut- 
ted by any evidence. MUHAMMAD Azim v. THE Sxc- 
RETARY OF STATE FOR INDIA, 89 P. L. R. 1910 248 


Decree. See Civit PRrocEDURE Cope, 1905, s. 2. 
————-— Definition of 40 
— obtained by fraud or collusion—Party to 
such decree cannot plead his own collusion as 
plaintifi—True facts can be pleaded in defence 
. 1179 
— Suit based on one cause of action —De- 
cree cannot be given on a different cause of action 
962 
Two inconsistent rights—Claim in alter- 
native—Easement and proprietary right—Plead- 


ings 886 


——s setting aside of, on ground of fraud— 
Decree against two defendants—Suit by one defend- 
ant—Other defendant party to fraud —Entire decree 
to be set aside. 

A suit for possession on alleged unlawful dis- 
possession was brought against two persons and a 
joint decree against both defendanis was passed. Jt 
was not stated that each of the defendants was in 
possession of any particular share. 

Subsequently one of the defendants brought a snit 
for cancellation of the decree on the ground that it 
had been obtained by fraud. She was successful in 
proving that the decree was obtained by fraud and 
also in showing that the other defendant was a party 
to the fraud: 

Held, that the entire decree must be set aside. 

Bhura Mal v. Har Kishen Das, 24 A. 883; 
A. W. N. (1902) 76, referred to. Paparatu PATHAK 
v. Manasai, 180, C. 388 1149 


— Order directing distribution of sale-pro- 
ceeds between several mortgagees, if decree—Civil 
Procedure Code (Act V of 1908), ss. 2 cl. (2), 47 (1) 
—Distribution of sale-proceeds between prior mort- 
gagees—Interest to run till date of confirmation-- 
Transfer of Property Act (IV of 1882), ss. 83, 84. 

An order directing the distribution of sale-pro- 
ceeds between the first mortgagee and the second 
mortgagee, who were made parties to a suit by 
the third mortgagee to enforce his security, is 
an order within the scope of section 47, sub-sec- 
tion (1) of the Civil Procedure Code of 1908, and 
is, therefore, a decree within section 2, sub-section 
(2), and is appealable as such. 

In directing the distribution of tho sale-pro- 
ceeds, the Court should proceed upon the as- 
sumption that each of “the prior encumbrancers 
was entitled to interest at the contract rate up 
to the date of the confirmation of the sale, which 
was the earliest date on which money became 
really available for distribution amongst the different 
mortgagees. BENODE LAL V. SRIKRISTO 4 
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Defamation. See PENAL Cons, s. 499. 


Defamatory statement likely to canse 
breach of the peace—Punishment 218 


Dekkhan Agriculturists Relief Act 
ol of 1879), ss. 12, 13, ISB 2), 


Delegation of powers 243 
Discovery of document—order may be 


made in land acquisition case 107 
Discretion, judicial 202, 203 
~~ —— to discharge—When to be exercised 

631 


~~~ Stay of criminal proceedings on in. 
stitution of Civil Suit 1161 


Dismissal for default—Case called out and dis- 
missed before rising of Court—Snutiicient cause for 





absence of party—Party not to suffer on account 
of absence of pleader 226 
———-- in default—Minor—Costs—Next friend 
547 


Distinct offences—Distinct passages con- 
tained in one pamphlet—Penal Code, ss. 124A, 1534 
203 


Distribution of sale-proceeds between prior 
mortgagees—Interest to run till date of confirma- 
tion 

District Manuals, statements in—Eviden- 
tiary value 330 


Divorce-—Judicial separation—Condoning of adult. 
ery, effect of. 

The ordinary rule is that no relief should bo grant- 
ed to a party who has himself or herself committed 
adultery. The fact that the adultery was condoned 
by the wife is not, of itself, sufficient ground for 
absolving the husband from the ordinary rule. 

Ur. Cord v. Mrs, Cord, (1875). R. 3 P. and D. 237, 
followed. 

The ordinary rule may be relaxed in favour ofa 
wife who seeks a judicial separation but no relicf of 
any sort can be granted to a guilty wife except under 
very special circumstances. Mrs. A v. MR. A, 3 Ber. 
L. T. 132 : 960 


Judicial separation may be decreed on a 
petition for dissolution of marriage, 

The petitioner sued for tho dissoiution of her 
marriage with the respondent on the grounds of 
adultery, cruelty and desertion. The lower Court dis- 
missed the petition holding that cruelty and deser- 
tion were not proved and that there had been great 
delay in bringing the suit: 

Held, thatthe delay ought not deprive the peti. 
tioner of the modified form of relief, viz, judicial 
separation, which she asked for in appeal: 

Held, also, that a petitioner may on a petition for 
the dissolution of her marriage obtain a decree for 
judicial separation. 

Harrison v, Harrison, (1864) 38 L. J. Mat, 445 3 Sw, 
& Tr. 362; 10 Jur. (N. s) 871; 10 L. T. 138;12 W, R. 
808; Duplany v. Duplany, (1892) L. R. P. 53; GL 
L. J. P. 49; 66 L. T. 267; Bromfield v. Bromfield, (1872) 
L. J. 41 P. and M. 17; 26 L.T. 264; Smith y. Smith, 
1 Sw. and Tr. 359; 28 L. J. M. 27; 7 W. R. 382, 
referred to. PEREIRA v. PEREIRA, 8 Bur. I. T. 98 


IISI 
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—Divorce, grounds for—Legal cruelty. 

Adultery alone is not a sufficient groand for a wife 
to frame a petition for asking for a dissolution of 
marriage. The adultery must be coupled with one of 
the other reasons given in section 10 of the Act. 

The evidence showed thatthe parties quarrelled 
whilst living together and that the resp ndent struck 
the petitioner and the latter struck the former back 
in self-defence and left him and lived with her brother: 

Held, that the petitioner had not proved sufficient 
cruelty to entitle her to a divorce. 

Smallwood v. Smallwood, 2S. and T. 397; 81 L. J. 
Mat. 3; 8 Jur. (x. s.) 63; 5 L. T. 324; 10 W. R. 65, 
approved. GERTRUDE DANIELLS V. STANLEY DANIELLS 
3 Bur. L. T. 92 1188 F. B. 
———— ss. 14, 16, I7 and 45— 

Dissolution of marriage—Pendency of the matter 

before High Court under s. 17—Reconciliation between 

husband and wife—Joint petition of parties for can- 
cellation of decree for dissolution—Power of High 

Court to rescind District Court's order. 

After a decree for dissolution of marriage was 
passed by the District Court under section 14 of the 
Indian Divorce Act and while the matter was pending 
before the High Court for confirmation under section 
17, the husband and wife putina petition praying 
the High Court to rescind the District Court’s order 
for dissolution on the ground that they had kecome 
reconciled and wished to live together: 7 

Held, that the High Court had power, under the 
circumstances, to rescind the District Court’s order 
under section 17 of the Divorce Act, 

Per White, C. J—There is nothing in the Divorce 
Act which justifies a distinction between the two 
sections (16 and 17) with reference to the power of 
the Ceurt to rescind the decree made in’ the first 
instance when the parties have resumed the relations 
of husband az.d wife since that decree was passed and 
before it has been confirmed or made absolute. 

Culley v. Culiey, 10 A. 559; Lewis v. Lewis, 30 L. J. 
P. GM. 199; Zroward v. Troward, 32 W. R. 864; Flower 
v. Flower, 1893 P. 290 ; 63 L. J. P. 23; 1 R. 534, re- 





ferred to, WILLIAM Dare v. Mrs. BELLE DONNA, 9 
M. L. T. 125; 2 M. W. N. 107 684 
—_—_—_--__——__ ss. 16, 17 684 
—-—— — s. 17 1188 
—— —— 8. 45 684 


Suit—swit ‘or divorce wndefended—Duty 
of Court—Evidence of marriage—-Marriage certificate. 
The fact that a suit for divorce isundefended does 

not release the Court from the obligation of being 

satisied that there is sufficient legal evidence to 
support the decree. A marriage can be proved 

otherwise than by a marriage certificate butif a 

certificate, which is the most satisfactory evidence, is 

produced, the names that are mentionedin the certifi- 
cate should be identified with the parties to the 

divorce proceedings. ARONE v. KALI, 1 M. W. N. 734; 

9M L. T. 43 759 


Document, construction of—Ambiguity—Oral 

evidence as to contents of document 554 
s construction of—Contract for de- 
livery of coir 746 
——-——, discovery of. See Discovery oF 
DOCUMENT. 


Dog —Knowledge of master that his dog has be- 
come mad—Proof of such knowledge necessary— 
Negligence 
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Easement. 


See LIMITATION Act, 1877, s. 26. 
Claim for a right of way as an ease~ 
ment —Proof of enjoyment as an easement—False 
plea of ownership of the way—Whether destroys 

















acquisition of right of easement 502 
cannot be claimed on one’s own 

land 1123 
— — ——, continuous— Irrigation 312 
——— — User for prescriptive period—Evi- 


dence —Proof. 

To entitle a plaintiff to a decree for easement, there 
must be clear evidence that the plaintiff enjoyed it as 
of right for the prescriptive period. 

Itis open toa Court to find upon evidence of 
shorter enjoyment that there has been user for the 
prescriptive period or from time immemorial. Ax- 
NAIKUTTI UDAYAM V. SOLAIMUTHU UDAYAN, 1 M. W. N. 
729; 9 M. L. T. 753 758 


Easements Act (V of 1882), s. I3— 
Easement of necessity—Right to drain rain-water— 
Limitation—Judge inspecting locality—Duty. 

Prior to 1879 tho lands belonging tothe plaintiff 
and the defendant all formed one undivided property 
and belonged to one E. 

In 1880 plaintiff purchased the property in his 
possession. The defendant purchased the remainder 
of the plot belonging to K in 1902. From a time 
prior to 1879 the rain-water from the plaintiff’s pro- 
perty drained without obstacle through the dofend- 
ant’s property to the street. It was alleged by the 
plaintiff and not denied by the defendant that the 
water could be drained away in no other manner: 

Held, (1) that under the circumstances, the Court 
would be justified in holding that on the transfer of 
one portion of the property by K to the plain;iff, 
the easement for discharge of rain-water over the- 
remaining portion was necessary under section 13 (a) 
of Act V of 1882; 

(2) that even if the plaintiff could have physically 
altered his land and buildings to drain tosome other 
direction, he would still be entitled to the casement 
for rain-water which he claimed, under section 13 (b) 
of Act V of 1882; ; 

(3) that there was no substance in the defendants’ 
contention that the easement claimed was not 
sufficiently specific. The plaintiff was not entitled to 
the use of a specific channel—only to the right to have 
the rain-water from his land efficiently carried away 
through the defendants’ land to the street; 

Bala Bin Keshav Bava v. Maharw Valad Nagu 
Patel, 20 B. 788, referred to. 

(4) that the period of dispossession which would 
bar a claim of easement of necessity under section 13, 
Act V of 1882, would be 12 years; 

(5) that there was no impropriety in a Judge - 
inspecting property in dispute, but he should formally 
record the results of his iuspection in the proceedings 
and not leave them for notice till judgment. Kuan. 
CHAND V, GULRAIMAL, 46. L. R. 180 939 


— S. 15—Olaim for a right of way as 
an easement— Proof of enjoyment as an easement— 
False plea of ownership of the way—Whether destroys 
acquisition of right of easement. 

In an action to establish aneasement of a right of 
way over a lane, the plaintiff should prove enjoyment 
of the way as an easement for the period of pres- 
cription. 

The fact that in a previous suit plaintiff falsely set 
up his ownership of the way, will not preclude the 
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acquisition of the right of easement, which has to be 
proved by independent evidence. 

Chunilal Fulchand v. Mangaldas Govardhandas, 16 
B. 592, referred to. VENKATA VARAHIA DIKSHITAR v. 
SUBBAROYA PILLAI, 9 M. L. 1.9; 2 M. W. N.95 502 


Ejectment. 
lord’s title 

—-— —— — Oceupancy-holding—Pacca mosque 

- built on the helding—Act inconsistent with the 
purpose of letting >: 

action in—Notice — Invalidity of 
notice— Objection taken for the first time in second 
appeal, 

Where, inan action in ejectment the notice of 
surrender was prematurely given, and objection as to 
want of proper notice was taken for the first time in 
second appeal: Ë 

Held, that the objection should be deemed to have 
been waived and could not be sustained. Musini NAIDU 
v. NATARAJA CHETTYAR, 8 M. L. T. 435; 1 M. W.N. 
826 132 
Suit—Burden of proof—Defendant 

admitting plaintiff's possession and title within twelve 

years—Allegation of transfer to defendant—Presump- 
tion—Evidence Act (I of 1872), s. 9—Fasement. 

Although ordinarily a plaintiff in an ejectment 
suit must prove that he had a title to possession at 
the date of suit, yet where the defendant admits that 
plaintiff had a subsisting title and possession less than 
12 years before suit and pleadshis own title by 
transfer from the plaintiff, the defendant must prove 
the alleged transfer and cannot rely upon his posses- 
sion as raising a presumption in favour of his title. 
© Obiter dictum:—- 

A person cannot claim over his own land an ease- 
meut against another. BALIRAM v. SITIA, 6 N. L. R. 
160 1123 
Ejusdem generis, principle of 282 


Endorsement, See Promissory Nore. > 


Endowment held invalid by first Court— 
- Suit for account by heir against executor—Endow- 
ment held valid by appellate Court—Petition by 
shebatts for being added as parties to account suit 
—Shebaits to be added as plaintiffs 87 


Enhancement of rent—Co-sharer land- 
Jord—Suit for enhancement of rent by one co-sharer 
Jandlord by making others as defendants, whether 
maintainable—‘‘Acting together,” meaning of 


See LANDLORD AND TENANT. 
Cause of action—Denial of land- 





























> sentence—Applica- 
tion by private complainant supported by District 
Magistrate’s report—Defamatory statement likely 
to cause breach of the peace—Delay—Substantive 
sentence of imprisonment 218 
Fine—Power of appellate 

880 











Court 
Entries in revenue records—Evidentiary value 

897 
Entry in register No. I—Evidentiary 
value 610 


Equity of redemption. See Munammapan 
Law— Girt; Morr¢aczE—REDEMPTION. 
is property and not a mere 





ie tegangan an 


claim 
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Estoppel—Execution proceedings—Parties un- 
necessarily impleaded—Failure to prefer claim 








—Landlord accepting mortgage of nou- 
transferable holding, effect of 
Landlord and tenant—Tenant cannot 
deny landlord’s title on the ground of latter being 
a benamidar 1124 
—— Mortgage of half share—Mortgagor 
entitled only to one-third share—Decree against 
one-third share—Erroneous representation 
—Claim by mortgagee— Adjudication 
in favour of claimant—Failure of unsuccessful 
party to file suit within one year—Suit by mort- 
gagee—Impeachment of mortgage on grounds 
urged in claim proceedings 
———— Opportunity to contest validity of order 
in execution proceedings 
Pre-emption—Vendee purchasing pro- 
perty at the request of pre emptor 
Acceptance of order of Court and action 
under it on protest—Right of appeal from order, if 
barred. 

A party who has adopted an order of the Court 
and acted under it, cannot, after he has enjoyeda 
benefit under the order, contend that it is valid for 
one purpose and invalid for another. But where the 
party accepts the order under protest, he is not de- 
barred from appealing against it. MANI Lat v. HA- 
RENDRA LaL Roy, 12 C. L. J. 556 7S 


——Deed acknowledging possession as servant. 

The admission of the execution of a deed acknow- 

ledging possession as a servant does not estop the 

executant from denying his possession as servant and 

proving his possession as owner, when he did not 

obtain possession by that deed. COHATAGIR v. MATANO- 
MAL, 4 S. L. R. 80 


—— ——Mortgage—Prior and subsequent mortgage 
—Sale of part of mortgaged property to mortgagee— 
Redemption of previous mortgage—Prior mortgagee 
not setting up his purchase as defence—Right of sub- 
sequent mortgagee to possession, < 
Where the sub-mortgagees purchase the shares cf 

some of the heirs of the mortgagor inthe property 

mortgaged and all the heirs sue for redomption of the 
mortgage and pending the suit forredemption, the pro. 
perty is mortgaged with third partiesand out of the con- 
sideration for this latter mortgage the sub-mortgagves 
are paid up andredemption of the previous mortgage is 
allowed, the sub-mortgagees are estopped from setting 
up their purchase from some of the heirs of the mort- 
gagor against claim for possession made by the 
subsequent mortgagees. Their acceptance of the 
whole mortgage money constitutes an admission that 
the redeemed land had not been sold to them. BALA 

Baxsu v. LOHRI, 39 P. L. R. 1910 229 

————— Purchase at Court auction of defendant's 
properties—Genuwineness of documents — Whether pur- 
chaser bound by findings of Court as to genuineness 
of documents ina suit to which the defendant and 
not purchaser, was a party. 

The purchaser in Court auction of defendant's 
interest in certain properties is not bound by findings 
of Court as to genuineness of documents in a suit to 
which the defendant, but not the purchaser was a 
party. 

Sobhagchand Gulabchand v. Bhaichand, 6 B. 198, 
distinguished. PALAMPADIYAN, In re,9 M, L. T, 207 


846 
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European British subject — Appeal 
against conviction by Court of Session—Judicial Com- 
missioners power to entertain such appeal—High 
Court, meaning of, in reference to proceedings against 
European British subjects—Criminal Procedure Code 
(Act V of 1898), ss. 4 (j) and 410. A 
The appellant, whose claim to be dealt with as a 

European British subject was admitted both by the 

committing Magistrate and the Court of Session, was 

convicted under sections 417 and 474, Indian Penal 

Code. He filedan appeal against his conviction in 

the Court of the Judicial Commissioner of Qudh: 
Held, that theappealin this case, under section 410 of 

the Code of Criminal Procedure, lay to the High Court. 
The “High Court,” in reference to proceedings 
against European British subjects in Oudh, means 

. the High Court of Judicature for the North-Western 

Provinces. ‘Inomas v. EMPEROR, 13 O. C. 335 873 


Evidence—Conviction based on circumstantial 
evidence 379 




















———— Easement — Use for prescriptive 
period 758 
———— Evidence of spy—Corroboration 119 
—— of marriage —Marriage certificate 
———— ——-Value of the evidence of expert in 
handwriting 98 
man an s weight of—Search list—Oral evi- 
dence 


—— —_—Chitta—Admissibility. 

Chittas are not per se admissible in evidence, bub 
should be strictly proved. HARI NARAIN v. KHETTRA 
SARDAR 








Accomplice—Corroboration—Murder — 
Evidence Act (Iof 1872), ss. 114, Illustration (b), 
1883—Discrepancies between the statements of wit- 
nesses before the Police and Court, 

It is an established principle of Law and practice 
that no accused can be convicted on the bare testi- 
mony of an accomplice unless it has been corroborated 
by independent reliable evidence in material parti- 
culars directly connecting the accused with the commis- 
sion of the crime. So, where material discrepancies 
occur between the statements of the corroborating 
witnesses before the Police and their depositions in the 
Court of inquiry or trial, there is no corroboration 
and consequently the prosecution must fail. Amar 
Das v. EMPEROR, 36 P. W. R. 1910 Cr. 193 


Admissibility — Statement of witness 
and of accused person made to Police officer during 
investigation cannot be taken in evidence—Admiissi- 
bility of evidence—Special diary. 

Statements made toa Police Officer by witnesses 
during investigation and reduced to writing cannot 
be used as evidence against the accused. Nor can the 
statements of accused persons under arrest made to a 
Sub-Inspector of Police and reduced to writing and 
put in a special diary be used against the accused. 
EMPEROR V. CHANDAN SINGH 259 











—— Medical certificate—Proof. 

A certificate of a Civil Surgeon, which was not 
deposed to by that officer, should not be admitted in 
evidence. 

Queen v. Ram Rutton Doss, 9 W. R. Cr. 28, followed. 
Rampear Rar v. BHOGIA 713 
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Evidence Act (I of 1872), s. I 897 

= SS. 2, I 16—Landlord and 
tenant — Estoppel —Tenant cannot deny landlord’s 
title on the grownd of lutter being a benamidar— 
Principles of justice, equity and good conscience, 
inconsistent with statutory provisions, cannot be ap- 
plied. 

A tenant cannot deny the title of the Jandlord, from 
whom he has taken a holding and to whom he has 
bound himself to pay rent, onthe ground that such 
landlord is a benamidar for some third party. 

In India, there is no exception to section 116 of 
the Evidence Act, toallow a tenant to explain the 
benami title of his landlord. 

Section 2 of the Evidence Act has abolished all 
rules of evidence not contained in any Statute, Act or 
Regulation in force inany part of British India, and, 
therefore, it is not open to Courts to apply the 
principles of justice, equity and good conscience 
inconsistent with the statutory provisions. 

Musammat Inderbuttee Kooer v. Sheikh 
Ali Liccadar, 24 W. R. 44, dissented from. 

Gopeekrist Gosain v. Gangapersaud Gosain, 6 M. I. 
A. 58 at p. 72, B.Donzelle v. Kedar Nath Chuckerbutty, 





Mahboob 











7 B. L. R. 720; 16 W. R. 186, not applied. MBER 

Jancoo v. Cuore Sauls, 6 N. L. R. 161 1124 
S. 3-—-Affidavits not evidence 

— ——_——- Ss: 1123 





— SS. 10, 30—Penal Code (Act XLV 

of 1860), s. 1214—Conspiracy—Confession of co- 
accused—Hvidence -Confession of prisoner, evidence 
against himself. - 

Section 10 of the Evidence Aot is intended to make 
evidence communications between different con- 
spirators while the conspiracy is going on, with 
reference to the carrying out of the conspiracy. It is 
not intended to make evidence the confession of a 
co-accused and pub- it on the same footing as a 
communication passing between conspirators, or 
between conspirators and other persons, with reference 
to the conspiracy. 3 

But such confession can be looked at under section 
30 of the Evidence Act, though its value is discounted 
by the factthat it cannot be tested by cross-exami- 
nation. No higher value can be put upon it than upon 
the statement of an accomplice, and the Court should 
not be influenced by the statements except where 
they are corroborated by independent testimony 
implicating the accused persons in the design with 
which they are charged. 

With regard to the prisoner who confessed, the 
confession and the other statement which he has 
made in verification and the depositions which he has 
given before the Magistrate, are all evidence against 
him. EMPEROR v. ABANI Buusan, 15 O., W. N. 25 


770 
250, 897 








———— sS. II 

—— S. I3—Judgment not inter 
partes 897 

———-——— s. 15 531 

—_——_—— S. 21 1181 





———— S. 24— Statement of accused 
containing allegation that it is not voluntary is in- 


admissible 653 
S. 25 1181 


S. 25—Confession made to Police 
officer-——Inadmissible even against co-accused. 

Under section 25 of the Indian Evidence Act, the 

confession made to 4 Police officer by’an accused 
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person is inadmissible against him, and it is a fortiori 
inadmissible against another person who may be 
implicated by it. EMPEROR v. Harr SINGH, 12 Bom. 
L. R. 899 622 
—— — S. 27 1181 
————. S. 27— Statements made by accom- 
plice elsewhere than before the Court, admissibility 
of. 

Section 27 of the Indian Evidence Actis a proviso 
to the preceding sections which deal with what may 
or may not be proved as against the person making a 
confession. It has nothing whatever to do with what 
may or may not be proved as against other persons 
when the person who made the alleged confession is 
not himself on his trial but is appearing as a witness 
in the case. Wi 

Hearsay evidence of any statement whatsoever 
made at any time and under any circumstances by an 
accomplice cannot be produced as against the accused 
before the Court. Statements made by an accom- 
plice elsewhere than before the Court and not in the 
presence of the accused can be proved only to cor- 
roborate, to contradict or to impeach the credit of the 
accomplice. In no case can they be put forward as 
substantive evidence of the truth of tho facts therein 














stated, AMAN ALI v. Emperor, 18 O. C. 309 379 
— S. 30 250, 770 
:————— S. 3 897 


S. 32 (3)—Recital as to owner- 
ship—Recital in a document relating not to suit land 
but to neighbouring land. 

Where the question wasas to who was the owner 
of a certain land: 

Held, that a recital in a document dealing with a 
neighbouring land that the land in question belonged 
to the plaintiff was not legal evidence. Nor was it 
admissible under section 32 (2) of the Evidence Act. 

Niganda v. Bharmappa, ‘23 B. 63, not approved. 
DADDAPANENI RARAYANAPPA, In re, 9 M. L. T. 91 





Á. 





268 

——————— S. 32 (5)—Pedigree table filed 
in settlement 728 
———-———-— S. 33—Affidavit not cross-exa- 
mined 897 
Tam S. 34—Account bools—Entries, 


how to be proved. 
It is essential in every case, where reliance is placed 
. upon books of account, to establish that they have 

been regularly kept in the course of business. They 
need not be written up from moment to moment, or 
from day to day. 

Deputy Commissioner v. Ram Parshad, 27 C. 118, 
(P. C.) ; 26 I. A. 254; 40. W. N. 417, relied upon. 

But it is obvious thatif they have been written up 
casually once a week or a fortnight, though they may 
be admitted in evidence, they do not possess the 
same claim to confidence that attaches to books 
entered up from day to day or from hour to hour as 
transactions take place. 

Munchershaw v. New 
referred to. ` 

The proper procedure to follow is to call the clerk, 
who has kept the accounts or some person competent 
to speak to their genuineness, to prove that the books 
have been regularly kept and that they are generally 
accurate. : 

Dwarka Das v. Jankee Das, 6 M.I. A.88 at p. 98, 
followed. 


Dhurumsey, 4 B. 576, 
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Where certain account books were produced in the 
original Court by the plaintiff, and all that was proved 
was that they were in the handwriting of his father, 
and the books were not even examined in detail in the 
original Court, and the particular entries upon which 
the plaintiff relied were not selected and exhibited: 

Held, that the entries ought to have been pointed 
out and proved and evidence should also have been 
given in detail as to the character of the books them- 
selves. Hincu Miya v. HERAMBA CHANDRA, 180. L. 


J. 139 8I 
—— ——— S. 35--Batwarakhasra 890 
—_———_— S, $2—Iudgment inter partes 


897 
———- S. 44. — Decree obtained by fraud 
or collusion—Party tv such decree cannot plead his 
own collusion as plaintif—True facts can be pleaded 
in defence. 

A party cannot plead his own collusion to avoid a 
‘decree to which he was himself a party. 

Bhawabal Sing v. Maharaja Rajendra Pratap Sahoy 
Bahadur, 5 B.L.R. 32labp. 329; 13 W.R, 157; Nistarini 

` Dassi v. Nundo Lall Bose, 26 C. 891; Chenvirappa v, 
Puttappa, 11 B. 708 at pp. 713, 719, 721; Faradarajulu 
Naidu v. Srinivasulu Naidu, 20 M. 333 at p. 388; 
Kondeti Kama Row v. Nukamma, 31 M. 485 at pp. 487, 
488; 4 M. L. T. 381, followed. 

Petherperumal Chetty v Muniandy Servai, 35 C. 551; 
12 C. W. N. 562; 7 U. L. J. 528; 5 A. L. J. 290 ; 14 
Bur. L. R. 108; 10 Bom. L. R. 590; 18 M. L. J. 277 ; 
4M. L. T. 12; 4 L. B. R. 268, distinguished. 

One S. purchased certain property which at the 
time was under a mortgage. The mortgagee sued on 
his mortgage, joining S. as a defendant along with the 
original mortgagors, and obtained a decree, which 
allowed §. to redeem the property. §. not havyine 
redeemed, the mortgagee applied for an order ab- 
solute. Notico was issued to S. but he did not 
appear; S.’s half-brother T. appeared as the purchaser 
of the mortgagee’s rights and the decree was made 
absolute in fovour of T. The actual possession of 
the property was with S. Subsequently S. sued T. 
for a declaration that he wag the full owner while 
T. was only a benami purchaser of the mortgagee’s 
rights with funds furnished by him : 

Held, (1) that S. having been a party to the collusive 
proceedings in which the decree was made absolute 
in favour of T. it was not open to him to plead his 
own deception of the Court, which dealt with that 
case, or to show that when he seemed to be a defen- 
dant judgment-debtor he was really a plaintiff decree. 
holder, as T. admittedly was as assignee of mortgagee’s 
rights; 

(2) that, while itis undesireablo that the Courts 
should assist T., to perpetuate a fraud, the plaintiff 
had no right to improve his title by obtaining as 
plaintiff the declaration sought for ; X 

(3) that ina suit by T. to eject S., to defend 
his possession S. can plead true facts by way of 
defence. TUKARAN v. Sonasi, 6 N, L. R. 177 I 179 


Ga S. 68— Transfer of Property Act 
(IV of 1882), s. 59—“Attestution,” meaning of— 
Scribe of a document, whether a witness of its execu. 
tion. 
The primary meaning of the word “attest” is to 
bear witness toa fact. Attestation is not a matter 
of spirit and intention but a matter of form, 
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The present accepted and wider significance of the 
term “attested” is the physical witnessing of the fact 
of execution plus the subscription of witness’s name 
in token of what he has seen. That is, where an 
insirument is required to be “attested”, the meaning 
js that a witness shall be presentat its execution and 
shall testify on it that it has been executed by the 
proper person. In other words, to “attest” an instru- 
ment is not merely tosubscribe one’s name to it as 
having been present at its execution, but includes 
also essentially the presence in fact at its execution 
of some disinterested person capable of giving 
evidence as to what took place. Therefore, neither a 
witness who „sees execution without signing, nor a 
witness who signs without seeing execution, comes 
within the category of an attesting witness. 

‘As the law requires that the witness should see a 
document executed and that he should there and then 
make a note on that document of what he has seen, a 
writer who signs his name in token of being the scribe 
ofa mortgage deed does not attest the deed merely by 
subsequently seeing the mortgagor affix his signature. 

The Courts will presume that in the Mofussil the 
word gawah on a document means, in the absence of 
proof to the contrary, that the necessary steps of 
attestation have been performed. But no such 
presumption arises in the case of a scribe who signed 
the document before execution merely in acknowledg- 
ment of the fact that he is such a scribe, Therefore, the 
presence of a scribe at the execution of a document 
will not make his signature an act of attestation for 
the purposes either of section 63 of the Evidence Act, 
or of section 59 of the Transfer of Property Act. | 

As the scribe of a document does not subscribe his 
ownname or anything else asa memorandum of the 
fact that he was present and saw the executant sign 
the deed, it cannot be said that he legally attested the 
document. AJAB v. MANGAL, 6 N. L. R.152 IIIQ 
—_— S. 9O—Ancient document lost— 

resumption of genuineness. 

‘the ak section 90 of the Evidence Actis 
not limited to cases in which the document is actually 
produced in Court, and consequently, secondary evi- 
dence ofan ancient document is admissible without 
proof of the execution of the original when the docu- 
ment is shown to have been lost and to have been last 

of in proper custody. 
ki Ohunder ‘Mookejee v. Khetter Paul Sreete- 
rutno; 5 C. 886; 6 C. L. R. 199; Ishri Prasad Singh v. 
Talli. Jas Kunwar, 22 A. 294, relied upon. Swan 
SINGH v. Karim BAKHSH, 93 P. R. 1910; 128 P. W. R. 
1910; 186 P. L. R. 1910 | 353 
—— S. 9I — Search list -Parol evi- 

dence of the contents of, whether admissible 178 
—— S. 92—Evidence to show real 

nature of a transaction 501 
——— S, 92—Application of the section to 

riminal cases. 

Tom, O. J-—Where a party to a written contract 
institutes a criminal proceeding against another party 
to such contract which involves, a consideration and 
determination of what the contract between the 
parties was, DO evidence of any oral agreement or 
statement is admissible in such proceeding for the 
purpose of contradicting, varying, adding to or 
substracting from the terms of the written contract 
unless such oral evidence is admissible under one or 
more of the provisos to section 92 of the Evidence Act. 
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Ha tnoll, J.—Section 92 of the Evidence Act should 
not be held to apply to criminal proceedings, in that 
the real prosecutor in all such proceedings is the King- 
Emperor who is the head of the State. To hold 
otherwise would lead to anomalies and injustice. 

Twomey, J.— Where there is a private prosecutor, he 
also must be regarded as a party for the purposes of 
section 92 of the Evidence Act. Rerp v. So Huarna, 
3 Bor. L. T. 124 952 F. B. 


— S. 92—Decree of a Civil Court 
—Subsequent oral agreement to rescind on modify it 
not admissible. - 





Under no circumstances is evidence admissible to 
prove the existence of a distinct subsequent oral 
agreement to rescind or modify the decree of a Civil 
Court. Karan SINGH v. KANHAI Lat, 6 N. L. R. 123 

279 
—— — S, 92—0ral evidence— Altera- 
tion of terms of registered lease—Conduct of parties 

—Payment of reduced rent—Evidence, whether ad- 

missible. 


Oral evidence is not admissible to prove a verbal 
surrender and abatement of rent of a holding held 
under a-registered lease, nor is the conduct of the 
parties, for instance, payment of rent at a reduced 
rate, admissible to prove the same, 

Dwarka Nath Chattopdhya v. Bhagoban Panda, 7 ©. 
L. R. 577, Mayandi Chetti v. Oliver, 22 M. 261, Karam- 
palli v. Thekku Vittil, 26 M. 195 and Lakhatullah v. 
Bishambhar, 6 Ind. Cas. 577, relied on. SARAT 
CHANDRA v. NRITYA GOPAL, 18 C. L. J. 284 47 


— ——— S. 92—Registered qabuliat— 
Contemporaneous oral agreement varying terms of 
qabuliat—Acts and conduct of parties —Acceptance 
of reduced rent. 


The actsand conduct of the parties can only be 
proof (1) either of a contemporaneous oral agreement 
varying the termsof the registered contract, or (2) 
of a subsequent oralagreement having the same effect, 
In the former case, the evidence is excluded by 
section 92 of the Evidence Act, and in the latter case, 
by provision 4 to that section. 

Mayandi Chetti v. Oliver, 22 M. 261, followed. 

Satyesh Chunder v. Dhunput Singh, 24 C. 20; 
Preonath Shaha v. Madhu Sudan, 25 ©. 6038; 2 C. 
W. N. 562 and Khankar Abdur Rahaman v. Ali 
Hafez, 28 C. 256; 5 C. W. N. 351, explained. 

Per Gupta, J—The mere acceptance of a reduced 
rent, though it may amount to a full acquittance of 
rent for the particular year or years for which the 
rent was paid, cannot operate as a binding contract 
between the parties without proof of the agreement 
which formed the basis of the reduction granted. 
RADHA RAMAN v. BHABANI Prosap, 12 C. L. J. “Son 
S. 92 — Representation that a 
deed would not be enforceable as such inadmissible— 
Contract Act (IX of 1872), s. 17 (8)—Fraud—Proof. 


No evidence of a contemporaneous agreement or 
promise or representation between the parties incon- 
sistent with the written document executed by them 
can be admitted. 

Hence, the representation by a party to a deed 
that the deed as such would not bo enforced is 
inadmissible in evidence. 
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Balkishen Das v. W. F. Legge, 22 A. 149; 271. A. 


58; 40. W. N. 153; Datto v. Ramchandra, 7 Bom. L. ` 


R. 669; 30 B. 119; Keshavrao v. Rai Pandu, 8 Bom. 
L. R. 287; Achutaramaraju v. Subbaraju, 25 M. 
7; 11 M. L. J. 370, referred to. 

To bring a case within the purview of section 17 
(3) of the Indian Contract Act, it must be found that 
the promisor at the time of making the promise had 
no intention of performing it. DAGDU SADU v. NAMA 
Satu, 12 Box. L. R. 972 644 
s. 92, proviso (4)—Re. 

gistered qabuliat—Modification of terms—Oral agree- 

ment—Admissibility. 

A subsequent oral agreement, by which the plaintiff 
would get the money for costs and wasilat and would 
make a deduction from the rent of the defendant 
corresponding to the amount received, is quite a 
different arrangement; and if the gabuliat is 
registered, the defendant is not entitled to prove the 
oral agreement, under proviso (4) of section 92 of the 
Evidence Act. BANKU BEHARY v. SYAMA CHURN, 12 
O. L. J. 442 792 
TEEN SS. 93 and 94—Document, 

construction of—Ambiguity—Oral evidence as to con- 

tents of document—Specific Relief Act (I of 1877), 

£. 31. 

The plaintiffs owning two wells, Naiwala and 
Shahwala, in a single khata No. 3, consisting of 814 
kanals 14 marlas, sold land out of the khata which 

















they described as half of well Naiwala, area 407 kanals . 


7 marlas, i. e., half of the whele khata, khata No. 3, 
gama Rs. 12-8 (i. e., the jama of half well Naiwala 
alone) and putting the price at Rs. 2,500, they sold, 
in addition to the land, the rights appurtenant to well 
Naiwala; well Shahwala was not mentioned. They 
claimed possession of land, of well Shahwala, on the 
allegation that the defendants had sued for pre- 
emption and gota decree for full half of the khata, 
i.c., half of both wells and of the land attached to 
both and executed the decree and obtained mutation 
without their being impleaded as parties to the suit 
while they had not sold any land of well Shabwala. 
The claim was dismissed on the ground that it 
amounted to a claim for rectification of a deed which 
could not be allowed under section 81 of the Specific 
Relief Act, there being no mutual mistake about the 
terms of thedeed and that the amount of the price 
was unimportant. Market price of the half khata was 
apprised by a Local Commissioner, appointed by 
Court, Rs. 4,000: 

Held, that the claim was not one for rectification of 
the deed and that the plaintiffs were entitled to a 


decree. GHULAM MURTAZA v. FATEN SHAH, 180 P. L. 
R. 1910 554 
————— S. 94—Ambiguity 554 


— — S. 99— Evidence to show real 
nature of a transaction 501 
s. 105—Right of self-defence 
not pleaded by accused—Court bound to take into 
consideration facts in favour of accused 1088 
——— — S, 105—Burden of proof—Pre- 














“sumption. 

The burden of proving the existence of circumstances 
bringing a case within any special exception or proviso 
contained inany part ofthe Penal Code is upon the 
person accused and the Court shall presume the 
absence of such circumstances. EMPEROR v. CHANDAN 
BINGH 
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S. 108—Unheard of for seven 
years— Presumption of death— Presumption as to the 
time of death— Burden of proof. 

Section 108 of the Evidence Act raises a presump- 
tion of death at the end ofa continuous absence 
of seven years and not at the time when the ques- 
tion is raised or the suit is instituted. The party, 
on whom the burden of proving the life of the ab- 
sentee lies, cannot get rid of that burden by ad- 
mitting the absentee’s death at some subsequent 
time. 

Fani Bhushan Banerji v. Suraj Kant Roy Choudhri, : 
35 C. 25; 5 L. C. J. 649; 110. W. N. 888; Narki v. 
Musammat Phikia, 14 C. W. N. 341; 87 C. 108; 11 C. 
L. J. 138 ; 5 Ind. Cas. 709, Moolla Cassim v. koolla 
Abdul Rahim, 33 O. 178 ; 2 ©. L. J. 236; 15 M. L. J. 
317 ; 7 Bom. L. R. 892; 2 A. L. J.798; 10 C. W. N. 83; 
32 I. À. 177 ; In ve Phene’s Trust, 2 Ch. A. 139; 39 L, 
J. Ch. 316; 22 L. T. 111; 18 W. R. 803; Narayan Bhag- 
want v. Srinivas Trimbak, 8 Bom. L. R. 226, referred to. 
AKBARI v. BASHIR ALI 55 


— s. 114, ill. (b) 193 
SES S. I 16—Tenant estopped from 
denying Jandlord’s title on the ground of latter 

















being a benamidar 1124 
———— — S. 126 — Communi:ation to 
pleader 129 
————- Ss. 897 
————— s. 133 193 





Execution- Civil Procedure Code (Act XIV of 
1882), s. 2t 3— Occupation by judgment-debtor after 
execution—Fresh cause of action. 

A defendaxt, who remains in actual occupation not- 
withstanding execution, must be regarded as a tres- 
passer who commits a fresh act of dispossession and 
thus gives a fresh cause of action. 

Hassan Raju Chanday v. Kailas Chandra Singh, 8 
C. W. N. 49, followed. Moune Lu Gyr v. Mauna 
NYUN Bu, 3 Bur. L. T. 88 463 
Court executing decree not to question 

validity of decree—Civil Procedure Code (Act XIV of 

1882), s. 457—Married woman appointed guardian 

ad litem—Civil Procedure Code (Act V of 1908), 

s. 47. 

An execution Court when called upon to execute 
the decree must proceed on the assumption that thero 
is a valid decree capable of execution. Tho party 
who seeks to attack the decree must do so in a 
separate proceeding, for example, by a suit or an 
appeal or an application for review. 

Rashidunnissa v. Muhammad Ismail, 36 I. A. 168; 
81 A. 572; 3 Ind. Cas. 864; 13 ©. W. N. 1182; 10 C. L. 
J. 318;6 A. L. J. 822; 11 Bom. L. R. 1225; 6 M. L. 
T. 280; 19 M. L. J. 631, Khairajmal v. Daim, 32 I. A. 
23; 2 A. L. J. 71; 1 ©. L. J. 584; 7 Bom. L. R. 1; 90, 
W. N. 201 ; 32 C. 296, relied on. 

An infant was represented by his mother, a 
married woman, as his guardian ad litem in contra- 
vention of section 457 of the Civil Procedure Code, 
1882. A decree was passed against him. When the 
decree-holder applied to execute the decree, it was 
objected on behalf of the infant by his mother that 
the decree could not be executed against him, because 
there was no valid decree against him: 

Held, that the objection must be overruled on the 
ground that the question of the validity of the decree 
could not be examined in execution proceedings under 
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section 47 of the Code of 1908. BINDESWARI PROSAD 
SINGH v. LAKPAT Nata SINGH 6 
— —— of decree —Application for re- 
arrest of judgment-debtor—Application for re- 
arrest in accordance with law—Limitation 743 
Debt due by father—Dec. 
ree against father—Division effected between father 
and sons before date of suit—Attachment of sons’ 
properties— Claim by sons—Release of attachment 
— Suit by decree-holder against sons under section 
288, Civil Procedure Code (Act XIV of 1882)— 
Partition, whether can be impugned 131 
———— ma — Execution application, effect 
of striking of—Attachment, subsisting, removal of 
—Fresh application or one ancillary to the previous 
application—Twelve years’ rule in execution pro- 
ceedings to be strictly observed — _ . 











———— —_——_ — Saving of limitation during 
period of execution by—Collector—Effect of notice 
377 

—_-—_.—_--—_-—_— Right of decree-holder to 


proceed against the person and property of debtor 
prior to adjudication as insolvent 3 
Validity of decree pars 





be questioned C 
—_—_—— —— — Attachment of decree—Appli- 
cation by decree-holder to have attached decree exe- 
cuted—Step-in-aid of ewecution— Civil Procedure 
“Code (Act XIV of 1882) s. 273 cl. (b)—Limitation 

(Act XV of 1877), Sch. II, art. 179. A 

A. decree-holder obtaineđ his decree in the Court 
of the Munsi‘, and or his application, a decree which 
had been passed in favour of the judgment-debtor in 
the Court of the Subordinate Judge, was attached in 
execution of his decree. The decree-holder then 
put in an application in the Court of the Sub-Judge 
under section 278 clause (b) of the Civil Procedure 
Code of 1882, praying that that Court would execute 
its own decree and apply the sums realised at first 
in discharge of his decree obtained in the Munsif’s 
Court: 

Held, that the application in the Court of the Sub- 
Judge under section 273 clause (b) of the Civil Pro- 
cedure Code, 1882, must be taken to bea step taken 
in aid of execution of the decree obtained in the 
Munsif’s Court, within the meaning of article 179 of 
Schedule Il of the Limitation Act, 1877, and that 
an application for the execution of the decree made 
within three years from that application was not 
barred by limitation. 

Lachman v. Thondi Ram, 7 A. 382, Peary Mohun v. 
Romesh Chunder, 15 C. 871 and Adhar Chandra v. 
Lal Mohwn, 24 C. 778; 10. W. N. 676, relied upon, 
Gya Loan Orrics Co. Lp. v. DHIRIT KUNDAL DAL 


675 





— Hindu Law — Impartible 

“zemindary— Liability of same in the hands of succes- 

sor jor decree-debts of the previous holder—Court 

of Wards Act (Madras Act III of 1904), ss. 41, 55 (1) 

and (3). f 

An impartible zemindary is assets in the hands 
of the holder thereof liable to be proceeded against 
jin execution of decrees for money against the pre- 
vious holders. 

Raja of Kalahasti v. Achigadu, 30 M. 454; 17 M. L.J. 
867; Zemindar of Karvetnagar v. Trustee of Tirumalat, 
Tirupati, J'e., Devastanams, 32 M, 429; 2 Ind. Cas, 18, 


“followed. 
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Section 55 (8) of the Madras Act III of 1804 
is applicable only when the estate is relinquished 
under section 55 (1); and section 41 of the said 
Actis absolute except in so far as it is cut down by 
section 55 (3). DEPURU KALAPPA v. UMADE RAJAH, 
8 M. L. T. 297 2 M. W. N. 75. 392 
— of decree, lease granted in— 

Jurisdiction of Uourt executing the dec-ee—Lease, 

grant of fresh, or extension of period of— Collector, 

power of, in granting lease—Decree, satisfaction of. 

In execution of a Civil Court decree, the Collector 
gave a 12 years’ lease of the property of the judg- 
ment-debtor subject to the payment of a particular 
sum which was to go towards the satisfaction of the 
decree. Subsequently a portion of the property passed 
out of the possession of the lessee and the Court in 
accordance with the recommendation of the Collector 
sanctioned the extension of the lease to a further 
period of 10 years: 

Held, that, after the lease had been given, the 
decree must be considered to have been satisfied and 
the Court executing the decree became functus officio 
and had no jurisdiction to authorize the grant of a 
fresh lease or to extend the term of the original lease. ` 
MADHO PRASAD v. Mantas CHAND, 

— Limitation — Objection” by 
judgment-debtor—Notice, service of, whder s. 248, 
Civil Procedure Code (Act XIV of 1882), effect of 
— Opportunity to contest validity of order—Estoppel. 
Mere service of notice upon a judement-debtor 

under section 248, Civil Procedure Code of 1882, is 
not by itself sufficient to debar him from urging the 
objection that an application is barred by limitation, 
when no order for execution has been made after the 
service of notice. 

Bisseshur v. Mahtab Chunder, 10 W. R. 8 (F. B.), 
Umed Ali v. Abdul Karim, 8 C. L. J. 198, and-Khoshal 
Chandra v. Ukiladdi, 14 O. W. N. 114; 3 Ind. Cas. 47, 
relied upon. 

Again, if an order for execution has-been made 











‘without notice to the judgment-debtor, it is not 


sufficient to debar him from urging the objection of ` 
limitation. k 

Mazzem Hossain’ v. Sarat Kumari, 5 Ind. Cas. 59; 
11 C. L. J. 357; 140. W. N. 488, Monmohan Karmakar 
yv. Dwarka Nath Karmakar, 7 Ind. Cas. 55; 12 C. L. J. 
812, relied upon. 

The principle is that a party to an execution pro- 
ceeding, who allows an order for execution to be pass- 
ed against him at one stage of the proceedings when 
he had an opportunity to contest the validity of the 
order, , cannot be permitted ata subsequent stage of 
the proceedings to re-open the whołe matter in con- 
troversy. 

Mungul Pershad Dichit v. Grija Kant Lahiri, 8 0.51; 
110. L. R. 11% 8 I- A. 128, Ram Kirpal v. Rup 
Kwari, 6 A. 269, and Beni Ram v. Nanhu Mal, 7 A. 
102, referred to. ` 

Even though a notice may be issued to a judgment. 
debtor upon an application for transfer of a decree, 
it is not competent for him to appear and contend at 
that stage that the decree ought not to be transferred 
because an application for execution thereof is likely 
to prove infructuous. ` 

A notice under section 248 is not required to be 
issued upon an application for transfer of a decree. 
It must be issued by tho Court which hag seizin of 
the application for execution, 
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Consequently upon receipt of a notice under section 
248 irregularly issued, it was not only not the duty 
of the judgment-debtor to appear and urge the objec- 
tion of limitation, but that under the law it was im- 
possible for him to take that step. 

The judgment-debtor is not debarred from urging 
his objection on the ground of limitation in a subse- 
quent application for execution. SRIPATI CHARAN v. 
BELCHAMBERS 2 
—— — proceedings are judicial 

proceedings 110 








Parties unnecessarily im- 
pleaded—Failure to prefer claim—Hstoppel—Civil 
Procedure Code (Act XIV of 1882), ss. 244, 278. 
Some persons, who were wrongly impleaded as de- 

fendants in execution proceedings, did net prefer any 

claim to plaintiff's attachment and sale of property 

therein: . 

Held, that they were not estopped, by the said cir- 
cumstance, from making a claim in any subsequent 
suit or proceedings. AKKAMAD MOHIDEEN V, SOWMYA 
NARAYANA AIYENAR, 9 M. L. T. 95 161 


Executor by implication—Bequest to idol— 
Shebant 764 

s Whether can be compelled to produce 

funds in the Court 1105 


Ex parte decree—Application to set aside ex 
parte decree—Applicant sued as partner but not 
served personally—Sufficient cause ~ 44 

——. Application for setting aside 

—New or old Act applicable Í 543 
Fraud—Bona fide belief 

: 599 























———— ——— Review of judgment—Suffi- 
cient cause—Summons not served—Application for 
setting aside ew parte decree beyond time 6 


Expert in handwriting—Value of evidence 
—-—, opinion of—Medical evidence 10 


Explosive Substances Act (VI of 
1908) 397 





98 
44 


Extradition Act (XV of 1903), s. 19 
(C)—Jurisdiction of Magistrate 301 


Family arrangement—Descendants of par- 
ties how far bound—Intention of parties. 

One Rupa Singh was the sole owner of a holding of 
471 kanals of land, nearly whole of which was 
acquired by him. According to his wishesa family 
arrangement was arrived at, to which his sons Suba 
Singh and Dewa Singh and grandson Kishen Singh 
son of Dewa Singh consented. Under it 205 kanals 
were allowed to Suba Singh, 109 kanais to Dewa Singh 
and 157 kanals to Kishen Singh. After the death of 
Dewa Singh, the sons of Kishen Singh sued their un- 
cle Bishen Singh for half share in the land that was 
allowed to Dewa Singh: 

Held, that the claim was not valid. In such cases 
effect must be given to the intention of the parties 
and there was no doubt that Kishen Singh was finally 
provided for without further prejudice to the rights 
of the defendant, the other son of Dewa Singh. The 
plaintifs were not justified in re-opening the matter 
and claiming any portion of the land then awarded to 
Dewa Singh. BISHEN SINGH v. JAWALA SINGH, 202 
P. L. R, 1910; 3 P, W, R. 1911 776 
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Finding returned by lower appellate Cowrt—Ques- 
tions of-fact—High Courts power to consider questions 
of fact —Remand. 

Where there has been a remand from the High 
Court to the lower appellate Court, the High Court 
in considering the finding returned by the lower 
appellate Court has no power to go into questions 
of fact. 

Beni Pershad Kauri v. Nand Lal Sahu, 24 O. 98, 
referred to. Ram DULARI v. MISRI Lat, 13 O. C. 352 

878 


Foreclosure. See MUHAMMADAN LAw— GIFT; 
REGULATION XVII oF 1806. 

— Usufructuary mortgage—Extension 

of time for payment after decree—Good canse 

| 








—~ Suit — Value for purposes of 
1125 


Foreign Court is not included in the meaning 
of Court in section 14 of the Limitation Act 645 


Forgery-~—Knowledge of applicant that the doen- 
ment was a forgery —Proof 995 


Forma Pauperis. 
Fraud—aApplication for setting aside sale 3 
Ex parte decree—Bona, fide belief. 


Where itis alleged that an ee parte decree was 
obtained by fraud and it is shown that the defendant 
did not reside at the place where the summons wags 
servet, it is not fraud on the part of the plaintiff if he 
had a bona fide belief that the defendant resided 
there, Maune Newe Ya v. ALLAGAPPA CHETTY, 3 
Bur. L. T. 15 


—— Party cannot plead his own fraud to avoid 


decree 179 


644 


Fraudulent transfer—intent to defeat one 
creditor. 

The intent which gives a creditor the right to have 
a transfer of immoveable property by his debtor 
avoided isan intentto defeat or delay his creditors 
generally and not merely an intent to defeat or delay 
one particular creditor. 

San Dun v. Ma Mein Gale, 3 L, B. R. 188; Tun Bye 
v. Me Yon, U. B. R. 1904-6, C. P. C., 8, fol- 
lowed. Ma ME Gate v. MA Saw Tne, 8 BUR. L. T. 
112 1205 


Sale by judgment-debtor to 
his mortgagee after decree—Intention of mortgagee 
not to secure his own debt but to hinder execution of 
decree—Fraud how determined. 

A obtained a decree against B in November 1906. 
B’s property was previously mortgaged to C. In 
December 1906 B sold his property to O. In January 
1907 A had the property attached in execution of his 
decree but the attachment was removed on (’s 
objection. Upon this A sued to have it declared that 
the sale to C was a fraudulent transfer made to 
hinder A in executing his decree. It was found on 
evidence that C had not purchased the property to 
secure his own debt but to hinder A from realising 
his decree: 

Held, that the sale was a fraudulent transfer. 
Marne San v. Sit Twan, 5 L. B. R. 195 965 


appeal 


See PAUPER. 
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Fugitive Offenders Act (44 and 45, 
Vic. Chap. 69), S. 13—Warrant—Endorse- 
ment thereon—Euwtradition Act (XV of 1903), s. 19 
cl. (c)—Jurisdiction of Magistrate—Discharge of 
sureties. 

Where a Magistrate failed to endorse a warrant 
after satisfying himself that it was properly issu- 
ed under sectiou 13 of the Fugitive Offenders Act, 
the arrest thereunder and the subsequent proceed- 
ings are not in accordance with law and, therefore, 
the amounts deposited by the sureties must be re- 
turned tothem, 

Section 19, clause (c) of the Extradition Act, 
empowers only a first class Magistrate or any 
Magistrate empowered by the Local Government 
in that behalf, to enforce the provisions of the Fugi- 
tive Offenders Act. Kuapr Hussain v. EMPEROR, 1 
M. W. N. 568; 8 M. L. T. 352 
Gambling Act (111 of 1867), S. 5 137 
— SS. 5, G—Searc’ conducted by 

unauthorized Police officer—Irregularity in warrant 

—Whether presumptions under section 6 arise— 

Absence of other evidence to support conviction— 

Gaming when punishable. . 

An irregularity in a warrant issued under section 5 
of the Public Gambling Act, 1867, will not per se 
vitiate a conviction following on a search made under 
it, if there is evidence on which such conviction can 
be supported without invoking the presumptions under 
section 6 of the Act. But these presumptions only 
arise when a search has been duly made under 
section 5. 

A soarch conducted by a Police officer, below the 
rank of Sub-Inspector, under a warrant issued to him 
by a Magistrate, is irreguiar and does not raise the 
presumptions under section 6 of the Act. A con- 
viction based on such presumptions, but unsupported 
by any other evidence, should be set aside. 

Empress v. Hardeo Das, A. W. N. (1884) 286; 
Sreeram Chandra Lerkan v. Bipindass, 4 0. 710; Nazır 
Khan v. Proladh Dutta, 4°C. 659 and Reg. v. 
Narayan Sundar, 5 B. H. CO. R. Cr. 1, and the judg- 
ment of Duthoit, J., in Empress v. Man Singh, A. W. 
N. (1884) 291,- followed. 

Judgment of Mahmood, J., in Empress v. Man Singh, 
A, W.N. (1884) 291, dissented from. 

Gaming is not an offence in itself but is punishable 
only when carried on in a common gaming house, or 
in a public place. 

Empress V. Musammat Kashi, 6 C. P. L. R. Cr. 17, 
relied upon. EMPEROR v. UMER Kuan, 6 N. L. R. 168 

1127 

— S. 6, presumptions under, when 

- 27 

S. IO — “Place? meaning of— 
First offence — Sentence 
Section 10 of the Gambling Act is not applicable to 

a man who merely runs away from a gambling waing. 

It must be shown that he actually played. 

The alleged gambling teok place on a privately 
owned piece of land on which fruit trees were grow- 
ing and on which land revenue was paid but which 
was unenclosed and people could pass freely through 
to and fro: 

Held, that such a place was of the same genus as 
a street or a thoroughfare within the meaning of 
section 10. 

A sentence of one month’s imprisonment for a first 
offence was considered excessive and altered to one of 
a fine of Rs. 30. 














arise 
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Gambling Act—concld. 


Ah Kon v. King-Emperor,2 L. B. R. 195; 1 Cr. L. 
J. 461, referred to. ON Ban v. EMPEROR, 3 Bur. L. 
T. 121 i 949 
—— s II 988 
Garnishee proceedingS—Notice toa firm 

to pay into Court debt due to judgment-debtor—Debt 

due by individuals composing the firm and not by the 
fom—Material irregularity—Presidency Small Cause 

Courts Act (XV of 1882), ss. 36, 38 and r. 223— Re. 

hearing —Orders in contested swits—Ex parte order 

in garnishee proceedings—Revision—Cwil Procedure 

Code (Act P of 1908), s. 115. 

Where the Registrar of the Madras Court issued 
notice, in garnishee proceedings, to a firm to pay into 
Court the amount of a debt due to the judgment- 
debtor while the debt was due not by the firm but by 
the individuals composing the firm and notice was 
issued not to the individuals, but to the firm: 

Held, that the Registrar acted with material 
irregularity so as to justify interference by the High 
Court in revision under section 115 of Act V of 1908. 

(2) that as the order was one passed hy the 
Registrar ew parte in garnishee proceedings to which 
neither section 38 of the Presidency Small Cause 
Courts Act nor rule 223 of the rules framed there- 
under applied, the aggrieved party was entitled to go 
to the High Court direct in revision without applying 
for a re-hearing by a full Court of the Small Cause 
Court. MURUGAPPA OneTtTY v. RANGANAYAKULU 
Cuetty, 9 M. L. T, 98; 2 M. W. N. 52 


General Clauses Act (X of 1897), 
S. 6 (c) 999 
Gift. See Cusrom; HINDU Law; MUHAMMADAN Law; 
SUCCESSION. 

Agreement that land would go to a shrine 
on the death of persons who were parties to the 
agreement—Gift in favour of shrine by one of the 
parties — Suit to question the gift by another party 
231 


Buddhist Law—Possession 1200 

Deed of gift—Attesting witnesses—Donor’s 

signature not witnessed by attestators—Validity of 

gift 887 
Government of India Act, 1858, (2 

& 22 Vic. Chap. 106), s. 65 1129. 


Government promissory-note-—Ne- 
gotiable instruments — Negotiable Instruments Act 
(XXVI of 1881), ss. 18, 50, 118 cl. (a)—Transfer— 
Presumplion of passing of consideration—Burden of 
proof—Claim against estate of dead person —Hvidence 
of plaintif —Cor oboration. 

Government promissory-notes come within the 
definition of ‘negotiable instruments’ in section 13 of 
the Negotiable Instruments Act which was intended 
to apply to them. 

Consequently the presumption is that a transfer of 
such note was made for consideration, and the onus, 
therefore, is in the first place upon the transferor to 
establish that the transfer by him in favour of 
another was without consideration. 

When an attempt is made to charge a dead person 
ina matter in which, if he were alive, he might have 
answered the charge, the evidence ought to be looked 
at with great care. The burden of proof in the 
first instance in such a case lies upon the plaintiff, but 
it is not impossible that he may without any 
corroboration discharge the burden, 
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Government promissory-note— 
_ concld. 


Inve Garnet, Gandy v.: Macaulay, 31 Ch. D. 1 at p. 


17 ; 50 L. T. 172; 32 W. R. 474, followed. HIRA LAL 
v., RAJ KUMAR, 12 0. L. J. 470 796 
Grant—Presumption—Interest 826 





Grant of land by Collector—Favourable as- 
sessment —Long occupation by grantee—Sudden en- 
hancement of assessment by Government—Illegality. 
Where lands were granted by the Colector, 

whether with or without authority, at a favourable 

rate ofassessment, and the grantee enjoyed them 
on such conditions for nearly a hundred years, and 
then full assessment was levied by Government : 
Held, that the imposition of the full assessment was 
illegal and could not be levied. SECRETARY OF STATE 
v. NARASIMHACHARIAR, 8 M. L. T. 378 60 


Guarantee—Agreement to advance money for 
litigation—Conditional promise 500 


Guardian of minor widow—Father—Distant re- 
lation of husband—Test—Welfare of minor 785 


——’S possession 639 


Guardian and Ward—Guardian, power of 
District Judge to order prosecution of—Appeal 


248 
Guardians and Wards Act (VIII of 
1890)—Quardian and Ward—Guardian, power of 

District Judge to order prosecution of —Appeal. 

Upon an appeal against an order passed by the Dis- 
trict Judge, directing prosecution of a person who 
was appointed guardian of a minor and required to 
furnish security: 

Held, that the order was not appealable. 

Held, further, that the District Judge had no juris- 
diction to pass the order which must be reversed and 
set aside as ultra vires. SITAL PRASAD v. JESI Bal, 88 
P. L. R. 1910 248 
n S. I7—Guardian of minor 

widow—Father—Distant relation of husband—Test— 

Welfare of minor. 

The real test, which a Court has to apply in the 
appointment of a guardian of a minor, is that laid 
down in section 17 of Act VIII of 1890. The Court 
must see what will be for the welfare of the minor. 

Where a childless minor widow was living happily 
with her father: 

Held, that the father should, be appointed her 
guardian in preference to a distant relation of her 
deceased husband. 

Khudiram Mookerji v. Bonwari Lal Roy, 16 C. 584, 
referred to. Tora Ram v. RAM Cuaran, 7 A. L. J. 
1149 785 


Gujarat Talukdars Act (Bom. Act 
Vi of 1888), S. 31—‘Talukdari estate” mean- 
ing of—Wanta lands, nature of —Alienated land. 
Wanta lands are lands held by Rajputs, who after 

the Muhammadan conquest of Gujarat, received one- 

fourth of the land of certain villages on condition of 
keeping o: der in those villages. The lands are held 

either rent-free or at a small quit-rent. h 
Dolsang Bhavsang v. The Collector of Kaira, 4 B. 

367, referred to. 

Where Wanta land is entered asalienated land 
under the Land Revenue Code, it cannot be treated as 
land held upon Talukdari tenure in the strict sense 
of the word, 
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The words ‘Talukdar’s estato’ in section 31 of the 
Gujarat Talukdars Act are used ina technical senso 
limited to the Talukdar’s interest in tho estate held 
by him by reason of his status as a Talukdar. 

Khodabhai v. Chaganlal, 9 Bom. L. R. 1122; Bicha- 
bha v. Vela Dhanji, 11 Bom. L. R. 736; 3 Ind. Cas. 
773; 34 B. 55, referred to. TALUKDARI SETTLEMENT 
OFFICER v. CHHAGAN LaL, 12 Bom. L. R. 903 624 


Habeas Corpus-—Writ—Person illegally or 
improperly detained —Powers of Court 93 
Handwriting—Escpert, value of evidence. 
The opinion of an expert in handwriting should be 
received with great caution and should not be relied 


upon unless corroborated. PUNJAB NATIONAL BANK 
Lrp. v. MERCANTILE BANK or INDIA LTD. 98 


Hereditary office—Enjoyment of emoln. 
ments without possession of office—Adverse posses. 
sion—Plaintiff’s family entitled to beneficial enjoy- 
ment of property—Limitation—Starting point 

998 

High Court, meaning of, in reference to appeals 

against convictions of European British subjects 
873 
—_— Original Side—Extraordinary Civil 
Jurisdiction—Vakil—Right to appear 





Power to re-admit Legal Practitioner 
removed for misconduct 08 


Highway—Public user—Dedication—Unrestricted 
dedication, presumption as to—Burden of proof — 
Rival religious sects—Marching in procession with 
music on a highway - Hindu temple—Dedication by 
trustees, presumption of. 

Dedicatten must be presumed from the user by the 
public of a thoroughfare as a highway, whoever was 
the owner of the soil at the time of dedication. 

Reg. v. East Mark, 75 R. R. 653; 11 Q. B. 877; 17 
L. J. Q. B. 177; 12 Jur. 322 and Turner v. Walsh, 6 
App. Cas. 636; 50 L. J. P. O. 55; 45 L. T. 50, referred 
to. 

The rule of English Common Law that dedication 
of a highway arises by the fact of the private owner- 
ship of the soil does not apply to India. 

Where a Hindu temple stood on such highway 
there is no presumption that the dedication was by 
the trustees of the temple any more than that the 
common owner of the site of the temple and of the 
road founded the temple and gave it the siteand 
dedicated the highway to the public. 

Where there has been a general user by the 
public, a dedication without reservation would be 
presumed, if that was possible, and the burden of 
proving the reservation will lie on the party contend- 
ing for it. 

Ballard v. Dyson, 9 R. R. 770; 1 Taunt 279; Poole 
v. Huskinson, 63 R. R. 782; 11 M. and W. 827 and 
Marquiss of Stafford v. Coyney, 7 B.& 0. 257; 5 L.J. 
(o. s.) K. B. 285; 31 R. R. 186; Reg. v. Pratt, 99 R. 
R. 792; 4 E. & B. 860; 8 C. L. R. 686; 24 L. J. M. C. 
113; 1 Jur. (N. s) 681; 1 Dear C. C 502;3 W. R. 
372: 25 L. T. (0. s.) 65; Harrison v. Duke of Rutland, 
(1893) 1 Q. B. 142 ; 62 L. J. Q. B. 117; 4 R. 155; 68 
L. T. 385; 41 W. R. 232; 57 J. P. 278; Hickman v. 
Maisey (1900), 1 Q. B. 755; 69 L. J. Q. B. 511; 82 L. 
T. 321; 43 W. R. 385, referred to. 


1972 
Highway-—conecla, 


Though the proper use of a highway is for passing 
and ve-passing and user for any other purpose may 
amount to a trespass, marching in procession with 
music is not an excessive use of a highway. 

Sadagopachariar v. Krishnamurti, 30 M. 185; 4A. L. 
J. 333; 11 C. W. N. 585; 50. L. J. 566; 17 M. L.J. 
240; 9 Bom. L. R. 663; 2 M. L. T. 204, referred to. 

“ gadagopachariar v. Rama Row, 26 M. 376; Kanda- 
sawmy Mudali v. Subramanyya Mudali, 32 M. 478; 6 
Ind. Cas. 716 and Maunady Mudali v. Nallaya Govin- 
dan, 32 M. 527; 6 M. L. T. 285; 19 M. L. J. 467; 4 
Ind. Cas. 870, followed. 

Though property vested in trustees cannot be pre- 
sumed to have been dedicated as a highway, where 
such dedication would be contrary to the purposes of 
the trust, a procession with music by Mahomedan 
inhabitants will not, in the absence of evidence, con- 
travene the purposes of the trusts of a Hindu temple, 
even assuming that the dedication was by the trustees 
of the temple. 

Rew v. Inhabitants of Leake, 39 R. R. 521 at p, 529; 
5 Bar and Ad. 469; 2 N. and M. 583; Neaverson Y. 
Peterborough Rural Council, (1902) 1 Ch. 557 ; 71 L. 
J. Ch. 378; 89 L. T. 738; 50 W. R. 549; 65 J. P. 404, 
referred to. VIBUDAPRIYA v. Esoof SAHIRB, 1 M. L. T. 
779; 20 M. L. J. 879; 9 M. L. T. 44 175 


Hindu Law- Hindu proprietor of firm gifting a 
share in business to nephews—Business continued 
by all— Contractual partnership—Hindu Law trad- 
ing partnership—Trading business carried on by 
Hindus not members’ of a joint family—Survivor- 
ship—Dissolution by death— Presumption in favour 
of continuation 

— Adoption — Adopted son—Agra 
Tenancy Act (II of 1901), s. 22—Male lineal descen- 
dant, 

A son duly adopted according to the Hindu Law 
must be treated as a male lineal descendant within 
the meaning of section 22 of the Agra Tenancy Act, 
1901. 

Nandan Tewari v. Raj Kishore Rai, S. D. No. 5 of 
1904, approved of; Bhura v. Shahab-ud-Din, 5 A. L. J. 
77; A. W. N. (1908) 37; 30 A. 128, referred to; Wit 
Bhan v. Suba, 40 P. R. 1894; Fatteh Muhammad v. 
Musammat Jiwan, 43 P. R. 1895, distinguished. KALIAN 
v. CHHEDU SINGH 2 











- -Agreement by ewpectant 
heir—Payment of money to adoptive nother to 
induce her to adopt—Illegal—Debts incurred for such 
payment not binding on sons—Liability of adopted 

_ son to pay the debts of natural father—Father incom- 
petent to gift or sell immovable joint ancestral pro- 
perty—-Gift, revocation of —Texts relating to revoca- 
tion of gift. - 

An agreement by an expeotant heir with roferenco 
to property which he hopes to get after his adoption 
is invalid and inoperative according to Hindu Law. 

Sham Sunder Lal v. Achhan Kunwar, 25 I. A. 183 at 
p. 189; 21 A. 71;2 C. W. N. 729; Samsudin v. Abdul 
Hussein, 31 B. 165 at p. 174; 8 Bom. L. R. 781, 
referred to. 

Where ona Hindu’s death, adoption is made by his 
widow, it must be made by her, without any coercion, 
free from any corrupt motive, and with an eye solely 
to the fitness of the boy to be adopted to fulfil the 
religious and secalar duties binding onason. That 
object is likely to be frustrated, if she isinduced to 
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adopt a boy out of greed for money and~for pecuniary 
benefit to herself. If she is so induced, the money 
paid to her is a bribe, which is candemned by all 
Smriti writers as an illegal payment. Ifthe money | 
so paid is borrowed by the natural father of the 
adopted boy, the debt contracted as it is for an 
illegal purpose, will not bind the sons‘of the borrower. 

An adopted son is under no pious obligation to- 
satisfy the debts of his natural father, whose son he 
ceases to be by his adoption. 

A Hindu father is not competent to make a gift of 
property, which is immoveable and is joint ancestral 
estate. 

The texts of Hindu Law, showing that a gift once 
made cannot be resumed, if it is to a benefactor or to 
a father, apply as between the donor and the donee 
and rolate to property which it was competent for 
the donor to give away. They cannot affect the joint 
ancestral estate of a Hindu and his sons. 

A Hindu father is not competent to sell joint 
ancestral property to the detriment of his sons, 
except for an antecedent debt, which had beer 
contracted by him for a purpose, neither illegal nor 
immoral. SITARAM PANDIT v. HARIHAR PANDIT, 12 
Box. L. R. 1910 


——Adoption— Adoption of son after 
death of natural father and succession to inheritance— 
Whether son loses inheritance. 

Where a son has been adopted after the death of 
his natural father, and has succeeded to the inherit- 
ance, he does not, by subsequent adoption into 
another family, lose the inheritance so as to relegate 
it to the widow or other heirs of his natural father. 

Birbhadra Roth v. Kalpataru Panda, 1 O. J.. J. 388, 
referred to. RAMPEAR RAI v. BHOGIA 713 


—— — Alienation by a widow of ker ` 
rights—Suit by reversioner—No cause of action. 

Whore a widow alionates her life-interest in the 
property, the reversioner has no cause of action as it 
in no way affects his rights. PANDA VENKAMMA_v. 
Panpa Parra, 1 M. W. N. 564; 8 M. L. 7.320 298 





_ by widow not binding on 
reversioners— Validity of alienation during widowhood 
—Re-marriage of widow, effect of, on alienee’s rights 
—Hindu Widows Re-marriage Act (XV of 1856), 

s. 2. 

Analienation bya Hindu widow, which is not for 
purposes binding on the reversion, is only good during 
widowhood and to the extent of her limited interest 
as widow. The alienation ceases to be binding on 
the reversioner on her re-marriage, tho widow’s Jife- 
interest also lapsing on that event. 

Sreeramulu v. Krishiiamma, 23 M. 143 atp. 165 
12 M. L. J. 197, Nitaya Madho Das v. Srinath Chandra 
Chuckerbutty, S C. L. J. 542 and Ramakrishna v. 
Tripura Bhai Kuppusawmi, 83 B. 88; 10 Bom. L. R. 
1029; 1 Ind. Cas. 647, referred to. MUTHU NAICKEN 
v. SRINIVASA AIYANGAR, 9 M. L. T. 99; 2 M. W. N. 82 

269 
by widow, father or manag- 
er— Decree passed against widow under Registration 

Act (XVI of 1864), effect of. 

A Hindu widow is entitled to the entire net in- 
come of the estate after the payment of peishcush and 
other similar charges and is not bound to pay her hus- 
band’s debts ont of her income. 
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Ramaswami Chetty v. Mangaikarasu Nachiar,18 M. 
113; Debi Dayal Sahoo v. Bhan Pratab Singh, 31 C. 
433 ; 8 C. W. N. 408, referred to. 

It cannot be laid down as an absolute proposition 
that a Hindu widow is not entitled to agree to the 
payment of compound interest. It must depend on 
the exigencies ofthe circumstances in whicha loan 
is incurred whether a provision for the payment 
of compound interest by a widow should be held to be 
reasonableor otherwise. 

Hurro Nath v. Randhir Singh, 18 O. 811 at p. 315, 
referred to. 

A Hindu father or manager of the family or a 
widow may, in certain circumstances, bind the en- 
tire estate by his or her dealings. Tho father 
can sell or mortgage not only his own share but 
that of his co-parcener sons for debts which are 
not shown to be immoral or illegal. The manager 
of the family can deal with the family property 
including the shares of the other members of the 
family for proper family purposes. A Hinda widow 
is entitled to sell or charge the entire interest in 
the family property—her own as well as that of re- 
versioners—for legal necessity. In any of these cases, 
the title of the alienee cannot be impeached, nor in a 
case where the purchaser or mortgagee made bona fide 
inquiries and satistied himself as to the necessity for 
which the alienation was made. 

In the case of a sale, it makes no difference 
whether it was effected by a conveyance or took 
place ata Court auction in execution of a decree. 
When the sale is in execution of a decree, and 
the co-parceners or reversioners intervened in the 
proceedings in execution, and the question was 
raised and decided in their presence that their in- 
terests were also liable to be sold, they would 
not afterwards be allowed to re-open the ques- 
tion as to the character of the debts. A fortiori they 
would be precluded from raising such question if they 
were parties to the suit. 

In the case of a widow, if the suit for recovery 
of debt incurred by her husband was instituted 
in the life-time of her husband and revived on 
his death against the widow in her representa- 
tive capacity, or the decree in respect of such 
a debt was obtained against her husband and 
executed on his death against the widow as re- 
presenting the estate, or the decree itself was 
in respect of the estate and there was nothing 
fraudulent in the conduct of the widow, the 
reversioners would be concluded by the proceed- 
ings so far as liability of their interests being sold 
under the decree is concerned. But it may be that 
even in such cases the interests of the co-parceners or 
the reversioner, though liable to be sold, were not in 
fact brought to sale, however strong the presumption 
might be to the contrary. 

If the co-parceners or reversioners were not par- 
ties to the suit, and the head of the family or the 
widow was not sued as representing the estate, 
and the décree was not against the estate, but 
a personal decree, and the co-parceners or rever- 
sioners were not joined in the execution proceed- 
ings, it would be open to them to contend that 
the judgment debt was not such that their shares 
or interests could be sold in execution there- 
of. Even if the debt be found to be, in fact, 
immoral or illegal or not incurred for legal ne- 
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cessity, a bona fide purchaser oftho entire interest 
at a sale in execution of a decree founded on that 
debt will be protected, if he can show that he 
made proper inquiries and satisfied himself as to tho 
character of the debt, though, in fact, he might hare 
been deceived. 

However that may be, if the foundation of the 
decree be a debt of the proper character, for 
which the widow could have bound the entire 
interest, it is clear, that evon if the decree is 
based on the widow’s contract and does not give a 
charge on the husband’s estate, and the rever- 
sioners had not been made parties to the suit 
or execution proceedings, the decree-holder would bo 
entitled to have the entire estate sold, and if, in fact, 
the entire estate was sold and bought by the pur- 
chaser, the reversioner could not defeat the purchaser. 

The real question, therefore, in these cases is what, 
in fact, was put up for sale and sold or, putting it 
most in favour of the reversioner, what was liable 
to be sold and what, in fact, was actually sold. In 
investigating this question, the Court is not con- 
fined to any one fact. The sale certificate is, no 
doubt, the most important as the instrument con- 
ferring title but is not couclusive. The frame of 
the suit, the judgment, the decree, the execution 
proceedings, the advertisements for sale, the ade- 
quacy or inadequacy of the purchase-money and the 
conduct of the parties are all circumstances which 
may legitimately be considered in an inquiry of this 
nature. 

Nugender Chunder Ghose v. Sreemuty Kaminee Dossee, 
11 M. I. A. 241; 8 W. R. 17; General Manager of Dhur. 
bhanga Raja v. Maharaja Kumar Rampat singh, 14 M. 
1. A. 605, 17 W. R. 459; 10 B. L. R. 294; Baijun Doobey 
v. Brij Bhookun Lall Awasti, 1 ©. 188; 24 W. R. 306; 2 
I. A. 275; Jogul Kishore v. Jotendra Mohun Tagore, 100, 
985; 11 1. A. 66; Suraj Bunsi Koer v. Sheo Prasad Singh, 
5 U. 148; 4 ©. L. R. 226; 6 I. A. 88; Deen Dayal Lal v. 
Jugdeep Narain Singh, 3 C. 198; 10. L. R. 49; 4 I. A, 
247; Nanomi Babuasin v. Madun Mohun, 13 O. 21; 13 I. 
A. l; Simbunath Pande v. Golap Singh, 140. 572; 14 I. 
A. 77; Pettachi v, Chinnatambiar, 10 M. 241; 14 I. A. Bd; 
Daulat Ram v. Mehrchand, 15 ©. 70; 14 I. A. 187; Ma- 
habir Prasad v. Moheswar Nath Sahai, 17 C. 584; 17 
I. A. 11; Abdul Aziz Khan v. Appayaswami Naickar, 27 
M. 131; 6 Bom. L. R. 7; 8C. W. N. 186; 311 A. 1; 
Jiban Krishna Roy v. Brojo Lal Sen, 80 C. 550; 6 Bom, 
L. R. 428; 30 I. A. 81, referred to. 

Narana Maiya v. Vasteva Karan, 17 M. 208; Giribala 
Dassi v. Srinath Chandra Singh, 12 C. W. N. 769, dis- 
sented from. 

Veera Soorappa Nayani v. Errappa Naidu, 29 M. 484, 
1 M. L. T. 283; 16 M. L. J. 499; Srinath Dass v, 
Haripada Mitter, 3 O. W. N 637; Devji v. Sambhu, 24 
B. 135, approved. 

On the question whether a decree passed against 
a Hindu widow under the special provisions of the 
Registration Act (XVI of 1864) was binding on the 
reversioners, and to what extent: 

Held, that though it was settled law that under 
that Act only a simple money-decree and not a 
mortgage-decree could be passed, yet under the 
circumstances of the case, the debt was chargeable 
on the estate and the entire reversion passed under 
the decree, 

Boistub Churn Digputty v. Gobind Pershud Tewaree, 
18 W. R. 208 and Ram Pershad Singh v. Nirbhog Singh, 
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19 W.R. 24; 11 B. L. R. 76 and Akhe Ram v. Nand 
Kishore, 1 A. 236, referred to. VEERABADRA AIYAR v. 
MARUDAGA, 1 M. W. N. 799; 9 M. L. T. 235 1072 


—————— Ancestral estate—Gifi by 
Jather— Whether binding on the son. 
A gift of a portion of the ancestral estate by the 
father is not binding on the son and he can impeach. 
Kamaksht Ammal» v. Chakrapany Chettiar, 30 M. 452 


17 M. L.J. 405; 3 M. L. T. 23, referred to. ? OHINNAYA 
v, COLLECTOR OF SALEM, 8 M. L. T. 290 391 
Debt due by father—Decree 


against father—Division effected between father and 

sons before date of suit—Euecution—Attachment of 

sons’ properties—Claim by sons—Release of attach- 

ment—Sutt by decree-holder against sons under s. 283, 

Civil Procedure Code (Act XIV of 1882)—Partition, 

whether can be impugned. 

Plaintiff, who had obtained a decree against a Hindu 
father, attached the properties of hissons, in execution. 
The sons preferred a claim which was allowed. The 
plaintiff then sued the sons under section 283, Civil 
Procedure Code (Act XIV of 1882), for a declaration 
that their properties were liable to be attached in exe- 
cution of his decree. He impugned the partition deed 
between the sons and their father as fraudulent: 

Held, that in a suit, under section 283 of Act XIV 
of 1882,no declaration can be made that plaintiff 
could proceed against the properties of the sons in 
execution, as the suit is not to obtain a decree against 
the sons on the old cause of action for recovery of the 
debt but for a declaration that the old decree could be 
executed against their share after a valid partition. 
LAKSHMANA CHETTYAR V. GOVINDARAJULU CHETTYAR, 
1 M. W. N. 565; 8 M. L. T. 349 I3I 
S—Agreement by expectant 
heir—-Payment of money ro adoptive mother to 
induce her to adopt—TIllegal debts incurred for 
such payment not binding on sons—Liability of 
adopted son to pay the debts of natural father 

625 

—— Liability of sons for fathers 
debts—Hatenb of liability—Antecedent debt—Con- 
sideration—Onus of proof—Debt contracted for 
daughter's marriage, whether binding on the brother. 

A debt incurred by a Hindu father, which is not 
shown to be immoral or illegal, is, even during the 
life-time of the father, binding upon the son’s 
interest in the family property, and an alienation 
voluntarily or involuntarily made to discharge the 
debt is binding on the son. 

Chidambara Mudaliar v. Koothaperwmal, 27 M. 326; 
14 M. L. J. 181, referred to. 

The son may also be sued with the father for a 
debt contracted by the latter, anda decree obtained 
against both, though not executable against the son 
personally, will preclude the son from bringing a 
separate suit to establish that the debt was for an 
illegal or immoral purpose. 

Periasami Mudaliar v. Seetharama Chettyar, 27 M. 
243 ; 14 M. L. J. 84 (F. B.), referred to. 

In such a suit where the consideration for the debt 
is alleged to be based on the earlier debt and cash 
advanced on the date of the transaction, it is for the 
son to make out that the advance was not in fact 
made, or that he was not liable for the original debt 
under the pious obligation doctrine or that there was 
no family necessity for the further advance. 
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A debt contracted by a non-Brahmin Hindu 
manager of a joint family, for the marriage expenses 
of his daughter, is binding on the other co-parceners 

S. A. No. 1806 of 1907, followed. 

Govindarajulu Narasimham v. Devarabhatta Ven- 
katanarasaya, 27 M. 206, distinguished. MALAYANDI 
GouNDAR v. SUBBARAYA VANAKARAYA, 2 M. W. N. 50; 
9 M. L. T. 163 85 
—Debuttar property—Perform- 

ance of. debsheba from income—Whether evidence of 

property being debuttar—Changing character of 
debuttar property —Method of treatment by members 
of family. 

Tt is not sufficient proof of lands being debuttar if it 
is only proved that out of the income of the lands 
the debsheba was performed. 

Doorganath Roy v. Ram Chunder Sen, 2 ©. 341; 41. 
A. 52; and Abhiram Goswami v. Shyam Charan 
Nandi, 36 C. 1003; 10 C. L. J. 284; 14 0, W.N. 1; 4 Tnd. 
Cas. 449; 6 A. L. J. 857; 11 Bom. L. R. 1234; 19 M. 
L. J. 580, relied upon. 

A debuttar property may change its character by 
reason of any method of treatment adopted towards 
it; that is, by the conduct of the members of 
a family. Properties at one time debuttar may, by 
common consent, be converted into secular properties. 

Gobind Kumar v. Debendra Kumar, 12 O. W, N. 
98, followed. DHARMA Das v. Gosta Beary 894 


—Gift—Revocation—Joint immove- 
able ancestral property 


—— in favour of idol not consecrated 

















—Validity. 

A gift made by a Hindu in favour of an idol which 
has not been duly consecrated is a valid gift. 

Mohar Singh v. Het Singh, TA. L. J. 296; 32 A. 337; 
5 Ind. Cas. 584; Bhupati Nath Smr ititirtha v. Ram 
Ial Mitra, 37 C. 128; 10 C. L. J. 355; 14 Ġ, W.N. i8; 
8 Ind. Cas. 642, followed. CHATURBHUJ v. CHATERJIT, 
8 A. L. J. 34 8 











—Impartible zemindari— 
Liability of same in the hands of successor for 
decree-debts of the previous holder—Court of 
Wards 








_ Debt contracted by holder— 
Holder divested of estate by a subsequent adoption— 
Simple loan —Liability of estate for the loan in the 
hands of the successor (adopted son)—Reasonable 
inquiry by lender—Representations of borrower. 

Tn the case of an impartible Zemindari the unsecured 
debt of the Zamindar, not incurred for family 
necessity, is, equally with his secured debts, recover- 
able from the estate in the hands of the next heir 
taking by survivorship. 

Nachiappa Chettiar v. Chinnasami Naicker, 29 M. 
453 ; 16 M. L. J. 389; 1 M. L. T. 272, dissented from, 

Rajah of Kalahasti v. Achigadw, 80 M. 454; 17 M. L. 
J. 367, and Zamindar of Karvetnagar v. Tirumalai. 
Tirupathi Jc Devastanams, 32 M. 429; 19 M. L. J. 401i 
2 Ind. Cas. 18, referred to. 

A simple money debt contracted by the holder of 
an impartible estate for the time being, is binding on 
a person, who succeeds to the Zamindari by virtue of 
his adoption to the deceased holder, and on the estate 
in his hands. 

Reyalle Jogayya v. Venkatarathanama, 20 M. L.J. 
412; 7 M. L. T. 112; 5 Ind. Cas, 271, referred to. 
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Though the execution of a promissory-note by the 
holder of an impartible Zamindart might suggest 
prima facie thatthe creditor looked to his personal 
credit, it is still competent to him to show that the 
estate was intended to be bound as well. : 

The lender, to entitle him to obtain a decree, has 
to show thathe made reasonable inquiries as to the 
necessity for the loan, which ordinarily must be 
something more than the mere representations of the 
borrower, though such representations are generally 
sufficient to shift the onusfrom the lender to the 
person impeaching the debt or alienation. 

Hanooman Persaud Pandey v. Musammat Koonwaree, 
6 M. I. A. 393; 18 W. R. 81, note, referred to. 

The principle of the decision in Hanooman Persaud 
Pandey v. Musammat Koonwaree, 6 M. I. A. 393, applies 
alike to a simple loan as to an alienation, 

Kotta Ramasami Chetty v. Bangaru Seshamma 
Nayanivaru, 3 M. 145, followed. MAHARAJA jor 
BOBILLI v. KAMINAYANI BANGARU, 9 M'L. T. 155; 2 
M. W. N. 101 860 


—— ——Impartible zemindari— 
Will—Disposition of impartible Zemindari— Validity. 
An impartible Zamindari may be disposed of by the 

Will of the Zamindar, whether the heir-ab-law is his 

son or his brother. 

Siva Subramania Naicker v. Krishnammal, 18 M. 287, 
referred to. MUTHUSAWMI NAICK v. SANGARAMMAL, 
9 M. L. T. 59 332 
—dJoint family—Alienation— 

Member born after alienation—Right to question 

alienation, 

A member of a joint Hindu family, born after an 
alienation of the family property, cannot question the 
alienation. 

Chattarpal Singh v. Natha, A.W. N. (1906) 26; 
8A. L. J. 38, followed. 

Harrodat Narain Singh v. Beer Narain Singh, 11 W. 
R. 480; Bunwari Lal v. Daya Ram,13C. W. N. 815; 
1 Ind. Cas. 670, referred to. CHUTTAN LAL v. KALLU, 
8A. L. J. 15 











— ———Debt—Legal necessity—Mar- 
riage expenses of a son—Marriage, obligatory charac- 
-ter of—Samskara. 

The marriage of a junior member of a co-parcenary 
body isa family purpose. Where it is reasonably 
necessary on the part of a prudeut manager to borrow 
money for expenditure on such marriage, the transac- 
tion will bind the co-parceners. 

A debt borrowed for defraying the expenses of the 
marriage ofa son is recoverable from the family 
property as having been incurred for a family purpose 
in case of necessity. Mahadeva Pandia v. Rama 
Narayana Pandia, 13 M. L. J. 75; Saravana Tevan v. 
Muttayi Ammal, 6M. H. ©. R. 871; Gharibullah v. 
Khalak Singh, 25 A. 407; 7 C. W. N. 681; 5 Bom. L. 
R. 478; 30 I. A. 165 (P. C.); followed. 

Govindarazulu Narasimham v. Devarabhotla Ven- 
katanarayya, 27 M. 206, dissented from. 

Marriage is a Samskara or initiatory ceremony 
amongst Sudras and as such it ought to be performed 
in their case. 

An entry into the order of house-holder is obligatory 
on all the twice-born. Marriage is a fixed alternative, 
that is, compulsory when certain conditions exist, and 
not an alternative to be chosen according to pleasure. 
Qovindarazulu Narasimham v. Devarabhotla Venkata- 
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narasayya, 27 M. 206, dissented from. DEVULAPALL 
v. Ponavarary, 20 M. L. J. 855; 9 M. L. T.26 195 
— Joint family — Mitakshara— 

Mortgage by father—Legal necessity — Debt—Pre- 

emption decree—Money borrowed for complying with 

pre-emption decree—Iiability of son—Alienation— 

Application of money, creditor not to see to. 

A pre-emptive decree providing, as it does, that 
the decree-holder should acquire the property on 
payment of the purchase money, isa debt, and if a 
Hindu father, in order to comply with such decree, 
borrows money and mortgages the ancestral pro- 
perty, his sons are bound by such mortgage. 

A creditor, who has made honest and reasonablo 
inquiry as to the object of the loan he advances to a 
Hindu father, is not bound to see tothe actual 
application of the money. NATHU v. KUNDAN Lat, 
7 A. L. J. 1182 83 

















Separation of one co-parce- 
ner—Virtual separation—Actual separation—Pre- 
sumption—Application by co-parceners for mutation 
of their respective shares, effect of—Disruption of 
family property—Evidence of jointness after 
partition —Re-union —Khatri residents of a town 
—Presumption of jointness among  brothers— 
Alienation by Hindu father—Self-acquired property 
—Succession—Widow cannot succeed as heir to her 
husband’s share by survivorship 9 
property—Gains of 
general education—Gains of post obtained through 

family credit—Limitation Act (XV of 1877), Sch. 11, 

arts. 120, 127, 144, 

M and his sons sued the executors of his brother 9 
for recovery of property devised by S, impleading 
the other members of the joint family as co-defend- 
ants, claiming that the same was joint family pro- 
perty or, in the alternative, that it had been thrown 
into the joint stock by S. It was proved that M was 
the manager of the joint family money lending 
business, that S was a member of the joint family, 
that S after he had received a general education was 
first employed as a pleader’s clerk and subsequently 
as a broker, that S had himself commenced money 
lending and kept separate regular accounts of his 
money lending business by a separate clerk at a 
separate place of business, that M had got a rough 
memorandum from § stating that S was ready to 
join his property with the family property and take 
his share from it, that S had subsequently separated 
in messing, and expressly claimed his property to be 
his separate self-acquired property; and that S died 
having disposed by Will of his movable and immov- 
able property as his separate self-acquired property: 

Held, (1) that article 127 of the Limitation Act 
applied to the case, and not articles 120 and 144; 

(2) that in all the circumstances of the case tho 
burden of proof as to the property being joint was 
rightly placed on the plaintiffs; 

(8) that the gains of a special education for a special 

profession should be considered joint family property, 
and not the gains of a general education; 
, (4) that gains of the post obtained through family 
guarantee or credit should not be regarded joint 
family property, nor was there anything to show that 
property acquired through such guarantee or credit 
should necessarily be regarded as acquired with 
‘detriment to the estate’ which is the test of joint 
family property 
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(5) that the plaintiffs had failed to prove that S 
joined his property to the common ancestral property 
except the additions made by S to the family 
dwelling house. METHARAM t. RevAcHAND, 4 S. L. R. 
161 930 


Kutchi MemonS—Iav pre- 
vailing in Gujarat—Widow—Nature of her estate in 
movables—Right of daughter to restrain waste of 
movable property. 











The Kutchi Memong are governed in matters of 
succession and inheritance by the Hindu Law 
obtaining in the Gujarat Division of the Bombay 
Presidency. 

The widow of a Kutchi Memon has an absolute 
estate in the movable property inherited from her 
husband. 

Pranjivandas v. Devkuvarbai, 1 B. H.C. R. 180; 
Bechar v. Lakshmani, 1 B. H. O. R. 56; Lakshmibai v. 
Gunpat, 4 B. H. C. R. p. 163; Lalchand v. Gumtibai, 
8 Bom. H. C. R. 156; Tuljaram v. Mathuradas, 5 B. 
670; Sakrabai v. Maganlal, 26 B. 220; 3 Bom. L. R. 
738; Chamanlal v. Ganesh, 28 B. 457; 6 Bom. L. R. 
460, followed. 

This absolute estate does not, however, include the 
power of willing away the property at death. Thakoor 
Deyhee v. Rat Balukram, 11 M. I. A. p. 189 at p. 175; 
2 Ind. Jur. (N. s.) 106; 10 W. R. (P. ©.) 3; Bhugwan- 
deen v. Myna Baee, 11 M. I. A. 487 at p. 511;9 W. R. 
(P. C.) 23; Godadhar Bhat v. Chandrabhagabai, 17 B. 
690, relied upon. 

The daughter of a deceased Kutchi Memon cannot 
sue for an injunction restraining his widow from com- 
mitting waste of the sale proceeds of the trade busi- 
ness of the deceased. HALIMA v. ASIBAI, £98. L. R. 
TI 214 


—Proof of self-acquisition—Admission 
that some properties are ancestral—Burden of proof. 
Where the question was whether certain properties 

ef a Hindu were his separate properties, and the 

person alleging them to be his separate properties 
admitted that a part of them were ancestral; 

Held, that the burden of proof lay upon him to show 
that particular properties were acquired without the 

aid of ancestral property. MIDUATHA PERUMAL v. 














PERUMAL ‘NAIcK, 8 M. L. T. 268 152 
——— Sapinda—Widow or mother re- 
marrying 1146 
—Stridhan. See Hinnu Law— 

Winow. 





Widow — Acquisition of property 
from maintenance savings—Property sold by rever- 
stoner—Suit against reve: stoner —Amendment—Alter- 
ing the character of suit. - 
In a suit forthe recovery of property, which a 
widow had purchased out of monies paid to her for 
maintenance and which had been sold to the plaintiff 
by the reversioners of the widow, the plaintiff cannot 
be allowed to change the title of his vendors as the 
heirs of the widow’s stridhan. 

Proparty purchased out of the monies paid to a 

-widow for maintenance is her stridhanam property. 
Subramanian Chetti v. Arwnachelam Chetti, 28 M. 

1, followed. PETHASARI v. SENDAMARAI AYI, 8 M. L. 

T. 284 . f 385 
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- Residence — Several houses 
left by husband—Decree-holder attaching one— Widow 
must prove that other houses insufficient for her accom- 
modation. | 
Where a Hinduhas left several housesand a decree- 

holder holding a decree against his estate attaches 
one of them, his widow’s claim to a right of residence 
in that houso can only be allowed if she proves that 
none of the other houses are suitable for her accom- 
modation. .« ; 

If sufficient property is reserved for the residence 
of a widow, she cannot object to attachment. 

Fakir Chand v. Musammat Chiranji, 84 P. R. 1888; 
Musammat Karam Kour v. Musammat Kishen Devi, 
39 P. R. 1896, followed. RAJJI Bar v. Jesa Ram, 102 
P. R. 1910; 44 P. L. R. 1911 1157 
— — Widow’ S right to maintenance 

and residence — Purchaser-for-value — Necessity — 

Right of maintenance restricted to the ewistence of 

ancestral property—Transjer of Property Act (IV of 

1882), s. 39. 

Under Hindu Law, a widow’s right to maintenance 
can only become a charge upon any definite portion 
of an undivided family estate when it hasbeen made 
so by decree of Court or by an express agreement. 
The widow’s right of residence is referable to the 
ancestral house, and, therefore, the purchaser of the 
ancestral house aware of the existence of the widows, 
even when the widows are not residing in the house 
at the time, may be deemed to be affected with notice 
of the right, a fortiori when the widows are actually 
residing at the time of the sale and purchase. If the 
sale of the ancestral property is necessitated in the 
interest of the family as a whole, then a bona fide pur- 
chaser for value would azquire a right paramount to 
that of the widows either to maintenance or resi- 
dence. : ; 

Inasmuch as the right to maintenance attaches 
upon ancestral family property in the hands of rela- 
tives, it must be restricted to the existence of such 
ancestral family property. 

Section 39 of the Transfer of Property Act, 1882, is 
very unhappily worded, and thetwo parts of the 
section do not correspond. All the best authorities 
seem tu be equally in accord against the view ex- 
pressed in the second part of that section. YAMNA- 
BAI v. NANABHAI SADANAND, 12 Bow. L. R. 1075 


5 1057 
Hindu Temple—Presumption of dedication by 
trustees 175 


— Widows Remarriage Act (XV 
of 1856), s. 2 269 
— S. 2, construction of—Re- 
marriage divests widow of her emisting rights and 
makes her incapable of inheriting in future— “Rights” 
and “interests” include vested and contingent estate 
—Hindu Law—Sapinda—Landlord and tenant— 
Occupancy holding— Widow vre-marrying—Tenancy 
extinguished in the absence of reversioners— Widow 
allowed to succeed to holding after re-marriage— 
Possession for more than 12 years— Widow becomes 

a tenant in her own right and transmits holding to her 

son by second husband —Adverse possession. 

A Hindu widow, who marries again, ina case to 
which the Hindu Widows Re-marriage Act applies, is 
not only divested of all land already inherited by her 
from her deceased husband or any of his lineal succes- 
sors, but also becomes thereafter incapable of inherit « 
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ing any property which, but for her re-marriage, she 
would have inherited from a lineal successor of hor 
former husband. 

The Act permitsa Hindu widow to contract a second 
marriage recognized as lawful under Civil Law, sub- 
ject to the condition that she should give up all her 
rights and interests, by inheritance, to her first hus« 
band and his lineal suecessors. Section 2 of the Act 
covers both “rights” and “interests” and, therefore, 
includes both vested and contingent estate. 

The Act should not receive any narrow or limited 
application, It isan enabling and not a disabling 
statute. 

Vrijbhukandas v. Bai Parvati, 32 B. 26; 9 Bom. L. R. 
1187; Lakshmana v, Siva Sasamallayani, 28 M. 425; 
15 M. L. J. 245, dissented from. 

By re-marriage, a Hindu widow ceases to be the 
sapinda of her first husband and his lineal descend- 
ants and becomes the sapinda of her second husband 
and of his lineal descendants. 

On the re-marriage of a Hindu mother, who has 
inherited the occupancy holding of her son, the 
tenancy is extinguished, and in default of reversioners 
the landlord hasa right to enter upon the land. 

Sheoshankarpuri v. Musammat Rukhma, 160. P. L. 
R. 89, followed. 

A Hindu widow, who had re-married, was allowed 
by the landlord to succeed to an occupancy holding 
on the death of her son by her first husband. 

She remained in possession as an occupancy tenant 
for more than 12 years and the Settlement Officer 
gave her, as the wife or widow of her second husband, 
a purcha declaring her status to be that of an occu- 
pancy tenant: 

Held, that she became a tenant in her own right as 
an original holder and that the further devolution of 
the tenure must be reckoned from her; consequently, 
herson by her second husband was entitled to 
succeed to the occupancy holding. 

A mistake of law either by the landlord or by the 
Settlement Officer could not re-habilitate the widow 
with any right or interest in land as the heir of her 
son by her first husband and, therefore, her succession 
to the tenancy could not be regarded to be a 
devolution of the holding, as if it were land, from 


this son. BASOREY v. BALLABHDASS, 6 N. L. rag 
Hindu Wills Act (XXI of 1870), s. 2 
655 

s.3 1061 














Hire-purchase agreement — Option 
given to hirer to become purchaser on making certain 
monthly payments regularly—Monthly payments not 

made regularly—Suit for hire—Right to become pur- 

chaser claimed in defence—Contract, construction of 

— Compensation, 

Plaintiff lot a sewing machine to defendant on the 
hire-purchase system reserving a monthly rent of 
Rs. 10 and allowing defendant to become the pur- 
chaser of the machine by paying Rs. 110, the price 
of the machine, by regular monthly instalments 
of Rs. 10 each. It was also stipulated that if 
defendant failed to pay the monthly instalments 
regularly, the transaction would be treated as of hire 
without any option of purchase. Payments were not 
made regularly every month'as agreed by defendant 
and plaintiff sued to recover Rs. 830, representing 33 
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months’ hire. The plea in defence was that the plain- 
tiff was only entitled to recover Rs. 80 the balance 
of the purchase-money, Rs. 30 having been already 
paid, plus a reasonable sum as damages. The plaintiff 
insisted that owing to the breach of stipulation as to 
regular payment of monthly instalments the defend- 
ant had lost the option of becoming a purchaser and 
was, therefore, liable to pay the hire claimed: 

Heid, that the contract was not one of mere hiring 
but of sale and that the plaintiff could not recover 
more than Rs. 80 plus Rs. 15 as damages. Musa 
Mia v. DORABJEE, 5 L. B. R. 201 
Hundi payable to bearer on demand, suit on, not 

maintainable 1141 


Improvement. See LANDLORD AND TENANT. 


Indian Councils Act, 1861, (244 25 
Vic. Chapter 67), S. 22 1129 


Inheritance. See Custom; HINDU Law; SUCUES- 
SION. 


Injunction—Copy-right — Burden of wt 





Perpetual— Breach of obligation 
687 











Planting of trees by tenant with- 
out the consent of landlord—''rees belong to zemin- 
dar—Landlord’s right to cut trees during subsistence 
of tenancy I 








—Right to let the water run off from 
land on a higher level into that on a lower level. 

The owner of higher land is entitled to let the 
water run off into the lower land by whatever means 
nature intended that it should and his right is 
infringed by any means which prevent the water so 
doing whether it be the damming of stream or the 
holding up of the promiscuous spill. 

Subramania Ayyar v. Ramchandra Raw, 1 M. 335, 
followed. 

Khoorshed Hossein v. Teknarayan Singh, 20, L. R. 
141; Abdul Hakim v. Gonesh Dutt, 12 C. 823; Powmal 
v. Ramasami Chetty, il M. 16, referred to. MAHOMED 
HOOSEIN v. MANSOOKTAL, 3 Bur. L. T. 77 456 


—Shamilat land—Partition—Lan 
left jointas a road Obstruction by one of the co- 
sharers—Cause of action—Special damage not ne- 

















cessary to prove 1048 
— y suit for location of refuse carts 
208 











s suit for—Restraining defendant, as 
under-raiyat, from building pucca howse—Permanent 
lease granted by raiyat to under-raiyat—Lease regis- 
tered, rights of under-raiyat under—Bengal Tena ney 
Act (VIL of 1885), ss. 49, 85, 160 cl. (c). 

The defendant, an under-raiyat of the plaintiff, 
was in occupation of basiee land under a written 
lease granted by the plaintiff and purporting to 
be of a permanent character. The lease had been 
admitted to registration notwithstanding the provi- 
sions contained in clause (2) of section 85 of the Ben- 
gal Tenancy Act. 

The plaintiff sued for a perpetual injunction re- 
straining the defendant from building a pucca heuse on 
the land and for an order for the demolition of a 
pucca plinth said to have been already Luilt: 

Held, that the plaintiff was not entitled to eitl.e1 of 
the reliefs prayed for, and that the fect that the lease 
would constitute a protected interest ata sale of the 
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holding for arrears of rent, was no reason why the de- 
fendant should be deprived of the right to build if he 
has that right under his lease. 

Semble, The lease would be void and the defendant 
liable to be ejected under clause (c) of section 49, after 
due notice to quit, as an under-raiyat holding other- 
wise than under a written lease. SADHU OHARAN v. 
SARBAMANGALA DASI 
Insolvency. See PROVINCIAL INSOLVENCY Act. 
= Discharge of insolvent—Order not 

expressly made—Appeal—Revision 222 
Insolvent Act (II & 12 Vic. Chapter 

21), S. 24— Fraudulent preference. 

The plaintiffs sued on a mortgage by -a deposit of 
title-deeds to secure the amount of a promissory-note 
alleged to have been executed on the 10th of August 
by defendants Nos. 1 to 4, who absconded onthe 12th 
of August and against whom a petition for adjudi- 
cation was presented on the 18th of August. The 5th 
defendant was the Official Assignee, who put the plain- 
tiff to the proof of his allegations and pleaded that 
the mortgage was fraudulent within the meaning of 
section 24 of the Insolvent Act, and hence void as 
against creditors. Two issues were framed:—(1) Was 
the suit mortgage fraudulent within the meaning of 
section 24 of the Insolvent Act? (2) Were the title- 
deeds deposited with the plaintiffs before the date of 
the insolvency? Held, that the onus of showing con- 
sideration for the mortgage and of proving that the 
mortgage was created before the date of insolvency 
was on the plaintiff; but that it lay on the Official 
Assignee to show that the mortgage was void under 
the Actas a voluntary settlement, though very little 
evidence was required to shift the onus. 

The plaintiffs attempted to prove thatthe mortgage 
by deposit of title-deeds was to secure certain old 
advances and certain further advances made on the 
day of deposit: Held, on the evidence, that the 
further advances were not proved in face of the 
frequency with which insolvent debtors attempt on 
the eve ofinsolvency to put their property, movable 
and immovable, beyond the reach of the general body 
of creditors and of the assistance which they some- 
times receive from particular creditors in con- 
sideration of an undue preference for themselves or 
even out of simple friendship: Held, further, that 
the plaintiff's case was suspicious, that for the past 
indebtedness the deposit was a voluntary conveyance 
made with a view of giving undue preference to the 
plaintiffs; that it was made on the eve and in contem- 
plation of the insolvency and there was no evidence of 
legitimate pressure or other circumstances which 
could take it out of that character and, therefore, that 
the transaction came within the scope of section 24 
of the Insolvent Act. 

Section 24 only requires that the dominant view 
must be one of preference. VENKATAKRISHNA V. 
LAKSHMI NaRASIMHAM, 1 M. W. N. 582; 8 M. L. T. 335 


293 
S. 39—Set-of. 

The defendant company issued two policies on 
the life of W. S., who assigned them to A and Co., a 
bank, by way of securing advances made to him. A 
and Co., were subsequently adjudicated insolvents in 
1906. W. S. died in 1907. In asnit by the Official 
Assignee to recover the sums on the policies: Held, 
that the defendants could set-off a debt due by the 
insolvent bank, 
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Sovereign Life Assurance Co. v. Dodd, (1892) 2 Q. B. 
573; 62 L. J. Q. B. 19; 67 L. T. 396; 41 W. R. 4, re- 
lied on. OFFICIAL ASSIGNEE OF MADRAS v. MADRAS 
EQUITABLE ASSURANCE SocrzTy, 1 M. W. N. 737; 9 M. 
L. T. 132 761 
aes — S, 49—Suit jor declara- 

tion—Insolvency of defendant after institution of suit 

—Maintainability of suit. 

Where plaintiff sued for a declaration that the 
house in dispute was liable to attachment in execution 
of his decree against defendant, and the defendant 
was adjudged an insolvent after the institution’ of 
the suit: 

Held, that the insolvency of the defendant was no 
bar to the continuance of the suit and that the 
provisions of section 49 (11 and 12 Vic. C. 21) did not 
apply. SRINIVASACHARIAR t. RAMANTJACHARIAR 5 


M. L. T. 446 
— — (46 & 47 Vic. Chapter 

52), SS. 7, 27—Evemption from attachment of 

insolvent’s salary after deducting amount payable per 

mensem to Official Assignee —Exemption on fooling of 
necessaries. 

When an Insolvency Court, acting under the pro- 
visions of the Indian Insolvent Act, directs the Insol- 
vent to pay a portion of his salary per mensem to the 
Official Assignee, the remainder of his salary is to be 
regarded on the same footing as necessaries which 
are exempted from attachment. 

A Court cannot, therefore, in execution of a decree 
against the Insolvent direct the attachment of any 
portion of his salary remaining over after payment 
to the Official Assignee of the amount ordered to be 


paid. MAUNG GLAY v. ODEYAPPA, 8 Bor. L. T. 44 
438 
——— ——— S.: 27 438 


Inspection of spot—Duty of Judge 939 
Interest— Assets sufficient for payment of act 7 














— Distribution of sale-proceeds 
prior mortgagees 


Money prepaid by vendee to vendor 


among 














3 

Payment of interest in default of pay- 

ment of rent 896 

Penal rate 301 

Prior mortgagee, right of 826 

Right of mortgagee to claim interest 

according to mortgage-deed subsequent to decree 3 

—— on unliquidated damages 411 

Mortgage decree—Interest after decree anil 

up to date fixed for payment—Contract rate—Transfer 

of Property Act (IV of 1882), s. 88—Compound 
interest, stipulation for—Penalty. 

A stipulation in a mortgage bondas to payment of 
compound interest in default of compliance with the 
terms of the bond is not a stipulation by way of 
penalty and is enforceable. 

A mortgagee decree-holder is entitled to be 
awarded interest at the contract rate, stipulated in the 
bond, after decree and up to the date fixed therein 
for payment of the decretal amount. 

Subbaraya Ravuthaminda Nainar v. Ponnusaiwmi 
Nadar, 21 M. 365, referred to. Mappur VEERA REDDI 
v. MADAM Suprana, 8 M, L. T. 387; 1 M. W. N. 784 
339 




















Vol. VILI? 
Interest Act (XXXII of 1839) 411 


—Arbitration—Award direct. 
ing payment to plaintiff within two months by assign- 
ment of debts—Failure to make payment —Interest. 

, An award by arbitrators directed defondants to pay 
certain amounts to plaintiff by effecting a division 
within two months, if there were no obstruction, and 
assigning to plaintiff the debts which fell to the share 
of each of the defendants: 

Held, thal on the defendants’ failure to pay to 
plaintiff as aforesaid, the plaintiff was not entitled to 
interest under the Interest Act after tho said period 
of two months as the time of payment was not cer- 
tain. RANGASWAMI MUDELIAR v. SRINIVASA MUDALIAR, 
1 M. W. N. 781; 8 M. L. T. 405 349 


Interlocutory order—Revision 87 


Interpretation of statutes—aci enfore- 
ed some months after its passing— Effect 543 

















visions of Limitation Act 
Retrospective effect —Pro- 














cedure law 








Special law ousts general 








law 1158 
—————Territoriallegislation—Gen- 
eral sense of a word 645 


Irrigation—Continuous easement—Sale of land—~ 

Common acquisition of easement, 

Where the right to irrigation in respect of some 
lands is an apparent and continuous easement, the 
acquirer of the lands is entitled to the continuance of 
the easement. 

On a severance of land from common ownership, 
the owner of the tank claimed aright to insist on 
the purchaser of the land to keep the tank in good 
repair, and to restrict the cultivation atthe tank 
bed: 

Held, that the sale of the land didnot in any way 
enlarge the right of the owner beyond that which he 
was entitled to on its severance. ABHoY CHETTY 7. 
DASIKA CHARIAR, 8 M. L. T. 241; 1 M. W. N. 625 312 
Joinder of charges. See Criminar Pro- 

CEDURE CODE, 83. 238 To 239. 

Joint liability of zemindar and tenure-holder 

—Dispossession —Combination 707 
property—Power of one of parties to 

marriage to deal with joint property—Bona fide 

mortgagee without notice for consideration—Ac- 
quiescence 
Judgment in personam—Who can sue to set 

aside on ground of fraud _ 614 
— + s meaning of—Judge declining to 
frame an issue—Appeal 
of appellate Court—What 
it should contain 157 

—Summary dismissal of appeal—For- 

mal judgment not necessary 9 
Judicial Commissioner Oudh, power 
to entertain appeal against conviction of European 

British subjects by Court of Session 873 
proceedings — Delegation of 
power to Naib Tahsildars under Punjab Land Aliena- 
tion Act, s. 19 f 243 
—— Execution proceedings 

I 106 
































———— Proceedings under Village 


Act are not f 949 
— separation—Condoning of adult- 


ery, effect of 
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Jurisdiction. See VALUATION oF SUIT. 
eee —— Application to District Munsif for 
disobedience of ad interim injunction—Transfer of 
application by District Judge 
—— —-~—Mesne profits—Antecedent to suit 
and pendente lite—Amount when exceeds Court’s 
pecuniary jurisdiction—Course to follow 34 
Probate Court—Whether execut- 
or can be compelled to produce funds in Court 
1105 
—_-——-—__ of appellate Court. See 


APPEAL. 
of Civil Court. 
< PrOCEDURE Cope, 1908, s. 9. 
Land not forming part of 
an estate 299 
— Necessity and cost of re- 
pairs done by tenant— Finding of Cantonment au- 
thority 1158 
— Partition—Disturbance of 
distribution 


























See CIvIL 












































Partition proceedings — 
Guardian of minor not representing minor’s case in 
the Revenue Court—Suit in Civil Court barred 








Presumption as regards 
365 
in respect of rights over 
land as against Government cannot be ousted by an 
Act of Burma Legislative Council 
-—— of Civil or Revenue 
Court —Alienation of occupancy-rights by tenant 
Alienation declared void at the instance of land- 
lord—Tenant’s right to recover possession from the 
landlord—Suit cognizable by Civil Court 733 
—_ ——-—— — Profits of agricultural land 
realized by a firm—Snuit by a partner for share of 
profits and settlement of acconnt 999 
Ex-proprietary tenancy, de- 


Inam 





























termination of. 

It is not for the Civil Court to determine whether 
any person is or is not an ex-proprietary tenant of 
any land. Thisis a question purely for the Revenue 
Court. Karori SINGIT v. Noor Kuan 857 
Partition of — revenue-free 














land. 

A suit for the partition of a revenue-free plot 
and for the union of the same into a separate 
mahal can be entertained only by a Revenue Court. 

Ijrail v. Kanhai, 10 A. 5, followed. 

Abdul Karim v. Ramzan, A. W. N. (1908) 197, dis- 
tinguished. PAJARA BIBI v. LAL CHAND 149 
——-~— — Punjab Tenancy Act (XVI 

of 1897), s. 77 (3) (h)—Swit for possession by land- 

lord against transferee from occupancy-tenant after 
tenant’s death, 

A suit by the landlord of an occupancy holding to 
dispossess a transferee from the occupancy-tenant 
after the occupancy-tenant’s death is exclusively 
cognizable by a Revenue Court. 

The application of section 77 (3) (h) is not expressly 
confined to cases in which the transfor is bad ab initio; 
the language used is wide enough to equally cover 
cases in which the right to dispossess has occnrred 
onthe happening ofan event subsequent to the 
transfer. 

Qadu v. Buland Khan, 9 P. R. 1910; 7 P. W. R. 1910; 
9 P. L. R. 1910; 5 Ind. Cas. 255, overruled. 

Gurdial v. Farida, 88 P. R.1894, followed, CHHANGU 
v. MUHAMMAD BAKHSH, 58 P, L. R. 1911 666 
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: of Civil or Revenue 

Court- Suit for declaration. that a decree of 
`, Revenue Court is void for irregularity. 

A suit cannot be maintained in a Civil Court 
for a declaration that a decree of the Revenue Court 
is void and ineffectual on the ground thatthe pro- 
ceedings of that Court were contrary to law. 

Rai Krishen Chand v. Mahadeo, A. W. N. (1901) 
49, followed. UMAN SHANKER v. BHAGWAN Din, 7 A. 
L. J. 1064 568 


of Collector to issue certifi- 
cate to set aside order under Land Acquisition SG 
i 16 














—Power of Collector to grant lease 





to strike off defence of 





defendant of his own motion 245 
—— — of High Court. See Lerrers 
PATENT. 








— of Magistrate—Power to en- 
. force provision of Fugitive Offenders’ Act 201 


== Refusal to decide as to pos- 
- Session ma Case under ‘section 146, Criminal Pro- 
cedure Code 63 

















————— Criminal breach of trust— 
Property must be received or retained within jurisdic. 
tion of the trying Court. 

In order to confer on a Court jnrisdiction to try a 
case of criminal breach of trust itmust be shown 
that either the whole or part of the property, in 
respect of which the charge is laid, was either received 
or retained by the accused within the jurisdiction of 
the trying Court. 

An accused cannot be said to retain within the 
jurisdiction of the trying Court the unaccounted for 
balance, which he is alleged to have misappropriated, 
merely because he sent accounts and remittances to 
the complainant within the jurisdiction of that 
Court. SHAKUR t. Naa Mu Gyr, 3 Bur. L. T. 10 595 


Forging hundi — Hundi, a 
valuable security — Power of Magistrate First Class to 
try a case of forging hundi— Serious offence including 
a minor ofence— Penal Code (Act XLV of 1860), ss. 

* 420, 467, 468. 

. A hund is a valuable security. The offence of 
forging a hundi falls under section 467 of the Penal 
Code and is triable only by the Sessions Court or by a 
Magistrate invested with enhanced powers, 

The fact that the offence includes a minor offence, 
which is triable by an ordinary First ClassMagistrate, 
does not give dn ordinary First Class Magistrate 
power to deal with the case, 

A First Class Magistrate can only dispose of a 
Sessions case either by an order of discharge or by 
committal to the Sessions. LEKHRAJ v. EMPEROR, 31 
P. R. 1910 Cr; 194 P. L. R. 1910 


of Small Cause Court. 
See SMALL CAUSE suit. 


JUry— Sentence heavier than verdict of Jury— 
Revision g - 455 


Unanimous verdict of jury— Questioning jury 
— First information, use. to ke made of, whether 
evidence— Misdirection— Omission— Abscording of 
accused, value of 
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s powers of—Verdict with respect to an offence of 
which the accused was not charged, validity of —High 
Court, interference by, with the verdict of a jury. 
Where an accused, who was tried with the aid of 

a jury, was charged of an offence of rape and the 
verdict of the jury was to the effect that the charge 
of rape was not proved, but thatthe prisoner was 
guilty of an attempt to commit rape which verdict 
was accepted by the Sessions Judge: Held, that it 
was competent tothe jury to return a verdict of 
guilty with respect to an offence of which the ac- 
cused was not formally charged. 

Held, further, that a High Court will not interfere 
with the verdict of a jury unless itis shown to be 
clearly and manifestly wrong. - 

Empress v. Hardi Mirdha and Umed Sardar, 3 0. 
189; Government of Bengal v. Mahaddi, 5 C. 871; Queen- 
Empress v. Devji Govindji, 20 B. 215, referred to. 
SHUBRATI v. EMPEROR, 13 O. C. 295 373 
Kabulyat, construction of—Raiyat holding at 

fixed rates—Occupancy raiyat 825 
Kutchi Memons~—Nainre of widow’s estate in 

moveable property—Danughter’s right to restrain 

waste 214 
Land Acquisition Act (I of 1894)— 

Compensation fer land of Maharki Watan -Order ‘not 

decree—Hereditary Offices Act (III of 1874), s. 10— 

Collector’s power subject to control by the High Court 

—Jurisdiction of Collector to issue certificate to set 

aside order under Land Acquisition Act. 

A piece of land, the subject of acquisition under the 
Land Acquisition Act (1894), was registered in the” 
Revenue Records as Maharki Watan. On refereuce 
to the Court under section 18 of the Act, it was 
decided that the owners of the buildings on the said 
land had acquired it by adverse possession, and were, 
therefore, entitled to the compensation money allowed 
for it. 

The Collector, however, after the decision of the 
Court, forwarded to it a certificate purporting to be 
issued under section 10 of the Watan Act in order 
that the ‘order for the payment’ of the compensation 
might be set aside “in accordance with the provisions 
of sections 10 and 18” of Bombay Act III of 1874, The 
Court cancelled its former order directing the payment 
of compensation money for the lind to the owners of 
the buildings thereon. 

On appeal to the High Court: 

Held, (1) that the Collector, before issuing his certifi- 
cate under section 10 of the Watan Act, was called 
upon to make some inquiry, and, thus exercising a 
judicial function, was subject to control by the High 
Court, should he make his authority a mere cloak for 
illegal and wholly unreasonable proceedings. 

Collector of Thana v. Bhasker Mahadeo,8 B. 264 
at p. 268, referred to. A 

Nilkanth v. Collector of Thana, 22 B. +802, 
referred to. 

(2) That the lard, at the date of its acquisition by 
Government, having become already the property of 
the owners of the buildings by adverse possession, 
there was no question of its passing into ownership 
to them by virtue of, or in execution of, a decree or 
order of the Court. 

(8) That even if it could be said that there was any 
danger of the passing of the ownership by virtue or 
in execution of a decree or order in the Land Acquisi« 
tion Act proceedings, it could not be said that that 
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result was arrived at without the sanction of Govern- 
ment who set the machinery of the Act in motion 
for the acquisition of the land. 

(4) An award under the Land Acquisition Act of 
1894, is not a decree or order capable of execution 
under the Civil Procedure Code and is, therefore, not 
within the purview of the section. LADHA EBRAHIM 
AND Co, v. ASSISTANT COLLECTOR, Poona, 12 Box. L. 
R. 339 166 
ss. Il, 18, 53— 

Land Acquisition Collector not a Court —High Court 
. has no power to interfere with award—Givil Proce- 

dure Code (Act V of 1908), s. 115, O. XI, R. 12-- 

Charter Act, s. 15 —Power of Land Acquisition Judge 

to interfere with award—BSecretary of State or person 

for whose benefit land is acquired, not entitled to 
demand reference —Discovery, order for, may be made 
in Land Acquisition case. 

A Land Acquisition Collector, when he holds an 
enquiry and makes an award under section 11 of 
Act [of 1894, is not a Court within the meaning 
of section 115 of the Civil Procedure Code of 1908, 
much less is he a Court subject to the appel- 
late jurisdiction of the High Court within the mean- 
ing of section 15 of the Charter Act. 
the High Court has no power to review an award of 
the Collector, in the exercise of its revisional jurisdic- 
tion or of the powers of superintendence vested in it 
under the Charter Act. 

Durga Das v. Queen-Empress, 27 C. 820; Ezra 
v. Secretary of State, 300. 36; 7 CO. W. N. 249 and 
Ezra v. Secretary of State, 320. 605; 1 C. L.J. 
227; 9 C. W. N. 454; 2 A. L. J. 771; 82 I. A. 93 (P. C.), 
relied upon. 

Administrator-General v. Land Acquisition Collector, 
12 ©. W. N. 241; Abdool Ali v, Verner, 23 W. R. 
73 and Lachmeswar Singh v. Chairman of Darbhanga 
Municipality, 17 I. A. 90; 18 C. 99, distinguished. 

The Court of the Land Acquisition Judge is a 
Court of special jurisdiction, the powers and duties 
of which are defined by the statute; therefore, it 
cannot exercise inherent powers so as to assume 
jurisdiction over matters not intended by the 
Legislature to be comprehended within the scope 
of the enquiry before it, 

Consequently it has no jurisdiction to review the 
award of the Collector, to set it aside as illegal and 
made in contravention of the provisions of the law and 
to direct him to recast, modify and reduce it. 

Shyam Chandra v. Secretary of State, 7 C. L. J. 445; 
35 0. €25; 120. W. N. 569; and Gajendra Sahu v. 
Secretary of State, 8 C. L. J. 39, distinguished. 

The expression “any person interested” in section 18 
of the Land Acquisition Act, does not include the 
Secretary of State orthe person for whose benefit land 
is acquired, and they are not entitled to demand a re- 
ference under that section. 

Municipal Corporation v. Jogendra Narain, 13C. W. 
N. 116; 4 Ind. -Cas. 832, referred to. 

Tho Court of the Land Acquisition J nudge is 
restricted ioan examination of the question which 
has been referred by the Collector for decision 
under section 18, and the scope of the enquiry can- 
not be enlarged at the instance of parties who 
have not obtained, or who cannot obtain any order 
of reference. 

Promotha Nath v. Rakhal Das, 11 C. L. J. 420 at p. 
423; 6 Ind. Cas. 546, relied upon. 
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Therefore, the Judge has no jurisdiction either to 
reduce the total sum awarded by the Collector, 
or to consider items not disputed by the claimant, 
with a view to reduce them by an amount which 
the claimant may prove ought to be added to 
other items. 

An order for discovery may be made in a case 
under the Land Acquisition Act, under Order 
XI, Rule -12, of the Civil Procedure Code, 1908, 
BRITISH INDIA STEAM Navigation Co, v. SECRETARY oF 
Stare ror INDIA, 12 C. L. J. 605; 150. W. N. 87 107 


——— s, 
terested 


~ — Sa 18 Reference to Civil 

Court—What ts referred—Market-valwe—Principle of 

assessment, 

Under the Land Acquisition Act, the whole case ig 
referred to the Civil Court, not merely the objection 
and the award itself ig only im. 
portantin the trial of the reference in determining 
the question of costs. The Judge is, in no way, bound 
by the award, but he should consider and weigh the 
evidence on which it has been based, and should then 





I8—Any person in- 
107 


.come to his conclusion as to what compensation ought 


to be awarded. 

The principle of assessing the value of the land 
on the capitalized value of the ground rents, cannot 
be applied to land in large towns where the increase 
in value is the result of improvements in the town 
and the surroundings of the land, 

The elements tobe taken into consideration laid 
down. Hoer Mitts Co. v. SECRETARY OF STATE FOR 
INDIA, 12 ©. L. J. 489 800 


107 
Landlord and Tenant, See CENTRAL Pro. 
VINCEs TENANCY Act; UNDER-PROPRIETARY RIGHT, 


: Adverse _ possession—Te- 
-nant erecting temporary structures—Ownership of 
soil i 


NA na a T 53 


























P Alienation of occupancy 
rights by tenant—Alienation declared void at the 
instance of landlord—Tenant’s right to recover 
possession from the landlord 733 
Assessment of revenue 
suit for—Plea that a third person is Zemindar— 
Proprietary  title—Question between the third 
person and plaintiff tried—Appeal to District Judge 
817 
= Burden of proof—Defend- 
ant holding some land as tenant of plaintifi—Whe. 
ther defendant tenant in respect of other land 
785 
Chenab Colony—Tenant 
of peasant class— Will~-Customary Law— Succes- 
sion—Self-acquired property— Will given effect to 
by Revenue authorities—Suit to contest Will — 
Government not necessary party—Application and 
scope of Punjab Tenancy Act—Alienation by tenant 
—Collaterals 869 
—— Estoppel— Landlord accept. 
mg mortgage of non-transferable holding 691 
Estoppel—'l enant cannot 
deny landlord’s title on the ground of laiter beine a 
benamidar _ 1124 
Failure of crops Owing to - 
failure of rain—Rent, liability of tenant for 471 
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mm —_—__——- —Oceupaney holding— 
Widow re-marrying—Tenancy extinguished in the 
absence of reversioners—Widow allowed to suc- 
ceed to holding after re-martiage—Possession for 
more than 12 years—Widow becomes a tenant in 
her own right and transmits holding to her son by 

. second husband— Adverse possession 1146 

___.__-—__——_——- Pattah of holding in one’s 

` name— Portion of the land purchased by another— 
Payment of rent by the purchaser—Sale of land for 
arrears due by the pattah-holder— Sale as to por- 
tion invalid : 387 

Right of tenant to improve- 

—Suit under old Act—Applicability of new 
ments— Su! pp rH 


Act 














—Vacant possession not de- 
livered to the landlord---Exercise of option to ter- 
minate tenancy 104: 

















Varam patta—Liability for 
yent—Non-cultivation — Default or negligence of 
` {tenant 109 
‘Water-cess—Water-cess 
levied by Government from zemindar for irrigation 
of tenant’s land—Contribution—Right of landlord 
to recover from tenant—Sanction of Collector 
` 150 
__ — Amalnamah, construction of 
—Tenant or Licensee—Present demise—Amalnamah 
for reclamation of waste land—Hjectment—Bengal 
Tenancy, Act (VIII of 1885), ss. 10, 89, 155, 178, 
sub-s. (1) cl. (c). h 
An amalnamah, neither stamped nor registered, 
recited that in anticipation of the execution of a 
roper mourasi mokarari lease of waste land the 
plaintiff had agreed to place the defendant in 
possession of the land, that out of the total sum 
of Rs. 2,000 payable as premium, Rs. 500 would 
be paid ata certain time, and the remainder by 
equal instalments in two years; that in default of 
the payment of the bonus, the amalnamah should 
stand cancelled; that for two years the land was 
to be held rent-free, and after that at a progressive 


yent; and that in the event of failure to cultivate the 


land in the next two years,'the grantor would be at 
liberty to re-enter: f 

Held, that there was a prosent demise and not mere- 
ly an agreement to demise, and the possession of the 
defondant was that ofa tenant. : 

Whether there was a present demise or merely 
an agreement to make a demise in future, must 
depend upon the paramount intention of the 








ties. s ats 
urmanan Das Jewan Das y. Dharsey Virji, 10 B. 


) ed to. 
Pr oats to section 178 does not exclude 
the operation of section 155 of the Bengal Ten- 
ga eee a landlord is not entitled to take 
ossession of the premises by force or to sue and re- 
sion without fulfilment of the conditions 
prescribed by section 155, that is, without serving a 
notice under that section. CHAMPAKLATIKA Mirra v. 


RA, 13 C. L. J. 300 4 
NARAR ORANE D Xi E hurder of proof—Defendant 


holding some land as tenant of plaintif —Whether 

dejendant tenant in respect of other land. 

The mere fact that the defendants hold some 
lands as tenants under the plaintiffs, would not be 


P 
cover posses 
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sufficient to throw upon the plaintiffs the burden of 
showing that in respect of any other land in the 
Zemindari, which the defendants may be found to be 
in possession of, they have no right as tenants. 

The burden of proof in a case like this lies upon the 
defendants. 

Raj Kishen Mookerjee v, Pearee Mohun Mookerjee, 20 
W. R. 421 and Batai Ahir v. Bhuggobutty Koer, 11 C. 
L. R. 476, followed. ` 

Rhidoy Kristo v. Nobin Chunder, 12 0. L. R. 457, 
distinguished. SmroDENI Roy v. Cuaroorsuvs ROY, 
12 C. L. J. 376 








——GOlaim for varam rent—Ab- 
sence of contract for rent—Madras Rent Recovery Act 

(Mad, Act FIII of 1865), s. 11 (2). 

In the absence of a contract for rent, express or 
implied, a landlord is entitled todemand varam from 
his tenant. To such: a case clause 2 of section 11 
of the Madras Rent Recovery Act has no appli- 
cation. Suppan SERVAI v. Dorasinaam, 8 M. L. T. 
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— — Denial of landlord’s title in . 
rent swit—Dismissal of suit—Suit by landlord for 
khas possession, if maintainable—Forfeiture of tenancy 
—Res judicata—Bengal Tenancy Act (VIII of 1885), 
s. 45—Civil Procedure Code (Act XIV of 1882), s, 18. 
In a suit for arrears of rent, the tenant defendant 

pleaded that there was not the relationship of land- 

lord and tenant, and the suit was dismissed. ‘The 
landlord then brought a suit for khas possession: 

Held that, the suit was maintainable, and that the 
tenant should not be permitted to argue that the re- 
lationship should be established in his favour. 

Sheikh Miadhar v. Rajani Kanta Roy, 5 Ind. Cas. 
708; 14 C. W. N. 889, followed. EKABAR SHEIKH v. 
Tana Bewanm, 18 C. L. J. 1; 15 C. W. N. 385 660 
———— ——Ejectment—Cause of action 

— Denial of landlord’s title. 

The denial of landlord’s title by the tenant is a 
sufficient cause of action for his ejectment. Muuam- 
MAD BAKHSH v. Faiz Baxusn, 85 P. L. R. 1910 227 
—— — Kanom demise — Suit for 

rent. to be realized from improvements effected by 

tenants—Small Cause—Jurisdiction. 

A landlord’s suit for arrears of rent due from 
the tenant to be realized from the improvements 
effected by the tenant is not a suit of a Small 
Cause nature and is only triable as an ordinary suit. 

Karunakara Kurup v. Maniparwunam, 24 M. 356, 
distinguished. Koto CHANDU Kurs v. RAMUTHI NAIR, 
9 M. L. T. 158 

















—— Lease, construction of—Rent 
in kind—Market-value of paddy. 

In a lease the rent was stated to be 128 aris 
of paddy, value Rs. 32, and it was stated that the 
paddy was to be delivered at a certain specified 
place and measured witha measure to be supplied 
by the landlord, and that if the tenant failed to 
pay the measure of paddy according to the instal- 
ment, then the arrears of the rent in paddy or the 
price thereof with damages and costs be realisable by 
legal process: 

Held, that what was contemplated was payment 
of rent by delivery of the paddy itself, and that 
if the tenant failed to deliver the paddy he would have 
to pay its market-value. AKBAR ALI v. DURGA KRIPA 
Sen, 12 C. L. J. 589 
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= — Lease, construction of —Rent 
in kind—Market-value of paddy—Payment of in- 
terest in default—Contract Act (IX of 1872), s. 74. 


Ina lease the tenants promised to pay every 
year 80 cottas of paddy and 10 cottas of kolai as 
the landlord’s share and that if they failed to 
give the same, they would pay its price amounting 
to Rs. 30: 

Held, that the estimate of the value was not 
intended to modify, in any way, the terms of 
the contract between the parties which was that 
the tenants should pay a yearly rent in kind, and 
that, on their failure to do so, they should pay its 
price. 

A clans3 in tho lease provided that interest 
at a certain rate per month should be paid in 
default; 

Held, that the provisions of section 74 of the Con- 
tract Act had no application, SHEIK IsaF v. GOPAL 
CHANDRA Der, 12 C. L. J. 598 89 


Lease, construction of—Rent 
in kind -Money rent—Res judicata — Previous decree 
Jor money rent. g 
A gabuliat contained the following words:—A 

rental of Rs, 35 having been fixed on condition of 

making over, in lien of the said amount of rent, a 

quantity of a total of 4 maps, 5 salis of paddy per 

annum: k 
Held, that the landlord was entitled to a money 

rent and not to a rent in kind. 

Per Richardson, J—Where money rent has been 
decreed in a previous suit for rent, the matter ia res 
judicata. BIPRO CHARAN v. SucHAND Roy, 12 C. L. J. 
595 945 


—— Lease—Planting of trees by 
tenantwithout the consent of landlord—Trees belong 
to vemindar—Landlord’s right to cut trees during 
subsistence of tenancy—Injunction. 

Where atenant plants trees without the con- 
sent of the landlord, the trees belong to the 
zemindar, but the zamindar has no right to enter 
upon the land and cut the trees during the subsist- 
ence of the tenancy. If the landlord enters upon 
the land and cuts the trees, the tenant is entitled 
to an injunction restraining the landlord from inter- 
fering with his enjoyment of the land solong as the 
tenancy subsists. RAM BAKHSH v. Ram SAaruP ISI 


Lease — Occupancy-right, 
presumption of — Kudi miras, meaning of. 

Where a Collector leased all the temple lands ina 
village to tenants in 1831, and there was nothing to 
show how the temple acquired the lands, and the 
tenants claimed permanent occupancy rights: 

Held (1) that the lease to tenants being proved, the 
presumption was that they came into possession 
after that date as assignees. 

(2) that there was no presumption of occupancy 
rights in the tenants’ favour and it was for them to 
show that they were the representatives-in-title of 
tenants, who, by length of possession, or assertion of 
occupancy rights, may be presumed to have been 
occupancy tenants. 

(3) that the expression “kudi miras”, occurring in a 
deed of lease, may be taken as indicating the existence 
of occupancy rights in tenants. MAHOMED MEERA v. 
RAMALINGAM, 8 M. L. T. 43; 2 M. W. N, 84 158 
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—Lease—Stipulation for sur. 
vender on demand—Notice to quit — Transfer of 
Property Act (IV of 1882), s. 106. 


A condition in a deed of lease, whereby the lessee 
agrees to surrender the property demised to the lessor 
on demand, is “a contract to the contrary” within the 
meaning of section 106 of the Transfer of Property 
Act, and no notice to quit is necessary. KELU v. 
AMMAD Kury, 1 M. W. N. 784; 9 M. L. TY 198 362 














Madras Rent Recovery Act 
(VIII of 1865), ss. 9, 10—Suit for rent—Pattah 
tendered not in accordance with Court's judgment— 
Expiry of Fasli before date of judgment—Limitation 
starting point of, for action for rent—Limitation Act 
(XV of 1877), Sch. II, art. 110. 


While certain proceedings by tenants against their 
landlord were pending before the High Court, the 
landlord tendered a pattah for a certain Jesli but the 
tenants refused to accept it. Thereafter the High 
Court pronounced its judgment in the said pro- 
ceedings. The pattah tendered was not in accordance 
with the judgmont of the High Conrt, therefore, the 
landlord could not sue upon it, nor could he tender 
a fresh pattah because the fasli in question had 
expired. Under these circumstances, the landlord 
sued under section 9 of Act VIII of 1865 to enforce 
acceptance of the pattah which he had tendered. This 
he did and within three years from the date of 
ae of this case sued for rent forthe said 
asli: 

Held, that limitation began to run from the date of 
adjudication of the landlord’s suit as it was only then 
that it can be said that the rent for the suit fasli was 
ascertained and the landlord could sue for it. 

Ranggaya Appa Rao v, Bobba Sriramulu, 27 M. 143, 
6 Bom. L. R. 241; 14 M. L. J. 1; 8 C. W.N. 162; 31 I. 
A. 17, referred to. SINGARAM PILLAI v. GHULAM 
GuHoUSE, 20 M. L, J. 927; 9 M. L. T, 82 1091 


~~ Malabar Compensation for 
Tenants Improvements Act (I of 1900)—Suit ‘tor 
redemption of Kanom—Mode of calculating im- 
provements—Disparity in rent. 








In calculating the value of improvements, made by 
atenant,in an action for redemption of a Kanom. 
the disparity in the rent, paid by the tenant at 
different times, should not be made the sole basis 
for working up the value of improvements. It is only 
a circumstance to be taken into account in weighing 
the evidence as to improvements. 

Sangili v. Mookan, 16 M. 350, referred to. DAMODARAN 
NUMBUDIRI v, GOPALAN NAIR, 9 M. L. T., 10 504 


————— ——Mulgeni-tenure — Sudden 
enhancement of Qovernment assessment—Liability of 
tenant to contribute rateably to the increase—Madras 
Revenue Recovery Act (II of 1864). 





Where Government assessment on land let 
under mulgeni-tenure is suddenly increased, 
the landlord alone should bear the whole in- 


crease under the provisions of the Madras Re- 
venue Recovery Act, and the tenant cannot be 
called on to contribute rateably towards the increase. 

Vedyapurna Thirthaswami v, Ugganu, 20 M. L. J. 
640 (F. B.), 1 M. W. N. 333;8 M. L.T. 173; 7 Ind. 
Cas. 321, followed VENKATARAMANA AITHALA v. Na- 
GAPPAYA, 9 M. L. T. 109 428 
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quit whole house on the date notified —Right to new 

notice. 

A tenant gave notice to his landlord that he would 
vacate the house on 3lst October 1908. The tenant, 
however, found himself unable to give up possession 
absolutely and entirely on 31st October 1908, though 
the landlord got partial- possession or 30th October. 
After the tenant had departed, the landlor d re-entered 
the vacant tenement: 

Held, that, under the Kanan the landlord 
was entitled to anew notice or failing this, toa 
month’s rent. NAIDAR Mat v, Lewin, 94 P. R. 1910; 
131 P. W. R. 1910; 188 P. L. R. 1910 355 
OC Occupancy-holding — Pacca 

mosque built on the holding—Act inconsistent with 

the purpose of letting—Hjectment. 

Atone of the corners of an occupancy holding, 
there stood some huts which the defendant used 
for- his living and for his cattle and kolhu. In 
one of these huts, the Musalmans used to meet for 
prayers. Subsequently the defendant began to build 
a pacca mosque on the site of the house in which they 
used to pray: 

Held, that the building of pacca mosque was an 
act inconsistent with the purpose for which the 
holding had been let and that the aprendan was liable 
to be ejected for so doing. 

Held, further, that the defendant was liable to be 
ejected from the entire holding and not only from the 
part on which the mosque was built. ALLAH DIA v. 
Sapa NAND 732 
—— — Partial eviction by landlord 

—Suspension of whole rent—Lease of different parcels 

ow distinct rents—Tenancy for aggregate rent payable 

in instalments —Effect of eviction from some parcels. 

Where there has been a partial eviction of the 
tenant by reason of the interference by the- landlord 
with the enjoyment of a substantial portion of the 
lands of the tenancy, the entire rent is suspended 
during the whole period for which the eviction has 
continued in operation, 

Rosseswari v. Sowrendra Mohun, 5 Ind. Cas. 105; 11 
C. L. J. 601, Chandra Kanta Das v. Rama Nath 
Burman, 6 Tnd. Cas. 478; 11 ©. L. J. 591 and Purna 
Chandra v. Rasik Chandra, (unreported), relied upon. 

Where in a lease of several parcels of land, a 
distinct rent is stated against each parcel, and then 
one indivisible tenancy is created for an aggregate 
rent which is made expressly payable in certain 
different instalments: the lease does not include 
substantially a separate demise of distinct parcels 
of land for different rents. 

In such a case, if the tenant is evicted from some 
of the parcels by the landlord, the whole rent is 
suspended. SARIP JAN BIBI v. AFTAB-UD-DIN, 13 C. 
L. J. 115 
————Patta and muchilika— Inde- 





finite terms. 

Where a clause in the muchilika did not mention the 
amount of water-rate payable but only provided for 
payment of water-cess for second crop as the landlord 
would charge: Held, that tho term was indefinite and 
rendered the muchilika unenforceable. 

Sri Sankarachari Swamiar v. Varada Pillai, 27 M. 
332; 13 M. L. J. 429, distinguished. VENKATA NARA- 
SIMMA Row v. KURAM VENKANNA, 1 M. W. N. 817; 9 
M L.-T. 249 1985 
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Recognition by landlord of 
transfer of holding—Receipt of rent—Sarbarahakar 
— Marfate — Whether transferee recognised, 

Where the rent receipts describe the rent of the 
holding and the person paying as occupier of the 
holding and paying on her own account, it must be 
held that there wasa sufficient recognition of the 
transferee as tenant. 

Nabakwmari Debi v. Behari Lal Sen, 34 ©. 902; 11 
C. W. N. 865; 2 M. L. T. 438; 4 A. L. 7.570; 9 Bom, L. 
R. 846; 17 M. L. J. 397; 60. L. J. 122 (P.C.), fol- 
lowed. 

But where the cxpression Sarbarahakar occurs as 
applicable to the transferee, it shows that the land- 
lord did not recognize the purchaser as tenant. 

Rasamoy Purkait v. Srinath Moyrah, 7 O. W. N. 182, 
relied on. 

So also, where the rent receipts show that rents 
were paid guzrate or marfate, the transfer was not 
recognized. AMODINI DEBI v. HARI Das 
— — — —— Rent sale to Ist defendant— 

Prior sale to 2nd defendant—Eachange of patta and 

muchilika—Notice. 

The fact that the landlord didnot exchange patla 
and muchilika with the owner of the land cannot 
affect his title and if no proceedings are taken 
against the true owner, the rent sale cannot affect his 
interests. KUuNJAYEE t. CHINNASAMY Uparan, 1 M. 
W. N. 796 069 








— Tenant raising garden crop 
on dry lands by means of well sunk by Arm-—Enhance- 
ment of rent—Custom —lmplied contract — Considera- 

tion, necessity for—Madras Rent Recovery Act (VIII 

of 1865), s. 11 (8) — District Manuals, statements in, 

evidentiary value of. 3 

A landlord is not entitled to impose enhanced rent 
on his tenant for the latter’s cultivating lands, 
originally dry, with garden crops by means of wells 
sunk at the tenant’s expense, by virtue of a subsisting 
custom, as such a custom, even if established, would 
be unenforceable as conflicting with Madras Act VIII 
of 1865. 

Armugam Chetty v. Raja Jaga Veera Rama Venkate- 
swara Ettappa, 28 M. 444, 15 M. L. J. 292, Para- 
masawmy Iyengar v. Pusala Tevan, 20M. L. J. 142; 
8 M. L. T. 115; 5 Ind. Cas. 911 and Letters Patent 
Appeals Nos. 35 to 61 of 1905, referred to. 

Such an enhancement is permissible, however, by 
yirtue of a contract, express or implied, If implied 
contract-is relied on as the basis for the enhancement, 
consideration for the same must be proved. Such 
consideration may be of the same implied nature as 
the covenant to pay. 

Natesa Gramani v. Vencatrama Reddi, 30 M. 511; 
2 M. L. T. 455; 17 M. L. J. 518, Suppa Pillay v. Naga- 
yasami Thambichi Naicker, 31 M. 19; 17 M. L. 4. 
511; 8 M. L. T. 108, Armugam Chetti v. Raja Jaga 
Veera Rama Vencateswara Ettappa, 28 M. 444; 15 
M. L. J. 292, referred to.” , 

The pay ment of a uniform rate for dry lands for a 
period, prior to the sinking of wells by the tenant, is 
evidence of animplied contract to pay rent at that 
rate, and not that the'charge was variable according 
to the crop raised. 

If the landlord had a right, which should be proved, 
to revert to the varam system when the tenant began 
to cultivate the more valuable crop with the aid of 
well-water sunk by him, the landlord’s abstention 
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from exercising that right may be viewed as con- 
sideration for the implied contract to pay enhanced 
rent for the garden crop. 

Statements in District Manuals as to custom 
prevailing in certain talugs, while they may be 
referred to in corroborating or contradicting evidence 
in any particular case, cannot take the place of such 
evidence, or be made tho sole basis for a finding 
thereon, ARMUGAM CHETTY v. J AGAVEERA Rana, 9 M. 
L. T. 76 











Undertaking given not to 
store hay on the premises—Hay stored—Premises 


burnt by fire—Breach of contract— Remote cause—-Fire ` 


not caused by tenant —Damages — Tort. 

The defendant took the lease of a house from the 
plaintiff on a monthly rent and gave an undertaking 
that he would not store grass in any part of the house. 
Contrary to his undertaking, he did store some grass 
in one of the rooms. The house was burnt down and 
considerable damage caused thereby to the plaintiff. 
The plaintiff sued the defendant for damages he had 
sustained by reason of the. fire. It was nob proved 
that the defendant had caused the firo nor was it 
proved that the fire was due to the breach of the 
undertaking and was the natural result of storing 
hay: 

Held, that, as the plaintif had failed to establish 
that any damage was sustained by him by reason of 
any actof the defendant, and as his logs did not 
naturally flow from the defondants’ breach of contract, 
his claim was unsustainable. MATHURA Das v. MOHAN 
Lan, 7 A. L. J. 1205 716 
Wajib-ul-arz forbidding sale 

of trees by tenants—Sale in execution of decrees—Ap- 

plicability of Wajib-ul-arz. 

Where a Wajib-ul-arz provided that tenants who had 
planted groves had a right to cut standing trees for 
their household use bnt could not sell any tree except 
with the permission of the owner of the land: Held, 
that the terms of the Wajib-wl-arz forbidding sale 
applied as much to sales in execution of decree as to 
a private sale. HARPAL SINGH v. JAGWANT SINGH, 18 
0. 0. 366 1092 
—__—— Waste land—Tenant’s right 

to produce of spontaneous growth—Zemindar’s right 

to bring waste land under cultivation. 

Ordinarily a Zamindar has a right to extend the 
area of cultivation by bringing waste land under 
cultivation. 

Defendants sold their Zamimdari rights to the 














plaintiffs “in consideration of an annual allowance of ` 


Rs. 50, Zamindari dues, things of spontaneous growth 
and privileges in respect of the lands under the 
cultivation of the vendor and of the members of his 
family:” Held, that this entitled the defendants to 
enjoy the produce of spontaneous growth on the waste 
land so long as the land remained uncultivated and 
yielded produce of spontaneous growth, but it did not 
restrict the plaintiffs right to bring the waste land 
under cultivation. Grrraz SINGH v, “THAKURIA, 7 A. 
L. J. 1165 820 
Lease. See LANDLORD AND TENANT. 

compulsorily 1egistrable—Not registered— 





Whether evidence of agreement to leage 794 
Construction of 896 
Construction of—Rent in kind 945 





Covenant for re-entry - Express—Non-pay- 
ment of rent—Forfeiture 
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in writing registered—Signature of lessor, if 
necessary to operate as lease—Leage signed by 
lessee only—Whether lessee can deny his liability 
4 668 
Ordinary management 288 
Restraining defendant, as under-raiyat, from 
building pucca house ~Permanent lease granted by 
raiyat to under-raiyat—Lease registered, rights of 
mnder-raiyat 65 
Sale of under-proprietary rights—Reserva- 
.. tion of annual rent or lagan sarkari 725 
Agreement to lease—Registration—Admisei. 
bility in a suit for specific performance —Registration 
Act (III of 1877), ss. 8, 17 (a), 49 —Transfer of Pro. 
perty Act (IV of 1882), s. 4—Trusts Act CIT of 1882), 
s. 91, a 

















An agreement in writing to granb a lease, which 
requires registration, cannot be receivod in evidence 
in a suit for specific performance of such agreement, 
whether possession was or was not granted in pur- 
suance of the agreement. 

Rajah of Vencatagiri v. 
(F. B.) 456, followed. 

Konduri Srinivasu Charyuln v, 
Vencataraja, 17 M. L, J.218, overruled. 

Banjaraya Raju Qaru v, Jagannatha Raju Garu, 
1 M. W.N. 485, 7 M. L. T. 278; 5 Ind. Cas. 615, ex- 
plainedand distinguished. 

S. A. No. 973 of 1904, dissented from. 
Satyendra Nath Bose v. Anil Chandra 
W. N. 65 ; 5 Ind. Cas. 38, dissented from. 

Section 49 of the Registration Act consists of two 
parts. It provides first “that no document, required by 
section 17 to be registered, shall affect any im- 
movable property comprised therein”, The second 
part of the section says that such a document “shall 
not be received as evidence of any transaction affect. 
ing such property,” i. e., the immovable property. 
comprised therein. As regards the immovable 
property, other than that comprised in the instrument 
or a transaction in respect thereof, the section con- 
tains no prohibition against the admissibility of tho 
instrument, The two parts of the section deal wich 
different subjects. The first 
the document itself is the transaction or the mode in 
which it is carried out. 


Narayana Reddi, 17 M. 


Gottumukala 


Ghosh, 14 C. 


recital of another transaction which affects the 
immovable property comprised therein. NARAYANAN 
CHETTY v. MUTHIAH SERVAT, 9 M. L. T. l42; 21 M. L. 
J. 44 520 F. B, 
Legal Practitioner —ddvocate appearing for 

opposite party in a subsequent suit on the same subject 
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the opposite party and this time his 
business was to make out that the same sale-deed was 
invalid for want of consideration. The previous suit 
had been dismissed as barred by limitation without 
the merits having been gone into. It was not proved 
that the Advocate had carried away or used any 
secrets of his client in the first case: 

Held, that under the circumstances the Advocate 
could not be prohibited from appearing for his client 
in the second case. Mr.—— 2. Tin Byu U, U. B. R. 
(1910), 1, p. 50 1174 


— — Misconduct —Removal from 
the rolls—Re-admission—High Court, power of. 

‘An order of disbarment of a legal practitioner is 
not necessarily final or conclusive for all time. 

Though the name of a legal practitioner may have 
been removed from the rolls by the High Court by 
reason of professional misconduct or criminal con- 
viction, the Court may in its discretion re-admit him, 
jf satisfied that during the interval which has elapsed 
since the order of removal was made, he has borne an 
unimpeachable character and may with propriety be 
allowed to return to the practice of an honorable 
profession. ABIRUDDIN AHMED, In re, 12 C. L. 1. 625; 
15 0. W. N. 3887 8 
Legal Practitioners Act (XVIII of 

1879), SS. 12, 3 cl. (¥f)—Conviction for 

sedition —Misconduct “Any other reasonable cause”, 

significance of —Hjusdem generis, principle of —Sus- 
pension or dismissal, considerations leading to—Con- 
viction final as to guilt-—Res judicata. 

The Legislature did not intend, in any way, to 
couple clause (f) of section 13 of the Legal 
Practitioners Act with the clauses which precede it, 
that is the significance of clause (f) is not limited 
by the principle of ejusdem generis. Therefore, the 
words “any other reasonable cause” in the said clause 
are not confined to misconduct of which a practi- 
tioner is guilty in his professional capacity but 
embrace all causes which, in the opinion of the High 
Court, may afford reasonable ground for his suspen- 
sion or dismissal; and a conviction for sedition con- 
stitutes “reasonable cause” within the purview of the 
said clause. 

Where a legal practitioner is convicted of a crime 
involving a form or degree of moral depravity which 
makes him permanently unfit for association with the 
members of the honourable profession, so that his 
present continuance in, or any future re-admission 
to, the profession could only be allowed at the expense 
of degradation of the profession itself, perpetual and 
final dismissal is the only proper course. But there 
are acts which, though punishable as offences and in- 
dications of a character unfit for practice of the law, 
are more venial and expiable, because devoid of the 
lower forms of dishonesty and moral depravity. The 
offence of sedition may be in this category and in such 
cases a locus penitentize should be left open to the 
offender. f 

Where a legal practitioner has been convicted by a 
Criminal Court of competent jurisdiction whose 
decision has become final, such conviction must be 
taken to have made res judicata the fact that the 
practitioner concerned has been guilty of the offence 
whereof he was convicted. Nevertheless, a discretion 
remains, under section 12 of the Legal Practitioners 
Act, in the High Court to decide whether or not the 


appeared for 
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convicted practitioner should be suspended or_dis- 
missed. EMPEROR v. KoLHATKAR, 6 N. L. R. 129 282 


ss. 13, 14—Madras 
High Court Rules, Rule 27—Pleader entering into 
trade without notice to High Court—A series of money 
lending transactions on usurious terms—Misconduct. 














A pleader was found to have had nearly ahundred 
money-lending transactions in his‘own name and in 
that of his minor son. Ib was found.that the trans- 
actions in the son’s name were only a shield or screen 
and that they were really transactions by himself. 
The transactions were all of an usurious nature: 

Held, (1) that the pleader had yiolated rule 27 of 
the High Court Rules under the Legal Practitioners 
Act and was guilty of professional misconduct. 

(2) thatthe High Court had jurisdiction to deal 
with the pleader under the Legal Practitioners Act. 

In the matter of Choragudi Venkatadri Pantulw and 
another, 20 M. L. J. 500; 1 M. W. N. 163; 8 M. L. T. 
22 ;6 Ind. Cas. 318, referred to. KUNMETTA CHINNA- 
RAPPA v. Kona Tima REDDI, 9 M, L. T. 55; 2 M. W. 
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S. I3 (f) 282 
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Lekhiraj—Presumption—Burden of proof 546 
Lessor & Lessee; relation of 1158 
= See LANDLORD AND TENANT; 








LEAES. 

Letters of Administration—Will—Suit 
by widow—Legatee made party — Subsequent grant 
of Letters of Administration—Suit by legatee— 
Whether doctrine of res judicata applicable 

— —— ———— vith Will annexed - hea 


—-—-—————— , grant of, for whole pro- 
perty to trustee 5 


Letters Patent (Bombay) cls. 12, 14 
—Several causes of action—Leave of Court—Joinder 
of causes of action—Notice under clause 14, applica- 
tion for, when to be made. 


The plaintiff joined in his plaint three causes of 
action, two of which had arisen in part within the 
Jocal limits of the Ordinary Original Civil Jurisdiction 
of the High Court of Bombay, and the third wholly 
outside the said limits. 

When presenting the plaint, plaintiff obtained leave 
of the Court as to the first two causes of action, under 
clause 12 of the Letters Patent, and also made an 
application under clause 14 of the Letters Patent for 
issue of notice calling upon the defendants to show 
cause why he should not be permitted to join together 
in one suit the several causes of action set out in the 
plaint. 

The defendants objected: ` 

(1) that an application under clause 14 could not 
bemade in a case in which leave had tobe obtained 
under clause 12 in respect of the other causes of 
action; 

(2) that in any event the application should have 
been made before the plaint was filed: d 

Held, overruling the objections, that as soon as 
leave had been obtained, the Court had Original Juris- 
diction in respect of the first two causes of action; it 
then became lawful to the Court to call on the 
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defendants to show cause why the third cause of 
action should not be joined in the suit, aud there 
is nothing in clause 14 to show that this must 
have been done before the filing of the plaint. 
Dosson v, KRISHNA Minus, Lirp., 12 Bom. L. R. 985 
648 
: (Madras) cl. IO —Reasonable 
cause— Professional misconduct, what amounts to. 

A Vakil of the High Court, practising in the 
mofussil, appeared on behalf of the accused in a 
certain Sessions case tried with assessors. After the 
case was over and before the judgment was delivered, 
the Vakil filed a petition on behalf of the accused 
containing allegations that the J udge had written a 
draft-judgment before the address of the defence 
Vakil was over and that he had summed up for con- 
viction, and caused the said petition to be brought to 
the notice of the Judge when the Judge was writing 
the judgment. It was found that the allegations 
against the Judge were unfounded: Held, that the 
making of the saidallegations was professional mis- 
conduct. The Vakil was reprimanded aud ordered to 
pay the costs of the proceedings against him. A 
Hicu Court VAKIL, In the matter of,8 M. 1. T. 375; 
21 M. L. J. 76 574 F. B. 
—~ S. [2—Leave to sue 

granted —Motion to revoke— Written statement. 

Where leave to sue was granted, as a major 
portion of the cause of action had arisen in 
Madras, a motion to revoke that leave should be 
made at once or the party should take an exten- 
sion of time for filing his written statement on 
that ground. It is for the interest of the parties that 
the question whether leave is to be revoked or not 
should be decided at the outset before any costs are 
incurred. GENTHEY SUBBIAH CHETTY v. ABDUL Karr, 
JM. W. N. 564; 8 M. L. T. 349 
S. 15 —‘Judgment, mean- 

ing of—Interlocutory order—Order on Original side 

of the High Court—Judge declining to frame an issue 

—Appeal. 

An order of a Judge, on the Original side of the 
High Court, declining to frame an issue, asked for by 
one of the parties to the suit, is not appealable. 

Per White, C. J.—In determining what is a judg- 
ment, the test is not what is the form of the adjudica- 
tion, but what is its effect in the suit or proceeding 
in which ib is made. If its effect, whatever its form 
may be and whatever may be the nature of the 
application on which itis made, is to put an end to 
the suitor proceeding so far as the Court, before 
which the suit or proceeding is pending, is concerned, 
or if its effect, if it is not complied with, is to put an 
end to the suit or proceeding, the adjudication is a 
judgment within the meaning of the clause. An 
adjudication on an application, which is nothing 
more than a step towards obtaining a final adjudi- 
cation in the suit, is not a judgment within the mean- 
ing of the Letters Patent. 

An order on an independent proceeding, which is 
ancillary to the suit (not instituted as a step towards 
judgment, but with a view to rendering the judgment 
effective, if obtained), e.g., an order on an application 
for an interim injunction, or for the appointment of a 
Receiver, is a judgment within the meaning of clause 
15 of the Letters Patent. The decision may bea 
judgment forthe purpose of the section, though it 
does not affect the merits of the suit or proceeding 
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and does not determine any question of right raiged 
in the suit or proceeding. 

Per Krishnaswami Aiyar, J. 

The word ‘judgment’ in section 16 of the Letters 
Patent covers a ‘preliminary or interlocutory judg- 
ment’ as well asa ‘final’ judgment and it does not 
include an ‘interlocutory order’; and the interpretation 
is uncontrolled by any provisions of the Code of Civil 
Procedure. 

Somasundram Chetty v. The Administrator- General, 
1 M. 148, distinguished. 

R. v. R., 14 M. 88, Veerabodram Chetty v. Nataraja 
Desikar, 28 M. 28, Marutha Muthu Pilla v. Krishnama 
Chariar, 30 M. 143, Appasawmy Pillai v, Somasundra 
Mudeliar, 26 M. 437 and Chinnasawmi M udeley v. 
Armuga Gounden, 27 M. 432, dissented from. 

De Souza v. Coles, 3 M. H. C, R. 384, Srimantu Raja 
Yarlagadda Durga Prasada Nayuda v. Srimantu Raja 
Yarlagadda Mallikarjuna Prasada Nayadu, 24 M. 358, 
Musammat Brij Coomare v. Ramrick Das, 5 0. W. N. 
781, Commercial Bank of India v. Sabju Saheb, 24 M. 
252, Vyasachary v. Keshavachariya, 25 M. 654, Justices 
of the Peace for Calcutta v. Oriental Gas Co, 8 B. L. 
R. 433, Hurrish Chunder Chowdhry v. Kali Sundari 
Debi, 9 C, 482 ;12 0. L. R. öll; 101. A. 4, Howard v. 
Wilson, 4 C. 231, Toolsee Loney Dassee y, Sudevi 
Dossee, 26 C. 361, Gopinath Pati v. Maheswar Pradhan, 
35 C. 1096, Vaghaji v. Camaji, 29 B. 249, Atlas Assur. 
ance Co., Ld v. Ahmedbhoy Habibhoy, 34 B. 1; 11 Bom, 
L. R. 1; 1 Ind. Cas. 14 referred to. 

Ebrahim v. Fuckhrunissa Begam, 4 0. 581; 830, L. R. 
311, followed. Tonsaram Row v. ADAGAPPA Cuerry, 
1 M. W. N. 696; 8 M. L. T. 453; 21 M. L. J. 1 

| 340 F. B. 
License —Revocability — Licensee executing works 

of permanent nature— Compensation, 

A license as a general rule is revocable at the will 
of the grantor, for no interest in the land is conferred 
on the grantee by the grant of a license. But the 
license is irrevocable if the licensee, acting upon it, 
has executed works of a Permanent character and 
has incurred expenses in their construction. 

Rochdale Canal Co. v. King, 16 Beay. 630; 51 Eng. 
Rep. 924; 22 L. J. Ch. 604; 17 Jur, 1001, and Bankart 
v. Tennant, L. R. 10 Eg. 141; 39 L. J. Ch. 809 ; 23 L. 
T. 137 ; 18 W. R. 639, followed. 

The grantor of the license, however, is entitled to 
revoke it, if he makes compensation to the licensee 
for the loss he may incur by reason of the revocation 
of the license. 

Winter v. Brockwell, 8 East 308; 9 R. R. 454; 103 
Eng. Rep. 359, Liggin v. Judge,7 Bing, 682; 33 R. R.. 
615; 5 M. and P. 712 ; 69 L. J. (o. s.) 0. P. 202, Aldin 
vy. Latimer, (1894) 2 Ch. 427 ; 63 L. J. Ch. 601;8 R. 
352; 71 L. T. 119;42 W.R, 453 and Plimmer v, 
Ihe Mayor of the City of Wellington, L. R. 9 App: 
Cas. 699 at p. 710; 53 L. J.P. Q. 104; 511, T. 475; 
49 J. P. 116, relied upon. SURNOMOYEE PESHAKAR v. 
UHUNDER Kumar Das, 12 C. L. J. 443 793 


Lien. See VENDOR AND PURCHASER, 

of purchaser, 
CHASER. - 

Limitation—account, suit for—Same limita. 
tion applicable to both movables and immovables — 


Suit for general account barred—Assets acquired 
within three years before suit whether recoverable 


999 
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Action by purchaser for iosy 


paid twice over 














Application for re-arrest of judg- 
ment-debtor—Application for re-arrest jn accord- 
ance with law 74 

—__-——- — Balance — Interest — Bro to 





pay 


—_— 





_———Claim proceedings, order in— 

Suit by aggrieved party instituted after a year— 

Judgment-debtor not a party in claim proceedings 
I 








——For compensation for breach of 
contract 





—- Decision by a Survey Officer--Date 
of decision—Communication—Starting point 398 
——-Default in payment of instalments 
—Action for recovery of last two instalments— 
Stipulation for payment of all future instalments in 
default of any one instalment—Waiver 














—————Fascment of necessity —Right_to 
drain water 939 
— ——— Execution of decree— Objection by 
judgment-debtor—N otice, service of, under section 
248, Civil Procedure Code, effect of—Opportunit, 

to contest validity of order—Estoppel 22 





______-__——-Mortgage—First mortgage with 
possession—Second mortgage without possession— 
‘Mutation—Collateral mortgages 353 


Mortgagor and mortgagee —Right 
of mortgagor to sue for surplus profits—Date from 
which limitation runs— Revival of barred aso 





—— 





—_—_— Notice to show cause against en- 
forcement of decree—Process for enforcing judg- 
ment 663 


aan 








Rent suit—Addition of a plaintiff 
after period of limitation 890 
_--Sale with condition of re-purchaso 

981 





— 


Suit by legatee against exeoutor— 
Suit for accounts—Trust—Amendment of the law 
of limitation, effect of—Limitation law not always 
law of procedure 189 


— an 


—a 








Suit for contribution—Remedy of 
tle principal against the defendant barred by limi- 
tation—Starting point of time—Cause of rio 


02 


Suit for damages for trespass 
162 








— 





——Suit for possession—Hereditary 
office—Enjoyment of emoluments without posses- 
sion of office—Adverse possession — Plaintiff's 
family entitled to beneficial enjoyment of pro on, 
—Starting point bo 








___-—_——— Suit for possession by auction- 
purchaser—J udgment-debtor not in possession at 
the date of sale—Adverse possession — Two in- 
dependent trespassers cannot tack their periods of 
possession 10 

_ Suit for recovery of money de- 
posited as security for payment of rent 


nn —— Suit for recovery of purchase- 
money by vendor —Personal covenant to pay—Cove- 
nant to pay before Sub-Registrar—Tender and re- 
fusnl—Breach of contract in writing registered 
ei 804 
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Suit for rent—Pattah tendered 
not in accordance with Court’s judgment—Expiry 
of Fasli before date of judgment—Limitation, 
starting point of, for action for rent 9 
Suit for restitution of conjugal 
rights—Demand and refusal 
Suit to set aside decree on_the 
23 

















ground of fraud 














Adverse possession—Necessity for 
finding whether defendant's possession was adverse or 

. derivative—Failure to account for origin of posses- 
sion—Legal presumption—Derivative possession. 

In asuit for possession of property, where defen- 
dant sets up the plea of adverse possession, it is not 
enough for the Court simply to find against defen- 
dant and for plaintiff. The Court should find how 
long the defendant was in possession, and, if for over 
the statutory period, whether the possession was only 
derivative. Without a definite conclusion on these 
points, no finding should be recorded on the question 
of limitation in plaintiff’s favour. 

The mere failure of the defendant to prove the 
origin of his possession does not give rise to a legal 
presumption that his possession was only derivative. 
Tt is a question in each case on the facts, whether 
having failed to prove the origin of his possession, the 
defendant may be deemed to have come into posses- 
sion under the plaintiff or under persons who got 
into possession from the plaintiff.  ERANHIKKAL 
KUNHIMMACHA V. THOPPIL PUDIA Virtit, 9 M. L. 506 


Limitation Act (XV of 1877), S. 2 
689 


—— —— S. 4—Duty of First or 
Appellate Court to dismiss suit prima facie barred 
99 


794 


_ a S, “Sufficient causo” — 
Pendency of application for review—Appeal not filed 
within prescribed time, 

The pendency of an application for review is not 

a “sufficient cause” for not presenting an appeal 

within time unless there were reasonable grounds for 

asking for a review. 
Ashanulla v. The Collector of Dacca, 15 C. 242; Karm 

Bakhsh v. Daulat Ram, 183 P.R. 1888, (F.B.), followed. 

Musapi LAL v. BADHAWA, 100 P. R. 1910; 43 P. L. R. 





—— s5 








1911 1156 
——s.6 794 
__ eT  , 10, art. 123 - Suit 


‘A suit for accounts was brought by the legatee 
against the executors of a Will, the principal object of 
which was to be put 


plaintiff was not entitled to have accounts for more 
than six years before suit: 

Held, that a suit of this kind must be restricted to 
the taking of accounts for six years before the date 
of suit. The case did not fall within section 10 of 
the Limitation Act, nor could the plaintiff take the 
advantage of Article 123, Schedule I of the Limitatior 
Act, so as to extend the taking of accounts for 4 
period of twelve years. 
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If before the amendment of the law of limitation 
the defendants had acquired the right of immunity to 
render accounts for more than six years before snit, 
they could not be deprived of that right by any 
amendment in the law of a later date. 

The law of limitation is not always a law of pro- 
cedure. GAJANAN VINAYAK v. VAMAN SHAamRAo, 12 
Box. L. R. 881 189 











S. 14 — Court—Foreiyn 
Court not tncluded—Construction of statutes. 

The word Court in section 14of the Limitation Act 
does not include a foreign Court. 

All legislation is primarily territorial and a limit 
must be placed upon the general sense of a word 
used in a statute with reference to that principle of 
law, unless thero ig something in the language or 
object of the statute which compels the Court to 
interpret the word in its wide sense. CHANMALAPA v. 
ABDUL VAHAB MUHAMED Hussen, 12 Bom. L. R. 977 

645 
S. I9— Acknowledgment 
of liability—Endorsement of payment 349 


S. [9—Acknowledgment 
—Admission should be of distinct liability in dispute, 
not any liability, 

An acknowledgment under section 19 of the Limit- 
ation Act, 1877, need not be expressed and may be 
left to implication; but it must be a necessary impli- 
cation from the words used that the person 
acknowledging was referring to and admitting the 
distinct liability in dispute and not any liability. 

Gopal Rao v. Hari Lal, 9 Bom. L. R. 950, relied 
upon. 

Therefore where A, who was indebted to B in respect 
of eleven different transactions, wrote a letter to 
the effect that the money of the addressee 
would be paid: Held, that the terms of the letter 
not being specific enough to indicate whether 
the acknowledgment related to one or more of these 
transactions, it was not sufficient to save the claim 
in respect of any of them from the bar of limitation. 
HINGU MIYA v. HERAMBA OHANDRA, 18 C. L. J. 139 


8I 

S. 19, Sch. Il, 

arts. 65, I 15, 120—suit for money due under 

agreement—Specified sum of money— Compensation 

for breach of contract—Plaint —Amendment—Discre- 
tion of Court—Test. 

A suit may properly be described as one for com. 
pensation for breach of contract within the meaning 
of article 115 of the second Schedule to the Limitation 
Act of 1877, although it may be a suitfor recovery 
of a specified sum of money due under the contract. 

Clanesh Krishna v. Madhavrav Ravji, 6 B.75 and 
Nobo Coomar Mookhopadhya v, Siru Mullick, 6 ©. 94, 
followed. 

The discretion of the Court in the matter of grant- 
ing or refusing an application for amendment of the 
plaint, cannot be restricted by an inflexible rule of 
law. It must be decided upon the circumstances of 
each individual case, whether such application should 
be granted or not. The test to be applied is, whether 
the party against 
would be prejudiced if the application of the plaintiff 
Were granted; but observing due caution in that 
regard, the time and extent of each amendment are 
in the judicial discretion of the Court. 














—_—— 














GENERAL INDEX, 


whom the amendment is sought - 


1289 


Limitation Act—(1877)—conta, 


Chhayemannessa v. Kazi Basiran, 5 Ind, Cas. 532 ; 
11 C, I. J. 285; 37 C. 399, followed. 

An acknowledgment to be valid under section 19 of 
the Limitation Act need not be addressed to the 
creditor. 

Maniram Seth v, Seth Rupchand, 40. L. J. 94; 33C. 
1047; 83 I. A. 165; 8 Bom. L. R. 501; 10 O. W. N. 874; 
l M. L. T. 199; 3 A. L. J. 625; 16 M. L. J. 800; 2 N. L. 
R. 130 and Brojo Nath Saha v, Gaya Sundari, 6 O. L. 
J, 141, followed. 

Mylapore Iyasawny v. Peo Kay, 140. 801; 14 1. A, 
168 and Imam Ali v. Baij Nath Ram Sahu, 3 C. L. J. 
576; 33 C. 613; 10 C.W.N, 551, should be disregarded. 
NISTARINI Dest v. Cnanpr Dast DEBI, 12 0. I. J. 423 


788 

s. 20— Acknowledgment 
of liability- Endorsement of payment—Reckoning of 
time— Whether from date of endorsement or payment, 

Under section 20 of the Indian Limitation Act (XV 
of 1877), time has to be reckoned from the date of 
payment and not from the date of endorsement of 
such payment. 

A mere endorsement of payment does not amount 
to an acknowledgment of a subsisting liability within 
the meaning of the said section. GADE LAKSHMINARA- 
SIMHAM V. BHARATA MAHANTY, 9 M. L. T, 216 349 
—— ——— S. 20 — Payment of in- 

terest where debtor liable in respect of several transac- 

tions—Appropriation of interest to several debts, 

Section 20 of the Limitation Act, 1877, did not 
expressly refer to the case of payment of a sum as 
interest when more than one debt was due from 
debtor to the creditor. 

When there are two debts and payment of interest 
has been made by the debtor without specification, 
it may save either debt from limitation, 

The amount due as interest from a debtor toa 
creditor in respect of eight different transactions wag 
Rs. 307 when a payment of Rs. 200 was made 
towards interest. The sum paid was sufficient to 
discharge the whole of the interest due on the last 
seven debts amounting to Rs. 175 and there was a 
balance of Rs. 25 left which might be deemed as part 
payment of interest on the first sum due: 

Hell, that the inference was perfectly legitimate 
that the payment might reasonably be attributed to all 
the debts which were thus saved from limitation, 
HINGU Miya v. HERAMBA OHANDRA, 18 0. L. J. 19 SI 
—— — S. 22—Transfer of pro 

forma defendant to category of plaintiff is not the 
addition of new party 837 
—S. 26- Right of way— 

“As of right” —Private right of way—Grigin — Special 

damage—Acquiescence. 

An enjoyment as of right must be “nec vi nec clam 
nec precario”. In section 26 of the Indian Limitation 
Act the conditions “nec vi nec clam” are separately 
provided for in the words “peaceably and openly”. 
It seems probable, therefore, that the Special force of 
the qualification “of right” les in the words “nec 
precario” which would exclude enjoyment by the 
caprice or the mere will or favour of the owner of 
the servient tenement, 

Considerations of “special damage” do not arise at 
all in the case of a private right of way. 

Mere acquiescence is enough; it is not necessary to 
show how the right originated. 
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Arzan v. Rakhal Chunder Roy Chowdhry and The 
Secretary of State, 100. 214; Maung Than Zanv. U 
San Win, 2 L. B. R. 134, approved. 

Gardner v. Hodgson’s Kingston Brewery Company, 19 
T, L. R. 458; 72 L. J. Ch. 558; (1908) A. C. 229; 88 L. 
T. 698; 52 W. R. 17, referred to. KYINAN %. Set Lan, 
3 Bur. L. T. 100 1196 
— ——_ s. 28, Sch. Il, art. 
144— Adverse possession—Suwit by vendee or auction- 

purchaser for possession. 

Ordinarily a purchaser, who has not acquired posses- 
sion, has 12 years from the date of the purchase within 
which he can sue for possession, but after that time 
any suit brought by him would be time barred. In 
the cago of a vendec who has obtained a decree or of 
an auction-purchaser, if merely symbolical possession 
has been obtained, the decree-holder or auction-pur- 
chaser has 12 years from the date of obtaining 
symbolical possession within which he may bring & 
guit for physical possession; at the end of that time 
his rights are extinguished. 

Juggobundhu Mukerjee v. Ram Chander Bysack, 5 C. 
584; Hari Mohan Shaha v. Babur Ali, 240, 715 at p- 717; 
Nam Dev v. Ramchandra, 18B. 37, Gopal v. Krishna 
Rao, 25 B. 275; Mahadeo v. Parashram, 25 B. 358; 
Mangli Prasad v. Debi Din, 19 A. 499, followed. 
Amonak Stam v. Mauna BAKUSH, 70 P. L. R. 1910 3 


——— Sch. Il, art. IO—Menning 
of physical possession 603 
art. II 157 


art. IIl—Civil Proce- 
dure Code (Act XIV of 1882), s. 385—Suit brought 
within one year of adverse order under s. 335, Civil 

Procedure Code—Suit by benamidar—Adrerse posses- 

sion as against mortgagor subsequent to mortgage— 

How far affects mortgagee’s rights. 

Plaintiff, against whom an order was passed under 
section 385, Civil Procedure Code, 1882, sued for 
possession within one year from the date of the order. 
‘At the hearing it was found that he was only a 
benamidar and the 2nd plaintiff was brought on record 
as the real owner. It was contended for defendants 
that the suit was barred under article 11 of Schedule 
TI of the Limitation Act as the 1st plaintiff, as benami- 
dar, was not entitled to sue and time had run ont 
before 2nd plaintiff was brought in as such. It was 
also found that after the mortgage to plaintiff, 4th 
defendant had held possession of property adversely 
to the mortgagors for over 12 years: 

Held, (1) that the plaintiff, thongh a benamidar, 
was entitled to sue as the person against whom the 
order was made under section 335, Civil Procedure 
Code, 1882. 

(2) that asthe 4th defendant’s adverse possession 
commenced sibseauent to the date of the plaintifi’s 
mortgage, it was not adverse to the plaintiff till the 
latter purchased the property in Court auction in 1904. 

Aimadar Mandal v. Makhan Lal Day, 33 C. 1015; 
10 G. W. N. 904, followed. VENKATACHALA ASARL 2. 
SUBRAMANIA CHETTY, 1 M. W. N. 633; 8 M. L. T. 377 
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——— —— art, 3I 882 
— —— art. 35 412 
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——— art. 65 788 








- art. 85—“Mutual, open 
and current accounts,” test of— Advance of loans— 
Re-payment by consignment of goods—Re-payment 
intended to reduce liability- Sums due on accounts 
before three years before institution of suit—Limita: 
tion. 











As a general rule, payments made on account by 
one party and credited by the other, whether in 
money or goods, do nob render the account mutual so 
as to defer the operation of the statute to the date of 
the last item. 

To bring a case within the operation of article 85 
of Schedule IL of the Limitation Act, there must be 
independent obligations between the parties. The 
test of ‘mutuality’ is not the existence ofa shifting 
balance which, though important evidence of mutuality, 
is not conclusive, but there must be transactions on 
each side creating independent obligations on the 
other, and not merely transactions which create 
obligations on one side, those on the other being 
merely complete or partial discharges of such 
obligations. 

Plaintiffs advanced to defendants moneys from time 
to time from 1893, and the defendants sent periodical 
consignments of coffee to plaintiffs, which the latter 
sold, crediting the proceeds to the defendant’s account. 
The loans bore interest ai 12 per cent. per annum, and 
the plaintiffs were to have a further charge, which 
was called a ‘commission,’ viz., & special rate of interest 
being three timesas high on all sums advanced before 
the receipt of the first consignment of coffee for the 
year as on those advanced subsequently. Ina suit 
by plaintiffs for recovery of Rs. 7,587-9-9 being the 
amount due in November, 1899: 

Held, that the suit was barred as to all items excep6 
those which accrued due within three years prior to 
the institution of the suit and that the case was not 
governed by article 85 of Schedule 11 of the Limi- 
tation Act, as there was no mutuality and reciprocity 
between the parties, the consignments of coffee having 
been made simply and solely on account of the 
antecedent loans and with a view to reduce the balance 
due thereunder. 4 

Musammat Phool Koomaree v. Bibee Woonkar Pershad 
Rustoby,7 W.R. 67 ab p. 70, Hirada Basappa V. 
Gadigi Muddappa, 6 M. H. C. R. 142, Hargopal Prem- 
sukdas v. Abdul Khan Hajee Mahomed, 9 B. H. C. R. 
429, Velu Pillai v. Ghose Mahamad, 17 M. 293, Ram 
Pershad v. Harbans Singh, 6 C. L. J. 158, Ganesh v. 
Gyanu, 22 B. 606, Laljee Sahoo v. Raghoo Nundan Lat 
Sahoo, 6 C. 447, Chittar Mal v. Behari Lal, 32 A. 11; 
6 A. L. J. 921; 4 Ind. Cas. 261, referred to. SHIVE 
Gowpa v, FERNANDEZ, 8 M. L. T. 412; 2M. W. NG 





— art. 106-Suit for ac- 
count—Same limitation applicable to both moveables 
and immoveables 9 








art. 109 162 
art. I IO—When arrears 
491 























become due 


-— — art. 110 
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—— ——— art. 115 788, 882, 


1087 
art. 116 804, 1087 
—— art. 120 162, 930 


: — art. 120—Devaswam’s 
property—Swit for declaration of rights—Limitation. 


A suit for a mere declaration of right brought more 
than six years after the grant of a patta; which is the 
foundation of the action, is barred ANANDA VARAR 
v. VASUDEVAN, 8 M. L. T. 249; 1 M. W. N. 594 357 
art, 123 189 


art. 124 — Ezp. in 
column 3 —Suit for possession—Hereditary office— 
Enjoyment of emoluments without possession of 
office—Adverse possession—Plaintiff’s family entitled 
to beneficial enjoyment of property-—-Limitation— 
Starting point. 
Article 124 of the Limitation Act deals with a suit 
for possession against the holder of ahereditary office. 
The explanation to the clause in the third column 
of article 124 does not govern the words in the 
first column of the article; nor does it say that mere 
receipt of the emoluments, without reference to auy 
performance of duties, will enable the recipient to 
claim possession of the office if the duties are being 
performed by another. Therefore, by possession of 
land alone one cannot acquire a right to the office, 
Where the plaintiff's family is entitled to the 
beneficial enjoyment of lands belonging to a temple, 
time begins to run to recover the lands from the time 
the plaintiff’s right to beneficial enjoyment accrues. 
KAMALATHAMMAL v. KRISHNA Pinar, 20 M. L. J. 781; 
9 M. L. T. 78 998 
—— ——— art. 127 930 


——— art, 134—“Purchased,” 






































meaning of. 

Article 184 lays down that a suit to recover posses- 
sion of immovable property mortgaged and after- 
wards purchased from the mortgagee for valuable 
consideration must be brought within twelve years 
from the date of purchase. 

The plain meaning of “purchased” for valuable 
consideration is that the ownership of the property 
sold has been absolutely transferred from the vendor 
to the purchaser in consideration of a price paid or 
secured by the purchaser to the vendor. VERAMMAL 
v. SUBBU SINGH, 1 M. W. N. 715; 9 M. L. T.87 745 


— arts. I37, 142, 

BEI 44- Suit for possession by auction-purchaser— 
Judgment-debtor not in possession at the date of sale 

{ —Adverse possession—Two independent trespassers 
cannot tack their periods of possession. 

The plaintiff purchased the property in suit in 1891 
in a Court sale. As the property was in the posses- 
sion of a trespasser, the plaintiff was given only 
format possession in pursuance of his purchase. In 
1897, the defendant obtained possession of the pro- 
perty by virtue of decree but he did not derive his 
possession from or through the first trespasser and 
was himself a trespasser as regards the plaintiff. In 
1908, the plaintiff sued defendant for possession of the 
property: 

Held, that article 144 of the Limitation Act applied 
to the case, that in 1897 when the defendant obtained 
possession the plaintiff had a subsisting right, that 
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the defendant could not tack the period of adverse 
possession of the first trespasser to his possession, and 
that, therefore, the plaintiff’s claim was not time 
barred. 

Article 137 of the Limitation Act applies only to 
a suit against a third party and not to a suit against 
the judgment-debtor or his representative. 

Article 142 of the Limitation Act does not apply 
to this casc as the plaintiff was never in actual posses- 
sion and was never dispossessed. Ran LAKHAN RAI 








v. GAJADHAR Rar, 7 A. L. J. 1184 1095 
——-. arts. 142, 144— 
Non-registration of Patnidar’s name 766 














arts. 142, 144—-suit 


for possession by auction-purchaser 1095 


arts. 142, 144—pis. 
possession— Discontinuance ‘of possession—Guaridian's 
possession— Execution of decree for possession barred 

—Decree-holder entering upon property decreed—Suit 

under s. 288, of the old Code of Civil Procedure— 

Decree for possession sufficient assertion of title. 

N died in 1879, leaving two sons, who were then 
minors. N’s mistress A, who had lived with him, took 
charge of the minors, administered to their wants 
and entered into possession of the property left by N. 

When the minors arrived at the age of majority, 
ney found that A claimed the property in her own 
right. 

In 1891, they sued for possession of the property 
and obtained a decree in August 1892, which decree 
was confirmed in appeal on the 15th June 1894. On 
the 26th of June 1897, an application for execution of 
the decree was made, but it was dismissed as barred 
by limitation. ‘ 

In 1898, V, a nephew of N wrongfully dispossessed 
A and sold the property to G, who mortgaged the 
same to E. 

In 1900 P obtained a money-decree against N’s 
sons and attached the said property as belonging to 
them. E, however, intervened, and got the attach- 
mentremoved on the 20th September 1901, 

P filed a suit on the 8rd July 1905 for a declaration 
that the property in dispute was liable to attack- 
ment and sale in execution of his decree against 
the sons of N: 

. Held, that the limitation applicable to the snit was 
that provided by article 144, and not article 142 of 
the Limitation Act. 

The suit being one under section 288 of the old 
Code of Civil Procedure, P must prove that his judg- 
ment-debtor had a subsisting right to the property in 
dispute, and thus the snit must be tried as if it were 
a suit for possession by the judgment-debtors. 

Soregarded, it was not the case of the judgment- 
debtors having been dispossessed or having dis- 
continued possession while in possession of the pro- 
perty. 

There was no question of dispossession of the 
judgment-debtors, As A entered upon the estate of 
the minors and continued in possession, her posses- 
sion must be deemed to have begun as that of bailiff 
or agent for the minors and to have continued as such 
until, after the minors had arrived at the age of 
majority, she did something to convert it intoa 
wrongful possession on her own account. 

It was only in 1891 that she denied their title, and 
in a suit against her, her plea of limitation would be 
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decidéd by the.application not of article 142, but of 
‘article 144. 

_ Lallubhai Bapubhai v. Mankuvarbai, 2 B. 388 
at p. 418; Dadoba v. Krishna, 7 B. 34, referred to. 

The dispossession of A by V in 1898 was not 
dispossession of the sons of N. 

Nor was there any question of discontinuance of 
possession. There was nothing in the pleadings to show 
that the sons of N had relinquished the property, as 
if they didnot care for it, and that in consequence the 
respondents had followed them into possession. 

Although the decreo obtained by the sonsof N 
against A had become incapable of execution, the 
‘vight established by it remained, and though that 
right could not be enforced as against A by execution 
through Court, the decree-holders could enter by 
ousting any trespasser, A included. 

Bandu v. Naba, 15 B. 238, referred to. 

It is ageneral principle that any one suing in 
ejectment must prove possession within twelve years, 
and the reason for this is that possession is commonly 
the effective assertion of title which is relied on. 
But it isnotthe only one. There is another which in 
some cases is equally good, and that is an assertion 
of title made in Court and established bya decree. 
That is good against those who are party defendants 
to the suit,and if the same title is re-asserted and 
made good in a later suit against other opposing 
parties, it is good against them also and entitles to 
possession whether the title claimant has or has not 
been in possession within twelve years unless the 
opponent can defeat the title by adverse Possess) 


VASUDEO v. EKNATH, 12 Bom. L. R. 956 
—— art. 144 930 


— art. 144 — Disposses- 
639 











- sion 
io 


—— art. 144 — Suit by 
6 


vondee or auction-purchaser for possession 23 


——— art. 164 — Civil Pro- 
< cedure Code (Act XIV of 1882), s. 248—Notice to 
show cause against enforcement of decree— Porcess for 
enforcing judgment—Limitation. 
- A notice under section 248, Civil Procedure 
Code (Act XIV of 1882), to show cause why a 
decree should not be executed, is not a process 
for enforcing a judgment within the meaning of 
article 164 of Schedule II of the Limitation Act (XV 
of 1877). 

Poorna Chunder v. Prosanna Coomar Sikdar, 2 O. 
123, followed. 

Bimola Sundaree Dasee v. Kalee Kishen Majoomdar, 
22 W. R. Civ. Rul’ ö, not followed. CHIDAMBARA 
THEVAN v. ARUNACHELA TEVAN, 9 M. L. T. 111 663 
: ——- art. 178 986 


art. 178 — Limitation 

Act (IX of 1908), Sch. I, art. 181—Revision—Right 

to apply—Period of limitation—Starting point. 

On April 25, 1905, the Small Cause Court, Sialkot, 
dismissed plaintiff's suit for Rs. 25 on account of birt. 
Appeal was made to the District J udge, who remand- 
ed the case. On re-trial the Small Cause Court 
decreed for plaintiff but on appeal the District Judge 
dismissed the suit. The Chief Court held that no 
appeal lay to the District Judge and restored the 
order of the First Court dismissing the suit. Moro 
than three years after the April 25, 1905, the plaintiff 
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applied to the Chief Court for revision of the order of 
the first Court: 

Held, that the application was barred, as the period 
of limitation was three years from the time when the 
right to apply for revision arose, that is, from April 
25,19(5. BEHARI Lan v. Karu, 92 P. R. 1910; 126 
P. W. R. 1910; 187 P. L. R. 1910 318 
——— — art. 179 986 


——— art. 179—fStep-in-aid 
675 





of execution 








— art. 179—Step-in-aid 
of ewecution— Withdrawal of informal application. 
An application for the execution of a decree was 

withdrawn on the objection of the judgment-debtor 

to the effect that the decree had been transferréd 
to the decree-holder’s benamdar who had re-trans- 
ferred it to the decree-holder: Held, that the applica- 
tion was a step-in-aid of execution and saved limit- 
ation. 

Qopal Sah v. Janaki Koer, 23 C. 217, distinguished. 

MusaF ALI v. AMIR Jan Bri, 15 C. W. N. 71 33 


(IX of 1908), s» 6, £ 2h. 
I, art. 164—Ex parte decree—Setting a> le— 
Minority — New or old Act applicable—G eral 
Clauses Act (X of 1897), s. 6—Interpretati of 
statute—Act enforced some months after its passing— 
Effect. 

An ev parte decree was passed on the 4th of 
September, 1894. The 3rd defendant, then a minor, 
said that he attained majority on the 16th of January 
1909, applied on the 25th of January to set aside the 
ex parte decree. The new Limitation Act came into 
force on the lst of January 1909: Held, that the 
application to set aside the ew parte decree was govern. 
ed by the new Act and as article 164 gives only 30 
days from the date of the decree, the application was 
barred. 

Section 6 of the new Limitation Act avails only 
as regards suits and applications for execution and . 
does not apply to other applications. 

As the legislature has deliberately modified section 
7 of theold Act so as to confine the operation of 
disability to suits and applications for the execution 
of decrees, it will be against all principles of inter- 
pretation to allow minority to operate asa ground 
of disability in cases so deliberately excluded on other 
general principles. Section 6 of the General Clauses 
Act and sections 3 and 80 and article 164 of the 
Limitation Act clearly indicate that the intention of 
the legislature is that the new Act applies. The 
right to apply to set aside an ew parte decree, 
assuming it is a right, is acquired under the Code of 
Civil Procedure and not under the Limitation Act. 
The Limitation Act merely limits the period within 
which the right given by the Procedure Code may be 
exercised. There is no hardship in applying the 
new Limitation Act,as the same, though passed in 
August 1908, only came into force nearly five months 
later on the first of January 1909 and thus gave 
ample notice to all who would be seriously affected 
by the change in the law to seek their remedy under 
the old law before the new Act came into operation. 
CHIDANBARAM Cuetty y. KARUPPAN CHETTY, I M. W. 
N. 711; 9 M. L. T. 75 543 
—— S. 7—Joint decree-holders 














—Ezecution— Limitation. 
Section 7 of the Limitation Act of 1908 would apply 
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where time has not run out under Act XV of 1877 
before coming into force of the new Act. ANTHAVAIPU 
‘GoPrnaTHan v. TANGUDI, 1 M. W. N. 540; 8 M. L. T. 
341 ; 164 


——— S. 1O—Trust for a specific 
purpose—-Trust not exhausting estate — Residue-— 
Trust created by operation of taw. 
. Once the testator’s property is vested in the trustees 
for a specific purpose, it is not necessary that any 
resulting trust of the residue, which necessarily arises 
by operation of law, should be specified in words in 
the Will in order to bring it within the scope of 
section 10 of the Limitation Act. 
Vandravandas v. Kursondas, 








21 B. 646 at p. 664, 





, followed. MOJILAL v. GAVRISHANKAR KUSHALJI, 12 
Bom. L. R. 947 635 
— Sch. I, art, I 2— Sale in eze- 





cution—Void sale—Suit for setting aside an execution 

sale—Representative of judgment-debtor bound by exe- 

cution . proceedings only to the extent of assets received, 

Where a sale in, execution is null and void for 
want of jurisdiction in ‘the Court ordering it or for 
other causes or where it does not affect a stranger’s 
interest, article 12, Schedule I of the Limitation Act, 
does not apply to a suit to have such sale set aside 
or toa suit which has indirectly the effect of setting 
it aside. ' 

Where in au execution proceeding on the death of 
the judgment-debtor, the name of E was substituted 
as his legal representative: Held, that K was bound 
by the proceedings held in execution only to the ex- 
tent of the assots received by her as heir of the de- 
ceased and not with respect to property acquired by 
K by purchase. ~ 

Moti Lal v. Karrab-ul-din, 25 C. 179; 1 O.W.N. 639, 
followed. | 

J. Ps. Select Case No. 216, Vishnu _Keshav v. Ram 
Chandro Bhaskar, 11 B. 130 3 Kadar Hussain v. 


Hussain Shah, 20 M. 118, referred to, CHAUHARJA 
Bakusa v, Kaniz Farra, 13 O. ©, 297 374 
—— — art, I8 3I8 

















art. 89—Money received 
1 for and on behalf of another—Principal and agent— 

Agency—lIdability to account—Demand and refusal— 

Termination of agency. 

On the 4th of November 1902, A received from B a 
sum of money for and on behalf of C. In May 1903 
disputes arose between A and Cin which A showed 
an intention to dispute C’s right toreceive the money. 
In June 1903, A received a second payment from B, 
however, for and on behalfof C. 

After that there was no demand by Cand refusal 
by A, or termination of the agency. In 1907, C filed 
a suit against A for the recovery of the money 
received by him: Held, that A by his ownact and 
conduct constituted himself agent of C for the pur- 
pose of the amount or amounts received by him from 
B, and that the suit was not barred. 

Though in May 1903, 4 set up his own right, 
that was merely an assertion of adverse claim, but 
the adverse claim then set up was not continued and 
acted upon, and when in June 1903, A again received 
the money for and on behalf of C, his conduct 
amounted in law to a continuance of the agency and 
fiduciary relation and his liability to account in 

espect of it, S ee 
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-An agent’s liability to his principal is to render an 
account of the sums received by him, the account is 
one and indivisible, and he cannot plead limitation 
as to any particular item as against his principal. 














NATHUBHAI v. Devinas, 12 Bom. L. R. 951 637 
art. 95 232 
~~ art, 105, 109 689 


art. 120—S8uit to re- 
cover money deposited as security for payment of rent. 
Where money was deposited with a lessor as 
security to ensure payment of ront payable under a 
contract of lease: Held, that article 120, Schedule I of 
the Limitation Act, applied to a suit for recovery of 
such deposit. 
Upendra Lal Mukhopadhya v. Collector of Rajshahye, 


12 ©. 113, referred to. SAKHAWAT ALI v. BALDEO 
Sawal, 18 O. C. 286 370 
—_———~— art. 123 189 








———— art, 124—suit for emo- 
luments of an ofice—Presumption—Adverse posses- 
sion—Declaratory decree obtained during period of 
adverse possession—Defendant continuing in posses. 
sion after decree, effect of. 

Where in a suit for the emoluments and 
honours of the office of Adyapakam, it was foand that 
defendant had been getting and enjoying the income 
of the office for over 12 years prior to the institution 
of the suit: : 

Held, that the presumption was that the defendant 
was in adverse possession of the emoluments and 
honours of the office, and that the suit was barred 
under article 124 of the. Limitation Act, 

Ragunathachariar v. Ramanujachariar, 19 M. L. J. 
257; 6 M. L. T. 167; 3 Ind. Cas. 123, referred to. 

The mere passing of a declaratory decree in 
favour of the plaintiff establishing his joint right 
with defendant during the continuance of such’ 
adverse possession by the defendant will not stand 
in the way of the defendant acquiring title by ad- 
verse possession, if such possession having commenc- 
ed before the institution of the suit for title continued 
afterwards for the period required by, Jaw. RAGU- 
NATHATHACHARIAR V, TIRUVENGANDA, 2 M. W. N. 99; 


9 M. L. T. 171 883 
——- art. 164 543 
—_——————- art. 182 377, 743 


Lis pendens—“Contentious”, meaning of— 
Application of doctrine of Lis pendens after decree 
misi in a mortgage suit—Lease 


Lower Burma Courts Act (VI of 

1900), S. 2—Suits Valuation Act (VII of 1887), 

s. 8——Mortgage—Redemption —Jurisdiction—Subject. 

matter of suit— Value of subject-matter: 

Held, by the Full Bench (Ormond, J. dissenting): . 

In a suit for redemption by a mortgagor in posses. 
sion of the mortgaged property, the subject-matter 
of the suit within the meaning of clause (4) of section 
2 of the Lower Burma Courts Act, is the mortgage, 
and the amount of the principal money secured by 
the mortgage determines the jurisdiction of the Court 
competent to try the suit. 

Per Ormond, J.—The subject-matter of a mortgage 
suitis the mortgage. The jurisdiction would, there- 
fore, depend upon the “amount or value” of the 
mortgage. But the “amount of a mortgage” and the 
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“value of a mortgage” are two different things. The 
former is the amount of all principal moneys that 
have been advanced on or secured by the mortgage, 
whereas the latter may betaken to be the amount 
presently due on the mortgage. Therefore, in a suit 
for redemption by a mortgagor in possession of the 
mortgaged property, the subject-matter, of the suit 
within the meaning of clause (4) of section 2 of the 
Lower Burma Courts Act, is the mortgage and 
jurisdiction must be determined according to the 
amount of principal moneys advanced on or secured 
by the mortgage, or according to the amount due 
under the mortgage at the time of the filing of the 
suit, whichever amount is the greater. KALER KUMAR 
Nac v. Mzvappa Cuzrry, 5 L. B. R. 208 973 F.B. 


s. I! 1129 


____-—_--—- Town and Village Lands 
Act (IV of 1898), S. 41 Cl. (0)—Lower 
Burma Courts Act (VI of 1900), s. 11—Government 
of India Act of 1858 (21 and 22 Vict., ©. 106), s. 65 
— Indian Councils Act of 1861 (24 and 25 Vict. O. 
67), s. 22—Rights over land as against Government 
—Jwrisdiction of Crvil Courts—Ultra vires of Burma 
Leyislative Council. 

Held by Fou, C.J., Hartnoll and Parlett, JJ. (Robinson 
J., dissenting): 

Clause (b) of section 41 ofthe Lower Burma 
Towns and Village Lands Act, which enacts that no 
Civil Court shall have jurisdiction todetermine any 
claim to any right over land as against Government, 
is ultra vires of the Legislative Council of the 
Lientenant-Governor of Burma, because it infringes 
section 65 of the Government of India Act and section 
22 of the Indian Councils Act. MOMENT v. SECRETARY 
oF STATR, 5 L. B. R. 163 112 . B. 


Village Act, proceedings under, 
are not judicial proceedings 949 
Lunatic—Uraler— Whether divested of rights. 

Lunacy does not divest the estate already vested or 
the right of management though it may be a ground 
for removal of the lunatic from the office of trustee- 
ship which is hereditary. 

Vidyapurna Tirtha Swami v. Vidyanidhi Thirtha- 
swami, 27 M. 443 ab p. 446; 14 M. L. J. 105, followed. 
NILAKANDHAN NAMBUDBIPAD V. SANKARAN NAMBIAR, 
8 M. L. T. 243; 20 M. L. J. 249 316 


Madras Act (III of 1873), S. 16 412 


———— City Municipal Act (III of 
1904),s.3 2 - License for using place for danger- 
ous or offensive trade or dangerous purposes— Fee 
leviable. 

When a place is used for more purposes than one, 
mentioned in section 322 of the Madras City Municipal 
Act, the action of the President, in charging a license 
fee equal to the total of the fees, which would be 
levinble if a separate licenso were taken for the use 
of a separate place for each of the said purposes, is 
not ultra vires, provided that it is levied with the 
approval of the Corporation and the sanction of the 
Government. Nyxa MAHOMED Sars v. LLYOD, 8 M. 
L. T. 373; 2 M. W. N. 71 574 


—- Civil Rules of Practice, 
r. 152 564 





— 
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Madras Court of Wards Act, (I of 
1902), ss. 41, 55 (1) (3) 392 


—— —-—_—— S. 49 -guit relating to 
person or property, necessity of notice before institu- 
tion. 

A snit coming within section 49, Courtof Wards 
Act, as relating to ske person or property of a ward 
is, in the absence of a previous notice prescribed 
by section 49 of the Act, liable to dismissal. NARA- 
simHa APPA Row v. RANGAYYA Arra Row, 8 M. L. T. 
418 94 





— District Municipalities Act 
(Mad. Act, IV of 1884), ss. 180 (1) 
and (5) and 263—Construction of walls for 
the purpose of erecting howse—Construction comment- 
ed before receipt of license— Offence. 

The word ‘building’ in clause 5 of section 180 of tho- 
Madras District Municipalities Act includes ‘mere 
walls’ built for the purpose of erecting a house, and 
the construction of such walls without the license of 
the Municipality renders the person constructing 
them liable to the penalty prescribed in section 2638, 
oven though the house, to support which the walls 
were designed, had notbeen built. PUBLIC PROSECU- 
Torv. KALIA PERUMAL, 1 M. W. N. 740; 8 M. L. T. 431 

148 

——— — 5, 263 148 


—Estates Land Act (XVIII of 
1865)—Madras Estates Land Act (I of 1908)— 
Landlord and tenant —Right of tenant to improve- 
ments—Suit under old Act—Applicability of new Act. 
A tenant brought a suit under Act VIII of 1865 to 

restrain the landlord from interfering with his 

cultivating betel on his patta land. The first Court 
dismissed the suit but the Sub-Judge on appeal 
decreed it. The zemindar appealed: Held, that, the 
new Act applied to the improvements of the tenant 
and that the second appeal should be dismissed. 








SENUGA PANDIA v. VEERABHADRA MooPAN, 1 M. W. 
N. 673; 9 M. L. T. 251 434 
——————— (I of 1908) 434 


———— S. 3, sub-s. 2, cl. 

(d) and S. 8—Jurisdiction of Civil Courts. 

The plaintiff was the receiver of the Tanjore 
Palace Estate which comprised a number of vil- 
lages. These properties were taken possession of 
by the East India Company in the exercise of 
their Sovereign power and they were granted 
back in 1862 by the British Government to the 
Ranees. The land in question had been treated 
as a separate village. It was contended by the 
defendant that the land fell within the purview 
of clause (d) of section 3, sub-section 2 of the Madras 
Estates Land Act. Itwas conceded that tho Ranees 
have been enjoying both the varams: 

Held, that the land in question ceased to be part 
of the estate and fell within the exception to section 8 
of the Act, and that the Civil Court had jurisdiction 
to try the suit in respect of the land. RAJARAM Rao 
v. SUNDARAM ATYAR, 1 M. W. N. 566; 8 M. L. T. 350 

299 
—— Sa 3 cl. 2, (d)—Estate 

—Jurisdiction of Civil Court— Presumption as regards 

inam —Burden of proof. 

The onus of proving that an inam village comes within 
the definition of clause 2 (9) of section 3 of the Madras 
Estates Land Act and that the jurisdiction of the Civil 
Court is ousted is on the defendant. 
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Whatever may be saidas to there being a pre- 
sumption that the inam is only a grant of Land 
Revenus, there can be no presumption that an inam 
was granted to a person not owning the Kudivaram. 
INDETY Cuina v. Poru Koncni, 1 M. W. N. 639; 8 M. 
L. T. 876 365 


—— SS., 3 (7), 6 (I), 23 
—Now’ in possession, meaning of—Decree for eject- 
ment of ryot before passing of Act—Passing of Act 
pending appeal—Right of tenant to plead occupancy- 
rights in the appellate Court—Powers of appellate 
Court—"Final decree” in s. 3 (7)—Old Waste. 


Held, by the Fall Bench (White, C. J. dubitante)— 

Where an appeal from a decree in ejectment 
passed under the old law is heard after the date 
of the commencement of Madras Act I of 1908, 
the defendant, a ryot in possession of ryoti land on 
such Gate, is entitled to claim a right of occupancy 
under section 6, clause 1 of the Act notwith- 
standing the original decree. 











The word ‘now’ in the said section refers to the 
date of the commencement of the Act. 


The word ‘final’ in section 3 clause 7 of the Act 
does not mean final as distinguished from a pre- 
liminary or interlocutory decree of the Court in the 
sense in which these decrees are provided for in the 
Code of Civil Procedure, but means a decree not 
under appeal or liable to be set aside on appeal, that 
is, a decree obtained in a proceeding independent of 
that in which tho question of occupancy-right is 
dealt with under section 6, clauso (1) or the 
presumption under section 23 of the Act is made. 


Rajah of Venkatagiri v, Narsaya,1 M. W. N. 369; 
8 M. L. T. 258; 7 Ind. Cas. 202, overruled. 

Arunachellathudayan v. Veludayan and A. P. Kunhi 
Perechan Kidaur v. Chambakat Kesava Painkar, 5 M. 
H. C. R. 215, referred to. GORAKALA KANAKAIYA %. 
JANARDHA PADHAI, 1 M. W. N. 841; 9 M. L. T. 64; 


21 M. L. J. 31 736 F. B. 
-—————— sS. 6 (I) 736 
Sie 8 299 
— S 23 736 


——— — High Court Rules, r. 27 677 


Irrigation Cess Act (Mad. 
VII of 1865)—Landlord and tenant — Water-cess 
—Water-cess levied by Government from zemindar for 
trrigation of tenant’s land—Contribution—Right of 
landlord to recover from tenant— Sanction of Collec- 
tor— Madras Rent Recovery Act (Mad. VIII of 1865), 
s. 11. 


- Where the Government collects from the zamindar 
water-cess for irrigation of the tenant’s jiroyati 
lands, situate within the zemindari, with the aid of 
Government water, the zemindar is entitled to recover 
the amount thus paid from the tenant, 

Such right is not subject to the provisions of 
section 11 of the Madras Rent Recovery Act, 1865, 
and does not require the previous sanction of the 
Collector. 

The Rajah of Venkatagiri v. Vudutha Subharayadu, 
30 M. 277; 17 M. L. J. 145, referred to. VENKATA- 
KOMARA MAHIPATI SURYA v. Rao SEETHARAMAYYA, 1 
M. W. N. 593; 8 M. L. T. 363 
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Water-cess — Fasli jasti— 
Irrigation with water from Government stream -— 
Implied engagement exempting water-cess, tests for 
determining. 

The essential conditions for the levy of water-cess 
under the provisions of Madras Act VII of 1865 are: 

(1) The irrigation must be effected by means of the 
water of a river, stream, channel or work belonging 
to or constructed by Government. 

(2) Ifthe water from euch a source is reecived 
by indirect flow or used after storage in an inter- 
mediate reservoir, the irrigation must, in the opinion 
of the Collector (subject to the control of the Board 
of Revenue and Government), be beneficial to, and 
sufficient for, the requirements of the crops. 

(3) The charge must not be contrary to any 
engagement between the landholder and Government, 
whereby the former is entitled to irrigation free of 
charge. 

Where the source of irrigation isa stream, which 
is itself formed by the junction of two streams, one 
of which rises in Government hills, the Government 
is entitled to levy water-cess for the land so irrigated, 
jasli jastr, i.e., water rate for a second crop cultivated 
on wet lands. 

The mere fact that the waters of the Governinent 
stream, before usc, were mingled with those of 
another stream, or that they passed through a river- 
bed or cnannel of joint or doubtful or even alien 
ownership is immaterial. 

Urlam Proprietrix v. Secretary for State for India, 
App. No. 64 of 1907 and Secretary of State for India 
v. Swami Nautheswarar, S. A. 1019 of 1907, followed. 

As to condition (2), the questions as to the benc- 
ficial character of the water taken from the Govern- 
ment source and of its sufficiency are not for the Civil 
Court, but for the Collector to determine, subject to 
the control of the Board of Revenue and of the 
Government. 

Secretary of State for India v. Swami Nautheswarar, 
S. A. 1019 of 1907, followed. 

Where an implied undertaking as to exemption 
from water-cess is deducible from any sanad or grant 
by Government, the undertaking must be limited, as 
regards double crop cultivation, to the extent actually 
under double crop cultivation. 

Ordinarily, the implied right to free irrigation, 
deducible from the grant, should be measured by the 
area irrigated. 

Chidambara Row v. Secretary of State of India, 26 
M. 66 and Luichmee Doss v. Secretary of State for Indus 
in Council, 32 M. 457; 6 M. L. T. 242; 3 Ind. Cas, 456, 
referred to. 

Secretary of State for India v. Perumal Pillay, 
24 M. 279; 11 M. L. J. 117 and Marisusa Mudeliar v. 
Secretary of State for India, 14 M. L. J. 350, distin- 
guished. ; 

Morgan v. Kirby, 2 M. 46, Kristna Aiyan v. Vencatas 
chella Mudali, 7 M. H. C. R. 60, Ramachandra v. 
Narayanaswami, 16 M. 333, distinguished. 

A land-holder is not precluded from showing that 
the excess of wet cultivation, Ist or 2nd crop as the 
case may be, irrigated with the aid of Government 
water, over that existing at the time of the grant, is 
due to thrifty use of water or careful maintenance of 
his channels and tanks to prevent wastage, and not 
to the use of an increased quantity of water; in which 
case water-oess on the increasel area would nət be 
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leviable. Butin all such cases, rigid proof should be 
required, the natural presumption being that the 
quantity of water used varies in proportion to the 
extent under irrigation. SECRETARY OF STATE FOR 
INDIA v. AMBALAVANA, 9 M. L. T. 47; 2 M. W. NA 


—_——. S. I[—Water-cess—Lands 
irrigated by Government water—Bed of river, owner- 
ship of—Property in river, whether vests in Govern- 
ment— ‘Natural stream’, meaning of—Act II of 1905, 
s. 2, effect of —Grant of land by Government— Whether 
implies grant of free right of trrigation—Abstention by 
Government from levyiny water-cess—Preswmption— 
Burden of proof—Artificial channel fed by ariver or 
Government channel—Voluntary payment of water- 
cess—Demand of water cess—Compliance with de- 
mand, whether voluntary payment. 


Under Madras Act VII of 1865, Government is 
entitled to charge water-cess if the water with which 
lands are irrigated is supplied from a river or channel 
belonging to, or a work constructed by, Government 
and if there is no engagement between the person 
using the water and Government by which tho 
irrigation is to be free of separate charge. 

A grant of land does not necessarily carry with it 
right to free irrigation. 

Section 2 of Act III of 1905 is declaratory of the 
right to property in rivers and all flowing waters. 

The provisions of the said section amount to a 
declaration that, subject to easements and natural 
rights of other land-holders, all standing and flowing 
waters, which are not the property of any one else, 
are the property of Government. : 

A river is the property of Government within tho 
meaning of Act VII of 1865, even though the property 
in bed may be vested in the owners of land along 
the banks, so as to give them the right to accretions 
or ‘Jankas’ forming therein. 

M‘Nab v. Robertson, (1897) App. Oas., 129; 
66 L. J. P. C. 27; 75 L. T. 666; 61 J. P. 468, referred 
to 








Artificial channels constructed by a Zamindar, 
which, however, are fed by a river, cannot be regarded 
as sources of supply to the lands which owe their 
immediate source of irrigation to such channels, and 
do not on that account create an exemption from 
wator-cess, 

The abstention of Government from charging the 
Zemindar with water-cess for a long time does not 
amount to evidence of an agreement with the 
Zemindar exempting him from such charge. When 
the origin of title is not known, as in the case of some 
inams granted before the Permanent Settlement, the 
fact that irrigation was permitted free of charge for 
a series of years may be evidence ofa lost grant, but 
does not afford room for presuming another grant of 
irrigation rights. 

In all cases the burden is on the person claiming 
exemption from the charge. 

Maria Susai Mudaliar v. The Secretary of State for 
India in Council, 14 M. L. J. 354, referred to. 

Payment of water-cess, found to have been illegally 
levied by Government, entitles the person who paid it 
to claimitsrefund. Such payment is not ‘voluntary’ 
and, therefore, irrecoverable, though it was made 
without any actual attachment or distraint of pro- 


perty. 
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A demand by Government under the powers given 
to it by Madras Act II of 1864, amounts to a threat 
of distraint if the money demanded is not paid, and 
if payment is made to prevent the execution of that 
threat. 

Muthaya Chetti v. Secretary of State for India, 22 M. 
100, Narayanasawmt Reddi v. Osuru Reddi, 25 M. 548 
and Luchmee Doss v. Secretary of State, 32 M. 456; 
6 M. L. T. 242; 3 Ind. Cas. 456, referred to. 

Clanse (a) of section 1 of Act VII of 1865 applies 
when the water irrigating the land is taken from a 
river belonging to Government. KANDUKURI v. BEC- 
RETARY OF STATE For INDIA, 1 M. W. N. 595; 8 M. L. 
T. 589; 20 M. L. J. 823 67 
— Land Encroachment Act 

(111 of 1905), S. 2 67 


—— Local Boards Act (Mad.) V 
of 1884), Mad. Act VI of 1900—Public 
road, what is—User by public—Passage of cattle of 
adjoining owners, whether confers a right of way on 
the public. 

All streets over which the public have a right of 
way are public streets under Madras Act V of 1884. 
The mere passage of cattle of the adjoining owners 
does not necessarily confer aright of way on the 
public. Zemindar or KOTTAM v. PRESIDENT, TALUQ 
Boarp, COCANADA, 9 M. L. T. 123 68 




















— S. 5I 488 

— Local Boards Amendment 
Act VI of 1900 682 
—— — Presidency Small Cause 


Court Rules, r. 98—Failure to apply for 
permission under the Rule—Court allowing plaintif 
to proceed with swit— Irreguiarity—Revision. 

Where a plaintiff who had to apply to Court 
under Rule 98 of the Madras Presidency Small Cause 
Court Rules for permission to proceed with the suit, 
failed so to apply, but he was nevertheless 
permitted by Court to proceed with the suit and 
obtained a decree : 

Held, that the High Court would not interfere 
in revision on the mere failure of the plaintiff to apply 
under Rule 98. ParcHAPERUMAL v. SAMPATHU, 1 M. 
W. N. 562; 8 M. L. T. 362 160 
Regulation (XXV of 1802), 

S. 4—Land granted by zamindar for personal service 

before Permanent Settlement—Lakhiraj—Preswimp- 

tion—Burden of proof. 

There is no presumption that land granted by 
a zamindar before the Permanent Settlement as 
reward or emoluments for private services is lakhiraj 
land within the meaning of section 4 of Regulation 
KKV of 1802. The burden is on the Government 
to show that it waslakhirajland at the Permanent 
Settlement. VENKATARANGAYYA v. PORANKI APPALA- 
RAZU, 20 M. L. J. 728; 8 M. L. T. 429 546 

— —— ——— (VII of 1817), SS. 

2, 7, 8 & I3—Madras Act (V of 1884), s. 51 

—Property dedicated to charity — Board of Revenue, 

assuming management—Subsequent handing over of 

the management to the Taluq Board—Powers and 
duties of the Taluq Board. 

Plaintiff's husband by his Will created certain 
charities and appointed trustees of which plaintiff was 
one. The testator provided in the Will that the trus- 
tees “shall maintain correct accounts accessible to all 
the persons.” | - 


— 
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In consaquence of alleged mismanagement, the 
Board of Revenue intervened. Subsequently, the 
Board of Revenue made over the management 
and superintendence to the Talug Board. The 
plaintiff claimed to inspect the accounts of the 
charity: 

Held, that where there is no averment of misman- 
agement by the Taluq Board, there is no right of in- 
spection in any member of the public: 

Held, also, that the direction in the Will does 
not impose the obligation to maintain accounts 
and allow inspection upon a statutory body en- 
tering on the management under statutory powers: 

Held, further, that though the Board of Re- 
venue had only the powers of superintendence 
and not the right of actual management, under 
Regulation VII of 1817, the Taluq Board had both 
the powers: 

Held, likewise, that the Talug Board had not, there- 
fore, the power of appointing trustees for the manage- 
ment of an institution taken over by it under section 51 
of Madras Act V of 1884. NELAYATHAKSHI AMMAL v. 
TALUQ Boarp, MAYAVERAN, 8 M. L. T. 341; 20 M. L. 
J. 885; 2 M. W. N. 12 488 
————— — ss. 7, 8, 13 488 


——— Rent Recovery Act (VIII of 
1865)—Pattah standing in one's name—Portion 
of the land purchased by another—Payment of rent by 
the purchaser—Sale of land for arrems due by the 
pattah-holder—Sale as to portion invalid—Landlord 
and tenant, 

Where a zemindar received a portion of the rent 
from one person, thongh the pattah for the whole 
land continued to stand in the name of another, 
the sale of the whole land without notice to the 
holder of a portion of the land is invalid. 

Orr v. Rakkumarathi, 29 M. 83, distinguished. 
PERAM NARASIGADU v. MACHIREDDI, 8 M. L. T, 284; 1 





M. W. N. 563; 20 M. L. J. 732 387 
——-— SS. 9, IO 1091 

-———— s. Il 150 
——— KAEN S. TI (2) 156 











—— S. I I (3)—Custom—Im.- 
plied contract 330 





S. 14 — Limitation Act 
(XV of 1877), Sch. IL, art. 110— When arrears become 
due—Starting point of limitation. 

A landlord, who was the plaintiff in all the suits, 
sued his tenants in the Revenue Court in 1902 for 
the enforcement of pattahs under section 9 of the 
Rent Recovery Act and obtained a judgment on the 
24th May 1904. Previous to that, the tenants sued 
the landlord in the Civil Courts for a declaration 
that the landlord was not entitled to vary the terms 
of the previous patiahs, and obtained, during the pen- 
dency of the Revenue suit, a judgment in appeal in 
the High Court on 7th August 1902, which judgment 
contained the reservation: “ A general declaration 
will not, of course, prevent either party from 
claiming a modification of the pattah, should circum- 
stances arise.” 

Held, that under the circumstances, the starting 
point for limitation was the judgment of the Revenue 
Court. ii 

Arumachellam Chettiar v. Kadir Rowthen, 29 M. 566; 
1 M. L. T. 816; 16 M. L, J, 486, distinguished, 
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Rangayya Appa Rao v. Bobba Sreeramulu, 27 M. 143; 
31 A. 17; 14 M.L.J.1; 6 Bom. L. R. 241; 8 C.W.N. 162, 
referred to and followed. GHULAM GHousE v. SHUN- 
MUGAM PILLAI, 8 M. L. T. 345 





—- Revenue Recovery Act 
(Mad. Act II. of 1864)—Enuhancement of 
Government assessment — Liability of Mulgent- 
tenant to pay 428 


—__—__-—_—__-——_ SS. 2 and 42— Sale 
of land— Public revenue sale not free of encumbrances 
—Mortgage prior to sale—Sale under the Act, free of 
encumbrances. 

All lands brought to sale on account of arrears of 
revenue shall be sold free from all encumbrances, and 
land, which a defaulter has encumbered, is considered 
to benone the less his property. SECRETARY or STATE 
FOR INDIA IN COUNCIL v. PISIPATHI SANKARAYYA, 8 M. 
L. T, 823; 1 M. W. N. 722; 20M. L. J. 794 414 


S. 42 414 


——— Revenue Summons Act (III 
of 1869) 133 


— — Survey and Boundaries Act 
(iV of 1897), ss. II, 12, 24—Decision 
by a Survey Officer —Date of decision—Communica- 
tion—Limitation—Starting point. 











The date of a decision, as a starting point of limi. 
tation, is the date of its communication to the parties 
and a decision cannot be said tobe passed until it 
is in some way communicated to the parties 
affected by it. 

Annamalai v. Cloete, 6 M. 189 and Seshamma v. 
Sankara, 12 M. 1, followed. 

Where the Survey Officer gives the, parties sufti- 
cient notice of the day on which he will pass his deci- 
sion, to enable them, if they choose, to be present and 
hear it and if the decision is announced on that day, 
that is the date of communication though the partiez 
may not care to listen. 

But where the Survey Officer publishes his deci- 
sion by sending copies of it to the parties, the date 
of the receipt of the order is the date of com- 
munication. THE SECRETARY OF STATE ror INDIA IN 
Councit v, GOPISETTI, 8 M. L. T, 310; 2 M. W. N. 28 





398 

SS. 12, 24 398 

Maintenance. See CRIMINAL PROCEDURE 
Cops, s. 488. 


———— Wager— Guarantee— Conditions 
al promise—Agreement to advance money for 
litigation—Consideration—Public policy 500 











s rate of. 

The High Court is ordinarily not disposed to in» 
terfere ina matter as to the rate of maintenance 
when both the lower Courts are agreed in fixing a 
certain rate. A karnavan is not in the possession 
of an equal share with the rest and a payment to 
each member of a sum little short of what is reserved 
to the karnavan himself cannot be justified, and on 
this principle the High Court reduced the mainte. 
nance awarded from Rs. 62-8 to Rs. 40a month to 
each plaintiff. SANKUNNI MENON v. CHEETHAMMA, 1 
M. W. N. 676; 8 M, L. T. 443 
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Malabar Compensation for Te- 
nants Improvements Act (1 of 
1900) 504 

—— Law-—Civil Procedure Code (Act XIV 
of 1882), s.80—Decree against Karnavan— Suit 
against Karnavan under s. 30, Civil Procedure Code 
—Right of an anandravan to avoid the decree by a 
separate swit—Fraud. 

Where a suit was brought against the Karnavan of 

a Malabar tarwad in his representative capacity 

under section £0 of the Civil Procedure Code of 

1882, and the suit was decreed against the karnavan 

after contest, it is not competent to an Anandravan 

to avoid the decree by means of a suit in the absence 
of allegations of fraud. 

Vasudevan v. Sankaran, 20 M. 129, followed. 
OLAYAT GOVINDA v. DOMODARAN, 9 M. L. T. 111 435 

—— Putravakasam property—Karna- 
vanship—Management of properties—Senior male or 
senior female. 

Tavazhi properties are generally held by the 
‘Tavazhi with the incidents of Tarwad management 
and it is the rule in Malabar that the senior male 
manages the Tarwad properties though the earlier 
and original rule was management by the senior 
Female. The older rule survives in South Canara and 
among the descendants of Royal families in Malabar. 

The inquiry as to custom in Malabar is generally 
an inquiry as to what is the law and not as to what 
‘isthe usage. Much less evidence than in cases in 
which the usage is opposed to the well-established law 
of the country ought to be sufficient. KuNn#aI RAMAN 
v. Kunst PARWATHI, 1 M. W. N. 642; 9 M. L. aes 
—— and Usage—Makkathayam 

tarwad—Rights of female members— Whether females 

have community of property with male members. 

Quære:— Whether a makkathayam tarwadin Malabar 
consists of male members only and whether women 
‘married into the family and women born in the family 
but remaining unmarried have community of property 
with other male members or are only entitled to 
‘maintenance during the life-time of the male mem- 
bers and after the death of the Jast survivor to inherit 
his estate. 

“S.A. Nos. 765 and 766 of 1892 and S. A. No. 1821 

of 1897 (unreported), referred to. 

Baswaran Devaki Anterjanam v. Easwaran Sambu, 
12 Travancore L. R. 46, Subramanian Parameswaram 
Patti v. Iddikala Mathen, 6 Travancore L. R. 143, 
referred to. NARAYANA PATTER V. THETHI BRAHMANI 
AMBAH, 1 M. W. N. 762 A 679 
Malicious proseCution-— Absence of ewpress 

findings as to malice and want of reasonable and 

probable cause—Cownsel’s fees, whether should be 
computed in assessing damages. Pot 

In an action for malicious prosecution, though 
there is no ewpress finding by Court as to the ex- 
jstence of malice and want of reasonable and pro- 
bable cause, yet a finding that the defendant brought 
a charge against the plaintiff when he did not 
know who the culprit was and that defendant con- 
sidered it a capital opportunity to implicate his enemy 
is equivalent to a finding as to malice. 

In awarding damages in such an action, the Court 
can compute fees paid to counsel, counsel’s fees and 
Vakil’s fees standing on the same footing. 

; The principle on which fees paid to Counsel or 

Vakil in defending an accused person in a pro- 
ikecution ought to be allowed is not whether it is 
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obligatory to make the payment to counsel or Vakil, 
but whether the expense incurred isa natural con- 
sequence of the malicious prosecution. 

Hon'ble Goday Narain Gajapathy Roy v. Srt 
Ankitam Vencata Narasing Rao Garu,6 M. H. C. R. 
85, explained. Sansexvi REDDY In re, 9 M. L. T. 172; 
2M. W. N. 149 884 


—Prosecutor. 


Itis not necessary for a case of malicious pro- 
secution that the name ofa particular person should 
appear as prosecutor. 

Gaya Prasad v. Bhagat Singh, 30 <A. 525; 
12 C. W. N. 1017 (P. C.), referred to. 

If a prosecution is really initiated by the defendant 
andhe keeps himself in the back ground leaving it to 
the Police to have the formal conduct of the case or 
even ifthe prosecution having been started by the 
Police, the defendant subsequently assumes the con- 
duct of it, he must be deemed to bea prosecutor for 
the purpose of malicious prosecution. TUMMALA 
NAGABHUSHANAM v. MADUNURUD VENKATARATNAM, 8 
M. L. T, 242 315 

— Burden of proof. 

The plaintiff must show, first, that he was prosecuted; 
secondly, that the prosecution determined in his 
favour, thirdly, that it was without reasonable and 
probable cause and fourthly, that it was malicious. 

Malice is not to be considered in the sense of 
spite or hatred against an individual but of malus 
animus and as denoting that the party is actuated 
by improper and indirect motives. Mitchell v. Jen- 
kins, 5 B. & Ad. 588 at p. 595; 2 N. and M. 801; 3 L. J. 
K. B. 35, relied upon. 

Bhim Sen v. Sitaram, 24 A. 363; A. W. N. (1902) 
62, followed. f 

It is necessary to prove malice in addition to want 
of reasonable and probable cause and” the onus of 
proving both essentials lies on the plaintiff. K. B, 
BANURJI V. Port Commissioners, 3 BUR. L. T. a 











3 suit for—Essentials—Malice 


Market-value—Principle of assessment 800 
Marriage. 


See BUDDHIST Law. 
s evidence of—Marriage certificate 
75 


195 


——Voidable marriage among sunnis—Order 
of cancellation not necessary 494 


Marumakattayam Law—Gift to females 

—Ezaclusion of males—Stri Sothu. 

Where an instrument limited the descent of pro- 
perty to the female line and excluded males and 
also forbade partition: Held, that the gift was of 
the class known as “stri sothw,” that the inten- 
tion was that the property should be held by the 
female class jointly as a Tavazhi with marumakatia- 
yam incidents, and that the estate given was 
one known to marwmakattayam usage and, therefore, 
not invalid. Pupryapurayin BIVI UMAR v. OHERIYATH 
Kurr, 1 M. W. N. 693 


Master—Owner of mad dog—Damage done by 
dog—Proof of knowledge of madness by master 
necessary ie 








expenses under Hindu Law 


:Vol. VII] 


Master jand Servant—Currency-notes en- 
trusted to servant—Servant exchanging them and 
then losing in gambling —Criminal misappropriation 

929 














Master cannot sue for de- 
famation of servant 22 


Medical Certificate cannot be admitted 
without proof 713 
— evidence—Evidence of expert 1044 
Memorandum of objections to be dismissed 
when appeal filed out of time 140 





Mercantile contract—Zime, essence of con- 
tract—Novation—Acquiescence—Contract Act (IX of 
1882), ss. 46, 55. 

The respondent on the 6th July 1907 indented 
through the appellants 6 cases of prints to be shipped 
in “November—December 1907”. On the 29th August 
the respondent accepted certain modifications in the 
designs and increased the number of cases from 6 to 
7 but no fresh stipulation was made about the time of 
delivery: 

Held, that it was a well-established rule in mer- 
cantile contracts that stipulations as to timeare “of 
the essence of the contract,” and that as there was no 
fresh stipulation on the 29th August, it must be pre- 
sumed that the parties intended the previous stipula- 
tion as to time to hold good: 

Held, also, that acquiesceuce could not be inferred 
from the solitary fact that the respondent took no 
steps to repudiate the contract formally till the goods 
arrived, KARUGER & Co, Lro. v, Maune Po Naw, 3 
Bor. L. T. 167 


Merchant Shipping Act (57 and 58 

Vic. Chap. 60), S. 24 —Vendee of a share in 

a ship—Absence of dill of sale in his Javour—Rigit to 

be registered as owner. 

A person, who is only the beneficial owner 
of a ship and in whose favour there is no bill 
of salo, is not entitled to be registered as owner. 
` First defendant, who owned a jth share in a 
ship, executed a nominal sale-deed in favour of 
his agent, the 4th defendant. Subsequently he sold 
the }th share to plaintiff. Plaintiff sued, among 
other things, for “a declaration that he was 
entitled to be registered as owner of th share 
in the ship: 

Held, that plaintiff was not entitled to be regis- 
tered as owner. RAMAN Cuetty v. ALAGAPPA CHETTY, 
8 M. L. T. 407; 2 M. W. N. 117 32I 


Mesne profits —Antecedent to suit and pendente 
lite—Jurisdiction of Court—Amount when exceeds 
Court’s pecuniary jurisdiction —Cowrse to follow — 
Civil Procedure Code (Act XIV of 1882), ss. 211, 212 
—Bengal Civil Courts Act (XII of 1887), s. 18 et seq. 
Mesne profits antecedent to the suit and 

mesne profits pendente lite stand on very different 

prounds. As regards the latter, there is no cause 
-of action at the time of the commencement of 
the suit, and it is only by means of statutory 
provisions, framed with the obvious purpose of 
shortening litigation, that they can be awarded in 
the suit even though they accrued subsequent 
to the institution of the suit. A  Munsif cannot 
entertain the application for investigation of mesne 
profits pendente lite when the claim is laid at 
over Rs, 1,000, and the proper course to follow 
in such a case is to direct the return of the plaint in 
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so far asit embodies a prayer for assessment of mesne 
profits pendente lite for presentation to the Court of 
the Subordinate Judge. 

But mesne profits antecedent to the suit have, 
on the other hand, accrued before the commence- 
ment of the suit, and the amount can be men- 
tioned approximately. When, therefore, a plaintiff 
institutes his suit for possession and mesne profits 
antecedent to the suit in a Court of limited 
pecuniary jurisdiction, he may be rightly deemed 
to have limited his claim to the maximum 
amount for which that Court can entertain a 
suit.. In such a case if the plaintitf subsequently 
‘puts forward a claim in excess of the jurisdic- 
tion of the Court, he may justly be required to 
remit the excess, because he has, with his eyes open, 
brought his suit deliberately in a Court of limited 
pecuniary jurisdiction. 

Golap Sundari v. Indra Coomar Hazra, 1 Ind. Cas. 
86; 13 ©. W. N. 493; 9 C. L. J. 367; 5 M. L. T. 360, 
followed. 

Sudarshan Das v. Ram Parshad,7 Ind. Cas. 385, 
dissented from. BHUPENDRA KUMAR V. PURNA CHAN- 
DRA, 13 C. L. J. 132 3 


Joint liability of zemindar and tenure- 
holder—Dispossession —Combination. 

A plaint alleged that the dispossession was an 
act of the tenure-holders, and the landlords were 
not alleged to have taken any part in the tres- 
pass. Itwas found thatthe landlords were cognisant 
of the attempt of the teaure-holders to dispossess the 
plaintiff : ' 


Held, that unless it is established that the land- 
lords combined with the tenure-holders in dispossess- 
ing the plaintiff, they cannot be made jointly aud se- 
verally liable for the mesne profitsand unless com- 
bination is proved, the liability will have to be appor- 
tioned, and that in the present case there was no suclr 
combination. 


Ram Ratan Kapati v. Aswini Kumar Dutt, 6 Ind. Cas. 
69; 87 O. 559; 1l C. L. J. 593; 14 O. W. N. 849, relied 
on. SALIMULLAH V. SIB SUNDARI 70 





Minor—Partition by arbitration 439 
———Partition proceedings—Guardian of minor. 
not representing minor’s case in Revenue Court— 
Suit in Civil Court barred 822 
——Promissory-note executed by minor— 
Minor guilty of misrepresentation—Suit for ro- 
covery of money on promissory-note—Minor’s 








liabilisy 888 
—— — — , release by, is not valid . 978 
Minor’s property—ortgige by maternal 


uncle not guardian of minor—Minor's benefit. 

Where the maternal uncle of a minor obtained 
money on a pro-note and discharged debts due by the 
minor’s father and five years afterwards executed a 
mortgage of the minor’s properties to his creditor:—- 
Held, that though the original disbursement was for 
the minor’s benefit, yet as the uncle was not the legal 
guardian and as his remedy against the minor’s estate 
was barred, the mortgage was not for the minor's’ 


benefit. PERUNAT v. KADHIR IBRAHIM, 1 M. W. N., 
626 306 
Mischief. See Pexar Cone, ss. 425, 426, 


“1300 
Misconduct, Professional. 


PRACTITIONERS Act; LETTERS PATENT. 


Misdirection. 
ss. 298, 303; JURY. 


Misdirection to jury. See CRIMINAL PRO- 
CEDURE Cops, ss. 298, 303; Jury. 


See LEGAL 


See CRIMINAL PROCEDURE CODE, 


Misjoinder—Suit for redemption of mortgage 

—Joinder of parties—Claiming title to property 8 

— — — — of Charges. See CRIMINAL 
PROCEDURE CODE, ss. 283 To 239. 


———- — Of parties --Merits of the case 
p 889 


— —————-— and 
“ action—Suit in respect of trust 


Mortgage—Court-sale—Benami purchaser — 
Mortgagee of such purchaser —Suit, maintainabilitv 


of 752 
——— — ——Different conditions of payment in 
several mortgage-deeds—When" last supersedes the 
previous ones—Conditional sale—Right of suit by 
mortgagee 76 


causes of 
926 


—— —— —-——Foreclosure suit—Foreclosure of 
“more than mortgagor’s share—Owner of excess 
share made party—Paramount title abont excess 
share not pleaded—Decree made absolute, re of 


Hindu mortgagor and Hindu mort- 
gageo—Suit by a Parsee asignee of the mortgagee 
—Application of the Rule of Damdupaf—Mort. 
gagee’s right to sue for intérest is based a9 


contract 





—Joint mortgagees, effect of payment 
to one—Discharge of mortgage-debt— Consent of 
“ all mortgagees necessary to effect a valid dist 











Joint mortgagee—Payment to one, 

effect of f 837 
———— Joint property—Power of one of 
` parties to marriage to deal with joint property— 
Bona fide mortgagee without notice for considera- 








tion—Acquiescence _.,, 606 
=> Mortgagor’s personal liability 302 
—— ——— Necessary parties 633 


Prior and subsequent mortgages— 
Sale of part of mortgaged property to mortgagee 
—Redemption of previous mortgage—Prior mortgagee 
not setting up his purchase as defence—Right of 
subsequent mortgagee to possession 229 
——_——_—_orsale : 501 
——— Distinction between 981 














— — Usufructuary mortgage—Extension 
of time for payment after decree— Good cause— 
Foreclosure : h 

—_—— —, construction of—Stipulation by 
mortgagee to pay Government revenue to mortgagor — 
Enhancement of revenue by Government—Liability 
to pay enhanced revenue—Transfer of Property Act 
(IV of 1882), s. 76. ` 
A deed of usnfrucbuary mortgage contained a 

stipulation that the mortgagee was to pay the 

revenue, Rs. 4, to the mortgagor and appropriate the 
balances of profits towards interest. The Government 
enhanced tho revenue during the currency of the 


mortgage: 
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Held, that, under the terms of the mortgage 
deed, the mortgagor was liable to pay the enhanced 
revenue. 

Assuming that section 76 of the Transfer of Pro- 
perty Actapplied to usufructuary mortgages, there 
was here a contract to the contrary within the 
meaning of the section. 9 

Vidyapurna Ihirthaswami v. Ugganna, 20 M. L. J. 
640; 1 M. W. N. 333; 8 M. L. T. 173; 7 Ind. Cas. 321; 
Panigton Kanaran v. Raman Nair, 17 M. L. J. 
517, referred to. 

Zuppan Nambudri v. Chinnapari Kutti, 13 M. L. 
J. 31, distinguished. THIPPA RAMASWAMI v. KRISHNA- 
SWAMI, 9 M. L. T. 206 


— First mortgage with possession— 
Second mortgage without possession — Limitation— 
Mutation —Collateral mortgages. 

The defendants were in possession of certain land 
as mortgagees for Rs. 41-8. Subsequently the mort- 
gagor executed a further mortgage without possession 
for Rs. 77in 1872. More than 80 years after, the 
heirs ofthe mortgagor brought this suit for redemp- 
tion on payment of Rs. 41-8, The defendants replied 
that the land could not be redeomed without payment 
of the amount due on the second mortgage. The 
plaintiff contended thatthe defendant’s claim in res- 
pect of the second mortgage was time-barred and that 
the second mortgage could not be recognized as 
defendants never obtained mutation thereunder: 

Held, (1) that limitation did not ever begin to run 
against defendants, as there was no occasion for them 
to sue to enforce a valid mortgage without possession. 

(2) Thatas the mortgage was not with possession 
and collateral mortgages are not enteredin the 
mutation register at all, no mutation of the second 
mortgage was possible. Swan SINGH v. KARIM BAKHSH, 
93 P, R. 1910; 128 P. W. R. 1910; 186 P. L. R. 1910 

353 

— — Lease by morigagee—Effect of redemp- 
tion on such lease—Mortgagee’s lessee obstructing 
mortgagor after redemption —Compensation. 

On the general principle that no one can transfer 
a larger estate than he himself has, a mortgagee cannot 
make a lease which will bind the mortgagor on re- 
demption, that is, a lease by a usufructuary mort. 
gagee is determined by redemption, and the mortgagor 
can oust the mortgagee’s lessee at any time of the year 
without giving him any notice; and if the lessee 
obstructs the mortgagor and does not give him 
immediate possession on redemption, the mortgagor 
is entitled to compensation or damages. NGA NYAN 
Gy v. NGA Kyaw Nya, (1910)1U.B.R.14 466 
——NMortgage-debt paid by third party— 

Subrogation—Third party’s right—Right to stand in 

mor tgagee’s shoes —Taking mortgage bond, if necessary. 

When a mortgage-debt for tho payment of 
which a sale has been ordered, is satisfied by a 
third party who, when he makes the advance to 
satisfy the debt, obtains a security over the mort. . 
gaged property, the security created by the 
original mortgage-debt is not extinguished and the 
original encumbrance, in respectof which the sale 
was ordered, enures to the benefit of the party making 
the payment. 

Shyamlal v. Bashiruddin, 28 A. TIS; 3 A. L. J. 630; 
A. W. N. (1906) 230, and Vanamikalinga Mudali v. 
Chidambara Chetty, 29 M. 37, relied upon. 
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` But if the third party when advancing the money 
fails at the time to take any charge on the mort- 
gaged property as security for his loan, but 
subsequently takes a mortgage over the same pro- 
perty, he-is not entitled to claim that the second 
mortgage isa mortgage in continuation of the origi- 
nal mortgage which he has discharged and the result 
is that he is not entitled to step into the shoes of the 
original mortgagee. 

And if in the interval, that is, between the advance 
made by him and the taking of the security subse- 
quently, the property is transferred, his rights must 
be subject to that transfer. Ram Saran SINGU v. 
KHAKHAN SINGH, 15 C. W. N. 312 657 
—— Mortgage decree—Purchase of mort- 

gaged property by the decree-holder—Sale by mort- 

gagor of part of mortgaged property prior to decree— 

Purchaser not impleaded as party to mortgage suit— 

Righi of private purchaser to redeem his own share— 

Transfer of Property Act (IV of 1882), s. 60—Right of 

mortgagee to claim interest according to mortgage 

deed—Interest. 

Where in the execution of a mortgage decree, the 
mortgagee decree-holder purchased in Court sale 
some of the items of the mortgaged property, and one 
of these items was sold before the date of the decree 
by the mortgagor to the appellant, who was not 
impleaded as a party in the mortgage suit: 

Held (1) that the sale in Court auction must be 
treated as valid and -that the mortgagee must be 
taken to have split-up his security and precluded 
himself from objecting to an apportionment. 

(2) that the appellant was entitled to redeem his 
own share only on payment of the proportionate 
amount which the item sold to him wasliable to 
contribute rateably to the debt secured by the mort- 
gage. 

(2) that on the said amount the mortgagee was 
entitled to interest according to the mortgage-deed 
and not according to the decree. 

Umes Chunder Sircar v. Zahur Fatima, 18 C. 164; 
17 I. A. 201 and Thenappa Chettyar v. Marimuthu 
Nadan, 31 M. 258 ; 18 M. L. J. 344; 4 M. L. T. 293, 
followed. 

Ganga Das Bhattar v. Jogendra Nath Mitra, 5 0. L. 
J. 315; 11 0. W. N. 403, not followed. VENKATASAMI 
RAMANATHAN, 8 M. L. T. 409 153 
of occupancy holding—Lease ewecuted 

by parties on the assumption of land being absolute 
- occupancy-holding —Revival of mortgage. - 

A lease, which was intended to supersede a mort- 

ge, was executed both by mortgagor and mortgagee 
on the assumption that the land covered thereby was 
absolute occupancy land. The land, however, proved 
to be occupancy land which could not be legally dealt 
with inthe way agreed. Thereupon the parties 
abandoned the lease and the mortgagor resumed 

‘possession of theland. In a suit for foreclosure by 
the mortgagee, the mortgagor contended that the 
mortgage was extinguished by the lease: - 

Held, that the contention was untenable and that 
the mortgage revived when it was found that the 
lease could not take effect. DHIRAJSINGH v. Rasaray, 
6 N. L. R. 164 1125 

- Suit for sale by first mortgagee— 

Mortgage of Calcutta property—Second mortgage 
; of that property and first mortgage of mofussil 

property—Second mortgagee’s claim for sale in 
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first mortgagee’s suit, of mofussit property—Prac- 

tice e 1142 
—— But for sale by first mortgagee— 

Mortgage of Calcutta property—Second mortgage of 

that property and first mortgage of mofussil property 

~—Second mortgagee’s claim for sale in first mortgagee’s 
suit, of mofussil property—Practice—Civil Procedure 

Code (Act V of 1908), O. XXXIV— Costs. 

Certain Calcutta property was mortgaged to the 
plaintiff. Thesame property and a mofussil property 
were subsequently mortgaged to defendant No. 2. 
The plaintiff brought a suit for sale in the High Court 
on his mortgage making the second mortgagee a 
party. The latter claimed to have a decree for tha 
amount of his claim and for a direction that, in the 
event of the Calcutta property proving insufficient 
to pay the first mortgage and also his own, the 
mofussil property may be sold by the Court, 

Held, that, in this suit, the second mortgagee could 
only obtain the surplus sale-proceeds of the Calcutta 
property and could not get any relief against the mo- 
fussil property, as to which he must bring a separate 
suit. 

The original side of the High Court should now 
follow the provisions of the Transfer of Property 
Act, which have been imported into Order XXXIV of 
the Civil Procedure Code. 

In such a case, the plaintiff is entitled to his costs 
on scalo No. 2 and can add them to his claim forthe 
balance against the mortgagor; and the second 
mortgagee is entitled to have his costs taxed on scale 
No. 2 and can add them to his claim. SARAT CHANDRA 
Roy v. NAHAPIET, 37 C. 907 1142 
Usufructuary—Deficiency of interest 

—hortgaged property security for deficiency—Person- 

al liability. 

A usufructuary mortgage provided that if the 
rents and profits were found insufficient to cover 
the whole amount payable as interest, the defi- 
ciency wouid be made good by the mortgagor: 

Held, that the mortgaged property was security 
not only for the principal but also for the deficiency 
of interest which remained to be paid. 

Held, further, that the mere fact that the mort- 
gagor undertook a personal liability for the sti- 
pulated interest did not relieve the mortgaged 
property from liablility to satisfy the deficiency. 

Muhammad Husain v. Sheodarshan Das, 4A. L. 
J.176; A. W. N. (1907) 71, followed. 

Ganga Sahai v. Lochan Singh, A. W. N. (1886) 50, 
distinguished. CHINTAMAN v. DULARI, 7 A. L. J. 1087 

570 

Usufructuary mortgage—Decree for 

sale barred—Mortgagee obtaining possession after 

barriny of decree—Whether mortgagee’s right to pos- 

session put an end to before sale—Right of mortgagor 
to obtain possession. 

A usufructuary mortgagee, who was out of posses- 
sion at date of his suit, obtained a decree for sale 
which became barred. He subsequently got possession 
from the mortgagor. In an action by the mortgagor’s 
representative for possession: 

Held, that the mortgage decree, which did not deal 
withthe mortgagee’s right to possession, did not putan 
end to his right until sale and that the mortgagor, his 
representative or assignee could not oust him even 
though he had obtained possession after the date of 
his suit. - 
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. Sunder Koer v. Rai Sham Kishen, 34 C. 150 at p. 161 
(P. C.); 4 A. L. J. 109; 11 0. W. N. 249; 5 0. L. J. 106; 
17 M. L. J. 43; 9 Bom. L. R. 304; 2 M. L. T.75, re- 
ferred to and explained. KAVERI AmMAL v. KALI 
ANNAL, 8 M. L. T. 427; 1 M. W. N. 825 130 
— accession—Morigage of Ze- 
mindari before resumption—Accession to mortgaged 
property after resumption 
decree—Interest after 
and up to payment 








decree 











Proceeds of the sale of 
mortgaged property —Appropriation—Costs— Prin- 
cipal and interest 32 
deed—Construction — Presumption 

—Interest—Prior mortgagee, right of. 

Under ordinary rules of construction every man’s 
grant should be construed strongly against him. 
Where an absolute owner mortgages his property, he 
shall be presumed to have mortgaged his absolute 
right in the property and not only a subordinate 
interest therein, unless there be an express indication 
to the contrary. 

A prior mortgagee purchasing the mortgaged pro- 
perty from the mortgagor is entitled to in- 
terest on the amount of the mortgage up till the 
date of sale, and not up till the date when he sub- 
sequently obtains possession of the property. aoe 











ANJEE LAL V. BHAGWAN SINGH 
—-——— for 90 years in 1861— 

Validity. 

An usufructuary mortgage for 90 years providing 
that the mortgagor should redeem on the expiry 
of 90 years and not before and that his right shall be 
lost if ho did not so redeem is valid and any suit 
bröught before the period of redemption fixed therein 
is premature. MUHAMED IBRAHIM V. MUHAMED Axiz 
1 M. W. N. 792 1068 











Wrong description of mort- 
gaged property—Hxtrinsic evidence—Survey numbers 
avrong—Mistake—No relief claimed in the plaint for 
rectification—Form of relief to be granted. 

Extrinsic evidence is admissible to show the mistake 
of description in a deed of mortgage and the 
omission ofa prayer for rectification is, at most, 
a matter of form. 

Karwppa Goundan alias Thoppala Goundan v. Peria- 
thambi Goundan, 30 M. 397; 2 M. L. T. 336, followed. 
MAHADEVA v. GOPALA IYER, 8 M. L, T. 289; 2 M. W. 
N. 36; 34 M. 51 39 
——Priority—Registered — Notice 
of prior oral mortgage 597 
Redemption-— Costs of _ suit 























Subject-matter of suit— 

` 973 
Suit to redeem by alleged 
Karnaran of Malabar Tarwad— Subsequent suit for 
redemption by junior members—Bar of suit 129 
Clog on equity of redemption 
—Mortgage for 20 years—Condition as to interest 


Value of subject-matter: 














—_— 











for the full period to be paid in lump sum at the time’ 


of redemption. 

The condition ina mortgage-deed forthe term of 
20 years, which required the mortgagor to pay 
interest for the full term of the mortgage along with 
the principal at the time of redemption and not as he 
pleased within the term, isa clog on the equity of 
redemption and should not be enforced. 
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Sukh Dial v. {Anant Ram, 181 P. ki. 1894; Gokal 
Chand v. Mohan Lal, 6 P. R. 1905; 19 P. L. R. 1905, 


referred to. BisHEN SINGH v. JAIMAL SINGA, 128 P. 
L. R. 1910 553 





Redemption—£quity of redemp- 
tion, a property—Mortgage of equity of redemption. 
The equity of redemption is in many cases pro- 

perty of far greater value than the mortgage 
which the person instituting the suit for redemp- 
tion may be seeking to redeem. So if a plaintiff 
in a redemption suit raises money by mortgaging 
his equity of redemption, it would not in effect be 
mortgaging his claim. 

Vedanta Devisika Charyulu v. Perindevamma, 3 M. 
249, referred to. KAPILDEO SINGH v. RAMRIKBA 
SINGI, 7 A. L. J. 1191 3 484. 
before ewpiration of fiwed 

day for redemption, whether allowable—Transfer of 

Property Act (IV of 1882), s. 60. 

The right of redemption and the right of fore- 
closure are co-extensive in the absence of any sti- 
pulation, express or implied, to the. contrary; and 
when a day is fixed for payment, the mortgagor isnot 
at liberty to insist on redemption before the expira- 
tion of the period named. 

Bhagwat Das v. Parshad Singh, 10 A. 602, not 
followed. i 

Vadjuv. Vadju, 5 B. 22; Tirugnana Sambandha v. 
Nallatambi, 16 M. 486; Prannath v. Rookea Begum, T M. 
I. A. 328; 4 W. R. 87 (P. C.), relied on. RAMTARAK 

Roy v. ASHUTOSH MAITY 
— eh Notice of prior oral valid 

mortgage—Priority. : 

A registered mortgage does not take priority over 
an earlier valid oral mortgage of the same property, 
if the second mortgagee had actual notice of the oral 
mortgage at the time when the registered mortgage 
was made to him. 

Shreenath Bhuttacharjee v. Ramcomul Gangopadya,.- 
10 M.LA. 220; 3 W. R. (P. C.) 43; Le Neve v. Le Neve;. 
White and Tudor, L. C. Vol. II, p. 175, 7th Edition; 
Lehna v. Ganpat, 115 P. R. 1890; Shankar Das v. Sher 
Zamn, 56 P. R. 1900; Krishnamma v. Suranna, 
16 M. 148; Vohora Remat Rein v. Harilal Jekison, 
Printed Judgments Bom. H. C. 1896, p.778; Abzool 
Hussein v. Ragu Nath Sahu, 13 C. 70; Diwan Singh v. 
Jadho Singh, 19 A. 145, referred to. ARNACHEDUM 
CHETTY v. PERIA CURPEN Cuerry, 3 Bor. L. T. 13, 5 
L. B. R. 184 597 

——— suit—Proceedings subse- 

quent to preliminary decree 986 
— — ——_ —__ —_Paluation— Jurisdic- 

tion—Subject-matter of suit. 

In a suit for redemption the subject-matter of the 
suit is the property which the plaintiff seeks to re- 
cover. Therefore, the value of the suit is the market. 
value fof the land at the time the suit is filed. Nea 
Tux Baw v. Mi Gre, (1910) 1 U. B. R. 10 464 
s Suit for—Joinder of parties 

—Claiming titie to the property— Misjoinder.. 

In a suit for redemption of a mortgage it is 
competent tothe Court to join as parties persons 
claiming title to the mortgaged property. Such a 
course is not tantamount to the introduction of a new 
cause of action so as to make the case obnoxious to 
the rules of joinder. 

Jaggeswar Dutt Y. Bhubhan Mohan Mitra, 33 U. 425; 
3 C. L. J..205, distinguished. 
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_ Ina suit for redemption defendants Nos. 4 and 5, 
who claimed title to the property, were implead- 
ed and it was found that the property belonged to 
them and not to the plaintiff. 

Held, that it was competent to the Court to pass 
such a decree. KRISHNASWAMI PATHAN In re, 9 M. L. 
T. 173 885 


——_—-——_——. Suit—Death of plaintiff after 
date of order for payment—fresh order for pay- 
ment necessary 806 


Mortgagee selling under power of sale—Posses- 
sion how given—Obstructive conduct of tenants 
does not affect possession 


Mortgagor and mortgagee—Right of 
mortgagor to sue for surplus profits—Date from 
which limitation runs—Revival of barred right 














Subsequent possession of 
mortgagee not necessarily evidence of outright sale — 
Burden of proving subsequent outright trunsfer on 
mortgagee—Entry in Register—Possession over 13 
years insufficient—Burden of proof. 

- Where after mortgaging the properties, the mort- 

gagors remained in possession at first and sub- 

sequently made over possession to the mortgagees, 
who alleged that possession was made over outright 
and not in usufrict, the burden of proving the 
outright transfer is on the party asserting it. 

Maung Po Te v. Po Kyaw, 1 L. B. R. 215, approved. 

An entry in Register No. I showing an outright 
transfer for consideration coupled with the fact of 
possession for over 18 years is not sufficient to shift 
the onus, especially where there is no entry in Regis- 
ter IX of the corresponding yearand the possession- 
is as consistent with the transaction being an 
usufructuary mortgage as with it being an outright 


transfer, M Hnin U v. Ma LE Me, 3 Bor. L. Lsi 0 
Motion to revoke leave to sue—When to be 
made 299 


Muhammadan Law—Custody of male child- 
ren under 7 years—Mother and father, rights of 














Probate not necessary for 
a Muhammadan Will 
— Gift by husband to wife— 
431 
Gift—Equity of redemption 
—Validity—Mortgage by conditional sale—Foreclo- 
sure—Notice—Necessity of notice to donee. 
A gift, by a mortgagor of immoveable property, cf 
the equity of redemption, is valid under Muhammadan 








Possession 














Law, and places the donee in the shoes of the donor. ~ 


Muhi-ud-din v. Manohar Shah, 6 B. 650; Ismail v. 
Ramji, 23 B. 682, dissented from. 

Rahim Bakhsh v. Muhammad Hussan, 11 A. 1, 
Ibrahim Goolam Ariff v. Saiboo, 35 O. 1 (P. 0.); 4 A. L; 
J. 572; 11 ©. W. N. 973; 9 Bom. L. R. 872; 17 M. L. J. 
408; 6 C. L. J. 695; Mullick Abdul Guffoor v. Haleka. 
1060. 1112; Shahzad: Hazra Begum v. Khwaja Hussain 
Ali Khan, 12 W. R. 498, relied upon. i 

Where the mortgagor of a mortgage by conditional 
sale gifts the equity of redemption, notice of foreclo- 
sure must be given to the donee, although the donor 
is alive. Harnam Sineu v. SAJAWAT, 86 P. R. 1910; 
171 P. L. R. 1910; 180 P. W. R. 1910 307: 
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Muhammadan-Law-—ceonid, | | - 
—- Gift of immovable property 

— Written and registered document not required— 

Transfer of Property Act (IV of 1882), ss. 128, 129 

—Musha, doctrine of, applicability of —Not applicable 

to shares of zemindari—Co-sharer making gift in 

favour of co-sharer—Delivery of possession—Joint 
gift to adult and minor Gift by parent to child—Pos- 
session. 

Under the Muhammadan Law, a gift of immoveable 
property can be made verbally without recourse to a 
written and registered document, 

The doctrine of mushu is applicable only to small 
plots of lands and houses and does not apply to shares 
in an unpartitioned zemindari. 

Ameeroonnissa v. Abadoonnissa, 2 I. A. 87; 15 B. L. 
R. 67; 23 W. R. 208, relied on. 

The doctrine is wholly unadopted to a pro- 
gressive state of society and otight to be confined 
within strict rules. 

Muhammad Mumtaz v. Zubaida, 11 A. 460; 161. A, 
205, relied upon. 

Where a property is held by several co-sharers, 
any one of them may give his share to any one of 
the other co-sharers without the formality of a delivery 
of possession, and such a gift would not be open to the 
objection of musha. 

Mahomed Baksh Khan y. Hosseni Bibi, 15 C. 684; 15 
I. A. 81, followed. 

A declaration by the donor in the deed of gift that 
possession has been given, binds his heirs. 

Muhammad Mumtaz v. Zubaida, 16 I. A. 295; 11 A, 
460, followed. 

There is no inherent illegality in a joint gift to an. 
adult and a minor. 

In the case of a gift made by one of the parents of 
a, minor child in favour of that child, it is not neces- 
sary that the formality of a formal delivery of posses- 
sion should be resorted to, inasmuch as the parent is 
tho de facto guardian of the minor. JAHEDUNNESSA 
BIBI v. NaJiB-UL-ISLAM, 15 O. W. N. 328 

oe —— — Gift by a person not in pos- 
session, validity of— Gifé of property in possession 
of a trespasser—Actual or khas possession, delivery 
of, necessary to make a valid gift—Constructive pos- 
session. 

Under the Muhammadan Law no valid gift can be 
made by a person who claims to be the owner of a 
property which is notin his possession, but isin the 
possession of trespassers. 

The rule laid down in reported cases, recognizing 
the validity of gifts where no actual or khas posses- 
sion can be delivered, can be applied only to those 
cases where constructive possession can be traced to: 
the owner. Where the owner of a property is ousted 
by a trespasser, he has no possession at all and cannot 
make a valid gift. 

Mullick Abdul Guffoor v. Muleka, 10 C. 1112; 
Anwari Begam v. Nizam-ud-din Shah, BL A. 165; 
Alabi Koya v. Mussa Koya, 24 M. 513; 11 M. L. 
J. 227; Mahomed Buksh Khan v. Hosseini Bibi, 15 C. 
84 (P.C.); 15 I. A. 81, referred to. MOHAMMAD IDRIS 
KHAN v. IFTIKHAR AHMAD, 13 O. C. 347 717 
— Gift made during death-ill- 
ness—Will— Operation—Validity — Civil Procedure 
Ccde (Act XIV of 1882), s. 325 (A) —“Alienate”, 
meaning of —Whether it includes Will—Competency 
to make Will under the Muhammadan Law. 

A gift made during death-illness is a Will and as 
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such it is valid as regards one-third of the property 
comprised in it, but it is invalid in so far as it 
bestows any part of the property on the heirs of the 
deceased. 

The word “alienate”, as used in section 325 A of 
the Code of Civil Procedure, 1882, is used ejusdem 
generis with the words preceding it, namely, mortgage 
charge, and lease, and manifestly contemplates a 
transfer which would have present effect and not a 
devise which can only have operation after the death 
of the testator. 

Therefore, a judgment-debtor, in respect of whose 
immoveable property, the Collector can exercise 
powers or perform duties under sections 322-325, 
can make a Will of such property. MUHAMMAD SAYEED 
v. MUHAMMAD Ismait, 7 A. L. J. 1176 834 

= —— ——- Wagf— Hanafi School—Oral 

dedication —Inference from finding-—Management of 

Waqf property— Adverse possession. 

. An oral dedication may be inferred from repute 
and from facts which lead necessarily to the inference 
that there was such a dedication. 

The finding of the lower Appellate Court was that 
by a family arrangement certain landed property was 
to be applied to defray the expenses of urs and fateha 
of its owner. The property was placed under the 
management of the family and the income thereof was 
applied according to the arrangement: 

Held, on the above finding, that no inference could 
be drawn that there was an oral dedication of the 
property as wagf. 

The members of a family, under whose management 
a wagf property is placed, cannot acquire title to such 
property by adverse possession. FAKHR-UD-DIN vw. 
KIFAYAT-UL-LAH, 7 A. L. J. 1095 

= ——Wagqf—Shia School — Des 
livery of seisin essential under the Shia Law—Pos- 
session, actual or constructive, delivery of. 

One of the strict requirements of the Shia Law 
relating to wagf is delivery of seisin, actual or 
constructive. Where a Mutwalli (other tian the 
dedicator himself) is appointed, there must be actual 
delivery of possession to him. When the dedicator 
appoints himself Muéwalli, there must be constructive 
delivery, that is to say, the cedicator being himself 
in possession must declare that he intends to hold 
thereafter as trustee and not as owner. THAKUR Ram 
v. SATYED SADIK, 13 O. C. 369 
— ——— Will by deceased—Consent 

oj hews on death-bed—Gift—Possession—Gift to wife 

by husband, 

The con-ent ofthe heirs of a Muhammadan testator 
given before his death is not sufficient to validate his 
Will. 

Quere.—Whicther the consent given at the request 
of the father on the death-bed by his family can be 
an assent voluntarily given? 

Under Muhammadan Law a gift is invalid if it is 
not followed by delivery of possession. But a gift 
to a wife by the husband is an exception to this rule. 
Ber Jan BEE t, FATIMA BEEBEE, 1 M. W. N. 669; 9 
M. L. T. 149 
Mulgeni lease—Agreement to pay rent without 

reduction or enhuncement—No such stipulation as to 

assessment—Increase in assessment does not affect 

rent—Rent in kind not a debt— Interest Act (XXXII 

of 1839) —Contract Act (IX of 1872), s. 73—Unliqui- 
. dated damages, interest on. 
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Mulgeni—concld. 


Where by a gqabulayat the mulgentdar tenant 
in terms agreed to pay a fixed amount of rent in 
perpetuity, without reduction or enhancement, 
and there was no such agreement as {o the assess- 
ment stipulated to be paid by the landlord: 

Held, that the amount of assessment mentioned 
in the gabulayat as being payable by the mulgar 
(landlord) must be deemed to refer to the assessment 
as it then existed, irrespective of the question of its 
reduction or enhancement thereafter. 

Payment in kind is notsuch a debt as is contem- 
plated by the Interest Act (XXXII of 1889). 

Juggomohun Ghose v. Manikchand, 7 M, I. A. 263 
at p. 280; 4 W. R. (P.C.) 8, referred to. 

Where the contract is to pay rent in kind ona 
certain day,and itis not so paid, a suit to recover 
the money value of the rent in kind is a suit to re- 
cover unliquidated damages under section 73 of the 
Indian Contract Act (IX of 1872.) ` 

Interest does not run on unliquidated damages. 

Framji Hormasji v. Commissioner of Customs, 7 
B. H. ©. R. A. C. J. 89 at p. 98; Abdul Rajak Sahib v. 
Hasan Shaib, (1875) P. J. 210; Nilađhar v. 
Magniram and Mansukhdas, (1875) P. J. 166, re- 
forred to. NARAYANA RAMCHANDRA v. MANAGER NA- 
GAPPA, 12 Box. L. R. 831; 34 B. 506 
Munsarim’S power to fix date for erties 


Murder —Proof—Circumstantial evidence 250 
Mutation, necessity for—Collateral mortgages 
353 


Nankar rights 69I 
Negotiable Instrument. See Govern- 

MENT PRomIssoRY-NOTE; PROMISSORY-NOTE. 
Negotiable Instruments Act (XXVI 

of 1881), S. 4—Promissory-note—Unconditional 

promise to pay—Specified person—Intention to make 
promissory-note not necessary. 

Where a document executed by one person to 
another contains an unconditional promise to pay 
a certain sum of money to the latter, who is 
sufficiently indicated, the document is a promissory- 
note and it is not necessary to show that the 
maker of the document intended to make a pro. 
missory-note. 

Sibree v. Tripp, 15 M. and W. 35; 15 L. J. Ex. 
318, explained and distinguished. PARAMASIVAM v. 
SANKARAYA, 1 M. W. N. 836; 9 M. L. T. 94 352 
ss. 8, 46, 50, 78— 

Promissory-note payable to order—Indorsement and 
`- delivery for collection—Passing of property in the 

note—Right of indorsee to sue wpon the note after the 

death of indorser. 

A promissory-note was ‘drawn by one R in favour 
of Mor to his order. M indorsedit and handed it 
over to V for collection. After M’s death, V sued on 
the note. It was contended in defence that as the 
note did not pass to V for consideration and as P’s 
authority ceased on M’s death, he could not recover 
the money without having obtained Letters of Ad- 
ministration or a succession certificate: 

Held, overruling the contention, that the note 
being negotiable, its indorsement followed by delivery 
passed the property in itto V and he became holder 
of it and that, therefore, the payment had to be 
made to him. Ramzan ALI v. VELLASAWMI PILLE, 5 
L. B. R. 198; 3 Bur. L. T. 106 967 
meeeg 19 796 
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——-— 8.45 924 
—___ ——— 5S. 46, 50 967 
—— sS. 50 796 
—— s. 78 967 


—— S. 78—Endorsee-holder— 

Payment. 

An endorsee of a negotiable instrument is the 
holder thereof and payment should be made to him. 
VOLETI SREERAMULU v. GUDISA VENKATA REDDY, 8 
M. L. T. 247 355 
—— — Sa 118 (a) 796 


Security taken as a collateral security 
for a pre-existing debt—Consideration—Conditional 
payment — When can the holder of such security sue 
for original debt. 

The title of a creditor to a bill given on account 
of .a pre-existing debt, and payable at a future day, 
does not rest on the implied agreement to suspend 
his remedies. A negotiable security given for such a 
purpose isa conditional payment of the debt, the 
condition being that the debt revives if the security 
is not realized. Therefore, unless such security is 
proved to be unproductive, without any fault on the 
part of the creditor, he cannot treat it asa nullity and 
sne the debtor as if he had given no security. This 
principle applies to all kinds of negotiable securi- 
ties, 

A pre-existing debt is a sufficient consideration for 
a collateral negotiable security. EBRAHIM BYMRAH 
-IsMAILJEE v. CHas. Cowre & Co., 5 L. B. R. 199 967 


Newspaper—Fair comment 531 


Northern India Ferries Act (XVII of 
1878), ss. 4, 26—Change in course of river— 
No limit fixed by Government—Conviction—Illegal. 
Where there has been a change in the course of a 

river and there has been no specification of limits 
under section 4 of the Ferries Act subsequent to the 
change, a conviction under section 26 of the Act for 
working a Ferry within the previously prohibited 
limits cannot be sustained. 

Maharaj Mundle v. Gokul Singh, 37 C. 543; 12 C. L. 
J. 21; 6 Ind. Cas. 98, referred to, Banst DHAR v. 
EMPEROR 221 
— __—_—- ———_ 5. 26 


221 
Notice. See LANDLORD AND TENANT. 
Constructive notice—Registration 633 











——-—— Oonstructive notice—Occupation of pro~ 

perty—Interest of occupier—Knowledge of pur- 
chaser 752 
— , effect of, service of 22 








Preliminary inquiry under s. 476, Crimi- 
nal Procedure Code 1197 


1199 


Nuisance—Building wall to prevent neighbour 
from acquiring easement, if nuisance—May be 
otherwise nuisance—Duty of Court in abating 
nuisance ‘ 

———- Pablie Highway - Obstruction — Suit 

by individual—Special damage—Detour 808 


—— Registration 








—_—_ Putting up posts to prevent wheel 
traffic through basti 17 
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Oaths Act (X of 1873), S. I3—Afidavit— 


Officer not acting not in the capacity of administer- 


ing oaths 897 


Obligation—Chit fond—Payment of part of 
prize to a subscriber—Agreement between starter 
and subscriber for payment of balance on subs- 
criber’s furnishing security—Failure of starter to 
pay balance of prize money—Whether relieves 
subscriber from obligation to pay future instalments 


510 


Obstruction to arrest. See Pavan Cops, 
5. 186. 


Occupancy right. 
TENANT. 


See LANDLORD AND 





— Tenants holding for 50 
years under chowkidar 828 


Offer to sell—Sitatement of lowest price in 
answer to inquiry not an offer to sell 601 


Office of Khatib—Appointment of deputy dur- 
ing minority—Consideration—Public policy. 

Where during the minority of plaintiff, his mother 
appointed the defendant as deputy, who entered into 
an agreement in consideration therefor to pay a 
certain sum of moncy, the agreement is not opposed 
to public policy and is enforcible. Nazim MoHADDIN 
v. MUHAMMAD Vura, 1 M. W. N. 714; 9 M. L. T. 159 

745 


Opium Act (I of 1878), S. IO—Presump- 
tion—Onus. 

Accused was tried for illegal possession of opium 
found on him on the 18th May 1909. He accounted 
for it by saying that he had purchased it from a 
licensed vendor. This fact was accepted by the pro- 
secution, but they alleged that the date of his pur- 


-chase was such that this explanation was not satis- 


factory: Held, that it lay upon the prosecution to 
prove that date, and only then, upon the accused 
failing to satisfactorily account for the large quantity 
of opium still in his possession on the date of his 
arrest, could any presumption be drawn against him 

under section 10 of the Opium Act. 
King-Emperor v. Paw Yau,4 L. B. R. 814; 9 Cr. 
L. J. 16, considered. EMPEROR v. Pa, 3 Bur. L. T. 82 
461 


Direction 7 I —Obtaizing opium 
by personation in excess of amount allowed by Excise 
Officer—Hraudulent act, 

Where a person licensed to buy opium obtains from 
the licensed vendor, by personating a real or imagi- 
nary person, more opium than he wouldhave got 





` without such personation, he cannot be said to act 


dishonestly, as there would have been no wrongful 
gain or loss had the opium been soldto him. He 
does, however, act fraudulently, as his intention was to 
deceive the vendor and thereby obtain an advantage 
or privilege which without such deception could not 
have been obtained. EMPEROR V. Tan KEP S1, 3 BUR. 


L. T.11 596 


Order rejecting or refusing application for per- 
mission to sue as a pauper—Decree—Appeal 475 


OuGh Estates Act (I of 1869), ss. 8, 
22, Cl. II — Primogeniture, rule of- Lineal 
primogeniture, rule of succession by —Gaddi nashini 
meaning of—Succession in the case of impartible 
estates, 


1306 
Oudh Estates Act-—coneld. 


The word “gaddi nashini? méans as a rule succes- 
sion by a single heir. 

_ The rule of primogeniture in section 8 of ActI of 
1869 means lineal primogeniture which implies the 
succession of the senior line in preference to the junior 
line and consequently in cases of estates entered in 
Lists Nos. 3 and 5 of the said Act, the line prevails over 
the- degree. 

Where an estate is governed by the provisions of 
the Oudh Estates Act, the limitations in the sanad are 
superseded by the Act. CHANDRABHAN SINGH v. 223 


BAKHSH SINGH 
—— — sS. 22 (II) - 422 
Oudh Laws Act (XVIII of 1876), s. 9 


—Pre-emption—Sale in favour of one of several persons 
equally entitled to pre-enpt—Pre-emption of part of 
. the property sold. 


“ The last clause of section 9 of the Oudh Laws Act 
is applicable not only where there are persons equally 
entitled to buy a property and the property has been 
sold to a stranger or to a person whose right to 
acquire it is inferior to that of the persons whoare 
equally entitled to pre-empt but is applicable also to 
cases where two or more persons are equally entitled 
to buy the property and oneor more of them has or 
have acquired it. 

“A person seeking pre-emption must sue to pre-empt 
all the property included in the conveyance of which 
he claims the benefit in respect of which his right of 
pre-emption exists, whether such right is a superior 
one giving him a preferential right of purchase or 
only an equal right to be exercised by the drawing 
of lots. 


Where several properties were conveyed under the 
same sale-deed and the plaintiff brought a suit for 
pre-emption in respect only some of the properties in 
which he had a preferential right of purchase but did 
not claim pre-emption of the properties in which he 
had an equal right of purchase with the vendee: Held, 
that the suit must be dismissed. 


Wali-ul-Hagg v. Mohammed Ghani-ul-Haqq, 3 O. C. 
330, followed. 


Durga Prasad v. Munshi, 
to. MAHABIR PRASAD v. RAM JIWAN Lan, 18 O. C. 


260 272 


Oudh Rent Act (XXII of 1886), s. 
108 cl. 15—Pattis separately recorded—Shamilat 
` land—Profits—Parties — Co-sharers, non-joinder of. 


Where ina pattidari village the co-sharers hold 
pattis, which are separately recorded in the village 
papers, and pay their own revenues separately with 
respect to those pattis, the inference is that the 
parties had by arrangement each taken possession of 
a separate portion of the village and had agreed to 
appropriate to their own use the profits of those 
lands and were notliableto account to each other 
with respect to such pattis except with regard to the 
land held jointly. 

A suit with respect to the profits of the shamuilat 
Jand is not maintainable until all the co-sharers of the 
village have been impleaded. 

Thakar Bakhsh v. Bhagwan Din, 1 O. C. 215, refer- 
red to. MAKRAND SINGH v. MITHU LAL 742 


6 A. 423, referred 
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Oudh. Sub-Settlement Act ANI 
of 1866) 91 


r. 10 — An in 





the rules not exhaustire 


Paper Currency Act (XX of 1882), 
S. 25—Hundi piy ible to bearer on demand— 
Contract forbidden by law—Suit not maintainable. 


A hundi, made payable to bearer on demand being 
in contravention of the provisions of section 25 of the 
Indian Paper Currency Act, cannot be .sued upon 
unless it comes within the proviso to the section, 
SUBRAMONIAN CHETTY v. Curren OUHETTY, 5 L. B. R. 


182, 1141 
——-—— (IN of 1905) s. 24 
962 





Pardon, forfeiture or withdrawal of. See CRI- 
MINAL PROCEDURE Cops, S. 837. 


Parties, addition of—Suit instituted through 
bona fide mistake 87 


—-, non-joinder of—Suit when not liable to 
be dismissed 1047 


When receiver is a necessary party I 


——Shamilat land—Profits —Co-sharers, non- 
joinder of 











Will by a tenant in Chenab (olony— 
Will given effect to by Revenue anthorities—Suit 
to contest Will—Government not necessary panty 








— Addition of plaintif after period of 
limitation—Civil Procedure Code (Act XIV of 1882), 
ss. 27, 82—Limitation—- Whether suit barred. 


A claim for rent is not barred because one of the 
plaintiffs was added to meet possible future objec- 
tions, after the period of limitation. 


Subodini Debi v. Kumar Ganoda, 14 C. 400, and 
Ravji Appaji v. Mahadev Bapuji, 22 B. 672, followed. 
BHOLA Roy v., June BAHADOOR 890 





Partition—Allocation of promissory-note— 
Want of endorsement—Right to sue 


—— between father and son—Subsequent 
decree against father—Whether partition car be 
impugned r31 


5 instrument of—Deed dividing pro- 
perty in severalty ‘632 








— by arbitration—Award not binding on 
the heirs who were not parties to the agreemeni— 
Minor. 


It is a fundamental principle that no ore is bound 
by any contract or by a decision in any proceeding 
to which he, or some one through whom he claims,’ 
was not a party. s 


A. partition by arbitration may be binding on a 
minor bui only when he is not injuriously affected 
thereby, when it is fair and when he has been duly 
represented. Mas Gyrv. Maune Po Hain, 8 Bur. 
L. T. 45 439 


proceedings— Guardian of minor 
not representing minor’s case in the Revenue Court 
—Suit in Civil Conrt barred 822 
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Suit in Civil Court for disturbing dis- 
tribution of land—Jurisdiction 807 
Muhammadan Law — Suit by 
a Muhammadan female for partition and delivery 
of her share—Application by defendants to con- 
tinue suit as plaintiff’s representatives on plaintiff’s 
daath—Abatement of suit 85 
Civil Procedure Code (Act XIV of 
1882), s. 396—Preliminary decree—Pendency of 
suit till final decree under s. 396 is passed. 


A suit forpartition must be considered pending until 
2 final deoree is passed under section 396 of the Code 
of Civil Procedure. 

Appadu v. Venkata Ranga Rau, 18 M. L. J. 23; 3 
Al. L. T. 828, referrod to and approved. APPADU 
PATNAIDU v. APPALASAMI, 8 M. L. T. 235; 2M. W. N. 




















74, 393 
Partnership. See Contract Acr, s. 239. 

—- for a term—Insolvency of a 

partner— Dissolution 1067 


-—————Suit between partners — Decree 
in favour of one for acertain sum against one of the 
debtors of the firm—No opportunity given to the 
debtor to contest the correctness of tho amount 

490 


y terms of 431 


Pro-mote executed and signed by only 
one partner—Suit on pro-note—Liability of the part- 
ners of executant. 

In the case of a negotiable instrument, the sig- 
nature of one person in his own name cannot 
justify, in a suit based on the instrument, a decree 
against another person, although the debt might 
have been borrowed for the benefit of both, or al- 
though both the persons might have been trading in 
partnership and the debt was borrowed for the pur- 
pose of the partnership. 








Somasundram v. Krishnamurti, 17 M. L. J. 126 and 
Subba Narayana Vanthiar v. Ramasawmy Iyer, 30 M. 
88; 1 M. L. T. 377; 16 M. L. J. 508 (F.B.), followed. 
THAITH Kurti v. Doss Racer Serg, 2 M. W. N. 45; 9 
M. L. T. 120 85I 


Patnidar-—Right to resumed Chowkidari Chakran 
land 766 


Patni Regulation (VIII of 1819), s. 9 
age ay : "766 


Pauper appeal — Application for leave to 
appealas a pauper, matters to be considered, pi 


determination of 


———— suit—Objection on the ground that the 
pauper plaintiff has co-heirs who want an adjudi- 
cation as defendants without paying Court-fee 


474 
————_-——_——Right to sue in forma pauperis— 

Rule—Exemption— Burden of m oof. 

There is no existing right to sue in forma pau- 
peris. It is anexemption, from the ordinary rule, 
which the plaintiff claims from the Court and the 
Lurccn of proving the exemption lies upon him. 
KAPILDEO SINGH v, RAMRIKHA SINGIT, 7 A. L J. 1191 
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Payment to one of joint mortgagees, effect of 
837 


Pedigree filed in Settlement Cowrt—Admissibility 
in evidence of such pedigree without proof—Evidence 
Act (I of 1872), s. 82 (5) — Admission used as evidence 
of facts stated therein—Riwaj-i-am, good evidence of 
custom stated therein—Second Appeal, finding of fact 
based on evidence cannot be disturbed in—Adverse 
possession from mere mutation of names in favour of 
guardian. 

A pedigree filed at the time of the Regular Settle- 
ment and accepted by the Settlement Court is not 
admissible in evidence unless itis proved how the 
pedigree was prepared, whether it was based upon the 
statement of a person since deceased and whether 
such person had special means of knowledge. 

Where a finding of fact has been arrived ab by the 
lower appellate Court on an admission previously 
made by one of the parties, the finding is good and 
valid and cannot be disturbed in second appeal. 


Where a minor was entitled to a property of which 
the mutation of names was effected not in his favour 
but in favour of a person who was actually his 
guardian and not really entitled to the property on 
his own behalf, such person cannot be considered to 
be in adverse possession. MOHAMMAD Azim KHAN v. 
BRIJRAJ SINGH 728 


Penal Code (Act XLV of 1860), ss. 
71, 124A, 153A—Distinct offences—Distinct 
passages contained in one pamphlet—Conviction 
under both sections—Advertisement of Swadeshi 
goods. 

Advertisement of Swadeshi shop goods can be no 
justification whatever for the co-conspirators publish- 
ing a pamphlet calculated to excite disaffection 
against Government and to promote feelings of hatred 
between the Indian and European Subjects of His 
Majesty. 


The offence of attempting to promote feelings of 
hatred between the Indian and European classes of 
Subjects of His Majesty is distinct from, and not a 
necessary ingredient in, the offence of attempting to 
excite disaffection against the Government established 
by law in British India, 


It is not necessary for the charges to specify the 
distinct passages in a pamphlet which are alleged tu 
constitute the offence of attempting to promote feel- 
ings of hatred and the distinct passages which are 
alleged to constitute the offence of attempting to 
excite disaffection. It is sufficient for the charges to 
allege generally that the pamphlet constitutes an 
attempt to promote feelings of hatred and also to 
excite disaffection. 


Emperor v. Tribhovandas, 38 B. 77 at pp. 82 and 85; 
1 Ind. Cas. 641; 10 Bom. L. R. 801; 8 Cr. L. J. 272, 
followed. 


The two offences, though committed by means of 
the same pamphlet, are as distinct as two libels on 
the different persons contained in one book. They do 
not come within the provisions of section 71, Indian 
Penal Code. 

Emperor v. Bal Gangadhar Tilak, 10 Bom. L. R. 848 
at p. 903; 8 Or. L. J. 281; Emperor v. Ganesh Damodar 
Savarkar, 12 Bom. L. R. 105 at pp. 106, 115 and 117; 
84 B. 394; 5 Ind. Cas. 854, followed. EMPEROR v 
Virumat, 4 S. L. R. 58 ` 203 
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Penal Code—contd. 


ss. 85, 86 —Drunkenness—In- 
tention. 

Where an act done is not an offence unless done 
with a particular intention, it is permissible to con- 
sider voluntary drunkenness in determining whether 
the accused had that intention and in doing so regard 
must be had to the distinction between cases in 
which intention is presumed in law and those in 
which it is to be found as a fact and is not to be as- 
sumed. J. M. v. EMPEROR, (1910) 1 U. B. R. 17 

469 


——— ——— S. 86 469 
—— S. [2I A—Conspiracy 770 


——— S., I21A — Conspiracy—Waging 
war against King—Conspiracy with persons known 
and unknown —Persons not named in petition of 
complaint but named in sanction of Government—No 
jurisdiction to try—Criminal Procedure Code (Act V 
of 1898), ss. 4, cl. (h), 196. 

Where the accused wete charged with having 
conspired with one another and other persons known 
and unknown to wage war against His Majesty: 

Held, that the charge could not be sustained if the 
known persons were not mentioned in it. 


Where one of the accused was not named in the 
petition of complaint though his name was mentioned 
in the sanction of the Government authorizing the 
prosecution: 

Held, that the accused must be discharged. 

Held, also, that an application for the issue of 
process against such accused person before the com- 
mitting Magistrate did not constitute a complaint. 
Emperor v. Larit Monan, 15 C. W. N. 98 1059 


— S. I24A — Advertisement of 
swadeshi goods—Punishment 203 
S. 124A — Sedition — Newspaper 
—Printer—Fair comment—Admissibility in evidence 
of articles other than one complained of - Evidence 
Act (I of 1872), s. 15—Journalist not ewpected to 
write with precision. 

















In order to use other articles than that complained 
of as seditious for the purpose of showing the meaning 
of certain expressions used in the article complained 
of and also to show the intention of the writer, it is 
necessary to show who the writer was and thatall the 
articles produced were by the same hand. 


The writer may be guilty of exciting or attempting 
to excite feelings of “disaffection”, as that term is 
used in section 124 A of the Penal Code, no matter 
how guardedly he may attempt to conceal his real 
object, but the printer and publisher cannot be punish- 
ed ifthe concealed object is not established by ervi- 
dence on the record. 


Queen-Empress v. Amba Pershad, 20 A. 55 at p. 68, 
relied on. 


A man may comment upon any measure or act of 
Government, whether legislative or executive, and 
freely express his opinion upon it. He may express 
the strongest condemnation of such measures and he 
may do so severely, and even unreasonably, perversely 
or unfairly. Solong as he confines himself to that, 
he will be protected by the explanation. But if he 
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goes beyond, and, wheterin the course of comments 
upon measures or not, holds up the Government itself 
to the hatred of his readers—as for instance by 
attributing to it evciy sort of eviland misfortune 
suffered by the people, or dwelling on its foreign 
origin and character, or imputing to it base motive 
or accusing it of hostility or indifference to the people 
—then he is guilty under section 124A and the 
explanation will not save him. ‘ 


Queen Empress v. Tilak, 22 B. 112, relied upon. 


A writer ina newspaper called upon the Nationalist 
Party to “once more assume their legitimate place in 
the struggle for Indian liberties”: Held, that the 
use of the word “liberties” in the plural would not 
prima facie point, to liberation of the country from 
foreign rule, but to certain specific liberties, and that 
the words were not seditious, 


A writer is entitled to express his opinion on the 
Reform Scheme, and the mere fact that he states that 
the scheme is not a genuine reform or not a genuine 
measure of constitutional progress, cannot be 
seditious. 


A writer wrote the following in a newspaper: “We 
shall not break the law and, therefore, we need not 
hear the law. But if a corrupt police, unscrupulous 
officials or a partial judiciary make use of the honour- 
able publicity of our political methods to harass the 
men who stand in front by illegal ukases, suborned 
and perjured evidence or unjust decision; shall we 
shrink from the toll that we have to pay on our march 
to freedom:” Held, that these words did not fall 
within section 124 A of the Penal Code. 


There is no harm ‘in a writer stating that if his 
association, which he believes to be a lawful one, ig 
suppressed, the proclamation suppressing it will be 
arbitrary. 

A statement that the Reform Scheme is monstrous 
and misbegotten, because it is not founded upon 
democratic principles, is not by itself one that exceeds 
fair and reasonable comment. 


A journalist is not expected to write with the 
accuracy and precision of a lawyer or a man of 
science: he may do himself injustice by hasty expres- 
sion out of keeping with the general character and 
tendency of the articles. 


A journalist wrote: “Until these demands are 
granted, we shall use the pressure of that refusal of 
co-operation which is termed passive resistance. 
The Swadeshi—- Boycott movement still moves by its 
own impetus. We must free our social and economic 
development from the incubus of the litigious resort 
to the ruinously expensive British Court”: Held, 
that the words were not seditious. Mon MOHAN v. 
Emperor, 15 C. W. N. 141 


SS. 147, 447—Commeon object 
— Finding that common object was to prevent com- 
plainant from entering on his land—Con viction 
under s. 147, sustainability of — Powers of Appellate 
Court—Enhancement of sentence of fine. 








Where the accused was convicted under sections 
147 and 447, Indian Penal Code, and the common 
object of the accused was to prevent complainant from 
entering into possession of the land: 
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Held, that the conviction under section 147 was 
right. 

The Appellate Court upheld the conviction under 
section 147 and quashed that under section 447. It 
increased the fine imposed on the accused from 
Rs. 20 to Rs. 80, adding the additional Rs. 10 asin 
lieu of the unexpired sentence of imprisonment passed 
by the trying Magistrate: 

Held, that the enhancement of fine was illegal, but 
the conviction under one section having been quashed, 
the sentence should have been reduced. 


In re Ramasami Chetty, 2 Weir, 487, referred to. 
KESIREDDI Panasa RAMUDU, In re, 9 M. L. T. 167 
880 
ss. 149, 302—aiurder—Com- 
mon object of a mob—Likelihood of murder being com- 
mitted, 


At the annual Sivarathiri festival at Kottappa 
Konda, which was attended by innumerable people, a 
constable S andthe 6th accused got drunk and grew 
disorderly. Both fell down unconscious. The Sub- 
Inspector with other constables came to the spot and 
arrested the 6th accused asa murderer. A crowd 
collected round them. On the way, constable S 
was struck with a stick and he in return killed one of 
the crowd with a bayonet. This inflamed the crowd 
which arrived at the Police Station and demanded the 
release of the 6th accused which was refused. The 
1st accused took a prominent part in the riot from the 
attack on the Police Station, when he incited the 
crowd to throw stones and beat the police, to the 
burning of the tents, the final actin the riot. The 
constable S then got into the hands of mob and was 
murdered and burnt: Held, that the Ist accused was 
guilty under sections 802 and 149, Indian Penal 
Code, because it was a common object of the mob to 
take vengeance on S, who had bayonetted one of 
their number and the Ist accused must be taken to 
have known that S was likely to be murdered if the 
mob caught him. GADE CHENNAPPAREDDI V. EMPEROR, 
1M. W. N. 522; 8 M. L. T. 326 


———- —— S. I53A—Punishment 203 


—— S. I62--Taking bribes—Motive 
essential to constitute offence. 


Where it was simply found that a certain 
sum was handed to the accused to be delivered by 
him as bribe to the Subordinate Magistrate: Held, that 
this was insufficient to support a conviction under 
section 162 without a finding thal the money was 
accepted or obtained by the accused as a motive or re- 
ward for tampering with the Subordinate Magistrate. 
CHINNASWAMI IYENGAR v, EMPEROR, 1 M. W. N. 776; 
9 M. L. T. 187 668 
—— —— sS. 168 274 


S. I 74—Madras Revenue Sum- 
mons Act (Mad. Act IIT of 1869), s. 1 —Disobedience to 
summons issued by Tahsildar—Revenue inquiry held 
by Revenue Inspector under Tahsildar’s orders— 
Offence. 


Accused, a Karnam, was summoned by the Tahsildar 
under section 1 of Madras Act III of 1869 to appear 
before him ona certain day for inquiring into the 
correctness of the sub-divisions of fields. Accused 
failed to appear and was convicted under section 174, 
Indian Penal Code: 
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Held, (1) that the accused was guilty of an offenco 
under section 174, Indian Penal Code, and that his 
conviction was right. 


Queen-Empress v. Subbanna, 7 M. 197, referred to. 


(2) that it did not affect the offence that the inquiry 
for which accused was sammoned was not held by the 
Tahsildar, but was deputed to a subordinate officer. 
VENKATRAO, In re, 8 M. L. T. 378 133 


ss. 186, 225B --Resistance or 
obstruction to arrest—Overt act, 


Where a person ran into his house to avoid his 
arrest in execution of a Civil Court’s warrant: Held, 
that his mere running away into his house did not 
amount to intentional resistance or illegal obstruction 
within the meaning of section 225B: 


Held, further, that there must be some overt act of 
resistance or obstruction to justify a conviction under 
section 186 or 225 B of the Penal Code. EMPEROR v. 
Gasapuar, 7 À. L. J. 1174 823 


— SS. 188 and 430—0rverseer 
of the P. W. D. not a public servant lawfully em- 
powered to promulgate an order—Disobedience thereto 
— No offence under s. 188. 


The accused, ryots of a certain village, wero con- 
victed by the Deputy Magistrate of offences under 
sections 430 and 188, Indian Penal Code, for damming 
acertain odai and feeding the tank in contravention 
of an order issued by the P. W. D. Overseer. Tho 
Sessions Judge reversed the conviction under section 
430 but confirmed the conviction under section 188, 
Indian Penal Code. It was contended on behalf of 
the accused that the Overseer’s order did not come 
within section 188: 

Held, that the contention was valid. 

The order of the Overseer could not operate to 
make an act unlawful which was lawful before its 
promulgation. Maina SERVAI v. EMPEROR, 1 M. W. 
N. 616; 9 M. L. T. 42 302 


——— S. 193 947 


—— —— S, 193—Criminal Procedure Code 
(dct V of 1898), s. 195—-Perjury—Sanction to prose- 
cute—Judicial Proceedings— Punjab Land Alienation 
Act (XIII of 1900), s. 19—Deleyation of power. 


A mortgagee having produced before the Deputy 
Commissioner a copy of a mortgage-deed, that officer 
referred it to the Yahsildar for investigation and 
report. The Tahsildar did not make any inquiry. 
Before the Naib-Tahsildar, the mortgagee stated that 
no payments were made by the mortgagor to him. 
On enquiry it was found that payments had been 
made which were endorsed on the back of the original 
mortgage-deed and the document was withheld for 
that reason. The Deputy Commissioner sanctioned 
prosecution of the mortgagee for falsification of evi- 
dence by fraudulently producing the copy and not 
original of the mortgage-deed and making a false 
statement before the Naib-Tahsildar : 

Held, that the prosecution was illegal for (1) the 
mere production of the copy did not amount to falsi- 
fication of evidence and (2) the proceedings before 
the Naib-Tahsildar were ultra vires. KALYAN SINGH 
v. EMPEROR, 80 P. L. R. 1910 243 


—— S. 225B 823 
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—— —— ss. 300, Excep. 2, 302, 
304—Death caused by use of knife in a scuffle— 
Evidence Act (I of 1872), s. 103—Right of self-defence 
not pleaded by accused—Court bound to take into 
consideration facts in favour of accused. 


Three men trespassed by night into the house of 
the accused, seized him and tried to drag him forcibly 
out of the house. There was a scuffle between the 
accused and his assailants. The latter were unarmed 
and the accused had no reason to believe that he was 
in danger of death or grievous hurt but he believed 
that he could not escape from his assailants without 
using a knife which he picked up and used, stabbing 
one to death and wounding the other of his three 
assailants. On his trial for murder, the accused did 
not plead that he had used the knife in his self- 
defence: 

Held, that as itwasin evidence that the accused 
had to struggle against three persons, the Court was 
not only entitled but bound to take into consider- 
ation the accused’s right of self-defence and to 
decide the case on thefacts provedin his favour, 
though he had not set up those facts in framing his 
defence, 

Held, further, that on the facts proved the accused 
had exceeded his right of private defence but being 
within the 2nd exception to section 300, Indian Penal 
Code, was not guilty of murder but cf culpable 
homicide not amounting to murder. Garucu Ra- 
MAYYA, In re, 8 M. L. T. 462 1088 


— S. 302—Common object of mob 
—Likelihood of the commission of murder 399 


S. 302—Death caused by use of 
1088 








knife in a scuffle 
———— S., 302—Evidence of murder 
8I5 











Pan oS 
knife in a scuffle 


— 





S. 304—Death caused by use of 
1088 








SS. 339, 340—Wrongful res- 
traint—Wrongful confinement. 


Where the complainant, his wife and daughter 
occupied a house and during their temporary absonce, 
the accused put a lock on the outer door and thereby 
obstructed them from getting into the house: Held, 
that the accused was guilty of wrongful restraint. 

Physical presence of the obstructor is not necessary 
as an ingredient of the offence of wrongful confine- 
ment or of wrongful restraint. 

To constitute the offence, the obstructor must 
intend or know or have reason to believe it to be 
likely that the means adopted would cause the 
obstruction of the complainant. ARuMUGA NADAR v. 
Emperor, 1 M. W. N. 727;9 M. L. T. 103 757 


———— S. 340 757 


S. 353—Obstructing a public ser- 
vant in the discharge of his duty—Search of accused's 
house by Head Constable under orders from the Sub- 
Inspector—Assault by accused on the Head Constable 
—Criminal Procedure Code (Act V of 1898), s. 
165 (3). 

Where at the search of accused’s house by a Head 
Constable under orders of the Sub-Inspector, the 
accused assaulted the constable and prevented his 
entering the house: 
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Held, that accused was guilty of an offence undor 
section 353, Indian Penal Code, as the Head Constable, 
in conducting the search, was obeying the orders of 
his superior officer, and that section 165 (3) of the 
Criminal Procedure Code did not apply to the case. 
PARASURAMA Asani, In ve, 9 M. L. T. 168 


— sS. 354 
S. 376 


——. —— S. 395 —Dacoity—Proof—Identi- 
fication of accused—Tracker, evidence of—Benefit of 
doubt. 

The accused were convicted of the offence of 
dacoity on the statements of the complainants as to 
their identification and of the trackers as to the 
identification of their tracks. The dacoits had issued 
from the road side jungle, made a sudden attack on 
the complainants and put dust into their mouths. 
The night was a dark one and each complainant was 
separately assaulted and overpowered so that he did 
not and could not see what the dacoits did. with the 
other. Two trackers were originally mentioned in 
the chalan, but only one was examined by the prose- ` 
cution, the other was examined by the defence. 
Their evidence was found to be extremely suspicious : 

Held, that though there were suspicious circum- 
stances against the accused, they could not be con- 
victed of the offence charged as the evidence was not 
shown to be reliable. 

The Court observed that the tracker examined by 
the defence must be regarded for all practical pur- 
poses asa witness for the prosecution. JAHANA v. 
Emperor, 71 P: L. R. 1910; 2 P. W. R. 1911 Cr. 239 


—_-—_———_ S. 409 —Cheating—Directors of a 
Loan and Deposit Society—Issue of false balance- 
sheets—Balance-sheet containing incorrect entries— 
Presumption of guilty knowledge—Wrong classifica- 
tion of bad debts—Failure to include Director’s loans 
as a segarate item—Position of auditors—Auditor’s 
certificate about the existence of securities—Criminal 
liability. 

The mere fact that the Directors of a Deposit and 
Loan Society passed an incorrect balance-sheet, is not 
sufficient to justify the framing of acharge of cheating 
against them and placing them on their defence. The 
guilty knowledge of each Director cannot be 
presumed from the mere fact that he authorised the 
issue of a balance-sheet containing false entries, but 
must be decided in view of all the circumstances of 
the case, 1. e., the nature of the false statements, the 
ease or difficulty with which their truth or falsity 
could be ascertained, the course of business of the 
society, the position, experience and attainments of 
individual Directors, etc. 

Queen-Enupress v. Moss, 16 A. 88, distinguished. 

Mistakes and omissions in the classification of 
debts as ‘doubtful’ or ‘bad’, cannot, in the absence of 
positive evidence of guilty ‘knowledge, be taken to 
afford any presumption of cheating on the part of the 
Directors of a limited Company. Nor does the 
omission by Directors to show their debts as a 
separate item afford any presumption of guilt. 

The above acts and omissions, though by themselves 
would entail strong civil liability on the part of the 
Directors, will not make them criminally liable. 

Where an Auditor, who does not happen to be 
trained Accountant, certifies to the existence o 


' 257 
257 
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securities and states that the balance-sheet is correct 
and according to law, he cannot be held liable 
criminally for failure to detect mistakes which would 
have revealed the financial unsoundness of tho 
Company. 

In re London and General Bank, (1895) 2 Ch. App. 
673; 64 L. J. Ch. 866, referred to. GILES SEDDON "< 
Loane, 9 M. L. T. 20 25 


—_—_— S. 409—Misappropriation—Bur- 
den of proof—Mode of misappropriation of money, 
prosecution not bownd to prove. 

A peon was charged with misappropriation of 
money. The prosecution proved that he had not re- 
turned the money when it was his duty to return it: 

Held, thatthe prosecution had proved its case; and 
it lay on the accused to prove his defence. The 
prosecution is not bound to provethe actual mode 
of misappropriation of the money. EMPEROR v. KADIR 
BAKSA, 8 A. L. J. 88 687 
s. 411 229 


—— S. 41 1—Currency notes exchang= 
ed and then lost in gambling—Criminal misappropri- 
ation. 


A servant, who was entrusted by his master with 
a Rs. 1,000 currency note for delivery toa mer- 
chant, changed it for currency notes of a smaller 
value and lost them at gambling tothe accused. He 
was asked togive a writing to show that the notes 
had been won by the accused by gambling. He ad- 
mitted to the accused after the gambling thatthe 
notes were his master’s: 

Held, (1) thatthe exchanged notes were misappro- 
priated by the servant when they were given to the 
accused; 

(2) that the accused received tho currency 
notes dishonestly, that is, withthe intention of causing 
wrongful loss, or, in other words, lossby unlawful 
means, to the true owner; 

(3) that the accused had reason to believe the 
currency notes tobe stolen property; 

(4) that it was not the Rs. 1,000 currency note but 
the exchanged currency notes which were criminally 
misappropriated by the servant. 

(5) thatthe accused had been rightly convicted 
under section 411, Indian Penal Code, and could equal- 
ly have been convicted under sections 408 and 114 of 
the Indian Penal Code. IMPERATOR t. MOWLABUX, 4 
S. L. R. 159 929 











S. 4I 1—Dishonestly receiving or 
retaining stolen property—Article of small value — 
Recent possession—Burden of proof. 


Where the accused was convicted under section 411, 
Indian Penal Code, of having been in dishonest posses- 
sion of stolen property, viz., & copper vessel, which 
was discovered seven months after its loss: 

Held, that the conviction was bad, as the onus was 
on the prosecution to prove guilty knowledge, and 
the failure of accused to account for his possession 
did not relieve the prosecution of the burden of 
proving that his possession was dishonest. BRAMI 
LUKUMAN SHANBAGA, In re, 8 M. L. T. 418; 1 M. W. 
N. 819 145 
— — S. 420 389 





1 








ing his defective title 
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—_ S. 425—Mischief—Blocking up @ 
channel—Civil rights —Tort. 

Where the accused blocked up a channel, the result of 
which was that the surplus water flowei direet on to the 
complainant’s land and damaged his crop, and the site 
of the channel was the common property of all the 
accused: 

Held, that the act of the accused did not constitute 
the offence of mischief and that complainant’s remedy 
for any damage he had sustained lay in an action in 
the Civil Courts. KONDI CHETTI, In re, 8 M. L.T. 
385 128 

S. 426 — Mischief -— Ploughing 
bona fide on widowed daughters husband's land— 

Criminal intent presumed but not based on evidence 

—No injury to anybody proved—Legality. 

Where the father of a widowed daughter ploughed 
on land belonging to her husband and he was proso- 
cuted by the deceased’s brother and convicted on tho 
presumption of criminal intent: Meld, that the con- 
viction was bad as there was no evidence that tho 
entry on the Jand was with intent to commit an 
offence or to intimidate, insult or annoy any person. 





MANIKKA VEERA v. EMPEROR, 8 M.L. T. 246 318 
—_ S. 430 302 
—— ——— S. 447 880 





S. 44-7—Trespass—Griminal force 
not an essential element— Criminal Procedure Code 
(Act V of 1898), s. 522 —Dis possession must be accom. 
panied by criminal force. 


No action can be taken under section 522 of tho 
Code of Criminal Procedure unless the dispossession 
of the property was attended with criminal force. 

Churaman v. Ram Lal, 25 A. 841; A. W. N. (1903) 
41, followed. 

In criminal trespass, criminal forco may be used as 
a matter of fact, but the use of criminal force is not 
au essential of the offence. IBRAHIM KHAN v. EM- 





PEROR 219 
—— —— ss. 467, 468 389 
——- ———— Sa 471 995 





—— — S. 494—Bigamy—Hindu convert 
to Ohristianity marrying a Christian wife—Rever. ` 
sion to Hinduism—Subsequent marriage witha Hindu 
woman during the life-time of Christian wife. 


The accased, a Hindu convort to Christianity, 
married a Christian woman according to the rights of 
the Roman Catholic religion. He subsequently 
renounced Christianity and again became a Hindu. 
He then married a Hindu woman according to Hindu 
rites, his Christian wife being at the time alive: 

Held, that the accused was not guilty of the offence 
of bigamy. 

Proceedings 8th Novzmbcr 1866, 3 M. H.C. R. App. 
vii, followed. EMPEROR v. ANTONY, 23 M. 3871 572 


— sS. 498 I 160 
S. 498 — Voidable marriage-- 








Sunnies., 


A woman is not the wife ofa man within the 
meaning of section 498, Indian Penal Code, if 
their marriage is voidable. Consequently the entice- 
ment, etc., of such a woman is not indictable under 
the said section: ` 
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A judicial order is not necessary to effect the 
cancellation of avoidable marri%ge among Sunnies. 
Badal Aurat v. Crown, 19 C. 79, followed. BULANDA 
v. EMPEROR, 33 P. W. R. 1910 Cr. 494 


== S. 498—Woman going to accused 
of her own accord—Sentence. 

Where the accused is convicted of an offence under 
section 498 of the Indian Penal Code and it appears 
that the woman not being on good terms with her 
husband went to accused of her own accord, a 
sentence of one year’s rigorous imprisonment is too 
Severe. RASUL Kuan v. EMPEROR, 33 P. L. R. 1910 


226 
S. 499, Ex. (9), 500—De. 
famation—Party to suit—Privilege—QGood faith— 

Criminal Procedure Code (Act V of 1898), s. 198— 

Person aggrieved—Master cannot sue for defamation 

of servant, 

Plaintiff to a suit is not privileged under ex- 
ception 9 to section 499 of the Indian Penal Code un- 
less the allegations made in the plaint were mado 
in good faith. 

Ishrt Prashad Singh v. Umrao Singh, 22 A. 184, dis- 
tinguished. ; 

A plaintiff in a rent suit made the following 
allegation in his plaint:--“In 1810 F. the plaintiff 
gave evidence in defence of Sub-Inspector, Gur 
Narain Lal. In consequence of this, defendant (Af) 
became exceedingly annoyed with the plaintiff and 
the servants of the defendant began to oppress the 
plaintiff in all mannor of ways......and by threats of 
confining him and of having him disgraced by 
beating, realized this amount from him.” 

On the basis of the above allegation M made 
& complaint under section 500 of the Indian Penal 
Code: 

Held, that the allegation defamed not M but 
his servants and action for defamation could not be 
sustained at the instance of M. 

. Beauchamp v. Moore, 26 M. 43; 12 M. L. J. 413, re- 
ferred to. TIL KANCHAN GIR v. EMPEROR 220 


S. 499, Exceptions I, 9 
—Delamation —Justification— Qualified privilege— 
Good faith—Reasonable grounds—Publication in news- 
papers— Vague apprehensions. 

Exceptions 1 and9 to section 499, Indian Penal Cude, 
codify those portions of the law of libel and slander 
treated in English text-books under the heads of 
justification and qualified privilege. 

It is a good defence in criminal cases that the 
words complained of are, in fact, true and that 














—_— 








it was for the public benefit that the 
matters charged should be published, even 
though the actual motive of publication was 
malevolence. 


The expression “imputation on the character” in 
exception 9 cannot be taken to imply that allegations 
of definite acts are excluded. The exception covers 
not only such allegations of fact as could be proved 
true, but also expressions of opinion and personal in- 
ferences. 

Exception 9 for all practical purposes of defence 
covers exception 1 and the latter would 
only be relied on when for some purpose 
other than that of obtaining an acquittal, an 
accused person desires to prove the absolute truth of 
his words. 
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In order to be entitled to the benefit of excep- 
tion 9, the accused must show that he in good 
faith made the imputations in self-defence or for the 
public good. 

In good faith, an essential ingredient is honesty 
of purpose. The accused must, firstly, honestly 
believe his imputation to be true, and, secondly, 
he must honestly make it from a sense of duty 
either to himself or to the public. He must not 
exaggerate, or say unnecessary things, nor must 
he make the communication to an unnecessary 
number of persons. He must not make his duty 
the cover for spreading the libel. The actual 
words used, the manner in which the words are 
published, the persons to whom they are com- 
municated, must all be limited to the reasonable 
requirements of the occasion. The question for 
inquiry is whetherthe accused had reasonable grounds 
for believing the imputations to be true and for 
believing that it was necessary for his safety to give 
wide publicity to them. 

The accused was called upon by the Panjibhai 
Jamayat, of which body he was a member at one 
time, to show cause why he should not be ex- 
communicated. In reply, he published a letter in 
the local papers in which he characterised the 
Panjibhai Jamayat as a dangerous society giving 
every encouragement to murder and assassination and 
that the object of the notice to him was to incite 
and arouse the intolerance and murderous feelings of 
the ignorant, deluded and fanatic, members of the 
society to the necessary p'tch for the express object 
of taking his life: 

Held, that the accused could not claim exemp- 
tion under the exceptions 1 and 9, even though 
he was under a vague apprehension that some 
ignorant fanatic might be suddenly moved by the 
idea that it was his duty to murder him. There 
was nothing to connect the whole community with 
such fanatics and the publication in the papers was 
quite unnecessary. JAFFAR FADU v. EMPEROR, 4S. L. 


R. 67 209 
——_—_— Sa 511 257 
Penalty, compound interest 339 
Perjury. See Prenat Cope, s. 193. 

Withdrawal of suit, effect of 996 








—— Witness making three different state. 
ments at three different stages of the proceedings 
— Prosecution of witness not expedient 947 


Personal liability —Promissory-note—Plea of 
failure of consideration—One consideration can only 
support one contract — Relations between parties 
entered in document—Rights and liabilities only 
governed by itt — Mortgage—Mortgagor’s personal 
liability. 

The defendant entered into an agreement reciting 
that Sand the defendant had obtained a Manganeso 
concession in Mysore and that they agreed to admit 
E toa share of the profits arising or to arise from the 
concern in consideration of Ws causing the plaintiff 
company to undertake the management and develop“ 
ment of the rights comprised in their license and to 
finance the concern. All three entered into an agree- 
ment with the plaintiff company on the same day 
reciting that atthe request of F, the plaintiff company 
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have undertaken to manage and develop the rights 
and advance the moneys form time to time. The 
agreement further laid down that the said plaintiff 
company should find all monies required from time 
to time for working, prospecting and developing the 
lands and also all monies for the kist etc, and that all 
Sums so paid or advanced by the said company as 
aforesaid shall bear interest at 2 per cent. above the 
current bank rate and be paid or deducted trom the sale 
proceeds of the ores, as are disposed of or shipped, and 
the deed further provided a remuneration for their 
services. Under the agreement, the plaintiff company 
were making the advances to the parties one of whom 
was the defendant. The concern failed and the mine 
had to be closed and the defendant was called upon 
to pay his share of the expenses. He executed the 
plaint pro-note for this and some other indebtedness 
which is not in question in this suit: Held, that under 
the agreement above set out there was no personal 
liability on the part of the three members that 
entered into the agreement and, therefore, against 
the defendant. 


It is well-settled that there is an implied covenant 
in all mortgage instruments making the mortgagor 
personally liable. 


Yates v. Aston, (1868) 4 Q. B. 182; 12 L. J. Q. B. 
160; 3 G. and D. 851, followed. 


But where the mortgage instrument contains clear 
provisions making the mortgage-dcbt re-payable in a 
particular way, such provisions must be given effect to 
and in such cases there is no personal liability. 


Mathew v. Blackmore, (1856) 1 H.N. 762; 26 L. J. 
Ex. 150; 5 W. R. 363, followed. 


Where ajcontract is reduced to writing, in order 
to define and give evidence of a transaction between 
the parties, the writing should regulate their res- 
Pective rights and liabilities, 

Brandt's Sons Co. v. Dunlop Rubber Co., (1905) A. 
C. 454574 L. J. K. B. 898; 93 L. T, 495; 11 Com. Cas. 
1; 21 T. L. R. 710, relied upon. 

An implied promise to pay does not follow where 
there isan express promise to pay in a particular 
manner and on a certain event happening. 

It was contended on the facts above set forth that 
the defendant having given a promissory-note for the 
amount, he was not at liberty.to plead that there was 
a failure of consideration: Held, that he was entitled 
to raise such a plea. 

Pirwane v. Wright, (1856) 11 C. B. 481, relied upon. 

A consideration for a contract could operate only 
once and whenit had operated as consideration for one 
contract it was spent. A single consideration cannot 
be made by force of the definition in the Indian 
Contract Act (as including past servicesat the re- 
quest of the promisor also) to support an indefinite 
Series of subsequent contracts. 

Tho advance made by the plaintiff company, being 
in consideration of the first agreement, there was no 
consideration for the pro-note by the defendant. 

Ramasamy Pandi Thaliavar v. Autha ppa Chettiar, 
16 M. L. J. 422, relied upon. ANGLO-INDIAN TRADING 
Co. v. G.F. Brrerty, 1 M. W. N. 618; 9 M. L. T. 17 

302 

Plaint, amendment of—Conversion of suit for 

possession into suit for declaration that alienation 
was without necessity 
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—— ~~» amendment of—Deliberately deferred till 
decision of another suit—Not bona fide mistake 











00 

nn ani Discretion of Court—Test 
788 
—— —— Inconsistont pleas 98 
Tam — Property sold to plaintif by 


widow’s reversiouers—Suit for possession—Prayer 
to base suit on purchase from the vendors as heirs 
to stridhan 385 


— —— ~ — — Snuit for divoree—Addition 
of— Claim for partition 











Suit on promissory-note 
payable to bearer on demand 962 











— Suit for specific perform- 
ance and possession against cortifiod purchaser 
—Damages 





——Amendment— Prayer for injunction to res- 
train defendant from evecuting fraudulent decree -- 
Subsequent amendment of plaint by alleging that 
plaintifs claim is preferential to defendant's decree— 
Amendment, whether changes character of suit— 
Amendment, order of—Discretion of Court. 

The plaintiff claimed to have acquircd title to the 
disputed property by purchase at an execution sale 
and alleged that the defendant was about to bring it 
to sale in execution of a fraudulent mortgage decree, 
and, therefore, he prayed that the defendant might 
be perpetually restrained from proceeding with exe- 
cution of his decree. Subsequently the plaintiff asked 
leave to amend his plaint, and the object of the 
amendment was to show that, apart from the fraud 3 
tho mortgage decree of the defendant was not enforce- 
able against the property because the transaction 
urder which the plaintiff derived his title gavo him 
in law a preferential title to that of the defendant: 

Held, that the amendment was rightly allowed; 
that it merely enabled the plaintiff to urge an 
alternative ground in support of his claim for 
injunction; that the plaintiff would have been so- 
riously prejudiced if the amendment had not been 
allowed, for hecould not have assorted this ground 
in another litigation; and that the effect of tho 
amendment was not to alter the fundamental charac- 
ter of the suit and to convert it into another of a 
different and inconsistent character. 

Amendments must not be allowed to prejudice 
the substantial rights of the party in favour of 
whose opponent they are allowed; but observ- 
ing due caution in that regard, the time and 
extent of each amendment are in the judicial discro- 
tion of the Court. MANI LAL v. HARENDRA LAL Roy, 
12 ©. L. J. 556 

construction of—Plaintiff’s duty to show 
exemption from limitation 999 


553 


—— Relinquishment of a portion of the claim. 

P sucd D stating that Rs 1,191 was due to him, that 
he relinquished Rs. 491 thereof and that a dccree 
should be passed for the balance of Rs. 700. It was 
found that something less than Rs. 1,191 but more 
than Rs. 700 was due to P from D: 

Held, that P was entitled to a decree for Rs. 700. 
SINNATHAMBI v. SELLAM CHETTI, 8 M, L. T, 436 943 





rejection of—Declaratory suit 
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Pleader. See LEGAL Practitioners Act; VAKIL. 
—- and Client. See ADVOCATE AND 

CLIENT. 
Pleadings—Decree obtained by fraud orlcollusion 
— Party to such decree cannot plead his own collu- 


sion as plaintiff—True facts can be pleaded_in 
defence 117 





Ground not taken in memorandum 
of appeal that evidence was not taken—Leave to be 
heard in support of such ground—Appeal 990 


Promissory-note — Insufficiently 
stamped — Inadmissible in evidence — Original 
cause of action—Suit may be brought even when 
promissory-note taken in the same transaction — 





Suit based on one cause of action— 
Decree given on a different cause of action 962 





— Wrong description of mortgaged 
property—Mistake—No relief claimed in the plaint 
for rectification—Form of relief to be granted 390 


—— Adverse possession not raised explicitly 
in plaint—When may be allowed to be raised—True 
test, what is. 

Where no case of acquisition of title by adverse 
possession is made in the plaint, nor is the question 
raised directly or indirectly in any of the issues, 
the plaintiff ought not to be allowed to succeed 
upon such a casg. 

Joytara v. Mobaruck, 8 C. 975, Sundert v. Madhoo 
Chunder, 14 ©. 592 and Anand Hari v. Secretary of 
State, 3 ©. L. J. 316, relied on. 

But when the question reduces itself to one 
of law upon facts admitted or proved beyond 
controversy, it is not only competent to the 
Court but expedient in the interest of justice 
to entertain the plea of adverse possession, 
if such a case arises on the facts stated in the 


plaint and the defendant is not taken by 
surprise. 

Lilabati Misrain v. Bishun Chobey, 6 C. L. J. 621, re- 
lied upon. 


The true test to be applied to determine 
whether the plea of title by adverse possession 
should be allowed to be urged though not ex- 
plicitly raised in the plaint is, how far is the de- 
fendant likely to be prejudiced if the point is per- 
< mitted to be taken. Neren BALA DEBI v. Siti KANTA 
BANERJEE, 12 O. L. J. 459; 15 C. W. N. 168 41 


Burden of proof—Plaintiff must suc- 
ceed or fail on his own allegations. 

The plaintiff, vendor, sued fora part of the con- 
sideration of the sale, alleging that the defendant had 
orally agreed to pay the amount in cash which was 
fictitiously entered in the sale-deed, as due to certain 
creditors of his and to be paid by the vendee, to prove 
“necessity”. In his oral statement the plaintiff said 
that the amount was entered fictitiously to defeat pre- 
emptors. The claim was allowed by the original Court 
but was rejected on appeal: PALA v. BEANT SINGH, 
40 P. L. R. 1910 23 
—- Exception from limitation claimed in 

the plaint on one grownd—Plaintiff entitled to urge 

inconsistent ground. 

Jf the plaint shows the ground of exemption from 
limitation, the requirement of section 50 of the Civil 
Procedure Codeof 1882 is satisfied; but this does not 
preclude the plaintif from taking another and an 
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inconsistent ground to get over the bar of limitation 
if he believes that the latter is the trne ground, and 
he is entitled to urge that the suit isnot barred by 
limitation for a reason different from the one assigned 
in the plaint. Hineu Miva v. HERAMBA CHANDRA, 13 
C. L. J. 139 





— Inconsistent averments in plaint— 
Suit to set aside sale-deed—Averment of forgery and 
fraudulent inducement to execute document—Main- 
tainability of suit. 

Where ina suit to set aside a sale-deed, plaintiff, a 
young woman, alleged that the document was a 
forgery and that it was brought about by fraud, and 
onthe Court’s asking her to elect which plea she 
would stand by, she stated that she denied execution: 

Held, that the suit was maintainable and was not 
liable to be dismissed for inconsistent averments in 
the plaint. 

Ayyappa v. Rama Lakshmmama, 13 M. 549, not 
approved. AMAVASAI GOUNDEN, In re, 1 M. W. N. 821; 
9 M. L. T. 210 845 
Two inconsistent rights—Claim, in 

alternative—Easement and proprietary right—Decree. 

Two inconsistent rights cannot be claimed jointly 
in the same land, though they may be claimed in the 
alternative. 

Narendra Nath v. Akhoy Charan, 34 ©. 51 (F.B.); 
40. L. J. 487; 11 C. W. N. 20; 1 M. L. T. 364, relied 
upon. 

Therefore, a decree cannot be given declaring both 
the plaintiff’s right to a nala as also nis right to the 
flow of water through it. BHULU v. Assam Bigi 886 
Practice— Appeal, second—Plea raised 

jor the first time in. 

A plea cannot be raised for the first time in Appel- 
laie Court and cannot be considered byit. RAYAR 
SIVARAMA KRISHNIER v. SANKARALINGA Kons, 8 M. L. 
T. 247 35 























Plédge—Shares in joint stock companies 183 
Possession of guardian 639 
——, physical, meaning of 603 











House purchased with purchaser's 

money— Benami. 

Where a house was purchased with the purchaser’s 
own money, he is entitled to possession of the same. 

K. Veerareddi v. K. Bapireddi, 29 M. 336; 1 M. L. 
T. 153; 16 M. L. J. 395 (F. B.), followed. CHINNA 
PAKKIRI NAGASWARAGARAN V. GOVINDASANI, 8 M. L. T. 
283 383 
Practice. See PLEADING. 


———— Adjudication of Civil Court—Criminal 
Court must accept it as conclusive between parties 
—Parties not to be encouraged to resort to Criminal 
Courts where matter more appropriate for Civil 








Court’s decision 1161 
————-—Appellate Court changing allocation 
of onus—Remand 1153 


— ——_——-—-Advocate’s right to give a substitute 
when unable to attend himself—Client’s consent— 
Advocate’s convenience— Client’s rights 958 

—_—\__——— Decision based on conjectures. 

Itis notright fora Judge to base his decision in 
favour of a party on conjectures asto matters of fact, 
which have nowhere been alleged by the party. Swan 
Sineu v. KARIM BAKHSH, Y3 P. R. 1910; 128 P. W. R. 
1910; 186 P. L. R. 1910 353 
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——-——— Suit based on one cause of action— 
Decree given on a different cause of action 962 
—~ -~ —— Transfer of presiding officer of Court 


— Question determined by him cannot ordinarily be 
re-opened by his successor 





—— Accused convicted on assumption that 
he was bound to see to main line points—Accnsed 
really responsible for loop line PA Pr 
Arms Act (IX of 1878) —KExplosive Sub- 
stances Act (VI of 1908)—Re-trial necessary Jor con- 
viction under another Act—Revisional powers of the 

High Court. 

Where a case might Properly have been tried 
under the Arms Actor the Explosive Substances Act, 
and the Public Prosecutor did not ask for an 
order for a re-trial: 

Held, that the High Court could net convict under 
either of the enactments without a fresh trial. 
Esperor v. JOSEPH KANGANI, 8 M. L. T.296 397 


Criminal Procedure Code (Act V of 
1898), s. 2338—Discharge—Dismissal of complaint— 
Dismissal of second complaint arising out of the same 
facts—Renewal of previous complaint —Judicial dis- 
cretion. 

The petitioners were prosecuted by A for robbery 
of his mare under cover of levying from him a debt 
due to him. The complaint was dismissed under 
section 253, Criminal Procedure Code. Subsequently, 
the petitioners were prosecuted by A for cheating 
him by refusing to hand over to him his mare and 
{a receipt for the debt. This prosecution also failed 
and then A prosecuted the petitioners for the robbery 
of his mare under cover of levying from him the debt. 
The Magistrate ordered process to issue on this 
renewed complaint. 

Held, that the Magistrate failed to exercise sound 
judicial discretion in proceeding with the renewed 
complaint and that the proceedings should be quash- 
ed. MAHONED HASHIM v. EMPEROR, 4 S. L. R. 52 

202 
—— Determination of case according to allega- 
tion and proof. 

The determination in a case should be founded upon 
a case either to be found in the pleadings or involyed 
in or consistent with the case thereby made. 

Eshan Chunder v. Shama Churn Bhutto, 11 M. I. A. 
7; 2 Ind. Jur. (N. s.) 87; 6 W, R. (P.C.) 57, relied 
upon, RAMPEAR RAI, BHOGIA 713 




















Enhancement of sentence-——A pplication by 
private complainart supported by District Magis- 
trate’s report—Defamatory statement likely to cause 
breach of the peace —Delay—Substantive sentence of 
imprisonment. 

Although it is contrary to ordinary practice to 
proceed in an application for enhancement of sentence 
by a private complainant, the High Court will take 
action on such an application where it is supported by 
a report from the District Magistrate. 

A fine of Rs. 400 is wholly inadequate for the 
gravity of an offence of defamation calculated to 
cause a breach of the pnblic peace. But where 
about two years had elapsed since the date of 
publication, the publication can hardly be snpposed 
any longer seriously to threaten the maintenance of 
public order. 
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The Court enhanced the fine but refrained from 
inflicting a substantive sentence of imprisonment. 
HOOSEINI ALLAHRAKHIO v. JAFFAR Fapu, 48. L, 3 8 

— High Court—Mortgage suit—Death of 
plaintiff after date of order for payment—Fresh order 
for payment necessary—Civil Procedure Code (Act Y 
of 1908), O. XXXIV, r. 5. 


Where the plaintiff dies after tho date of the order 
for payment, in a mortgage suit, and his heir ig 
substituted, itis necessary before the sale of the 
mortgaged property takes place, to take a fresh order. 
SARAT Koomani DASSI v. HARI CHARAN Pat, 12 C. L. 
J. 596 806 
High Couwrt—Original Side—Extraordi- 
nary Civil Jurisdiction—Vakil—Right to appear— 
Civil Procedure Code (Act V of 1908), ss. 119, 129. 


A rule was issued calling upon the plaintiff in 
a suit pending before the District Court of Midna- 
pore, to show cause why the suit should not be 
transferred to the High Court for trial in its 
Extraordinary Original Civil Jurisdiction. A Vakil 
of the High Court claimed a right to filea warrant 
of attorney in the rule: 

Held, that there having beena long continued 
practice to the effoct that Vakils never appeared on 
the hearing of such applications, the claim of the 
Vakil should be refused. 

The Civil Procedure Codeof 1908 has nothing to 
do with a matter governed by old rules in force 
before 1909. Vaxtn’s APPLICATION, In re 37 K 54 


Party not to assume inconsistent position. 


A party litigant cannot be permitted to assume 
inconsistent positions in Court to the detriment of 
his opponent. 

Gandy v. Gandy, 30 Ch. D. 67 at p. 82; 54 L. J. Ch. 
1154; 58 L. T. 306; 88 W. R. 803, Bir Chandra v. Ban. 
sidhar, 3 B. L. R.A. C. 214, Brij Bhookun v. 
Mahadeo, 17 W.R. 422, Efatoonnissa v, Khondkar Khoda, 
21 W. B. 374, Sonaoollah v. Imamooddeen, 24 W. R. 
273, Dabee v. Mungur, 2 0. L. R. 208, Sutyabhama v. 
Krishna, 6 C. 55, Bhaja v. Chuni Lal, 5 0. L. J. 95, 
at p. 105 and Manindra v. Secretary of State, 50. L. J. 
143 at p. 169, followed. BINDESWARI PROSAD SINGH 
v. LAKPAT NATH SINGH 
Proceedings subsequent to preliminary 
decrees for redemption and sale—Limitation Act (XV 
of 1877), Sch. II, arts. 178 and 179 —Civil Procedure 
Code (Act XIV of 1882), s. 282. 


Proceedings subsequent to preiiminary decrees for 
redemption and sale are not governed by the Civil 
Procedure Code or the Limitation Act. 

Maung Pe v. Ma Baw, 4L. B. R. 88, followed. 

The appellant was the assignee ofa mortgage 
decree passed against the two respondents on the 
22nd June 1904 by the Sub-Divisional Court of 
Toungoo. The property to which the decree related 
was in the Pegu District. The original decree-holder 
applied to the Sub-Divisional Court of Pyu in the 
Toungoo District to execute the decree on the 29th 
January 1906, but this application was dismissed for 
non-payment of process-fees. 

The appellant next applied on the 9th August 1907 
tothe Sub-Divisional Court of Toungoo describing 
himself as the assignee of the decree and asked for a 
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certificate of non-satisfaction to be forwarded to the 
Pegu Sub-Divisional Court in whose jurisdiction the 
mortgaged property was situated. The application 
was granted and in the certificate the appellant 
was described as decree-holder. 

The-proceedings in Pega were successful and the 
appellant took no further steps till the 4th August 
1908, when he applied to the Sub-Divigional Court of 
Toungoo to issue notices under proviso (a) to section 
232 of the Civil Procedure Code, 1882. The Sub- 
Divisional Court held that the application was time- 
barred as the application of the 29th January 1906 
was made to the wrong Courtand more than 3 years 
had elapsed from thedate of the original decree. 
This decision was confirmed by the Divisional Court: 

Held, that the application which was dismissed by 
the Sub-Divisional Court was not an application to 
enforce the decree for sale but a preliminary applica- 
tion for issue of notice under section 232 of the Civil 
Procedure Code, which did not apply to those pro- 
ceedings and that the proper course was for the 
assignee to apply to the Court for an order of sale in 
pursuance of thepreliminary decree, as the assignee’s 
status had already been recognised by the Toungoo 
Court in the earlier proceedings of 1907 and his name 
been ‘substituted for that of the original decree-holder: 

Held, further, that the application of the 4th 
August 1908 was unnecessary and thatthe lower 
Court were technically right in dismissing it. But 
that the dismissal did not affect the appellant’s right 
as assignee of the original mortgagee to obtain an 
order absolute for sale of the property in continuation 
of the decree of 22nd June 1904 and that if he applied 
for such an order, his application would not be 
governed by article 178 or 179 of the second Sche- 
dule of the Limitation Act. AHMED ALI v. MAUNG 
Ton, 3 Bur. L. T. 142 986 


Pre-~emption. 


—— Buddhist Law— Meaning of physi- 
cal possession 603 
———Benami purchase — Suit against 

ostensible purchaser—Real purchaser not made party 

—Suit not maintainable. 

B purchased a property iu the name of his wifo 
D. H brought a suit of pre-emption against D, the 
ostensible purchaser and did not make B a party to 
the suit. Ifthe suit had been brought against B, it 
would have been dismissed as B was a co-sharer 
against whom H had no right of pre-emption: 

Held, under the circumstances, that the suit as 
brought against the ostensible purchaser was_ not 
maintainable. HARSARAN v. DILRAII 527 


Custom—Nature of proof—Value of 
cases in which right was admitted—Kunjah, District 
Gujrat—Serai— Tavela—-Punjab Courts Act (XVIII 
of 1884), s. 70 (1) (b)—Question of Law—Appeal, 
second, 

The custom of pre-emption prevails in the town of 
Kunjah, District Gujrat. Instances, in which the 
existence of the custom of pre-emption is either 
admitted or assumed, are not valueless as precedents. 

Ramjas v. Bura Mal, 42 P. R. 1905; 58 P. L. R. 1905; 
Muhammad Nawaz Khan v, Musammat Bobo Sahib, 44 
P. R. 1903 ; 75 P. L. R. 1908, followed. 

Rama Mal v.. Bhagat Ram, 17 P. R. 1895, not 
approved, 


See PUNJAB PRE-EMPTION ACT. 
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The question, whother a certain building, upon the 
facts as found by the lower Court, is or is nota 
serai, is one of law. 

A building cannot be held to be a serai, when it was 
not built as aserat and there has been no unmis- 
takeable use ofitas such. The mere fact that some 
of the rooms are rented out to more or less permanent 
tenants and others to chance-visitors occasionally 
does not necessarily convert, what was originally a 
tavela into a serai. ; 

Musammat Nur Jahan v. Aziz-ud-Din, 108 P. R. 
1895, relied upon. 

Kishen Singh v. Jai Kishen Das, 2 P. R. 1908 ; 53 P. 
P. L. R. 1903, distinguished. FEROZE-UD-DIN v. RAHIM ` 
Baxusa, 96 P. R. 191); 192 P. L. R. 1910 356 


Efect of not payiny pre-emption 
money within the time allowed by the decree—Tender 
to Nazir after Court hours not sufficient—Incompe- 
tency of Court to extend time—Civil Procedure Code 
(Act V of 1908), s. 148— Ultra vires. 

A pre-emption suit stands dismissed if the pre- 
emptor fails, even by mistake, to deposit whole of the 
pre-emption money payable under the pre-emption 
decree into Court within its usual working hours on 
the day fixed for its payment by the decree; and 
neither the first nor the Appellate Court has power to 
extend the time. Section 148 of Act V of 1908 does 
not apply in such cases, 

A tender of whole or part of the pre-emption money 
to the Court Sheriff after its usual working time is 
not sufficient to save the decree. MUHAMMAD v. 
Cuarac, 140 P. W. R. 1910; 22 P. L. R. 1911 812 


—Estoppel—Vendee purchasing pro- 
perty at the request of the pre-emptor. 

A pre-emptor is not entitled to claim property by 
right of pre-emption when the vendee has purchased 
the same at the pre-emptor’s request. CHAITU V. 
Niaz Becam, 205 P. L. R. 1910 7 
Pre-emptor owner of property till 

death of another person— Right of person who would 

be owner on death of another person—Waiver—Sutt 
for possession as mortgagee—Subsequent suit for pre- 

emption. f 

A person, who is owner of certain immovable pro- 
perty till the death of another person, has a right of 
pre-emption on the strength of such property. 

A suit for possession of property under a mortgage ` 
is not inconsistent with a claim for pre-emption of 
that property. The cause of action in a suit for 
possession as mortgagee is distinct from that in a 
pre-emption suit. Consequently, such a suit does not 
constitute a waiver of the right of pre-emption. 

Obiter dictum. : 

A person, who would succeed to the ownership of 
certain immovable property on the death of another 
person, has, during the life-time of that other person, 
no right,of pre-emption on the strength of that pro- 
perty. Rosman Din v. KHUDA BAKESH, 99 P. R, 1910; 
42 P. L. R. 1911 1155 
— Purchase-money— Interest on money 

prepaid by vendee to vendor Punjab Pre-emption Act 

(IT of 1905), s. 22. < 

All that a pre-emptor has to pay to the vendee is the 
sum actually representing the purchase-money and 
interest chargeable on amounts prepaid by the vendee 
to the vendor before the date of sale cannot be levied 
from him. The mere fact that the pre-emptor is not 
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legally bound to pay the interest, which is shown as 
part of the consideration for the sale, does not mean 
that the parties to the sale did not fix the price in 
good faith within the meaningof section 22 of the 
Punjab Pre-emption Act. RUKN ABDULLA SHAH ~. 
Dayana Mat, 542. L. R. 1910; 6 P. W. R. 1911 233 
s suit for—Evidence Act (I of 

1872), ss. 92 and 99—Evidence to show the real 

nature of a transaction—Mortgage in form but reall y 

a sale—Pre-emptor not a party to the instrument— 

Party to an instrument, not entitled to offer evidence 

to contradict the terms of a document. 

In asuit for pre-emption, based ona mortgage- 
deed on the allegation that the mortgage was really 
a sale but thrown in that form in order to defeat pre- 
emption, the contention was that oral evidence should 
not have been admitted to show that the parties to 
the deed intended a sale and not a mortgage: 

Held, that under sections 92 and 99 of the Evidence 
Act, evidence could be given by the pre-emptor to 
show the real nature of the transaction, he being no 
party to the instrument. 

Bal Kishen Das v. W. P. Legge, 22 A. 149; 27 I. A. 
58; 40. W. N. 153; Nawb Begam v, Hamid Ali, 11 O. 

1, 176; Musammat Fatima Begam v. Muhammad Yasin, 
C. A. No. 247 of 1904 and Mata Parshad v. Musam- 
mat Audan Kuar, 3 O. C. 215, referred to. CHHUTKO 
v. Juaca SINGH 501 








Waiver of right—Pre-emptor taking 
active part in negotiations for sale in favour of vendee 
— Waiver. 

Where it was found that the pre-emptor had 
taken active part in the negotiations for sale, that 
he brought his suit for pre-emption only about a week 
before the expiry of the period of limitation prescrib- 
ed for the suit and that he was present when mutation 
was effected in favour of the vendees and raised no 
objection : 

Held, that the pre-emptor must be deemed to 








have waived his right and his suit must be 
dismissed. Ram RATTAN SHAH v. KIRPA Ram, 86 P. 
L. R. 1910 2 

—-— Wajib-ul-arz — Partition — Old 





Wajib-ul-arz copied—Hissadaran deh, meaning of. 

The pre-emptive clause of a Wajib-ul-arz gave 
right of pre-emption, first, to co-sharers, who were re- 
latives, secondly, to hissadaran ek jaddi, and thirdly, 
to hissadaran deh. The village was partitioned into 
several mahals. After partition the samo pre-emp- 
tive clause was retained in each of the mahals: Heid, 
that the words hissadaran deh meant co-sharers in 
the village and not in the mahal. KALLU v. AJUDHYA 
PERSHAD 527 
—— Wajib-ul-arz— Custom — Imperfect 





partition, effect of. 

An imperfect partition does not affect a right of 
pre-emption which existed prior to such partition. 
MAHADEO PRASHAD v, Jarean RAUT 867 
Wajib-ul-arz—Presumption—Cus- 











tom or contract. 

A record in the Wajib-ul-arz must be deemed to be 
the record of a custom unless the document itself 
indicates or it is otherwise proved that the clanse 
relating to pre-emption is the embodiment of anew 
contract. 

Majidan Bibi v, Sheikh Hayatan, A. W. N. (1897) 8, 
Bhimsen v. Moti Ram, 7 A, L. J. 902; 7 Ind. Cas. 181, 
followed. Naruv v. DILAWAR ALI 526 
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Preliminary decree is for redemption and 
sale—Subsequent proceedings 986 


Premature suit- Mortgage—Different condi. 
tions of payment in several mortgage-deeds— When 
last supersedes the previous ones —Conditional sale— 
Right of suit by mortgagee—Punjab Alienation of 
Land Act (I of 1900), s. 9 (2)—Cause of action— 
Transfer of Property Act (IV of 1882),’s. 68. 


A plaintiff, whose right to sue had not accrued at 
the date of institution of suit, cannot claim a decreo 
simply on the ground that hig right to sue has be- 
come complete during the pendency of the suit, 

A recital in the last mortgage-deed that the mort. 
gagor shall pay the amount due under the previous 
mortgage-deeds at the time of redemption, supersedes 
the stipulations made in the previous deeds fixing the 
time of payment by the mortgagor of the mortgage- 
money. 

A mortgagee’s suit to recover the mortgage-m-ney 
due on a mortgage-deed, in which the mor tgagor 
agrees to pay it within a certain number of years, ig 
not maintainable before the expiry of those years. 

A mortgagee of revenue paying land with condi- 
tional sale is not entitled to get its possession in case 
of mortgagor’s default. The only remedy left for him 
now is the one provided under section 9 (2) of 
Act I of 1900; the last proviso of section 68 of the 
Transfer of Property Act cannot help him in the least 

Dula Singh v. Dial Singh, 22 P, R. 1910; 29 P, W., R. 
1910; 5 Ind. Cas. 902, 


followed. NANAK CHAND v. 











MEHR Jawara, 137 P. W., R. 1910 576 
Prescription—Under-proprictary right 
———-Village tank 110 
Presidency Small Cause Cc 
Act (XV of 1882) ss. 36, 38 ones 
———_ —— r. 223 856 


Taman owns Insolvency A 
(III of 1909), s. 56 (1) Fraudulent tran 
to creditor. 

The petitioner, a creditor of the insolvents to the 
extent of Rs. 11,000, was demanding security for her 
loan, and the insolvents of their own motion executed 
a sale-deed of all their stock-in-trade to her on tho 
25th August, withont making any valuation of the 
same. On 9th of September, they were adjudicated 
insolvents: Held, that the transfer to the petitioner 
was made with a view of giving her a preference 
over other creditors and was, therefore, void. 

A transfer need not be made with that sole view ag 
is required by the English statute but must be made 
with this substantial or dominant view. 

Ex-parte Hill; In re Bird, (1883) 23 Ch. D. 695; 52 
L. J. Ch. 903; 49 L. T. 278; 82 W. R. 177, referred in 

Where ont of pressure, a charge over the stock-in. 
trade has been given, it may not be that the view 
with which the transfer wag made was then not that 
of giving her preference over the other creditors, 
FLORA CRONAN v. OFFICIAL ASSIGNEE OF MADRAS 1 
M. W. N. 822; 9 M. L. T. 211 1085 


Presumption —Cantonment Land — Adverse 
possession 1096 
of dedication of highway—Pre- 
sumption of dedication of Hindu Temple by trustees 
75 
1123 

















——— Ejectment suit 
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of genuineness—Ancient docu- 
~ ment—Loss 3 


mam-—-Burden of 








as regards 
proof 








Lekheraj —Burden of proof 
i 546 





of ownership of house built ane 
‘coverture on land belonging to wife alone 








Partnership — Dissolution by 
death — Fresumption in favour of continuation 
999 








———- Hindu Law—Joint family— 
Separation of one co-parcener—Virtual separation 
—Actual separation—Application by co-parceners 
for mutation of their respective shares, effect of 
— Disruption of family property—Evidence of 
jointness after partition—Re-union—Khatri resi- 
dents of a town— Presumption of jointness among 
brothers 9 








ac- 


506 


Purchase by father in name_of 
son—Benami purchase 5 


Possession — Failure to 
count for possession 








forthcoming 





of revocation of Will—Will not 
695 


Suit for emoluments of an 
office—Adverse possession — Declaratory decree 

~ obtained during period of adverse possession— 
Defendant continuing in possession after decree, 
effect of 8 

















= as to time of death—Burden of 
pëvof 55 











— Transfer of negotiable instru- 
ment—Consideration 79 


Primogeniture, rule of—Liueal primogeni- 
ture, rule of suétession by Gaddi nashint, meaning 
of—Succession in the case of impartible estates 

4 


Principal and agent—Agency—Liability to 
account—Demand and refusal—Termination of 
agency 














Default of principal mis- 
leading agent into doing something—-Negligence— 
Signing a blank form—Fraudulent conversion of the 

“form into a cheque—Liability of Banker for honour- 
ing such a cheque 98 

Wagering contract—Money 

paid by agent on behalf of principal on wagering 

contract—1.iability of principal 7 























Bought and sold notes— 
Offer to seller by telegram—Varied in course of trans- 
mission—Seller not bound—Broker for both sides— 
Contract Act (IX of 1872), ss. 280, 235—Liability of 
broker. 


The plaintiff sued for delivery of certain shares in 
the Mysore Manganese Company which he alleged he 
had purchased from the Ist defendant through the 2nd 
and 8rd defendants stock-brokers. The 2nd and 8rd 
defendants sent a cable to the 1st defendant who was 
then in England communicating the offer of the plain- 
tif but in the course of transmigsion the word profit 
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seems to have got added. The first defendant 
accepted the offer as received by him through Reuter: 
Held, that so far as the 1st defendant was concerned, ib 
was an acceptance of the offer he actually received in 
the cable and he was not liable to the plaintiff. 

Hesekal v. Pope, (1870) L. R. 6 Ex. 7, followed. 

It is a common thing for a broker to act for both 
sides and if he does not exceed the limits of his 
authority, he incurs no personal liability. 

The liability of the agent arises from an implied 
undertaking or promise made by him that the 
authority, which he professes to have, does in point of 
fact exist and this implied undertaking cannot be 
displaced except by words which amount to a distinct 
intimation that the agreement made was in certain 
circumstances not to be effectual. To render the 
agent liable under section 235, Indian Contract Act, it 
is only necessary that the representation should have 
been untrue infact and it is not necessary to show 
that the agent was in any way to blame. 

Collen v. Wright, 8 E. & B. 647; 27 L. J. Q. B. 215. 
4 Jur. (N. s.) 357; 6 W. R. 128; Yonge v. Toynbee, 
(1910) 1 K. B. 215; Smout v. Ilbery, (1842) 10 M. 
and W. 1; 12 L. J. Ex. 3857; Hughes v. Gieme, 33 `L. J. 
Q. B. 355; 12 W. R. 867; Suart v. Haigh, 9 T. R. R; 
483, referred to. HAJI ISMAIL Sarr v. JAMES SHORT, 
1 M. W. N. 513; 8 M. L. T. 353 291 


Principles of justice, equity and good 
conscience, inconsistent with statutory provisions, 
cannot be applied 1124 

Priority—Registered mortgage—Notice of prior 
oral mortgage 597 

Privy Council Appeal. See Privy Councit 

PRACTICE. 





Case fit for appeal 
485 








s leave to appeal to— Civil Procedure 
Code (Act XIV “of 1882), s. 600 — Suit filed in 1906 
—New Code. 


In a suit filed by the respondent the applicant 
pleaded inter alia that a Civil Court had no jurisdic- 
tion to entertain a suit under section 41 (b) of the 
Lower Burma Town and Village Lands Act. The first 
Court dismissed the suit on the preliminary point. On 
appeala Full Bench heldthatthe particular section 
was ultra vires of the the Legislative Council of 
Lieutenant-Governor of Burma. The case was 
remanded to the first Court to be heard on its merits. 
The applicant asked for leave to appeal tothe Privy 
Council on the point decided by the Full Bench: 

Held, that no leave could be granted under section 
600 of the Civil Procedure Code, 1882, inasmuch as 
the respondent’s suit may be dismissed in which case 
the granting of the certificate might put him to 
needless expense: 

Held, also, that the suit having been filed in 1906 the 
provisions of the new Code of 1908 did not apply. - 

Mashedee Khan v. B. Mahomed Azim, 5 L. B. R. 148; 
3 Bur, L. T.54. 6 Ind. Cas. 980, approved. SECRETARY 
oF STATE v. JoHN Moment, 3 BUR, L. T. 98 1189 


—-— practice—Decisions of Indian 
Courts not binding on Privy Council—Civil Pro- 
cedure Code not binding on Privy Council—Crown 
prerogative—Appeals in India as of right—Ap- 
peals to Privy Council not as of right 





Vol. VIII] 
Probate—Bequest to idol—Shebait 764 


———— Caveat —Caveat by judgment-creditors 

. of testator’s son, beneficiary under the Will—Per- 
sons ‘claiming an interest’ in the estate of the de- 
céased’ 

——_———— not necessary for a Muhammadan Will 


5 
and Administration Act 

(V of 1881), s. 4 65 
—_—- ss. 21, 41—Trustee— 


Grant of Letters of Administration for the whole 

property 695 

Court—Jurisdiction —Ezecutor, whe- 
ther can be compelled to produce funds in Court. 

The Probate Court has no jurisdiction to compel an 
executor to produce tho funds in his hands in Court 
for the purposes of investment. Nor has it the power 
of imposing a fine upon him for failure to comply 
with the order of the Court calling on him to produce 
the money. KHETIER MOHAN ~v. SAROMONI Dast, 12 
0. L. J. 602 1105 
Proceeding subsequent to preliminary decree 

is for redemption and sale 986 


Procedure. 


Professional misconduct. See Lreanr 
PRACTITIONERS Act; LETTERS PATENT. 
Promise to pay—Balance—Interess 575 


Promissory~note. See GOVERNMENT Pro- 
> MISSORY-NOTE. . 

Debt due on mortgage— 
Pro-note executed by mortgagor—Mortgagee ag- 
reeing not to take immediate action for recovery 
of debt — Consideration. not denied — Execution 
denied—Consideration cannot be inquired into 62 

——— executed by minor—Minor 
guilty of misrepresentation—Suit for recovery of 
money on promissory-note—Minor’s liability 888 
payable to order—Indorse- 
ment and delivery for collection— Passing of pro- 
perty in the note—Right of indorsee to sue upon the 
note after the death of indorser 967 

= Plea of failure of consider- 
ation—One consideration can only support one 
contract — Relations between parties entered in 
dooument—Righis and liabilities only governed by 
it 














See PRACTICE. 




















——_ Unconditional promise to 
pay— Specified person—Intention to make pro- 
missory-note not necessary 352 
Allocation in wartition~ 
Want of endorsement—Right of person to whose share 
it falls to sue—Transfer of Property Act (IV of 
1882), ss. 130, 187—Instruments negotiable by custom 

— Assignment in writing—Partition list. 

A member of a Hindu co-parcenary, to whose 
share, on partition, a promissory-note executed in 
favour of the manager of the family, was allotted, 
can sueon the promissory-note even though there 
was no endorsement on it. 

Section 130 of the Transfer of Property Act has no 
application to the case as the instrument was, by 
custom, negotiable. 

Arunachella Reddi v. Subba Reddi, 17 M. L. J. 393; 
3 M. L. T. 7, doubted. 

Mahamud Khumarab v. Ranga Rao, 24 M. 654, re- 
ferred to. 

Even if an assignment in writing was necessary to 
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create a right of suit, the partition list in the case was 
sufficient to satisfy the requirements of section 130 of 
the Transfer of Property Act. CHANDANA v. MAJATI, 
8 M. L. T. 449; 1 M. W. N. 524; 21 M. L. J. 80 33 


—— — Assignment made without 
endorsement—Right of assignee to sue. 

A negotiable instrument is negotiable otherwise 
than by endorsement, and the assignee of a pro-note 
can sue on the pro-note though it was not formally 
endorsed in his favour. E 

Sowcar Lodd Govind Das v. Maniappa Naidu. 81 M. 
534; 4M. L. T. 841, applied. Lopp Govinp Das v. 
KARNAM MUNUSANI PILLAI, 9 M. L. T. 169 881 
executed and signed by 
only one partner—Suit on pro-note— Liability of 
the partners of executant 851 
—— Insufficiently stamped—In. 

admissible in evidence—Original cause of action— 

Suit may be brought even when promissory-note taken 

in the same transaction. 

A plaintiff may fall back on his cause of action for 
money lent, though he has, atthe time of the loan, 
accepted an insufficiently stamped promissory-note 
for the amount of the loan, and his suit brought on 
the said note has failed by reason of defect in the 
stamp. GoxuLpass v. PERMANAND, 6 N. L. R. 125 

281 
~; liability on—Deseription 
of maker in the body of pro-note as manager of temple 

— Personal liability. 

Wherethe maker of a pro-note described himself in 
the body of the document as the honorary manager 
of a temple: 

Held, that this did not affect his personal liability 
to pay. 

Alexander Y. Sizen, L. R. 4 Ex, 102, distinguished. 
AIYATHURAI ÅIYER v. DUARMSIVA Iver, 9 M. L. T. 205; 
2 M. W. N. 148 843 

— Payable to bearer on de- 

mand—Paper Currency Act (IIT of 1905 ), 8. 24— 

Contract forbidden by law — Suit— Amendment of 

plaint— Withdrawal of suit. 

A promissory-note payable to bearer on demand 
infringes the provisions of section 24, Paper Currency 
Act. Therefore, it is a contract forbidden by law and 
as such it cannot be the basis of a suit. 

The amendment of plaint based on a promissory. 
note of the above kind so as to make the suit one for 
money lent was refused but its withdrawal, with 
liberty to bring a fresh suit, was allowed. Mauna Po 
Tua v. DATTAIDES, 5 L. B. R. 191; 3 Bur. L. T. 123 

962 
Transfer of ownership — 

Want of endorsement-- Purchaser in Court auction— 

Right of purchaser to sue—Vesting order—Civil Pro- 

cedure Code (Act V of 1908), O. XXI, Rr. 80 and 81. 

In order to effect a transfer of ownership of a ne- 
gotiable instrument, an endorsement is not in general 
required by law. 

A purchaser of a promissory-note in Court auc- 
tion, who has obtained a vesting order before date 
of his decree is entitled to a decree in a suit on the 
promissory-note, even though there was no endorse- 
ment on it. 

Krishnaji Ravji Godbole v. Ganesh Bapuji Patver- 
dham, 6 B. 139, referred to. KUTHALALINGAM v., Pac- 
KIAM, 8 M. L. T. 448 17 
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Provincial Insolvency Act (III of 
. 1907), ss. 6 (3), 15 (1), 43, 44—Con- 
struction of s.15 (1)—Grouwnds on which debtor’s 
petition may be dismissed—Under-statement of assets 
is no ground—Fraudulent concealment of assets— 

Discharge—Punishment— Adjudication. ~ 

Where the applicant is able to show the existence 
of one of the three alternative conditions prescribed 
by sub-section 3 of section 6 of the Insolvency Act, 
IIE of 1907, his application cannot be dismissed, under 
section 15 of the Act, on the ground that his assets 
are considerably more than he has admitted in his 
application. 

The only ground on which a debtor's application can 
be refused under section 15 is that “the Court is not 
gatisfied with the proofof the right to present the 
petition.” The other grounds on which a petition may 
be dismissed nnder that section apply to petitions by 
creditors. 

The words “or that for any other sufficient cause 
no order ought to be made” of section 15 (1) are 
governed by the words “is satisfied by the debtor”. 

Obiter.—F raudalent concealment of assets may be a 
reason for refusing a discharge under section 44, or 
for punishing the debtor under section 43 of the Act 
(111 of 1907), but is not a reason for dismissing his 
petition. 

If a debtor’s petition is not dismissed, and he can- 
not propose a composition acceptable to the creditors, 


the Court is bound to make an order of adjudication. . 


DAULAT v. SAHEBLAL, 6 N. L. R. 145 1115 

— S. 13—Insolvency—Eze- 
cution of decree—Jndgmènt-debtor in jail—Power 
of Insolvency Court to release him. 

When a judgment-debtor is, arrested in execution 
of a decree and confined in jail, the Insolvency Court 
has no jurisdiction under section 18, Act III of 1907, 
to order his release. 

In re Quarme, 8 M. 503, referred to. Sassoon & 
Co. v. KISHEN CHAND, 80 P. L. R. 1910 1104 

—— —— ss. 13, I6(2)- Power 
of Insolvency Court to order release prior to adjudica- 
tion—Right of decree-holder to proceed, against the 
person and property of debtor. 

An Insolvency Court has no jurisdiction, prior to 
an order of adjudication, to direct the release of a 
judgment-debtor who has been imprisoned rightly or 
wrongly by an order of the Court executing the decree. 

Inre Quarme, 8 M. 503, relied upon. 

Prior to adjudication, the right of the decree-holder 
to proceed against the person and tke property of his 
debtor remains unaffected. KISHEN CHAND v. Sassoon 
Co., 95 1. R. 1910; 190 P. L. R. 1910; 188 P. W. R. 


1910 319 
—_—_-+—— s. 15 (1) 1115 
—_—_—_- —_—— s. 16 (2) 319 


5 ss. 16 (6), 36, 46 
(2), 46 (3)—Property transferred by debtor with- 
in two years before insolvency application—Duty of 
Court to inquire whether the transfer should be 
avoided— Creditor not to be referred toa declaratory 
suit—Transferee to be heard—Order refusing action 
under s. 36—Appeal. 

Section 16 (6) of the Provincial Insolvency Act is 
applicable to section 36 and the two years mentioned 
in the latter section mean the two years before the 
date of the presentation of the insolvency petition. 

Where a debtor, adjudged an insolvent, had trans- 
ferred some of his property to his wife, in lieu of 








—_— aan 
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dower, less than iwo years before presenting his 
insolvency petition: 

Held, that, on the representation of the creditors, ` 
the Court is bound to inquire whether the transfer 
is such as is void against the receiver and should be 
annulled; and that the Court cannot refer the cre- 
ditors to a suit for a declaration that the transfer is 
not binding upon them; nor can it refuse enquiry on 
the ground that the transferee is not a party to the 
bankruptcy proceedings, though the transferee 
should, of course, be heard in such inquiry. 

The words used in section 36 are “may beannulled”, 
and not “must be annulled,’ but the power 
given to the Court is one that should be used 
if the circumstances call for it, 

It is doubtful whether an order refusing action 
under section 36 is an order under the section within 
the meaning of section 46 (2). But such an order is 
appealable under section 46 (3) if not under section 
46 (2). BHAGWANT v. Munim Kuan, 6 N. L. R. 146 


. IEIS 
———— SS: 36, 43, 44 
1115 
— — S. 44, sub-s. 3— 

Benefit of the Act—Reckless borrower —Discharge— 

Oreditor’s conduct immaterial. 

Where the lower Court granted discharge to an 
insolvent, although his speculations were quite appa- 
rent, because of the money-lenders having advanced 
him large sums of money without security and 
because of their having knowingly taken the risk of 
losing their money: : 

Held, reversing the order, that the Courts have to 
consider the conduct of the seeker of the benefit of 
the Act and not that of the creditors. 

Where an insolvent’s assets are not of a value 
equal to 8 annas in the rupee on the account of his 
unsecured liabilities, no discharge should be granted 
unless he satisfies the Court that it was due to 
circumstances for which he cannot be justly held to be 
responsible. 

Sub-section 8, section 44, of the Provincial Insol- 
vency Act is imperative. 

The benefit of release from debts under the Act is 
intended for the honest debtor who by reason of mis- 
fortune is unable to pay his debts. It is not, and 
could not have been, intended for the reckless and 
careless borrower or the dishonest trader. KALLEAPPA 
Cuetty vr. Maune Krwes, 8 Bor. L. T. 122; 5 L. B. R. 
189 950 
—— —— S, 46 - Order made by Dis- 

. trict Court—Appeal—Divisional Court in the Punjab 
deemed,to be the District Court—Punjab Government 

Notification No. 889, dated 18th November 1908. 

By virtue of the Punjab Government Notification 
No. 889, dated 18th November 1908, for the 
purposes of section 46 of the Provincial Insolvency 
Act, the Divisional Court inthe Punjab is deem- 
ed to be the District Court. Therefore, an order 
made in the exercise of insolvency jurisdiction by an 
ordinary District Court is appealable to the Divisional 
Judge. 

The above notification mistakenly refers only to 
sub-section (1) of section 46 but it is irtended to refer 
to and cover the whole section. Mansa v. NATHUMAL, 
29 P. L. R. 1911 ; 3 P. B. 1911; 24 P. W. R. 1911 


485 
— S, 46 (2) (3) IIIS 











Vol. VII) 


Provincial Small Cause Courts Act 
(IX of 1887), Sch. II, art. 3 9 


cl. 31 162 


Cl. 31—Profits of immove- 
able property, suit for, not cognizable by Small Cause 
Court—Jurisdiction. 


A suit for a definite sum of profits of immoveable 
property is not cognizable by a Court of Small Causes 
although it involves no rendition of accounts. 

Rameshwar Singh v. Durga Das, 23 A. 437, Rup 
Singh v. Lachmi Kuar, 26 A. 321, followed. 

Kunj Bihari Singh v. Madho Chander, 23 0. 83, 
Musammat Kishen Kuar v. Tulsa Singh, 35 P. R. 1902; 
84 P. L. R. 1902, Subba Rro v. Sita Ram, 24 M. 118, 
Savarimuthu v. Aithurusu Rothar, 25 M. 103, Srinivasa 
Raghava v. Pichai Karan, 29 M. 184, Innasi Muthu Pillai 
v.Savathia Pillai, 13 M. L. J. 136, Autone v. Mahadeva, 
25 B. 87, Kesri Singh Beni Singh v. Narain Singh 
Mohabhai, 10 Bom. L. R. 733, referred to, SRIMATI 
NAND RANI v, Swaswa NESWAR 270 


art. 35 (1)—Cuusing 
maliciously one’s house to be searched by Police — 
Compensation—Suit cognizable by Small Cause Court. 


A suit for compensation for maliciously causing 
one’s house to be searched by the Police, not being a 
suit for compensation for’ “injury to the person” 
within the meaning of article 35 is cognizable bya 
Small Cause Court. Kopa Buxsu v. LoKEMAN Kuan, 
U. B. R. (1910) 1, P, 49 168 


Public highway — Obstruction --- Nuisance— 
Suit by private individual - Special damages —Incon- 
venience and loss of time —Detour. 


In the case of a public road a private action cannot 
be maintained in respect of an obstruction to it by 
a person unless he suffers particular damage beyond 
whatis suffered by him in common with all other 
persons affected by the nuisance, 

Bhawan Singh v. Narotam Singh, 31 A.444;6 A. L. 
J. 499 ; 2 Ind. Cas. 365, Gehanaji bin Kesh Patit v. 
Ganpati bin Lakshuman, 2 B. 469, referred to. 

The stopping of a public road and thereby rendering 
it necessary fora person to make a detour is such 
special damage as justifies him in instituting a suit 
for tho removal of the obstruction. 

Hart v, Bassitt, 13 Jones Reports 156; Blagrare v. 
The Bristol Waterworks Company, 1 H. and N. 369; 26 
L. J. Ex. 57, referred to. Ram CHANDRA v. Jori 
Prasan, 8 A. L. J. 19 808 


Public Policy —Appointment of deputy daring 
minority of Khatib 748 























sion of a statute 





Compromise violating the provi- 
651 


Public road, what is—User by public—Passage 
of cattle of adjoining owners, whether confers a 
right of way on tke public 682 


Punishment. 


Punishments for offences, under sections 1244 and 
163A of the Penal Code, should be deterrent, espe- 
cially where a peculiarly mischievous conspiracy is 
proved and an obnoxious pamphlet appears to have 
been specially prepared to catch the attention and 
poison the immature minds of students and others of 
an impressionable temperament. EMPEROR v. VIRUMAL, 


4 S. L. R. 65 203 
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Punjab Alienation of Land Act (XI 
of 1900), s. 9 (2) 576 


Punjab Courts Act (XVIII of 1884), 
S. 70 (a)—Lower Appellate Court ignoring vital 
facts 227 


S. 70 (a) (b)—Poiut 
814 





of limitation 
~ —— —— S. 70 (1) (a)— Revision 

— Civil cases—Material irregularity—Assumption by 

Court against evidence on record. 

Where the lower appellate Court reversed the 
judgment of the original Court merely on assunip- 
tion and there was no evidence in support of it, the 
Chief Court, on revision, set aside the judgment of 
the lower appellate Court and restored that of the 
original Court. THAKAR Das v. BARKHURDAR, 127 P. 
L. R. 1910 552 


S. 70 (1) (b)—Sarai 
356 








———— 





or Tawela 
————-—— SA 70 (I) (b) 1157 


Punjab Government Notification 
No. 889, dated I8th November 
1908 485 


Punjab Government Tenants Act 
CIT of 1893), S. 8—Punjas Tenancy Act (XVI 
of 1887), ss. 59, 60, 58—Chenab Colony—Tenant of 
peasant class—Will—Customary Law—Succession— 
Self-acquired property — Will given effect to by Revenue 
authorities—Suit to contest Will—Government not 
necessary party—Application and scope of Punjab 
Tenancy Act—“Shall” meaning of, in s. 59—Aliena- 
tion by tenant—Collaterals—Effect of s. 59—Land. 
lord and tenant, 


Section 8 of Act III of 1893 does not prohibit an 
alienation by Will. 

Tenancies created by Act III of 1893 are governed, 
in matters of succession, by the provisions of section 
59 of Act (XVI of 1887), 

Sahibzada v. Jawaya, 14 P. R. 1908, followed. 

Act XVI of 1887 is intended mainly to lay down 
the law governing the relations of landlord and tenant 
in the Punjab, and the law of succession as laid down 
in section 59 of the Act is the law as between landlord 
and tenant. 

The expression “shall devolve” in section 59 means 
that the succession must take place in the order 
specified in the section and not any other when a 
question of succession arises, but it does not mean 
that the succession must necessarily arise. Therefore, 
the section does not create an absolute indefeasible 
right of succession in the persons named therein. 

Section 59 is confined to matters of succession and 
has no concern with a tenant’s power of alienrtion, 
Therefore,an alienation, that will prevent “succession” 
from taking place in the order specified in tho 
section, is not forbidden by it. That is, a tenant can 
defeat succession by making an alienation to the land. 
lord or toan outsider in accordance with the proceduro 
laid down in the Act, subject, of course, to the right 
of his heirs and collaterals to object to such alienation 
on grounds outside the Act. 

Karam Din v. Sharaf Din, 89 P. R. 1898, Didaru y, 
Banna, 31 P. R. 1896 (F. B); Gulam Husain v. 
Sahib Din, 22 P. R. 1892, referred to. 4 

Per Chevis, J.— An alienation by a male tenant by 


means of a Will ranks along with alienations made in 
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contravention of section 53 or section 56 of Act XVI 
of 1887, that is, it is voitdable at the instance of the 
landlord and is not a void transaction. 

A Will made by a tenant of thepeasant class is not 
in violation of the provisions of section 8 of Act JII 

“of 1893 but being in contravention of the provisions 
of section 59 of Act XVI of 1887, it isgoverned by 
section 60 of the latter Act. 

A Will by a tenant of self-acquired or non-ancestral 
tenancy, which is not avoided by the landlord under 
section 600f Act XVI of 1887, is good and cannot be 
avoided by the heirs of the tenant. 

One S had acquired a square of land asa tenant 
of the peasant class on the Rakh Bianch of the Chenab 
Colony. S had three sons by one wife and one by the 
other. S by Will bequeathed the whole square to 
the three sons by the former wife. The revenue 
authorities effected mutation in accordance with the 
Will. The fourth son sued for possession of jth 
share of the square asan heir of 8: 

Held, that the property being self-acquired, the Will 
was valid under the customary law: 

Held, further, that as the Willhad been recognized 
by the revenue authorities by causing mutation in 
the names of the legatees, the Secretary of State was 
not a necessary party tothe suit. Harpit arn S 
Goran SinGH, 11 P. W. R. 1911 
—-— Municipal Act (XX of 1891) 

S. 204—Brothel house, removal of—Discretion of 

Magistrate—Ewercise of discretion by his predecessor 

— Complaint not addressed to Magistrate. 

The discretion of a Magistrate, for the time being 
in charge of a District, which he is entitled to exer- 
cise under séction 204 of the Municipal Act, is not 
necessarily fettered by the manner in which his 
predecessors have in the past exercised that discre- 
tion. 

‘A petition presented to the District Magistrate, and 

‘acted upon by him is a complaint within the meaning 
of section 204 of the Punjab Municipal Act, though it 
“may not be addressed to him. Mato v. Prang; 
28 P. L. R. 1910 
——— Pre-emption Act (iI of 1905), 

S. 3 (2)—Village immoteable property—"T illage 

site,” meaning of-—Parao Lala Musa, not a town-~ 

Extensions to inhabited portion of village—New 

buildings on unoccupied land. 

Parao Lala Musa is not a town. The houses stand- 
ing on the Parao constitute village immovenble 
property. 

Ram Narain Singh v. Sewak Ram, 21 P. R. 1906; 110 
P. L. R. 1906; Muhammad Din v. Shah Din, 90 P. R. 

907, distinguished. 

Tf extensions are made to the existing abadi ofa 
village, or if a hitherto unoccupied site within the 
boundaries of a village is built over and settled on, 
such new buildings would become “village immoreable 
property” and as snch would come within the opera- 
tion of sub-section (2), section 3 of the Pre-emption 
Act. 

“Village site’ does not mean only the original 
abadi deh. Itincludes new buildings or bazars, which 
spring up on-the vilinge lands, even though separate 
from tl.e original abadi deh: 

Ver Pyres, J.— 

The definition in tection 3 (2) applies to all im- 
“movceLle prcpeity within the limits cf the village; it 


e 
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is not confined to immoveable property actually within 
the existing abadi of a village. The word ‘village’ in 
this section does not mean a collection of houses but 
means the whole estate or mauza, and includes every- 
thing within the boundaries of the village area. 

Per Scott-Smith, J— 

The expression ‘ ‘village site” cannot be considered 
synonymous with “village” or “estate”. It means 
the inhabited part of the village or “abadi deh”. Sub- 


‘section (2) of section 3 does not apply to all immove- 


able property within the limits of a village. DEVI 
Diat v. MUHAMMAD Amin, 89 P. R. 1910; 176 a $ 
I 


1910; 119 P. W. R. 1910 
——— S. 3 (5)—Sale—Property 
obtained in execution of a decree—Guai dian and Ward 
—Guardian transferring land of minor agreeing to 
give his own land if minor should object — Guardian 
compelled by suit to give his land—Pre-emption suit 
by sons of guardian not maintainable. 


The guardian of a minor when selling the share of 
the minor along with his own Jand heldi by him and the 
minor jointly agreed that if the minor should object, 
he would transfer tothe vendeo his other land equal 
to the share of the minor. The vendee afterwards 
obtained a decree to enforce the condition and 
obtained possession of land belonging to the guardiin 
in execution of the decree. The sons of the guardian 
claimed theland by right of pre-emption: 

Held, that the claim was not valid, for there was no 
sale within the meaning of the Pre-emption Act, and 
even if it was, it being asale completed by the 
execution of a decree, was not subject to a claim of 
pre-emption. NAWAB v. J AWAYA, 203 P. L. R. e 7 


—— Il, proviso— 
Aroras—Khatris—Members of the same tribe —Burdén 
of proof. 

Aroras are not a sub-division of Khatiia. Aroras 
and Khatris are not members of the same tribe within 
the meaning of section 11 of the Punjab Pre-emption 
Act. Theburden of proving that Aroras are a sub- 
division of Khatris is on the pre-emptor. KHUSHI 
Ram v. ASU Ram, $7 P. R. 1910; 173 P. L. R. aor 

I 

—___ —-—— — ss. 12, cls. (a) and 

(b) Secondly, -I4, cls. (a) and (b)— 

Rival pre-emptors—One of several equal pre-emptors 

can improve his position before suit—Two sales by the 

same vendor — One of several heirs becoming co-sharer 
by pre-empting one sale—Prejerentiatl right of such 
heir against other co-heirs in regard to the second sale. 


A vendor sold some land on 17th July 1907. He 
also sold some other land to another vendee, on 17th 
August 1907. S, one of the ¥endor’s heirs, sued to 
pre-empt thefirst sale on 16th June 1908 and obtained 
a consent decree on the 23rd idem. On 25th idem, S 
sued to pre-empt the second sale. On 2nd July 1908, 
the other heirs of the vendor, who as co-heirs stood 
on an equal footing with 8, instituted suits to pre- 
empt both gales as heirs of the vendor: 

Held, that the case fell under section 12 (s) 
secondly rather than under section 12 (a), and again 
under clause (a) rather than clause (b) of section 14, 
and that S, having got a decree in respect of the 
first sale, had become a co-sharer and as such he took 
precedence of the other co-heirs: 


—— S. 
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Held, further, on the analogy of Dhanna Singh v. 
Gurbakhsh Singh, 91 P. R. 1909; 148 P. L.R. 1903; 161 
P. W. R. 1909; 4 Ind. Cas. 337 (F. B.), that a 
pre-emptor, like a vendee, can improve his posi- 
tion by the date on which he sues for pre-emption, 
KHIRA v. RALLA, 201 P. L. R. 1910 48 


——— s. I4 (a) (b) 486 
—— —_- —_—. — S. 22 233 


——-——- Tenancy Act (XVI of 1887), 
ss. 50, 77 (3), (g) and (i)—Alienation of 
occupancy vights by tenant—Alienation declared void 
at the instance oj landlord —Tenant’s right to recover 
possession from the landlord —Swit cognizable by Civil 
Court—Jurisdiction of Civil or Revenue Court—Re- 
vision—Defect of jurisdiction—Right decision—In- 
terference—Practice. 





Where an occupancy-tenant alienates his rights 
and the landlord, getting the alienation declared 
void, obtains possession of the tenancy, tho former 
is entitled to recover back possession from tho 
latter. 

Khuda Bakhsh v, Fazl Din, 17 P. R. 1892; Nihal 
v. Lakhna, 6 P. R. 1898, Rev.; Kuria v. Nanak, 7 P. R. 
1905, Rev., followed. 

Such a suit for the recovery of possession is coguiz- 
able only by a Civil Court, inasmuch as the ten- 
ant noither has possession nor ishe a tenant hold- 
ing under the landlord in any way. 

Bihadur Ali v. Nihala, 104 P. R. 1899: Kesar Singh 
v. Nihal Singh, 45 P. R.1891 (F. B.); Joti v. Muya, 44 
P. R. 1891, (F. B.), referred to. 

A defect of jurisdiction is noba sufficient ground 
for reversing a right decision on revision. The dis- 
eretionary powers of revision can be exercised only 
in the interests of justice, that is, where the non-exer- 
cise of such powers would result in injustice or failure 
of justice. 

Jaimal Singh v. Sher Khan, 5 P.R. 1993, Rev; Led P. 
L. R. 1903, Imam Din v. Jiwan, 2 P. R. 1910, Rev. ; 101 
P. L. R. 1910; G Ind. Cas. 735, followed. MAKHAN 
SINGH v. NANDA Srnen, 81 P. L, R. 1911; 1 P. R. 1911 


Rey. 733 

———- —— ss. 53, 59, 60 869 
— —— —— —- — sS. 77 (3) (8) (i) 733 
——— ——— 8.77(3)(h) 666 


——— s.77 (3) (kK) 999 
Qabulyat— Construction —Remission of rent on ac- 
count of Mondoloi—Mondol’s services dispensed with 
—Rent of holding, what is to be considered as. 











The defendant exocuted a gabulyat to the plaintiff 
in1865 in the following terms: — The rent, at the rate 
of 5 annas a bigha, has been settled at Rs. 2,434; on the 
prayer of the tenant and in consideration of his 
services as mondol, a sum of Rs. 811 is remitted and the 
tenant admits 2 rent of Rs. 1,623 and agrees to pay 
the same year by year in accordance with certain 
instalments”. The plaintiff in 1909 removed the 
defendant from his position as mondol and brought 
this suit for rent at the higher amount. It appeared 
that in certain egrars executed by the defendant the 
rent actually fixed was declared to be the smaller 
amount and the rent receipts granted, the rent pay- 
able as the jama was stated at the lower figure, and 
that when on one occasion an attempt was made to 
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state the jama at the higher figure and below this 
the remission, the tenant objected and the attempt 
was abandoned: 

Held, that, on a true construction of the gabulyat, 
the lesser sum agreed to be paid was the rent of the 
holding, and that the remission granted was not contin- 
gont upon, or held in abeyanceas payment for, services 
to be rendered, but represented a permanented and ir- 
revocable abatement. RAHIM BAKSH v. Sast KANTA 


18 
Railways Act (IK of 1890), ss. 47, 

IOl-— Great Indian Peninsular Ltailway Time 

Table, Part II, O. VII, Rules —Duty of Railway ser- 

vants to obey vrules~Guards—Responsibility for 

points —Practice—Accused convicted on assumption 
that he was bound to see to main line points—Ac- 
cused really responsible for loop. line points— 

Acquittal. 

The Rules in Order VII, Great Indian Peninsular 
Railway Time Table, Part II, although not made 
under section 47 of the Railways Act, are absolutely 
within the power of the Great Indian Peninsular 
Railway Company to impose, so long as bhey are not 
inconsistent with the Railways Actor with the General 
Rules made under that Act. Tho servants of the Great 
Indian Peninsular Company are bound to obey the 
rules in Order VII. 

There is no inconsistency whatever between the 
rules in Order VIland tke Railways Act or the General 
Rules made under that Act. 

Under Rule 1, Order VII, the Guard of a train stand- 
ing in a Railway Station is responsible for the pair of 
points immediately leading to the line occupied by 
his train and for no other points. 

The prosecution against a Guard throughout pro- 
ceeded on the assumption that his duty was to 
see to the main line points. The evidence was led 
and the accused defended himself on this assumption. 
He was convicted exclusively on his failure to obey 
this duty, considered to have been imposed on him. 
Under the rules, however, the daty of the Guard was 
really to see to the points leading to the loop line on 
which his train was standing and not to the main line 
points: 

Held, that the conviction of the accused should be 
set aside and the accused acquitted. 

Quere:—Can an accused be convicted under section 
101 of the Railways Act for endangering safety of the 
people by disobeying a rule in the subsidiary rules of 
a Railway Company? EMPEROR v. Warr, 12 Bom. L. 
R. 930 
—_——— —— S. 101 — Great Indian Peninsular 

Railway Time Table, Part II, Order VII, Rules 

134 
Rap 2—Aitempt to commit rape ~Assiuit to ontrage 
modesty — First report to the Police—Pentl Code (Art 

XLV of 1860), ss. 354, 376/511. 

The conviction of having committed rapa cannut be 
maintained, where in the first report to the [olive 
the girl merely stated that the accused scized her 
by the arm and asked her to have connoction with 
him. 

But where evidence proves that the accused stripp- 
ed her nearly naked and was lying upon her when her 
cries attracted people to the spot, he commits an 
offence under sections 376-511 and not merely under 
section 354, Indian Ponal Code. KHADAM v. EMPEROR, 
42 P. W. R. 1910 OR. 


4824 


Rape on a child—Compldint of robbery— 
Report of Chemical Eaaminer—Confession. 


The accused, who belonged to the menial stat ofa — 


railway station, were convicted of ravishing a girl 


11—213 years of age, who was travelling in a train and | a 4 ; s 
H ati a definite sentence of imprisonment to legalize the pro- 


was left at the station while gettinga drink. ‘Their 
confessions were recorded by a Magistrate of the first 
class a day after the occurrence and the Chemical 
Exaininer’s report supported the girl’s story. On 
appeal it was contended that the confessions were 
not admissible in evidence and that the girl having in 
the first instance complained only of the robbery of 
her ornaments was not a credible witness: 

Held, that the contentions were not valid, for the 
confessions were validly recorded and appeared tobe 
voluntary, and the fact that the girl in the first in- 
stance complained only of robbery of the ornaments 

` to the strangers was natural, Sosni v. EMPEROR, 
93 FP. L. R. 1910 


Rateable distribution. See Civit Pro- 
CEDURE Cops, 190S, ss. 63, 73. 


Receiver, appointment of, when just hid r 


venient 





——— status of—Assigument by receiver of 
rights to collect rents- Right of assignee to sue 
tenants for rents— Suit, right of 976 


_-— 


whether condition precedent, 

_ Where property in the hands of a Receiver is in- 
tended to be affected by the result of the litigation, 
the Receiver isaproporand necessary party to the 
sui. 

Jatindra Nath-Chowdhri v. Sarfaraz Miah, 6 Ind. 
Cas. 214; 14 C. W. N. 653, followed. 

Miller v. Ram Ranjan Chakravarti, 10 C. 1014, 
Chartered Bank v. Haris Chunler Neogy, 50. W. N. 
‘xv and Kumar Suttya Qhosal v. Rani Golap Moni 
Debi, 5 C.W. N. 27, distinguished. 


The consent of the Court to an action against a ` 


Receiver appointed by the Court, is not a condition 
precedent to tho right of the party to sue, and the 
omission can bo rectified by a sabsequent application 
for leave to continue an action brought withoué such 
permission. 

Pramatha Nath Gangooly v. Khetra Nath Banerjee, 
32 C. 270;9C. W. N.247, dissented from. 

Whero, therefore, a suit has been brought against a 
Receiver without the permission of the Court ap- 
pointing him, ib is open to the Conrbin which the 
suit has been brought to allow the plaintiff an op- 
portunity to obtain the necessary leave and then to 
continue the suit. BANKU Beary Dey v. HARENDHA 
Natu, 15 C. W. N. 5h 


Reformatory Schools Act (VII of 
1897), ss. 8, 9, 16—Youthful Offender —De- 
tention in Schools cannot be ordered without passing 
sentence of imprisonment—Meve order of detention 
invalid—Revision —Power of High Court. 

Au order under the Reformatory Schools Act cannot 
be made in respect of a youthful offender unless and 


until a definite sentence of imprisonment is passed 


against him. ; 

Where nodefinite sentence of impris0nment is 
passed: but only anorder for detention in’ the Re- 
formatory School, the order is invalid and must’ be 

X seb aside. Ua 
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Party— When. Receiver is a necessary 
party—Suit against Receiver —Permission of Court, . 


l 1910 
Reformatory Schools Act—concld. 


Ram Singh v. King-Emperor, 18 P. R. 1907, Or; 43 
P. W. R. 1907 Cr.; 6 Cr. L: J; 129, referred to. 
A High Court should not, in such @ case, pass a 


ceedings, so as tọ justify the retention of the offender 
in the Reformatory School, “where it appears that 
the Magistrate would not -pass œ sentence of im- 
Prisonment. EMPEROR v. BARHTAWAR, 84 P. R. 1910 
Cr. ; RRA So ‘ [166 
— — ss. 9,16. 1166 
Registered Mortgage. —!See MORTGAGE 
REGISTERED. 7 


Registration—Biri-deed for less than Rs. 100 
—Saie of under-proprietary right ; 25. 
= 633, 1199 


Notice 
compel—Appeal_ be- 
794 

















—_——- Suit to 
fore Registrar dismissed in default 
—— — ~ Surety bond—Personal liability 
j 985 
Registration Act (XVI of 1864)— 
Decree passed against widow under the Act, effect 
of 2E ‘1072 
(IH of (1877), s. 3 
—Lease includes agreement to lease 520 
S. 17—Immoveable pro- 
perty—Value not shown to exceed Rs. 100— Docu- 
ment merely admitting an antecedent right 495 
= — S. 17 (C)—Receipt for 

money paid prior to sale. : 

A receipt for money paid previous to a sale by the 
vendees to the vendor is not compulsorily registrable 





























, under clause (c) of section 17 of the Registration Act 


if the sale was not completed when the money was 


* paid. 


Sardar Partab Singh v. Lala Karm Chand, 184 P. R. 
1889 (F. B.) at p. 653, followed. RUKN ABDULLA 
Suan v. Davara Mar, 54 P. L. R. 1910; 6 P. W.R, 
1911 233 

— S. I7 (d)—Agreement 

to lease compuisarily registrable 520 
S. 49—Admissibility of 
unregistered agreement to lease in a suit for speci- 
fic performance 3 

794 


en ——_—_—-— 8. 77 oes 
Regulation (VII of -1822) —Wajib-ul-arz— 

Cess—Government sanction. 

A Wajib-ul-arz prepared under the aathority of 
Regulation VII of 1822, contained a provision as 
to Chaukidari cess : J 

Heid, that unless it was shown that it was spe- 
cially sanctioned by the Government, ib was an illegal 
and unauthorized cess.  MAHTAB Gir v. RAMZANI 


689 
——— (XVII of 1806), ss.7 and 

8 —Morigage by way of conditional sale—Foreclosure 

proceedings—Notice, defects im-—Demand of interest 

that was not due. 

A notice issued under Regulation XVII of 1806 is 
not defective merely because it was issued by one.of 
the mortgagees, nor does the demand of interest 
more than the amount due render the notice invalid. 

Rameshar Singh v. Kanahia Sahu, 3 A. 6658, 
Imdad Husain v. Manu Lal, 3 A. 509; Mehra` v. 
Suja, 84 P. R. 1882, Further Appeal No. 880 of 1908, 
referred to. DALIP SINGH t. Jaman BINGA, 184 P. L. 
R. 1910 l 555 


s. 8 555 
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Release by minor is not valid . 978- 


Religious brotherhood —Samuha Bhaktas 
— High Priest of sabra of Jorehat—Dismissal of High 
Priest by members of brotherhood—Regularly con- 
stituted assembly duly held for the purpose. 

Even if it is assumed that the members of the 
religious brotherhood, the Sainwha Bhaktas, are vested 
with an unrestricted power to dismiss the Burah 
Satria or the High Priest of the satra of Jorehat in 
Assam, yet the dismissal must be by a majority of the 
brotherhood at aregularly constituted assembly duly 
held for the purpose. 

Where it appeared that the Samuha Bhakias were 
divided into two factions, one of which wasin favour 
of the retention of the defendant asthe High Priest, 
while the other was hostile to him, and the hostile 
party held a preliminary meeting on April 17, 1903, 
and determined to call a meeting of the entire 
brotherhood on tze following 
dismissal of the defendant, and criers were sent about 
the satra to announce by beat of drum that a meeting 
of the Semuha Bhaktas would be held to appoint 
C. M. as the High Priest, and there was an assembly 
on April 18, which was attended only by those in 
favour of the dismissal of the defendant, and they 
then appointed C. M. as the High Priest: 

Held, that these proceedings were irregular and 
the decision of the members present could not rightly 
be deemed as tho expression of the wish of the 
majority of the Samwha Bhaktas; that the defendant 
should be removed from the office of High Priest, as 
there was no certainty about the body of persons 
entitled to exercise their choice in this matter, and 
there was, nothing to indicate thata meeting was 
called after due proclamation and sufficient notice 
in respect thereof, and there wereno materials to 
prove that a majority of the religious brotherhood 
assembled at a meeting regularly convened did 
at the time express their wish that the defendant 
should be dismissed from his office. Juro Ram Das v. 
GOBINDA Dus Misra, 12 ©. L. J. 497 12 
endowment. See ENDOWMENT. 


——_—~—— Right to trusteeship barred’ 
—Right to recover endowment property also barred. 

Plaintiffs sued for possession of a) certain rights 
in certain temples, (b) the consecrated idols of those 
temples and (c) certain properties attachetl to the 
temples. On their suit being dismissed as time-barred, 
the plaintiffs pa and specially limited their re- 
lief in appeal to (c). Thus their right to reliefs (a) 
and (b) was lost: 

Held, that the appeal must fail. 

If the right to recover the office of trustee is lost 
by the dismissal of the suit, the right to recover a 
portion of the endowments must fall to the ground 
along with the trusteeship. GovINDASAMI PILLAI V, 
DAKSHINAMURTH! PoosaRI, 1 M. W. N. 735; 9 M. L. T 
105 760 

office. See Office. 
Remand- Appeal against 1157 
——— Appellate Court changing mlocation, È 














ouus 
Exclusion of evidence — Ground for 








remand 





Finding returned by lower Appellate 
Court— High Court’s power to consider questions of 
fact 








Plea of compensation not taken in first 
Court — High Court’s power to remand 782 
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Rent, suspension of—Partial eviction by Won 


Service to be rendered by tenant —- Bengal 
Tenancy Act (VIII of 1885), 8. 3, Sub-s, (5), s. 181— 
Service tenure—Service in nature of vent—Suit for 
damage for non-performance of service—Small Cause 
*‘Court—Jurisdiction —Provincial Small Cause Courts 
Act (IX of 1887), Sch. II. art. 3. 

If a tenant uncertake to render service as the 
consideration for his tenancy, the service is to be 
treated as in the nature of rent; and a suit for 
damages for non-performance of the service is one 
for rent of land, and a Small Cause Court has no 
jurisdiction to entertain it. PANCHU CHAKAR BEHARA 
v. NAGENDRA NATH Pat, 12 C. L. J. 480 
Suit—Snbsequent title svit—Res jadian 





Resistance to arrest. ge Penat Cope, 
s. 18 
in execution. 
CEDURE CODE, 1908, ORDER XXT. 
Res judicata. See Cıvıt PROCEDURE Cope, 
1882, s. 13; Cryin PROCEDURE Cope, 1908, s. 11. 
=——— Change in law—Retrospective effect 
—Snbstantive rìight—Suit by two members ofa 
Hindu trading firm for debis due to the firm— 
Widow of the deceased member made a co-plaintiff 
—Finding that widow was entitled to hor husband’s 
share—Subsequent suit by widow for her share of 
the whole property of the firn—Subsequent suit of 
the valne of more than Rs. 10,C00—Decision in the 
previous suit governs the question of widow’s right 


See Cryit Pros 














Compromise decree—Settlement for 
` a particular period—Claim for future years on the 
basis of the compromise—Construction of compro- 
mise decree ` 261 
Conviction for sedition— Misconduct 
of pleader—Hjusdem generis, principle of—Suspen- 
sion or dismissal, considerations leading toz Cons 
viction final as to guilt 
Decree agaiust Karnavan — Suit 
against Karnavan under s. 30, Civil Procedura Code 
`— Right of an anandravan to ‘avoid the decree by a 
separate suit—Frand 435 
—_—— Obiter dictum 495 
-~ Partition effected by — Revenue 
Court—Snit in Civil Court effecting distribution of 
land 807 


Rent in kind—Previous decree for 








money rent 











Foreclosure suit—Foreclosure of more 
than mortgagor's share— Owner of excess share made 
party—Paramownt title about excess share not pleaded 
—Decree made absolute, effect of. 

Four persons B, D, H and M were owners of two 
villages. H was the owner of } share and the rest of 
jth share each. But M had mortgaged 2 of the 
whole property, that is, }rd more than his legitimate 
share. In 1878 allthe four owners mortgaged the 
entire property to defendant and in 1885, they sold 
their interests as mortgagors to plaintiff. Defendant 
having paid offthe previous morigage by M,sned him 
and the plaintiff for foreclosure of } property and 
obtained a decree which was made absolute in 1889. 
ln that suit plaintiff was impleaded only as represen- 
tative of M, and he did mot set up his title paramount 
in respect of the }rd share which was in excess of Ms 
legitimate share. Subseqnently plaintiff sued to 
redeem the property: 


1326 
` Res Judicata—concld, 


Heid, that as plaintiff was not bound to set up his 
title paramount in respect ofthe said excess of 4rd 
in the previous suit, his claim for redemption to that 
extent was nob barred by res judicata, HANUMAN- 
SINGH v, MANNuMAL, 6N. L. R. 156 1121 


Rent suit—Subsequent title suit. 

“A decision ina rent suit does not operate as res 
judicata in a subsequent suit brought for establish- 
ment of title to land. - 5 


Sahadeb Dhali v. Ramrudra Haldar, 10 C. W. N. 
820 and Dwarka Nath Roy v. Ram Chand Aich, 26 C. 
428 ; 3 O. W. N. 266, referred to. HARI NARAIN v, 
KHETTRA SARDAR 715 


Suit on first mortgage without men- 
tioning second mortgage—Subsequent suit on the 
` second morigage—Civil Procedure Code (Act XIV of 
1882), s. 18 Kop. II—Transfer of Property Act (IV of 
1882}, s. 85. 


. The plaintiff held two mortgages of the same pro- 
perty from the defendant. He sued for sale of the 
property on the firat mortgage but did not choose to 
mention the second mortgage, After obtaining a 
decree, he sued for sale of the same property on the 
second mortgage: 

















Held, that the suit, so far as it related to recovery 
of money from the mortgaged property, was barred by 
the principle of res judicata, 


Sri Gopal v. Pirthi Singh, 24 A. 499; 4 Bom. 
L. R. 827; 60. W. N. 889; 29 T. A. 118 (P. C.); Nathu 
Krishnama v. Annangara, 30 M. 353, 17'M. L. J. 301; 
2 M. L. T. 330, relied upon, SAHIJRAM v. 'GAGUMNAT, 
48. L, 82 : $ 216 


- Will—Letters of Administration—Suit 
by widow—Legatee made party—Subsequent grant of 
Letters of Administration—Suwit by legatee— Whether 
doctrine of res judicata, applicable. 


.B executed a Will and died leaving him surviy- 
ing his widow (defendant No.1), his second sister 
(plaintiff) and a son of his third sister, defendant 
No. 8. Under the Will, plaintiff was entitled to 
the estate of B, and defendant No. 3 was the 
executor who took possession of the estate after 
B’s death. The widow then brought a suit for 
possession against the nephew and the sister. The 
latter in his written statement said that she had 
heard of a Will under which she was entitled to 
the property left by B. The widow then entered 
into a compromise with the nephew executor, and 
a decree by consent was made against the latter 
and anew parte decree was made against the sister. 
The sister then obtained Letters of Administra- 
tion with the copyof the Will annexed and sued to 
recover possession on the strength of her title as 
legatee: 

Held, that this suit was not barred by res judicata, 
that the Court in which the first suit was broucht 
was not competent to determine the question of the 
genuineness of the Will, and as Lettera of Adminis- 
tration were not then in existence, it was impossible 
for the plaintiff to establish her title thereunder. 
A litigant is not bound to assert his title under a 
Will till it hasbeen proved. AKHIL SUNDARI DASI v. 
NANIBALA Dasi, 12 C., L. J. 486 
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Restitution of conjugal rights, suit for—Demand 
and refusal—Limitation Act (XV of 1877), Sch. I, 
art. 35—Madras Act (IH of 1873), s. 16—Law appli- 
cable to persons in determining marital rights and 
obligations, | 


A husband sued the wife for restitution of 
conjugal rights in 1908. The parties entered into a 
compromise in 1904 whereby they agreed to live 
thereafter together “according to the custom of the 
world”. Butthey never lived together at all there- 
after. The husband again sued the wife in 1907 for 
restitution of conjugal 1ights. The Munsif decreed 
the claim but the District Court dismissed the suit 
on the ground that it was barred by limitation ng 
more than two years had elapsed from the first 
demand and refusal on which the suit of 1908 was 
compromised and as no subsequent demand and 
refusal had been alleged or proved: 

Held, (1)that article 85 of ScheduleII of Limitation 
Act (XV of 1877) bars asuit after two years from 
demand and refusal. 

Saravana Perumal Pillai v. Poovayt, 28 M. 436; 
Dhanjibhoy Bomanji v. Hirabai, 25 B. 644; 8 Bom. L. 
R. 371; Asirunnessa Khatun v. Buzloor Meah, 34 C., 79; 
li C. W. N. 487, referred to and approved. 

(2) That the previous demand and refusal did not 
furnish the starting point for limitation, after the 
agreement set forth above. ` 

(3) That the law applicable to the parties, being 
Hindus, is the Hindu Law under which any agree- 
ment between the husband and wife to live apart is 
forbidden or, at any rate, ig not valid. 

Tekait Mon Mohini Jemadai v. Basanta Kumar Singh, 
28 C. TAL; 5 0. W. N. 673, referred to and approved. 

(4) That such an agreement is opposed to public 
policy and not enforceable. 

Meherally v. Sakherkhanoobai,? Bom. Ta. R. 602, 
referred to and approved. $ 

(5) Evren under the English Law, agreements 
providing for futnre separation are invalid, though 
such as provide for present separation are valid. 

Wilson v. Wilson, 9 E. R. 870; Marshall v. Marshall, 
5 P. D. 19; 48 L. J. P. 49; 39 L. T. 640; 27 W. R. 399; 
Clarke v. Clarke, 10 P. D. 188; and Besant v. Wood, 
12 Ch. D. 605; 44 L. T. 445, referred to. KRISHNA 
Iver v. BALAMMAL, 8 M. L. T. 314 412 


Re-trial, power of—When should be ordered—~ 
Wané of jurisdiction— Misjoinder—Superficial in- 
quiry 59 








Sanction to prosecnte—Power of ap- 
pellate Court to order re-trial 


Revenue Sale Law (Act XI of 1859), 
S. 37— Bengal Government Indemnity Regulation 
(XI of 1822), s. 84—New allotment of jama by 
Government of India ~Irreguluily separated estate, 


Under section 34, Regulation XI of 1822, the 
Governor-General in Council could, on a proper 
representation being made, have ordered a new 
allotment of the jama of an irregularly separated 
estate, if such representation was made within ten 
years after tho separation of the estate, and where 
no such representation is shown to have been made, 
and the esiate actually continued in the Collector’s 
Rent Roll as an entire estate paying separate :evenue 
to Government, the provisions of section 37 of Act 
XI of 1859 would apply. Monan SAHA v. SASHANKA 
Mowan Roy, 12 C. L, J. 407 786 
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reversioner. See Custom; HINDU Law. 


Locus standi of reversioner to 

~ contest alienation by sonless proprietor in the life- 

, time of his widow 8 

Review —Ez parte decree—Sufficient cause—Sum- 
mons not served—Application for setting as‘de ex- 
parte decree beyond time 








Pendency of application—Appeal not 
filed within prescribed time 1156 


Revision (Civil). See Civin PROCEDURE CODE, 
1908, s. 115. 


Assumption of Court against evidence or 
5 








record 








Collector granting sanction under s. 539, 
Civil Procedure Code 





——Interference with a sub-judice case 

` 1157 
Decree in accordance with award—Ob- 
jection raised for first time 











Defect of jurisdiction—Right decision— 
Interference—Practice 7 


529 


—Discharge of insolvent order not ex- 
_ pressly made 


———— —— Ejectment of one not a party to wee 


——_———— Delay of 54 months 








Ex parte order in garnishie proceedings 
—Material irregularity 856 
—— — Failure to apply for permission under 
role 98 of Madras Presidency Small Cause Court 
Rules 








Period of limitation—Starting point 





Power of High Court to interfere with in- 

terlocutory order. i 5 

It is within the powers of the High Court to 
interfere with interlocutory orders if the Court is 
satisfied that such interference is needed in fhe 
interests of justice. 

Gobinda Mohan Das v. Kunja Behary Dus, 10 C. L. 
J. 407; 4 Ind. Cas. 364, Amjad Ali v. Ali Hussen, 6 
Ind. Cas.574 and Ramrup Das v. Mohunt Shirjram, 7 
Ind. Cas. 92; 12 C. L. J. 211; 140. W.N. 932, relied 
upon. CHARU CHANDRA v. SARAT HANDRA SINGH, 12 
C. L. J. 537 87 


- ———— Wrong dismissal of suit on 
the death of a party 











Alternative remedy being 
available not necessarily a bar to revision. 

Although the practice of the Court has been to 
discourage applications for revision where other 
remedies are available to the applicant, yet the 
existence of an alternative remedy is not necessarily 
a bar to the exercise of revisional jurisdiction. Kun- 
pun LAL v. OHAINU Lat, 13 0. C. 341 876 


—_——_—_—_ —-— Civil cases—Material irregu- 
larity—Lower Appellate Court ignoring vital facts. 
Where it appeared that the lower appellate Court 

had ignored vital facts in deciding an appeal, the Chief 

Cuurt admitted revision against the decree passed on 

appeal by the lower appellate Court. MUHAMMAD 

BAKHSH v. Faiz BAxusy, 35 P. L. R. 1910 227 
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Revision (Civil)—concld. 


tracted proceedings. 





Exclusion of evidence—Pro« 


. Where proceedings for summary possession have 
been unusually protacted, the High Court will not 
interfere in rerision merely because the Court has 
committed material irregularity by excluding evidence 
as to nature of possession. The parties have effective 
means for settling their disputes by a regular suit, 
Cratagir v. MATANoMAL, 4 S. L. R. 80 2 





——— —-— — Interference with interlocutory 
orders. 

The High Court may interfere when an in- 
terlocutory order has been made by the lower 
Court without jurisdiction or under such circum- 
stances as are likely tocause irreparable injury to 
one of the litigants, 

Gobinda Mohaw v. Kunja Behari, 10 C. L. J. 407; 
4 Ind. Cas. 364; 140. W. N. 147 and Amjad Ali v. 
Ali Hussein, 6 Ind. Cas. 574, relied upon. Betisa 
INDIA STEAM NAVIGATION CO., v. SECRETARY OF STATE 
FOR INDIA, 12 C. L. J. 505; 15 C. W. N. 87 107 


-———-— : Limitation — Punjab Courts 

(Act XVIII of 1884), s. 70 (a) and (b). 

Apoint of limitation involving questions of law 
and custom is a good ground for revision under section 
70 (b) of Act XVIII of 1884. FazaL MUHAMMAD v. 
Fazat MUHAMMAD, 141 P. W. R. 1910; 12 P. L. R. 
1911 814 


——— (Criminal) — District Magistrate 
permitting procession 747 





—— —— Inquiry under section 476, 
Criminal Procedure Code—Notice 1197 

—-—_—_ ——— Interference with acquittal 
on referenco by District Magistrate 


— Order under section 203, 
Criminal Procedure Code— Notice to opposite 
party not necessary 











———— Order under Reformatory 
Schools Act for mere detention 1166 





—————————— Power of High Court to 
interfere in a pending case 


—— — Re-trial necessary for con- 
viction under another enactment 397 


—— Circumstantial evidence, 
conviction based on—Revision by High Court. 
Where a conviction is based upon circumstantial 

evidence, the question always remains whether the 

evidence which has been believed by the Court, which 
heard it, is of such a nature that it ought to have been 
accepted as establishing the guilt of the accused 
person beyond reasonable possibility of doubt and 
this is a question which may be dealt with by a High 

Court upon an application for revision. AMAN ALI v. 

Euprror, 13 O. C. 309 379 

= Interference by Chief Court 

—Sessions Judge passing heavier sentence than the 
verdict of the Jury. 

The Chief Court will not interfere inrevision ina 
case where the Sessions Judge passes on the accused 
a heavier sentence than he would have passed had 
he agreed with the verdict of the Jury. EMPEROR v. 
Cyr Mauncy 3 Bor. L. T. 78 455 
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Revécation of licenSe—Licensee execut- 
ing works of permanent nature : 793 


— 
tion 


Right to sue. 


SORY NOTE. 


of Will—Last Will — Presump- 
695 
See CAUSE OF ACTION, PROMIS- 


———— —Alienation — Right of member 
born afterwards to question alienation 71 


——. Decree against Karnavan—Suit 

< against Karnavan under section 80, Civil Procedure 
Code—Right of an anandravan to avoid the decree 
by a separate suit—Fraud 











Mortgagee from benami purchaser 
7 








——— Negotiable security taken as & 
collateral security for a pre-existing debt—Con- 
sideration— Conditional payment—When can_ the 

. holder of such, security sue for original debt 967 





Receiver, status of—Assignment 
. by receiver of rights to collect rents—Right of 
-assignee to sue tenants for rents 





Judgment in personam—Who can get set aside 
on ground of fraud. 


„A. person, who is not a party to a suit, cannot sue to 
have the decree set aside on the ground of fraud or 
otherwise. 

Benjamin Myer v. Ismail Arif Nana, 3 Bur. L. R. 
followed. i 

Naranayyan v. Nageswarayyan, 17 M. 389; Gulibai 
y, Jagannath Gulvankar, 10 B. 659; Nilmony looko- 
padhya v.-Aimumissa Beebee, 12 C.156; Krishnabhubarti 
v. Ramamurti, 16 M. 198; Ahmedbhoy Hubibhoy v. 
Valhebhoy Cassumbhoy, 6 B. 708, referred to. KONE- 
RAPPA CHETTY v. BEINDU, 3 BUR. L. T. 41 614 


Riwaj-i-am, good evidence of custom stated 
therein] 728 


Sale—Complete without payment of full considera- 
tion 674 


501 
981 


Suit for—Proceeding subsequent to preliminary 
’ decree 98 


—— of under-proprietary right—Birt deed 725 





or mortgage 





or mortgage — Distinction between 








Application for setting aside —Fraud—Second 
appeal, whether competent—Chinge in law—Civil 
Procedure Code (Act XIV of 1882), s. 244—Civil Pro- 
cedure Cade (Act V of 1908), ss. 2, 47, 104 sub-s. (2), 

` 154, O. XXI, rr. 90, 92—Application for setting aside 
sale on grownd of fraud placed on same footing with 
those made on ground of irregularity, as regards 
appeal. 


In December 1908, an application for setting aside 
a sale was made by the judgment-debtor on the 
ground of material irregularity and fraud. The first 
Court granted the application and set aside the sale 
in August 1909. On appeal, the lower appellate 
Court allowed the appeal and rejected the application. 
The judgment-debtor then preferred a second appeal 
and contended that as the application was made 
under the Code of 1882, it fell under section 244 of 
the Code and a second appeal was competent; 
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Sale—conold. : 
Held, that the order of the first Court having been 
made when the Code of 1908 had come into opera- 
tion, the order should be treated as one made under 
O. XXI, Rule 92 sub-iule (1); that the application 
must have been treatcd by the first Court as one 
under rule 90 which has effected a material alteration 
in the law and had placed cases in which a sale was 
impeached on the ground of fraud on the same footing 
as cases in which the sale was impeached on the ground 
of material irregularity; and that under section 104 
sub-section (2) a second appeal was incompetent. 
BHADRESWAR Gotol v. BISANU CHARAN SEN 





Verbal sale followed by possession—Validity of 

sale, , 

Where the 2nd and 8rd respondents had sold 
certain land to the lst respondent and the sale was 
verkal but was followed by possession and mutation 
of names: Held, that such sale was valid and the 
appellant, who was a subsequent purchaser of the 
same land by a registered decd, could not recover 
the lard from ihe let respondent. 

Tun Zan v. Maung Nyun, 41. B. R. 26, followed. 
MAUNG Tux E v, Maune THET Pro, 3 Bor. L. T. 49 

443 
in execution. See AUCTION PURCHASER; 
EXECUTION OF DECREE. 





s 


tainability of suit 





Benami purchaser— Main- 








—— Void sale— Snit for setting 
aside an execution sale—Representative of judg- 
ment-debtor bound by execution proceedings only 
to the extent of assets received 37 


Sanction to prosecute. See CRIMINAL 


Procepure Cops, ss. 195, 196. 





—— —, essentials of — Criminal 
Protedure Code (Act V of 1898), s. 196— Omission’ to 

specify sections in order, 7 

All that is required for a sanction to prosecute .by 
Government is n complaint of facts within the mean- 
ing of section 190 (1) (a), Criminal Procedure Code, 
and an order for making that complaint under sec- 
tion 196, Criminal, Procedure Code. So long as the 
matter of complaint is made sufficiently clear in the 
order, no specification of the particular section of the 
Penal Code appears to be required by section 196. 
Emperor v. Viru Man, 45. L. R55 203 


Seal rights 691 
Search—Rcspectable persons in the Ica ig 


—— list— Admissibility of oral evidence_of 





contents 78 
Oral évidence 809 
—Warrant-— Omission to affix seal— 





Irregularity—Signing cutside the limits of juris- 

diction—Illegal warrant— Gambling Act (III of 1867), 

s. 5— Criminal Procedure Code (Act F of 1898), ss. 

75, 537. 

An omission to affix the scal of the Ccurt on a 
search warrant issued under the Gambling Actisa 
mere irregularity enred by section 537, Criminal Pro- 
cedure Code. . 

A search warrant signed by the Magistrate at a 
place outside the limits of his jurisdiction ia illegal. 

Reg. v. Lochaka La,1 B. 240, distinguished, 
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Search warfrant—concld. 


A warrant, that is not a legal warrant, is no warrant 
for the purposes of the Gambling Act. 
Benwari v. Queen-Empress, 11 P. R. 1895,Cr., followed. 
GIDHARI LAL v. EMPEROR, 85 P. L. R. 1910; 23 P. R. 
1910 Cr, 137 


Second Appeal. See Apprat—Seconp 782 


Security for good behaviour— Appeal 
‘to District Magistrate—Sessions Judge, submission 
-of proceedings to—Procedure to be adopted by 
Sessions Judge—Presentation of appeal to Sessions 
Judge, procedure in case of—Criminal Procedure 
Code (Act Y of 1898), ss. 123 and 406. 


JA person ordered to give security for good 
behaviour by a Magistrate is entitled to appeal to the 
District Magistrate notwithstanding that the proceed- 
ings may have been laid before the Sessions Judge 
under section 128, Criminal Procedure Code. But the 
right of appeal is lost as soon as the Sessions Judge 
has passed orders on the case under sub-section (8) 
of section 123. 


The Sessions Judge, on receiving a record under 
sub-section (2) of section 132, should at once give 
notice to the person ordered to give security of the 
date on which the case will be taken up. If before 
the last mentioned date, the person ordered to give 
security does not object to the case being taken up 
by the Sessions Judge onthe ground that he has 
appealed, or the Sessions Judge does not become 
aware that an appeal has been filed in the Court of 
the District Magistrate, the Sessions Judge should 
proceed to dispose of the case. If, on the other hand, 
the Sessions Judge is informed or becomes aware that 
an appeal has been filed, he should stay his hand 
until the appeal has been disposed of. 


Where the person ordered to give security presented 
an appeal to the Sessions Judge: held, that the 
Sessions Judge should have returned the memo- 
randum of appeal to him for presentation to the 
District Magistrate instead of forwarding the appeal 
to the District Magistrate directly. Parru v, EM- 


PÉROR, 18 0. ©. 354 879 
Sedition. See PENAL Cons, s. 124A. 
Set~off—Insolvency Act, s. 39 761 





— Cross-decrees — Simple money-decree 
against decree by enforcement of charge 835 
Settlement Records—Enitries not made 
after complete inquiry 495 


Shamilat land —Profits—Parties —Co-sharers, 
non-joinder of 742 











—Partition—Land left joint asa 
road—Obstruction by one of the co-sharers—Cause of 
action —Injunction—Special damage not necessary to 
prove. 

At the time of partition of common land of a 
patti the land in suit was left joint to serve as a road. 

Upon defendants’ attempting to close the way, the 
plaintiffs, who were co-sharers in the patti, sued the 
defendants, who also were co-sharers, for a permanent 
injunction to restrain them. The Divisional Judge, 
on appeal, dismissed the suit on the ground that no 
special damage having been proved by the plaintiffs, 
the suit was not maintainable; 
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Shamilat land. ~coneld.. 


Held, that the order of dismissal was wrong. It- 
must be held that the land was not a public road and 
that the suit was one by certain co-sharers to restrain 
other co-sharers in joint property from using that 
property in contravention of agreement regarding it 
and in defiance of the objections of the plaintiffs. 

Maluk Singh v. Bela Singh, 1384 P.R. 1882; Beli Ram 
v. Kaku. 39 P. R. 1888, Chajju Mal v. Ganda Mal, 4 
P. R. 1895, referred to. Imam DIN v, KISHEN SINGH, 
218 P. L. R. 1910 I 


Shebait —Right to probate—l.etters of Adminis- 
tration with Will annexed 764 


Small Cause Court. See SMALL CAUSE suit. 


——- ————  suit—Claim for mesne profits 





Snit for compensatio“ for 
causing maliciously one’s house to be seaicued by 
police ~ 8 
- Suit for damage for non- 
performance of service due as rent 
Suit to enforce cultivation 
begar as a village cess 276 
~~ -— Suit for profits of immove- 
270 
——Suit for rent to be realised 
from improvements effected by the tenant 854 


Specific performance—Ssale—sir land— 
Collector nos bound to sanction transfer—Vendor 
directed to obtain sanction—Considerable portion” 
— Breach of contract—Damages 1184 


s suit for—Unregistered ag- 
reement to lease inadmissible 5 























able property 





























—Contract—Publie policy. 

Tho plaintiff Company engaged the first defendant, 
an Inspector of Land Records, to purchase certain 
land in the name of the second defendant as their 
agent and agreed to pay a certain remuneration. The 
lower Court dismissed the suit for specific per- 
formance on the ground that the contract was against 
public policy: Held, reversing the decree, that the 
District Judge had invented a new head of public 
policy and the dereliction of duty on the part of the 
first defendant was: not a thing contrary to law or 
something having the force of law. 

Egerton v. Lord Brownlow, (1853) 4 H. L. ©. 1; 28 
L. J. Ch. 348; 18 Jur. 71; Janson v. Driefontein Con- 
solidated Mines Ltd. (1902) L. R. M. A. C. 484; 71 
L. J. K. B. 857; 87 L. T. 372; 51 W. R. 142;7 Q. 0. 
268, referred to. GEORGE GILLESPIE & Co. Lp. v. 
Maune Maune, 3 Bor. L.. T. 47 441 


= Lease, compulsorily regis- 
trable —Not registered — Whether evidence of agreement 
to lease—Indivisible éontract—Registration Act (III 
of 1877), s.'77—Suit to compel registration—Appeal 
before Registrar dismissed for default—Whether suit 
lies—Limitation Act (XV of 1877), ss. 5, 6. 
Although a compulsorily registrable lease, which 
has not been registered, is inoperative as a 
lease, yet it is admissible in evidence in a suit to 
enforce specific performance of the contract which 
must be deemed to have preceded the execution of 
the lease. 
Tripoora Soonduree v. Russick Chunder,15 W. R. 
189; 6 B. LR. App. 184; Meer Shumshare Ali v. Syud 
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Lutafut Kareem, 18 W. R. 604; Kedar Nath v. Poora 
Sundari, 11 O. L. J. 548; 6 Ind. Cas. 634; Upendra 
Nath v. Umes Chandra, 6 Ind. Cas. 346; 12 C. L. J. 25, 
followed. 

Venkatasami v. Kristayya, 16 M. 341 and Palana 
Goundan v. Pramasiva Goundan, 6 M. L. J. 268, 
dissented from. 

Chinna Krishna v. Dorasami, 20 M.19; Nalappa 
Reddi v. Ramatlingachi, 20 M. 250and Nynakka v. 
Vavana, 5 M. H. C. R. 128, relied upon. 

It cannot’be ruled as an inflexible proposition of 
law that every contract to grant a lease is an 
indivisible contract and ought not to be specifically 
performed in respect of a portion only. 

Obiter dicta:—A plaintiff is entitled to maintain a 
‘suit under'section 77 of the Registration Act, to 
compel the defendant to register an instrument, even 
if the plaintiff’s appeal before the Registrar was 
dismissed for default. 

Sajibullah Sirkar v. Hazi Khosh Mohamed, 18 C. 
264, relied upon. 

“A plaintiff in a suit under section 77 of the Regis- 
tration Act to compel the registration of a document 
is entitled to the benefit of the provisions of section 
5 of the Limitation Act, 1877, and the suit is in time 
if instituted on the thirty-first day after the order of 
refusal of the Registrar when the thirtieth day was 
a Sunday. 

.Niyabutoolla v. Wazir, 8,0, 910 and Guracharya Y, 
President of Belgaum Town Municipality, 8 B. 529, 
relied upon. SURENDRA NATH v, GOPAL CHUNDER, 12 
C. L, J. 464 84 


——- Relief Act (I of 1877), S. 9— 
Dispossession of tenant— Right of landlord to sue 
under s. 9. 

Theright to receive rent is ‘immovable property” 
within the meaning of section 9 of the Specific Relief 
Act, therefore, the dispossession of a tenant entitles 
the landlord to sne under the section. 

Innasi Pillai v. Sivagananam, 5 M L.J. 95, applied. 

Ramanathan Chetti v. Pulikutti Servai, 21 M. 288, 
distinguished. RANGASAWMY IYENGAR V. KRISHNA 
GovINDEN, 1 M. W. N. 838; 9 M. L. T. 205 844 


S. Q—Evidence of title— 

Evidence as to nature of possession, 

In a suit for possession under section 9 of the 
Specific Relief Act, the Court is entitled to go into 
the question of title in order to ascertain the nature 
of posscssion disturbed. CHATAGIR V. MATANOMAL, 


45. L.R 80 Š 
— ——ss. 15, 18 (b), 21 
(D)—IJ endor and purchaser—Central Provinces Te- 
nancy Act (XI of 1898), s. 45—Sir land—Collector 
not bound to sanction transfer—Vendor directed to 
obtain sanction—Specific performance—‘‘ Considerable 
portion —Breach of contract— Damages. i 
Plaintiffs having contracted to purchase a share of 
a village together with cultivating rights in the sir 
land for Rs. 1,600 sued for specific performance of 
the contract and obtained a decree which pro- 
vided: “that the defendant do make a petition to 
the Revenue authorities under section 45 of the 
Tenancy Act and prosecute the petition to its 
end...”. 
Held, that as, under section 45 of the Tenancy 
Act, the Collector is not bound to sanction trans- 
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Specific Relief Act—concld. 


fer of the cultivating rights in the si land at the 
vendor’s request made under compulsion, the lower. 
Court’s decree on this point could not be upheld and 
that the plaintiff’s personal remedy was in damages 
for breach of contract. 

The price of the cultivating right in the sir 
land was found to be Rs. 850: Held, that, as these 
rights formed a “considerable portion” of the subject- 
matter of the sale, the contract could not be special; 





ly enforced on this ground as well. MANsINGH v. 
Ramprare, 6 N. L. R. 185 118 
— — — — sS. 18(b) 1184 
—— —— — — Sa 2I 925 
— —— — — s. 2i (b) 1184 
——-—— — — sS. 3l 554 


S. 41—Instrument exe- 
cutel by minor—Cancellation—Plea for compensation 
not taken in first Court-- Second appeal — High 
Court’s discretion to remand case for determination 
of question of compensation. 

The policy of law is not to encourage persons to take 
transfers and alienations from minors. 

A sale-deed was executed by minors, who after- 
wards sued for the cancellation of sale-deed and 
possession. In the first Court the defendants did 
not raise the plea that they were entitled to com- 
pensation under section 41 of the Specific Relief 
Act. 

This point was, therefore, not gone into by the 
first Court, nor was evidence taken uponit. The 
plea was taken in appeal before the District Judge 
for the first time, but he also did not consider it: 

Held, under the circumstances, that the High 
Court did see no reason in second appeal to remand 
the case to the lower Court for determination of the 
question of compensation. GOKUL V. KARAN SINGH 

782 

—- ——— sS. 42 517 


—- —— S. 42—Removal of at- 

608 

—— —— —— S. 54—Perpetual injunc- 
tion— Breach of obligation, 

The plaintiff sued for a perpetual injunction 
that the defendant be restrained from taking 
Chowdhrana dues from him and also from using 
force of any kind: 

Held, that such injunction could not be granted. 
Perpetual injunction could be granted to prevent . 
the breach of an obligation whether express or 
implied and not to preventa multiplicity of suits 
and the further harassment of the plaintiff in connec- 
tion therewith. GUR PERSHAD v. KHUDA Barsu 687 
Spes successionis, agreement to divide 
1093 


Spy — Evidence of—Corroboration 119 
Stamp Act (Il of 1899), S. 2 (15)—Deed 


dividing property vm severalty—Instrument of parti- 

tion. 

‘Where A agreed to take from his brotheras his 
share in the family property, movable and im- 
movable, a certain amount in cash and certain 
securities in the form of bonds securing debts due to 
the family, and executed a document in* the form of 
a release in favour of the brother: 














tachment 
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Held, that the effect of the document was to 
divide the property of the co-owning brothers in 
severalty, and hence it was an instrument of partition 
within the meaning of section 2 (15) of the Indian 
Stamp Act. GOVIND PANDURANG Kamat, In re 12 
Bou. L. R. 986 632 


Statute, construction or interpretation of. See 
INTERPRETATION OF STATUTES. 


Stay of criminal proceedings on in- 
stitution of civil suit IISI 





z of execution—Award | 179 
Step-in-aid of execution—Application 
by decree-holder to have attacued decree executed 
Subrogation— Mortgage-debt paid by third 
party 657 
Succession —Hindu convert to Christianity 41 








Agreement that land would go toa 
shrine on the death of persons who were parties to 
the agreement—Gift in favour of shrine by one of 
the parties—Swit to question the gift by another party. 


When the parties to the present suit and others had 
agreed in a previous case that on the death of the 
persons who were parties to the agreement the land 
in dispute would go to a shrine: 

‘Held, that a gift of her share by one of the parties, 
afemale, in favour of one of the managers of the 
shrine, was not liable to be questioned by a person, 
who was also a party to the agreement and claimed a 
right to the land as an heir of the donor. INAYAT ALI 
Suan v. WALAYAT Sian, 46 P. L. R. 1910 23I 


——— —— Act (X of 1865), ss. 2, 
33 I — Hindw, meaning of -- Whether includes Hindu 
convert to Christianity—Inheritance to be governed 
by what law. ° 
The provisions of section 2 of the Succession Act 

show that the Act is of universal application in this 

country unless a person claiming to be exempted can 
show that he is specifically excepted from the opera- 
tion of its provisions. 

Dagree v. Pacotti, 19 B. 788, relied upon. 

A Hindu, who has embraced the Christian faith 
and continues to be a Christian up to the time of 
his death, is not a Hindu within the meaning 
of section 381 of the Succession Act, for the term 
Hindu does not include a convert to Christianity 
and it is not sufficient to bring a man within 
the definition of Hindu to prove his Hindu, birth 
and origin. 

Jogendra Chandra Bose v. Bhagwan Coomari, P. Le 
R. 1900 p. 251 at p. 268, referred to. 

Under the law, as it stood before the Indian Suc- 
cession Act, a Hindu after his conversion to Chris- 
tianity might by his conduct show by what law he 
intended to be governed in matters of succession and 
inheritance. 

Abraham v. Abraham, 9 M. I. A. 195 at p. 199; 1 W. 
R. 1 (P. C.), relied on. 

In view, however, of the provisions of sections 2 
and 331 of the Succession Act, this position can 
no longer be maintained, and when a Hindu has 
embraced Christianity and continues to be a Christian 
up tothe time of his death, all questions of succession 
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to'his estate upon intestacy must be ` determined by 
the Succession Act. 

‘In re Joseph Vathiar, 7 M. H. O. R. 121; Pon- 
nusami v. Dorasami, 2 M. 209; Administrator General 
v. Anandachari, 9 M. 466; Tellis v. Saldanha, 10 M. 69, 
Dagree v. Pacotti, 19 B. 788, Bai Baiji v. Bai 
Sentok, 20 B. 53 and Lastings v. Gonsalves, 23 B. 539; 
relied upon. 

Francis Ghosal v. Gubri Ghosal, 31 B. 25; 8 Bom. 
L. R. 770 and Edith Mukerji v. George Alfred, 52 P. 
W. R. 1907, distinguished. Neren BALA DEBI v. Sitt 
Kanta BANERJEE, 12 C. L. J. 459; 15 C. W. N. 158 


4I 

ss. 62, 1[64—wil— 

Constiuction—Clear and unambiguous terms—Ex- 
trinsic evidence. 

A Will provided: “My trustees shall give to my 
brother, Pestonji Framji Mistri, Rs. 1,500, nomly, 
fifteen hundered, without interest and they shail get 
him to vacate the place in my house which he now 
occupies”: 

Held, that onthe face of them the words were 
quite clear and unambiguous both as to the property 
and the person, and therefore, it was not permissible 
to initiate an inquiry into the facts, (1) that the testa- 
tor owed the legatee Rs. 1,500, (2) that the sam was 
not carrying interest, and (3) that in lien of interest 
the legatee was residing in the house referred to in 
the Will. 

The construction of Wills must be governed by the 
terms of sections 62 and 164 of the Indian Succession 
Act. 

Where a testator has left no uncertainty as to the 
person to be benefited and the property by which the 
benefit is to be conferred, ‘then the Conrts are 
precluded from going outside the actual words used 
by the testator, and the effect seems to have been 
given to this principle by the language of section 164 
of the Indian Suzcession Act. PESTONJI v. FRAMJI, 

















12 Bom. L. R. 863 180 
———_—-ss. 98, IOO, 102 

1061 

s. 164 180 

—— S. 187 655 
—s. 33I 41 








———. Certificate Act (VII of 1889), 
S. 7—‘Summary inquiry”, meaning of—Procedure 
where questions of law or fact are intricate—Prima 
facie title to be determined in cases of intricacy. 
Under section 7 of the Succession Certificate Act 

VIL of 1889, when a Court, considering that the 

pleadings of the parties are contentious and are such 

as will necessitate a prolonged inquiry into intricate 
questions of law or fact, decides summarily as to who 
is prima facie entitled to the certificate, the Court need 
not frame issues on such questions or record evidence 
thereon. The “summary inquiry” contemplated by 
the section means a short inquiry leading up to and 
resulting ina rapid decision, in contrast with the 
lengthy investigation required forthe more tardy 
determination of a regular suit. The nature of the 
inquiry must depend on the circumstances of cach 
case. 

Gulab Chand v. Moti, 25 B. 523 ; 3 Bom. L. R. 795, 

referred to. Cuont LAL v. GULAB CHAND, 14 O. C. 58 
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S. B— Petition for succes- 
sion certificate, contents of. 

_A Court has no power to grant a succession certifi- 
cate except upon a petition complying with the provi- 
sions of the Act. Amongst other things, it must 
specify each debt and security in respectof which 
the certificate is asked and the certificate, when 
granted, must specify each debt and security covered 
byit. MAUNG THA Maune v. MAUNG HrLAW, 3 BUR. 
L. T. 158 
Suit. 


See CIVIL SUIT; DECLARATORY SOIT; RIGHT TO 
SUE. 
for cancellation of sale-deed by vendor and 
for recovery of properties—Devree for unpaid pur- 
chase-money—Jurisdiction 64 
Suit to compel registration—Appeal before 
Registrar dismissed for defanlt—Whether suit lies 








between partners—Decree in favour of one for 

a certain sum against one of the debtors of the firm— 

No opportunity given to the debtor to contest the 

correctness of the amount. 

In a suit between the partners, when a certain 
sum is mentioned inthe decree, as being duefrom 
a person who is not a partner, the latter has the right 
of showing that the said sum or any portion thereof is 
not actually due from him, unless he had been pre- 
viously given an opportunity to show the same and 

‘failed. MIRAN SAIB v. COMMERCIAL BANK or INDIA 
Lp., 8 M. L. T. 344 


Suits Valuation Act (VII of 1887), 
s.8 - 973 


——s. 11 1043 


: —— S. II — Civil Procedure 

Code (Act XIV of 1882), s. 5783—Suit by trustee for 
removal of co-trustee—Misappropriation—Removal — 
Value of trust property determines jurisdiction—In- 
terpretation of s, 11 of Suits Valuation Act. 

Misappropriation of the trust fund by a trustee 
is sufficient to justify his removal from the office. 

Ina suit by a trustee for the removal of a co- 
trustee on the ground of misappropriation by the 
latter of the trust funds, 
trust property, and not only the amount alleg- 
ed to have been misappropriated, ought to be 
taken asa guide for determining the. question of 
jurisdiction. 

The effect of section 11 of the Suits Valuation 
Act is simply to place over-valuation or under- 
valuati.n of suits on the same footing with other 
irreguluiities contemplated by section 578, Civil 
Procedure Code of 1882, except that the objection 
must be taken either in the Court of first instance 
or in the lower appellate Court. - Fhe mere change 
of forum cousequent on under-valuation cannot 
of its If be treated as prejudicially affecting the dis- 
posal of a suit on the merits within the meaning of 
the section, for thatis the very case premised and 
provided for by the section. ‘ i 

Reading section 11 of the Suits Valuation Act 
together with section 578 of the Civil Procedure 
Code of 1882, the words “prejudicially affected the 
disposal of the suit on the merits” must be construed 
in the same way as they would be construed with re- 
ference to any error, defect cr irregularity contemp- 
lated by that section RAGHAVA CHARIAR V. RAGHAVA 
CHARTAR, 20 M. L. J. 726; 8 M. L, T. 404 . 545 
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Summary inquiry, meaning of 730 


Summons, power af Court to refuse to isa 
8 
Surety—Liability on judgment-debtor’s death 
before specified date—Surety bond—-Personal liabil- 
ity—Registration 985 


Liability of surety after suit once dis- 
miszed but subsequently decreed on remand by 








superior Court 980 
Taluqdari Estate, meaning of 624 
Tenant. See Acra ‘Tenancy Act; BENGA 


Tenancy Act; LANDLORD AND TENANT. 


Tender-—Deposit of mortgage amount in Court— 
Refusal of mortgagee to accept the amount—With- 
drawal by mortgagor-- Suit for redemption of 
mortgage—Right.to cessation of intcrest—Costs of 
suit 763 

Theft — Criminal intent. . 

A. cow strayed away when returning from grazing. 
There was an immediate search and the animal 
was found half a mile from the village being driven’ 
by two brothers A. and B., of the ages of 20 
and 14, respectively. Both were convicted of 
theft: ` : 

‘Held, that thero was no reason for assuming 
that B. acted with criminal intent. Being a mere 
child, B. would naturally do whatever his grown- 
up brother told him without knowing what was 
meant, EMPEROR v. BAKHTAWAR, 34 P. R. We a 
Title, assertion of—Decree for possession sufficient 

assertion of title _ 


Tort—Blocking up a channel 128 
———~ Damages— Breach of contract—Remote causo 





Dog—Knowledge of master that his dog has 
become mad—Proof of such knowledge necessary 


208 


Rule of speed limit in navigable channels— 

Contributing negligence—Bad light. 

Wherea speed limit has been fixed by notification 
for steam vessels navigating a navigable channel, the 
speed limit rule must be observed under all conditions 
of the tide. P 

Before a vessel can be held in fault for a collision, 
negligence contributing to the accident, and not negli- 
gence merely, must be shown. Thus where a collision 
occurred and the vessel that was struck had not a 
proper and good light showing, and the collision 
would have been less likely if the vessel struck had a 
proper and good light showing, there is no contribu- 
tory negligence, if the vessel in fault was not going at 
a rate within the speed limit and ona courso which 
a cautious man would have taken. LUTCHMAN CHETTY 
v. IRRAWADDY FLOTILLA & Co. Lb., 3 Bur. L; T. 38 


Location of refuse carts 


GII 

Tracker, evidence of 239 
Transfer—Power of appellate Court to transfer 
appeals - 492 





of presiding officer of Court—Question 
determined by him cannot ordinarily be re-opened 
by his successor—Practice. 
When the presiding officer of a Court has decided 
a question involved in 4 case andhe jis succeeded by 
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another officer, the latter cannot re-open the same 
question again except on the ground of some 
palpable mistake having been made by the former. 
Harnama v. ATTAR SINGH, 204 P. L.R. 1910 779 


—-——_—— Of case—App'ication to District 
Munsif for disobedience of ad interim injunction— 
Transfer of application by District Judge —Jurisdic- 
tion 7 








——Prejudging a counter case— 
Sufficient ground 721 
= = from one city to anıther— 

Balance of convenience —Sufficient cause. 

An application to transfer a case from one city to 
another should not be granted where there is no 
balance of convenience on the side of a trial in the 
other city nor are there grounds to suppose that 
greater justice would be done by a trial there. 

A plaintiff should not without sufficient cause be 
deprived of the right given him by law to select the 
Court in which he will sue. 

Tula Ram v. Harjiwan Das, 5 A. 60; Khatija Biri v. 
Tarak Chander Datta, 9 ©. 980; 13 C. L. R. 182; Geffert 
v. Rack Chand Mohla, 13 B. 178, approved. BoHITRAM 
v. CHIMUNBUX BHOWSINGHA, 8 Bur. L. T.60 449 
—— Difficult questions of law--In- 

sufficient grownd for transfer. 

The fact that the case will involve difficult questions 
of law is not alone a sufficient ground for the transfer 
of a case. Ma THaw v. McKenzie, 3 Bur. L. T. 49 

444 
n Promissory-note — Want of 
endorsement—Parchaser in Court auction—Right 
of purchaser to sue—Vesting order 17 


Transfer of Property Act av of 
1882), S..2 G39 


eS 
- ss. 3 and 85-—0mis- 
sion to make a puisne mortgagee party to a suit— 


























Registration—Notice—Civil Procedure Code (Act V . 


of 1908), O. II, r. 1. 
Where in a suit on his mortgage the prior mortgagee 


did not join the puisne mortgagees, whose mort- 


gago was registered, as defendants: 

Held, that it would be a hardship to construe the 
mere fact of registration as notice, seeing that the 
provisions of law requiring mortgages to be effected 
by registered assurances had only very lately been 
applied to the District. 

Janki Prasad v. Kishan Dat, 16 A. 478, not followed. 

Banwariya v. Ramjet Thakur, 7 C. W. N. 11; Madras 
Building Company v. Rowlandson, 13 M. 388, con- 
sidered. 

Dina Y. Nathu, 26 B. 588; 4 Bom. L. R. 253, referred 
to. SUBRAMANIAN HETTY v. SUBRAMANIAN GHETTY, 
3 Bur. L. T. 108 1199 
= S. 4—Agreemént to lease 

—Registration 520 
—_ —— S. 6 (a)—Spes succes- 
sionis, agreement to divide—Bunding force of such 
agreement — Guardian and ward — Alienation of 

















minor's property by guardian—Urgent necessity— ` 


Benefit of minor—Agreement invalid in respect of 

some parties—Validity as to other parties. 

An agreement not to divide a spes successionis is 
not binding upon the parties even though the period 
' 6fnon-division is limited to one life. ~ 
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An agreement relating merely to non-division and 
the right of management of a spes successionis, does 
not violate the provisions of section 6 (a) of the 
Transfer of Property Act. 

Urgent necessity or clear benefit to a ward is a 
condition precedent to the validity of the alienation 
of ward’s immovable property by the guardian. 

Anagreement by the guardian of a ward surren- 
dering in anticipation the management of a spes 
successionis is not for the benefit of the ward. 

An agreement which is invalid in respect of some 
of the parties to it cannot be upheld as to the other 








parties. THATTOLI KOTHILAN ALIYAMMA v. KUN- 
HAMMED, 20 M. L. J. 946; 9 M. L. T. 100 1093 

— ———— sS. 39 1057 
_ s. 41 606, 752 





ea SS. 4l, 43- Mortgage 
of half-share—Mortgagor entitled only to one-third 
share—Decree against one-third share—Erroneous 
representation-—Estoppel. . ‘ 

Under section 43 of the Transfer of Property Act, 
mere beliefin andacting upon a representation may 
be sufficient to pass the subsequently acquired 
interest, while under section 41 mere belief is insuffi- 
cient. 

The well-known principle given effect to in section 
41 is that interest feeds the estoppel. 

Wokhoda Debi v. Umesh Chandra Banerjee, 7 C. L. 
J. 881 at p. 383, and Gangabhai v. Baswant, 34 B. 
175 at p. 182; 12 Bom. L. R. 148; 5 Ind. Cas. 866, 
followed. 

A mortgaged one-half share of a property to B. 
A was at the time of the mortgage entitled to one- 
third share and B knew this fact. It was not 
proved that B bargained and paid fora half share: 
Held, that B was not entitled to proceed against the 
subsequently acquired interest of A. PANDIRI BANGA- 
RAM v. KARUMOORY SUBBARAJU, SM. L. T; 285 388 
— — S. 43 388 


— S. 52 — “Contentious,” 
meaning of—Application of doctrine of lis pendens 
after decree nisi in a mortgage suit—Lease—Ordinary 
management— Tenant, 

The word “contentious” in section 52 of the Transfer 
of Property Act is used in distinction to such non- 
contentious proceedings as unopposed applications for 
probate. Therefore, a suit to enforce a mortgage lien on 
immovable property is a contentious suit and does 
not cease to be so because the decree actually passed 
in it is the result of acompromise or is consented to 
by the defendant. 

The rule of is pendens applies to transfers after 
the decree nisi ina mortgage suit and before the 
institution of proceedings by the decree-holder to get 
the decree made absolute or for bringing the pro- 
perty to sale. 

The language of section 52 is wide enough to include 
a lease, and there is no difference in principle between 
a lease for agricultural purposes and a lease for any 
other purpose, z 

Under the terms of section 52 the ‘question of 
ordinary management does not arise, nor isa lease 
of waste land, with the option of either cultivating it 
or keeping it under grass, an ordinary and reasonable 
incident of interim beneficial enjoyment which would 
avoid.tHe application of the section, 7 
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Obiter In the Central Provinces even an ordinary 
tenant acquires an interest in his holding, which, so 
Jong as he pays his rent and has lineal heirs, is 
permanent. DHIRAJ SINGH v. Dina Natu, 6 N. L. R. 


140 288 


— - S. 52—Lis pendens — 
Application of the rule to a suit for a money-decree. 
In a suit for a money-decree against the 

representatives of a deceased person “the whole 

estate of-that person is not “directly and specifically 
in question” within the meaning of section 52 of the 

Transfer of Property Act. That section was 

not intended to tie up the immoveable pro- 

perty of a deceased person in the hands of his 
legal representatives and to prohibit them from 
alienating any part of it while ordinary money 
` claims against the deceased were being prosecuted 

‘in Court, 

Bazayet Hossein v. Dooli Chand and Mahomed Wajid 

v. Tayyuban, 4 C. 402; 5 I. A. 211, considered. 

Ram Dhun Dhur v. Mohesh Chunder Chowdhry, 9 C. 

406; 11 C. L. R. 565, approved. Maune Ta Pan v. 

MAUNG Po Tuaw, 3 Bur. L. T. 115 1208 


- S. 55 — Purchase-money 
not paid —Vendee entitled to possession— Vendor's lien 
for unpaid purchase- -money. 

According to the provisions of the Transfer of Pro- 
perty Act, a vendee is entitled to possession even 
though the purchase-money is not paid and the vendor 
is entitled to have a statutory charge on the property 
for unpaid purchase-money. 

Baijnath Singh v. Paltu, 3C A. 125; A. W. N. (1908) 
38; 5 A. L. J. 96; Shib Lal v. Bhagwan Das, 11 A. 244, 
doubted. 

It is not open to Courts of this country to introduce 
and enforce equities modifying the provisions of the 
statute law. 

Webb v. Macpherson, 30 T. A, 238; 13 M. L. J. 389; 

.5 Bom. L. R. 838; 8 C..W. N. 41; 31 C. 57, referred to. 

VELAYUTHA CHETTY v. GOVINDASANI, 1M. W.N. 637; 
9 M. L. T. 108 36 


- —-s. 55 (I) (f)—Mort- 
gagee selling under power of sale—Possession how 
given— Obstructive conduct of tenants does not affect 
possession. 

‘A mortgagee of land with an inhabited house there- 
on sold the property in virtue of his power of sale. 
The purchaser after paying a certain sum as earnest 
money refused topay the balance of the purchase- 
money and claimed back what he had paid because 
the tenantsof the house reiused to recognise either 

party as theirlandlord and to pay rent. Under the 

Daka nee the purchaser contended that the 

vendor could not give him effective possession 

of the property: 

Held, that the vendor could give effective possession 
of ‘the property. SuLIMAN “ARMED v. PALANEAPPA 


Curry, 3 BUR. L. T. 29 605 
—_———_———— sS. 55 (I), cl. (b)— 
Contract Act (TX of 1872), s. 69—Payment of Gov- 
ernment revenue by party interested in saving pro- 
per ty—Private sale of property—Liability of vendor 
— Contribution. 
Where platutiff, who was interested in saving 
property from sale for non-payment of Government 
revenue, paid the revenue and the property was in 
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the meantime sold by the owner, the liability of the 
vendor for payment of Government revenue having 
accrned duc before the sale: 

Held, that the person paying the revenue was en- 





titled to be re-imbursed by the vendor. DANTALYRI 
RAGAYARAJU v. KANJALURI RamaAsawmy, 9 M. L. T. 
108 435 
—- ————— sS. 55 (2) 91 
—— s.55(5)(b) 804 


—— ss. 55, sub-sec.6 
(10)— Sale—Lien of purchuser on money paid by him 
—Recision of contract— Purchaser claiming to have 
sale completed— Charge. 

Section 55, sub-section 6, clause (b), of the Transfer 
of Property Act, applies to the case of the sale having 
fallen through and the purchaser consequently acquir- 
ing right to get back his money, and not to the 
case where the purchaser has paid the money in 
performance of his contract and claims to have the 
sale completed. ABDUL KHADIR MAHAMUD v. MAMMAD, 
1 M. W. N. 592; 8 M. L. T. 861 144 


——— — sS. 55 (6) Ka a a : 
charge—Invalid sale. 

Where a sale is wholly invalid, the vendee has no 
charge upon the property for the purchase-money 
paid “by him. 

Kurri Veera Reddi v. Kurri Bapireddi, 29 M. 336; 
1 M. L. T.153; 16 M. L. J. 895, referred to and ap- 
proved. 

Lal Chand v. Lakshman, 28 B. 466 at p. 470; 
6 Bom. L. R. 510, referred to and distinguished. 
MUTHU GOUNDEN v. HELLAPPA GOUNDEN, SM. L. T. 
464 1089 
ss. 58, cis. (a)ana 

(C), GO—Relation of debtor and creditor—Sale or 

mortgage —Re-purchase—Limitation, 

Prima facie an absolute conveyance, in which there 
is nothing to show tbat the relation of debtor and 
creditor should exist between the parties, does not 
cease to be a conveyance so as to be commuted intoa 
mortgage merely because there isa right to re- 
purchase the property. 

Bhugwan Sahai v. 
17 I. A. 98, followed. 

Alderson v. White,2 De. G. andJ.97 at p. 105; 4 
Jur. (N. s.) 125 ; 6 W. R. 242, followed. 

The test to apply is whether the relation of debtor 
and creditor subsists between the parties. If the 
relation does not exist, the transaction does not fall 
within the general definition of mortgage in section 
58 (a) of the Transfer of Property Act and, therefore, 
cannot be regarded as a mortgage by conditional sale 
within section 58 (c). 

A right of re-purchase is lost if it is not exercised 
within the stipulated period and limitation in such 
cases does not begin to run from the dateof refusal 
to re-sell. 

Where a transaction was spoken of by the wit- 
nesses asa sale with a condition for re-purchase and 
there was nothing in the evidence to show that the 
relation of debtor : and creditor subsisted between tko 
parties: 

Held, that the transaction between the parties not 
being a mortgage but asale with a condition for 
re-purchase, the principle of section 60 of the Trans» 
fer of Property Act had no application to it. Maune 
Tua Dun v. Maune Mya Gv, 8 Bor. L. T. 186 981 
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—— ——-— S. 59 Meaning of attos- 
tation 1119 
——--— S. 60 153, 707, 

981 
—— S. 68 576- 


S. TO—Mortgage acces- 

sion 828 
—— ——— S. 76—Liability of mort- 

-gagee to pay enhanced Government Revenue 845 


—— sS. 83 4 


-—___- — — SS. 83, 84--Tender— 
Deposit of mortgage amount in Court-—Refusal of 
mortgagee to accept the amount—Withdrawal by 
mortgagor —Suit for redemption of mortgage—Right 
lo cessation of interest—Costs of suit 
‘In the case of a tender of the mortgage amount by 

the mortgagor to the mortgagee, continued readiness 

to pay is necessary for the cessation of interest. 

Section 84o0f the Transfer of Property Act pre- 
supposes the continuance of the deposit to justify the 
claim for cessation of interest. 

Where a mortgagor deposited the mortgage amount 
into Court under section 83 of the Transfer of Pro- 
perty Act, whereupon notice was issued to the mort- 
gagee, who refused to receive the money and the 
mortgagor thereon withdrew the deposit from Court: 

Held, in a suit for redemption, that the with- 
drawal of the amount by the mortgagor dis- 
entitled him to cessation of interest from the date of 
deposit. 

Gyles v. Hall, 2 Peere Williams 878; Kinnaird v. 
Trolloppe, 42 Ch. D. 610 at p. 618; 58 L. J. Ch. 556; 60 
L. T. 892; Bank of New South Wales v. O'Conor, 





14 A. C. 278 at p. 284; 58 L. J. P. C. 82; 60 L. T. 467; 
88 W. R. 465; Velayada Naicker v. Hyder Husain 
Khan Saheb, 33 M. 100; 6 M. L. T. 262; 3 Ind. Cas. 


729, referred to. 

Ta such a case the mortgagee is not disentitled to 
his costs of suit merely because he claimed a larger 
amount than he’ was entitled to. 

Cotterell v. Stratton, 8 Ch. 255; 28 L. T. 218; 42 L. J. 
Ch, 417; 21 W. R. 234; Kinnaird v. Trolloppe, 42 Uh." 
D. 610 at p. 618; 58 L. J. Ch. 556; 60 L. T. 892, re- 
ferred to. KRISHNASWAMI CHETTYAR v. THIPPA RAMA- 
SAWM Onerryar, 9 M. L. T. 121; 2 M. W. N. 89 763 


—— S. 84 4, 763 
—— s. 85 129, 216 
S. 85— Omission to make 


1199 
— ss. 85, 88— Mortgage 

—Necessary parties —Notice— Registration—Burden 

of proof. 

Wherea Hindu father and his sons are members 
ofa joint family anda mortgage is effected by the 
father alone in respect of the joint family property, 
in a suit by the mortgagee the sons must be included 
with the father, provided, however, the mortgagee 
‘suing has notice of the sons’ existence and interests. 

Ramasamayyan v.. Virasami Ayyar,’21 M. 222, 
Palani Goundan v. Rangayya Goundan, 22 M. 207 
and Ram Nath Rai v. Lachman Rai, 21 A. 198, relied 
upon. 

The burden of proving that the mortgagee had 
such notice lies upon the song. 


puisne-mortgagee party 
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Ram Nath Rai 21 A. 198, 
followed. 

Registration is notice to all subsequent purchasers 
or incumbrancers of the same property. 

+ Lakshmandas Sarupehand v. Dasrat, 6 B. 168; 
Janki Prasad v. Kishan Dat, 16 A. 478, referred to. 

This doctrine of constractive notice cannot be 
extended to others besides subsequent purchasers or 
incumbrancers. 

The registration of a partition deed between tho 
father and the son subsequent to the deed of mort- 
gage does not operate as notice to the mortgagee of 
the son’s right in the property. TATYARAO V, PUTAPPA, 


v. Lachman Rai, 





12 Bom. L, R. 940 633 
——_———_ —— sS. 86 339 
S. 88 633 


— —— — S. 90—Mortgage decree — 
Proceeds of the sale of mortgaged property—Appro- 
priation—Costs —Principal and interest. 

There is no rule that the proceeds of the mortgaged 
property sold under a decree for sale shall be applied 
in the first place towards the principal and interest 
and shall be applied towards the payment of costs 
only after the satisfaction of the principal and 
interest. 

Ram Lal v. Silchand, 23 A. 489, followed, 

Maqbul Fatima v. Ialta Prashad, 20 A. 528, 
distinguished, Jaswant Ral v. SADIQ ALI 32 


——— SS. 92 and $3-—4p- 
plication to pay redemption-money after the time 
allowed by the preliminary decree—Duty of mort- 
gagee to proceed under section 93— Efect of failure to 
do so. 

The principles of sections 92 and 93 of the Transfer 
of Property Act must be followed in mortgage suits 
even in places wherethe Act is not in force. 

The proviso to section 93 gives a discretion to tho 
Court to extend the time for payment and the proviso 
applies not only to an application made within the 
period fixed under section 92 but also to an applica- 
tion made after that time has expired. It extends up 
to the time of the passing of any order of the nature 
contemplated by the section. 

Pendency of appeal by the mortgagee is sufficiont 
reason for delay in payment by the mortgagor. 

- Nandram v. Babaji, 22 B. 771, followed. 

Vallabha Falujah Rajah v. Vedapur atti, 19 M. 40, 
dissented from. Maune Aune BAN v. MA Nan, 3 
Bor. L. T. 134 961 
—— —_— 55, 92, 93—Usujruc. 

tuary mortgage — Eatension of time for payment after 

decree—Good cause—Foreclosure. 

Where a decree is passed for the redemption of 
lands held in usufructuary mortgage and a date fixed 
for redemption, and the mortgagors apply for 
extension of time for payment on the grounds of 
poverty andthe difficulty of raising money during 
the pendency of an appeal by the mortgagees, they 
are entitled to an extension of time if they ‘show good 
cause. 

In deciding whether good cause for extension of 
time has been shown, all the circumstances of the 
case must be looked at. Thus, where the mortgagor 
tendered the mortgage- -money to the mortgagee prior 
to suit, which was instituted in consequence of the re- 
fusal to atcept it on the part of the mortgagee who 
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claimed to have bought it outright and an appeal had 
been filed by the mortgagee against the decree for 


redemption, and in asking for extension of time the 
mortgagor alleged poverty and difficulty of raising 


money pending the appeal, it was held that a good. 


case for extension of time had been made out. MAUNG 
Pys v. Ma Trav, 3 Bur, L. T.2 592 
—_ 592, 961 


s. 93 
— ———— s. 106 362 


——- — S. 1I07—Lense in writing 
registered—Signature of lessor, if necessary to operate 
as lease—Lease signed by lessee only -- Whether lessee 
can deny his liability. 

The registered instrument referred to in section 107 
of the Transfer of Property Act need not necessarily 
be signed by the lessor.- , 

If such instrument is signed by the lessee only, he 

. is not precluded from denying his liability there- 

under. - 

Turaf Sahib v. Eusuf Sahib, 30 M. 322; 2 M. D. T. 
270; 17 M. L. J. 395, Kaki Subbanaidu v. Muthu 
Rangayan, 32 M. 532; 6 M. L. T. 175; 4 Ind. Cas. 
1039, overruled. d 

Nandlal v. Hanuman Das, 26 A. 368; A. W.N. 
(1904) 46, Kashigir v. Jogendro Nath Ghose, 27 A. 136; 
A.W. N. (1904) 189; 1 A. L.J. 516, Beni v. Puran 
Das, 27 A. 190; A. W. N. (1904) 212 and Nilmamud 
Sarkar v. Bowl Chandra Das, 14 ©. W.N. 73; 100. L. 
J. 555; 2 Ind. Cas. 994, dissented from. 

` Per White, C. J. (Ayling, J. concucring)—If a re- 

gistered instrument signed by the lessee and accepted 
by the lessor is nota lease, the mere fact that the 
instrument is signed by the lessee does not preclude 
him from denying his liability thereunder. 

Por Krishnaswami Iyer, J—If no lease is created by 

` the instrument because the lessor’s signature is 

wanting anditis signed only by the lessee, the question 

“ of the lessee’s liability depends upon the existence of 

consideration for his undertaking to pay. If the 
lease isthe consideration, it fails because no valid 
instrument has been executed by the owner of the 








property. Ifthe lessee had obtained possession of : 


the property, he would be liable as for use and occu- 
pation, and his covenant to pay would be evidence of 
the measure of his liability. 
been obtained, the signatory to the instrument is not 
liable merely because he has covenanted to pay. 
AJAM SAHIB v. MEENATCHI DEVASTANANM, 1 M. W. N. 
766; 8 M. L. T. 437 ; 21 M. L. J. 202 668 F. B. 

—— —— s. 108 725 


— S., 108 — Landlord and 
tenant—Vacant possession not delivered to the land- 
lord—Ewercise of option to terminate tenancy. 

The defendant rented a godown for one year for the 
storage of the-bags of sugar. During the tenancy the 
godown was damaged by fire. From the time of fire 
the sugar was abandoned by the defendant to his 
insurers and a written notice was given to the plain- 
tiffs landlords that the Jefendant had exercised his 
option to terminate the tenancy. The plaintiffs 

` replied that asthe godown was fall of his salvage, it 

was in his eccupation and he was, therefore, liable for 

` rent: . 

Held, that the abandonment to the insurers by the 

- defendant was effected for his benefit, and in the 

- absence of evidence that the insurers keft the sugar 
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in the godown in spite of protests by the defendant, 
the latter must, as between him and the plaintiffs, be 
taken to have been in. occupation, either under his 
original tenancy or under a similar one resulting 
from his holding over. 

The defendant could not exercise under section 108, 
Transfer of Property Act, his option to terminate the 
lease until he put the landlords into possession of the 





godown. SIDICK HAJI Hoossin v. BRUEL AND Co., 12 
Bom. L. R. 1055 1049 
-—— S. 108 (e) 471 
————. Sa 108 (f) 1158 
——-. SS. III, I16—Lease 


—Covenant for re-entry—Eupress—Non-pryment of 
rent-—Forfeiture. 


Tf a clause ina lease is so expressed that it can 
only be read as reserving the right of forfeiture to the 
landlord in ce: tain circumstances, that,is sufficiently 
express within the meaning of the law. 

Where there is a covenant for re-entry on breach 
of the conditions of the lease, the non-payment of 


rent operates as a forfeiture of the lease. Mussa 
KUTTI v. RANGACHARIAR, 8 M. L. T., 238 309 

———— s. 116 309 
—— —-—_ —- §. 123 38 


— —_— sS. 123—Deedi of gift — 
Attesting witnesses—Donor’s signature not witnessed 
by attestators—Validity of gift. 


A deed of gift attested by witnesses, who did 
not themselves see the donor sign, is not legaily en- 
forceable. 

Shama Patter v. Abdul Kadir Ravuthan, 31 M. 215; 
2M. L. T. 300; 18 M. L. J. 219, followed. Mali 


: PATTI Pepa, In re, 9 M. L. T. 57 


38 
33 


— s. 129 
——_———__ Ss. 130, 137 
Trespass. See PENAL CODE, s. 447. 


Trust. See BANKER AND Customer; CHARITABLE 


TRUST. 


for a specific purpose—Trust not exhausting 
estate—Residue—Trust created by operation of 
law E 63 


Creation of trust—Abandonment of office by 
trustees—Acquiescence—Adverse possession — Action 
in. 


Where persons, who originally acted as trustees of 
a temple, were found to have abandoned the office in 
1858, and since then the plaintiffs were found to have 
been exercising the powers and performing the duties 
of the trustees: 


Held, that the presumption was that plaintiffs 
acquired title to the officeof trustees either with the 
acquiescence of their. predecessors or by adverse 


possession. MUsILI NAIDU v. NATARAJA CHETTYAR, 
8 M.L. T. 435; 1 M. W. N. 826 132 
Trusts Act (li of 1882), S. 2 750 














- sS. 91 520 
——-—— Schedule 750. 


Vol. Vill] 


Trustees—Form of trust, alteration of—Power 
and duty of Court 750 





—_ Grant of letters of administration for 
whole property 659 
Village tank — Common property 








—— and Mortgagees Powers 

Act (XXVIII of 1868), S. 43—Trusts Act 
(II of 1882), s. 2 and Schedule—Irustees—Form of 
trust, alteration of—Power und duty of Court. 

Section 43 of the Trustees and Mortgagees Powers 
Act (XXVIII of 1866) does not apply to trustees, 
because the word “trustees” has been deleted in the 
said section by the Trusts Act II cf 1882. But even 
if it applies to trustees, the Court cannot, under it, 
do more than give advice or directions. 

Where a trust-deed, relating toa charitable trust, 
directed the income of the trust property to be 
spent in a particular way for the relief of the poor 
and the trustees applied to the Court for sanction to. 
utilise the income ina way which they considered 
better and more useful: ` 

Held, rejecting the application, that the duty of 
the Court is to give effect to the charitable directions 
of the founder, assuming them not to be open to 
objection on the ground of public policy, and not to 
consider whether those directions are wise or whether 
a more generally beneficial application of the testator’s 
property might not be found. Sir CURRIMBHAI 
Esraniw, In re, 12 Bom L. R, 1040 75 


Under-proprietary rightS—Sale of— 
Birt deed—Reservation of annnal rent 5 








_ ~ facts necessary to establish 

—Subd-Settlement Act (Oudh XXVI of 1866), R. 10— 
Provisions in the rule not exhaustive —Acknowledg- 
ment of under-proprietary right sufficient to establish 
it. 

The provisions of Sub Settlement Act (Oudh 
XXVI of 1866) are not necessarily exhaustive and 
an under-proprietary right canalso be esteblished 
by evidence of some specific grant or by an ac- 
knowledgment by the superior proprietor. 

Maharaja Jagat Jit Singh v. Suraj Bakhsh, 8 O.C. 
145, Raja Bhagwan Baksh Singh v. Muzhar Hussain, 
9 O. 0. 167, Murad Bakhsh v. Raja Mumtaz Ali Khan, 
40. C. 31, Widow of Shunker Sahai v. Rajah Kashi 
Pershad, 4 1. A. 198, referred to. Suro GRNULAM 
BINGH v. HAUSILA SINGH 407 
n Prescription — Revenue 

Court, adverse order passed by, effect of—Landlord, 

order passed in absence of, efect of— Assertion of 

under-proprietary right by a tenant against the 
landlord—Adverse possession. 

Where an order of a Revenue Court had 
been passed, in the absence of the landlord, in favour 
ofa tenant, directing an entry of his name in the 
Revenue papers as under-proprietor, it could not be 
any evidence of assertion of under-proprietary right 
so as to set time running against the landlord. In 
order to enable the tenant to acquire under-proprietary 
right by prescription, the tenant must show that he 
“put forward a claim to such right to the knowledge 

` of the landlord and that an adverse order was passed’ 
by the Court in his presence. ` 

Harnandan v. Raja Bhup Indar Bikram Singh, 4 
0. C. 207 and Hardayal v. Udit Narain Singh, 8 O. O. 
80, referred to. SUBH KARAN SINGH v. SITLA BAKNSH 
SINGH O. O, 710 
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———Sir and Nankar rights, 
—Claim for under-proprietary rights not made at 
regular settlement—Sub-Settlement Act XXVI of 1866 
—Lstoppel—Lindlord accepting mortgage of non- 
transferable holding, effect of. 


Where a person at the time of regular settlement 
of the province of Oudh claimed certain land as sir 
and also certain nankar rights and was decreed by 
the Settlement Courts only heritable and nou-trans- 
ferable rights, subject to the payment of a fixed 
amount of rent: Held, that he could not subsequently 
claim under-proprietary rights with respect to the 
same land. 

Iitappan v. Manavikrama, 21 M. 153, referred to. 

Where a landlord accepts from a tenant mortgage 
of his non-transferable holding or brings a suit for 
arrears of rent styling him in the plaint as an under- 
proprietor, there can be no estoppel in law unless the 
person pleading it can show that by such action of 
the landlord he has been made to alter his position to 
his detriment. Marku Lat v. Monammap Man, 691 


U. P, Land Revenue Act (III of 
18901), S. 233 (K)—Partition — Irregularity 
in entertaining application—Swit in Civil Court— 
Jurisdiction—Res judicata. 


Any exercise of jarisdiction by a Civil 
Court, which would disturb or in any way affect 
the distribution of land made by partition, is 
barred by section 238 (k) of the Land Revenue 
Act, 1901, no matter whether a question of title or 
any other question is raised in the suit. 

Muhammad Sadiq v. Laute Ram, 23 A. 291; A.W.N. 
(1901) 86, followed. 

Khasay v. Jugla, 28 A. 432; A. W. N. (1906) 79; 
Muhammad Jan v. Sadanand Pande, 28 A. 894; A. W, 
N. (1906) 30; 3 A. L. J. 43, distinguished. LacuMan 
Das v. Hanuman PRASAD, 7 A. L. J. 1156 807 


———_———_—- S. 233 (k)—Partition 
proceedings—Guardian of minor not representing 
minors case in the Revenue Court—Suit in Civil 
Court barred. 


The mother of a minor was appointed his guardian 
ad litem in a partition proceeding. Sho was given 
an opportunity but she did not represent the miror’s 
case in the Revenne Court, and pending the partition 
proceeding, she filed a suit in the Civil Court: Held, 
that the suit was barred by section 233 (hs) of the 
Land Revenue Act (ILL of 1901). 

Khasay v. Jugla, 28 A. 482; A W. N. (1995) 79; 
Awadh Bihari Lal y. Ishri Prasad, A. W.N. (1997) 172; 
4A. L. J. 662, referred to. ABHAL SINGH V. INDERJIT 
SINGH, 7 A. L. J. 1169 822 


Municipalities Act (I of 1900), 
ss. 87 (5), 149, 152—Niegal notice—Convic- 


tion. 


Section 87 of the Municipalities Act of 1900 is 
not intended to empower a Board to requiro a 
man to pull down his house, though the house 
may have been standing for 50 years or moro. 
Jf the Board have no power to issue a notice undor 
section 87, it cannot be considered a notice nader 
that section and the provisions of section 152 do 
not apply. For disobeying a notice of the above kind, 
a convictien under section 149 of the Act is illegal, 
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Alopi Din v. The Municipal Board of Allahabad, 
A. W. N. (1907) 2; 4 A. L. J. 8; Hyam v. The Calcutta 
Corporation, 10 C. W. N. 1004; 3 C. L. J. 571; 3 Cr. L. 
J. 465; 83 C. 646, referred to. RAM DAYAL v. EMPEROR, 
7 A. L. J. 1075 569 


a ss. 149, I52 569 
Usufructuary Mortgage. See Mort- 
GAGE. 


Vakil’s right to appear before High Court in 
its extraordinary civil jurisdiction 724 





‘Valuation against whole foreclosure decree 

1125 

—— ——— of suit—Suit for redemption— Value 

of subject-matter . ' 464 

Suit for redemption of 
97 











mortgage 
Toen Suit by trustee for re- 

moval of co-trustee—Misappropriation—Removal— 

Value of trust property determines jurisdiction 














-Appeal—Mortgage—Redenp- 
tion suit—Suits Valuation Act (VIL of 1887), s. 11— 
Jurisdiction of Court. 

The words ‘over-valuation’ 








and ‘under-valuation’ 


in section 11 of the Suits Valuation Act, 1887, refer. 


to those cases only in which the valuation is 
discretionary. When plaintitf cannot, at his discretion, 
fix a value for the suit, the section has no application. 
The plaintiff mortgaged his house to defendant No. 1 
but himself remained in possession. Thereafter, in the 
absence of plaintiff, an ew parte decree was obtained 
against him and in execution of that decree the house 
„was sold and purchased by defendant No. 2for Rs. 114 
without the knowledge of the plaintiff. Plaintiff sued 
for possession of the right to redeem the house: Held, 
that as in suing for his right to redeem the plaintiff 
was also suing for cancellation of the sale, the value 
_ of the suit was Rs.114. SANGA v. Mant, 214 P. L. R. 
1910 1043 


Varam patta—Liability for rent—Non-cultiva- 
tion—Default or negligence of tenant. f 
Where rent is payable in kind, the tenant is not 

liable to pay rent for non-cultivation, if it was nob 

due to default or negligence on his part. VEDACHELLA 

v. CHINIA, 1 M. W. N. 883 1099 


Vendor and purchaser—Mortgagee sell- 
ing under power of sale—Possession -how given— 
Obstructive conduct of tenants does not affect 
possession 605 

———Purchase-money not paid 

—Vendee entitled to possession—Vendor’s lien for 

unpaid purchase-money 364 


rer Sale—Lien of purchaser on 
money paid by him—Revision of contract—Pur- 
chaser claiming to have sale completed—Charge 

















= Sir land — Collector not 
bound to sanction transfer—Vendor directed to 
obtain sanction— Specific performance—“Consider- 
able portion” —Breach of contract—Damages 


. 1184 
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Action by purchaser for 
money paid twice over—Limitation—Limitation Act 
(XV of 1877), Sch. If, arts. 62, 115, 116—Misjoinder 
of defendants and causes of action—Civil Procedure 
Code (Act XIV of 1882), s. 28. 

An action by a purchaser to recover money paid by 
him twice over as the result of a mistake is governed 
by article 62 of Schedule II of the Limitation Act, 
and the period of limitation is 3 years from the date 
when the defendant received the purchase money. 

Hanuman Kamath v. Hanuman Mandur, 19 O. 123; 
18 I. A. 158, referred to. 

Krishnan Nambiyar v. Kannan, 21 M. 8, explained. 

The test as to the applicability of section 28 of the 
Civil Procedure Code is not whether the cause of 
action against the defendants is the same, but 
whether relief is sought in the same matter. 

Ayathurai Rowthan v. Santhumeera Rowthan, 31 
M. 252; 18 M. L. J. 288, referred to. KOWURI Basivi- 
REDDY vV. TALPAPARAGADA Nacamma, 1 M. W. N. 827 

1087 

_— Mortgage for balance oj con- 
sideration—Inability of vendor to put purchaser in 
possession of entire property—Reduction of considera- 
tion for mortgage pro tanto—Claim to portion of pro- 
perty sold, by third party--Power of purchaser to 
compromise with claimant— Whether vendor bound by 
compromise—Clause in conveyance that if damage 
was sustained for any other cause, vendor would 
not be responsible, whether sufficient to relieve ten- 
dor’s liability under s. 55 sub-s. (2), Transfer of Pro- 
perty Act—Transfer of Property Act (IV of 1882), 
s. 55 sub-s. (2)—Purchaser’s claim for expenses of 
litigation with successful claimant. 

Where a purchaser takes a conveyance and being 
unable to pay the whole of the consideration in 
cash, executes a mortgage security for the unpaid 
balance, and it subsequently transpires that the pur- 
chaser is entitled to a deduction from the price settled 
because the vendor is unable to transfer what he 
had agreed to sell, the consideration for the mortgage 
will also be reduced pro tanto. 

A purchaser may well compromise or refer to 























_ arbitration any adverse claim made upon him, which 


would be covered by the vendor’s covenant of title, 
without giving notice to the vendor of the claim on 
the proceedings, and he will be entitled to recover 
under the covenants the amount paid or awarded to 
be paid by him as compensation and costs to the 
claimant. 

Great Western Ry. Oo. v. Fisher, (1906) 1 Ch. 316; 
74 L. J. Ch. 241; 92 L. T. 104; 58 W. R. 297, referred 
to. 

The only qualification to the rule is that if the 
vendor has no notice of the claim and of the intention 
to compromise it, he would be at liberty to prove in 
defence that the claim was unfounded either ‘wholly 
or partially or that he could have made better terms 
than the purchaser, or that the purchaser made an 
improvident bargain, and in these respects he would 
have to bear the burden of proof. His position is 
worse if with notice of the claim he declines or fails 
to remove or contest it himself. He cannot then 
even allege any such ground of defence. 

Smith v. Compton, 3 B. and Ad. 407, referred to. 

Therefore, where the vendor was a party to the 
suit and quietly acquiesced in the adverse decision 
by the original Court, he cannot successfully turn 
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round and contend that the compromise, which took 
place between the claimant and the purchaser in his 
presence in the appellate Court and without any 
protest on his part, was improvident. 

In a conveyance, the vendor declared that he had 
not made any gift etc. of the property and that if on 
account of any such encumbrance any damage was 
sustained hy the purchaser, the vendor would indem- 
nify him. This was followed by a clause that if damage 
Was sustained from any other cause the vendor 
would not be responsible therefor: 

Heid, that this clause was not comprehensive enough 
to negative the liability of the vendor, which he may 
incur, by reason of the breach of the covenant im- 
plied, under section 55 sub-section (2) of the Transfer 
of Property Act, to the effect that the seller must be 
deemed to have contracted with the buyer that the 
interest he professed to transfer subsisted and that 
he had power to transfer the same. 

When reliance is placed upon an express contract 
to exclude the operation of the statute, the contract 
to be binding must be expressed in plain and 
unambiguous language; ifthe vendor uses expressions 
reasonably capable of misconstruction or if he uses 
ambiguous words, the purchaser may generally 
construe them in the manner most advantageous to 
himself. 

Seaton v, Mapp, 2 Collyer, 556, at p. 562, relied upon. 

Where an action is brought against the purchaser 
by a person with superior title, and the former 
compromises by paying money, he is entitled in an 
action upon the covenant for title to recover the 
whole sum so paid and his costs, from the vendor. 

But this principle is inapplicable to the case 
where the litigation expenses he incurred wero 
caused in a large measure by the exaggerated claim 
of the person with superior title, for which his 
vendor was in no way responsible, and he volun- 
tarily gave up costs which in the event of ulti- 
mate success he might have been awarded, and 
he had realized a substantial amount as profits 
from the portion of the property which he obtained 
from his vendor though he finally lostit. In such 
a case, there will be no failure of justice if the 
Court refuses to allow him any damages in the 
shape of litigation expenses against the vendor. 
DIGAMBAR Das v. NISHIBALA DEBI 91 
—— ~ Personal covenant to pay— 

Covenant to pay before Sub-Registrar—Tender and 

refusal—Breach of contract in writing registered— 

Transfer of Property Act (IV of 1882), s. 55 (5) (b) 

—Action for money—Limitation Act (XV of 1877), 

Sch. II, art. 116. 

Where, in a sale-deed, the vendee covenanted to 
pay the purchase money before the Registrar, and 
the same on being tendered was refused by the 
vendor, held, that an action for recovery of money 
was not governed by article 116 of Schedule II of the 
Limitation Act, 1877, in so far as the personal remedy 
is concerned and that the action cannot be sustained 
as on a breach of contract in writing registered. 
VYTHINATHA ÅIYAR Y. BHEEMACHARIAR, 9 M. L. T. 136 

804 
-— Sale— Consideration — Sale 
complete without payment of full consideration— 
Arrangement that vendee should pay part considera- 
tion to a third person—Third person surety for pay- 
ment of vendors’ debt to their creditor—Vendee’s 
Ld 
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sut for possession—Lien—Lien of surety not in 
possession—Agent, surety is mot, 


The vendors of certain property received a part of 
consideration themselves and agreed that the vendee 
should pay the balance to a third person who was a 
surety for the vendors for the payment of a debt to 
their creditor. This arrangement was recited in the 
sale deed with the consent of the vendors, the vendee 
and the surety. The vendee not being given posses- 
sion of the property sued the vendors for possession. 
The defence was non-receipt of full consideration and 
a lien to the extent of consideration not received: 

Held, (1) that the sale was complete and binding, 
and that the vendors could not resist the claim. 

(2) thatthe surety and not the vendors were en- 
titled to claim the unpaid balance; 

(3) that the surety was not an agent of the vendors 
but was moro than an agent; 

(4) that the vendors had no lien; 

(5) that the surety also had uo lien as he was not 
in possession of the property; 

(6) that even if the surety hada lien, ho should 
have asserted it himself and that the vendors could 
not assert. it on his behalf or take over his lien and 
act as if it were their own lien. Mauna Dap v. 
Gautam, 20 P. L. R. 1911 674 


Village site, meaning of 312 


Wager —Guarantes —Conditional promise—Agree. 
ment to advance money for litigation—Considera- 
tion—Public policy 500 


——Obligation to pay or receive differences on 
the happening of a particular event—Event not 
happening—Whether contract void 


Wagering contract—Payment of differ. 
ences—Test—Re-sale 1051 


ani AN Principal and agent — 
Money paid by agent on behalf of principal on 
wagering contract—Liability of principal 783 


Waiver—Pre-emption — Suit for possession ag 
mortgagee—Subsequent suit for pre-emption 155 


—Default in payment of instalments—Action 
for recovery of last two instalments—Stipulation 
for payment of all future instalments in defanlt of 
any one instalment —Limitation 510 


132 


of right —Pre-emptor taking active part in 
negotiations for sale in favour of vendee—Waiver 





>. 








— of objection to notice 











246 

Wajib-ul-arzZz—Cess -Sanction of Government 

689 

— Zemindari Wajib-ul-arz — Village 

Malgozars 276 
Wakf. See MUHAMMADAN Law. 

Water-ceSS. See Mapras Act (VII or 1865), 

sl 67 


Water-cess levied by Government 
from zemindar for irrigation of tenant’s land—Con- 
tribution—Right of landlord to recover from tenant 
—Sanction of Collector . 
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s alionation by—Partial surrender of estate 
in favour of reversioners—-Suit for possession by 
reversioner 55 


See Custom ; HINDU Law. 








~——Alienation by widow not binding on re- 
versioners—Validity of alienation daring widow- 
hood —Re-marriage of widow, effect of, on alienee’s 
rights 


Will. 


Chenab Colony—Tenant of peasant class— 
Customary Laww—Succossion — Self-acquired pro- 
perty—Will given effect to by Revenue authorities 
—-Suit to contest Will—Government not necessary 
party 


Construction—Clear and unambiguous terms— 
Extrinsic evidence 


See HINDU Law; MUHAMMADAN Law. 











Disposition of impartible Zemindari—Validity 
332 





Letters of Adminisiration-- Suit by widow— 
Legatee made party—Subsequent grant of Letters 
of Administration—Suit by legatee—Whether doc- 
trine of res judicata applicable 28 





Operation—Validity — Competency to make 
Will under Muhammadan law 834 


s admissibility of, in evidence without probate — 
Muhammadan Law—Taking out probate not obliga- 
tory—Probate and Administration Act (V of 1881), 
3..4—Succession Act (X of 1865), s. 187—Hindu Wills 
Act (XXI of 1870), s. 2. : 
There is no legislation in force requiring probate 

to be ‘taken of a Mahomedan’s Will. It, therefore, 

follows that such a Will should be admitted in evidence 
though there is no probate; and the Court will 
determine whether it is duly proved in the suit in 
whioh it is sought ‘to be made evidence. 

Fatma v, Shaik Essa, 7 B. 266, dissented from. 

Shaik Moosa v. Shaik Essa, 8 B. 241, followed. 
Sakina Bises v. Manomen ISHAK, 87 C. 839; 15 C. 
W. N. 185 655 


Application for probate—Caveat—Caveat by 
judgment-creditors of testator’s son, beneficiary under 
the Will—Persons ‘claiming an interest in th2 estate 
of the deceased.’ 

The judgment-creditors of the son ofa testator, 
who have attached his property, are persons ‘claim- 
ing an interest in the estate of the deceased’ testator, 
aud are entitled to oppose an application for probate 
of the Will by the son, who isa beneficiary there- 
under. 

In re Nilmoney Singh: Umanath Mukopadhya v. Nil- 
money Singh, 6 C. 429; Kishen Dai v. Satyendranath 
Dutt, 28 C. 441, followed. ARAKAL BASTIAN v. 
NARAYANA IYER, 1 M. W. N. 818 351 


Bequest in favour of the Collector of a District— 
Whether bequest in favour of Government—“ Collector,” 
meaning of —Legatee—Beneficiary — Trustee — Lost 
Will— Will traced to the testator’s possession—Not 
coming forth at his death—Presumplion —Revocation 
—Evidence—Declarations of testator that he had 
revoked the Will not admissible—Probate and Ad- 
ministration Act (V of 1881), ss. 21 and 41—Legatee 
interested only in a portion of the testator’s property 
—Grant of the Letters of Administration for the 
whole property— Court Fees Act (VII of 1870), s. 19 
I (1)—Cowrt-fee not paid—Application can be heard, 
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Section 19 I (1) of the Court Fees Act is no bar to 
the heaving of an application for the grant of probate 
or Letters of Administration if proper Court-feo has 
not been paid. If the petitioner undertakes to pay 
snch Court-fee as may be found due if his application 
is accepted, the Court will hear the application. 

A Will provided: “The executrix will pay out of my 
estate into the lands of the Collector of Lucknow 
Government promissory-notes of the value of- 
Rs. 100,000. The sail Collector will realise 
for ever and anon’ the interest on thoso 
potes,... .. will establish an educational institu- 
tion or school in my...Lalta Prasada walla 
house and pay out of the interest ..monthly for the 
expenses thereof,...will pay out of the balance....., 
monthly for the expenses of...... two shivalayas...... If 
it is considered necessary to modify in any way these 
expenses, the said Collector will do so .. ..The said 
educational institution shall be named—School. The 
Collector shall have full power in the management and 
working of the said School. For the purpose of building 
a house...... for the School.... .the executrix shall pay 
into the hands of the said Collector Rs. 2,500 out of 
my estate”. , 

Held, (1) that the provisions of the Will were not 
vague or indefinite and that the bequest was in 
favour of a specified or definite person. 

(2) that the bequest was not made in favour of 
Government but in favour of the “Collector of 
Lucknow”, meaning the person who for the time 
being held the office of the Deputy Commissioner of 
the Lucknow District. 

(3) that although the interest of the Deputy Com- 
missioner under the Will was not a beneficial interest 
but merely that of a trustee, the administration of 
the whole or of any portion of the property could, not- 
withstanding section 21 of the Probate and Adminis- 
tration Act, under section 41 of the same Act, be 
granted to the Deputy Commissioner in view of the 
safety of the estate and of the probability that it will 
be properly administered. ` 

(4) that atestator’s declarations, alleged to have 
been made by him at various times prior to his death 
that he had revokedand destroyed his Will, are not 
legally admissible in evidence to prove the actual 
fact of the destruction of the Will. 

Staines v. Stewart and Jones, 2 Sw. and Tr. 320; 
81 L. J. P. 10; 8 Jur. (x. s.) 440; 5 L. T. 457 and 
Keen v. Keen, (1873) 3 P. and D. 105, 29 L. T, 247; 
42 L. J. P. 61, referred to. 

(5) that although the general presumption of law 
is, that if a Willis traced to the testator’s possession 
and is not forthcoming at the time of his death, it 
has been destroyed by him, this presumption does not 
arise unless there is evidence to satisfy the Court 
that it was notin existence at his death. In all such 
cases the question to be determined before the raising 
ofthe presumption is whether the Will was or was 
not in existence at the time of the testator’s death, 
and where it is foand on evidence that after the 
testator’s death no bona fide search for the Will was 
made by an independent person and the depositories 
of the deceased were shortly prior to and after his 
death accessible to theonly person who was interested 
in destroying the Will, no such presumption arose. 

Welch v. Phillips, 1 Moo. P. C. 299 at p. 893; 48 R. 
R. 83; Sudgen v. Lord St. Leonards, 1 Pr. D. 134; 45 L. 
J.P, 49; 34 L. T. 372; 24 W. R. 60; Brown y. 
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Brown, 112 R. R. 815; 8 El. and Bl. 876; 27 L. J. Q. 
B. 173; 4 Jur. (N. s.) 163 ; Finch v. Finch, 1 P. and D. 
371; 36 L. J. P. 78; 16 L. T. 268; 15 W. R. 797; 
Podmore v. Whitton, 33 L. J.P. M. and A. C. 144; 
3 Sw. and Tr. 449 ; 10 Jur. (xN. s.) 756; 10 L. T. 7545 
3 W. R. 106, Allan v. Morrison, (1900) L. R. App. Cas. 
604; 69 L. J. P. ©. 141; Anwar Hossain v. ecr etary 
of State for India, 31 C. 885 and Shib Sabitri Prasad v. 
Lhe Collector of Meerut, 29 A. 82; 3 A. L. J. 747; À. 
W. N. (1906) 295, referred to Dmerury Comis- 
SIONER, LUCKNOW t, Tes KISHEN, 14 0. 0.14 695 


Construction—Gift to daughters—Gijt to sons of 
each daughter after her death—Death of one daughter 
leaving sons—Whether other daughter takes by sur- 
vivorship—Liberty to apply -Necessity of fresh suit— 
Construction of statutes—Hindu Wills Act (XXI of 
1870), s. 8—Succession Act (X of 1865), ss. 98, 100, 
102—Gift to class some of whom born after testator’s 
death— Gift valid as to those born during testator’s 
life-time. 





One of the clauses ina Will ran as follows:—“I 
direct my executors, after the death of my wife or of 
my son after her under 18 without leaving a son, to 
divide the whole of my estate between my daughters 
in equal shares to whom and their respective sons 
I bequeath the same, but should either of my 
daughters die without leaving any male issue sur- 
viving but leaving my other daughter her surviving, 
then the surviving daughter and her sons shall be 
entitled to the share of the deceased daughter or in 
the case of the death of either daughter leaving sons, 
the share of each daughter is to be paid to her son.” 

When the bequest to the daughters fell in, there 
were two daughters R and P and several sons of P, 
of whom three were born during the testator’s life- 
time. It was held by the High Court that each 
daughter took an absolute interest in a half share of 
the property, but the question whether the gift to 
the daughter was defeasible if either daughter died 
without male issue, was léft open, and liberty to 
apply was given to the parties. The Privy Council 
held that the daughters had life-interest only in 
equal shares and with benefit of survivorship between 
themselves, 

Subsequently P died, and one of her sons, who was 
born during the life-time of the testator, applied 
under the liberty reserved in the decree of the High 
Court: 

Held, that the question of construction could be 
properly decided on an application under the liberty 
to apply and that a separate suit for- that purpose 
was not necessary: è 

Held, also, that the three sons of P, who were born 
during the testator’s life-time, would take the half 
share of the estate in which P had got a life-interest 
but that the sons who were born subsequently did 
not take any share. 

Tf a subsequent Act brings into itself by reference 
some of the clauses of a former Act, the legal effect 
of that is to write those sections into the new Act 
just as if they had been actually written in it. 

Section 3 of the Hindu Wills Act, 1870, controls 
both the quantity and quality of the interest created, 
and in their natural and ordinary meaning include the 
capacity of a donee to take. 

dAlanga Monjori Dabee v, Sunamoni Dabee, 8 O. 687, 
referred to, 
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A gift toa class fails when the class cannot be 
ascertained within the period allowed by the rule 
against perpetuities. But when the class can be 
ascertained within that period, then the incapacity 
of some members of the class does not invalidate the 


- gift, and the other members may take. 


Leake v. Robinson, 2 Meriavale 363; 16 R. R. 168, 
distinguished. -Rapua Prasan v. RANIMONI Das, 16 
©. W. N. 118; 13 C. L. J. 183 1061 


——y construction of— Hindu Law —Achariya Purusha, 
devise by—‘Svikara nemanam’, meaning of —Adop- 
tion— Will recognizing a person as heir, and directing 
legatee to perform spiritual functions—Devise to a 
persona designata—Declaration as to invalidity of 
adoption—Specific Relief Act (I of 1877), s. 42. 

A Hindu testator, who belonged to the class of 
Achariya Purushas, by his last Will and testament 
made a ‘Svikara nemanam’ of appellant. ‘Lue Will 
recited that the appellant was the testator’s heir and 
was to perform the various religious and spiritual 
duties performed by the executant (who was an 
Achariya purusha) and receive the honours and 
emoluments attached to the same: 

Held, (1) that, apart from the question of the 
validity of the ‘svikara nemanam’ (adoption) of the 
appellant, the Will was valid and enforceable as a 
devise to a ‘ persona designata’. 

Nidhoomoni Debiya v. Saroda Pershad Mukerjee, 
3 I. A. 253; 26 W. R. 91, applied. 

Fanindra Deb Raikat v, Rajeswar Dass, 12 I. A. 72; 
11 C. 463, referred to. 

(2) that by the use of the words ‘svikara nemanam’ 
in the Will, the testator meant to make a nomination 
subject to all its legal consequences. 

A. S. No. 12 of 1903, referred to. 

(3) that while passing a decree, establishing appel- 
lant’s rights under the Will, it was discretionary with 
the Court to make or not a declaration against 
adoption of the appellant: 

Chinnasawmi Mudeliar v. Ambalavana Mudeliar, 29 
M. 48, distinguished. VENKATACHARIAR v. SADAGOPA 
Cuanrar, 1 M. W. N. 785; 9 M. L. T. 189 517 
Probate—Bequest to idol—Shebait— Executor by 

implication—Letters of Administration with Will 

annexed. 

Probate may be granted to a shebaitas being an 
executor by implication. 

Brojo v. Raj Kumar, 6 C. W. N. 810, relied upon. 

Where the estate was very small and Letters of 
Administration had actually issued in favour of the 
shebait, and the opposite party had no interest in the 
matter and could only embarrass the position if any 
concession were made in his favour, the High Court 
did not interfere with the decree of the District Judge, 
KALI CHABRAN v. ANNADA Kanra, 15 C. W. N. 1] 764 


Withdrawal of suit. See Cwin PROCEDURE 
Cone, 1882, s. 373. 





— Suit on promissory-note 
payable to bearer on demand 96 
—— —, effect of—Perjury 99 


Words and Phrases— : 


Acting together 842 
Alienate 834 
Any other sufficient cause 282 
As of right 1196 
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Words and Phrases-—contd. 
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Considerable portion 
Contentious 288 
Erecting a building 1050 
Final decree 736 
Gaddinashini 422 
Hindu 41 
a NANG euen 527 
Impossible 565 
Interests 1146 
Just and convenient 1191 
Just cause 133 
Kudi Miras 158 
May pronounce | 1096 
Mutual, open and current 
accounts E 141 
Natural Stream 67 
Now in possession 736 
Offence punishable with 
imprisonment wherever 
committed 383 
Old waste 736 
Other sufficient ground 868 
Owner 53 
Person interested 107 
Persons Claiming an inter-~ 
estin the estate of deceas~ 
ed 351 
Place 949 
Place Iawfully set apart 706 
Purchased 745 
Reasonable care 752 


Respectable persons in the 


locality 
Rights 


988 
1146 


Words and Phrases—concld. 


Svikara Nemanam 517 
Shall 869 
Sufficient cause 1156 


To be of good behaviour to 
His Majesty and to all his 
subjects 


Workman’s Breach of Contract Act 
(XIII of 1859), ss. I, 2, 4—Accused bound 
himself to work until re-payment of amount advanced 
—No advance on account of any work—Advance as 
loan. 


Where the accused, in consideration of an advance 
received from the complainant, bound himself to 
work for the complainant untilthe re-payment of the 
amonnt advanced: Held, that the advance was made 
not on account of ‘any work contracted to he 
performed, but as a Joan, and that the accused could 
not be proceeded against under the Workman’s 
Breach of Contract Act for breach of the contract. 

Proceedings of Madras High Court, 12th December 
1873,17 M. H. C. R. xxx, followed. Gozinpa RAJWAR 
v. APKAR, 15 C. W. N, 15 


S. 2—Order directing per- 
formance of work wa period fixed in the contract 
—Illegality. h 
A Magistrate cannot: under section 2 of Act XIII 

of 1859, “order work to be performed after the expiry 

of the term fixed in the contract of parties. BALLA 

v. DISTRICT MAGISTRATE OF SOUTH Canara, 1 M. W. N. 

854; 9 M. L. T. 81 f 163 














——s.4 123 


Wrongful attachment. See ATTACHMENT, 
WRONGFUL. 


—— Suit for damages—-. Stay of 
sale pending attachment—Question of damages 
206 


confinement, See mi Copz, 








ss. 389, 340. 








restraint. See Penan Conr, s. 339, 
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INDIAN PRESS ACT. 
ACT No. I of 1910. 


Thé followiug Act of the Governor- 


General of India in Council received the 
-assent of the Governor-General on the 9th 
February 1910, and is hereby promulgated 
for general information :— 


An Act to provide for the better control of the 
Press. 


WHEREAS itis necessary to provide for 
the better control of the Press; it is hereby 
enacted as follows :— : 


1. (1) This Act may be called the Indian 
Shorttitleand exe Press Act, 1910. 

tent. . 

(2) It estends to the whole of British 

India inclusive of British: Baluchistan, 

the Santhal Parganas and the Pargana of 

Spiti. 

"9. In this Act, unless there is anything 

Detnitions, Tepugrantin the subject 

(a) “bcok”. includes every .volume, 

. part or division of a volume, ‘and 

pamphlet, in any language, and 

every sheet of music, map, chart 

or plan separately printed or 

lithographed : 

(b) “document” includes also any paint- 

ing, drawing or photograph or 

other visible representation : f 

(c) “High Court” means the highest 

Civil Court of Appeal for any 

local area except in the case of 

the provinces of Ajmer-Merwara 

and Coorg whereit means the High 

Court of TA for the North- 

“Western Provinces and the High 

- Court of Judicature at Madras res- 

pectively : a nh 

(d) “Magistrate” ‘means a District 

© Magistrate or Chief Presidency 
Magistrate : . 


e 


(e) “Newspaper” means any periodi- 
cal work containing public news 
or comments on public news : and 


(A) “printing press” includes.all en- 
gines, machinery, - types, Jitho 
graphic stones, implements, uten- 
sils and other plant or materials 
used for the purpose of printing, 


3. (1) Every person keeping a printing 
Deposit ofsecurity Press who is required to 
by keepers of print- make a declaration under 
ing-presses. section 4 of the Press and 
Registration of Books Act XXV of 1867, 
shall, at the time of making the same, deposit 
with the Magistrate before whom the decla- 
ration is made security to such an amoant, 
not being less than five bundred or more 
than two thousand rupecs, as the Magistrate 
may in each cage think fit to require, in money 
or the equivalent thereof in securities of the 
Government of India : 


Provided thatthe Magistrate may, if he 
thinks fit, for special reasons to be record- 
ed by him, dispense with the deposit of 
any security or may from time to time 
cancel or vary any order under this sub- 
section. 


(2) Whenever it appears to the Local 
Government that any printing-press kept 
inany place in the territories under its 
administration, in respect of which a decla- 
ration was made prior to the commencement 
of this Act under section 4 of the Press and 
Registration of Books Act, 1867, is used 
for any of the purposes described in sec- 
tion 4, sub-section (1), the Local Govern- 
ment may, by notice in writing, require 
the keeper of such press to deposit with the 
Magistrate within whose jurisdiction the 
press is situated security to such an amount, 
not being less than five hundred or more 
than five thousand rupees,as the Local Gov- 
ernment may think fit to require, in money 
or the equivalent thereof in securities of the 
Government of India. 
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4. (1) Whenever it appears to the Local 
Government that any 
printing-press in respect 
of which any security has 
been deposited as required by section 3 is 


. Power to declare 
security forfeited in 
certain cases. 


used for the purpose of printing or publish--- 


. ing any newspaper, book or other document 
‘containing any words, signs or visible repre- 
sentations which are likely or may have a ten- 
dency, direclly or indirectly, whether by in- 
ference, suggestion, allusion, metaphor, impli- 
cation or otherwise— 


(a) to incite to murder or to any 
offence under the Explosive Sub- 
stances Act, 1908, or to any act of 
violence, or 


(b) to seduce any officer, soldier or sailor 
in the Army or Navy of His 
Majesty from his allegiance or his 
duty, or 


(c) to bring into hatred or contempt 
His Majesty or the Government 
established by law in British 
India or the administration of 
justice in British India or any 
Native Prince or Chief under 
the suzerainty of His Majesty, 
or any class or section of His 
Majesty's subjects in British India, 
or to excite disaffection towards 
His Majesty or the said Gov- 
ernment or any such Prince or 
Chief, or 
to put any person in fear or to 
cause annoyance to him and 
thereby induce him to deliver 
to any person any property or 
valuable security, or to do any 
act which he is not legally bound 
to do, or to omit to do any act 
which he is legally entitled to 
- do, or 
- (e) to encourage or incite any person 
: to interfere with the administration 
of the law or with the maintenance 
of law and order, or 
(f) to convey any threat of injury to 
a public servant, or to any per- 
son in whom that public servant 
~ is believed to be interested with a 
A view to inducing that public ser- 
vant todo any act or to forbear or 


(a) 


[aori 


delay do do any act connected 

with the exercise of his public 

functions, 
the Local Government may, by notice in 
writing to the keeper of such printing-press, 
stating or describing the words, signs or 
visible representations which in its opinion 
are of the nature described above, declare 
the security depcsited in respect of such 
press and all copies of such newspaper, book 
or other document wherever found to be for- 
feited to His Majesty. 

Explanation J—In clause (e) the expres- 
sion “disaffection” includes disloyalty andall 
feelings of enmity. 

Explanation 1i—Comments expressing 
disapproval of the measures of the Govern- 
ment or of any such Native Prince or Chief 
as aforesaid with a view to obtain their al- 
teration by lawful means, or of the adminis- 
trative or other action of the Government 
or of any such Native Prince or Chief or of 
the administration of justice in British India 
without exciting or attempting to excite 
hatred, contempt or disaffection do not come 
within the scope of clause (e). 


(2) After the expiry of ten days from the 
date of the issue of a notice under sub- 
section (1), the declaration made in respect 
of such press under section 4 of the Press 
and Registration of Books Act, 1867, shall 
be deemed to be annulled. 


5. Where the security given in respect of 
Deposit of further any press has been de- 
security. clared forfeited under 
section 4, every person making a fresh 
declaration in respect of such press under 
section 4 of the Press and Registration of 
Books Act, 1867, shall deposit with the 
Magistrate before whom such declaration is 
made security to such amount, not being 
less than one thousand or more than ten 
thousand rupees, as the Magistrate may 
think fit to require, in money or the equiva- 
lent thereof in securities of the Govern- 
ment of India. f 


6. If after such further security has been 
coe to declare deposited the printing- 
Ki a ang Press is again used for the 
publications forfeit- purpose of printing or 
ed. publishing any news- 
paper, book or other document containing 


or 1910] 


any words, signsor visible representations 
which in the opinion of the Local Govern- 
ment are of the nature described in section 4, 
sub-section (1), the Local Government may, 
by noticein writing to the keeper of such 
printing-press, stating or describing such 
words, signs or visible representations, de- 
clare— 

(a) the further security so deposited, 


(b) the printing-press used for the pur- 
pose of printing or publishing such 
newspaper, book or other docu- 
ment or found in or upon the pre- 


mises where such newspaper, 
book or other document is, or 
at the time of printing the 


matter complained of was print- 
ed, and 


(c) all copies of such newspaper, book 
or other document wherever found, 
to be forfeited to His Majesty. 


7. (1) Where any printing-press is or 
Issue of search. any copies of any news- 
warrant. aper, book or other 
document are declared forfeited to His 
Majesty under this Act, the Local Govern- 
ment may direct any Magistrate to issue a 
warrant empowering any police-officer, uot 
below the rank of a Sub-Inspector, to seize 
and detain any property ordered to be for- 
feited and to enter upon and search for 

such property in any premises— 
(i) where any such property may be 
or may be reasonably suspected to 

be, or 


(ii) where any copy of such newspaper, 
book or other document is kept 
for sale, distribution, publication 
or public exhibition or reasonably , 
suspected to be so kept. 

(2) Every warrant issued under this 
section shall, so far as relates to a search, be 
executed in manner provided for the exe- 
cution of search-warrants under the Code 
of Criminal Procedure, 1298. 


8. (1) Every publisher of a newspaper 

who is required to make 

ty by publisher of a declaration under sec- 

newspaper, tion 5 of the Press and 

Registration of Books Act, 1867, shall, at 

the time of making the same, deposit with 
s 


Deposit of securi- 
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the Magistrate before whom the declaration 
is made security to such an amount, not 
being less than five hundred or more than 
two thousand rupees, as the Magistrato may 
in each case think fit to require in money 
or the equivalent thereof in securities of 
the Government of India : 


Provided that if the person registered 
under the said Act as printer of the news- 
paper is also registered as the keeper of 
the press where the newspaper is printed, 
the publisher shall not be required to de- 
posit security so long as such registration is 
in force: 

Provided further that the Magistrate may, 
if he thinks fit, for special reasons to bo 
recorded by him, dispense with the deposit 
of any security or may from time to time 
cancel or vasy any order under this sub- 
section. 

(2) Whenever it appears to the Local 
Government that any newspaper published 
within its territories, in respect of which 
a declaration was made by the publisher 
thereof prior to the commencement of this 
Act under section 5 of the Press and Re- 
gistration of Books Act, 1867, contains any 
words, signs or visible representations of 
the nature described in section 4, sub-sec- 
tion (1), the Local Government may, by 
notice in writing, require the publisher to 
deposit with the Magistrate, within whose 
jurisdiction the newspaper is published, 
security to such an amount, not being less 
than five hundred or more than five thou- 
sand rupees, as the Local Government may 
think fit to require, in money or the equiva- 
lent thereof in securities of the Govern- 
ment of India. 


9. (L) IÈ any 


Power to declare 
security forfeited in 
certain cases. 


newspaper in respect of 
which any security has 
been deposited as requir- 
ed by section & contains 
any words, signs or visible representations 
which in the opinion of the Local Govern- 
ment are of the nature described in section 
4, sub-section (1), the Local Government 
may, by notice in writing to the publisher 
of such newspaper, stating or describing such 
words, signs or visible representations, de- 
clare such security and all copies of such 
newspaper, wherever found, to be forfeited 
to His Majesty. 
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(2) After the expiry of ten days from 
the daie of the issue of a notice under sub- 
section (1), the declaration made by the 
publisher of such néwspaper under section 5 
of the Press and Registration of Books Act, 
1867, shall be deemed to be annulled; 


10. Where the security given in respect 
" Deposit of farther of any newspaper is de- 
security. clared forfeited, any per- 
son making a fresh declaration under section 
5 of the Press and Registration of Books 
Act, 1867, as publisher of such newspaper, 
or any other newspaper which is the same 
in substance as the’ said newspaper, shall 
deposit with the Magistrate before whom 
the declaration is made security to such 
amount, not being less than one thousand 
or more than ten thousand rupees, as the 
Magistrate may think fit to require, in 
money or the equivalent thereof in securities 
of the Government of India. 


11. If after such further security has 
. Power to declare been deposited the news- 
furthor security and paper again contains any 
newspapers forfcit- words, signs or visible re- 
edi presentations which in 
the opinion of the Local Government are 
of the nature described in section 4, sub- 
section (1), the Local Government may, 
by notice in writing to the publisher of 
such newspaper, stating. or describing such 
words, signs or visible representations, de- 
clare— 


(a) the further security so deposited, 
-and 


~ (6) all copies of such newspaper wher- 
: ever found, 
to be forfeited to His Majesty. 


12. (1) Where any newspaper, book or 
z, other document wherever 

ower to declare inted 
certain publications printe appears to the 
forfeited andtoissue Local Government to 
search-warrants for contain any words, signs 
same. an a 
' or visible representations 
of the nature described in section 4, sub- 
section (1), the Local Government may, by: 
notification in the local official Gazette, stat- 
ing the grounds cf its opinion, declare such 
newspaper, book or other document to be 
forfeited to His Majesty, and” thereupon 
any police-otticer may seize the same wher- 
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ever found, and any Magistrate may by 
warrant authorise any police-officer not 
below the rank of Sub-Inspector to enter 
upon and search for the same in any pte- 
mises where the newspaper, book or éther 
document may be or may be reasonably 
‘suspected to be. E E 


_ (2) Every warrant issued under this sec- 
tion shall, so faras relates fo a search, be 
executed in manner provided for the execu» 
tion of search-warrants under the Code of 
‘Criminal Procedure, 1898. 


18. The Chief 


‘Power to detain 
packages containing 
eertain publications 
when imported into 
British India. 


Customs-officer or other 
officer authorized by the 
Local Government in this 
behalf may detain any 
package brought, whe- 
ther by land or sea, into 
British India which he suspects to contain 
any newspapers, books or other documents 
of the nature described in section 4 sub- 
section (1), and shall forthwith forward 
copies of any newspapers, books or other 
documents found therein to such officer as 
the Local Government may appoint in this 
‘behalf to be disposed of in such manner as 
the Local Government may direct. 


14. No newspaper printed and published 
‘Prohibition of trang.” in British India shall bè 
mission by post of transmitted by post uni 
certain newspapers. Jess the printer and pubs 
lisher have made a declaration under sec- 
tion 5 of the Press and Registration of 
Books Act, 1867, and the publisher has 
deposited security when so required under 
this Act. 


15 Any officer in charge ofa post-office 
of’ authorised by the 
PostsMaster General in 
this: behalf may detain 
any article other than a letter or parcel in 
course of transmission by post, which he 
suspects to contain— 


(a) any newspaper, book or other docu- 
ment containing words, signs or 
visible representations of the 
nature described in section 4, sub- 
section (1), or a 


(b) any newspaper in respect of which 


the declaration required by section 
Í ; 


Power to detaiy 
being trans- 
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5 of the Press and Registration of 
Books Act, 1867, has not been 
made, or the security required by 
this Act has not been deposited 
by the publisher thereof, 
-and shall deliver all such articles to such 
: officer as the Loca] Government may appoint 
in this behalf to be disposed of in such 


_manner as the Local Government. may . 


dircete 


-16. (1) The printer of every newspaper 
in British India shall 
deliver at such place and 
to such officer as the 
Local Government may, 
by notification in the local 
official Gazette, direct, and free of expense 
to the Government, two copies of each issue 
a such newspaper as soon as it is publish- 
ed. 


Copies of news- 
papers printed in 
British India to be 
delivered gratis to 
Government. 


(2). If any printer of any such news- 
paper neglects to deliver copies of the same 
“in complianeé with sub-section (1), he shall, 
on the complaint of the officer to whom the 
‘copies should havé been delivered or of any 
person authorised by that officer in this be- 
‘half, be punishable on conviction by a 
Magistrate having jurisdiction in the place 
where the newspaper was printed with 
fine which may extend to fifty rupees for 
overy default. 


17. Any person having an interest in any 
property in respect of 
which an order of for- 
feiture has been made 
under sections 4, 6, 9, 11 
‘or 12 may, within two months from the 
date of such order, apply to the High Court 
to-set aside such order on the ground that 
the newspaper, book or other document in 
respect of which the order was made did 
not contain any words, signs or visible re- 
presentations of the nature described in 
section 4, sub-section (1). 


Application to 
High Court to set 
aside order of for- 
feiture. i 


18. Every such application shall be 
heard and determined by 
a Special Bench of the 
High Court composed of three Judges, or, 
where the High Court consists of less than 
three Judges, of al] the Judges. 


Hearing by Special 
Bench. 
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19. (1) If it appears to the Spec:al Bench 
that the words, signs or 
visible representations 
contained in the news- 
paper, book or other document in respect 
of which the order in question was made 
were not of the nature described in sec- 
tion 4, sub-section (1), the Special Bench 
shall set aside the order of forfeiture. 


(2) Where there is a difference of opinion 
among the Judges forming the Special 
Bench, the decision shall be in accordance 
with the opinion of the majority (if any) of 
those Judges. 


Order of Special 
Bench setting aside 
forfciture. 


(3) Where there is no such majority 


-which concurs in setting aside the order in 


question, such order shall stand. 


20. On the hearing of any such appli- 
cation with reference to 
any newspaper, any copy 
of such newspaper pub- 
lished after the commencement of this Act 
may be given in evidence in aid of the 
proof of the nature or tendency of the 
words, signs or visible representations con- 
tained in such newspaper which are alleged 


Evidence to prove 
nature or tendency 
of newspapers. 


‘to be of the nature described in section 4, 


sub-section (1). 


21. Every High Court shall, as soon as 
Procedure in High conveniently may be, 
Court. frame rules to regulate 
the procedure in the case of such applica- 
tions, the amount of the costs thereof and 
the execution of orders passed thereon, and 
until such rules are framed, the practice of 
such Court in proceedings other than suits 
and appeals shall apply, so far as may be 
practicable, to such applications. 


22, Every declaration of forfeiture pur- 

Jurisdiction porting to be made under 
barred. this Act shall, as against 
all persons, be conclusive evidence that the 
forfeiture therein referred to has taken place, 
and no proceeding purporting to be taken 
under this Act shall be called in question 
by any Court, except the High Court, on 
such application as aforesaid, and no civil 
or criminal proceeding, except as provided 
by this Act, shall be instituted against any 
person for anything done or in good faith 
intended to be done under this Act, 
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23. (1) Whoever keeps in his possession 
a press for the printing 


Sa : 
Penalty for keeb- of books or papers with- 


ing press or pub- 


lishing newspaper out making a deposit 
ener making under section 3 or section 
es 5, when required so to 


do, shall on conviction by a Magistrate be 
liable to the penalty to which he would be 
liable if he had failed to make the declaration 
prescribed by section 4 of the Press and 
Registration of Books Act, 1867. 


(2) Whoever publishes any newspaper 
without making a deposit under section 8 
or section 10, when required so to do, or 
publishes such newspaper knowing that such 
security has not been deposited, shall, on 
conviction by a Magistrate, be liable to the 
penalty to which he would be liable if he 
had failed to make the declaration prescribed 
by section 5 of the Press and Registration 
of Books Act, 1867. 


24, Where any person has deposited any 
security under this- Act 


Return of de- 
posited security in and ceases to keep the 
certain cages. press in respect of which 


such security was deposited, or, being a 
publisher, makes a declaration under section 
Sof the Press and Registration of Books 
Act, 1867, he may apply to the Magistrate 
within whose jurisdiction such press is 
situate for the return of the said security; 
and thereupon such security shall, upon proof 
to the satisfaction of the Magistrate and sub- 
ject to the provisions hereinbefore contained, 
be returned to such person. 


25. Hvery notice under this Act shall be 
sent to a Magistrate, who 
shall cause it to be served 
inthe manner provided for the service of 
summonses under the Code of Criminal Pro- 
cedure, 1898. 


26, Nothing herein contained shall be 

deemed to prevent any 

Operation of other person from being pro- 

laws nob barred = gecuted under any other 

law for any act or omission which con- 
stitutes an offence against this Act. 


Service of notices. 
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THE INDIAN PAPER CUR- 
RENCY ACT. 


ACT No. II of 1910. 


The following Act of the Governor Gener- 
al of India in Council received the assent 
of the Governor General on the 18th 
February, 1910, and is hereby promulgate 


for general information:— er 
The Indian Paper Currency Act, 1910 
CONTENTS 
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THE SCHEDULE.—Eyacruryrs 
PEALED. 


RIS 


An Act to consolidate and amend the law 
relating to the Government Paper Currency. 

Wueesas it is expedient to consolidate 
and amend the law relating to the Govern- 


ment Paper Currency; It is hereby enacted 
as follows:— 


Preliminary. 
1. (1) This Act may be called the Indian 


Short titleandex- Paper Currency Act, 
tent.. 1910; and 


(2) It extends to the whole of British 
India, inclusive of British Baluchistan, the 
Santhal Parganas and the Pargana of Spiti. 


2. In this Act, “uni- 


Definition. » 
versal currency note.? 


means— 


(a) anote of the denominational value 
of five rupees, -ten rupees or fifty 
rupees, or” : 
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(b) a note of any other denominational 
valae which the Governor General 
in Council may, by notification in 
the Gazette of India, specify in 
this behalf, 


The Department of Paper Currency. 


8. There shall continue to be a Department 

Department of Of the public service, to 
paper Currency for be called the Department 
issue of currency of Paper Currency, whose 
Notes; function shall be the issue 
of promissory-notes of the Government of 
India, to be called currency notes payable 
to bearer on demand, and of such denomina- 
tional valaes, not being less than five rupees 
asthe Governor General in Council may 
direct. 


4,.At the head of the Department there 
shall be an officer to be 


Head Commis- 

sioner of Paper Called the Head Com- 
Currency. missioner of Paper 
Currency. 


5. The Governor Generalin Council may, 
by notification in the 
Gazette of India— 


Power toestablish 
circles of issue, 
offices of issue and 
currency agencies, 

(a) establish districts, to be called 
circles of issue, seven of which 
circles shall include the towns of 
Calcutta, Madras, Bombay, Ran- 
goon, Lahore, Cawnpore and 
Karachi, respectively; 

(4) appoint in each circle some one 
town tobe the place of issue of 
currency notes, as hereinafter 
provided; 

(c) establish in each such town an office 

"or offices of issue; and 

(d) establish in any town situate inany 
circle an office, io bə called a 
currency agency. 

6. (1) The Head Commissioner of Paper 
Currency shall be the 
Paper Currency and Officer in charge of the 
Currency Agents. circle. of issue which 
includes the Town of Calcutta. 

(2) For each other circle of issue there 
shall be an officer in charge to be called the 
Commissioner of Paper Ourreney, and for 
each Currency Agency an officer to be called 
the Currency Agent, 


Commissioners of 
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7. For the purposes of 

this Act,— 

(a) Commissioners of Paper Currency 
shall be subordinate to the Head 
Commissioner. of Paper Currency; 

A and | 

(b) the Currency Agent at any town 
shall be subordinate to the Head 
Commissioner or Commissioner, as 
thecase may be, of Paper Currency 
for the circle of issue in which. that 
town is situate. : 

8. All officers under this Act shall be ap- 
pointed by the Governor 
General in Council. 


`” Subordination of 
officers. 


` Appointment of 
officers, 


Supply and Issue of Currency Notes. 


9. (1) The Head Commissioner shall 
provide currency notes 
of the denominational 
values prescribed under 
this Act, and shall supply 
j the Commissioners and 
the Currency Agents subordinate to him 
with such notes as they need for the pur. 
poses of this Act. 


(2) The Commissioners shall supply the 
Currency Agents subordinate to them, res- 
pectively, with such notes as those Agents 
‘need for the purposes of this Act. 


~ (3) Every such note, other than a 
universal currency note, shall bear upon it 
the name of the town from which it is 
‘issued. 

10, The name of the Head Commissioner 
or one of the Commis- 
sioners, or of some other 
person authorized by the 
„Head Commissioner, or by one of the Com- 
missioners, to sign currency notes, shall be 
“subscribed to every such note, and may be 
„impressed thereon by machinery, and when 
“so impressed shall be deemed to be a valid 
signature. 

: Il. The officers in charge of circles of 
issue shall, in their res- 
pective circles, on the 
demand of any person, 
issue, from the office or 
; offices of issue established in their respec- 
tive circles, currency notes of the denomina- 


- Head- Commis- 
pioner and Commis- 
sioners to provide 
and: distribute cur- 
rency notes. 


Signatures to cur- 
‘rency notes. ” 


Issue of currency 
tnotes for silver or 
ygold coin by officers 
„in charge of circles. 
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tional values prescribed under this Act, in 
exchange for the amount thereof— 


(a) in rupees ar-half rupees or in gold 
coin which is legal tender under 
the Indian Coinage Act, 1906, or 


(b) in rupees made and declared to 
be..a legal tender under- the 
provisions of the Native Coinage 

. Act, 1876. f < 


12, Any Currency Agent to whom 
currency notes have been supplied ‘under 
‘section 9 may, if he 
thinks fit, on the demand 
of any person, issue from 
his. agency any such 
notes in‘exchange for the 
amount thereof in any coin spevified in sec- 
tion 11. 

13. The officers in charge of circles of ` 
‘issue shall, on the requisition of the Comp- 
troller General, issue to 
any -Government Trea- 
sury- currency: notes in 
exchange for gold coin 
which is not legal tender 

- under the Indian Coinage 
Act, 1906, or for gold bullion at the rate of 
one rupee for 7°53344 grains troy of fine 
gold. 


14, Ifthe Secretary of State for India 
in Council consents to hold in gold coin or 
bullion, or in silver 
bullion or in securities of 
the kinds mentioned in 
section 22, the equiva- 
lent in value to notes 
issued in India as’a re- 
serve to secure the payment of such notes, 
the Governor General in Council may from’ 
time to time direct that currency notes shall 
be issued to an amount equal to the value 
of the coin, bullion and securities so held 
by the Seeretary of State for India in 


Issue of currency 
notes for silver or 
gold coin by Cur- 
rency Agents. 


- Issue to Govern- 
ment Treasuries of 
currency notes for 
gold coin not ‘legal 
tender or gold 
bullion. 4 


- Issue of currency 
notes for certain 
gold coin or gold 
or silver bullion’ or. 
securities held by 
Secretary of State. 


Council. 


Currency Notes where legal tender and 
where payable. 

15. A universal currency note shall be a 
< Currency notes legal tender at any place 
where legal tender, in British India, and 
any other currency note shall bea legaj 
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tender at any place within the circle from 
which the note was issued,. 
. for the amount expressed in the note in 
payment or on account of— ; 
(a) any revenue or other claim, to the 
- amount of five rupees or upwards, 
due to the. Government of India, 
and - So 
(b) any sum of five rupees or upwards, 
- ., due by the Government of India, 
x or by any body corporate or per- 
Dia. son in British India: 
|. Provided. that no currency note shall be 
.deemed to be a legal tender by the Govern- 
ment of India at any office of issue. 


- 16. A currency note shall be payable at 
: “notes the following offices of 


Currency À 
issue, namely:— 


“where payable. 
é (a) a universal cnrrency note at any 
‘office of issue, 


(b) a currency note other than a 
universal currency note at any 
office of issue in the town from 

, _ + which it was issued: 


: . Provided that any such note issued before 
the commencement of this Act shall also be 
‘payable-— - > 
(i) in the case of-a note issued from the 
office at Cawnporeor Lahore, at 
- any office of issue in Calcutta, and 
: (ii) in the case of a note issued from 
the office at Karachi, at any office 
i of issue in Bombay. 


17. For the purposes of sections 15 and 
16, currency notes issued 


* Currency notes 3 
jgsuedfromeurrency fromany currency agency 
agencies where shall be deemed to have 


deemed tobe issued. been issued from the 


town appointed under section 5 to be- the 
place of issue in the circle of issue in which 
that agency is established. ~ 


- 18. Where an office of issue is closed, the 

Provision in case Governor General in 
of closure of office. Council shall, by noti- 
fication io the Gazette of India, direct that, 
-with effect from the date of the closing of 
-such office, all currency notes issued there- 
from shall, for the purposés of sections 15 
and 16, be deemed to have been issued from 
‘such. other office as may be specified in such 
motification, ~ =. se 
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Reserve. 


amount of currency notes 
at any time in circulation 
shall not exceed the total. 
amount represented by 
the sovereigns, -half 
sovereigns, rupees, half 
rupees and gold bullion, and the sum expend- 
ed in the-purchase of the silver bullion 
and securities, which are for the time being 
held by the Secretary of State for India in 
Council and by the Governor General in 
Council as a reserve to provide for the 
satisfaction and discharge of the said notes 
and the said notes shall be deemed to have 
been issued on the credit of the Government 
of India as well as on the security of the said 
coin, bullion and securities: 

Provided that, for the purposes of this scc- 
tion, currency notes which have not been 
presented for payment, in the case of notes 
of any denominational value not.exceeding 
one hundred rupees within forty years, and 
in the case of notes of any denominational 
‘value exceeding one hundred rupees within 
one hundred years, from the first day of 
April following the date of their issue, shall 


19. The whole 


_ Reserve coin, 
bullion and securi- 
ties to be equal to 
amount of currency 
notes in circulation. 


“be deemed not to be in circulation: 


- Provided further that all notes which are 
‘declared under the first proviso to this 
section not to be in circulation shall be 
deemed to have been issued on the credit of 
the Government of India and shall, if sub- 
sequently presented for payment, be paid 
from the revenues of the Government of 


India. 


. . 20. Subject to the provisions of section 19, 
the Governor General in 
Council may at any time, 
if he thinks it expedient, 
convert any of the coin or bullion for the 
time being held by himas a part of the 
reserve into coin of any of the kinds men- 
tioned in section 11 or into goldor silver 
bullion. 


21. Ifany coin or bullion held by the 
Secretary of State for 
to remain part of India in Council or by 
reserve during tran- the Governor General in 
sit between England Council -as part of the 
and India, a 4 

ag l reserve is trans.nitted by 
the Secretary of State for India in Council 


Power to dispose 
of coin and bullion 
in reserve. 


Coin and bullion 
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to the Governor General in Council or by 
the Governor General in Council to the 
Secretary of State for Indiain Council, it 
shall be deemed during the period of trans- 
mission to remain part of the reserve referred 
to in section 19. 


22, The securities mentioned in section 
19 shall be securities of 
of securities which the United Kingdom of 
may form reserve. Great Britain and Ireland 
or of the Government of India, or securities 
issued by the Secretary of State for India 
in Council under the authority of Act of 
Parliament and charged on the revenues of 
India, and the value of them at the price at 
which they are purchased shall not exceed 
one hundred and twenty millions of rupees: 

Provided that the value at such price as 
aforesaid of such of the said securities as 
are not securities of the Government of India 
shall at no time exceed twenty millions 
of rupees. 

23. The securities purchased by the 
Governor General in 
securities purchased Council shall be securities 
under Act. of the Government of 
India, and shall be held by the Head Com- 
missioner and the Master of the Mint at 
Calcutta or of such other Mint as the Gover- 
nor General in Council may direct in this 
behalf, in trust for the Secretary of State 
for India in Council. 


24, (1) The Head Commissioner may, at 
any time, when ordered 
so to do by the Governor 
General in Council, sell 
and dispose of any of the securities held 
under section 23. 

(2) For tho purpose of effecting such 
sales, the Master of the Mint at Calcutta or 
of such other Mint as aforesaid shall, on a 
request in writing from the Head Com- 
inissioner, at all times sign and endorse the 
securities, and the Head Commissioner, if 
so directed by the Governor General in 
Council, may purchase securities of the 
Government of India to re-place such sales. 


25. An account showing the amount of 
the interest accruing on 
the securities held as part 
of the reserve under this 
Act-and the expenses and charges incidental 


Nature and value 


Trustees of Indian 


Power to sell and 
re-place Indian secu- 
rities. 


Account of in- 
terest on securities. 
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thereto shall be rendered annually by the 
Head Commissioner to the Governor General 
in Council, end published annually in the 
Gazette of India. 


Private Bills payable to Bearer on Demand. 


26. No person in British India shall draw, 

Prohibition of 2ccept, make or issue any 
issue of private bills bill of exchange, hundi, 
or notes payable to promissory-note or en- 
bearer on demand. gagement for the pay- 
ment of money payable to bearer on demand, 
or borrow, owe or take up any sum or sums 
of money on the bills, hundis or notes pay- 
able to bearer on demand, of any such 
person: 

Provided that cheques or drafts, payable 
to bearer on demand or otherwise, may be 
drawn on bankers, shroffs or agents by their 
customers or constituents, in respect of 
deposits of money in the hands-of those 
bankers, shroffs or agents and held by them 
at the credit and disposal of the persons 
drawing such cheques or drafts, 


27. (1) Any person contravening the ` 
provisions of section 26 
shall, on conviction by a 
Presidency Magistrate or 
a Magistrate of the first 
class, be punishable with a fine equal to the 
amount of the bill, hundi, note or engage- 
ment in respect whereof the offence is 
committed. 

(2) Every prosecution under this section 
shall be instituted by the officer in charge 
of the circle of issue in which the bill, hundi, 
note or engagement is drawn, accepted, made 
or issued. 


Penalty for issuing 
such. bills or notes 
and institution of 
prosecutions. 


Supplementary Provisions. 
28. An abstract of the accounts of the 


Abstracts of ac- Department of Paper 
counts, Currency, showing— 
(a) the whole amount of currency 


notes in circulation, 

(b) the amount of coin and bullion 
reserved, distinguishing gold from 
silver, and showing separately the 
amount of coin or bullion held by 
the Secretary of State for India in 
Council, or in transit from or to 
India, or in the custody of the 


Mint Master during, coinage, and 
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(e) the nominal value of, and the price 
paid for, the securities held as 
part of the reserve, showing 
separately those held by the 
Secretary of State for India in 
Council and those held in India 
under section 23, 

shall be made up four times in each 
month by the Head Commissioner, and 
published, as soon as may be, in the Gazette 
of India. 


29. (1) The Governor General in Coun- 

Lower to cil may make rules to 
rules. carry out the purposes 
and objects of this Act. 

(2) In particular and without prejudice 
to the generality of the foregoing power such 
rules may—: ~ 


make 


(a) fix the denominational values (not 
being less than five rupees) for 
hic currency notes shall be 
issued; 

(b) provide for the alteration of the 
limits of any of the circles of 
isssue; 

(c) declare the places at which cur- 
rency notes shall be issued; and 

(d) fix and notify the conditions upon 
which lost or mutilated currency 
notesmay be paid at offices of 
issue. 


(3) Every such rule shall be published 
in the Gazette of India, and on such 
publication shall have effect as if enacted in 
this Act. 


30. The enactments mentioned in the 
Schedule are hereby re- 
pealed to the extent 
specified in the last 


Repeals. 


column thereof: 

Provided that all securities purchased 
and notes issued under the Indian Paper 
Currency Act, 1905, or any Act thereby re- 
pealed shall, if undisposed of or in circula- 
tion at the commencement of this Act, be 
deemed to have been respectively purchased 
and issued under this Act: 


Provided also that all currency notes, 
which under section 29 of the Indian Paper 
Currency Act, 1905, are to be deemed to 
have been issued from the office of issue 


ACTS OF THE GOVERNOR-EENERAL’S COUNCIL. 11 


in the town of Cawnpore, shall stil 


be deemed to have been issued from that 
office. 


THE SCHEDULE. 


ENACTMENTS REPEALED. 
(See section 80.) 





| 
: Short title. laxtent of repeal, 


Year. | No. 











mama Mu u —_____, 


i ; 
IIl l The Indian Paper ' So much as has 
| Currency Act, 1905. | not been re- 
| pealed. 
Í 


IL | The Indian Paper. The whole. 
Currency (Amend- 
ment) Act, 1909. 


1905 


1909 
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INDIAN PENAL CODE AMEND- 
MENT ACT. 


ACT No. III of 1910. 


The following Act of the Governor 
General of India in Council received the 
assent of the Governor General on the 18th 
February, 1910, and is hereby promulgated 


for general information: — 


An Act further to amend the Indian Penal 
Code. 


Waereas it is expedient further to 
amend the Indian Penal Code; It is hereby 
enacted as follows: — 

1. This Act may be called the Indian 
rs Code Amendment Act, 


2. For section 75 of the Indian Penal 
Code the following shal! 
be substituted, 


Short title. 


‘Substitution of new 


section for section name- 
75, Indian Penal y:— 

ode. 

“75. Whoever, having been con- 
victed,— 


(a) by aCourt in British India, of an 
offence punishable under Chapter 
XII or Chapter XVII of this Code 
with imprisonment of either 
description for a term of three 
years or upwards or 


(ù) by a Court or tribunal in the 
territories of any Native Prince 
‘or State in India acting under 
the general or special authority of 
the Governor Genéral in Council 


or. of any Local Government, | 


of an offence which would, if 


been panishable under 
-~--- ~ ~ -imprisonment for-the like term, ~ 
„shall be guilty of any offence punishable 
“under either of those Chapters with like 


imprisonment for the like term, shall be : 


subject for every such subsequent offence 
to transportation for life, or to imprison- 
ment of either description for a term which 
may extend to ten years.” 





INDIAN COMPANIES AMEND- . 


-2 MENT ACT. - 
ACT No. IV of 1910. 


“The. following Act of the Governor ~ 


General of India in Council received the 
“assent of the Governor General on the 25th 
-February 1910, and is hereby promulgated 
for general information: — 


An Act further to amend the Indian 
Companies Act, 1882. 


Wuereasit is expedient further to amend 


‘the Indian Companies Act, 1882; Itis hereby . 


enacted as follows:— 
© I. This Act may be called „the Indian 
, ` Companies Amend- 
Shore. ten. heal) Act, 1910 
2, After section 73 of the Indian Com- 
* Insertion of new panies Act, 1882, the 
sections after sec- following shall be in- 
pion 78. serted, namely:— 


“Payment of interest out of capital. 


“73A. Where any shares of a Company 
are issued for the purpose 
of raising money to 
defray the expenses of 
the construction of any 
works or buildings or the provision of any 
‘plant which cannot be made profitable for a 
lengthened period, the Company may pay 
‘interest on so much of that share capital as 
is for the time being’ paid ‘up for the period 


Power of Company 
to pay interest out of 
‘capital in certain 
cases. 


INDIAN CASES. 


committed in British India, have . 
4 those | 
““-"" Qhapters of this “Code with like | 


facts ILI & IV 


„and subject to the conditions and restrictions 
in this section mentioned, and may’ charge 
‘the same to capital as part of the cost of 
construction of the work or building, or the 
„provision of plant: 

Provided that— 

(1) no such payment shall be made 
+ unless the same is authorized by 
-the Company’s articles of associa- 
tion or by special resolution; 

(2) no such payment, whether -autho-. 
rized by the articles of association 
=- -or by special resolution, shall be 
made without the previous sanction 
of the Governor General in 
Council; at 
(3). before sanctioning any such pay- 
` ment, the Governor General in 
Council may, at the expense of the 
Company, appoint a person to 
inquire and řeport to him as to the 
‘Gircumstances of the case, and 
may, before making the appoint- 
_ ment, require the Company to give 
. security for the payment of the 
costs of the inquiry; ~ . 

(4) the payment shall be made only for 
such period as may be determined 
by the Governor General in Coun- 

` cil, and such period shallin no case 
extend beyond the close of the 
` half-year next after the half-year 
during which the works or build- 
. ings have been actually completed 
or the plant provided; a a 

(5) the rate of interest shall in-no case 

exceed four per cent. per annum 

_ or such lower rate as the Governor 
General in Council may, by_noti- 
fication in the Gazette of India, 
prescribe; ; 

(6) the payment of the interest shall 
not operate as a reduction of the 

. amount paid up on the shares in 
respect of which it is paid; 

(7) the accounts of the Company shall 
show the share capital on which, 
and the rate at which, interest has 

‘been paid out of capital during tke 
period to which the accounts relate; 

(8) nothing inthis section shall affect . 

"TT any Company to which the Indian 
Railway Companies Act, 1895, or 


or 19101 


the Indian Tramways Act, 1902, 

applies. 

Re-issue of Redeemed Debentures. 

' “73B, (1) Where either before or after 
Power to re-issue the passing of this Act a 
redeemed deben- Company has redeemed 
_ tures, in certain any debentures pre- 
ae viously issued, the Com- 
pany, unless the articles of association or the 
conditions of issue expressly otherwise 
provide, or unlessthe debentures have been 
redeemed in pursuance of any obligation on 
the company so to do (not being an obligation 


enforceable only by the person to whom the. 


redeemed debentures were issued or his 
assigns), shall have power, and shall be 
deemed always to have had power, to keep the 
debéntures alive for the purposes of re-issue, 
and where a Company has purported to 
exercise such a power the Company shall 
have power, and shall be deemed always to 
have had power, to re-issue the debentures 
either by re-issuing the same debentures or 
by issuing other debéntures in their place, 
and upon such a re-issue the person entitled 
to the debentures shall have, and shall be 
deemed always to have had, the same rights 
and priorities as if the debentures had not 
previously been issued. : re 
- (2) Where with the object of keeping 
debentures alive for the purpose of re-issùe, 
they have either before or after the passing. 
of this‘Act been transferred to a nominee of 
the Company, a transfér from that nominee. 
shall be deemed to be a re-issue for the pur- 
oses Of: this section. $ 

(3) Where a Company haseither before 
or after the passing of this Act deposited 
any of its debentures to secure ‘advances 
from time to time on current account or 
otherwise, the debentures shall not be deemed 
to have been redeemed by reason only of the 
account of the Company having ceased to be 
in debit whilst the debentures remained so 
deposited. 

(4) The re-issue of a debenture or the 
issue of another debenture in its place under 
the power by this section given to, or deemed 
to have been possessed by, a Company, 
whether the re-issue or issue was made 
before or after the passing of this “Act, shall 
be treated asthe issue of a new debenture 
for the purposes of stamp-duty, but it shall- 
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not be so treated for the purposes of any 
provision limiting the amount or number 
of debentures to be issued: 

Provided that any person lending money 
on the security of a debenture re-issued: 
under this section which appears to be duly 
stamped inay give the debenture in evidence 
in any proceedings for enforcing his security 
without payment of the stamp-duty’ or any. 
penalty in respect thereof, unless he had; 
notice or, but forhis negligence, might have 
discovered, that the debenture was not duly 
stamped, bat in any such case the Company: 
shall be liable to pay the proper stamp-duty, 
and penalty. 

(5, Nothing in this 
judice— 

(a) the operation of any decree or order 
of a Court of competent juris-. 
diction passed or made before the 
date of the passing of this Act as 
between the parties to the pro-s 

` ceedings in which the decree was 

passed or the order made, and any 

appeal from any such decree or 

order shall be decided as if this 

Act had not been passed; or j 
- `- (b) any, power to issue debentures in 
l the place ofany debentures paid 
off or otherwise satisfied-or extin- 

~ guished, reserved toa Company by 

its debéntures or the securities for 

mit the saine”. . we 
: 


section shall pre-, 


“ DOURINE ACT. 
+. . AOT-No. V of 1910. 


-'The following Act of the Governor 
General of India in Council -recéived the 
assent of the Goverior General on the 25th 
February 1910, and is hereby promulgated 
for generalinformation:— | - 
An Act to provide for the prevention of the 
. . _ spread of Dourine. 
_ WaEREAS it is expedient to provide for 
the prevention of the spread of dourine; It 
is hereby enacted as follows:— 
“1. (1) This Act may be called the Dourine 
“Short, title and Act, 19107 > 
extent. Be 


i4 INDIAN GASES. 


(2) This section extends to the whole of 
British India; the rest of this Act extends 
only to such areas'as the Lacal Government 
may, by notification in the local official 
Gazette, direct. 


2. (1) In this 


Definitions. 


Act, the expressions 
“inspector” and “veteri- 
nary practitioner” mean, 
respectively, tho officers appointed as such 
under this Act, acting within the local limits 
for which they are so appointed. 

(2) The provisions of this Act in so far 
as they relate to entire horses shall, if the 
Local Government, by notification as 
aforesaid, so directs, apply also to entire 
asses used for mule breeding purposes. 


8. The Local Government may, by 

Registration of notification as aforesaid, 
horses. make such orders as it 
thinks fit directing and regulating the regis- 
tration of entire horses maintained for 
breeding purposes. 

4, (1) The Local Government may, by 


Appointment of notification as aforesaid, 


Inspectors and appoint any persons it 
Veterinary Practi- thinks fitto be Inspectors, 
tioners. 


and any qualified Veteri- 
nary Surgeons tobe Veterinary Practitioners, 
under this Act, and to exercise and perform, 
within any area prescribed by the noti- 
fication, the powers conferred and duties 
imposed by this Act upon such officers res- 
pectively. 

(2) Every person so appointed shall be 
deemed to be a public servant within the 
meaning of the Indian Penal Code. 

5. An Inspector may, subject to such 


rules as the Local Gov- 
ernment may make in 


Powers of in- 
Spector. 


this behalf,— 

(a) enterand search any building, field 
or other place for the purpose of 
ascertaining whether there is 
therein any horse which is affected 
with dourine; and 

(6) prohibit, by order in writing, the 
owner or keeper of any horse, 
which in his opinion is affected 
with dourine, from using such horse 
for breeding purposes, pending 
examination by the Veterinary 
Practitioner. 4 
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6. An Inspector issuing an order under 
Duties of In- section 5, clause (D), shall 
spector. forthwith forward a copy 
of such order to the Veterinary Practitioner. 


7. A Veterinary Practitioner receiving a 
copy of an order forward- 
ed under section 6 shall, 
as soonas possible after receipt of such 
copy, examine the horsc mentioned therein, 
and may for such purpose enter any building, 
field or other place. 


Iuspection of 
horses, 


8. A Veterinary Practitioner may— 
Powers of Veteri- 
nary Practitioner. 

(a) cancel any order issued 
section 5, clause (b); or. 

(b) ifon microscopical examination he 
finds that any horse is affected with 
dourine,— 

(2) in the case of an entire horse, cause 
it to be castrated, 

(ii) in the case of a mare, cause it to be 
branded in such manner as he may 
direct, or with the previous sanc- 
tion of the Commissioner or such 
other officer as the Local Govern- 
ment may appoint in this behalf, 
cause it to be destroyed. 


9. When any horse is castrated or destroy- 

Compensation foi ed under section 8, the 
horse destroyed, etc. market-valu of such 
horse immediately before it became 
affected with dourine shall be ascertained; 
and the Local Government shall pay as 
compensation to the owner thereof— 


under 


(a) in the case of a mare which has 
been destroyed, or of an entire 
horse which has died in conse- 
quence of castration, such market- 
value, and, 


(b) in the case of an entire horse which 
survives castration, half the amount 
by which ‘such value has been 
diminished owing to infection with 
dourine and castration. 


10. (1) A Veterinary Practitioner may 
Settlement of com. award, as compensation 
pensation. to be paid under sec- 
tion 9 in respect of each horse castrated or 
destroyed under. section 8, a sum not ex- 
ceeding two hundred and fifty rupees, 


as 
ka 
on 


or 1910] 


(2) If in the opinion of the Veterinary 
Practitioner the amount which should be 
paid as such compensation exceeds two 
hundred and fifty rupees, he shall report 
accordingly to the Collector, who shall 
decide the amount to be so paid. 


11. (1) The Local Government shall, by 
rules published in the 
local official Gazette, make 
provision for the constitution of a com- 
mittee or committees for the hearing of 
appeals from decisions under section 10. 

(2) Such rules shall provide that not less 
than one member of any committee con- 
stituted thereunder shall be a person not in 
the employ of Government or of a local 
authority. 


Committees for 
hearing appeals. 


12. Any owner may, within two months 
from the date vfa de- 
cision under section 10, 
appeal against such decision to the com- 
mittee constitutéd in that behalf by rules 
made under section 11, and the decision of 
such committee shall be final. 


13. (1) Whoever, being} an Inspector 

Vexatious entries appointed under this Act, 
and searches. vexatiously and unneces- 
sarily enters or searches any field, building 
or other place, shall be punishable with 
imprisonment for a term which may extend 
to six months, or with fine which may ex- 
tend to five hundred rupees, or with both. 


Appeals. 


(2) No prosecution under this section 
shall be instituted after the expiry of three 
months from the date on which the offence 
has been committed. 


14. (1) The Local Government may make 

rules for the purpose of 
ee carrying into effect the 
provisions of this Act. 


(2) In particular, and without prejudice 
to the generality of the foregoing power, 
such rule as aforesaid may— - 

(a) regulate entries, searches and orders 
by Inspectors under section 5; `` 

(b) regulate the action to be taken by 
Veterinary Practitioners under 
section 8; and 

(c) make provision for the payment of 
compensation to the owner of any 
mare branded under section 8. 
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(3) all such rules shall be published in 
the local official Gazette, and, on such pub- 
lication, shall have effect as if enacted in 
this Act. 

(4) In making any rule under this sec- 
tion the Local Government may direct that 
a breach of it shall be punishable with fine 
which may extend to fifty rupees. 


15. Whoever uses or permits to be used - 
Ponalties. for breeding purposes— 
(a) any horse which has not been re- 
gistered in accordance with the 
requirements of a notification 
under section 3, or 
(b) any horse in respect of which an 
order under section 5, clause (b), 
is in force, or 
(c) any mare which has been branded in 
pursuance of section 8, clause (b), 
shall be punishable with fine which may 
amount, in the case of a first conviction, to 
fifty rupees, or, in the case of a second or 
subsequent conviction, to one hundred 
rupees. 


15. No suit, prosecution or other legal 

Protection toper- Proceeding shall lie 
sons acting under against any person for 
Act. anything which is, in 
good faith, dono or intended to be done 
under this Act. 


` e—a 


INDIAN STAMP AMENDMENT 
ACT. 


ACT No. VI of 1910. 


The following Act of the Governor-Gener- 
al of India in Council received the assent of 
the Governor-General on the 4th March, 
1910, and is hereby promulgated for general 


information :— 


An Act further to amend the Indian Stamp 
Act, 1899, 


Waerzas it is expedient further to amend 
the Indian Stamp Act, 1899; It is hereby 
enacted as follows :— 

1. This Act may be called the Indian 


Short titly Stamp (Amendment) Act, 


16 


"2. In'section 8, sub-section (1), of the 
Indian Stamp Act, 1899 


RENAE Pa (hereinafter referred to 
tion 8. i as “the said Act”), for 


the words “eight annas 

er centum” the words “one per centum” 
shall be substituted. f 

3. In Schedule I of the said Act the fol- 

of lowing amendments shall 


Amendment 
be made, namely :— 


Act II, 1899, Sche- 
dule I. 


(i) For Article No. 5 the following 
shall be substituted, namely :— 


“K AGREEMENT OR MEMORANDUM OF AN 
AGREEMENT— - = 

(a) if relating to the sale, Two annas. 
of a bill of exchange: 

(b) if relating to the sale 
of a Government se- 
curity or share in an 
incorporated company 
or other body corpo- 
rate ; 


Subject to a mazi- 
mum of ten rupeés, 
one anna for every 
Rs." 10,000, or part 
thereof of the value 
of the security or 
share 


(6) where Tayable otherwise than on demand, but not more than 


one year after date or sight— - . 


if the amount of ths bill or note does not exceed 


it excceds Rg. 200 -and does not exceed 


ae 


Ditto.. 400 ditto ite 
Ditto 600 ditto | 
Ditto, 1,000 ditto . 
Ditto 1,200 ditto ti 
Ditto 1,600 ditto 
Ditto 2,500 ditto ee | 
Ditto 5,000 ditto 
Ditto _ 7,500. ditto . 
Ditto 10000 ~ _ ditto 
Ditto “15,000 ditto ` 
Ditto 20,600 ditto ie os 
Ditto’ 25,000- ditto 


and for every additional Rs. 10,000 or part thereof in excess of 9 


Rs. 30,000. 
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(c) if not otherwise’ pro- 
vided for. ~ 
Exemptions. 


Agreement or memorandum 
of agreement - 


(a) foror relating to the 
sale of goods or meL- 
chandise exclusively, 
not being a Note or 
Memorandum charge- 
able under No. 43; 

(b) made in the form of 
tenders to the Gov- 


ernment of India 
for or relating to any 
loan ; 


(c) made under the Euro- 
pean Vagrancy Act, 
“1874, section 17. 
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Hight annas. 


(ii) In Article No. 13, for clause (b) 
the following shall be substituted, 











namely :— 

If drawn If drawn, i 

© in set of two,| in set of 

4 Jf drawn for three,” 

singly. each part for each 

of the part of the 
. set. g set. F 
A g F m = = 
Rs. Rs. a. p | Rs. as p.f Re a- pe 
s. 200 020} 0 rO| 010, 
e 400 040 PRY 0:2°03 

x | nie! 

600 0 6 0 083 0j 020 
1,000 012. 9 0 6 0 0-4 0 
1,200 1 8 0] .0 9 0] ʻo 6-0: 
1600] 18 0| orol 080 
2,500 2 4 0 120 0 12 ‘0 
5,000 4 8 0 240] 18 ol 
.. 750| 612 0) 360| 2 40, 
ese 10,000 9-0 0 4 8 0 3 0 0% 
oa 15,000! 13 8 0 612 01; 4 8 0 
we 20,000] 18 00| 90 0| "600 
. 2,000; 22 80| u 4-0|. 780 
Na 30,000! 27 0 0] 1380 9:0 O 
0.0 430 300 





or 1910] ` 


(wi) For Article No. 27 the following 
shall be substituted namely :— 


“27. DEBENTURE (whether 
a mortgage debenture 
or not), beinga market-! 
able security traus- 
ferable— 

(a), by endorsement or byi The same duty as 
a separate instrument! Bond (No. 15) for 
of transfer; the same amount. 

(b) by delivery 4 The same duty asa 

conveyance (No. 

23) for a considera- 

tion equal to the 

-face amount of the 

debenture. 


3 





Explanation—The term ‘de- 
benture’ includes any interest 
coupons attached thereto, bui 
the amount of such’ coupons 
shall not be included in esti- 
mating the duty. 

` Exwemption 

A debenture issued by an 
incorporated company or other 
body corporate in terms of 
a registered mortgage-deed, 
duly stamped in respect of 
the full amount of debentures 
to be issued thereunder, where-! 
by the company or body bor-, 
rowing makes over, in whole or 
in part, their property to 
trustees for the benefit of the 
debenture-holders ; provided 
that.the debentures so issued! 
are expressed to be issued in 
terms of the said mortgage- 
deed. 

See also Bony (No.15) and 
sections 8 and 55.” _ 


~ (w) For Article No, 43 the following 
` shall be substituted, namely :— 


“43, Nore OR MEMORANDUM, 
sent by a Broker or Agent 
to his principal intimating the 
purchase or sale on account of 
` such principal — 

(a) of any goods exceeding 
in value twenty rupees; 

(b) of any stock or market- 
able security- exceed- 
ing in value twenty 
rupeos. 





Two annas. 


Subject to a maxi- 
mum of ten rupees, 
ons anna for every 
Rs. 10,000 or part 
thereof of tho value 
of the stock or go- 
curity.” 


(Ww) In Article No. 59, in the second 
column, for the words “Three- 
quarters of” the words “One and 
a half times” and in the Exemp- 
tions, for the word “three 
quarters” each time it occurs tho 
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words “one anda half” shall be 
substituted. 

In Article No. 62, in the second 
column, for the word “One- 
quarter” where it occurs opposite 
clauses (a) and (b), the word 
“One-half” shall be substituted. 


(v2) 


— 


COURT FEES AMENDMENT ` 
ACT. 


` ACT No. VII of 1910. 


The following Act ‘of the Governor- 
General of India in Council received the as- 
sent of the Governor-General on the 4th 
March, 1910, and is hereby promulgated for 
general information :— 


An Act further to amend the Court-fees Act, 
1870. 


Wuereas it is expedient further to amend 
the Court-fees Act, 1870; It is hereby enact- 
ed as follows :— 


1. This Act may be called the Court. 
fees (Amendment) Act 
1910. 


2. In Schedule I to the Court-fees Act, 

1870, as amended by the 

Succession Certificate 

A d b E ; 

Act VII, 1870, Sche. Act, 1889, tho following 

dule I. amendments shall be- 
made, namely :— 

(i) in article 11, for the entries in tho 
second and third columns, the 
following shall be substituted, 
namely :— 


Short title. 


When the amount or value! Two per centum on ` 
of the property in respecti such amount or 
of which the grant of pro- value. a 
bate or letters is made ex-- 
ceeds one thousand rupees,! 
but does not exceed ten thon-! 
sand rupees. | 

When such amount or value! Two and one-half per 
exceeds ten thousand rupees, centum on such 
but does not exceed fifty thou-| amount or value. 
sand rupees: 

When such amount or value] Three per centum on 
exceeds fifty thousand) such amount or 
rupees, . value. 


18 


Provided that when, after 
the grant of a certificate under 
the Succession Certificate 
Act, 1889, or under the Re- 
gulation of the Bombay Code 
No. VIII of 1827, in respétt of 
any. property included in an 
estate, a grant of probate or 
letters of administration is 
made in respect of the same 
estate, the fee payable in res- 
pect of the latter grant shall be 
reduced by the amount of the 





fee paid in respect of the 
former grant. 


(ai) in article 12A, for the entries in 
the second and third columns, the 


following 
_ namely :— 


(1) As regards debts and 
securities 


_ (2) As regards other pro- 
perty in respect of which the 
certificate is granted— 

When the amount’ or value 
of such property exceeds one 
thousand rupees, but does 
not exceed ten thousand 
rupees. 


shall 





be substituted 


The same fee as 
would be payable in 
respect of a certifi- 
cate under the Suc- 
cession Certificate 
Act, 1889, or in 
respect of an ex- 
tension of such a 
certificate, as the 
case may be. 


Two per centum on 
such amount or 
value. 


‘When such amount or. valde: Two and one-half per 


exceeds ten thousand rupees, 
but does not exceed fifty thous- 
and rupees. ; 


centum on such 
amount or value. 


When such amount or value] Three per centum on 


exceeds fifty thousand rupees. 


8. Nothing in this Act shall apply to any - 


such amount or 


value. 


INDIAN CASES. 


Exemption of cer- 
tain probates, letters 
of administration 
and certificate. 


probate, letters of ad- 
ministration or certificate 
in respect of which the 
fee payable under the law 
for the time being in 


force has been paid prior to the commence- 
ment of this Act, but which have not been 


issued. 


Facis VII & VIII 
INDIAN TARIFF ACT. 
ACT No. VIII of 1910. 


The following Act of the Governor-Gener- 
alof India in Council received the assent 
of the Governor-General on the 4th March, 
1910, and is hereby promulgated for general 
information :— f 
An Act further to amend the Indian Tarif 

Act, 1894. 

WueErgEas itis expedient further to amend 
the Indian Tariff Act, 1894; It is hereby 
enacted as follows :— . - 


1. (4) This Act may be called the Indian 

Short title Tariff (Amendment) Act, 
commencement 1910; and 

(2) 16 shall be deemed to have come into 
force on the 25th day of February 1910. 


2. For Schedule III to the Indian Tariff 
Act, 1894,as amended by 
the Indian Tariff Act 
Schedule II, Act (1894) Amendment Act, 
VITI, 1894. 1896, the Indian Tariff 
(Amendment) Act, 1906, and the Indian 
Tariff (Amendment) Act, 1908, the Sche- 
adele appended to this Act shall be substitut- 
ed. 

3. In Schedulo IV to the Indian Tariff 
Act, 1894, as amend- 
Schedule IV, Act ed by the Indian Tariff 
VIH, 1894. Act (1894) Amendment: 
Act, 1896, the following amendments shall 
be made, namely ;— 


(i) In No. 11, the entries— 


cand 


Substitution of 
new Schedule for 


Amendment of 


“Tobacco, unmanu- ... Free. 
factured. 

Tobacco, manufac- ...{ ad valorem Five per cent,” 
tured; | 


shall be omitted. 
(ii) In No. 15, the entries— 


“Silver bullion or ...| ad valorem Five per cent.” 


coin except current 
coin of Government 
of India, which is 
ree. 
shall be omitted. 

(iii) In No. 16, in the fifth column, op- 
posite the entry “Petroleum” for 
the words “One anna” the word 
“One anna and six pies” shall be 


substituted. 


or 1910] 


Repeal. 


1906, 


` 
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1908, are hereby repealed. 


e 


= | No. 





4. The Indian Tariff (Amendment) Act, 
and the Indian 
Tariff (Amendment) Act, 


SCHEDULE III. —(fnporr Tarr.) 


Liquors, Orrom, SALT, SALTED Fisu, Topacco 
AND SILVER, 


Nawes of Articles. 





Liquors— 


Ale, beer and porter 
Cider and other fer- 
mented liquors 


Liquors and sweeten- 
ed spirits, cordials, 
bitters, perfumed 
spirits and toilet pre- 
parations containing 
spirit ies 

Spirit which has been 
rendered effectually 
and permanently 
unfit for human con- 
sumption see 

Spirit used in drugs, 
medicines or chemi- 
cals 


Spirit, other sorts 


WINES— 
Champagne and all 
other sparkling 


wines not containing 
more than 42 per 
cent. of proof spirit, 





‘ad valorem, 


Per 


—_— 





| Imperial 
gallon 
or six 
quart 
bottles. 


=y 


| 

Imperial: 
gallon or 
six quart 
bottles of 
the stren- 
gth of 
London 
proof, 


Do. ... 


Imperial 
gallon or 
six quart 
bottles 











Rate 
of duty. 


13 0 


Five per 
cent. 


7 13 

and the duty 
to be in- 
creased or 
reduced in 
proportion 
as the 
strength of 
the spirit 
exceeds or 
isless than 


and the 
duty to be 
increased 
or reduced 
in propor- 
tion as the 
strength 
of the 
spirit ex- 
ceeds or is 
less than 
London 
proof. 


3 12 


m 
































S Names of Articles, Per dairy. 
id 
= oe ENG peg SS Kn 
WINES— - , Rs. a. 
All other sorts ofl Im p e rial 1 8 
wines not contain-| gallon or 
ing more than 42| six quart 
per cent. of proof} bottles, 
spirit. 
Provided that all 
sparkling and still 
wines containing 
more than 42 per 
cent. of proof spirit 
shall be liable to 
duty at the rate ap- 
plicable to spirit, 
other sorts. 
2 | Opium and its alkalo- | seer of 80 ; 
ids A tolas 24 0 
3 | SALT Indian |The rate at 
maund of! which ex- 
82-2/7 Ib. | cise-duty 
avoirdu-| is for the 
pois wei. | time being 
ght. leviable on 
salt manu- 
factured 
in the 
Place 
where the 
H import 
= takesplace, 
4 | Sanrep Fist, wet or, i 
dry... Indian}Such rate 
ı maund of| or rates of 
82-2/7 1b,| duty, not 
avoirdu,; exceeding 
pois wei-' twelvean. 
ght, nas, asthe 
Governor. 
General in 
Council - 
may, by 
notifica- 
tion in the |“ 
Gazette of 
India, 
from time 
to time,’ 
prescribe. 
ö | Tosacco— Rs. a. 
Unmanufactured `| pound 1 8 
Cigars .. T ” 2 8 
Cigarettes weighing 
less than 3 lbs. per 
thousand ... | thousand .., 5 0 
Cigarettes weighing 
3 lbs. or more per 
thousand .. | pound 2 0 
Manufactured, other 
sorts .., sae ” e 1 10 
6 | Sitver bullion or coin, 
except current coin 
of the Government 
of India, which is 
free .., ounce 0 
Wa kna Na agan aka 
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ACT No. IX of 1910. | 


The following; Act- of the, Governor 
General of India in Council received the 
assent of the Governor General on the 18th 
March, 1910, and is hereby promulgated for 
general information :— . + Í ; 


CONTENTS. 
PART 1. 
PRELIMINARY. 

SecTIONS.. .. soe 


-1, Short title, extént and commence- 
ment. 

<2. Definitions. 

ik PART II. 

an SuPPLY or ENERGY. 


z 


Licenses. 


» 8. Grant of licenses. 
_4, Revocation or amendment of licenses. 
“5. Provisions where license of licensee, 

not being a local authority, is revoked. 

“6. Provisions ‘where license of local au- 
thority.is revoked.. 

7. Purchase of undertaking. 

‘8. Provisions where no purchase and 
license revoked with consent of licensee. 

.9, Licensee not to purchase, or associate 
himself with, other licensed undertakings or 
transfer his undertaking. 

“10. General power for Government to 
vary terms of purchase. 

“11. Annual accounts of licensee. 

Ne : Works. a 

12. Provisions as to the opening and 
breaking up of streets, railways and tram- 
ways. oa < 

13. Notice of new works. 

44, Alteration ‘of pipes-or wires. 

15. Laying of electric supply-lines or other 
works near sewers, pipes or other electric 
supply-lines or works. 

16. Streets, railways, tramways, sewers, 
drains or tunnels broken up to be reinstated 

without delay., i 
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- 17: Notice to telegraph-authority. 

” 18. ‘Aerial lines. f 

- 19; Compensation for damage. 
‘Supply. 

90. ‘Power for licensée to enter premises 
and to remove fittings or other apparatus of 
licensee. pa S 

21. Restrictions on licensee’s controlling- 
of interfering with use of energy. 

22. Obligation on licensee to supply 
energy.. i ; 

“23. Charges for energy to be made with- 
out undue preference. 

24, Discontinuance of .supply to con- 
sumer neglecting to pay charge. 

25. Exemption of electric supply-lines or 
other apparatus from attachment in certain 
cases. 

26. Meters. 

: 27: Supply of energy outside area of 
supply. 


— 


PART III. 


SUPPLY, TRANSMISSION AND Use OF ENERGY 
BY NON-LICENSEES. 


"28; Sanction required by non-licensees in 
certain cases. © `°’ 

"99, Power for non-licensees to break up 
streets. 

: 30. Control of transmission and use of 
energy. T 


PART IV. 
GENERAL. 
Protective Clauses. 


31. Protection of railways and canals, 

docks, wharves and piers. . / 
| 32. Protection of telegraphic, telephonic 
and electric-signalling lines. 

: 33. Notice of accidents and injuries. 

_ 84. Prohibition of connection with earth, 
and power for Government to interfere in 
certain cases of default. 


Administration and Rules. 


.35. Advisory Boards. 

36. Appointment of Electric Inspectors. 
37. Power for: Government to make 
rules. f i l 
. 38. Further provisions respecting rules. 
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Criminal Offences dnd . Procedure. 


39. Theft of energy. 

“40; Penalty for maliciously 
energy or injuring works. 

41. Penalty for unauthorized supply of 
energy by non-licensees. _ 

- 42. Penalty for. illegal or defective supply 
or for non-compliance with order: 

43. Penalty for illegal transmission or use 
of energy, ` o 222 > ; 

- 44. Penalty for interference with meters 
or licensee’s works and for improper use of 
energy. 

“45. Penalty for 
lamps. 

"46. Penalty for negligently wasting 
energy orinjuring works. - 

‘47, Penalty for offences not otherwise 
provided -for. 

“48. Penalties not to affect: other liabili- 
ties. 

-49. Penalties where works belong to Gov- 
ernment. 3 
-50. Institution of prosecutions. 


` wasting 


„extinguishing public 


Supplementary. 


51. Exercise in certain’ cases of powers of 
telegraph-authority. 

52, Arbitration. 

53. Service of notices, orders or docu- 
ments. - 

94. Recovery of sums recoverable under 
certain provisions of Act. 

55. Delegation of certain functions of 
Local Government to Electric Inspectors. 

56. Protection for acts done in good 
faith. ME 
57. Amendment of the Land Acquisition 
Act, 1894. PA 

58. Repeals and savings. 


THE SCHEDULE. 
PROVISIONS TO BE DEEMED TO BE INCOR- 


PORATED WITH, AND TO FORM PART OF, 
EVERY LICENSE GRANTED UNDER PART II 


SO FAR AS NOT ADDED TO, VARIED OR EX-. 


CEPTED BY THE LICENSE. 
Security and accounts. 


J. Security:.for execution of works 
of licensee not being local authority. 
JJ. Audit of accounts of licensee not 
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being local authority. 2 2 +. 
_ II. Separate accounts.. 


Compulsory works and supply. 


IV. Execution of werk after com- 
mencement of license. | 
| V. Provisions as to laying down of 
further distributing mains. 
VI. Requisition for supply-to owners 
or occupiers in vicinity. 
VII. Provisions as to laying electric 
supply-lines under special agreement. 
_ VIII. Supply for public lamps. 
Supply by bulk licensees. 
IX. Special provisions applying to sup- 
ply by bulk licensees. 
Charges. 
UN. Methods of charging. 
| XI. Maximum charges. | 
XII. Charges for supply. for public 
lamps. is 
a _ Testing and inspection. 
- XIIF: Licensee. to establish testing 
stations and keep” instruments for testing. 
-_ XIV, Facilities for testing. . 
XV. Testing of works. 
Plans, 
XVI. Plan of area of supply to be made 
and kept open for inspection. 


Additional notice of certain works. 
‘XVII. Notice to Electric Inspector. 





‘An Act to amend the law relating to the 
` supply and use of electrical energy. 


‘WHEREAS it is expedient-to. amend the 
law relating to the supply and use cf elec- 
trical energy; It is hereby. enacted as 
follows :— 


Part I. 


PRELIMINARY. 


1. (1) This Act may be called the Indian 

Short title, extent Electricity Act, 1910. 
and commencement. RP 

(2) It extends to the whole of British 
India, inclusive of British Baluchistan and 
the Santhal Parganas ; and 

(3) It shall come into force on such date 
as the Governor Genera] in Council may, 
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by notification in the Gazette of India, 
direct in this behalf. 


2. In this Act, expressions defined in the 
Indian Telegraph Act, 
1885, have the meanings 
assigned to them in that Act, and, unless 
there is anything repugnant in the subject 
or context,— ; 
(a) “aerial line” means any electric 
"  supply-line which is,placed above 
ground and in the open air: 


Definitions. 


(b) “area of supply” means the area 
within which alone sa licensee is 
for the time being authorized by 
his license to supply energy : 


(c) “consumer” means any person who 
is supplied with energy by a 
licensee, or whose premises are for 
the time being connected for the 
purposes of a supply of energy 
with the works of a licensee : 


(d) “daily fine” means a fine for each 
day on which an offence is conti- 
nued after conviction therefor : 


(e) “ distributing main” means the por- 
tion of any main with which a 
service line is, or is intended to be, 
immediately connected : 


(f) “electric supply-line” means a 
wire, conductor or other means 
used for conveying, transmitting 
or- distributing, energy together 
with any casing, coating, covering, 
tube, pipe or insulator enclosing, 
surrounding or supporting the 
same or any part thereof, or any 
apparatus connected therewith for 
the purpose of so conveying, trans- 
mitting ordistributing such energy: 


(g) “energy” means electrical energy 
when generated, transmitted, sup- 
plied or used for any purpose ex- 
cept the transmission of a message: 

(h) “licensee” means any person 
licensed under Part II to supply 


energy : 
(i) “main” means any electric supply- 


line through which energy is, or - 
is intended to be, supplied by 


a licensee to the public; ` 


fact IX 


(J) “prescribed? means prescribed by 
rules made under this Act: 
“publie lamp” means an electric 
.lamp used for the lighting of any 
street: 


(k) 


(D “service line” means any electric 
supply-line through which energy 
is; or is intended to be, supplied 
by a licensee toa consumer either 
from a distributing main or im- 
mediately from the licensee’s pre- 
mises: 


“street” includes any way, road? 
lane, square, court, alley, passage 
or open space, whether a tho- 
roughfare or not, over which the 
public have a right of way, and 
also the roadway and footway 
over any public bridge or cause- 
way: and 

(n) “works” includes electric supply- 
lines and any buildings, machinery 
or apparatus required to supply 
energy and to carry into effect 
the objects ofa license granted 
under Part II. 


(m) 


Part II. 
SUPPLY OF Ewerey. 


Licenses. 


3. (1) The Local Government may, on 
application made in the 
prescribed form and on | 
payment of the prescribed fee (if any), grant 
to any person a license to supply energy in 
any specified area, and also to lay down or 


Grant of licenses. 


' place electric supply-lines for the convey- 


ance and transmission of energy,— 

(a) where the energy to be supplied is | 
to be generated outside such area, 
from a generating station situated 
outside such area to the boundary 
of such area, or 

(b) where energy is to be conveyed ur 
transmitted from any place in such 
area to any other place therein, 
across an intervening area not 
included therein,- across such. area. 
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(d) a license under this Part— 

(i) may prescribe such terms as to 
the limits within which, and 
the conditions under which, 
the supply of energy is to be 


j (2) In respect of every such license and 
the grant thereof the following provisions 
shall have effect, namely:— 


a) an erson applying for a license 
y P pplying 


under this Part shall publish a 
notice of his application in the 
prescribed manner and with the 
prescribed particular, and the 
‘license shall not be granted— 


(7) until, all objections received by - 


“the. Local Government with re- 
ference thereto have been con- 
sidered by it: 


Provided that no objection shall be 
| so considered unless it is received 
‘before the expiration of three 
months from the date of the 
first publication of such notice 
as aforesaid; and 


` . (ti) until, in the case of an appli- 


cation for a license’ for an 
area including the whole or 
any part of any cantonment, 
fortress, arsenal, dockyard or 
camp or of any building or 
place in the oécupation of the 
Government for naval or military 
purposes, the Local Government 
has ascertained that there is no 
‘objection to the grant of the 
license on the part of the 
General Officer Commanding the 
Division; 


(6) where an objection is received from 


any local authority concerned, the 
Local Government shall, if in 
its opinion the objection is in- 
sufficient, record in writing and 
communicate to such local author- 
ity its reasons for such opinion; 


(e) no a 


plication for a license under 
this Pari shall be made by any local 
authority except in pursuance of a 
resolution passed ata meeting of 
such authority held after one 
month’s previous notice of the 
same and of the purpose thereof 
has been given in the manner in 
which notices of meetings of such 


: “local authoirty are, usually given; 


compulsory or permissive, and 
as to the limits of price to ‘be 
charged in respect of the supply 
of energy, and generally as to 
such matters as the Local 
Government may think fit; and 


(ii) save in casesin which under 


section 10, clause (4), the pro- 
visions of sections 5 and 7, 
or either of them, have been 
declared not to apply, every 
such license shall ‘declare whe- 
ther any generating station to be 
used in connection with the 
undertaking shall or shall not 
form part of the undertaking 
for the purpose of purchase under 
section 5 or section 7; 


(e) the grant of a license under this 


Part for any purpose shall not in 
any way hinder or restrict the 
grant of a license to another per- 
son within the same area of supply 
for a like purpose; 


(f) the provisions contained in the 


Schedule shall‘be deemed to be 
incorporated with, and to form 
part of, every license granted 
under this Part, save in so far 
as they are expressly added to, 
varied or excepted by the license, 
and subject to any such additions, 
variations or exceptions which 
the Local Government is hereby 
empowered to make, apply to the 
undertaking. authorized by the 
license: 


Provided that, where a license 
is granted in accordance with 
the provisions of clause IX of 
the Schedule for the supply of 
energy to other licensees for dis- 
tribution by them, ther, in so`’ 
far as such license relates to 
such fsupply, the provisions of 
clauses IV, V, VI, VII VIII 
and XIL of the Schedule shall 
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not be deemed to be incorporat- 
ed with the license. 


` (3) The exercise of the powers conferred 
on the Local Government by this section 
shall be subject to the control of the Gover- 
nor General in Council. 


4, (1) The Local Government may, if in 
its opinion the public in- 
terest so requires, revoke 
a license in any of the 
following cases, namely: — 


Revocation or am- 
endment of licenses. 


(a) where the licensee, in the opinion 
of the Local Government, makes 
wilful and unreasonably prolonged 
default in doing anything re- 
quired of him by or under this 
Act; 

(b) where the licensee breaks any of 
the terms or conditions of his 
license the breach of which is ex- 
pressly declared by such license to 
render it liable to revocation; 

(c) where ‘the licensee fails, within the 
period fixed in this behalf by his 
license or any longer period which 
the Local Government may sub- 
stitute therefor by order under 
sub-section (3), clause (b), and be- 
fore exercising any of the 
powers conferred on him thereby 
in relation to the execution of 
works,— 

(i) to show, to the satisfaction of the 
Local Government, that he is 
in a position fully and efficient- 
ly to discharge the duties and 
obligations imposed on him by 
his license, or 

(ii) to make the deposit or furnish 
the security required by his 
license; ENG 

(d) where the licensee is, in the opinion 
of the Local Government, unable, 
by reason of his insolvency, fully 
and efficiently to discharge the 
duties and obligations imposed on 
him by his license. 

(2) Where the Local Government might, 
under sub-section (1), revoke a license, it 
may, instead of revoking the license, permit 
it to remain in force subject to such further 
terms and conditions as it thinks fit to 
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impose, and any further terms or condi- 
tions so imposed shall be binding upon, and 
be observed by, the licensee, and shall be 
of like force and effect as if they were con- 
tained in the license. 

(3) Where in its opinion the public inter- 
est so permits, the Local Government may, 
on the application or with the consent of 
the licensee, and, if the licensee is not a 


local authority, after consulting the -local 


authority (if any) concerned,— 

(a) revoke a license as to the whole or 
any part of the area of supply upon 
such terms and conditions as it 
thinks fit, or 

(b) make such alterations or amend- 
ments in the terms and condi- 

` tions of a license, including the 
provisions specified in section 3, 
sub-section (2), clause (f), as it 
thinks fit. 

5. Where the Local Government revokes, 
under section 4, sub-sec- 
tion (1), the license of a 
not being a local licensee, not being a local 
authority, is revok- authority, the following 
od; provisions shall have 
effect, namely :— 


(a) the Local Government shall serve 
a notice of the revocation upon 
the licensee, and, where the whole 
of the area of supply is included 
in the'area for which a single local 
authority is constituted, upon that 


Provisions where 
license of licensee, 


local aathority also, and shall in. 


the notice fix a date on which the 
revocation shall take effect; and 
on and with effect from that date 


all the powers and liabilities of the - 


licensee under this Act shall 
absolutely cease and determine: 
(b) where a notice has been served ona 
local authority under clause (a), 
the local authority may, within 
three months after the service of 
the notice, and with the written 
consent of the Local Government, 
by notice in writing, require the 
licensee to sell, and thereupon the 
licensee shall sell, the undertaking 
to the local authority on payment 
of the value of all lands, build- 
ings, works, materials: end plant 
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of the licensee suitable to, and 
used by him for, the purposes of 
the undertaking, other than a 
generating station declared by the 
license not to form part of the 
undertaking for the purpose of 


‘* purchase, such value to be, in case 
`- of difference or dispute, determin- 


ed by arbitration: 


Provided that the value of such lands, 


(e) 


E 


buildings, works, materials and 
plant sball be deemed to be their 
fair market-value atthe time of 
purchase, due’ regard being had 
to the nature and condition for the 
time being of such lands, buildings, 
works, materials and plant, and 
to the state of repair thereof, and 
to the circumstance that they are 
in sucha position as to be ready 
for immediate working, and to the 
suitability of the same for the 
purposes of the undertaking, but 
without any addition in respect 
of compulsory purchase or of good- 
will or of any profits which may 
be or might have been made from 
the undertaking, or of any similar 
considerations; — 

where no purchase has been effect- 
ed by the local authority under 
clausa (b), and any other person 
is willing to purchase the under- 
taking, the Local Government 
may, if it thinks fit, with the 
consent of the licensee, or with- 
out the consent of the licensee 
in case the price is not less than 


. that for which the local authority 


might have purchased the same, 
require the licensee to sell, and 
thereupon the licensee shall sell, 
the undertaking to such other 
person; 

where no purchase has been effect- 
ed under clause (b) or clause (e) 
within such time as the Local 
Government may consider reason- 
able, or where the whole of the 
area o£ supply is not included in 
the area for which a single local 
authority is constituted, the Local 
Government shall have the option 


(e) 
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of purchasing the undertaking and, 
if the Local Government elects to 
purchase, the licensee shall sell 
the undertaking to the Local 
Government upon terms and condi- 
tions similar to those set forth in 
clause (b); 


where a purchase has been effect- 


„ed under any of the preceding 


clauses,— 


(i) the undertaking shall vest in the 


purchasers free from any debts, 
mortgages or similar obligations 
of ‘the licensee or attaching to 
the undertaking: 4 

Provided that any such debts, 
mortgages or similar obligations 
shall attach fo the purchase- 
money in substitution for the 
undertaking; and 


(ii) the revocation of the license shall 


extend only to the revocation of 
the rights, powers, authorities, 
duties and obligations of the 
licensee from ‘whom the under- 
taking is purchased, and, save 
as aforesaid, the Jicense shall 
remain in full force, and the pur- 
chaser shall be deemed to be the 
licensee: Tree 

Provided that where the Local’ 
Government elects to purchase 
under clause (d), the license 
shall, after purchase, in so far 
as the Local Government is con- 
cerned, cease to have any 
„further operation; ‘ 


(f) where no purchase has been effect- 
- ed under any of the foregoing 


clauses, the licensee shall have 
the option of disposing of all lands, 
buildings, works, materials and 
plant belonging to the under- 
taking in such manner as he may 
think fit: 

Provided that, if the licensee 
does not exercise such option with- 
in a period of six months from 
the dato on which the same became 
exerciseable, the Local Govern- 
ment may forthwith cause the 
works of the license in; under, 
eover, along or across any street 
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‘to be removed and every such 
street to be reinstated, and re- 
cover the costs of such removal 
and reinstatement from the 
licensee ; 

(y) if the licensee has been required tc 
sell the undertaking, and if the 
sale has not been completed by 
the date fixed in the notice issued 
under clause (a), the purchaser 
may, with the previous sanction of 
the Local Government, work the 
undertaking pending the comple- 

A tion of the sale. 
6. (1) Where the Local Government re- 
vokes the license of a 
local authority under sec- 
tion 4, sub-section (1), 
and any person is willing 
to purchase the undertaking, the Local 
Government may, if it thinks fit, require 
the local authority to sell, and thereupon 
the local authority shall sell, the undertak- 
ing “to such person on such terms as the 
Local Government thinks just. 

. (2) Where no purchase has been effected 
under sub-section (1), the licensee shall have 
the option of disposing of all lands, build- 
ings, works, materials and plant belonging 
to the undertaking in such manner as 
he may think fit: 

Provided that, if the licensee does not ex- 
ercise such option within ‘a period of six 
months from the date on which the same 
became exerciseable, the Local Government 
may forthwith cause the works of the 
licensee in, under, over, along or across 
any street to be removed and every such 
street to be reinstated, and recover the cost 
of such removal and reinstatement from the 
licensee. 

7. (1) Where a license has been granted 
to any person not being 
alocal authority, and the 
whole of tho area of 
supply is included in the area for which a 
single local authority is consituted, the 
local authority shall, on the expiration of 
such period, notexceeding fifty years, and 
of every such subsequent period, not excecd- 
ing twenty years, as shall be specified in 
this behalf in the licerise, have the option of 
purchasing the undertaking, and, if the local 


Provisions where 
license of local 
authority is revoked. 


Purchasé of under- 
taking. 
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authority, with the previous sanction of the 
Local Government, elects to' purchase, the 
licensee shall sell the undertaking to the local 
authority on payment of the value of all 
lands, buildings, works, materials and plant 
of the licensee suitable to, and used by him 
for, the purposes of the undertaking, other 
than a generating station declared by the 
license not to form part of the undertaking 
for the purpose of purchase, such value to 
be, in case of difference or dispute, determin- 
ed by arbitration: 

Provided that the value of such lands, 
buildings, works, materials and plant shall 
be deemed to be their fair market-value at 
the time of purchase, due regard being had 
to the nature and condition for the time 
being of such lands, buildings, works, 
materials and plant, and to the state of 
repair thereof, and to the circumstance that 
they are in such a position as to be ready 
for immediate working, and to the suit- 
ability of the same for the purposes of the 
undertaking: 

Provided also that there shall be added to 
such value as aforesaid such percentage, if 
any, not excceding twenty per centum on 
that value as may be specified in the license, 
on account of compulsory purchase. 

. (2) Where— 
(a) the local authority does not elect to 
purchase under sub-section (1), or 
(b) the whole of the area of supply is 
not included in the area for which 
a single local authority is consti- 
tuted, or | 
(c) a licensee supplies energy from the 
same generating station to two or 
more areas of supply, each con- 
trolled by its own local authority, 
and has been granted a license in 
respect of each area of supply,” 
the Local Government shall have the like 
option upon the like terms and conditions. 

(3) Where a purchase has been effected 
under sub-section (1) or sub-section (2),— 

(a) the undertaking shall vest in the 
purchasers free from any debts, 
mortgages or similar obligations of 
the licensee or attaching to the 
undertaking: 

Provided that any such debts, 
mortgages or similar obligations 


@ 
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shall attach to the purchase-money 
in substitution for the undertak- 
ing;and ` 

(b) save as aforesaid, the license shall 

remain in full force, and the pur- 
chaser shall be deemed to be the 
licensee: 

_ Provided that where the Local 
Government elects to purchase 
under sub-section (2), the license 
shall, after purchase, in so far as 
the Local Government is concern- 
ed, cease to have any further 
operation. 

(4) Not less than two years’ notice in 
writing of any election to purchase under 
this section shall be served upon the licen- 
see by the Local authority or the Local 
Government, as the case may be. 

(5) Notwithstanding anything herein- 
before contained, a local authority may, with 
the previous sanction of the Local Govern- 
ment, waive its option to purchase and 
enter into an agreement with the licensee 
for the working by him of the undertaking 
until the expiration of the next subsequent 
period referred to in sub-section (1), upon 
such terms and conditions as may be stated 
in such agreement. 

8. Where, on the expiration of any of the 
periods, referred to in 
section 7, sub-section (1), 
neither a local authority 
nor the Local Govern- 
ment purchases the under- 
taking and the license is, on the application 
or with the consent of the licensee, revoked, 
the licensee shall have the option of dispos- 
ing of all lands, buildings, works, materials 
and plant belonging to the undertaking in 
such manner as he may think fit: 

Provided that, if- the licensee does not 
exercise such option within a period of six 
months, the Local Government may proceed 
to take action as provided in section 5, 
clause (f), proviso. 

9. (1) The licensee shall not, at any time 
without the previous con- 
sent in writing of the 
Local Government, ac- 
quire, by purchase or 
otherwise, the license or 
the undertaking of, or 


Provisions where 
no purchase and 
license revoked 
with consent of 
licensee. 


Licensee not to 
purchase, or associ- 
ate himself with, 
other licensed un- 
dertakings or trans- 
fer his undertaking. 
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associate himself so far as the business of sup- 
plying energy is concerned with, any person 
supplying or intending to supply, energy 
under any other license, and, beforo apply- 
ing for such consent, the licensee shall give 
not less than one months notice of the 
application to every local authority, both in 
the licensee’s area of supply, and also in the 
area or district in which such other person 
supplies, or intends to supply, energy: 

Provided that nothing in this sub-section 
shall be construed to require the consent of 
the Local Government for the supply of 
energy by one licensee to another in ac- 
cordance with the provisions of clause IX 
of the Schedule. 

(2) The licensee shall not at any time as- 
sign his license or transfer his undertaking, 
or any part thereof, by sale, mortgage, 
lense, exchange or otherwise without the 
previous consent in writing of the Local 
Government. 

(3) Any agreement relating to any tran- 
saction of the nature described in sub-sec- 
tion (1) or sub-section (2) unless made with, 
or subject to, such consent as aforesaid, shall 
be void. 

10. Notwithstanding anything in- sec- 
tions 5, 7 and 8, the Local 
Government may, with 
the previous sanction of 
the Governor General in 
Council, in any livense to be granted under 
this Act,— 

(a) vary the terms and conditions upon 
which, and the periods on the expi- 
ration of which, the licensee 
shall be bound to sell his under- 
taking, or 

(b) direct that, subject to such condi- 
tions and restrictions (if any) as 
it may think fit to impose, the pro- 
visions of the said sections or any 
of them shall not apply. 

11. (1) Every licensee shall, unless ex- 
pressly exempted from 
the liability by his 
license, or by order in 
writing of the Local Government, prepare 
and render to the Local Government or to 
such authority as the Local Government 
may appoint in this behalf, on or before 
the preseribed date in each year, an annual 


General power 
for Government to 
vary terms of pur- 
chase. 


Annual accounts 
of licensee, 
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statements of accounts of his undertaking 
made up to such date, in such form, and 
containing such particulars, as may be pres- 
cribed in this behalf. 

(2) The licensee shall keep copies of such 
annual statement at his office and sell the 
same to any applicant at a price not ex- 
ceeding five rupees per copy. 

12. (1) Any licensee may, from time to 
time but subject always 
to the terms and condi- 
tions of his license, with- 
in the area of supply, or, 
_.. when permitted by the 
terms of his license to lay down or place 
electric supply-lines without the area of 
supply, without that area— 

(a) open and break up the soil and pave- 
ment of any street, railway or 
tramway; 

(L) open and break up any sewer, 
drain or tunnel in or under any 
streel, railway or tramway; 

(e) lay down and place electric supply- 
lines and other works; i 

(d) repair, alter or remove the same; 
an 

(e) do all other acts necessary for the 
due supply of energy. 

(2) Nothing contained in sub-section (1) 
shall be deemed to authorize or empower 
a licensee, without the consent of the local 
authority or of the owner and occupier 
concerned, as the case may be, to lay down 
or place any electric supply-line or other 
work in, through or against any building, 
or on, over or under any land not dedicated 
to public use whereon, wheteover or where- 
under any electric supply-line or work has 
not already been lawfully laid down or 
placed by such licensee: 

Provided that any support of an aerial 
line or any stay or strut required for the 
sole purpose of securing in position any 
support of an aerial line may be fixed on 
any building or land or, having been so 
fixed, may be altered, notwithstanding the 
objection of the owner or occupier of such 
building or land, if the District Magis- 
trate or, ina Presidency-town or Rangoon, 
the Commissioner of Police by order in 
writing so directs: 

‘Provided, also, that, if at any tyme the 


Provisions as to the 
opening and break- 
ing up of streets, 
_ railways and tram- 
ways. 
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owner or occupier of any building or land 
on which any such support, stay or strut 
has been fixed shows sufficient cause, the 
District Magistrate or, in a Presidency- 
town or Rangoon, the Commissioner of 
Police may by order in writing diregt any 
such support, stay or strut to be removed or 
altered. 

(3) When making an order under sub- 
section (2) the District Magistrate or the 
Commissioner of Police, as the case may be, 
shall fix the amount of compensation or 
of annual rent, or of both, which should 
in his opinion be paid by the licensee to 
the owner or occupier. ` 

(4) Every order made by a District Magis- 
trate or a Commissioner of Police under 
sub-section (2) shall be subject to revision 
by the Local Government. 

(5) Nothing contained in sub-section (1) 
shall be deemed to authorize or empower 
any licensee to open or break up any street 
not repairable by the Government or a local 
authority, or any railway or tramway, except 
such streets, railways or tramways “fany), 
or such parts thereof, as he is specially 
authorised to break up by his licease, without 


` the written consent of the person by whom 


the street is repairable or of the person for 
the time being entitled to work the railway 
or tramway, unless with the written cansent 
of the Local Government: 

Provided that the Local Government shall 
not give any such consent as aforesaid, 
until the licensee has given notice, by ad- 
vertisement or otherwise as the Local Qov- 
ernment may direct, and within such period 
as the Local Government may fix in this 
behalf, to the person above referred to, and 
until all representations or objections receiv- 
ed in accordance with the notice have been 
considered by the Local Government. 

18. (1) Where the exercise of any of the 

Notice of new powers of a licensee in 
works. relation to the execution 
of any works involves the placing of any 
works in, under, over, along or across any 
strect, part of a street, railway, tramway, 
canal or waterway, the following provisions 
shall have effect, namely:— 

(a) not less than one month before com- 
mencing the execution of the works 
(not being a service line im- 


t 
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mediately attached, or intended to a 
bo immediately attached, to a dis- 
tributing main, or the repair, re- 
newal or amendment of existing 


works of which the character or- 


position is not to be altered), the 
licensee shall serve upon the'person 
responsible for the repair of the 
street or part of a street (herein- 
after in this section referred to 
as “the repairing authority,”) or 
upon the person for the time being 
entitled to work the railway, tram- 
way, canal or waterway (here- 
inafter in this section referred 
to as “the owner,”) as the case 
may be, a notice in writing describ- 
ing the proposed works, together 
with a section and plan thereof on 
a scale sufficiently large to show 
clearly the details of the proposed 
works, and not in any case smaller 
than one inch to cight feet ver- 
tically and sixteen inches to the 
mile horizontally, and intimat- 
ing the manner in which, and the 
time at which, it is proposed to 
interfere with or alter any exist- 


ing works, and shall, upon being 


required to do so by the repairing 
authority or owner, as the case 
may be, from time to time give 
such further information in rela- 
tion thereto as may be desired; 


(b) if the repairing authority intimates 


(0) 


to the licensee that it disapproves 
of such works, section or plan, or 
approves thereof subject to amend- 
ment, the licensee may, within one 


‘week of receiving such intimation, 


appeal to the Local Government, 
whose decision, after considering 
the reasons given by the repairing 
authority for its action, shall be 
final; 

if the repairing authority fails to 
give notice in writing of its ap- 
proval or disapproval to the licen- 
see within one month, it shall be 
deemed to have approved of ihe 
works, section and plan, and the 
licensee, after giving not less 
than forty-eight hours’ notice in 
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writing to the repairing authority, 
may proceed to carry out the works 
in accordance with the notice and 
the section and plan served under 
clause (a) ; 


(d) if the owner disapproves of such 


works, section or plan, or ap- 
proves thereof subject to amend- 
went, he may, within three weeks 
after the service of the notice 
under clause (a), serve a requisi- 
tion upon the licensee demanding 
that any question in relation to . 
the works or to compensation, or 
to the obligations of the owner to 
others in respect thereof, shall be 
determined by: arbitration, and 
thereupon the matter shall, unless 
settled by agreement, be determin- 
ed by arbitration ; 


(e) where no requisition has been serv- 


ed by the owner upon the licensee 
under clause (d), within the time 
named, the owner shall be deemed 
to have approved of the works, 
section and plan, and in that case, 
or where after a requisition for 
arbitration the matter has been 
determined by arbitration, tho 
works may, upon payment or se- 
curing of compensation, be exe- 
cuted according to the notice 
and the section and plan, sub- 
ject to such modifications as may 
have been determined by arbitra- 
tion or agreed upon between the 
parties ; 


(F) where the works to be executed 


consist of the laying of any under- 
ground service line immediately 
attached, or intended to be immedi- 
ately attached, to a distributing 
main, the licensee shall give to the 
repairing authority or the owner, 
as the case may be, not less than 
forty-eight hours’ notice in writing 
of his intention to execute such 
works ; 


(g) where the works to be executed 


consist of the repair, renewal or 
amendment of existing works of 
which the character or position 
is not. to be altered, the licensee 
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shall, except in cases of emergency, 
give to the repairing authority, 
or to the owner, as the case may 
be, not less than forty-eight 
hours’ notice in writing of his in- 
tention to execute such works, 
and, on the expiry of such notice, 
such works shall be commenced, 
forthwith and shall be carried on 
with all reasonable despatch, and, 
if possible, both by day and by 
night until completed. 
(2) Where the licensee makes default 
. in complying with any of these provi- 
sions, he shall make full compensation 
for any loss or damage incurred by reason 
thereof, and, where any difference or dis- 
pute arises as to the amount of such com- 
pensation, the matter shall be determined by 
arbitration. 

(3) Notwithstanding anything in this 
section, the licensee may, in case of emer- 
gency duc to the breakdown of an under- 
ground electric supply-line, after giving 
notice in writing to the repairing authority 
or the owner, as the case may be, of his in- 
tention to do so, place an aerial line with- 
out complying with the provisions of sub- 
section (1) : 

Provided that such aerial line shall be 
used only until the defect in the under- 
ground electric supply-line can be made 
good, and.in no case (unless with the writ- 
ten consent of the Local Government) for 
a peridd exceeding six weeks, and shall be 
removed as soon as may be after such de- 
fect is removed. 

14. (1) Any licensee may alter the posi- 

Alteration of pipes tion of any pipe (not 
or wires. forming, in a case 
where the licensee is not a local authority, 
part of a local authority’s main sewer), or 
of any wire under or over any place which 
he is authorized to open or break up, if 
such pipe or wire is likely to interfere 
with the exercise of his powers under 
this Act; and any person may alter 
the position of any electric supply-lines 
or works of a licensee under or over any 
such place as aforesaid, if such electric sup- 
ply-lines or works are likely to interfere with 
the lawful exercise of any powers vested in 
him. 
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(2) In any.such case as ‘aforesaid the 


following provisions shall, in the ab- 
sence of an agreement to the contrary 
between the parties concerned, apply, 
namely :— 


(a) not less than one month before 
commencing any alteration, the 
licensee or other person desiring 
to make thesame (hereinafter in 
this section referred to as “the 
operator”) shall serve upon the 
person for the time being entitl- 
ed to the pipe, wire, electric sup- 
ply-lines or works, as the case 
may be (hereinafter, in this scc- 
tion referred toas “the owner”), 
a notice in writing, describing the 
proposed alteration, together with 
a section and plan thereof on a 
scale sufficiently large to show 
clearly the details of the propos- 
ed works, and not in any case 
smaller than one inch to cight 
feet vertically and sixteen inches 
to the mile horizontally and in- 
timating the time when it is to be 
commenced, und shall subsequent- 
ly give such further information in 
relation thereto as the.owner may 
desire ; 

(b) within fourteen days after the ser- 
vice of the notice, section and 
plan upon the owner; the owner 
may serve upon the operator a re- 
quisition to the effect that any 
question arising upon the notice, 
section or plan shallbe determined 
by arbitration, and thereupon the 
matter shall, “unless settled by 
agreement, be determined by arbi- 
tration ; 

(c) every arbitrator to whom a refer- 
ence is made under clause (b) shall 
have regard to any duties or ob- 
ligations which the owner is under 
and may require the operator to 
execute any temporary or other 


works so as to avoid as far 
as possible interference there- 
with ; 

(d) where no requisition is served 


upon the operator under clause 
( within the time named, or 
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where such a requisition has been 
served and the matter has been 
settled by agreement or determin- 
ed by arbitration, the alteration 
may, upon payment or securing 
of any compensation accepted or 
determined by arbitration, be exe- 
cuted in accordance with the 
notice, section and plan and sub- 
ject to such modifications as may 
have been determined by arbitra- 
tion or agreed upon between the 
parties ; 

(c) the owner may, at any time before 
the operator is entitled to com- 
mence the alteration, serve upon 
the operator a statement in writing 
to the effect that he desires to exe- 
cute the alteration himself and 
requires the operator to give such 
security for the repayment of any 
expenses as may be agreed upon, 
or, in default of agreement, deter- 
mined by arbitration ; 

(f) where a statement is served upon 
the operator under clause (e), he 
shall, not less than forty-eight 
hours before the execution of the 
alteration is required to be com- 
menced, furnish such security and 
serve upon the owner a notice in 
writing intimating the time when 
the alteration is required to be 
commenced, and the manner in 
which itis required to be made; 
and thereupon the owner may pro- 
ceed to execute the alteration as 
required by theoperator ; 

(g) where the owner declines to com- 
ply, or does not, within the time and 
in the manner prescribed by a notice 
served upon him under clause (/), 
comply with the notice, the oper- 
ator may himself execute the al- 
teration ; 

(h) all expenses properly incurred by 
the owner in complying with a 
notice served upon him by the 
operator under clause (/) may be 
recovered by him from the oper- 
ator. 


(3) Where the licensee or other person 
desiring to make the alteration makes de- 
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fault in complying with any of these pro- 
visions, he shall make full compensation for 
any loss or damage incurred by reason 
thereof, and, where any difference or dis- 
pute arises as to the amount of such com- 
pensation, the matter shall be determined by 
arbitration. 


Laying of electric 
supply-lines or other 
works near sewers 
pipes or other elec- 
tric supply-lines or 
works. 


15. (1) “Where— 


(a) the licensee requires to dig or sink 
any trench for laying down any 
new electric supply-lines or other 
works, near to which any sewer, 
drain, water-course or work under 
the control of the Local Govern- 
ment or of any local authority, 
or any pipe, syphon, elec- 
tric supply-lines or other work 
belonging to any duly authorized 
person, bas been lawfully placed, 
or 

(6) any duly authorized person requires 
to dig or sink any trench for laying 
down or constructing any new 
pipes or other works, near to which 
any electric supply-lines or works 
of a licensee have been lawfully 
placed. 

the licensee or suck duly authorized person, 
as the case may be (hereinafter in this see- 
tion referred to as “the operator”), shall, 
unless itis otherwise agreed upon between 
the parties interested or in case of sudden 
emergency, give to the Local Government 
or local authority, or to such duly authoriz- 
ed person, or tothe licensee, as the caso 
may be (hereinafter in this section referred 
to as “the owner”), not less than forty-eight 
hours’ notice in writing before commencing 
to dig or sink the trench, and the owner 
shall have the right to be present during 
the execution of the work, which shall be 
executed to the reasonable satisfaction of the 
owner. 


(2) Where the operator finds it ne- 
cessary to undermine, but not to alter 
the position of any pipe, electric supply- 
line or work, he shall support it in posi- 
tion during the execution of tho work, and 
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before completion shall provide a suitable 
and proper foundation for it where so under- 
mined. 

(3) Where the operator (being the licen- 
see) lays any electric supply-line across, 
so as to be liable to touch, any pipes, lines 
or service-pipes or service-lines belonging 
to any duly authorized person or to any 
person supplying, transmitting or using 
energy under this Act, he shall not, except 
with the written consent of such person and 
in accordance with section 34, sub-sec- 
tion (1), lay his electric 
so as to come into contact with any 
such pipes, lines or service-pipes or service- 
lines. 

(4) Where the operator makes default 
in complying with any of the provisions 
of this section, he shall make full compensa- 
tion for any loss or damage incurred by 
reason thereof. 

(5) Where any differerce or dispute arises 
under this section, the matter shall be deter- 
mined by arbitration. 

(6) Where the licensee is a local author- 
ity, the reference in this section to the 
local authority and to sewers, drains, 
water-courses or works under its control 
‘shall not apply. 

16, (1) Where any person, in exercise of 
any of the powers con- 
ferred by or under this 
Act, opens or breaks up 
the soil or pavement of 
any street, railway or 
tramway, or any sewer, 
drain or tunnel, he shall— 

(a) immediately cause the part opened 
or broken up to be fenced and 
guarded ; . 

(b) before sunset cause a light or 
lights, sufficient for the warning 
of passengers, to be set up and 
maintained until sunrise against 
or near the part opened or broken 


Streets, railways 
tramways, sewers, 
drains or tunnels 
broken up to be 
reinstated without 
delay.. 


ina 

te) with all reasonable speed fill in the 
ground and reinstate and make 
good the soil or pavement, or the 
sewer, drain or tunnel, opened 
or broken up, and carry away the 
rubbish occasioned by such open- 
ing or breaking up; and, | 


supply-lines. 
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(d) after reinstating and making good 
the soil or pavement, or the sewer, 
drain or tunnel, broken or opened 
up, keep the same in good repair 
for three months and for any 
further period, not exceeding ninc 
mouths, during which subsidence 
continues. 

(2) Where any person fails to comply 
with any of the provisions of sub-section 
(1), the person having the control or 
management of the street, railway, tramway, 
sewer, drain or tunnel in respect of which 
the default has occurred, may cause to be 
executed the work which the defaulter has. 
delayed or omitted to execute, and may 
recover from him the expenses incurred in 
such execution. 

(3) Where any difference or dispute 
arises as to the amount of the expenses in- 
curred under sub-section (2), the matter 
shall be determined by arbitration, 


17. (1) A licensee shall, before laying 
down or placing, within 
ten yards of any part of 
any telegraph-line, any 
electric supply-line or other works (not 
being service-lines immediately attached or 
intended to be immediately attached to a 
distributing main, or electric supply-lines 
for the repair, renewal or amendment of 
existing works of which the character or 
position is not to be altered), give not less 
than ten days’ notice in writing to the 
telegraph authority, specifying— 
(a) the course of the works or altera- 
tions proposed, 
(b) the manner in whichthe works are 
to be utilized, 
(e) the amount and nature of the energy 
to be transmitted, and 
(d) the extent to, and manner in, which 
(if at all) earth returns are to be 
used ; 
and the licensee shall conform with such 
reasonable requirements, either general or 
special, as may be laid down by the tele- 
graph-authority within that period for 
preventing any telegrapb-line from being 
injuriously affected by such works or alter- 
ations : 
Provided that, in case of emergency 
(which shall be stated by the licensee in 


Notice to tele- 
graph authority. 
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writing to the telegraph-authority) arising 
from defects in any of the electric supply- 
lines or other works of the licensee, the 
licensee “shall be required to give only such 
notice as may be possible after the necessity 
for the proposed new works or alterations 
has arisen. 


(2) Where the works to be executed con- 
sist of the laying of any underground service- 
line immediately attached, or intended to 


be immediately attached, to a distributing . 


main, the licensee shall, not less than forty- 
eight hours before commencing the work; 
serve upon the telegraph-authority a notice 


in writing of his intention to execute such | 


` works. 


18. (1) Save as provided in section.-13, 
sub-section .(3), nothing 
in this Part shall be deem- 
ed to authorize orempower a licensee to place 
any aerial line along or across any: street, 
railway, tramway, canal or waterway un- 
less and until the Local Government has 
communicated to>hiu a general approval 
in writing of the ‘methods of construction 
which he proposes to adopt: 


Provided that the communication of such 
approval shall, in no way, relieve the licen- 
see of his obligations with respect to any 
other consent required by or under this 
Act. < 


Aerial lines. 


(2) Where any aerial line has been 
placed or maintained by a licensee in 
breach of the provisions of sub-section (1), 
the Local Government may require the 
licensee forthwith to remove the same, or 
may cause the same to be removed and 
recover from the licensee the expenses in- 
curred in such removal, 

(3) Where any tree standing or lying 
near an aerial line, interrupts or interferes 
with, or is likely to interrupt or interfere 
with, the conveyance or transmission of 
energy, a Magistrate of the first class or, 
in a Presidency-town or Rangoon, the 
Commissioner of Police may, on the ap- 
plication of the licensee, cause the tree to 
be removed or otherwise dealt with as he 
thinks fit. 


(4) When disposing of an application 
under sub-section (3), the Magistrate or 
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Commissioner of Police, as the case 
may be, shall, in the case of any,tree in 
existence before the placing of the aerial 
line, award to the person interested in the 
tree such compensation as he thinks reason- 
able, and such person may recover the same 
from the licensee. 


19, (1) A licensee shall, in exercise of 
any of the powers con- 
ferred by or under this 
nee. Act, cause as little da- 
. mage, detriment and inconvenience as may 
“be;-and. shall make full compensation for 
“any damage, detriment or incohvenience 
caused by him or by any one employed by 


Compensation for 
, damage. 


him. . 

. (2) Save in the case provided for in sec- 
tion 12,-sub-section (3), where any differ- 
‘enhee-or dispute arises as to the amount or 
“thé application of such compensation, the 
matter shall be determined by arbitration. 


Suppiy. 


20. (1) A licensee or any person duly 
authorized by a licensee 
may, at any reasonable 
time, and on informing 


Power for licen- 
see to enter premis- 
es and to remove 


fittings or other the occupier of his in- 
enue licen- tention, enter any pre- 


mises to which energy is 
or has been supplied by him, for the pur- 
pose of— 


(a) inspecting and testing the electric 
supply-lines, meters, fittings, 
works and apparatus for the sup- 
ply of energy belonging to the 
licensee; or 


(b) ascertaining the amount of energy 
supplied or the electrical quantity 
contained in the supply; or 


(e) removing, where a supply of energy 
is no longer required, or. where 
the licensee is authorized to take 
away and cut off such supply, any 
electric supply-lines, fittings, 
works or apparatus belonging to 
the licensee. 


(2) A licensee or any person authorized 
as aforesaid may also, in pursuance of a 
special order in this behalf made by the, 

e 
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„District Magistrate or, in a Presidency- 
town or Rangoon, by the Commissioner of 
Police, and after giving not less than 
twenty-four hours’ notice in writing to the 
occupier, enter any premises to which 
energy is or has been supplied, or is to be 
supplied, by him, for the purpose of ex- 
amining and testing the electric wires, 
fittings, works and apparatus for the use 
“of energy belonging to the consumer. 


21. (1) A licensee shall not be entitled 

to prescribe any special 

i Restrictions on form oË appliance for 

ling oe ede utilizing energy supplied 

with use ofenergy. by him, or, save as pro- 

vided by section 23, sub- 

section (2), or by section 26 sub-section 

(7), in any way to control or interfere with 
the use of such energy: 


Provided that no person may adopt any 
forin of appliance, or use the energy sup- 
plied to him, so as unduly or improperly to 
interfere with the supply by the licensee of 
energy to any other person. 


(2) Where any difference or dispute arises 
as to whether a licensee has prescribed 
any appliance or controlled or interfered 
with the use of energy in contravention of 
sub-section (1), the matter shall be eitker 
referred to an Electric Inspector and de- 
cided by him or, if the licensee or consu- 
mer so desires, determined by arbitration. 


22, Where energy is supplied by a licen- 
see, every person within 
the area of supply shall, 
except in so far as is 
otherwise provided by 
the terms and conditions of the license, be 
entitled, on application, to a supply on the 
same terms as those on which any other 
person in the same area is entitled in simi- 
lar circumstances to a corresponding sup- 
ply: 

Provided that no person shall be entitled 
to demand, or to continue to receive, from 
a licensee a supply of energy for any 
pene having a separate supply unless 

e has agreed with the licensee to pay to 
him such minimum annual sum as will give 
him a reasonable return on the capital 
expenditure, and will cover other standing 


Obligation on li- 
censeo to supply 
energy. 
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charges incurred by him in order to meet 
the possible maximum demand for those 
premises, the sum payable to be determined 
in case of difference or dispute by arbitra- 
tion. 


23. (1) A licensee shall not, in making 
any agreement for the 
supply of energy, show 
undue preference to any 
person, but may, save as 
aforesaid, make such 
charges for the supply of energy as may be 
agreed upon, not exceeding the limits im- 
posed by his license. 

(2) No consumer shall, except with the 
consent in writing of the licensee, use 
energy supplied to him under one method 
of charging in a manner fur which a higher 
method of charging is in force. 


Charges for ener- 
gy to be made with- 
out undue prefer- 
ence. 


24, Where any person neglects to pay 
any charge for energy 
or any other sum due 
from him to a licensee 
in respect of the supply 
of energy to him, the 
licensee may, after giving not less than 
seven clear days’ notice in writing to such 
person and without prejudice to his right 
to recover such charge or other sum by 
suit, cut off the supply and for that pur- 
pose cut or disconnect any electric supply- 
line or other works, being the property of: 
the licensee, through which energy may be 
supplied, and may discontinue the supply 
until such charge or other sum, together 
with any expenses incurred by him in 
cutting off and re-connecting the supply, 
are paid, but no longer: 

Provided that where any difference or 
dispute has been referred under this Act 
toan Electric Inspector before notice as 
aforesaid has been given by the licensee, 
the licensee shall not exercise the powers 
conferred by this section until the Inspector 
has given his decision. 


25. Where any electric supply-lines, 
meters, fittings, works or 
apparatus belonging to a 
licensee are placed in or 
upon any Pee not 
being in the possession 
of the licensee, for the purpose of supply-. 


Discontinuance of 
supply to consumer 
neglecting to pay 
charge. 


Exemption of 
electric supply-lines 
or other apparatus 
from attachment in 
certain cases. 
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ing energy, ‘such electric supply-lines, 
meters, fittings, works and apparatus shall 
not be liable to be taken in execution under 
any process of any Civil Court or in any 
preceedings in insolvency against the person 
in whose’ possession the same may be. 


26. (1) In the absence of an agreement 
to the contrary, the 
amount of energy sup- 
plied to a consumer or the electrical 
quantity contained in the supply shall be 
ascertained by means of a correct meter, 
and the licensee shall, if required by the 
consumer, cuuse the consumer to be sup- 
plied with such a meter: 


Meters. 


Provided that the licensee may require 
the consumer to give him security for the 
price of a meter and enter into an agree- 
ment for the hire thereof, unless the con- 
‘sumer elects to purchase a meter. 


(2) Where the consumer so enters into 
an agreement for the hire of a meter, the 
licensee shall keep the meter correct, and, 
in default of his doing so, the consumer 
shall, for so long as the default continues, 
cease to be liable to pay for the hire of the 
meter. 


- (3) Where the meter is the property of 
the consumer, he shall keep the meter 
correct, and, in default of his doing so, the 
licensee may, after giving him seven days’ 
notice, for so long as the default continues, 
cease to supply energy through the meter. 


(4) The licensee or any person duly 
authorized by the licensee shall, at any 
reasonable time and on informing the con- 
sumer of his intention, have access to, and 
be at liberty to inspect and test, and for 
that purpose, if he thinks fit, take off and 
remove, any meter referred to in sub-sec- 
tion (1); and, except where the meter is 
so hired as aforesaid, all reasonable ex- 
penses of, and incidental to, such inspecting, 
testing, taking off and removing shall, if 
the meter is found to be otherwise than 
correct, be recovered from the consumer; 
‘and, where any difference or dispute arises 
as to the amount of such reasonable ex- 
penses, the matter shall be referred to an 
Electric Inspector, and the decision of such 
Inspector shall be final: : 
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Provided that the licensee shall not be at 
liberty to take off or remove any such 
meter if any difference or dispute of the 
nature described in sub-section (6) has 
arisen until the matter has been determined 
as therein provided. 


(5) A consumer shall not connect an 
meter referred to in sub-section (1) with 
any electric supply-line through which’ 
energy is supplied by a licensee, or dis- 
connect the same from any such electric 
supply-line, without giving to tho licensce 
not less than forty-eight hours’ notice in 
writing of his intention. 


. (6) Where any difference or dispute 
arises as to whether any meter referred to 
in sub-section (1) is or is not correct, the 
matter shall be decided, upon the applica- 
tion of either party, by an Electric Inspec- 
tor, or by a competent person specially 
‘appointed by the Local Government in this 
behalf; and, where the meter has, in the 
opinion of such Inspector or person, ceased 
to be correct, such Inspector or person 
‘shall estimate the amount of the energy 
supplied to the consumer or the electrical 
quantity contained in the supply, during 
such time as the meter shall not, in the 
opinion of such Inspector or person, have 
been correct, on the basis of the previous 
supply; and where the matter has been 
decided by any person other than the 
Electric Inspector, an appeal shall lie to 


. the Inspector, whose decision shall in every 


case be final: but, save as aforesaid, the 
register of the meter shall, in the absence of 
fraud, be conclusive proof of such amount or 
quantity. 

(7) In addition to any meter which may 
be placed upon the premises of a consumer 
in pursuance of the provisions of sub-sec- 
tion (1), the licensee may place upon such 
premises such meter, maximum demand 
indicator or other apparatus as he may 
think fit for the purpose of ascertaining or 
regulating either the amount of energy sup- 
plied to the consumer, or the number of 
hours during which the supply is given, or 
the rate per unit of time at which energy 


-is supplied to the consumer, or any other 


quantity or time connected with the sup- 
ply: : 
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Provided that the meter, indicator or 
apparatus shall not, in the absence of an 
agreement to the contrary, be placed other- 
wise than between the distributing mains 
of the licensee and any meter referred to 
in sub-section (1): 


Provided, also, that, where the charges 
for the supply of energy depend wholly or 
partly upon the reading or indication of 
any such meter, indicator or apparatus as 
aforesaid, the licensee shall, in the absence 
of an agreement to the contrary, keep the 
meter, indicator or apparatus correct; and 
the provisions of sub-sections (4), (5) and 
(6) shall in that case apply as though the 
meter, indicator or apparatus were a meter 
referred to in sub-section (1). 


Explanation.—A meter shall be deemed 
to be “correct” if it registers the amount of 
energy supplied, or the electrical quantity 
contained in the supply, within the prescrib- 
ed limits of error, and a maximum demand 
indicator or other apparatus referred to in 
sub-section (7) shall be deemed to be 
“correct” if it complies with such condi- 
tions as may be prescribed in the case of 
any such indicator or other apparatus. 


27. Notwithstanding anything in this 
Act, the Local Govern- 
outside area of sup- ment may; by order in 
ply. writing, and subject to 
such conditions and restrictions, if any, as 
it thinks fit to impose, authorise any licen- 
see to supply energy to any person outside 
the area of supply, and to lay down or 
place electric supply-lines for that purpose: 
- Provided, first, that no such authority 
shall be conferred on the licensee within the 
area of supply of another licensee without 
that licensee’s consent, unless the Local 
Government considers that his consent has 
been unreasonably withheld: 


Provided, secondly, that such authority 
shall not be conferred unless the person to 
whom the supply is to be given has entered 
into a specific agreement with the licen- 
see for the taking of sach supply: 


Provided, thirdly, that a licensee on 
whom such authority has been conferred 
shall not be deemed to be empowered out- 
side the area of supply to open or break up 


Supply of energy 
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any street, or any sewer, drain, or tunnel in 
or under any street, railway or tramway, 
or to interfere with any telegraph-line, 
without the written consent of the local 
authority or person by whom such street, 
sewer, drain or tunnel is repairable, or of 
the telegraph-authority, as the case may be: 

Provided, fourthly, that, save as afore- 
said the provisions of this Act shall apply 
in the case of any supply authorized under 
this section as if the said supply were made 
within the area of supply. 





PART III. 


SUPPLY, TRANSMISSION AND USE OF 
ENERGY BY NON-LICENSEES. 


28. (1) No person, other than a licensee, 
shall engage in the busi- 
ness of supplying energy 
except with the previous 
sanction of the Local 
Government and in accordance with such 
conditions as the Local Government may 
fix in this behalf, and any agreement to 
the contrary shall be void : 


Provided that such sanction shall not be 
given in any case unless the Local Govern- 
ment considers that, having regard to the. 
extent of the proposed supply and the other 
circumstances of the case, the obtaining of 
a license under Part IL would be attended 
with undue expense or delay : 


Sanction required 
by non-licensees in 
certain cases. 


Provided, also, that such sanction shall not 
be given within the area for which a local 
authority is constituted, without that local 
authority’s consent, or within the area of 
supply of any licensee, without that li- 
censee’s consent, unless the Local Govern- - 
ment considers that consent has been un- 
reasonably withheld. i 


(2) Where any difference or dispute arises 
as to whether any person is or is not engag- 
ing, or about to engage, in the business of 
supplying energy within the meaning of 
sub-section (1), the matter shall be referred 
to the Local Government, and the decision 
of the Local Government thereon shall be 
final. 
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29. (1) The local authority may, by order 
in writing, confer and 
impose upon any person, 
who has obtained the 
sanction. of the local 
Government under section 28 to engage in 
the business of supplying energy, all or 
any of the powers and liabilities of a licensee 
under sections 12 to 19, both inclusive, and 
the provisions of the said sections shall 
thereupon apply as if such person were a 
licensee under Part II. 


(2) A local authority, not being a licensee, 
shall, for the purpose of lighting any street, 
have the powers and be subject to the 
liabilities respectively conferred and impos- 
ed by sections 12 to 19, both inclusive, so 
far as applicable, as if it: were a licensee 
under Part II. 

(3) In cases other than those for which 
provision is made by sub-section (1), the 
person responsible for the repair of any 
street may, by order in writing, confer and 
impose upon any person who proposes to 
transmit energy in such street all or any 
of the powers and liabilities of a licensee 
sections 12 to 19 (both inclusive), in so far 
as the same relate to— 

(a) opening or breaking up of the soil 
or pavement of such street, or 
(b) laying down or placing electric 
supply-lines in, under, along or 
across such street, or 
(c) repairing, altering or removing such 
electric supply-lines, 
and thereupon the provisions of the said 
sections shall, so far as aforesaid, apply to 
such person as if he were a licensee under 


Part II. 


(4) If no order is made within fourteen 
days after the receipt of an application for 
the same under sub-section (1) or sub-sec- 
tion (3), the order so applied for shall be 
deemed to have been refused, and every 


Power for non- 
licensees to break 
up streets, 


refusal to make an order, under sub-section . 


(1) or sub-section (3), shall be subject to 
revision by the Local Government. 


30. (1) No person, other than a licensee 
duly authorized under the 
terms of his license, shall 
transmit or use energy 
ata rate exceeding -two 


Control of trans- 
mission and use of 
energy. 


t 
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hundred and fifty watts,— 
` (a) in any street, or 
(b) in any place, 
(¢) in which one hundred or more 


persons are likely ordinarily to be 
assembled, or 


(ii) which is a factory within the mean- 
ing of the Indian Factories Act, 
1881, or 


(ui) which is a mine within the mean- 
ing of the Indian Mines Act, 
1901, 
without giving not less than seven clear 
days’ noticein writing of his intention ‘to 
the District Magistrate or, in a Presidency- 
town or Rangoon, to the Commissioner of 
Police, and complying with such of the 
provisions of Part IV, and of the rules 
made thereunder, as may be applicable: 


Provided that nothing in this section 
shall apply to energy used for the public 
carriage of passengers, animals or goods on, 
or for the lighting or ventilation of the roll- 
ing-stock of, any railway or tramway subject 
tothe provisions of the Indian Railways 
Act, 1890: 

Provided, also, that the Local Govern- 
ment may, by general or special order and 
subject to such conditions and restrictions 
as may be specified therein, exempt from 
the application of this section or of any such 
provision or rule as aforesaid any person or 
classof personsusing energy on premises 
upon or in connection with which it is 
generated, or using energy supplied under 
Part II in any place specified in clause (b). 

(2) Where any difference or dispute 
arises as to whether a place is or is not one 
in which one hundred or more persons are 


likely ordinarily to be assembled, the matter 


shall be referred to the Local Government. 
and the decision of the Local Government 
thereon shall be final, 


(3) The provisions of this section shall be 
binding on the Crown. 


PART IV. 
GENERAL. 
Protective Clauses. 


31. No person shall; in the generation, 
transmission, supply or 
. use of energy, any way 
injure any railway, 
tramway, canal or water- 
Way or any dock, wharf or pier vest- 
ed in or controlled by a local authority, or 
obstruct or interfere with the traffic on any 
railway, tramway, canal or water-way. 


Protection of rail- 
ways, and canals, 
docks, wharves and 
piers. 


32. (1) Every person generating, 
Protection of tele- transmitting, supplying 
graphic, telephonic Or using energy (herein- 
and electric-signal- after in this section 


ling lines. referred to as the 


“operator ”) shall take all reasonable pre- 
cautions in constructing, laying down and 
placing his electric supply-lines and other 
works and in working his system, so as not 
injuriously to affect, whether by induction 
or otherwise, the working of any wire or 
line used for the purpose of telegraphic, 
telephonic or electric-signalling communica- 
tion, or the currents in such wire or line. 


(2) Where any difference or dispute 
arises between the operator and the tele- 
graph-authority as to whether the operator 
has constructed, laid down or placed his 
electric supply-lines or other works, or 
worked his system, in contravention of 
sub-section (1), or as to whether the 
working of any wire, line or current is or is 
not injuriously affected thereby, the matter 
shall be referred to the Governor-General 
in Council; and the Governor-General in 
Council, unless he is of opinion thatthe 
wire or line has been placed in unreasonable 
proximity to the electric supply-lines or 
works of the operator .after the construc- 
tion of such lines or works, may direct the 
operator to make such alterations in, or 
additions to, his system as may be neces- 
sary in order to comply with the provi- 
sions of this section and the operator shall 
make such alterations or additions accord- 
ingly. 

Provided that nothing in this sub-section 
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shall apply to the repair, 
amendment of any electric supply-line 
so long as the course of the electric 
supply-line and the amount and- nature 
of the energy transmitted thereby are not 
altered. - = a 


- (3) Where the operator makes defaultin 
complying with the requirements of this 
section, he shall make full compensation 
for any loss or damage incurred by reason 
thereof, and, where any difference or dispute 
arises as to the amountof such compensa- 
tion, the matter shall be determined by arbi- 
tration. : : 


renewal or 


., Explanation.—For the purposes of this 
section, a telegraph-line shall be deemed to 
be injuriously affected if telegraphic, tele- 
phonic or electric signalling communication 
by means of such line is, whether through in- 
duction or otherwise, prejudicially interfer- 
ed with by an electric supply-line or work 
or by any use made thereof. 


33. (1) Every person shall, within twenty- 
Be oss _ four hours of the occur- 
Pelagia RA rence, send to the Elec- 

; trie Inspector, and also 
to the District Magistrate or, in a Presi- 
dency-town or Rangoon, to the Commis- 
sioner of Police, notice in writing of any 
accident in connection with the generation, 
transmission, supply or use of energy result- 
ing or likely to have resulted in loss of life 
or personal injury in any part -of such 
person’s works or electric supply-lines, 
or in connection with the same, and also 
notice of any loss of life or personal 
injury actually occasioned by- any such 
accident. cee a 

(2) The Local- Government may, if 
it thinks fit, require any Electric Jn- 
spector, or any other competent person ap- 
pointed by it in this behalf, to inquire and 
report— 

(a) as to the cause of any accident 
affecting the safety of the pub- 
lic, which may have been oc- 
casioned by or in connection 
_with the generation, transmis- 
sion supply or use of energy, or 


(b) as to the manner in, and extent to, 
which the provisions of this Act or 


` 
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of any license or rules thereunder, ~ 


so far as those provisions affect the 
safety of any person,- have been 
ae . complied with. 
+ 84. (1) No person shall, in the genera- 
MBA tion, transmission, sup- 
coumeotion vith PI Or use of energy per- 
“earth and power for Mit any part of his elec- 
“Government to in- tric supply-lines “to be 
terfere in. certain connected with earth ex- 
cases of default. é . 
$ i © cept so far as may be 
prescribed in this behalf or may be specially 
‘sanctioned by: the Governor-General in 
Council. -à 


_ (2) Ifat any time it is established to the 
satisfaction of the Local Goyernment— 


3 


(a) that any part of? an electric sup- 
` . ply-line is connected with earth 
, + , contrary to-the provisions of sub- 
` section, (1), or 

(D) 


that any electric supply-lines or 
other works for the generation, 
transmission, supply or use of 
_ energy, are attended with danger to 
2 the public safety or tə human life 
or injuriously affect any telegraph- 

: line, or : 

(e) that any electric supply-lines or 
other works are defective so as not 
to be in accordance with the provi- 
sions. of this, Act or of any rale 
5 thereunder, > 
the Local Government may, by order in 
writing, specify the. matter complained of 
and require the owner or user of such elec- 
tric supply-lines or other works to remedy 
it in such manner as shall be specified in 
the order,and may also...in like manner 
forbid the use of any electric supply- 
line or works until the order is complied 
with or for such time as is specified in 
the order. ne ih i 


Administration and rules. 


- 85. (1) The Governor-General in Council 
may, for the whole or 
any part of British India, 
and each Local Government-may, for the 
whole or any: part of the province, by noti- 
fication in the Gazette of India or the local 
official Gazette, as the case may be, consti- 
tute an Advisory Board, ; 


Advisory Boards 


t 
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(2) Every such Board shall consist of a 
chairman and not ‘less than two other 
members. - vores f - 


.. . (8) The-chairman-and, where there are 
more than two`other. members, two of the 
other membors, or where there are only two 
‘other members, one of the other members, 
shall be nominated by the Governor-Gener- 
al in ‘Council or the Local Government, as 
the case’ may be, and the remaining members 
shall be nominated by such Iocal ‘authorities, 
„Chambers of Commerce or other Associa- 
‘tions as the Governor-General in Council or 
the Local Government, as the case may be, 
may direct. * - 


(4) The Governor-General in-Council or 
the Local Government, as the case may be, 
may, by general or special order— ` 

(a) define the duties and regulate the 
procedure of any such Board, 


= (b) determine ‘the tenure of office 
"of the members of any such Board, 
and | 


(c) gave directions as to the payment 

i of fees to, and the travelling ex- 

penses incurred by, any member 

` ofany such Board in the perform- 
ance of his duty. i 


. 86. (1) The Governor-General -in Council 

may, by notification in 
-the Gazette of India, ap- 
point duly qualified per- 
sons to be Electric Inspectors, and every 
Hlectric Inspector so appointed shall exer- 
cise the powers and perform the function 
of an Electric Inspector- under this Act 
within such areas and subject to such re- 
strictions as the Governor-General in Coun- 
cil may direct. 4 


Appointment of 
Electric Inspectors. 


(2) The Local Government may, by noti- 
fication in the local official Gazette, appoint 
duly qualified persons to be Electric Ins- 
pectors within such areas as may be assigned 
to them respectively; and every Inspector 
so appointed shall exercise the powers and 
-perform the functions of an Electric Ins- 
pector under this Act subject to such 
restrictions as the Local Government may 
direct, e 
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(3) In the absence of express provi- 
sion to the contrary in this Act or any 
rule thereunder, an appeal shall lie from 
the decisionof an Electric Inspector to the 
Governor-General in Council or the Local 
Government as the case may be. 


37. (1) The Gevernor-General in Council 


Power for Gov- May make rules for the 
ernment to make whole or any part of 
rules. 


British India, to regu- 
late the generation, transmission, supply 
and use of energy, and, generally to 
carry out the purposes and objects of this 
Act. 


(2) In particular and without prejudice to 
the generality of the foregoing power, such 
rules may-~— 


(a) prescribe the form of applications 
for licenses and the payments 
to be made in respect thereof; 


(b) regulate the publication of notice ; 


(c) prescribe the manner in which 
objections with reference to any 
application under Part Il are to 
be made ; 


(d) provide for the preparation and 
submission of accounts by licensees 
in a specified form; 

(e) provide foz=+he securing of a re- 
gular constant and sufficient sup- 
ply of energy by licensees to con- 
sumers and for the testing at 
various parts of the system of the 
regularity and sufficiency of such 
supply, and for the examination 
of the records of such tests by 
consumers ; 


(f) provide for the protection of per- 
sons and property from injury by 
reason of contact with, or the 
proximity of, or by reason of the 
defective or dangerous condi- 
tion of, any appliance or ap- 
paratus used in the generation, 
transmission, supply or use of 
energy; 


(y) for the purposesof electric trac- 
tion regulate the employment of 
insulated returns, or of uninsu- 
lated metallic returns of low re- 
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sistance, in order to prevent fusion 
or injurious electrolytic action of 
or on metallic pipes, structures or 
substances and to minimise, as far 
as is reasonably practicable, in- 
jurious interference with the 
electric wires, supply-lines and 
apparatus of parties other than the 
owners of the electric traction 
system, or with the currents there- 
in, whether the earth is used asa 
return or not ; 

` (h) providefor preventing telegraph- 
lines and magnetic observatories 
or laboratories from being in- 
juriously affected by the genera- 
tion, transmission, supply or use of 
energy ; 

(i) prescribe the qualifications to be 

required of Electric Inspectors ; 


(j) authorise any Electric Inspector or 
other officer of a specified rank 
and class to enter, inspect and 
examine any place, carriage or 
vessel in which he has reason 
to believe any appliance or ap- 
paratus used in the generation, 
transmission, supply or use of 
energy to be, and to carry out 
tests therein, and to prescribe the 
facilities to be given to such In- 
spectors or officers for the pur- 
poses of such examinations and 
tests; and 


(k) authorize and regulate the levy of 
fees for any such testing or ins- 
pection and, generally, for the ser- 
vices of Electric Inspectors under 
this Act. 


(3) In making any rule under this Act, 
the Governor-General in Council may direct 
that every breach thereof shall be punishable 
with fine which may extend to three hundred 
rupees, and, in the case of a continuing 
breach, with a further daily fine which may 
extend to fifty rupees. 


38. (1) The power to make rules under 
section 37 shall be sub- 
ject to the condition of 
the rules being made after 
previous publication, " 


Further provisions 
respecting rules. 
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(2) The date to be specified in accord- 
ance with clause (3) of section 23 of the 
General Clauses Act, 1897, as that after 
which a draft of rules proposed to be 
made under section 37 will be taken into 
consideration shall not be less than three 
months from the date on which the draft of 
the proposed rules was published for general 
information. 


(3) Any rule to be made under this Act 
shall, before it is published for criticism 
under sub-section (2), be referred to the-Ad- 
visory Board (if any) constituted for the 
whole of British India, or, if no such Board 
has been constituted thento such Board or 
Boards (if any) as the Governor-General in 
Council may direct; and the rule shall not 
be so published until such Board or Boards 
(if any) has or have reported as to the ex- 
pediency of making the proposed ruleand as 
to the suitability of its provisions. - 

(4) All rules made under section 37 shall 
be published in the Gazette of India, and on 
such publication shall have effect asif enact- 
ed in this Act. 


Criminal Offences and Procedure. 


39. Whoever dishonestly abstracts, con- 
sumes or uses any energy 
shall be deemed to have 
committed theft within the meaning of the 
Indian Penal Code; and the existenceof arti- 
ficial means for such abstraction shall ke 
prima facie evidence of such dishonest ab- 
straction. 


Theft of energy.. 


40. Whoever 


Penalty for 
maliciously wasting 
energy or injuring 
works, 


maliciously causes energy 
to be wasted or diverted, 
or, with intent to cut 
off the supply of energy, 
cuts or injures, or at- 
tempts to cut or injure, any electric 
supply-line or works, shall be punishable 
with imprisonment for a term which may 
extend to two years, or with fine which 
may extend to one thousand rupees, or 
bath. 


41. Whoever, in contravention of the 
| Penalty for un- Provisions of section 28, 
authorizedsupply of engages in the business 
energy by non-li- of supplying energy shall 
Sengen: : be punishable with fine 
which may extend to three thousand 


t 
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rupees, and, in the case of a continuing 
contravention, with a daily fine which may 
extend to three hundred rupees. 


42. Whoever—. 


Penalty for illegal 
or defective supply 
or for  non-com- 
pliance with order. 


(a) being a licensee, save as permitted 
under section 27 or section 51 or 
by his license, supplies energy or 
lays down or places any electric 
supply-line or works outside the 
area of supply; or, 

(b) being a licensee, in contraven- 
tion of the provisions of this Act 
or of the rules thereunder or in 
breach of the conditions of his 
license and without reasonable 
excuse; the burden of proving 
which shall lie on him, discon- 
tinues the supply of energy or 
fails to supply energy ; or 

(e) makes default in complying with 
any order issued to him under 
section 3+, sub-section (2) ; 


shall be punishable with fine which may 
extend to one thousand rupees, and, in 
the case of a continuing offence or de- 
fault, with a daily fine which may extend 
to one hundred rupees. 


43. Whoever, in contravention of the 

Penalty for illegal provisions of section 30, 
transmission or use transmits or uses energy 
of energy. without giving the notice 
required thereby, shall be punishable with 
fine which may extend to five hundred 
rupees, and, in the case of a continuing 
offence, with a daily fine which may exten 
to fifty rupees. 

Penalty for in- 
terference with me- 
ters or licensee’s 


works and for im- 
proper use of energy. 


44, Whoever—} 


(a) connects any meter referred to in 
section 26, sub-section (1), or 
any meter, indicator or apparatus 
referred to in section 26, sub- 
section (7), with any electric sup- 
ply-line through which energy is 
supplied by a licensce, or dis- 

° connects the same from any such 
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electric supply-line, without giv- 
ing to the licensee. forty-eight 
hours’ notice in writing of his 
intention ; or, 


(b) lays, or causes to be laid, or con- 
nects up -any works for the 
purpose of communicating with 

` any other works belonging to a 
‘licensee, without such licensee’s 
consent ; or, 


(c) maliciously injures any meter re- 

ferred to in section 26, sub-section 

(1), or any meter, indicator or ap- 

_, paratus referred to in section 26, 

“sub-section (7), or wilfully or 

fraudulently alters the index of 

any such meter, indicator or 

apparatus, or prevents any such 

meter, indicator or apparatus from 
“duly registering ; or, 


(d) improperly uses the energy of a 
- licensee ; 


shall be punishable with fine which may 
extend to three hundred rupees, and, in 
the case of a continuing offence, with a 
daily fine which may extend to thirty 


rupees ; “and the existence of artificial’ 


means for making such -cdnnection as is 
referred to in clause (a) or such com- 
munication as is referred to in clause (b) 
or for causing such alteration or prevyen- 
tion as is referréd to in clause (e) or 
for facilitating such improper use as is 
referred to in clause (d) shall, where the 
meter, i 


it is his property or not, be prima facie 
evidence that such connection, communica- 
tion, alteration, prevention’ or’ improper. 
use, as.the case may, be, has been know- 
ingly and wilfully caused: by such con- 
sumer. ae Te 


maliciously extinguishes 
any public lamp shall be 
tingnishing public | punisnable with im- 
lamps. _ prisonment for a term 
which may extend to six months, or with 


fine which may extend to three hundred 
rupees, OF. with both, . 


“45. Whoever 
Penalty for ex- 


dicator or apparatus is under the 
custody or, control of the consumer, whether 
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46. Whoever negligently causes energy 

Penalty for negli- to be wasted or diverted, 
gently wasting Or negligently breaks, 
energy or injuring throws down or. dam- 
works. | ` ages any electric, supply- 
line, post, pole. or lamp or other ap- 
paratus connected with the supply of 
energy, shall be punishable with fine which 
may extend to two hundred rupees. © 


41. 


Penalty. for 
fences not otherwise 
provided for. 


Whoever, in any case not already 
of. provided for by sections 
39 to 46 (both in- 
clusive), makes . default 
in complying with any of the provisions 
of this Act, or. with any order issued under 
it, or, in the case, of a licensee, with any 
of the conditions of his license, shall be 
punishable with fine which may extend 
to one hundred rupees, and, in the case 
of a.continuing default, with a. daily fine 
which may extend to twenty rupees : l 


-- Provided that, where a -person has 
made default in complying with any. of 
the provisions of sections: 13, 14, 15, 
17 and 32, as the case may be, he 
shall not be so punishable if the Court 
is of opinion that the case was one of 
emergency and. that the offender compli- 
ed with the said proviosions as far as 
was reasonable in the circumstances. — 


48. The penalties imposed by sections 
39 to 47 (both inclusive) 
shall be in addition to, 
and not in derogation of, 
any liability in respect of the payment 
of compensation. or, in the case of a 
licensee, the revocation of his license, which 
the offender may--have incurred. 


49. The provisions of sections 39,.40, 


- Penalties not to af- 
fect other liabilities. . 


Penalties where Ad, 45 and 46. shall, 50 
works belong to Go- far as. they are ap- 
vernment. plicable, be deeined to 


apply also when the acts made punishable 
thereunder are committed in the case of 
energy supplied by or of works belonging 
to the Government. oc 
‘BO. No prosecution shall be instituted 
vt against any. person for 
‘any offence against this 
act or any rule, license 
or order thereunder, except at the 


Institution of pro- 
secution. | 


|| 
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instance of the Government or an Electric 
Inspector, or of a person aggrieved by 
the same. 
F Supplementary. 


“51. Notwithstanding anything in sec- 
Exercise in certain tions 12 to 16 (both 
cases of powers of inclusive) and sections 18 
telegraph-anthority. and 19, the Governor- 
General in Council may, by order in 
writing, for the placing of appliances and 
apparatus for the transmission of energy, 
confer upon any public officer or licensee, 
Subject to such conditions and restric- 
tions (if any) as the Governor-General 
in Council ‘may think fit to impose, and 
to the provisions of the Indian Telegraph 
Act, 1885, any of the powers which the 
telegraph-authority possesses under that Act, 
with respect to the placing of telegraph- 
lines and posts for the purposes of a 
telegraph established or maintained by the 
‘ Government or to be so established or 
maintained. 
52. Where any matter is, by or under 
this Act, directed to be 
Arbitration. determined by arbitra- 
tion the matter shall, unless it is otherwise 
expressly provided in the license ofa licensee, 
he determined by such person or persons as 
the Local Government may nominate in that 
behalf on the application of either party ; 
but in all other respects the arbitration 
shall be subject to the provisions of the 
Indian Arbitration Act, 1899. 


53. (1) Every notice, order or docu- 

Service of notices, ment by or under this 
erders or docu- Actrequired or authorized 
merits: to be addressed to any 
person may be served by post or left,— 

-o (@)..where the Government is the 
addressee, at the office of the 
Secretary in the Public Works 
Department ; 

-(0) where a local authority is the ad- 

. dressee, at the office of the local 
authority ; 

(c) where a company is the addressee, 
at the registered office of the 
Company or, in the event of the 
registered office of the Company 
not being in India, at the head 
office of the Company in India ; 


i 
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(d) where any other person is the 
addressee, at the usual or last 
known place of abode or business 
of the person. 


(2) Every notice, order or document 
by or under this Act required or authoriz- 
ed to be addressed to the owner or 
occupier of any premises shall be deemed 
to be properly addressed if addressed by 
the description of the “ owner ” or 
“ occupier ” of the premises (naming the 
premises), and may be served by deliver- 
ing it, or a true copy thereof, to some 
person on the premises, or, if there is no 
person on the premises to whom the same 
can with reasonable diligence be deliver- 
ed, by affixing it on some conspicuous 
part of the premises. 


54. Every sum declared to be re- 
ae sel coverable by section 5, 
certain provisions of clause (P), section 6, sub- 
Act. section (2), section 14, 
sub-section (2), clause (1), section 16, 
sub-section (2), section 18, sub-section (2) 
or sub-section (4), or section 26, sub- 
section (4), and every fee leviable under 
this Act, may be recovered, on applica- 
tion to a Magistrate having jurisdiction 
where the person liable to pay the 
same is for the time being resident, 
by the distress and sale of any movable 
property belonging to such person. 


55. (1) The Local Government may, 
by general or Special or- 
der, authorize the dis- 
charge of any of its 
functions under section 
13 or section 18 or clause 
V, sub-clause (2), or clause XIII of the 
Schedule by an Electric Inspector. 


Delegation of 
certain functions of 
Loca! Government 
to Electric Inspec- 
tors. 


56. No suit, prosecution or other pro- 
ceeding shall lie against 
any public officer, or any 
servant of a local author- 
ity, for anything done, or in good faith 
purporting to be done, under this Act. 


57. (1) In section 40, sub-section (1), 


Protection for acts 
done in good faith. 


Amendment of Clause (b), „and section 
the Land Acqnisi- 41, sub-section (5) of the 
tion Act, 1894. Land Acquisition Act, 


1894, ‘the term “ work ” shall be deemed 
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to include electrical energy supplied, or 
to be supplied, by means of the work to 
be constructed. 


(2) The Local Government may, if it thinks 
fit, on the application of any person, not 
being a company, desirous of obtaining any 
land for the purposes of his undertaking, 
direct that he may. acquire such land under 
the provisions of the Land Acquisition Act, 
1894, in the same manner and on the same 
condition as it might be acquired if the per- 
son were a company. 

58. (1) The Indian Electricity Act, 

1903, is hereby repeal- 


Repeals and sav- ed ; 


ings. 

Provided that every application for a 
license made and every license granted 
under the said Act shall be deemed to 
have been made and granted under this 
Act. ; 
(2) Nothing in this Act shall be deem- 
ed to affect the terms of any license 
which was granted, or of any agree- 
ment which was made, by or with the 
sanction of the Government for the supply 
or use of electricity before the commence- 
ment of this Act. 


—_——- 


THE SCHEDULE. 


PROVISIONS TO BE DEEMED TO BE INCOR- 
PORATED WITH, AND TO FORM PART OF, 
EVERY LICENSE GRANTED UNDER Part II, 
SO FAR AS NOT ADDED TO, VARIED OR EXCEPT- 
ED BY THE LICENSE. 


[See section 3, sub-section (2), clause (f).] 
Security and accounts. 


J. Where the licensee is not a local au- 


fae te thority, the following 
see works of Provisions as to giving 
licensee not being security shall apply, 
local authority. namely :— 


(a) The licensee shall, within the 
period fixed in that behalf by his 
license, or any longer period 
which the Local Government may 
substitute therefor by order under 
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section 4, sub-section (3), clause 
(1), of the Indian Electricity Act, 
1910, before exercising any of the 
powers by the license conferred 
on him in relation to the execu- 
of works, show, tu the satisfaction 
of the Local Goveinment, that he 
is in a position fully and efficient- 
ly to discharge the duties and ob- 
ligations imposed upon him by 
ihe license throughout the area of 
supply. 

The licensee shall also, within the 
period fixed in that behalf by his 
license, or any longer period 
which the Local Government may 
substitute therefor by order under 
section 4, sub-section (3), clause 
(b), of the Indian Electricity Act, 
1910, and before exercising any 
of the powers conferred on him | 
in relation to the execution of . 
works, deposit or secure to the 
satisfaction of the Local Govern- 
ment such sum (if any) as may 
be fixed by the license or, if 
not so fixed, by the Local Govern- 
ment. 


(c) The said sum deposited or secured 
by the licensee under the provi- 
sions of this clause shall be re-paid 
or released to him on ‘the comple- 
tion of the works or at such earlier 
date or dates and by such instal- 
ments, as may be approved by the 
Local Government. 


II. Where the licensee is nota local au- 

thority, the following 

S provisions as to the audit 

. of accounts shall apply, 
namely :— 

(a) The annual statement of accounts 
of the undertaking shall, before 
being rendered under section 11 
of the Indian Electricity Act, 
1910, be examined and audited 
by such person as the Local Gov- 
ernment may appoint or approve 
in this behalf, and the remunera- 
tion of the auditor shall be such 
as the Local Government may 
direct, and his remuneration and 


(6) 


Audit of accounts 
of licensee not be 
ing local authority. 


i 
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all expenses incurred by him in 
or about the execution 
duties, to such an amount as the 
Local Government shall approve, 
shall be paid by the licensee on 
demand. 


(b) The licensee shall afford to the 
auditor, his clerks and assistants, 
‘access to all such books and 
documents relating to the under- 
-taking as are necessary for the 
purposes of the audit, and shall, 
when required, furnish to him and 
them all vouchers and informa- 
tion requisite for that purpose, 
and afford to him and them all 
facilities for the proper execution 
of his and their duty. 


(e The audit shall be made and con- 
ducted in such manner as the Local 
Govornment may direct. 


(d) Any report made by the auditor, 
or such ‘portion thereof as the 
Local Government may direct, 
shall beappended to the annual 
statement of accounts of the licen- 
see, and shall thenceforth form 
part thereof. 


(e) Notwithstanding the foregoing 
provisions-of this clause, the Local 
Government may, if it think fit, 
accept the examination and audit 
of an auditor appointed by the 
licensee. 


III. The licensee shall, unless the Local 
Government otherwise 
directs, at all times keep 
the accounts of the capital employed for 
the purposes of the undertaking distinct from 
the accounts kept by him of any other under- 
taking or business. 


Separate accounts. 


Compulsorg works and supply. 


IV. The licensee shall, within a period of 
three years after the 
commencement of the 
license, execute to the 
satisfaction of the Local 
Government all such works as may be spe- 
cified in the license in this behalf or, if not 


Execution of work 
after commence- 
ment of license. 


of his” 
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so specified, as the Local Government may, 
by order in writing issued within six months 
of the date of the commencement of the 
license, direct. 


V. (1) Where, after the expiration of 
two years and six months 
from the commencement 
of the license, a requisi- 
tion is made by six or 
more owners or occupiers 
of premises in or upon any street or 
part of a street within the area of sup- 
ply or by the Local Government or a 
local authority charged with the public 
lighting thereof, requiring the licensee 
to provide distributing mains throughout 
such street or part thereof, the licensee shal] 
comply within six months with the requisi- 
tion, unless— 


Provisions as to 
laying down of fur- 
ther distributing 
mains. 


(a) where itis madeby such owners 
or occupiers as aforesaid, the 
Owners or occupiers making it 
do not, within fourteen clear 
days after the service on them 
by the licensee of a notice in 
writing in this behalf, tender to 
the licensee a written contract 
duly executed and with sufficient 
security binding themselves to 
take, or guaranteeing that there 
shall be taken, a supply of energy 
for not less than two years to such 
amount as will in the aggre- 
gate produce annually, at the cur- 
rent rates charged by the licensee, 
a reasonable return to the licensee; 
or 


(0) where itis made by the Local 
Government or a local authority, 
the Local Government or local 
authority, as the case may be, 
does not, within the like period, 
tender a like contract binding it- 
self to take a supply of energy fur 
not less than seven years for the 
public lamps in such street or part 
thereof. 


(2) Where any difference or dispute 
arises between the licensee and such owners 
or occupiers as to the sufficiency of the 
security offered under this clause, or ag 
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to the amount of energy to be taken or 
guaranteed as aforesaid, the matter shall 
be referred to the Local Government and 
either decided by it or, if it so directs deter- 
mined by arbitration. 

(3) Every requisition under this 
clause shall be signed by the maker or 
makers thereof and shall be served on the 
licensee. 


(4) Every requisition under this clause 
shall be in a form to be prescribed by rule 
under the Indian Electricity Act, 1910, and 
copiesof the form shall be kept at the office 
of the licensee and supplied free of charge 
to any applicant. 


VI. (1) Where a requisition ismado by 
the owner or occupier of 


Requisition for any premises situate with- 
supply to owners in one hundred yards 
or E occupiers in f di t ibi ti 
vicinity. rom any istributing 


main requiring the licen- 
see to supply energy for such premises, the 
licensee shall, within one month from the 
making of the requisition, supply, and, 
save insofar ashe is prevented from do- 
ing so by cyclones, floods, storms or other 
occurrences beyond his control, continue to 
supply, energy in accordance with the re- 
quisition ; 

Provided jirst, that the licensee shall 
not. be bound to comply with any such 
requisition unless and until the person mak- 
ingit— 

(a) within fourteen days after the ser- 
vicc on him by the licensee of a 
notice in writing in this behalf, 
tenders to the licensee a written 
contract, ina form approved by 
the Local Government, duly exe- 
cuted and with sufficient security, 
binding himself to take a sup- 
ply of energy for not less than 
two years to such amount as 
will produce, at current rates 
charged by the licensee, a re- 
asonable return to the licensee ; 
and 


(L) if required by the licensee so to 
do, pays to the licensee the cost of 
so much of any service-line as 
may be laid down or placed for 
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the purposes of the, supply upon 
the property in respect of which 
the requisition is made, and of so 
much of any service-line as it may 
be necessary for the said purposes 
to lay down or place beyond one 
hundred feet from the licensee’s 
distributing main, although not on 
that property : 


Provided, secondly, that the licensee 
shall be entitled to discontinue such sup- 
ply— 

(a) if the owner or occupier of the 
property to which the supply is 
made has not already given se- 
curity, or if any security given 
by him has become invalid or in- 
sufficient, and such owner or oc- 
cupier fails to furnish security or 
to make up the original security 
to a sufficient amount, as the case 
may be, within seven days after 
the service upon him of notice 
from the licensee requiring him so 
to do, or i 

(b) if the owner or occupier of the 
property to which the supply is 
made adopts any appliance, or 
uses the energy supplied to him 
by the licensee for any purposes, 
or deals with it in any manner, so 
as unduly or improperly to inter- 
fere with the efficient supply of 
energy to any other person by the 
licensee, or 

(0) if the electric wires, fittings, works 
and apparatus in such property 
are not in good order and condi- 
tion. and are consequently likely 
to affect injuriously the use of 
energy by the licensee, or by other 
persons, or 

(d) if the owner or occupier makes 
any alterations of, or additions to, 
any electric wires, fittings, works 
or apparatus within such property 
as aforesaid, and does not noti- 
fy the same to the licensee be- 
fore the same are connected to 
the source of supply, with a view 
to their being examined and 
tested : 
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Provided, thirdly, that the maximum 
rate per unit of time at which the owner or 
occupier shall be entitled to be supplied 
with energy shall not exceed what is neces- 
sary for the maximum consumption on his 
premises, and, where the owner or occupier 
has required a license to supply him ata 
specified maximum rate, he shall not be 
entitled to alter that maximum, except after 

- one month’s notice in writing to the licen- 
see, and the licensee may recover from the 
owner or occupier any expenses incurred by 
him by reason of such alteration in respect 
of the service-lines by which energy is 
supplied to the property beyond one 
hundred feet from the licensee’s dis- 
tributing main, or in respect of any fittings 
or apparatus of the licensee upon that pro- 
perty : and 

Provided, fourthly, that, in the event of 
any requisition being madefor a supply of 
energy fromany distributing main of which 
the licensee can prove, tothe satisfaction of 
an Electric Inspector,— 


(a) that it is already loaded up to 
its full current-carrying capacity, 
or 


(b) that, incase of a larger amount 
ofcurrent being transmitted by 
it, the loss of pressure will serious- 
ly affect the efficiency of the sup- 
` ply to other consumers in the vici- 

nity, 
the licensee may refuse to accede to the 
requisition for such reasonable period, 
not exceeding six months, as such Ins- 
pector may think sufficient for the pur- 
pose of amending the distributing main or 
laying down or placing a further distribut- 

ing main. 

(2) Any service-line laid for the purpose 
of supply in pursuance of a requisition under 
sub-clause (1) shall, notwithstanding that a 
portion of it may have been paid for by the 
person making the requisition, be maintained 
by the licensee. 


` (3) Where any difference or dispute 
arises as to the amount of energy to be taken 
or guaranteed as aforesaid, or as to the cost 
of any service-line or as to the sufficiency of 
the security offered by any owner or oc- 
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cupier, or as to the improper use of energy, 
or as to any alleged defect in any wires, 
fittings, works or apparatus, or as to the 
amount of the expenses incurred under the 
third proviso to sub-clause (1), the matter 
shall be referred to an Electric Inspector 
and decided by him. 

` (4) Every requisition under this 
clause shall bo signed by the maker or 
makers thereof and shall beserved on the 
licensee. 

(5) Every requisition under the clause 
shall be in a form to be prescribed by rule 
under the Indian Electricity Act, 1910; and 
copies of the form shall be kept at the office 
of the licensee and supplied free of chargė 
to any applicant. 


VII. (1) Wherean application is made 
by any person for the 
supply of energy within 
the area of supply, for 
any premises not situate 
within one hundred yards 
from any distributing main, or in any street 
in which distributing mains have not already 
been laid down or placed, and where a special 
agreement has been entered into ‘to give 
and receive such supply, the licensee shall, 
before commencing to lay down or place 
in any such street any electric supply-line, 
serve upon the local authority (if any) and 
upon the owner or occupier of all premises 
abutting on so much of the street as lies be- 
tween the points of origin and termination 
of the electric supply-line so to be laid down 
or place a notice stating that the licensee 
intends tolay down or place the electric 
supply-line, and intimating that, if within 
the said period the local authority or any 
two or more of such owners or occupiers re- 
quire in accordance with the provisions of 
the license that a supply shall be given for 


Provision as to lay- 
ing electric supply- 
lines under special 
agreement. 


any public lampsor to their premises, as. 


the case may be, the necessary distribut- 
ing main will be laid down or placed by 
the licensee at the same time as the elec- 


tric supply-line intended for the particular 


person. 23 
(2). Where any such special agreement 


as is referred to in sub-clause (i) :has been. 


entered into between the licensee and any 
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person, the licensee shall supply, and save 
in so far as he is prevented from doing 
so by cyclones, floods, storms or other oc- 
currences beyond his control, continue to 
supply energy in such quantities as may 
have been agreed upon, and the provisions 
contained in the first, second, third and 
fourth provisos to sub-clause (1) andin sub- 
clauses (2) and (8) of clause VI shall, so far 
asmay be, apply. to every case in which 
energy is supplied under this clause as if 
such person had made a requisition under 
clause VI. 
VIII. (1) Where a requisition is made by 
_ the Local Government 

Supply for public orby a local authority 

lamps. e o : 

requiring the licensee to 
supply for a period of not less than seven 
years energy for any public lamps within 
the distance of one hundred yards from any 
distributing main, the licensee shall supply, 
and, save in so far as he is prevented from 
doing so by cyclones, floods, storms or other 
occurrences beyond his control, continue to 
supply, energy for such lamps in such 
quantities as the Local Government or the 
local authority, as the case may be, may 
require. 

(2) The provisions of sub-clause (b) of the 
first proviso, of sub-clauses (c) and (d) of 
the second provisos to sub-clause (1) and 
the provisions of sub-clause (2) and (3) of 
clause VI shall, so far as may be, apply to 
every case inwhich a requisition for the 
supply of energy is made under this clause 
as if the Local Government or local author- 
ity were an owner or occupicr within the 
meaning of those provisions. 


Supply by bulk-licensees. 


IK. .(1) Where, and in so far as, the licen- 
Special provisions 928 (hereinafter in this 
applying to supply clause referred to as “the 
by bulk-licensees.  bulk-licensee”) is autho- 
rized by his license to supply energy to other 
licensees for distribution by them (herein- 
after in this clause referred to as “distribut- 
ing licensees”), the following provisions 
shall apply, namely :— 
(a) any distributing licensees within the 
bulk-licensee’s area of supply may 
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make a requisition on the bulk- 
licensee, requiring him to give 
a supply of energy and specifying 
the point, andthe maximum rate 
per unit of time, at which such 
supply is required, and the date 
upon which the supply is to com- 
mence, such date being fixed 
after the date of receipt of the 
requisition so as to allow an in-. 
terval that is reasonable with 
regard tothe locality and to the 
length of the electric supply-line 
and the amount of the plant re- 
quired ; 


(b) such distributing-licensee shall, if 


required by the bulk-licensee so 
to do, enter inton written agree- 
ment to receive and pay for asup- 
ply of energy fora period of not 
lessthan Seven years of such an 
amount that the payment to he 
made for the same at the rate of 
charge for the time being charged 
for such supply shall not be less 
than such an amount as will pro- 
duce a reasonable return to the 
bulk-licensee on the outlay (ex- 
cluding expenditure on generating 
plant then existing and any elec- 
tric supply-line then Jaid down or 
placed) incurred by him in making 
provision for such supply ; 


(c) the maximum rate per unit of time 


at which a distributing-licensee 
shall be entitled to be supplied 
with energy shall not exceed what 
is necessary for the purposes for 
which the supply is required by 
him, and need not be increased ex- 
cept upon a fresh requisition made 
in accordance with the foregoing 
provisions ; 


(d) if any difference or dispute arises 


under this clause, it shall be deter- 
mined by arbitration, and, in the 
event of such arbitration, the arbi- 
trator shall have regard to the fol- 
lowing amongst other considera- 
tions, namely :— 


(i) the period for which the distri- 


buting-licensee- is prepared to 
bind himself to take energy; 
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(ii) theamount of energy required 
and the hours during which 
the bulk-licensee is to sup- 
ply it; 

(zit) the capital expenditure incur- 
red or to be incurred by the 
bulk-licensee in connection with 
the aforesaid supply of energy ; 
and 
the extent to which the capital 
expended or to be expend- 
ed by the bulk-licensee in con- 
nection with such supply may 
become unproductive upon the 
discontinuance thereof. 

(2) Notwithstanding anything in sub- 
clause (1), the bulk-licensee shall give a 
supply of energy to any distributing- 
licensee within his area of supply apply- 
ing therefor, even although the distributing- 
licensee desires to be supplied with only a 
portion of the energy required for distribu- 
tion by him : 

_ Provided that the distributing-licensee 

shall, if so required by the bulk-licensee, 

enter into an agreement to take such energy 
upon special terms (including a minimum 
annual sum to be paid to the bulk-licen- 
see) to be determined, if necessary, by arbi- 
tration in the manner laid down in sub- 

clause (1) (d). 

(3) The maximum price fixed by a licensee 
for energy supplied to a distributing-licensee 
shall not apply to any partial supply given 
under sub-clause (2). 


(ix) 


(4) Every distributing-licensee, who is 
supplied with energy by a bulk-licensee and 
intends to discontinue to receive such sup- 
ply, shall give not less than twelve months’ 
notice in writing of such intention to the 
- bulk-licensee : 

Provided that, where the distributing- 
licensee has entered into a written agree- 
` ment with the bulk-licensee to receive and 
pay for a supply of energy for a certain 
period, such notice shall be given so as not 
to expire before the end of that period. 

Charges. 

X. In the absence of an agreement to the 
contrary, the licensee 
may charge for energy 
supplied by him to any 


Methods of charg- 
ing. 
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consumer :— 


(a) by the actual amount of energy so 
supplied; or 

(b) by the electrical quantity contained 
in the supply; or 

(c) by such otber method as may be 
approved by the Local Govern- 


ment : 


Provided, frst, that, where the licensee 
charges by any method so approved by. the 
Local Government, any consumer who 
objects to that method may, by not less 
than one month’s notice in writing, require 
the licensee to charge him, at the licensee’s 
option, either by the actual amount of 
energy supplied to him or by the electrical 
quantity contained in the supply, and there- 
after the licensee shall not, except with the 
consent of the consumer, charge him by an=- 
other method : 


Provided, secondly, that before commenc- 
ing to supply energy through any distribut- 
ing main, the licensee shall give notice, by 
public advertisement, of the method by 
which he proposes to charge for energy so 
supplied; and, where the licensee has given 
such notice, he shall not be entitled to 
change that method of charging without 
giving not less than one month’s notice 
in writing of such change to the Local 
Government, to the local authority (if any) 
concerned, and to every consumer of energy 
who is supplied by him from such distribut- 
ing main: 


Provided, thirdly, that i£ the consumer is 
provided with a meter in pursuance of the 
provisions of section 26, sub-section (1), of 
the Indian Electricity Act, 1910, and the 
licensee changes the method of charging for 
the energy supplied by him from the dis- 
tributing main, the licensee shall bear the 
expense of providing a new meter, or such 
other apparatus as may be necessary by 
reason of the new method of charging. 


XI: 


- Maximum charges. 


Save as provided by clause IX, sub- 
clause (3), the prices 
charged by the licensee 
for energy supplied by him shall not exceed 
the maxima fixed by his license, or, in the 
case of a method of charge approved by the 
Local Government, such maxima as the 
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Local Government shall fix on -approving 
the method: 


Provided that, if, at any time after the 
expiration of seven years from the com- 
mencement of the license, the Local Govern- 


ment considers or is satisfied that the 


maxima so fixed or approved as aforesaid 
should be altered, it may, after such inquiry 
(if any) as it thinks fit, make an order 
‘accordingly, which shall have effect from 
such date as may be mentioned therein : 


Provided, also, that, where an order in 
pursuance of the foregoing proviso has 
been made, no further order altering the 
maxima fixed thereby shall be made until 
the expiration of another period of five 
years. 


XII. The price to be charged by the 
licensee and to be paid 
to him for energy sup- 
: plied for the public 
-lamps, and the mode in which those 
-charges are to be ascertained, shall be settl- 
ed by agreement between the licensee and 
the Local Government or the local author- 
ity, as the case may be, and, where any 
difference or dispute arises, the matter shall 
be determined by arbitration. 


Charge for supply 
for public lamps, 


Testing and inspection. 
XIII.- The licensee shall establish at his 


own cost and keep in 
proper condition such 
number of testing 
stations, situated at such 
places within reasonable 
distance from any distributing main, as the 
Local Government may direct for the 
purpose of testing the pressure or periodi- 
‘city of the supply of energy in the distribut- 
ing main, and shall supply and keep in 
proper condition thereat, and on all pre- 
mises from which he supplies energy, such 
‘instruments for testing as an Electric In- 
spector may approve, and shall supply 
. energy toeach testing station for the purpose 
-of testing. 


XIV. The licensee shall afford all faci- 
lities for inspection 
and testing of his works 
and for the reading, test- 
inspection of his instruments, 


Licensee to estab- 
lish testing sta- 
tions and keep in- 
struments for test- 
ing. 


. + Fagilities for test- 
ing. 


‘ing and 
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_ Testing of works. 
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‘and may, on each occasion of the testing 
of his works or the reading, testing or 


-Inspection of any instruments, be represent- 


ed byan agent, who may be present, but 


‘shall not interfere with the reading, testing 


or inspection. 


XV. On the occasion of the testing of 
any works of the licensee 
by an Electric Inspector 


reasonable notice thereof shall be given to 


the licensee; and the testing shall be carried 


out at such suitable hours as, in the opinion 


of the Electric Inspector, will least interfere 
with the supply of energy by the licensee, 
and in.such manner asthe Electric Inspector 
may think fit; but, except under the provi- 
sions of an order made in each case in that 
behalf by the Local Government, the Electric 


‘Inspector shall not be entitled to have access 


to, or interfere with, the works of the licensee 
at any -points other than those at ‘which the 
licensee himself has access to the same: . 


Provided that the licensee shall not be 
held responsible for any interruption or 
irregularity in the supply of energy which 
be occasioned by, or required by the Electric 
Inspector for the purpose of, any such test- 
ing as aforesaid: 


Provided, also, that the testing shall not 
be made in regard to any particular portion 
of the works oftener than once in any three 
months, unless in pursuance of an order 


-made in each case in that behalf by the 


Local Government. 
l i Plans. 
XVI. (1) The licensee shall, after 


commencing to supply 
energy, forthwith cause 
a -plan to be made of 
the area of supply, and 
shall cause to be marked thereon the align- 
ment and the approximate height above or. 
depth below the surface of all his then 
existing electric supply-lines, street-dis- 
tributing boxes and other works, and shall 
once in every year cause that plan to be 
duly corrected so as to show the elec- 
tric supply-line, street-distributing boxes 
and other works for the time ‘being 
in position. The licensee shall also, if sq 


Plan of area of 
supply tobe made 
and kept open for 
inspection. 
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required by an Electric Inspector, cause to be 
made sections showing the approximate 
level of all his existing underground works 
other than service-lines. : 


(2) Every such plan shal be drawn to a 
scale -which- shall not -be smaller than 
sixteen inches to the mile. | 


(3) Every such section shall be drawn 
‘toa horizontal scale which shall not be 
smaller than sixteen inches to the mile 
and toa vertical scale which shall not be 
smaller than one inch to eight feet. 


(4) Every plan and section so made or 
corrected, or a copy thereof; marked with 
the date when it was so made or corrected, 
shall be kept by the licensee at his principal 
office or place of business within the area of 
supply, and shall at all reasonable times be 
open to the inspection of all applicants and 
copies thereof shall be supplied on such 
terms and conditions as may be prescribed 
es under the Indian Electricity Act, 


(5). The licensee shall, if required by 
an Electric Inspector and where the 
licensee is nota local authority, by the local 
authority (if any) concerned, supply free 
of charge to such Electric Inspector or local 
authority, a copy of every such plan or sec- 
tion duly corrected so as to agree with the 
original kept at the principal office or place 
of business of the licensee. 


Additional notice of certain works. 


XVII. On the day next preceding the 
commencement of any 
such works as are refer- 
. red to in section 13 of the 
Indian Electricity Act, 1910, the licensee 
‘shall, in addition to any other notices which 
“he may be required to give, serve upon the 
Electric Inspector, or such officer as the 
Local Government may appoint in this 
“behalf for the area of supply, a notice in 

writing stating that he is about to com- 
mence the works and the nature and position 
of the same. 


Notice to Electric 
Inspector. 
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' THE INDIAN MUSEUM ACTI. 
ACT No. X of 1910. 

The following Act of the Governor-Gener- 
al of India in Council received the assent 
of the Governor-General on the 18th 
March, 1910, and is hereby promulgated for 
general information. i f 
An Act to consolidate and amend the law 

relating to the Indian Museum. 
WHEREAS it is expedient to consolidate 
and amend the law relating to the Indian 
Museum; It is hereby enacted as follows:— 
ig Preliminary. ` foe 
1. (1) This Act may be called the 
Indian Museum Act, 


Short title and 1910, 


commencement. 

(2) It shall come into force on such date 
as the Governor-General in Council, by 
notification in the Gazette of India, may 
direct. ; 

Incorporation of the Trustees. 


2. (1) The Trustees of the Indian 
nar Museum (hereinafter 
G tut 
Ma ae called the Trustees) shall 
‘Trustees of the be— 


Indian Museum. 


(a) ihe six persons for the time being 
- performing the duties of the 
following offices, namely ; 


(i) the Accountant-General of 
engal:— 
(ii) 


the Principal, Government 
School of Art, Calcutta; 

(iii) the Director, Geological Survey 
of India; 

(iv) the Superintendent of the 

Zoological and Anthropological 

Section of the Museum; : 

(v) the Director-General of Archzeo- 
logy; and 

(vi) the Officer in charge of 
“the Industrial Section of the 
Museum; 

(b) one other person to be nominated 
by the Governor-General in 
Council 

(c) three other persons to be’nominated 
by the Lieutenant-Governor of 
Bengal; 

(d) one other person to be nominated 
by the Council of the Asiatic 

e Society of Bengal; c 


(e) one other person to be nominated 
by the Bengal Chamber of Com- 
inerce: 

(f) one other person to be nominated by 
the British Indian Association, 
Calcutta; 


(g) one other person to be nominated 
by the Syndicate of the Calcutta 
University; and 

(h) three other persons to be nominated 
by the Trustees, 


(2) The Trustees shall be a body 
corporate, by the name of “ The Trustees of 
India Museum”, with perpetual succession 
and a common seal, and in that name shall 
sue and be sued, and shall have power to 
acquire and hold property to enter into 
contracts, and to do all acts necessary for 
and consistent with the purposes of this 


Act. 


(3) The nominated Trustees shall, save as 
herein otherwise provided, hold office for 
a period of three years: 


Provided that the authority nominating 
a Trustee may extend his term of office 
for one or more like periods. 


8. (1) The powers of the said body 

Minimum number Corporate may only be 
of ‘Trustees and exercised so long and so 
quorum, often as there are nine 
members thereof. i 

(2) The quorum necessary for the tran- 
saction of business at a meeting of the 
Trustees shall not be less than six. 


4. Ifa nominated Trustee— 


Power to appoint 
new Trustees. 
(a) dies, or 
(b) is absent from the meetings of the 
Trustees for more than twelve 
consecutive months, or 
(c) desires to be discharged, or 
(d) refuses or becomes incapable to 
act, or 
(e) is appointed to perform the duties 
of any office specified in section 
í 2, clause (a), 
the authority which nominated the Trustee 
may nominate a new Trustee in his place. 
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5. From the commencement of this 

Vacation of ofico Act the term of office 
by existing Trus- ofall persons appointed 
teos. to. be Trustees under 
the Indian Museum Act, 1876, shall cease. 


Property and powers of the Trustees. 
6. (1) All the property, whether move- 


able or immoveable, 
which at the commence- 
ment of this Act is held 
by the Trustees of the 
Indian Museum constituted by the Indian 
Museum Act, 1876, on trust for the 
purposes of the said Museum. shall, 
together with any such property which may 
hereinafter be given, bequeathed, transferred 
or acquired for the said purposes, vest in 
the Trustees of tho Indian Museum consti- 
tuted by this Act on trust for the pur- 
poses of the said Museum: 


Property vested 
inor placed under 
the control of the 
Trustees. 


Provided that the Trustees may expend 
the capital of any portion of such property 
which may consist of money on tho 
maintenance, improvement and enlargement 
of the collections deposited in, presented to 
or purchased for the said Museum or other- 
wise for the purposes of the same as they 
may think fit. 


(2) The Trustees shall have the exclusive 
possession, occupation and control, for the 
purposes of such trust, of the land specified 
in the schedule, including any buildings 
which may have been, or may hereafter be, 
erected thereon, other than those portions 
thereof which have been set apart by the 
Trustees for the records and offices of the 
Geological Survey of India. 


7. Subject to the provisions of any 
bye-laws made in this 
behalf, the Trustees may, 
from time to time— 


Power to Trustees 
to exchange, sell 
and destroy articles 
in collections. 

(a) deliver, by way of loan, to any 
person the whole or any portion 
of, or any article contained in, 
in any collection vested in them 
under this Act; 


(b) exchange’ or sell duplicates of 
articles contained in any such 
collection and take or purchase, in © 
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the place of such duplicates such 
articles as may in their opinion 
be worthy of preservation in the 
Museum; 


(c) present duplicates of articles con- 
tained in any such collection to 
other Museums in British India; 
and 


(d) remove ‘and destroy any article 
contained in any such collection.— 


8. (1) The Trustees may, from time to 
time, with the previous 


Power to Trus- : 
tees to make bye. Sanction of the Governor 
laws. ` General in Council, 
make bye-laws con- 


sistent with this Act for any purpose 
necessary for the execution of their trust. 


(2) In particular, and without pre- 
judice to the generality of the foregoing 
power, such rules may provide for— 


(a) the summoning, holding and 
adjournment of general and 
special meetings of the Trustees; 


(b) the securing of the attendance of 
Trustees at such meetings; 

(c) the provision and keeping of 
minute-books and account-books; 


(d) the compiling of catalogues; 


(e) the lending of articles contained in 
the collections vested in the 
Trustees; 


(#) the exchange and sale, and the pre- 
sentation to other Museums in Brit- 
ish India, of duplicates of articles 
contained in such collections; 


the removal and déstruction of 
articles contained in such collec- 
tions; and 


(y) 


(h) the general management of the 
Museum. 


9. Subject to such regulations and con- 
ditions as may be pres- 
cribed by them in this 
behalf the Trustees shall 
fe appoint such officers and 
servants as may be necessary or proper for 
the care or management of the trust-pro- 
perty, and may assign to such officers and 


i Power to Trustees 
to appoint officers 
and servants. 
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servants such pay as they may think fit; 
Provided that— 


(a) no officer shall be appointed— 


(i) if such officer is, at the date of 
his appointment, in India, with- 
out the approval of the 
Governor General in Council, 
or 

(ii) if such officer is not then in 
India, without the approval of 
the Secretary of State for India 
in Council; and 

(b) no new office shall be created, and 
no salaries of officers shall be 
altered, without the previous sanc- 
tion of the Governor-General. in 
Council. 


Duties of the Trustees. 


10, (1) The Trustees shall furnish 
on or before the first 
day of December in each 
y 


ar— 


Trustees to fur- 
nish annual reports 
and accounts, 


(a) to the Government of India a 
report of their several proceedings 
for the previous financial year 
and 

(b) to such auditor as the Governor- 
General in Council appoints in 
this behalf, accounts of all moneys 
expended by the Trustees during 


the previous financial year, 
supported by the necessary 
vouchers. 


(2) The Trustees shall cause such report 
and accounts to be published annually for 
general information. 


11. (1) The Trustees shall cause every 
i article in the collections 
in the said Indian Mu- 
seum formally belong- 
ing to the Asiatic Society 
of Bengal and all addi- 
tions that may hereafter be made thereto 
otherwise than by purchase under section 
6, to be marked and numbered and (subject 
to the provisions contained in sections 7 
and 16) to be kept and preserved in the 
said Museum with such marks and 
numbers, 4 


Collections of 
Asiatic Society to 
be kept distinguish- 
ed in the Museum. 
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(2) An inventory of such additions shall 
be made by the said Society, one copy 
whereof shall be signed by the Trustees and 
delivered to the said Society, and another 
copy shall be signed by the -Council of the 
said Society and delivered to the Trustees, 
and shall be kept by them along with the 
inventory delivered to the predecessors 
in office of the Trustees when the said 
collections were deposited in the said 
Museum. 


12. All objects taken in exchange and 
articles purchased under 
section 7 and all moneys 
realised from sales made 
in accordance with the 
terms of the same section 
shall be held on trust and subject to powers 
and declarations corresponding as nearly as 
may be with the trusts, powers and declara- 
tions by this Act limited and declared. 


Articles reccived 
in exchange or pur- 
chased and moneys 
paid onsale to be 
held on trust. 


18, All officers and servants appointed 

: Ba eds under this Act shall be 
È A 

tobe pablidserrante deemed to be public 
and subject to Servants within the mean- 
Civil Service Regu. ing of the Indian Penal 
lations. Code; and, so far as 
regards their salaries, allowances, and pen- 
sions and their leave of absence from duty, 
they shall be subject to the rules which 
under the Civil Service Regulations for the 
time being in force would be applicable if 
their service was service under Government, 


14, Notwithstanding anything herein- 
before contained, the 
Trustees may if they 
think fit with the pre- 
vious sanction of the 
Governor-General in 
Council and subject in each case to such 
conditions as he may approve and to such 
rules as he may prescribe, assume the 
custody and administration of collec- 
tions which are not the property of the 
Trustees for the purposes of their trust 
under this Act and keep and preserve 
such collections either in the Indian Museum 
or elsewhere: 


Provided that if the trust constituted by 
this Act is at any time determined, any 
such collections shall not by reason of 


Power to Trustees’ 
to keep collections 
not- belonging to 
them. 
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their then being in the Indian Museum 
become the property of His Majesty. 


15. The Trustees may with the previous 


sanction of the Gover- 
Pe dae an nor-General in Coun- 
O part wi certain si 3 
propri: in their Ci, and subject to 
possession. such conditions as he 

may approve, deliver 


possession of the whole or any part of the 
property described in the schedule to 
such person as the Lieutenant-Gover- 
nor of Bengal may appoint in that behalf. 


16. If the trust constituted by this 
Act is at any time 


Property in col- > 
determined, — 


lections on determi- 
nation of trust. . h 
(a) the collections and additions men- 
tioned in section 11 shall become 
the property of the said Asiatic 
Society or their assigns, and 
all the other collections then in the 
said Indian Museum shall, save as 
otherwise provided by section 14, 
become the property of His 
Majesty. 


17, The Indian Museum Act, 1876, 
and the Indian Museum 
Act, 1887, are hereby 


(2) 


Repeals. 
repealed. 


Toe SCHEDULE. 
(See Sections 6 and 15.) 


Land Bounded— 

on the North side by the premises No. 
2, Sudder Street, and by Sudder 
Street; - 

on the West side by Chowringee Road 
and by the premises No. 29, 
Chowringhee Road (occupied by 
the Bengal United Service Club); 

on the South side by the premises No. 
29, Chowringhee Road, by Kyd 
Street and by the premises No. 4, 
Chowringhee Lane, and 

on the East side by the premises No, 
15, Kyd Street, and the premises 
Nos. 4, 3, 2 and 1, Chowringhee 


ane 
together with all buildings roads and tanks 
existing or erected thereon, and all ease- 
ments appertaining thereto, . 
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CENTRAL PROVINCES COURTS 
(AMENDMENT) ACT. f 


ACT No. XI of 1910. 


The following Act of the Governor- 
General of India in Council received the 
assent of the Governor-General on the 18th 
March, 1910, and is hereby promulgated 


for general information. 


An Act to amend the Central Provinces 
Courts Act, 1904. 


WHEREAS it is expedient to amend the 


Central Provinces Courts Act, 1904; It is 


hereby enacted as follows:— < 
-~ 1. This Act may be called the Centra? 
- - Provinces Courts (Am- 
Short title, endment) Act, 1910. 
2. For Chapter II of the Central Pro- 
pans vinces Courts Act, 1904, 
cue Cie Ps the following shall be 
Chapter-II “of -Act substituted, namely:— - 


II, 1904... EA 
“CHAPTER II. 

Tas Court OF THE JUDICIAL | 
z COMMISSIONER. a 
- «3, The Court of the Judicial Com- 
i missioner of the Central 
Provinces shall be the 
highest Civil Court of 
appeal, and, except in 
reference to proceedings against European 
British subjects and persons jointly charged 
with European British subjects, the highest 
Court of Criminal Appeal and revision in 
and for the territories to which this Act 
extends. 


Jurisdiction of 
Court of Judicial 
Commissioner. 


“4, (1) The Court of tha. Judicial 
a ato i Commissioner shall con- 
nstitution o : z 
Court of Judio Sist, oË three or, with 
Commissioner, the sanction of the Go- 


f .  vernor General in Coun- 
- Gil, more Judges, one òf whom shall be 
the Judicial Commissioner of the Central 
Provinces who shall be appointed 
by the Governor-General in Council, 
and the others Additional Judicial Com- 
missioners who shall be appointed by the 
Local Government with the previous sanc- 
tion of the Governor General in Council. 

_ (2) Every. person appointed, under this 


ACTS OF THE GOVERNOR-GENERAL’S COUNCIL. 53 


séction shall hold his office during the 
pleasure of the Governor General in 
Council. 


“4A, (1) The Judicial Commissioner, 
whether permanent or 
officiating, shall hava 
rank ‘and precedence 


before the other Judges of his Court. 


(2) The Additional Judicial Com- 
missioners shall have rank and precedence 
among themselves according to the seniority 
of their appointment as such additional 
Judicial Commissioners: 

Provided that an Additional Judicial 
Commissioner permanently appointed shall 
be deemed to be senior to and to have rank 
and precedence before an officiating Judge. 


(3) In this Act the expression ‘the senior 
Judge’ shall mean the Judge for the time 
being entitled to the first place in rank and 
précedence. < 

“5. (L) Except as otherwise provided by, 

Exorcise of juris- his Act or by any -other 

diction by Judges of enactment for the time 
Court of Judicial being in force, and sub- 
Commissioner. ject to any rules made 
under this Act, the jurisdiction of the Court 
ofthe Judicial Commissioner may be exer-. 
cised by a single Judge of the Court. 
- (2) The Court of the Judicial Commis- 
sioner may, with the sanction of the Local 
Government, make rules to provide, in such, 
manner as jt thinks fit, for the exercise of 
any of its powers by a bench of two or more 
Judges of the Court. 


“5A, (1) The Court of the Judicial’ 
‘Commissioner may make 
re rules declaring what 
number of Judges, not 
being less than three, shall 
constitute’ a full bench of the Court of- 
the Judicial Commissioner, and may by 
such rules prescribe the mode of determining - 
which Judges shall sit as‘a full bench when 
a full bench sitting becomes necessary. 


(2) Subject to the provisions of sub-sec- 
tion (1), the Judicial Commissioner may 
determine which Judge in each case or class 
of cases shall sit alone and which Judges 
shall constitute any bench, 


~ Rank and prece- 
dence of Judges. 


Constitution 
full bench 
other benches. 
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“SB. The Judicial Commissioner may 

Power of Judicial transfer any case, whe- 
Commissioner to ther the hearing has or 
transfer cases. has not commenced, from 
the file of any Judge sitting alone to his 
own file or to that of any other Judge 
of the Court. 


“5G. Any single Judge of the Court 
of the Judicial Com- 


Power to refer ese 
question to full missioner, and any bench 
bench. of Judges thereof not 


being a full bench, may refer for the de- 
cision of a bench of two Judges or of a 
full bench any question of law or of the 
construction of any document, or of the 
admissibility of any evidence, arising in 
any case before the Judge or bench, and 
shall dispose of the case in accordance with 
the decision of the bench to which the ques- 
tion has been referred. 


“6. A Judge of the Court of the 

Power of Judicial] Judicial Commissioner 
Commissioner to shall, when sitting in a 
transfer cases. bench of three or more 
Judges of that Court, but not otherwise, 
be competent to try any appeal from a de- 
cree, order or sentence passed by himself, 
whether in a civil or criminal matter, and 
to adjudicate upon any proceeding con- 
nected with or arising out of such decree, 
order or sentence notwithstanding any- 
thing contained in section 556 of the 
Code of Criminal Procedure, 1898. 


“6A. Except as otherwise provided by 
any enactment for the 


Rule of decision time being in force, — 


where Judges differ. 


(a) where there is a difference of 
opinion among the Judges composing any 
bench of the Court of the Judicial Com- 
missioner, the decision shall be in accord- 
ance with the opinion ofthe majority of 
those Judges ; 

(b) if there 

then, — 

(i) if the bench is a full bench, the 
decision shall be in accordance 
with the opinion of the senior 
Judge of the bench : 
in other cases, the bench before 
which the difference has arisen 


is no such majority, 


(ii 
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shall refer it,to another Judge 
of the Court and shall dispose 
of the case in accordance with the 
decision of such Judge. 


“7, (1) The 


Registrar and 
ministerial officers 
of Court of Judicial 
Commissioner. 


Registrar of the Court 
of the Judicial Com- 
missioner shall be ap- 
pointed by the Local 


Government. 


(2) The ministerial officers of the said 
Court shall be appointed by the Judicial 
Commissioner. 


“8. (D In addition to any other powers 

Power to Court of to make rules expressly 
Judicial Commis- or by implication con- 
sioner to make rules. ferred by this Act, the 
Court of the Judicial Commissioner, with 
the previous sanction of the Local Go- 
vernment, may, from time to time, by 
notification in the local official Gazette, 
make rules consistent with this Act and 
any other enactment for the time being in 
force,— 


(a) declaring what persons shall be 
permitted to practise as petition- 
writers in the Courts, regulating 
the conduct of the business of 
persons so practising and de- 
termining the authority by which 
breaches of rules under this clause 
shall be tried ; 

(è) providing for the translation of 
any papers filed or produced in 
the Court of the Judicial Com- 
missioner, and for the payment of 
the expenses thereby incurred; 

(c) regulating the procedure in cases 

where any person applies to in- 

spect’ a record of any Court or 
to obtain a copy of the same, 
and prescribing the fees payable 
by such persons for searches and 
copies ; 

prescribing the travelling and 
other expenses to be allowed to 
witnesses in civil cases, and the 
fees to be allowed to Commissioners 
appointed by Civil Courts ; 

(e) conferring ‘and imposing on the 
ministerial officers of the Court 
of the Judicial Commigsioner and 


(4) 
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of the Courts subordinate thereto 
such powers and duties of a 
non-judicial or quasi-judicial na- 
ture as it thinks fit, and regulat- 
ing the mode in which powers 
and duties so conferred and im- 
posed shall be exercised and per- 
formed ; 

prescribing forms to be used in 
the subordinate Courts for such 
proceedings, books, entries, statis- 
tics and accounts as it thinks 
necessary 3 

providing for the visitation 
and inspection of the subordinate 
Courts, and the supervision of the 
working thereof ; and ; 
regulating all such matters as 
it may think fit, with a view to 
promoting the efficiency of the 
Judicial and ministerial officers 
of the Court of the Judicial 
Commissioner and of the subor- 
dinate Courts and maintaining 
proper discipline among those 
officers. 


(/) 


(2) Whoever commits a breach of any 
rule made under sub-section (1), clause (a), 
shall be punishable with fine which may 
extend to fifty rupees. 


“9. The Court of the Judicial ('om- 
missioner shall keep such 
registers, books and ac- 
counts as may be ne- 
cessary for the transac- 
tion of the business of the 
Court, and shall comply, in such form and 
manner as the Local Government may 
deem proper, with any requisitions which 
the Local Government may make for re- 
cords of, or papers belonging to, the Court 
of the Judicial Commissioner or any Civil 
Court subordinate thereto, or for certified 
copies of, or extracts from, such records 
or papers, or for returns, statements cr 
reports.” 

3. In section 13, sub-section (1), of 
the said Act, the follow- 
ing alterations shall be 
made, namely :— 


Registers, books 
a n d accounts, re- 
turns, statements 
and reports. 


Amendment of 
Act II, 1904, section 
13, sub-section (1). 


(i) in "sub-clause (a),-for the words 
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“ five hundred ” the words “ one 
thousand ” shall be substituted ; 
and 


(i) in sub-clause (b), for the word 
“five” the word “ten” shall be 
substituted, 


4. For section 14 of the Act the follow- 
ing section shall be sub- 


Substitution of stituted, namely :— 


new section for sec- 
tion 14 of Act IT of 
1904, 


“14. The Local Government may, by 
notification in the local 
official Gazette, invest 
any District Court or 

_ any Court of a Sub- 
ordinate Judge or of a 

Munsif with the powers of a Court of 
Small Causes under the Provincial Small 
Cause Courts Act, 1887, up to such 
value not exceeding five hundred rupees 
in the case of a District Court or of the 
Court of a Subordinate Judge or one 
hundred rupees in the case of the Court 
of a Munsif as it thinks fit, to be ex- 
ercised in cases arising within the limits 
of the Court’s jurisdiction or in any 
specified area within such limits, and may 
withdraw any powers so conferred.” 


5. For section 15, clause (b), of the 


Power to invest 
certain Courts with 
Small Cause Court 
jurisdiction. 


Amendment of Act Said Act, the following 
II, 1904, section 15, shall be substituted, 
clause (b). namely :— 

“(b) an appeal from the decree or 


order of the Court of a Sub- 
ordinate Judge shall lie— 


where the value of the suit in 
such Court does not exceed one 
thousand rupees, to the District 
Court ; 


0) 


where the value of such suit 
exceeds one thousand rupees, but 
does not exceed five thousand 
rupees, to the Divisional Court; 
and 


(22) 


(wt) where the value of such suit 
exceeds five thousand rupees, to 
the Court of the Judicial Com- 


missioner,” 
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_ 6. In section 17 of the said Act, the 
Addition of new following shall be insert- 
sub-sectiontosection ed as sub-section (2), the 
17, Act II, 1904, present sub-section (2) 
being re-numbered -as sub-section (3) 
namely:— : i 


“« (2) The Judicial, Commissioner or 
an Additional Judicial Commissioner ap- 
pointed by him shall from time to time 
visit, and inspect the proceedings: of the 
Civil Court subordinate to. the. Court of 
the Judicial Commissioner, and shall give 
such directions on matters not provided 
for by law as may be necessary to secure 
the administration of justice.” 


22, sub-section (2), and 
section 26, sub section (1), 
of the said Act, for the 


Ns In section 


< Amendment of 
sections 22 and 26, 


Act IT, 1904. words “ the Judicial 
Commissioner ” the words “ the Court of 
Judicial Commissioner ” shall be. sub- 


stituted. 


— 


GLANDERS AND FARCY 
LAW AMENDMENT ACT. 


AOT No. XII of 1910. 


The following Act of the Governor- 
General of India in Council received the as- 
sent of the Governor-General on the 23rd 
March 1910, and is hereby promulgated for 
general information :— 

“An Act to amend the Law relating to 

A Glanders and Farcy. 


> Wnerzas it is expedient to amend the law 
relating to Glanders and Farcy; It is here- 
by enacted as follows:— : 

1. This Act may be called the Glanders 
` ghort title and Farcy Law Amend- 

TRA, ment Act, 1910. 

2, Part II of the Second Schedule to the 

Repealing and Amending 


Repeal of part of Act, 1901, is hereby re- 


Schedule II, Act 


XI, 1901. ealed. 
- §. In section 3 of the Glandersand Farcy 
Act, 1899, after the 


f Amendment of 
section 3, Act XIII, 
1899. 


words “any provision of 
this Act,” the words “so 
faras all or any of the 
diseases mentioned in, or specified in a 
14 


| Aors XII, XIII, XIV 


notification under section 2, sub-section (1), 
are concerned,” shall be inserted. 


PRISONS AMENDMENT ACT. 
ACT No. XIII of 1910. 


The following Act of the Governor- 
General of India in Council received the as- 
sent of the Governor-General on the 23rd 
March 1910, and is hereby promulgated for 
general information: — 


An Act to amend the Prisons Act, 1894, 


WHEREAS it is expedient to amend the 
Prisons Act, 1894; It is hereby enacted as 
follows: — 


1. This Act may be caled the 
| Prisons (Amendment) 
Short title. Act, 1910. 
_ 2, In section 52 of the Prisons Act, 1894, 
the following amend- 
A menG Ga io ments shall be made, 
1894, > namely:— 
(1) after the words 


“Magistrate of the first class” the words 
“or Presidency Magistrate” shall be insert- 
ed; and y 

(2) for the first proviso the following . 
shall be substituted, namely:— 

“Provided that any such case may he 
transferred for inquiry and trial by the 
District Magistrate to any Magistrate of the 
first class and by a Chief Presidency Magis- 
trate to any other Presidency Magistrate:- 
and”, 

INDIAN EMIGRATION 
AMENDMENT ACT. 


ACT No. XIV of 1910. 


The following Act of the Governor- 
General of India in Council received the as-, 
sent of the Governor-General on the 22nd 
July 1910, and is hereby promulgated for, 


general information:— : 


An Act to'amend the Indian Emigration 
Act, 1908. 


WHEREAS it is expedient to, amend the 
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Indian Emigration Act, 1908; It is hereby 
enacted as follows :— 

1. This Act may be called the Indian 
Emigration (Amend- 
. ment) Act, 1910. 
~ 2. For section 5 of the Indian Emigra- 
` tion Act, 1908, the 

following section shall 
be substituted, namely: — 


` Short title. 


Substitution of 
mew section 5, Act 
XVII, 1908. 


` “5. Where the Governor-General in Coun- 
cil has reason to believe 
that sufficient grounds 
exist for prohibiting emi- 
. gration to any country 
to which emigration is lawful, he may, by 
notification<in the Gazette of India, declare 
that emigration to that country shall cease 
to be lawful from a day specified in the 
notification; and from that day emigration 
to that country shall accordingly cease to 
be lawful.” 


“Power for Gover- 
nor General in Conun- 
cil to prohibitemigra- 
tion to any country. 


es 


THE CANTONMENTS ACT. 
ACT No. XV of 1910. 


The following Act of the Governor- 
General of India in Council received the 
assent of the Governor-General .on the 5th 
August, 1910, and is hereby promulgated 
for general information :— 
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An Act to consolidate and amend certain 
Acts relating to Cantonments. 


Wuernas it is expedient to consolidate 
and amend certain Acts relating to Canton- 
ments; It is hereby enacted as follows:— 


CHAPTER I. 
PRELIMINARY. 
1. (1) This Act may be called the Can- 


Short title and ex- 
tent, 


(2) It extends tothe whole of British 
India. 


2. In this Act, unless there is anything 
repugnant in the subject 
or context,— 
(a) “officer” means— 
(i) a person who, being an officer 
within the meaning of the Army 
Act, is commissioned andin pay 
as an officer doing military duty 
with His Majesty’s regular 
forces as defined in that Act or 
as an officer doing such duty in 
any arm, branch or part of those 
forces ; and 
(ii a person doing military duty as 
a warrant officer with tbose 
forces or with any arm, branch 
or part, thereof, whether he is 
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Interpretation. 
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or isnot an officer within the ` 
meaning of the Army Act: 

(b) “soldier” means a person who is a 
soldier of His Majesty’s regular 
forges within the meaning of the 
Army Act, and is not an officer 
within the meaning of this Act: 

(e) “spirituous liquor” means any fer- 
mented liquor, any wine, any al- 
coholie liquid obtained by distilla- 
tion, and the sap of any kind of 
palm-tree, and includes any other 
liquid consisting of or containing 
aleohol which the Local Govern- 
ment, with the previous sanction 
of the Governor-General in Council, 
may, by notification in the official 
Gazette, declare to be a spirituous 
liquor for the purposes of this Act: 

(d) “intoxicating drug” means opium 
ganja, bhang, charas and every 
preparation and admixture thereof, 
and includes any other intoxicating - 
substance or liquid which the 
Local Government, with the pre- 
vious sanction of the Governor 
General in Council, may, by noti- 
fication in the official Gazette, de- 
clare to be an intoxicating drug 
for the purposes of this Act: and 

(e) “owner” includes the person who 
is receiving or entitled to receive 
the rent of any building or land, 
whether on his own account or on 
behalf of himself and others or as 
an agent or trustee, or who would 
so receive the rent or be entitled 
to receive it if the building or 
land were let to a tenant. 


CHAPTER II, 


CANTONMENTS AND CANTONMENT AUTHOR~ 
ITLES, COURTS AND PoLics. 


Cantonments. 


3. (1) The Local Government, with the 
previous sanction of the 
Governor-General — in 
Council, may, by notifica- 
tion in the official Gazette, declare any 
place in which any of His Majesty’s re- 
gular forces are quartered within the terri- 
tories administered by such Government 


Definition of Can- 
tonment. 
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to be a Cantonment for the purposes of this 
Act and of all other enactments for the time 
being in force. 

(2) The Local Government, with the like 
sanction, may also, by a like® notification, 
define the limits of any Cantonment for the 
like purposes. 


Cantonment Authorities and Magistrates. 
4. For every Cantonment beyond the 
limits of a presidency- 
Cant t - d 
thority and Magie. tow nthere shall be a Can- 
trate, tonment Authority and a 
Cantonment Magistrate. 


5. (1) The expression “Cantonment Au- 
` thority”? as used in this 
Act means a Cantonment 
committee or, where a 

Cantonment committee has not been con- 

stituted or has in pursuance ofan order 

of the Local Government ceased to exist, 
or for any reason cannot be convened, then, 
subject to any rules made under section 

24, clause (5), the Commanding officer of 

the Cantonment. l 

(2) The Local Government shall deter- 
mine, with respect to every Cantonment in 
which troops are for the time being quarter- 

- ed, whether or not a Cantonment committee 
is to be constituted. 

(3) The Cantonment Authority shall be 
deemed to be a local authority as defined in 
the Cattle-trespass Act, 1871, the Local 
Authorities Loan Act, 1879, the Indian 
Telegraph Act, 1885, end the General 
Clauses Act, 1897. 


6. The Cantonment Magistrate shall be 
Magistrate appointed by 
the Local Government 
under section 12 of the 
Code of Criminal Procedure, 1898, and, 
as such, subordinate to the District Magis- 
trate or to the District Magistrate and the 
Sub- Divisional Magistrate as the case may 
be, under section 17 of that Code. 


`. Cantonment Court of Small Causes. 

7. (1) When the Local Government ap- 
oints the Cantonment 
agistrate to be -the 

Judge of a Court of Small 

Causes established within 

a Cantonment under the 


Cantonment Au- 
thority. 


Cantonment Ma- 
gistrate. 


Appointment of 
Cantonment Magis- 
trate as Judge of 
Cantonment Court 
‘of Small Causes. 
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Provincial Small Cause Courts Act, 1887, 
it shall, in its order appointing him to be 
such Judge, declare, and may by notification 
in the official Gazette vary, within a limit 
of five hundred rupees, the value of the 
suits which are to be cognizable by him 
under that Act. : 


(2) The ‘provisions of section 15, sub- 
section (3), of the said Act shall not apply 
toa Court of Small Causes of which a 
Cantonment Magistrate is the Judgo. 


8. When the Local Government appoints 
an Additional Judge of a 
Court of Small Causes, 
of which a Cantonment 

, Magistrate is the Judge, 
it shall, in its order 

appointing him to be such Additional 

Judge, declare, and may by notifica- 

tion in the. official Gazette vary, within 

a limit of fifty rupees, the valuo of the suits 

with respect to which the functions of 

the Judge of the Court may be assigned 
to, and discharged by, the Additional J udge 
under section 8 of the Provincial Small 

Cause Courts Act, 1887. 


9. A Cantonment Magistrate as Judge of 

a Court of Small Causes 
may, whatever may : be 
the value of the suits 
cognizable by him as such 
Judge, dispose of any suit 
which was within the 
pecuniary limits of the 
‘jurisdiction of the Judge 
presiding over the Court at the time of 
the institution of the suit, and may 
entertain and dispose of any proceeding 
after decree in any such suit. 


. Appointment of 
Additional Judge of 
Cantonment Court 
of Small Causes, 


` Continuance of 
jurisdiction of ('an- 
tonment Court of 
Smali Causes in 
certain cases not- 
withstanding re- 
duction of jurisdic- 
tion of Judge. 


Cantonment Police. 


10. (1) The Police-force employed in a 
Cantonment beyond the 
limits of a Presidency- 
Town shall, for the purposes of the Madras 
District Police Act, 1859, or the Police Act, 
1861, or the Bombay District Police Act, 
1890, as the case may be, be deemed to be 
part of the general Police-establishment 
under the superintendence of the Local 
Government in whose territories the Can- 
tonment*is situated. . r 


Police. 
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(2) The'aréa comprised within the limits 
of a Cantonment shall be deemed to be a 
town for the purposes of section 34 of the 
Police Act, 1861. 


CHAPTER III. 
SPIRITUOUS LIQUORS AND INTOXICATING 
Drugs. 

11. If within a Cantonment, or within 
such limits around a Can- 
tonment as the Local 
Government may, by 
notification in the official 
Gazette, prescribe in this behalf, any person 
not subject to military law or any person 
subject to military law otherwise than 
as an officer or soldier knowingly barters, 
sells or supplies, or offers or attempts to 
barter, sell or supply, any spirituous liquor 
or intoxicating drag toor for the use of 
any soldier or follower or soldier’s wife, 
without the written permission of the Com- 
manding officer of the Cantonment or of 
some person authorised by the Commanding 
officer to grant such permission, he shall 
be punishable with fine which may extend 
to one hundred rupees, or with imprison- 
ment for a term which may extend to three 
months, or with both. 


12. If within a Cantonment, or within such 
limits around a Canton- 
Unauthorised pos- ment as the Local Gov- 
quot, of spirituous ernment may, by notifi- 
cation in the official 

Gazette, prescribe in this behalf,— 

(a) any person subject to military 
law otherwise than as an officer or 
soldier, or 

(b) the wife or servant of any such 
person or of a soldier, 

has in his or her possession except on bebalf 
of the Government or for the private use 
ofan officer more than one quart of any 
spirituous liquor other than fermented malt- 
liquor without the written permission of the 
Commanding officer of the Cantonment or 
of some person authorised by the Command- 
ing officer to grant such permission, he or 
she shall be punishable in the case of a first 
offence against this section with fine which 
may extend to fifty rupces, and in the case 
of a subsequent offence against this section 
. with fine which may extend to oneshundred 


. 


Unauthorised sale 
of spirituous liquor 
or intoxicating drug. 
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rupees, or with imprisonment for a térm 
which may extend to three months. 


18. (1) Any Police-officer or Excise-oflicer 
may, without an order 
from a Magistrate and 
without a warrant, arrest 
any person whom he 
finds committing an 
offence against section 11 
or section 12, and may ‘seize and detain 
any spirituous liquor or intoxicating drug in 
respect of which such an offence has been 
committed, and any vessels or coverings in 
which the liquor or drug is contained. 

(2) Where a person accused of an offence 
against section 11 has been previously con- 
victed of an offence against that section, an 
officer in charge of a Police-station may, 
with the written permission of a Magistrate, 
seize and detain any. spirituous liquor or in- 
toxicating drug within the Cantonment, or 
within the limits prescribed under sec- 
tion 11, which at the time of the alleg- 
ed commission of the subsequent offence 
belonged to, or was in the possession of, the 
person. 

(3) The Court convicting a person of an 
offence against section 11 orsection 12 may 
order the confiscation of the whole or any 
part of anything seized under sub-section (1) 
or sub-section (2). 

(4) Subject to the provisions of Chap- 
ter XLIII of the Code of Criminal Pro- 
cedure, 1898, anything seized under sub- 
section (1) or sub-section (2) and not 
confiscated under sub-section (3) shall be 
restored to the person from whom it was 
taken. 

14. The foregoing provisions of this Chap- 
ter shall not apply to the 
sale or supply of any 
articles for medicinal pur- 
poses by a medical practi- 
tioner, chemist or druggist. 


CHAPTER IV. 


TAXATION AND GANTONMENT FUND. 
Taxation. 
15. (1) With the previous sanction of the 
- Governor-General in 
General power of (Council, the Local Gov- 
taxation. eve 
ernment may; by notis 


« 
Arrest of persons 
and seizure and con- 
fiscation of things 
for offences against 
the two last forego- 
ing sections. 


Saving of articles 
sold or supplied for 
medicinal purposes. 


oF 1910] 


fication in the official Gazette,— 


(a) impose in any Cantonment which 
is not includedin a Municipality 
any tax which, under any enact- 
ment in force at the date of the 
notification, can be imposed in any 

` municipality within the territories 
administered by such Government; 
“and 


(04) abolish ‘or modify any tax so im- 
posed. 


“ (2) When any tas is leviable ina Can- 
tonment in pursuance of a notification under 
sub-section (1), -the Local Government, 
subject to the like sanction, may, by a 
like notification, apply or adapt to the Can- 
tonment the provisions: of any enactment 
or rules in force at the date of the noti- 
fication in any Municipality within the ter- 
ritories administered by such Government 
relating to— 


(a) the assessment, collection or re- 
covery of any tax ; 


(b) the refund or revision of, or ex- 
emption from, any such tax; 
and 


(e) the punishment of any breach of 
such enactment or rules. 


16. The Local Government may, by noti- 
fication in the official 
Gazette, extend the pro- 
visions of the Bengal 
Chaukidari Act, 1856, to 
any Cantonment which is not included in 
a municipality and which is situated in 
any part of British India in which that 
Act is in force, and the Cantonment Magis- 
trate may exercise all the powers of the 
Magistrate under that Act, subject only to 
the control of the District Magistrate and 
the Local Government. 


Extension of Act 
XX of 1856 to cer- 
tain Cantonments. 


(2) The Local Government may order 
that a Cantonment to which the provisions 
of the Bengal Chaukidari Act, 1856, have 
been extended shall be divided into any num- 
ber of Cantonment divisions, and may deter- 
mine the nature of the tax to be levied in 
each such division according to section 10 of 
that Act. . 
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17. While a tax assessed according to the 
circumstances and the 

power of taxation property to be protected, 
in Cantonments in Of the persons liable 
which Act XX of thereto, or according to 
1856 is in force. the annual value of 
houses and grounds, is levied under the 
Bengal Chaukidari Act, 1856, in a Canton- 
ment, a tax on persons practising any pro- 
fession or art or carrying on any trade 
or calling or a tax on buildings and 
lands, as the case may be, shall not be 
leviable in the Cantonment in ‘pursuance 


of a notification under section 15 of this 
Act. 


18. (1) Notwithstanding anything in any 
enactment for the time 
being in force, the Gov- 
ernor-General in Council 
may, by notification in the 
Gazette of India, prohibit ihe levy of the 
whole or any part of any tax imposed 
in a Cantonment, or exempt any person 
by name or in virtue of his office or any 
class of persons, or any property or any 
class of property, from the operation of any 
such tax. 

(2) Where the area subject to the author- 
ity of a Municipal Committee as defined in 
section 2 of the Municipal Taxation Act, 
1881, includes the whole or part of a Can- 
tonment, nothing in section 4 or section 5of 
that Act orin any other like enactment for 
the time being in force shall apply to so 
much of that area as is comprised in the 
Cantonment. 


Restriction o 


Power to prohibit 
or exempt from 
taxation. 


| Cantonment Fund. 
19. (1) There shall be formed for every 


Cantonment which is not 
“included in a Municipality 
a Cantonment Fund, and there shall be placed 
to the credit thereof, among other sums, the 
following, namely :— 


Cantonment Fund. 


(a) subject to deductions under sec- 
tion 545 of the Code of Criminal 
Procedure, 1898, or under any 
other enactment for the time be- 
ing in force or under any order 
of the Local Government, all fines 
recovered from persons convicted 
of offences committed within the 
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Cantonment against this Act or 
against any enactment extended 
or rule made thereunder, or 
against the provisions of sec- 
tion 34 ofthe Police Act, 1861, 
or the corresponding enactment 
for the time being in force in 
the territories administered by 
the Governor of Fort St. George 
in Council or by the Governor 
of Bombay in Council or against 
the provisions of Chapter XLI or 
Chapter XIV of the Indian Penal 
Code or of section 156 of the” 
Army Act; 


(b) the proceeds of taxes imposed under 
section 15 or levied under the Ben- 
gal Chaukidari Act, 1856, in the 


cantonment ; and 


(c) rents and profits accruing from pro- 
perty placed by the Government 
under the management of the can- 
tonment authority. 


(2) Notwithstanding anything in any en- 
actment as to the purposes to which the 
proceeds of a tax are to be appropriated, 
the Cantonment Fund shall be applicable, 
subject to the rules under this Act, to the 
maintenance of the Police-force employed in 
the Cantonment and to the other purposes 
of this -Act within the Cantonment and, 
with the general or special sanction of the 
Local Government, tolike objects, within or 
without British India, beyond the limits of 
the Cantonment in cases in which, in the opi- 
nion of the Local Government, the applica- 
tion of the Fund beyond those limits is for 
the benefit of the inhabitants of the Canton- ` 
ment or of any military force ordinarily 
quartered therein or of any detachment of 
any such force. 


20. (1) Where, in or near a Cantonment, 
there is a Government 
treasury or sub-treasury 
or a bank to which 
the Government treasury business has 
been made over, the Cantonment Fund 
‘shall be kept in the treasury, sub-treasury or 
bank. 


(2) Where there is no such treasury, sub- 
treasury or bank, the Cantonment Fund may 


Custody of Canton- 
ment Fund. 
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be deposited with any banker or person act- 
ing asa banker, who has given such se- 
curity for the safe custody and re-payment 
on demand of the fund so deposited as the 
District Magistrate may ineach case think 
sufficient. 


21. The Cantonment Fund shall be vested 
in His Majesty, and, sub- 
ject to the provisions of 
this Act and of the rules 
thereunder “and to the 
control of the Local Government, the man- 
agement of the Fond shall be entrusted to 
the Cantonment Authority. < 


22. The Cantonment Fund shall be deem- 
ed to be “public re- 
venues” within the mean- 
ing of the proviso to 
section 6 of the Land Ac- 
quisition Act, 1894, and any property ac- 
quired at the cost of the Cantonment Fund 
shall vest in His Majesty. 


CHAPTER V. 


SUPPLEMENTAL PROVISIONS. 


23. ‘Lhe Governor-General in Council 
may, by notification in 
the Gazette of India, ex- 
tend to all Cantonments ` 
or to any Cantonment or to any part of any 
Cantonment any enactment for the time be- 
ing in force in any Municipality in British 
India, and declare its extension to be subject 
to such restrictions and modifications, if any 
as he thinks fit. ' 


24. The 
Matters respect- 


ing which rules may 
be made. 


Vesting and man- 
agement of Canton- 
ment Fund. 


Acquisition of im- 
moveable property 
at cost of Oanton- 
ment Fund. 


Extension of en- 
actments to Canton- 
ments. 


Governor-General in Council 
may make rules consist- 
ent with this Act to pro- 
vide for all or any of the 
following matters, name~ 
ly:— 

(1) the manner in which, and the 
authority to which, application for 
permission to occupy land belong- 
ing to the Government in a Canton- 
ment is to be made; 


(2) the conditions to be annexed to 
every such permission given 
in pursuance of such an appli- 
cation ; i 
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(3) the preparation and maintenance of 
registers of immoveable property 
in Cantonments ; 


(4) the constitution of Cantonment 
committees, the functions to be 
discharged by them, the con- 
duct of, and the control to be 
exercised over, their proceedings, 
and the division of duties among 
the members of such commit- 
tees ; 


(5) the functions to be discharged by 
the Commanding officer of a 
Cantonment where a Cantonment 


committee has not been constituted 


or has in pursuance of an order 
of the Local Government ceased to 
exist, or for any reason cannot be 
convened 3 


(6) the executive duties of the Canton- 
ment Magistrate and his position 
in relation to the Commanding 
officer of the Cantonment ; 


(7) the purposes to which the Canton- 
ment fund may be applied ; 


(8) the authority on which money 
may be paid from the Cantonment 
fund ; 


(9) the investment of any balance of 
that fund; 


(10) the execution of contracts by, or 
on behalf of, the Cantonment au- 
thority ; 


(11) the accounts to be kept by the 
. Cantonment authority, and the 


manner in which those accounts ° 


are to be audited and published; 


(12) the definitionand abatement of nui- 
sances for which sufficient provi- 
sion has not, in the opinion of the 
Governor-General in Council, been 
made under section 23 ; 


(13) the requisitions which may be 
made .on persons having the 
control of sewers, drains, latrines 
or other things creating, or like. 
ly to create, nuisances, and the 
mode of enforcing such requisi- 
tions ; 
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(14) the prevention of the overcrowding 
of buildings and places in a Can- 
tonment ; 


(15) the construction and maintenance, 
to the satisfaction of the Can- 
tonment authority, of buildings and 
of boundary-walls, hedges and 
other fences; 


(16) the regulation of the practice of 
agriculture and irrigation in a 
Cantonment, the keeping of lands 
therein in proper order, and the 
felling, lopping and trimming of 
trees on such lands ; 


(17) the regulation of | encamping 

© grounds, sarais, markets and 
slaughter-houses, of traffic on 
roads and across unenclosed spaces 
under the control of the Canton- 
ment authority, and of processions 
and public assemblies ; 


(18) the use and management of burial 
and burning grounds ; 


(19) the supervision and the regulations 
of the use of public wells, tanks, 
rivers, streams, springs or other 
sources from which water is or 
may be made available for public 
use, and of the lands in the vicini- 
ty thereof ; 


(20) the parts of a Cantonment in 
which persons practising any pro- 
fession or carrying on any 
trade, calling or occupation may 
be required to reside for the pur- 
pose of practising the profession 
or carrying on the trade, calling 
or occupation, and the conditions, 
if any, to be observed by such 
persons; 


(21) the prevention of the spread of 
infectious or contagious disorders 
within a Cantonment, and the ap- 
pointment and regulation of hos- 
pitala or other places within or 
without a Cantonment tor the re- 
ception and treatment of persons 
suffering from any disease ; 


(22) the segregation in, or the removal 
and exclusion from, a Cantonment, 
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orthe destruction of animals suf- 
fering or supposed to be suffering 
from any infectious or contagious 
disease ; 


(23) the suppression of mendicancy and 
of loitering or importuning for the 
purpose of prostitution, and the 
removal and exclusion from a 
Cantonment of disorderly persons, 
of persons who have been con- 
victed of any offence against 
Chapter XVII of the Indian Penal 
Code, or section 156 of the Army 
Act, or have been ordered under 
the Code of Criminal Procedure, 
1898, to exezute a bond for their 
good behaviour, and of persons 
whom the Commanding officer 
deems it expedient to exclude from 
the Cantonment with or without 
assigning any reason for excluding 
them therefrom; 

(24) the prevention of cruelty to ani- 
mals and the care of animals while 
grazing 3 

(25) the prevention and extinction of 
fires; 


(26) the registration of births and 
deaths ; 


(27) the appointment by owners of 
buildings and lands in Canton- 
ments, who are absent from Can- 
tonments, of persons residing with- 
in or near Cantonments, to act as 
their agents for all or any of the 


purposes of this Act or any enact-- 


ment extended or rule made there- 
under ; 


(28) the powers of inspection, entry 
and search which may be exer- 
cised in carrying out any of 
those purposes, and the cases 
in which breaches of enactments 
extended or rnles made under 
this Act are to be cognizable 
offences ; 


(29) the mode in which summonses, 
notices, requisitions and other 
documents are to be served on the 


- tain enactments and 


persons to whom they are ad- 
dressed ; 


(30) the cases, authorities and con- 
ditions in, to and on which execu- 
tive orders passed under this Act 
or any enactment extended or rule 
made thereunder may be appealed 
from; and 


(81) generally, the carrying out of the 
purposes of this Act. 


25. (1) The power to make rules under 
Be eat er section 24 is subject to 
Minis peepee the condition of the 
GR: rules being made after 
previous publication and 
of their not taking effect until they have 
been published in the Gazette of India and 
in such other manner as the Governor-Gene- 
ral in Council prescribes. 


(2) Arule under section 24 may be 
general for al] Cantonments in British 
India or for all Cantonments not express- 
ly excepted from its operation, or may 
be special for the whole or any part of 
any one or more than one Cantonment 
as the Governor-General in Council 
directs. 


(3) A copy of the rules for the time being 
in force in a Cantonment shail be kept open 
to inspection free of charge at all reason- 
able times in the office of the Cantonment 
Magistrate. 


(4) In making any rule under clause (12) 
or any of the following clauses of section 24 
the Governor-General in Council may direct 
that a breach of it shall be punishable with 
fine which may extend to fifty rupees, or 
with imprisonment for a term which 
may extend to eight days, and, when the 
breach is a continuing breach, with fine 
which, in addition to such fine or imprison- 
ment as aforesaid, may extend to five rupees 
for every day after the first during which 
the breach continues. 


26. The Local Government may, by noti- 
fication in the official 
Gazette, and subject to 
rules to places be- any conditions as to com- 
yond Cantonments. pensation or otherwise 
which it may see fit to impose, extend to 


Extension of cer- 


or 1910] 


any area beyond the Cantonment and ir the 
vicinity thereof :— 


(a) any enactment which, with or with- 
out restriction or notification, has 
been extended to the Cantonment 
or any part thereof under sec- 
tion 23 ; or 


(b) any rule in force in the Cantonment 
or any part thereof underclause(12) 
or any of the following c’auses of 
section 24, as well as any direction 
there in force under sub-section (4) 
ofsection 25 ; 

and the enactment, rule or direction specifi- 
ed in the notification shall, so long as the 
notification remains uncancelled, apply to 
that area asif the area were included in the 
Cantonment. 


27. Where a Cantonment is situated with- 
in the limits of a Presi- 
dency-town, the functions 
assigned to any authority 
by this Act or any enactment extended or 
rule made thereunder shall, subject to the 
provisions of any enactment for the time 
being in force, be discharged by such author- 
ity as the Local Government may appoint 
in tkis behalf. 


28. A suit or prosecution shall not be 
entertained in any Court 
against any Cansonment 
authority, Authority ap- 
pointed under section 27, 
Cantonment Magistrate or Commanding, 
Medical or other officer for anything in 
good faith done or purporting to be done in 
pursuance of powers conferred by or under 
“ this Act on such authority, Magistrate or 
officer, whether the thing done was or was 
not authorised by the powers so conferred. 


29, (1) Section 54, paragraphs 2 and 3 
and sections 59, 107 and 
123 of the Transfer of 
Property Act, 1882, with respect to the 
transfer of property by registered instru- 
ment, shall, on and from the commence- 
ment of this Act, extend to every Canton- 
ment in British India. 


(2) Where a Cantonment has not been 
instituted a sub-district or district for the 


Cantonments in 
Presidency-towns. 


Protection of Can- 
tfonment authority, 
Magistrate and Com- 
manding officer. 


Registration. 


* Act. 
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purposes of the Indian Registration Act 
1908, under section 9 of that Act, the 
Registrar of the district in which the Can- 
tonment is situated shall cause a copy of 
such entries in Indexes Nos. Iand II as 
relate to immoveable property within the 
limits of the Cantonment to be forwarded 
to the Cantonment Magistrate annually or 
at such shorter intervals as the Local 
Government may prescribe. 


80. The Governor-General in Council 
may, by notification in 
the Gazette of India, 
exclude from the opera- 
tion of the whole or any part of this Act 


tha whole or any part of any Cantonment. 


Limitation of the 
operation of this 


CHAPTER VI, 
REPEALS AND SAYINGS. 


81, The enactments mentioned in the 
Schedule are repealed to 
the extent specified in 
the fourth column thereof. 


Repeals. 


82. All licenses and permits given under 
the Cantonments Act, 
1889, or under any en- 
actment repealed by that Act, and in force 
at the commencement of this Act, shall be 
deemed to have been given under this Act. 


Savings. 


Tas SCHEDULE. 


ENACTMENTS REPEALED. 


(See seclion 31.) 
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Year. | No. Short title. Extent of repeal. 
1 | 2 3 4 
1889 (XII | The Canton- i So much as has not 
ments Aob,, been repealed, 

| 1889. | 

1891 The Cattle! Section 11 
l Trespass Act 
' (1871) Amend- 
i ment Act 
| 1891. 
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Year.| No. Short title. Extent of repeal. 
1 2 3 4 

1891 | XIL | The Amending | So much of Part I of 

Act, 1891. the Second Sche- 
dule as relates to 
the Cantonments 
Act, 1889. 

1896 | XII] The Excise Act, | So much of the Sche- 
1896. dule as relates to 

the Cantonments 
Act, 1889. 

1897 | XV |The  {Canton- | The whole. 
ments Act, 
1897. 

1898 Y | The Code of Ori- | So much of Schedule 
minal Proce-| I as relates to the 
dure, 1898 Cantonments Act, 

1889. 

1903 I| The Repealing | So much of Part II of 
and Amending | the Second Sche- 
Act, 1903. dule as relates to 

the Uantonments 
Act, 1889. 

1909 V|The Amending | So much of the Sche- 
(Army) Act, | dule as relates to 
1909.. the Cantonments 

f Act, 1839. 





INDIAN CENSUS ACT. 
ACT No. XVI of 1910. 


The following Act of the Governor- 
General of India in Council received the 
assent of the Governor-General on the 5th 


August 1910, and is hereby promulgated 


for general information: —. 


An Act to provide for certain matters in 
connection with the taking of the Census. 


WHEREAS it has been determined to take 
a Census of British India during the year 
1911, and itis expedient to provide for 
certain matters in connection with the tak- 


ing of such Census; It is hereby enacted- 


“as follows: — 


1. (1) This Act may be called the Indian 
Census Act, 1910. 


Short title and 


extent. 
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(2) It extends to the: whole of British 
India, inclusive of British Baluchistan, the 
Santhal Parganas and the Pargana of Spiti- 

2. (1) The Local Government may ap- 
point any person to take, 
or aid in or supervise the 
taking ~ofy,the Census 
within any specified local area. 


Appointment of 
census-officers. 


(2) Persons so appointed shall be called 
Census-officers. 


(3) The Local Government may delegate 
to such authority as it thinks fit the power 
of appointing Census-officers which is con- 
ferred by this section. 


3. (1) A declaration in writing, signed 
by any officer authorised 
by the Local Government 
in this behalf, that any 
person has been duly 
appointed a census-officer 
for any local area shall be conclusive proof 
of such appointment. 


(2) All Census-officers shall be deemed 
to be public servants within the meaning 


of the Indian Penal Code. 


4, (1) (a) Every officer in command of 
-any body of men belong- 


Proof of appoint- 
ment of Census- 
officers, and their 
status as public 
servants. 


Discharge of ing to His Majesty's 
duties of Census- military or naval forces 
officers in certain 


eee or to His Majesty’s Indian 
Marine Service or of any 
vessel of war, 4 


(b) every person (except a pilot or 
harbour master) having charge or control of 
a vessel, 


(c) every person in charge of a lunatic - 
asylum, hospital, workhouse, prison, re- ` 


formatory or lock-up, or ofany public, 
charitable, religious or educational institu- 
tion, 

(d) every keeper, secretary or manager 
of any sarai, hotel, boarding-house, lodging- 
house, emigration-depot or club, and 

(e) every occupant of immoveable proper- 
ty and every manager or officer of railway 
or other commercial or industrial enterprise 
who bas at the time of the taking of 
the Census not less than twenty persons 
employed under him, or living on or in such 
property, | 4 


Ma 
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shail, if so required by the District 


Magistrate or by such officer as the Local’ 


Government may appoint in this behalf, 
perform such of the duties of a Census- 
officer in relation to the persons who at the 
time of the taking of the Census are under his 
command or charge, or inmates of his house 
or presentaé#tr in such immoveable pro- 
perty as such Magistrate or officer may, by 
written order, direct. 


(2) All the provisions of this Act re- 
lating to Census-officers shall apply, so far 
as they can be made applicable, to all 
persons while performing such duties under 
this section, and any person refusing or 
neglecting to perform any duty which 
he is directed under this section to per- 
form shall be deemed to have committed 
an offence under section 187 of the Indian 
Penal Code. 


5. (1) The District Magistrate, or such 
officer as the Local Go- 
vernment may appoint in 
this behalf for any local 
area, may, by written 
order, which shall have 
effect throughout the limits of his district or 
of such local area, as the case may be, call 
upon— 


Power of District 
Magistrate to call 
upon certain per- 
sons to give assist- 
ance. 


- (a) all owners and occupiers of land, 
tenure-holders, farmers, assignees 
of land revenue and lessees of 
fisheries under the Burma Fisher- 
ies Act,1905, or the Upper Burma 
Land and Revenue * Regulation, 
1889, or their agents. 


(b) all village-officers and servants in 
estates as defined in the Madras 
Proprietary Estates’ Village 
Service Act, 1894 (Madras), and 


(e) all members of panchayats ap- 
pointed under the Village Chauki- 
dari Act, 1870 (Bengal), or the 
Sylhet and Oachar Rural Police 
Regulation, 1883, all ghatwals 
and all circle tahsildars appointed 
under the Chota Nagpur Rural 
Police Act, 1887 (Bengal), and 
all village-headmen in the Kumaun 
Division of the United Provinces, 
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to give such assistance as he needs 
towards the taking of a census of the 
persons who are at the time of the tak- 
ing of the Census on the lands of such 
owners, occupiers, holders, farmers and 
assignees, or within the limits of such 
fisheries or in the villages or other areas 
for which such village-officers and serv- 
ants, panchayats, ghatwals, circle-tahsildars 
or village-headmen are appointed, as the 
case may be. 


(2) Such order shall specify the nature 
of the assistance required, and such own- 
ers, occupiers, holders, farmers, assignees, 
lessees or their agents, and such village- 
officers and servants, the members of such 
panchayats and such ghatwals, circle- 
tahsildars and village-headmen shall be 
bound to obey it. 


6. Every Census-officer may ask all 
such questions of all per- 


Hoe oe ee sons within the limits 
officers. of the local area for 
which he is appointed 


as, by instructions issued in this behalf 
by the Local Government and published 
in the official Gazette, he may be directed 
to ask. 


7. Every person of whom any question 
is asked under the last 
foregoing section shall 
‘be legally bound to an- 
swer such question to the best of his 
knowledge or belief: 


Obligation to an- 
swer questions. 


Provided that no person shall be bound 
to state the name of any female member 
of his household, and that no woman 
shall be bound to state the name of her 
husband or deceased husband or of any 
other person whose name she is forbidden 
by custom to mention. 


8. Every person occupying any house, 
enclosure, vessel or other 
place shall allow Census. 
officers such access there- 
to as they may require 
for the purpose of the census, and as, having 
regard to the customs of the country, 
may be reasonable, and shall allow them 
to paint on or affix to the place such 


Occupier to allow 
access, and permit 
affixing of numbers. 
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letters, marks or numbers as may be ne- 
cessary for the purposes of the Census. 


9. (1) Subject to such orders as the 
Local Government may 
issue in this behalf, any 
Census-officer may leave, 
or cause to be left,— 


Occupier or man- 
ager to fill up 
schedule. 


(a) at any dwelling-house within the 
local area for which he is ap- 
pointed, or 

(b) with any manager or officer of 
any commercial or industrial en- 
terprise who has at the time of the 
taking of the Census not less than 
twenty persons employed under 
him, 

a schedule for the purpose of its being 
filled up by the occupier of such house or 
of any specified part thereof or by such 
manager or officer with such particulars 
as the Local Government may direct regard- 
ing the inmates of such house or part or 
the persons employed under such manager 
or officer at the time of the taking of the 
census. 

(2) When any such schedule has been so 
left, the oceupier of the house or part to 
which it relates or the manager or officer 
with whom it is left shall fill it up, or cause 
it to be filled up, to the best of his knowledge 
or belief, so far as regards the inmates of 
such house or part, as the case may be, or 
the persons employed under him at the 
time aforesaid, and shall sign his name 
thereto, and, when so required, shall deliver 
the schedule so filled up and signed to the 
census officer or to such person as he may 
direct. 


£0. Inany of the following cases, name- 
ly :— 


(a) if a Census-officer or a person 
appointed to be a Census-officer 
or a person lawfully required to 
give assistance towards the taking 
of a Census refuses or neglects to 
use reasonable diligence in per- 
forming any duty imposed upon 
him or in obeying any order issued 
to him in accordance with this 
Act, or with any rule duly made 
thereunder, 


Penalties. 
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(b) if a Census-officer intentionally puts 
any offensive or improper question 
or knowingly makes any false 
return, 


(c) if any person refuses to answer 
to the best of his knowledge or 
belief any question asked for him 
by a Census-officer which he is 
legally bound by section 7 so to 
answer, 


(d) if any person occupying any house 
enclosure, vessel or other place 
refuses to allow a Census-officer 
such reasonable access thereto 
as he is required by section 8 to 
allow, 


(e) if any person removes, obliterates, 
alters or injures before the thirty- 
first day of March 1911, any 
letters, marks or numbers which 
have been painted or affixed for 
the purposes of the census, 


(F) if any occupier of a dwelling-house 
or part thereof or any person with 
whom a scliedule is left under 
section 9 knowingly and without 
sufficient cause fails to comply 
with the provisions of section 9 
or makes any false return under 
that section, 

he shall be punishable with fine which may 
extend to fifty rupees. 


11. (1) The Local Government may, by 
notification in the official 
Gazette, declare before 
what classes of Magis- 
trates prosecutions under this Act may be 
instituted. 


Jurisdiction in pro- 
secutions. 


(2) Unless and until a notification is 
published under sub-section (1), all prosecu- 
tions under this Act shall, in the towns of 
Calcutta, Madras and Bombay, be institut- 
ed before a Presidency Magistrate, and 
elsewhere before the District Magistrate. 


(3) No prosecution under this Act shall 
be instituted except with the previous 
sanction of the Local Government, or with 
the previous sanction of some officer autho- 
rised by the Local Government in this 


behalf, 
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12. No person shall have a right to 
inspect any book, register 
or record made by a 
Census-officer in the dis- 
charge of his duty assuch 
officer or any schedule 
delivered under section 9, and, notwithstand- 
ing anything tothe contrary in the Indian 
Evidence Act, 1872, no entry in any such 
book, register, record or schedule shall be 
admissible as evidence in any Civil pro- 
ceeding or any proceeding under Chapter 
XII or Chapter XXXVI of the Code of 
Criminal Procedure, 1898. 


18. Notwithstanding anything in any 

Temporary sus- enactment or rule with 
pension of local en- respect to the mode in 
actments and rules hich a C sig h 
as tomode of taking Wich a Vensus 1s to be 
Census in Munici- takeninany Municipality, 
palities. the municipal authority 
may, at the time appointed for the taking 
of the census of British India during the 
year 1911, cause the census of the munici- 
pality to be taken wholly or in part by any 
method authorised by this Act. 


14. Notwithstanding anything in any 
enactment or rule, in 
regard to municipal, local 
or village funds, the Local 
Government may direct that the whole or 
any part of any expenses incurred for 
anything done in accordance with this Act, 
may be charged to any municipal, local or 
village fund constituted for, and on behalf 
of, the area within which such expenses 
were incurred. 


15. (1) The Governor-General in Council 

Power to make may make rules for car- 
rules, rying out the purposes of 
this Act. 


(2) In particular, and without prejudice 
to the generality of the foregoing power, 
the Governor-General in Council may 
make rules providing— 


Records of Census 
not open to inspec- 
tion or admissible in 
evidence in certain 
proceedings. 


Power in regard 
to expenses, 


(a) for the appointment of Census- 
officers and of persons to perform 
any of the duties of census-officers 
or to give assistance towards the 
taking of a Census and for the 
general instructions to be issued 
to such officers and persons; 
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(b) for the enumeration of persons 
employed on railways and their 
families and of other classes of 
the population for whom it may 
be necessary or expedient to make 
special provision; 


(c) for the enumeration of persons 
travelling on the night when a 
Census is taken. 


(3) The Governor-General in Council 
may, by general or special order, direct 
that all or any of the powers conferred 
upon him by this section may also be exer- 
cised by any Local Government with res- 
pect to the territories administered by it. 


PREVENTION OF SEDITIOUS 
MEETINGS ACT. 


ACT No. XVII of 1910. 


The following Act of the Governor- 
General of India in Council received the 
assent of the Governor-General on the 6th 
August, 1910, and is hereby promulgated 
for general information : 


An Act to provide for the continuance of 
the Prevention of Seditious Meetings Act, 
1907. 

Wuereas it is expedient to provide for 
the continuance of the Prevention of Sedi- 
tious Meetings Act, 1907; It is hereby 
enacted as follows :— 


1. This Act may be called the Continuing 
Short title. Act, 1910. 


2. The Prevention of Seditious Meetings 
Continuance of Act, 1907, shall be con- 
Act VI of 1907. tinued until the thirty- 
first day of March 1911, and shall then 


expire, unless further continued. 


ACIS OF THE BENGAL 


LEGISLATIVE COUNCIL. 


1910. 


CALCUTTA PORT AMENDMENT 
ACT. 


ACT No. I of 1910. 


Published in the Calcutta Gazette of the 
23rd March 1910. 

An Act further to amend the Calcutta 
Port Act, 1890. 

Wuereas it is expedient farther to amend 
the Calcutta Port Act, 1890; Itis hereby 
enacted as follows :— 


1. This Act may be called the Calcutta 
Short title. a (Amendment) Act, 
u af 


2, In the proviso to section 30 of the 
Calcutta Port Act, 1890, 


Amendment of a 
seotion 30 of Ben. after the figures “31” 
gal Act II of the words, letter and 


1599; brackets “[except clause 
(g) thereof]” shall be inserted. 


3. (1) After clause (f) of section 31 of 
the said Act the follow- 
Eee aka of ing shall be inserted, 
| namely :— 
“and 


(g) for determining the conditions 
under which pensions, gratuities 
or compassionate allowances may 
be paid to any of such officers or 
servants injured, or to surviving 
relatives of any such officers or 
servants killed, in the execution 
of their duty, whether the in- 
jury or death occurred before or 
after the commencement of the 
Caleutta Port (Amendment) Act, 
1910.” 

(2) For sub-section (2) of the said 
section 31 the following shall be substituted 
namely :— 

“(2) In the event of any question 
arising as to 
the right of 
any officer or 


Local Government 
to determine right 
to pension, &o. | 


. 


servant, or any surviving rela- 
tive of any officer or servant, 
to any pension, gratuity or com- 
passionate allowance referred to 
in clause (e), or clause (g`, or as 
to the amount thereof, such ques- 
tion shallbe determined by the 
Local Government. 


(3) In sub-section (3) of the said sec- 
tion 31, before the word “shall” the 
words and letter “or clause (g)” shall be 
inserted. 

4, In section 33 of the said Act, after 

the word “allowance” 
of the following shall be 
inserted, namley :— 


Amendment ° 
section 83. 


“or of granting a pension, gratuity 
or compassionate allowance to 
any officer or servant injured, or 
to surviving relatives of any officer 
or servant killed, in the execution 
of his duty.” i 

In sub-section (1) of section 34 of 
the said Act, after tho 
word “rupees” the fol- 
lowing shall be inserted, 


5. 


Amendment 
section 34, 


of 


namely :— 


“or to any surviving relative of any 
officer referred to in this sec- 
tion.” 

BENGAL MUNICIPAL AMEND- 

MENT ANG E 


ACT No. ITof1910. 


Published in the Calcutta Gazette of the 
23rd March 1910. 

An Act to declare the meaning of certain 
words in clause (b) of section 66 of the Ben- 
gal Municipal Act, 1884. 


WHEREAS certain officers were directed 
by the lieutenant-Governor of Bengal by 
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orders issued under clause (b) of section 
66 of the Bengal Municipal Act, 1884, to 
exercise and perform the powers and 
duties of the Commissioners of certain 
Municipalities who had been super- 
seded by orders issued under section 65 
of that Act ; 


And whereas the said officers, in ex- 
ercige of the power conferred by section 9 
o£ the said Act on Commissioners at a 
meeting, recommended alterations in the 
numbers of the Commissioners of the said 
Municipalities ; 

And whereas the Lieutenant-Governor 
of Bengal thereupon, by notifications 
issued under sections 9 and 9A of the said 
Act, altered the numbers of the Com- 
missioners of the said Municipalities, with 
effect from the expiration of the period for 
which the former Commissioners were 
superseded ; 


And whereas doubts have been raised as 
to whether clause (b) of the said sec- 
tion 66 confers upon the persons appointed 
thereunder any of the powers of the Com- 
missioner which are expressed by the said 
Act to be exercisable only at a meeting of 
the Commissioners : 


And whereas it is expedient to remove 
such doubts, by declaring that the said 
clause (b) refers to powers exercisable at a 
meeting of the Commissioners ; 


And whereas it is also expedient to give 
retrospective effect tosuch declaration, in 
order to validate all action taken by bodies 
of Municipal Commissioners constituted in 
pursuance of orders issued under the said 
section 9 on the recommendation of the 
officers aforesaid ; 


And whereas, in the case of one of the 
Municipalities hereinbefore referred to, 
namely, the Santipur Municipality, the 
number of the Commissioners was „altered 
by a Notification, No. 1726, dated the 
2nd September, 1904, issued under sec- 
tion 9 of the said Act, instead of by noti- 
fications issued under both section 9 and 
section 9A ; 


And whereas itis expedient to validate 
the said notification ; 
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It is hereby enacted as follows :— 


1. This Act may be called the Bengal 

i Municipal (Amendment. 

eee and \Validation) Act, 
1910. 


2. The expression “all the powers and 
duties of the Commis- 
sioners” in clause (b) of 
section 66 of the Bengal 
Municipal Act, 1884, 
shall include, and shall be deemed always 
to have included, powers and duties which 
may be exercised and performed at a meet- 
ing of the Commissioners, as well as 
powers and duties which may be exer- 
cised and performed otherwise than at such. 
a meeting. : 


3. The Notification No. 1726, dated the 
2nd September, 1904, 
which was framed under 
section 9 of the said Act 
and published at page 202 
of Part IB of the Cal- 
cutta Gazette of the 7th 
day of September, 1904, shall be deemed to 
be as valid as if it had been rightly framed 
and followed in due course by a notification 
framed lunder section 9A of that Act; and 
the number of the Commissioners of the 
Santipur Municipality, in the district of 
Nadia, shall accordingly be deemed to have 
been lawfully fixed at nine, with effect 
from the 2nd day of September, 1904, and 
shall remain at nine unless and until the 
number be altered hereafter by notifications 
published under sections 9 and 9A of the 
said Act. 


F- Meaning of clause 
(b) of section 66 of 
Bengal Act III of 
1884. 


Validation of noti- 
fication altering the 
number of the Com- 
missioners of the 
Santipur Municipal- 
ity. 


CALCUTTA AND SUBURBAN 
POLICE AMENDMENT ACT. 


ACT No. 111 of 1910. 


| CONTENTS. 
Section. 


1. Short title. 


2. Definitions. 


3. Additions to section 3 of the Calcutta 
Act, 


. » 
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4, Additions to section 3 of the Cal- 
cutta Act and section 51 of the Suburban 
Act. 

5. New section 10A for the Calcutta Act 
and 4A for the Suburban Act— 


Duties of Police-officers. 


6. Amendment of section 13 of the Cal- 
cutta Act. . 


7. New sections 13A to 130 for-the Cal- 
cutta Act and 8A to 8C for the Suburban 
Act— 


A. Police-officers prohibited 
other employment. 


B. Offences by Police-officers. 


C. Vexatious entry, search, seizure, 
arrest, detention, etc., by Police- 
officers. 


8. New section 14A for the Calcutta Act 
and 8D for the Suburban Act— 


False statement to obtain employment 
or release. 


9. New section 21A for the Calcutta Act 
and 15A forthe Suburban Act— 
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10. New section 29 for the Caleatta Act 
and 15B for the Suburban Act— 


Wrongfully entering or remaining 
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11. Amendment of section 36 of the 
Calcutta Act and section 19 of the Suburban 
Act. 


12. Amendment of section 33 of the Sub- 
urban Act. 

13. New section 54A for the Calcutta 
Act and 33A for the Suburban Act— 


Possession or dealing with thing stolen 
or fraudulently obtained. 
14. Amendment of section 60 of the 
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Calcutta Act and section 38 ofthe Suburban 
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tion 62 of the Calcutta Act and section 39 of 
the Suburban Act— 


Power of Commissioner to make 
rules for regulation of traffic, 
etc. 


A. Power of Commissioner and other 
officers to give directions to the 
public. 


B. Enforcement of orders issued 
under the last foregoing section. 


C. Power to give directions to prevent 
disordor at places of public amuse- 
ment, etc. 


17. Amendment of section 66 of the 
Calcutta Act and section 40 of the Suburban 
Act. 


18. New section 70A (1) for the Caleutta 
Act. 


70A (1), Refuges for reception of 
vertain classes of convicted beg- 
gars. 
19. New section 40A (1) for the Sub- 
urban Act— 


40A (1). Refuges for reception of 
certain classes of convicted beg- 
gars. 
20. Sub-sections (2) and (3) for sec- 
tion 70A of the Calcutta Act and section 
40A of the Suburban Act. 


21. New section 72 (1) for the Calcutta 
Act— 
72 (1) Power to arrest without war- 
rant. 


22. New section 43 (1) for the Suburban 
Act— 


43 (1). 


rant. 


Power to arrest without war- 


23. New sub-section (2) for section 72 
of the Calcutta Act and sections 43 of the 
Suburban Act. 


24. Amendment of section 76 and 77 of 
the Calcutta Act and sections 45 and 46 of 
the Suburban Act. 


25. New section 78A for the Caleutta 
Act and 47A for the Suburban Act— 


Power of Commissioner of Police to re: 
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quire attendance and obtain state- 
ments of witnesses. 


26, Amendment of section 79 of the Cal- 
cutta Act. 

97. New section 80A for 
cutta Act and 47B for the 
Act— 

Power to search for persons wrongfully 


confined. 
98. New section 80B for the Caleutta 


the Cal- 
Suburban 


t— 
80B. When officer in charge of Police- 
station may require another to issue 
search-warrant. 

99. New section 800 for the Calcutta 

Act and 47C for the Suburban Act— 
Procedure in making searches. 

30. New sections 100 and 101 for the 
Calcutta Act— 

100. Police to take charge of unclaim- 
ed movable property. 
101.. Disposal of such property, 

31. New sections 102A and 102B for 
the Oaleutta Act and 49A and 49B for the 
Suburban Act— 

A. Public notices how to be given. 

B. Consent, etc., of Commissioner of 
Police or Police-officer how to be 
proved. 

32, New section 1020 for the Calcutta 
Act and 490 for the Suburban Act. 

O. Stamping of signature. 

33. Amendment of forms. 

34. Repeal. 


Tue SCHEDULE. 
REPEAL OF ENACTMENT. 


Published in the Calcutta Gazette of the 
11th May 1910. 


An Act further to amend the Calcutta 
Police Act, 1866, and the Calcutta Subur- 
ban Police Act, 1866. 


Waerras it is expedient further to amend 
the Calcutta Police Act, 1866, and the Cal- 
cutta Suburban Police Act, 1866, in the 
manner hereinafter appearing ; It is hereby 
enacted as follows :— 

1. This Act may be called the Calcutta 
and Suburban Police 
(Amendment) Act, 1910. 


Short title. 
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2. The expression “the Calcutta Act,” 
ag uscd in this Act, means 
the Calcutta Police Act, 
1866, and the expression “the Suburban 
Act,” as used in this Act, means the Cal. 
cutta Suburban Police Act, 1866. 


3. To section 3 of the Calcutta Act the 

Addition to sec- following shall be added, 
tion 3 of the Cal- namely :— 
cutta Act. 

“the phrases ‘investigation,’ ‘offence’, 
‘cognizable offence’ and ‘non-cognizable 
offence’ shall respectively have the meanings 
assigned thereto by the Code of Criminal 
Procedure, 1898; 


Definitions. 


‘Officer in charge of a police-station’ 
shall include, when the officer in charge 
of the police-station is absent from the sta- 
tion-house or unable from illness or other 
cause to perform his duties, the police-oflicer 
present at the station-house who is next in 
yank to such officer andis above the rank 
of constable.” 


4. To section 3 of the Calcutta Act, and 
to section 51 of the Sub- 
urban Act, the following 
shall be added, name- 
ly :— 


Additions to sec- 
tion 3 of the Cal- 
cutta Act and sec- 
tion 51 of the Subur- 
ban Act. 


“ texplosive substance’ shall be deei- 
ed to include any material for making 
any explosive substance; also any appa- 
ratus, machine, implement or material used, 
or intended to be used, or adapted for caus- 
ing, or aiding in causing, any explosion in 
or with any explosive substance; also any 
part of any such apparatus, machine or im- 
plement ; 


‘place of public amusement’ shall mean 
any place, enclosure, building, tent, booth 
or other erection, whether permanent or 
temporary, where music, singing, dancing 
or any diversion or game, or the means of 
carrying on the same, is provided, and to 
which the public are admitted, either on 
payment of money or with the intention 
that money may be collected from those 
admitted, otherwise than for a bona fide 
charitable purpose; and shall include a. 
race-course, circus, theatre, music-hall, 
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billiard-room, bagatelle-room, gyinnasium 
and fencing-school ; 


‘place of public entertainment’ shall 
mean any place, whether enclosed or open, 
to which the public are admitted, and 
where any kind of food, drink or drug is 
supplied for consumption on the premises 
for the profit or gain of any person owning 
or having an interest in, or managing, such 
place; and shall include a refreshment- 
room, eating-house, coffee-house, tea-shop, 
liquor-house, boarding-house, lodging-house, 
hotel, restaurant, tavern, wine-shop, beer- 
shop, spirit-shop, arrack-shop, toddy-shop, 
ganja-shop, bhang-shop and opium-shop ; 

‘Police-officer’ sball mean any member 
of the Calcutta Police force, and shall 
include the Commissioner of Police and a 
Deputy Commissioner of Police ; 


‘police-station’ shall mean any post or 
place declared, generally or specially, by 
the Lieutenant-Governor to be a police- 
station and shall include any local area 
specified by the Jieutenant-Governor in 
this behalf ; 


‘public place’ shall include the banks of 
the river, the docks, the jetties, warehouses 
to which the public have access, every pub- 
lic building and monument and the pre- 
cincts thereof, and all places accessible to 
the public for drawing water, washing or 
bathing, or for purposes of recreation ; 


‘street’ shall mean any road, lane, foot- 
way, square, court, alley or passage, whe- 
ther a thoroughfare or not, to which the 
public have, permanently or temporarily, a 
right of access ; 


‘vehicle’ shall include any locomotive, 
automobile, tram-car, carriage, cart, van, 
dray, truck hand-cart, bicycle, tricycle, 
motor-cycle or other wheeled conveyance of 
any description capable of being used on 
the streets.” 


5. The following section shall be inserted 
New section 10 à IM the Calcutta Act as 
for the Calcutta Act section 10 A and in the 
and 4 A for the Sub- Suburban Act as section 
cece 4 A, namely :— 
| “ (1) It shall be the 
Duties of Police- Auty of every Police- 
officers. officer 
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(a) promptly to serve every summons 
and obey and execute every 
warrant or -other order lawfully 
issued to him by competent author- 
ity, and to endeavour by all law- 
ful means to give effect to the 
lawful commands of his superiors; 


(b) to the best of his ability, to obtain 
intelligence concerning the com- 
mission of cognizable offences or 
designs to commit such offences 
and to lay such information and 
to take such other steps, consistent 
with law and with the orders of 
his superiors, as are best calculated 
to bring offenders to justice or to 
prevent the commission of cogniz- 
able offences, or the commission of 
non-cognizable offences within his 
view; 

(c) to the best of his ability, to prevent 
the commission of public nui- 
sanccs; 


(d) to apprehend all persons whom he 
is legally authorized to apprehend 
and for whose apprehension there 
is sufficient reason; 


(e) to aid any other Police-officer 
when called on by him or in case 
of need in the discharge of his 
duty, in such ways as would be 
Jawful and reasonable on the part 
of the officer aided; 


(F) to discharge such duties as are im- 
posed upon him by any law for the 
time being in force; 


(g) to afford every assistance within 
his power to disabled or helpless 
persons in the streets, and to take 

~ charge of intoxicated persons end 
of lunatics at large who appear to 
be dangerous or to be incapable of 
taking care of themselves; 


(h) to take prompt measures to procure 
necessary help for any person 
under arrest or in custody who is 
wounded or sick, and while guard- 
ing or conducting any such person, 
to have due regard to his condi- 
tion ; 
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(4) to arrange for the proper suste- 
nance and shelter of every person 
who is under arrest or in custody; 


(j) in conducting searches, to refrain 
from needless rudeness and the 
causing of unnecessary annoyance, 


(k) in dealing with women and children 
to act with strict regard to de- 
cency and with reasonable gentle- 
ness; 


(1) to use his best endeavours— 


(i) to prevent any loss or damage 
by fire, and 

(ü) to avert any accident or 
danger to the public; 


(m) to regulate and control the traffic 
in the streets, to prevent obstruc- 
tion therein, and to the best of 
his ability to prevent the in- 
fraction of any rule or order made 
under this Act or under any other 
law for the time being in force for 
observance by the public in or 
near the strects; 


(n) to keep order in the streets, and 
at and within public bathing, 
washing and landing places, fairs 
and all other places of public re- 
sort, and in the neighbourhood of 
places of pulic worship during the 
time of public worship; 


(0) to regulate resort to public bathing, 
washing and landing places, to 
prevent overcrowding thereat and 
in public ferry-boats, and to the 
best of his ability, to prevent 
the infraction ofany rule or order 
lawfully made for observance by 
the public at any such place or on 
any such boat; and 


(p) to perform all duties imposed on 
him by rules for the time being 
in force under this Act, in the 
manner and subject to the condi- 
tions therein prescribed. 


(2) All persons shall be bound to con- 
form to the reasonable directions of a Police- 
officer given in fulfilment of any of the said 
duties. 
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(3) A Police-officer may restrain or re- 
move any person resisting, or refusing or 
omitting to conform to, and such direction 
as aforesaid.” 


6. In section 13 of the Calcutta Act, for 
the word “constable” the 
words “ Police-officer ” 
shall be substituted. 


Amendment of 
section 13 of the 
Calcutta Act. 


7. The following sections shall be insert- 

N Hons 194 04 in the Calcutta Act 

to 130 for the Cal. as sections 13A, 13B, 

cutta Act and 8A to and 1304, and in the Sub- 

a0 for the Suburban urban Act as section 8A, 
8B, and 80, namely:— 


“A. The Commissioner or a Deputy 
Commissioner of Police 
shall not, without the 
permission of the Lieu- 
tenant-Governor, and a 
Police-officer of lower rank than that of 
Deputy Commissioner shall not withòut the 
permission of the Commissioner of Police, 
either as principal or agent, — 


Police-officers pro- 
hibited from other 
employment. 


(a) engage in any trade, or 

(b) be in any way concerned in the 
purchase or sale of any immove- 
able property within the town or 
suburbs of Calcutta, or of any in- 
terest therein, or 


(c) hold any office or practise any pro- 
fession or engage in any employ- 
ment whatever other than his 
office or duties as such Police- 
officer. 

“B. Any Police-officer 


Offences by who 


Police-officers. 


(a) contravenes any provision of the 
last foregoing section, or 


(b) is guilty of cowardice, or 

(c) is guilty of any wilful breach or 
neglect of any provision of law or 
of any rule or order which it 


is his duty as such Police-officer 
to observe or obey, or 


(d) is guilty of any violation of duty 
for which no punishment is ex- 
tessly provided by any other law 

or the time being in force, 
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shall be liable to imprisonment, with or 
without hard labour, for a term which may 
extend to three months or to fine which may 
extend to one hundred rupees and which 
- may be deducted from any salary due to him, 
or to both. 


Vexatious entry, 
search, seizure, ar- 
rest, deteution, etc., 
by Police-officers. 


“0. Any Police-officer 


who— 


(a) without lawful authority or reason- 
able cause, enters or searches, or 
causes to be entered or searched, 
any building, vessel tent or place, 
or 


(b) vexatiously and unnecessarily seizes 
the property of any person, or 


(c) vexatiously and unnecessarily de- 
tains, searches or arrests any per- 
son, or 


(d) vexatiously and unnecessarily de- 
lays forwarding any person ar- 
rested to a Magistrate or to 
any other authority to whom he 
islegally bound to forward such 
person, or 


(e) offers any, unnecessary personal 
violence to any person in his 


custody, or 


(f) holds out to an accused person any 
threat cr promise not warranted 
by law, 

shall be liable to imprisonment, with or 
without hard labour, for a term which 
may extend to six months, or to fine which 
may extend to five hundred rupees, or to 


both.” 


8. The following section shall be insert- 

. New section 144 @d in the Calcutta Act 

for the Calcutta Act as section 14A, and in the 

and 8D for the Sub- Suburban Act as sec- 
surban Act. tion 8D, namely :— 


“Any person who knowingly makes a 
` false statement or uses a 
false document, for the 
purpose of obtaining for 
himself or any other per- 
son employment or release from employ- 
ment as a Police-officer, shall be liable to 
imprisonment, with or without hard labour, 


“False statement 
“to obtain employ- 
ment or release. 


“for the Calcutta Act 
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for a term which may extend to three 
months, or to fine which may extend to one 
hundred rupees, or to both.” 


9. The following section shall be insert- 
: ed in the Calcutta Act 
as section 21A, and inthe 
Suburban Act as sec- 
tion 15A, namely :— 


New section 21A 


and 15A forthe Sub- 
urban Act. 


“(1) Subject to the control of the Lieu- 
tenant-Governor, the 
Commissioner of Police 
shall, by order,— 


Constitution of 
divisions and sec- 
tions. 


(a) constitute such and so many 
Police divisions as he thinks fit, 
and 

(b) sub-divide such divisions into such 
and so many sections as he thinks 
fit, and 

(c) define the limits and extent of such 
divisions and sections. 


(2) Every such order shall be published 
in the Caleutta Gazette and in the manner 
prescribed by this Act for the publication 
of public notices.” 


10. The following section shall be sub- 

N tion 29 ‘Stituted for section 29 
for the Caloaita of the Calcutta Act, and 
Act and15B forthe shall be inserted in the 
Suburban Act. Suburban Act as sec- 
tion 15B, namely :— 


“Whoever, without satisfactory excuse, 
wilfully enters or remains 
in or upon any dwelling- 
house or private premises 
or any land or ground 
attached thereto, or any 
ground, building, monument of structure 
belonging to the Government or appropriat- 
ed to public purposes, or any vehicle, boat 
or vessel, shall, whether he causes any ac- 
tual damage or not, be liable to fine which 
may extend to twenty rupees.” 


11. For the words “subject to the order 
and control of the Lieu- 
tenant-Governor of Ben- 
gal,” in section 36 of the 

alcutta Act, and for 
the words “subject to the 
order and control of the said Lieutenant- 


Wrongfully en- 
tering or remain- 
ing in or on build- 
ing, land, vehicle, 
&e. 


Amendment of 
section 36 of the 
Calcutta Act and 
section 19 of the 
Suburban Act. 
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Governor,” in section 19 of the Suburban 
Act, the following shall be substituted, 
namely :— 


“The Commissioner cf Police shall, in 
granting or refusing certificates under this 
section, be subject to the direction and con- 
trol of the Lieutenant-Governor.” 


12. In section 33 of the Suburban Act, 
for the words ‘Police- 
office” the words “‘police- 
station” shall be substi- 
tuted. 


18. The following section shall be insert- 
edinthe Calcutta Actas 
section 54A and in the 
Suburban Act as sec- 
tion 33A, namely :— 


Amendment of 
section 83 of the 
Suburban Act. 


New section 54A 
for the Calcutta 
Act and 33A for 
the Suburban Act. 


“(1) Whoever has in his possession, or 
Possession or deal. CONVEYS in any manner, 
ing with thing sto- OT offers for sale or pawn, 
len or fraudulently anything which there is 
obtained; reason to believe to have 
been stolen or fraudulently obtained, shall, 
if he fails to account for such possession or 
act to the satisfaction of the Magistrate, be 
liable to fine which may extend to one hun- 
dred rupees, or to imprisonment, with or 
without hard labour, for a term which may 
extend to three months. 


(2) If any person charged under sub- 
section (1) in respect of anything declares 
that he received such thing from some 
other person, or that he was employed as a 
carrier, agent or servant to convey such 
thing for some other person. 


the Magistrate, after such further inquiry 
Gif any) ashe may deem necessary, , may 
summon such other person, and any former 
or pretended wk la or other person 
through whose possession such thing is al- 
leged to have passed, to appear before 
him, and may examine such person 
and any witnesses who are produced to 
testify to such receipt, employment or 
possession ; 


and, if it appears to the Magistrate 
that any such person had possession of 
such thing and had reasonable cause to 
believe that it was stolen or fraudulently 


faor II 


obtained, the Magistrate may punish him 
with fine which may extend to one hundred 
rupees, or with imprisonment, with or with- 
out hard labour, for a term which may ex- 
tend to three months. 


14. In section 60 of the Calcutta Act, 
of and in section 37 of the 
Suburban Act— 


Amendment 
section 60 of the 
Calcutta Act and 
section 37 of the 
Suburban Act. 


(1) after the word “oath” the words 
“and reduced to writing” skall be 
inserted ; ` 


(2) after the words “Police-officer” 
the words “not below the rank 
of Sub-Inspecter” shall be is- 
serted ; . 


(3) the words “in the day-time” are 
hereby repcaled ; 


(4) for the word “gunpowder,” wher- 
ever it occurs, the words “explo- 
sive substance’ shall be substitut- 
ed; and 


(5) after the words “this Act” ‘the 
words “or any other law or any 
rule made thereunder” shall be 
inserted. 


15. (1) In section 61 of the Caleutta 
Amendment of Act, and in section 38 of 
apc aves ihe the Suburban Act, for 
aleutta Act and the word “gunpowder,” 
eaaa g pe the in each ‘luge if which 
it occurs, the words “ex- 

plosive substance” shall be substituted. 


(2) In the same sections, for the word 
“four” the word “three” shall be substitut- 


ed. 


16. The following sectibn shall be sub- 
stituted for section 62 of 
the Calcutta Act, being 
numbered 62, 62A, 62B 
and 62C, respectively, 
and shall also be sub- 
stituted for section 39 
of the Suburban Act, being numbered 
39, 39A, 39B and 390, respectively name- 


ly :— f 


New sections sub- 
stituted for sec- 
tion 62 of the Cal- 
cutta Act and sec- 
tion 39 of the Sub- 
urban Act. 


or 1910] 


“(1) With the previous sanction of the 
Power of Com- Lisutenant-Goyernor, the 
missioner to make Commissioner of Police 


rules or regola- may, after previous publi- 
n y X 5 A A 
eto © Taie cation, from time to time, 


make rules— 

(a) for licensing and controlling per- 
sons offering themselves for em- 
ployment at quays, wharves or 
landing places for the carriage of 
passengers’ baggage, and fixing 
and providing for the enforce- 

' ment of a scale of charges for the 
” labour of such persons when so 
employed.; 

(b) regulating traffic of all kinds in 
streets and public places, and the 
use of streets and public places 
by persons riding, or driving, 
leading or riding in vehicles, or 
leading or accompanying cattle, or 
walking, so as to prevent danger, 
obstruction or inconvenience to the 


public ; 
(c) regulating the conditions under 
` which vehicles may remain 


standing in streets and public 
places, and the use of streets 
as halting places for vehicles or 
cattle ; 


(4) prescribing the number and position 
of lights to be used on vehicles in 
streets and public places ; 


(e) regulating and controlling the con- 
veyance of timber, bamboos, 
scaffold-poles, ladders, iron gir- 
ders, beams or bars, boilers or 
other unwieldy articles, or coal, or 
bricks, lime or other building ma- 
terials, through the streets, and 
the route and hours for ‘such con- 
veyance ; , 

(f) for licensing, controlling, or, in 
view to preventing obstruction, 
inconvenience or annoyance to re- 
sidents or passengers in the 
vicinity, prohibiting the play- 
ing of music in streets or in 


public places other than public. 


buildings and the precincts there- 
of ; 
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(9) for licensing, controlling, or, in 
. view to preventing risk, danger, 
or damage to residents or pass- 
engers in the vicinity, prohibit- 
ing, the carrying of any explo- 
sive substance in streets or public 
places : 


(A) for controlling, in the interests 
of the public convenience and 
safety, the illumination of streets 
and public places, and the erection 
of struciures on or over any strect 
or public place, or against the 
exterior of any building abutting 
thereon, for the purposes of illu- 
mination ; 


(4) for authorizing and regulating the 
removal, by the Police, of any 
structures referred to in clause 
(i) of this section, or any appli- 
ances for illumination placed on 
or over any street or public place 
or against the exterior of any 
building abutting thereon, when 
the Commissioner of Police consi- 
ders that the same are likely to 
cause obstruction, danger or dam- 
age to residents or passengers in 
the vicinity ; or 

(j) regulating the means of entrance 
and exit at places of public amuse- 
ment, entertainment and assem- 
bly, and the lighting thereof when. 
used by the public and providing 
for the maintenance of public 
safety and the prevention of dis- 
turbance therein ; 


Provided that nothing in this section 
shallaffect the provisions of the Indian 
Arms Act, 1878, or the Indian Explosives 
Act, 1884, 


(2) Any rules made under this section 
may, with the like sanction, be altered 
or rescinded by the Commissioner of Police 
after previous publication of the alteration 
or rescission. 


(3) Every rule and alterations of a rule 
made under this section, and every recission 
of any such rule, shall be published in the 
Calcutta Gazette and in the manner presa 
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cribed by this Act for the publication of 
public notices. 


(4) Whoever contravenes any rule made 
under this section shall be liable,— 

(D ifthe rule were made under 
clause (a), clause (b), clause (e) 
or clause (7) of sub-section (1)— 
to fine which may extend to fifty 
rupees, or 


if the rule were made under 
clause (d), clause (e) or clause (9) 
of sub-section (1)—to imprison-, 
ment, with or without hard Jabour 
for a term which may extend 
to eight days, or to fine which 
may extend to fifty rupees, or to 
both, or 


(iii) if the rule were made under 
clause (A), clause (i) or clause (j) 
of sub-section (1)—to fine which 


(i) 


may extend to one hundred 
rupees. 
“A. (1) The Commissioner- of Police, 


and, subject to the orders 


Power of Com- ga 
of the Commissioner of 


missioner and other 


opes to siro Police, every Police- 
arections 0 © ina- 
public. officer of a rank not in 


ferior to that of Sub- 
Inspector, may, with a view to securing the 
public safety or convenience, but not so 
as to” contravene any rule made under 
the last foregoing section or the pro- 
visions of any license granted under any 
such rule, give all such directions, either 
orally or in writing, as he may consider ne- 
cessary to— 


(a) secure the orderly conduct, cf per- 
sons constituting processions and 
assemblies in streets ; 


(b) prescribe the routes by which and 
the times at which any such 
procession may, or may not, 
pass ; : 

(c) prevent obstructions on the occasion 

| of all processions and assemblies 
and in the neighbourhood of all 
places of worship during the 
time of public worship, and in 
all cases when any street or 
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public place or place of public re- 
sort may be thronged or liable to 
be obstructed ; 


i} 

(d) keep order on and in all streets, 
quays, wharves and landing-places 
and all other public places or places 
of public resort ; or i 


(e) regulate and control music, the 
beating of drums, tom-toms and 
other instruments, and the blow- 
ing or sounding of horns or other 
noisy instruments, in any street 
or any public place other than 
public buildings and the precincts 
thereof. < 


(2) The Commissioner of Police may 
also, subject to the control of the Lieute- 
nant: Governor, whenever and for such time 
as he may consider it necessary to do so 
for tbe preservation of the public peace 
or public safety, by notification, publicly 
promulgated or addressed to individuals, 
prohibit— 

(i) the carrying of swords, spears, 
bludgeons, guns or other offen- 
sive weapons in any public 
place ; 
the carrying, collection and pre- 
paration of stones or other 
articles intended to be used as 
missiles, or of instruments or 
means of casting or impelling 
missiles ; 


(it) 


` 


(iii) the exhibition of persons, corpses, 
figures or effigies in any public 
place ; and 


(iv) the public utterance of cries, 
‘singing of songs or playing of 

music. a 
(3) The Commissioner of Police may 
also, subject to the control of the Lieute- 
nant-Governor, whenever and for such time 
as he may consider necessary, by noti- 
fication, publicly promulgated or addressed 
to individuals, prohibit the delivery of public 
harangues, the use of gesture or mimetic 
representations, and the preparation, ex- 


hibition or dissemination of pictures, sym- 


bols, placards or any other object or thing, 
which— 


or 1910} 


(i) may be of a nature to outrage 
morality or decency, or 

(ii) are likely, in the opinion of the 
Commissioner of Police, to inflame 
religious animosity or hostility 
between different classes, or to 
incite to the commission of an of- 
fence, to a disturbance of the public 
peace, or to resistance to, or 
contempt of, the law or lawful 
authority. 


(4) The Commissioner of Police may also, 
by order in writing, prohibit any procession 
or public assembly, whenever and for so long 
- + as he considers such prohibition to be neces- 
sary for the preservation of the public peace 
or public safety ; 


Provided that no such prohibition shall 
remain in force for more than seven 
days without the sanction of the Lieutenant- 
Governor. 


(5) The Commissioner of Police may 
also, subject tothe orders of the Lieute- 
nant-Governor, by public notice, temporarily 
reserve for any public purpose any street or 
public place, and prohibit persons from en- 
tering the area so reservedsave under such 
conditions as may be prescribed by the 
Commissioner of Police. 


(6) Whoever contravenes any direction, 
order or prohibition lawfully given or made 
under this section shall be liable,— 


(2) if the direction, order or prohibition 
were given or made under sub-sec- 
tion (1) or sub-section (5)—to fine 
which may extend to one hundred 
rupees ; or 


(ii) if the prohibition were made under 
. sub-section (2), sub-section (3) or 
sub-section (4)—to imprisonment, 
with or without hard labour, for 
aterm which may extend to one 
month, or to fine which may ex- 
tend to one hundred rupees, or to 
both. 


“B, (1) Whenever a notification, order 
of in writing or public 
notice has been duly issu- 
eù under sub-section (2), 
sub-section (3), sub-sec- 


Enforcement 
orders issued under 
the last foregoing 
section. 
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tion (4) or sub-section (5) of the last fore- 
going section then— 


(a) in the case of notification issued 
under clause (i), clause (ii) or 
clause (tii) of the said sub-sec- 
tion (2), or in the case of a public 
notice issued under the said sub- 
section (5),—any Magistrate or 
any Police-officer, or 


(6) in the case of a notification issued 
under clause (iv) of the said sub- 
section (2), or under the said sub- 
section (3), or in the case 
of an order issued under the 
said sub-section (4),—any Mag- 
istrate or any Police-officer of 
or above the rank of Sub-In- 
spector, 


may require any person acting or about 
to act contrary thereto to desist or to 
abstain from such action, and, in case of 
refusal or disobedience, may arrest such 
person. 


(2) Any Magistrate or Police-officer acta 
ing under sub-section (1) may also seize 
anything used or about to be used in con- 
travention of such notification, order or no- 
tice as aforesaid; and anything so seized 
shall be disposed of as any Magistrate having 
jurisdiction may order, 


“C. (1) For the purpose of preventing 
serious disorder or mani- 
fest and imminent dang- 
er to the persons assem- 
bled at any place of pub- 
lic amusement, or at 
any assembly or meeting to which the 
public are invited or which is open to the 
public, 


Power to give 
directions to pre- 
vent disorder at 
places of public 
amusement, etc, 


the Police-officer of highest rank, su- 
perior to that of Head Constable, who is 
present, may, subject to such rules, direc- 
tions, and orders as may have been lawfully 
made, 


give such reasonable directions as he 
may think necessary as to the mode of 
admission of the public to, and for secur- 
ing the peaceful and orderly conduct of 
persons attending at, such place, assembly 
or meeting ; 
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and all persons shall be bound to conform 
to such directions. 


(2) The Police shall have free access 
to every such place of public amuse- 
ment, assembly or moeting, for the purpose 
of giving effect to the provisions of sub- 
section (1) and to any direction given 
thereunder. 


(3) Whoever disobeys or fails to conform 
to any lawful and reasonable direction given 
by any Police-officer under sub-section (1) 
shall be liable to fine which may extend to 
one hundred rupees.” 


17. After clause (4) of section 66 of the 
Calcutta Act, and after 
clause (4) of section 40 
of the Suburban Act, the 
following shall be insert- 
ed, namely :— 


“(4a) whoever exposes or keeps any arti- 
cle soas to cause ob- 
struction in any public 
thoroughfare.” 


Amendment of 
section 66 of the 
Calcutta Aot and 
section 40 of the 
Suburban Aot. 


Exposing or keep- 
ing article so as to 
cause obstruction. 


18. After section 70 of the Calcutta 
Act the following shall be 


New section 704 inserted, namely :— 


(1) for the Calcutta 
Act. 


«70A (1). The Lieutenant-Governor 
may, by notification in 
the Calcutta Gazette, de- 
any Institution, 
situated either in the 
town of Calcutta or in the suburbs thereof, 
to be a Refuge for the reception of aged, 
infirm or incurably diseased persons convict- 
edand sentenced to imprisonment under 
section 70 ; 

and may, by like notification, cancel any 
such declaration.” 

19. After section 40 of the Suburban 


Act the following shall be 
inserted, namely :— 


Refuges for re- 
ception of certain 
classes of convicted clare 
beggars. 


New section 40A 
(1) for the Suburban 
Act. 


Lieutenant-Governor 
may, by notification in 
the Calcutta Gazette, de- 
classes of convicted clare any Institution 
beggars. situated either in the 
town of Calcutta or in the suburbs there- 


“40A (1). The 


Refuges for re- 
ception of certain 
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of, tobea Refuge for the reception of 
aged, infirm or incurably diseased per- 
sons convicted under clause (17) of sec- 
tion 40 and sentenced to imprisonment 
under section 48 in lieu of payment 
of any fine imposed under tho said sec- 
tion 40 ; : 

and may, bylike notification, cancel any 
such declaration.” 


20. After the said sub-section (1) of 
section 70A of the Cal- 
cutta Act, and after the 
said sub-section (1) of 
section 40A of the Sub- 
urban Act, the following, 
shall be inserted, name- , 


Sub-sections (2) 
and (8) for sec- 
tion 70A of the Cal- 
outta Act and sec- 
tion 40A of the Sub- 
urban Act. 


ly :— 

“(2) When any such person is so convict- 
ed and sentenced to imprisonment for any 
term, the Magistrate, may, by written order, 
direct that he be taken to, and detained for 
the said term in, any Refuge notified 
under sub-section (1), instead of being im- 
prisoned. 

(3) If any such person escapes, before the 
expiration of the said term, froma Refuge 
to which he has been so taken, the Magis- 
trate may cancel the order made under 
sub-section (1),and may direct that the said 
person shall be imprisoned, with or with- 
out hard labour, for the unexpired portion 
of the said term.” l 


291. The following sub-section shall be 
substituted for section 22 


Cee mn ata, of the Calcutta Act, 
Act. namely —. 
“72, (1) Subject to the restrictions im- 


nosed by clause (b) of 
sub-section (1) of sec- 
tion 62B in the case sof 
offences there referred to, any Police- 
officer may arrest without a warrant any 
person committing in his presence in any 
street or public place any offence punishable 
under— 
(a) any section of this Act other than 
section 68B, or 
(b) any rule made under this Act, or 
(c) any other law for the time being 
in force, 


Power to arrest 
without warrant. 


or 1910] 


if such person,— 


(i) after. being warned by a Police- 
officer, persists in committing such 
offence, or 


'(ü) is unknown to such Police-officer ` 


and, when asked by such Police- 
officer to give his name and ad- 
dress, refuses to give the same, 
or gives a name or address which 

_ such Police-officer has reason 
to believe to be false or cannot 
then and there ascertain to be true, 
or é 


(iii) is unknown to such Police- 
officer, and his name and address 
cannot be ascertained then and 


there, and he refuses to accom- | 


pany the Police-officer to a 
police-Station on being required so 
to do. 


Lwplanation.—This sub-section does not 
restrict the exercise by any Police-officer 
of any power of arrest conferred upon him 
by any other law.” 


22. The following sub-section shall be 
substituted for section 43 
of the Suburban Act 
namely :— 


New section 43 (1) 
for the Suburban 
Act. 


“43, (1) Subject to the restrictions im- 
posed by clause (b) of 
sub-section (1) of sec- 
4 tion 39B in the case of 
offences there referred to, any Police- 
officer may arrest withouta warrant any per- 
son committing in his presence in any street 
or public place any offence punishable 
under— 


Power to arrest 
without warrant. 


(a) any section of this Act other than 
section 414A, or 


(b) any rule made under this Act, or 
(0) any other law for the time being in 
force, f | 
if such person,— 


(i) after being warned by a Police- 
officer, persistin committing such 
offenge or 
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(ii) is unknown to such Police-officer 
and, when asked by such Police- 
officer to give his name and ad- 
dress, refuses to give the same or 
gives a name or address which 
such Police-officer has reason to 
believe to be false or cannot then 
and there ascertain to be true, 
or 


(iii) is unknown to such Police-officer 
and his name and address can- 
not be ascertained then and 
there, and he refuses to accom- 
pany the Police-officer to a 
police-station on being required so 
to do, 


Explanation—This sub-section does not 
restrict the exercise by any Police-officer of 
any power of arrest conferred upon him 
by any other law.” 


23. After the said sub-section (1) of 
section 72 of the Cal- 
cutta Act, and after the 
said sub-section (1) of 
section 43 of the Subur- 
ban Act, the following 
shall be inserted, name- 


Now sub-sec- 
tion (2) for sec- 
tion 72 of the Cal- 
cutta Act and sec- 
tion 43 of the Sub- 
burban Act. 


ly :— 


“(2) Should the true name and resi- 
dence of any such person not be ascer- 
tained within twenty-four hours from 
the time of arrest, or should he fail to 
execute a recognizance for his appear- 
ance before a Magistrate, or, if so re- 
quired, to furnish sureties, he shall forth- 
with be forwarded toa Magistrate having 
jurisdiction.” 

24. For the words “station-house,” 
wherever they occur in 
sections 76 and 77 of the 


Amendment of 
sections 76 and 77 


of the Calontta Calcutta Act, and for the 
Act and r an words ““ Police-station- 
tions 45 an 4 99s 4 

Oe ine aa as house in section 45 of 
Act. the Suburban Act, and 


for the words “station- 
house” wherever they occur in section 46 of 
the latter Act, the words “police-station” 
shal] be substituted. 
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25. 


New section 7BA 
for the Calcutta 


Act and 47A for the 
Suburban Act. 


The followihg section shall be in- 
serted in the Calcutta 
Act as section 78A, 
and in the Suburban 
Act as section 47A, 
namely :— 


“(1) If, in the course of any investiga- 
tion, the Commissioner 
of Police has reason to 
believe that a cognizable 
offence has been com- 
mitted, he may, by order 
in writing, require the 
attendance before' himself or before any 
officer serving under him, not below the 
rank of Sub ae who is investigating 
a cognizable offence, of any person then 
being within the limits of the town or sub- 
urbs of Calcutta, or within thirty miles of 
such limits, who, from the information given 
or otherwise, appears to be acquainted 
with the facts or circumstances of the 
case; and such person shall attend as so re- 
quired. 


Power ef Com- 
missioner of Police 
to require attend- 
ance and obtain 
statementa of wit- 
nesses. 


(2) The Commissioner of Police, or any 
officer aforesaid, may examine orally any 
person so attending, and may reduce into 
writing any statement made by him; and 
such person shall be bound to answer all 
questions relating to the case put to 
him by the Commissioner or such officer, 
other than questions the answers to which 
would have a tendency to expose him toa 
criminal charge or to a penalty or for- 
feiture. 


(3) The Commissioner of Police may, in 
any case, forward to the Superintendent of 
Police of the district in which any person, 
from whom any information is required re- 
lating to the facts or circumstances of the 
case under investigation, is believed to be, 
such questions and such statement as may 
be necessary for the purpose of obtaining 
the information desired; and such Superin- 
tendent shall, on receipt thereof, cause such 
person to be examined orally, and his state- 
ment to be reduced into writing, in the same 
manner and subject to the same provisions 
asif an investigation were being made into 
such offence in such district, and shall for- 
ward the statement reduced into writing to 
the Commissioner of Police,  - 


INDIAN CASES. 


[acr III 


(4) Subject to any rules made by the 
Lieutenant-Governor with the previous sanc- 
tion of the Governor-General in Council, 
the Commissioner of Police may, if he thinks 
fit, order payment on the part of the Gov- 
ernment, of the reasonable expenses of sany 
person residing in the town or suburbs of 
Calcutta, who attends for the purposes of 
any investigation before himself or any other 
Police-officer under this section, and shall 
order paymentas aforesaid of the reasonable 
expenses of any person not so residing who 
attends as aforesaid. 


26. In section 79 of the Calcutta Act, 

Amendment of alter the words “ by 
section 79 of the such warrant” the fol- 
Calcutta Act. lowing shall be inserted, 
namely :— 

“ provided that no such warrant shall 
authorize any Police-officer below the rank 
of Sub-Inspector to make any entry or 
search at night.” 


27. The following section shall be in- 
New section go a Serted in the Caleutta 
for the Calcutta Act Actas section 80A, and 
and 47B for the Sub- jin the Suburban Act as 
uebansAeh; section 47B, namely :— 


If information is given on oath to the 
Commissioner of Polite 
that any person is con- 
fined under such circum- 
stances that the confine- 
ment amounts to an offence, and if it is 
for any reason impracticable to make an 
application to a Magistrate ander section 
100 or section 532 of the Code of Cri- 
minal Procedure, 1898, the Commissioner 
may issue a search-warrant to any Police- 
officer not below the rank of Sub-In- 
spector ; and the officer to whom such 
warrant is directed may search for’ the 
person indicated in such warrant, in ac- 
cordance with such directions, as may be 
given therein ; and the person, if found, 
shall immediately be taken before a Ma- 
gistrate, who shall make such order as 
in the circumstances of the case seems 
proper.” 

28. The following section shall be in- 
sested in the Calcuita 
Act after the said section 
80A, namely :— 


Power to search 
for persons wrong- 
fully confined. 


New section 80B 
for the Calcutta Act. 
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“BOB. (1) An Officer in charge of a 
police-station in the town 
of Calcutta may require 
any officer in charge of 
a police-station in any 
part of Bengal, whether 
within or without the 
town of Calcutta, to cause a search to be 
made in any place, in any case in which 
the former officer might cause search to 
be made within the limits of his own 
station. 


When officer in 
charge of Police. 
station may require 
another to issue 
search warrant, 


(2) Such officer, on being so requir- 
ed, shall proceed in accordance with 
the provisions of section 80 of this Act 
or section 165 of the Code of Criminal 
Procedure, 1898, whichever is appli- 
cable, and shall forward the thing found 
(if any) to the officer at whose request 
the search was made.” 


29. The following section shall be in- 

N tion sog Serted in the Calcutta 
for tho Calontta Act Act as section 80C and in 
and 47C for the Sub- the Suburban Act as sec- 
See tion 470, namely :— 


“ (1) Before any officer makes a search 
under this Act, he shall 
call upon two or more 
respectable persons to 
attend and witness the search. 


Procedure in mak- 
ing searches. 


(2) The search shall be made in the 
presence of such persons, and a list of all 
things seized in the course of the search, 
and of the places in which they are re- 
spectively found, shall be prepared by the 
said officer and signed by the said’ wit- 
nesses ; but no person witnessing a search 
under this section shall be required to 
attend the Court as a witness of the 
search unless specially summoned by it. 


(3) The occupant of the place searched, 
or some person in his behalf, shall, in 
every instance, be permitted to attend 
during the search; and a copy of the 
list prepared under sub-section (2), sign- 
ed by the said witnesses, shall be delivered 
to such occupant er person at his re- 
guest.” f 
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80. For sections 100 and 101 of the 

New sections 100 Calcutta Act the follow- 
and 101 for the Oal- ing shall be substituted, 
outta Act. namely :— 


“ 100. (1) The Police shall, for the 
to take purpose of safe custody, 
take temporary charge 
of— 


Police 
charge of unclaimed 
moveable property. 


(a) all unclaimed moveable property 
found by them, and 


all moveable property found lying 
in any public street, is the owner 
or the person in charge of such 
property, on being directed to 
remove the same refuses or omits 
to do so within a reasonable time 
and may, for the said purpose, take tem- 
porary charge of any unclaimed moveable 
property made over to them. 


(2) Property of which the Police huve 
taken charge under sub-section (1) shall 
be handed over to the Commissioner of 
Police. 


“101. (1) If the said property ap- 
pears to have been left 
by a person who has 
died intestate, and not 
to be under two hundred rupees in value, 
the Commissioner of Police shall com- 
municate with the Administrator-General 
with a view to its being dealt with under 
the Administrator-General’s Act, 1874, 
or any other law for the time being in 
force. 


(a) 


Disposai of such 
property. 


(2) In every other case the Commis- 
sioner of Police shall issue a proclama- 
tion specifying the articles of which such 
property consists, and requiring any per- 
son who may have a claim thereto to 
appear before himself or some other officer 
whom he appoints in this behalf and 
establish his claim within six months from 
the date of such proclamation. 


(3) If the property, or any part there- 
of, is subject to speedy and natural de- 
cay, or consists of live-stock, or if the 
property appears to be of less value than 
five rupees, it may forthwith be sold by 
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auction under the orders of the Com- 
missioner of Police ; and the net proceeds 
of such sale shall be dealt with in the 
same manner as is hereinafter provided 
for the disposal of the said property. 


(4) The Commissioner of Police shall, 
on being satisfied of the title of any 
claimant to the possession or administra- 
tion of any property referred to in sub- 
section (2), order the same to be deliver- 
ed him, after deduction or payment of 
the expenses properly incurred by the 
Police in the seizure and detention 
thereof. ` 


(5) The Commissioner of Police may, 
at his discretion, before making any or- 
der under sub-section (4), take such 
security as he may think proper from 
the person to whom the said property is 
to be delivered ; and nothing hereinbe- 
fore contained shall affect the right of 
any person to recover the whole or any 
part of such property from the person 
to whom it may have been delivered pur- 
suant to such order. 


(6) If no person establishes. his claim 
to such property within the period pres- 
cribed in sub-section (2), it shall be at 
the disposal yf the Government: and the 
property, or such part thereof as has not 
already been sold under sub-section (3), 
may be sold by auction under orders 
of the Commissioner of Police.” 


81. The following sections shall be in- 
serted in the Calcutta 
Act as sections 102A and 
102B, and in the Subur- 
ban Act as section 49A 
and 49B, respective- 


New sections 102 
A and 102B for the 
Calcutta Act and 49 
A and 49B for the 
Buburban Act. 


ly :— 


“A. Any public notice required to be 
given under any of the 
provisions of this Act 
shall be in writing, shall 
be signed by the Commissioner of Police, 
and shall be published, in the locality to 
be affected thereby, by affixing copies 


Public n o tic es 
how to be given. 


thereof in conspicuous public places, or — 


by proclaiming the same with beat of 
drum, or by advertising the same in such 
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local newspapers, English or Vernacular 
as the Commissioner of Police may deem 
fit. or by any two or more of these means 
and by any other means he may think 
suitable. 


“ B, Whenever under this Act or any 

rule made hereunder the 
Gt ee doing or the omitting to 
Polico or Police. do anything or the validi- 
oficer how to be ty of anything depends 
proved. upon the consent, ap- 
proval, declaration, opinion or satisfac- 
tion of the Commissioner of Police or 
of any other Police-officer, a written do- 
cument signed by the Commissioner of 
Police or by such officer, purporting to 
convey or set forth such consent, ap- 
proval, declaration, opinion or satisfaction, 
shall be sufficient evidence thereof.” 


32. (1) The following section shall be 
Now section 1020 inserted in the Calcutta 


for the Caleuita Act Act as section 1020, 
and 49C for the Su- namely :— 
burban Act. s 


Consent, etc., of 


“0, Every license, written permission, 
notice, or other document 
[not being a summons or 
warrant or search-wår- 
rant, or a notification issued under sub- 
section (3) of section 62A, or ah order 
made under sub-section (4) of that section, 
or anorder made under section 78A] re- 
quired by this Act, or any rule made here- 
under, to bear the signature of the Com- 
missioner of Police, shall be deemed to 
be properly signed if it bears a facsimile of 
his signature stamped thereon.” 


Stamping of sig- 
nature, 


(2) The following section shall be in- 
serted in the Suburban Act as section 49C; 
namely :— ? 

«O: Every license, written permission, 
notice,or other document 
[not being a summons or 
warrant or search-war- 
rant, or a notification issued under sub-sec- 
tion (3) of section 39A, or an order made 
under sub-section (4) of that section, or an 
order made under section 47A] required 
by this Act, or any rule made hereunder, 
to bear the signature bf the Commissioner 
of Police, shall be deemed to, be properly 


Stamping of sig- 
nature. 


or 1910] 


signed if it bears a facsimile of his signature 
stamped thereon.” 


33. For Form A in the Schedule to the 
Calcutta Act, and for 
the form of certificate 
‘appended to the Sub- 
burban Act, the following shall be substitut- 
ed, namely :— 


Amendment of 
froms. 


“A, B. has been appointed a member 
of the Calcutta Police force, and is vested 
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with the powers, functions and privileges of 
a Police-officer. 


CALCUTTA, 
The 19 . 


Commissioner of Police.” 


34. The enactments specified in columns 


1 and 2 of the Sche- 

Repeal, dule are hereby repealed, 

to the extent mentioned in column 3 
thereof. 


Taes SCHEDULE. 
REPEAL OF ENAOTMENTS. 
(See section 34.) 








No. and year. Short title. 





Extent of repeal. 


Bengal Acts. 


I of 1866 .. | The Calcutta Suburban Police | In section 2, the words “and men.” 
Act, 1866. Section 6. 

In section 16, the word “ road.” 

Section 35. 

In the opening clause of section 40, the word 

: “public”, where it occurs before the word 
“ street ”, and the word “ road.” 

In clause (2) of section 40 the words “of any 
description” and the words “except when, in 
the opinion of the Magistrate, there may be 
sufficient moonlight to render such light un- 
necessary.” 

In clause}(3) of section 40, the words “carriage 
cart or other.” i , 

Clauses (5) to (9) and (12) of section 40. 

In clause (14) of section 40, the word “public,” 
where it occurs before the word “street.” | 

In clause (15) of section 40, the word “ horses,” 

| In clause (17) of section 40, the word “road.” 
1V of 1866 The Calcutta Police Act, 1866.., | In section 8, the words “and men,” and the 





words “with the sanction of the Governor 
General of India in Council.” 

Section 12. 

In section 32, the word “road.” 

Section 58. 

In the opening clause of section 66, the word 
“public,” where it occurs before the word 
“street,” and the word “road.” 

In clause (2) of section 66, the words “of any 
description” and the words “except when, in 
the opinion of the Magistrate, there may be 
sufficient moonlight to render such light un. 
necessary.” 
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No, and year. Short title. Extent of repeal, 





Bengal Acts. coneld. 


IV of 1866 . | The Calcutta Police Act, 1866— | In clause (3) of section 66, the words “carriage’ 
concld. cart or other.” 
Clauses (5) to (9) of section 66. 
In clause (11) of section 66, the words “public’, 
and “road.” 

Clause (12) of section 66. 

In clause (14) of section 66 the word “public,” 
where it occurs before the word “street.” 

In clause (15) of section 66, the word “ horses.” 

In section 70, the word “road.” 

In section 71, the word “ roads.” 


«| The Calcutta and Suburban | Section 4. 
oe Police (Amendment) Act, 1886 
II of 1895 ..| The Calcutta and Suburban | Sections Sand 4, 
Police (Amendment) Act, 1895 
III of 1907 a | The Calcutta and Suburban | Sections 6, 8 and 9, ; 4 


Police (Amendment): Act, 1907 





SS . 





BENGAL CESS (AMENDMENT) | Szczioxs. 
ACT. is being prepared, revised or main- 
tained, 
ACT No. IV of 1910. 37A. Valuation during preparation, 


revision or maintenance of record- 
CONTENTS. of-rights. 


37B. Preparation of valuation-roll by 
SECTIONS. Settlement Officer. 
1. Short title 37C. Method of valuation by “Settle- 
i A t Officer. 
2. Amendment of section 4 of Bengal en Ree l 
Act IX of 1880. 37D. Powers and functions of Settle- 


ment Officer in regard to valua- 
tion of rent-free lands. 


: J 37E. Publication of draft valuation- 
Amendment of sections 12, 14, 15, 16, roll and hearing of objections. 


Boy otamdan: 87F. Final publication of valuation-* 
New sections 22 and 23— roll. 


22. Valuation by Collector where re- 
turn untrue or incorrect. 


3. Amendment of section 12. 
4, Amendment of section 14. 
5 


lor) 


37G. Appeals against entries in valua- 


f tion-roll. 
23. Recovery of expense of such 37H Submission of valuation-roll to 
valuation. Collector, and Cullector’s procedure 
7. Amendment of section 37. thereupon. 
& New Chapter LIA— 37-I. Term of, and Collector’s power 


z : to reduce valuation. 
Procedure for valuation of lands in 


respect of which a record-of-rights 9. Amendment of section 41, 


or 1910] 


SECTIONS. 
10. Amendment of section 44. 


` 11. Amendment of section 46 (2). 
12. Amendment of section 49. 
13. New section 52A— 


52A. Certificate of publication of 
notices under section 52. 


14. Amendment of section 54. 
15. New section 72A— 
27A. Penalty for omitting to make 


a return. 
16. New section 91A— 
91A. Payment of commission to 


tahsildars. 

17. Partial repeal of section 94. 

18. Amendment of section 102. 

19. Amendment of section 104. 

20, Amendment of section 105. 

21. Amendment of sections 112 and 113. 

Published in the Calcutta Gazette of the 
25th May, 1910. 

An Act further to amend the Cess Act, 
1880. 


WueEnrzas it is expedient further to amend 
the Cess Act, 1880, in the manner herein- 
after appearing ; 


It is hereby enacted as follows :— 


1, This Act may be called the Bengal 
Cess (Amendment) Act, 
1910. 


2. (1) The words “ revenue or”, in 
of both places in which they 
seotion 4 of Bengal occur in the definition of 
Act IX of 1880, “ annual value of any 
land estate or tenure ” in section 4 of the 
Cess Act, 1880, are hereby repealed. 


(2) To the said definition the following 
shall be added namely :— 


Short title 


3 


Amendment 


“ Fæplanation:—For the purposes of the 
foregoing definition, whatever is lawfully 
payable or deliverable, or would, on a 
reasonable assessment, be lawfully payable 
or deliverable, in money or kind, directly 
to the Government,— 
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(a) by raiyats cultivating land in a 
Government estate—on account of 
the use or occupation of the 
land, or 


(b) by other persons in the actual 
use and occupation of land in such 
an estate, 


shall be deemed to be ‘ rent’.” 


(3) After the definition of “the Col- 
lector of the district,” in the same section, 
the following definition shall be inserted, 
namely— 


“< the Settlement Officer’ means the 
Reyenue-officer appointed by the Local 
Government, under the designation of Set- 
tlement Officer, or Assistant Settlement 
Officer forthe purpose of preparing or revis- 
ing records-of-righis, under Chapter X of 
the Bengal Tenancy Act, 1885, or any 
other law for the time being in force, in 
respect of the lands in any local area, estate 
or tenure, or part thereof, 


and includes any officer appointed by the 
Local Government to maintain records-of- 
rights so prepared or revised.” 


3. In section 12 of the Cess Act, 1880, 
after the words this 
section ” the words, 


figures and letter “ or in 
Chapter IIA ” shall be inserted. 


4. In section 14 of the said Act after 
the words “ has ordered” 
the words and figures 
“ under section 12 ” shall 


Amendment of 
section 12. 


Amendment of 
section 14. 


be inserted. 


5. (1). In sections 12, 14, 15, 16, 
36, 54 and 57 of the 
sections 12, 14, 15, said Act, for the words 
16, 36, 54 and 57. “ Lieutenant-Governor ” 
wherever they occur, the words “ Board of 
Revenue ” shall be substituted, 


(2) In sections 12 and 15 of the said 
Act, for the word “ he”, wherever it oc- 
curs, the word “they ” shall be sub- 
stituted. 


6. For sections 22 and 23 of the said 
Act the following shall 


Now sections 22 i 
a ecti Pe substituted, name- 
a 


Amendment of 
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If the Collector is satisfied, for 
reasons to be recorded 
lector where return by him in writing, that 
untrue or incorrect. any return made under 
‘this Act is untrue or incorrect, he may, 
by such ways and means as to him may 
seem expedient, ascertain and fix the an- 
nual value of the lands in respect of which 
the return has been made : 


Provided that no such action shall be 
taken without giving notice to the per- 
son who made the return and allowing 
him an opportunity to prove that the return 
is not untrue or incorrect. 


“ 22, 
‘Valuation by Col- 


“© 23, The expense of any valuation made 
1 

Recovery of exe by the Collector under 
pense of such valua- section 22 may be re- 
tion, covered, in the manner 
prescribed in sections 98 and 99, from 
the person by whom the untrue or incorrect 
return was made : 


Provided that, where such return relates 
‘to lands for which no rent is payable by 
cultivating raiyats to the person who 
made the return, and the annual value 
of such lands, as determined by the 
Collector under section 22, does not ex- 
ceed by one-fifth the value stated in such 
return, the said expense shall be borne by 
the District Road Fund.” 


4. In section 37 of the said Act, for 
the words “ Board of 
Revenue ” the ““ Com- 
missioner ” shall be sub- 


_Amendment ` of 
section 37. 


stituted. l 
8. After section 37 of the said Act the 
following shall be insert- 

New Chapter IIA ed, namely "AE 


« CHAPTER II A. 


“ Procedure for valuation of lands in 
respect of which a record-of-rights is 
being prepared, revised or maintained. 


“37A. (1) Notwithstanding anything 
contained in Chapter LI, 
the Board of Revenue 
or maintenance of may, if they think fit, 
record-of-rights. order that a valuation 
shall be made by the Settlement Officer 


Valuation during 
preparation, revision 


faor IV 


of any local area, estate or tenure, or 
part thereof, in respect of which— 
(a) a record-of-rights is being pre- 
a or revised under Chapter 
of the Bengal Tenancy Act, 
1885, or any other law for the 
time being in force, or 


(b) a record-of-rights so prepared or 
revised is being maintained by 
an officer appointed by the Local 
Government in that behalf. 


2) Every valuation made under sub-sec- 
tion (1) shall take effect from the beginning 
of such year as the Board of Revenue may 
direct : 


Provided that no such valuation shall 
take effect before the expiration of the period 
of five years prescribed by section 36 for the 
continuance of the last preceding valuation 


(if any). 


“37B. (1) When an order has been issu- 
ed by the Board of Re- 
venue under section 37A, 
the Settlement Officer 
shall, at the time of pre- 
paring or revising the record-of-rights for 
the local area, estate or tenure, or part 
thereof to which such order relates, prepare 
a valuation-roll showing the annual value 
of all lands comprised within such local 
area, estate or tenure, _ 


(2) Where the lands of a local area, 
estate or tenure, in respect of which a 
valuation-roll is to be prepared under 
sub-section (1), are situate in more than 
one district, the Settlement Officer may 
prepare the valuation-roll in respect of the 
lands lying in one district ; and valuation 


Preparation of 
valuation-roll 
Settlement Officer. 


‘may be effected and brought into force 


for the portion of the local area, estate 
or tenure situate in such district in ac- 
cordance with the procedure hereinafter 
prescribed. 


“370. The 
Method of valua- 


tion by Settlement 
Officer. 


Settlement Officer shall, 
without calling for re- 
turns from the holders 
of estates or tenures, as- 
certain aad fix the annual 

value,— s 
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(a) in the case of land the rent of 
which is payable in cash—on 
the basis of the rent which 
has been entered as payable 
therefor in the record-of-rights, 
and 


(b) in all other cases—by such ways 
and means asthe Board of Re- 
venue may prescribe in that be- 
half. 


“37D. Notwithstanding anything con- 
tained in section 370. 
the Settlement Officer 
may, for the purpose of 
ascertaining or fixing the 
annual value of any land 
held without payment of rent, other than 
land mentioned in section 33, and other 
than estates entered on the general register 
of revenue-free lands of the district, exer- 
cise any of the powers and functions 
which are exercisable by a Collector under 
Chapter IV. 

“37H. When a draft valuation-roll has 
Publication of draft been prepared, the Settle- 
valuation-roll and ment Officer— 
hearing of objeo- 
tions, n 


Powers and- func- 
tions of Settlement 
Officer in regard to 
valuation of rent- 
free lands. 


(a) shall publish the draft together 
with, and in the manner and 
for the period prescribed by the 
law for the time being in force for 
the publication of, draft records-of- 
rights and 


(b) shall receive and consider objec- 
tions to entries in the valuation- 
roll at the time andin the manner 
prescribed by such law for 
receiving and considering objec- 
tions to entries in draft records- 
of-rights. 

“3711. When such objections have been 
considered and disposed 
of according to such rules 
: as the Local Govern- 
ment may prescribe, the Settlement Officer 
shall finally frame the valuation-roll and 
shall cause it to be finally published, and 
thereafter shall refuse to receive and con- 
sider any objections which may be made to 
any entry therein : 


_ Final publication 
of valuation-roll. 
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Providad that, where any material al- 
teration has been made in the record- 
of-rights in accordance with any decision 
under section 104H, section 105, section 
105A or section 106 of the Bengal Ten- 
ancy Act, 1885, or under any other law 
for the time being in force, a correspond- 
ing correction shall be made in the valua- 
tion-roll after its final publication. 


“37G. (1) Where the Settlement Officer 
has ascertained and fix- 
ed the annual yalue of 
roll. - any land in the manner 
described in clause (a) of section 370, 
no appeal shall lie ayainst the entry of 
such annual value in the valuation-roll ; 
and the entry in the record-of-rights of the 
amount of rent payable in cash for such 
land shall, for the purposes of this Act, 
be final. 


(2) Where the Settlement Officer has 
ascertained and fixed the annual value of 
any land by any of the ways and means 
prescribed under clause (b) of section 
810, or in exercise of powers referred 
to in section 37D, an appeal shall, if 
preferred within one month from the final 
publication of the valuation-roll, lie to 
such authority as the Local Government 
may by rule prescribe. 


Appeal against en- 
tries in valuation- 


(3) The Commissioner may, on applica- 
tion made to him within one month from 
the date of the decision of the appellate 
authority in an appeal under sub-section ( 2), 
revise such decision. 


“37H. (1) When the valuation-roll has 
been finally published, 
the Settlement Officer 


Submission o 
valuation-roll to Col- 


lector, and Collec- shall submit it to the 
tor’s procedure Collector. 
thereupon. 


(2) On receipt of such valuation-roll 
the Collector shall note thereon the total 
annual value of each estate and of the 
tenures therein comprised, and the amount 
of revenue annually payable to the Go- 
vernment on which the deduction specified 
in section 41 is to be calculated. 


(3) The Collector shall not entertain any 
objection against the total annual value of 
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‘any estate or tenure which has been cal- 
culated under sub-section (2), except on the 
ground that an error or omission has been 
made in calculating the same. 


“« 37-I. The provisions of section 36 
with regard to the term 
of a valuation, and of 
section 37, with regard 
to the power of the Collector to reduce 
a valuation, shall apply to a valuation made 
under this Chapter. 


9. To section 41 of the Cess Act, 
1880, the following shall 
be added, namely :— 


Term of,and Col- 
lector’s power to re- 
duce, valuation. 


Amendment of 
section 41. 


“ Notwithstanding anything hereinbefore 
in this section contained, all persons to 
whom chaukidari chakran lands have 
been transferred under Part II of 
the Village Chaukidari Act, 1870, or the 
heirs or assigns of such persons, shall 
yearly pay to the Collector the entire 
amount of the road cess and public works 
cess calculated on the annual value of 
such lands at the rate or rates which may 
have been determined for such cesses res- 
pectively for the year as in this Act 
provided, less a deduction to be calculat- 
ed at one-half of the said rate or rates 
for every rupee of the assessment approved 
under the said Part as payable in respect 


of such lands.” 

10. After sub-section (4) of section 
44 of the Cess Act, 1880, 
the followirg shall be in- 


serted, namely :— 


“ (4a) Whenever a recorded sharer of 
a joint revenue-paying estate applies to the 
Yollector, under section 10 or section 11 
of Act XI of 1859 or section 70 of Bengal 
Act VIL of 1876, for the opening of a 
separate account of the land-revenue pay- 
able by him, he may include in his ap- 
plication a request for the simultaneous 
opening of a separate account of the road 
cess and public works cess papable by 
him. 


Amendment of 
section 44. 


“(45) The Collector may thereupon issue 
a notice to each of the several sharer 
of such estate, simultaneously with the 
notice issued under any of the aforesaid 
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sections, informing him that, unless any 
objection is preferred to the Collector with- 
in six weeks of the service of the notice 
the amount of the cesses which the whole 
estate is liable to pay will, from the 
date on which such separate account ds 
opened, be apportioned among such 
sharers severally, in proportion to the 
amount of Government revenue for the 
payment of which each share is entered 
in the separate account as being hable.” 


11. In sub-section (2) of section 46 
of the Cess Act, 1880, 
of for the words from “and 
the Board of Revenue 
may ” to the end of the sub-section, the 


following shall be substituted, namely :— 


Amendment 
section 46 (2). 


“and the Collector, if he becomes aware 
that any separate account opened under 
sub-sestion (1) does not represent exist- 
ing facts, may, after service of a notice 
on the recorded proprietor or manager, and 
after hearing any objection which may 
be preferred within six weeks of such 
service, close the account.” 


12. In section 49 or the said Act, for 
the words “ fifteen days” 
the words “ six weeks ” 
shall be substituted. 


18. After section 52 of the said Act 
the following shall be in- 
serted, namely :— 


Amendment of 
section 49. 


New section 52A. 


“42A. Whenever any notice has been 

Certificate of pub. duly published under 
lication of notices section 52, the Collector 
under section 62. shall sign a certificate to 
that effect, and such certificate shall be 
conclusive proof that the publication has 
been duly made.” 


14. For clause (1) of of the conclud- 
ing paragraph of section 
54 of the said Act the 
following shall’ be sub- 


tituted, namely :— 


“(1) a statement of the quantity, 
or a description, of the land, as 
entered in the @ollector’s valuation 
roll.” s 


Amendment of 
section 54. 
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15. After section 72 of the said Act 

the following shall be 
New section 72A. inserted, namely :— 
“72A. (1) Any owner, chief agent, 
manager or occupier who, 
without sufficient cause 
heing shown to the satis- 
faction of the Collector, refuses or omits 
to lodge the required returu in the office 
of the Collector within two months from 
the date of the service upon him of a 
notice under section 72, or within any 
extended time which may have been al- 
lowed by the Collector for lodging such 
return, shall be liable to a fine which may 
extend to fifty rupees for every day after 
expiration of such time or extended time 
until such return is furnished, or until the 
annual net profits of the property in respect 
of which the notice has been served shall 
- have been otherwise ascertained and de- 
termined by the Collector as hereinafter 
provided. 


Penalty for omit- 
ting tomakeareturn. 


(2) The amount -of such fine accruing 
due from time to time may be levied by 
the- Collector as provided in section 98 
or section 99, and the fact’ of an appeal 
against such fine being pending shall not 
avail to prevent the levy of any such 
fine pending the disposal of the appeal, 
unless the Commissioner otherwise directs. 


(3) Whenever the amount levied in res- 
. pect of any such fine exceeds five hund- 
red rupees, the Collector shall report the 
case specially to the Commissioner ; and 
no further levy for such default shall be 
made otherwise than by authority of the 
© Commissioner.” j 


e 16. After section 91 of the said Act 
the following shall be 
New section 91A. inserted, namely :— 


“91A. The Collector may, with the 
| sanction of the Com- 
missioner, pay to any 
person appointed by him 
to collect the road-cess and public works 
cess such percentage of the total amount 
collected by suc? person as to him may 
seem fit? ° 


Payment of com- 
mission to tahsildars, 


AOTS OF THE BENGAL LEGISLATIVE COUNGIL. 23 


17. In section 94 of the said Act the 
words from “ And, if the 
person so prosecuted ” 
to the end of the section 
are hereby repealed. 


18. In section 102 of the said Act, 
after the words and 
figures “ section 78 and,” 
the words, figures and 
letter “subject to anything contained in 


Chapter IITA ” shall be inserted. 


19. In section 104 of the said Act, 
after the figures “ 26” 
the figures “46 (2) ” 
shall be inserted. 


20. For section 105 of the said Act 
the following shall be 
substituted, namely :— 


Partial repeal of 
section 94, 


Amendment of 
section 102. 


Amendment of 
section 104. 


Amendment of 
section 105. 


“105. Notwithstanding anything here- 
inbefore contained— 


Revision of orders 
by Collector, and 
control and supervi- 
sion by Commission- 
er and Board. 


(a) the Collector may at any time 
revive any order made under this 
Part by himself or by any officer 
subordinate to him, unless an 
appeal against such order has been 
preferred, and 


(b) all proceedings of the Collector 
or of any officer of a lower grade 
under this Part shall be sabject 
to the general control and super- 
vision of the Commissioner and 
of the Board of Revenue, and all 
proceedings of the Commissioner 
under this Part shall be subject 
to the general control and super- 
vision of the Board of Re- 
venue.” 


21. In sections 112 and 113 of the 
said Act, for the words 
“ Lieutenant-Governor ” 
the word “ Commissioner” 


shall be substituted. 


Amendment of 
sections 112 and 113. 


ACTS OF THE BOMBAY 


LEGISLATIVE COUNCIL, 


1910. 


BOMBAY REPEALING AND 
AMENDING ACT. 


ACT No. I of 1910. 


Received the assent of the Governor 
General on the 23rd February 1910. 


An Act to amend certain enactments and 
to repeal certain other enactments. 


Wuepeas it is expedient to amend the 
enactments specified in the first schedule ` 
and to repeal the enactments specified in the 
second schedule to this Act; and whereas 
the previous sanction of the Governor 
General required by section 5 of the Indian 
touncils Act, 1892, has been- obtained for 
the passing of this Act; so far as regards 
the amendment of the Dekkhan Agricul- 
turists’ Relief Act, 1879, and of the Panch 


Mahals Laws Act, 1885, in the manner 
mentioned in the first schedule and the 
repeal of the Bombay Civil Courts Act, 
1869, to the extent mentioned in the 
second schedule; It is hereby enacted as 
follows :— 


_1. This Act may be called the Bombay 
i Repealing and Amend- 

Short title. ing Act, 1910. 

2. The enactments specified in the first 

schedule are hereby 

amended in the manner 

mentioned in the fifth 


Amendment of 
certain enactments. 


column thereof. 


3. The enactments {specified in the second 
schedule are hereby re- 
pealed to the extent men- 
tioned in the fifth column 


» Repeal of certain 
enactments. 


thereof. 


“Tar FIRST SCHEDULE. 


Part I—Acts of the Governor General in Council. 


ada al E 


| 4 











| $ | 
| : Number 























Year 
Serial Nos of of | Short title. 

l. Act. Act. | 

eo | | | 

1 | 1878 II | The Dekkhan Agriculturists’ ! 

| Relief Act, 1879. 
| i 
| 
| 
| 
|| 
| 
, LA 


1 
|| 
- = i ees eae a 





5 


4 


ee aaa eee ee Rae 


| Amendments. 
| 
i 

















To section 2 the following clause shall 
added, namely: 

“7th. For the purposes of Chapters VII 
and VIII A an instrument or a copy of an 
instrument drawn up one printed form by 
ior under the superintendence of a village- 
registrar or of a sub-registrar shall be 
deemed to be an instrument or copy written 
. or made by or under the superintendence of 
‘such registrar or sub-registrar. In this 
! clanse the term ‘printed form’ shall he 
' deemed to include a form prepared by any‘ 
mechanical copying process”. 

KA 


be 


wW 


Serial No. 





o 








Year of 
Act. 


1879 





1885 


1879 





No. of 
Act. 


XVII 


Vir 


3 


—— mn aan 


Number 
of 
Act. 


II 





v 


INDIAN CASES, 


fact I 





Short title. 








The Dekkhan Agriculturists’ Re- 
lief Act, 1879—concld, 


Do. 


The Panch Mahalse Laws Act, 
1885. 








ee anan 


Short title. 











The Bombay City] Land-Reve- 
nue Act, 1876. 


The Bombay Land Revenue 
Code, 1879, 














- Amendments. 


ry 
wore Sy 


After section 48 the following section shalll 
be inserted, namely: - 

“48A. Nothing in this chapter shall be 
deemed to apply to any matter to or in which 
any society registered under the Co-operative 
Credit Societies Act, 1904, is a party”. 








In section 62, after the word “capacity,’ 
the words “or any society registeted under 
the Co-operative Credit Societies Act, 1904,” 
shall be inserted. 

To section 634A, sub-section (2) the 
words “Sub-section (1) shall not apply to 
any instrument to which any society regis- 
tered under the Co-operative Credit Societies 
Act, 1904, is a party” shall be added. 


In the third column of the second part of 
the schedule, pertaining to Acts of the 
Governor of Bombay in Council, for the 
words “and last 16 words of section 58” the 
words “and sub-section (3) of section 58” 
shall be substituted, 





Part I1.—Aets of the Governor of Bombay in Council. 





To section 12, the following proviso shall 
be added, namely: 

“Provided that where the assessment levi- 
able in any case under the provisions of this 
Act does not exceed one rupee per annum, it 
shall be Jawful for the Collector, subject to 
the orders of Government, to levy; in lien of 
such assessment a single lump sum of such 
amount as the Collector, subject as aforesaid, 
deems to be a fair equivalent of the assess. 
ment but notin any case exceeding thirty 
times the assessment”. 





The following- paragraph shal] be added as 
paragraph 3to section 1: 

“Provided that section 2 and Chapter III 
also extend tothe City of Bombay, subject to 
the modifications that the word ‘Collector’ 
means the Collector as defined in claure (1) 
of section 3 of the Bombay City Lend. 
Revenue Act, 1876, jnstead of as defircd in 
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Serial No. 
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3 








of Short title. 
Act. 
V | The 
Code, 1879. —contd. 
” Do, 
” Do. 
° 













Bombay Land Revenue 


A 





Amendments 





clause (3) of section 3 of this Act, and that 
the expression Revenue-officer means every 
officer of any rank whatsoever appointed 
under section5 or 6 of tho Bombay City Land. 
Revenue Act, 1876, and employed in or about 
the business of theland-revenue in the City 
of Bombay or of the Surveys, assessment, 
accounts or records connected therewith, 
instead of as defined in clause (1) of section 
3 of this Act”. 








For section 58 the following section shal! 
be substituted, namely: 

“68. (1) Every Revenue-officer and every 

hereditary patel and 

Receipts. every hereditary village 

: accountant receiving 
payment of land-revenue ghall 8ivea written 
receipt for the same. 

(2) Every superior holder of an alienated 
village or of an alienated share of a village 
who is entitled to recovery direct from an 
inferior holder any sum due on account of 
rent or land-revenue shall give to such 
inferior holder a written receipt for the 
game, 

(3) Every hereditary patel and hereditary 
accountant who receives, in behalf of a 
superior holder of an alienated village or of 
an alienated share of a village, any rent or 
land-revenue from an inferior holder shall 
give to such inferior holder a written receipt 
for the same. Such receipt shall be a full 
| discharge to such inferior holder for such 
į rent or land-revennue as against such superior 
| holder. A copy of such receipt shall in every 
case be sent to the superior holder by such 
patel or accountant”, 


In section 65, for the words “The Collector 
on receipt of such application shall at once 
| furnish the applicant with a written 
acknowledgment of its receipt, and after 
inquiry may either grant or refuse the same; 
but if the applicant receive no answer within 
three months from the date of the said 
acknowledgment, the Collector's permission 
may be deemed to have been granted” the 
following words shall be substituted, namely. 
“The Collector, on receipt of such applica. 
tion, : 
(a) shall send to the applicant a written 
acknowledgment of its receipt, and 

(b) may, after due inquiry, either grant 
or refuse the permission applied for: 
Provided that, where the Collector fails to 
inform the applicant of his decision on the 
application within a period of three months, 


een 


Serial No. 


Year Number 
of of 
Act. Act. 
1879 y 
” » 
4 ” 
1879 VI 








INDIAN CASES. 





Short titla. 














The Bombay Land Revenue Act, 
1879.—coneld. 


Do. vee 


1879. 


The Bombay Port Trust Act, | 








[acr I 





Amendments. 





the permission applied for shall be deemed 
to have been granted; such period shall, if 
the Collector sends a written acknowledgment 
within seven days from the date of receipt of 
the application, be reckoned from the date 
of the acknowledgment, but in any other case 
itshall be reckoned from the date of receipt 
of the application. 





In section 66, for the words “three months 
from the date of the aforesaid acknowledg- 
ment” the words “the period prescribed by 
section 63” shall be substituted. 


For section 85 the following section shall 
be substituted, namely, 

“$5, (1) Every superior holder of an alien- 

` ated village or of an 


Recovery of alienated share of d 
superior ` holder's village, in which there 
dues. are a hereditary patel 


and a hereditary village-accountant, shall 
receive his dues on account of rent or land 
revenue from the inferior holders through 
such patel and accountant. 


(2) Where such patel and accountant fail 
to recover in behalf of such superior holder 
any sum due and payable to him on account 
of rent or land-revenue, such superior holder 
shall, with the previous consent of the 
Collector, be entitled to recover his dnes 
direct from the inferior holders. 


(3) Where any such patel or accountant has 
recovered any sum in behalf of such superior 
holder and fails to account to him for the 
game, the Collector shall, on written applica- 
tion from the superior holder, recover such 
sum from such patel or accountant as an 
arrear of land-revenue. 


(4) Where any such superior holder de- 
mands or receives any rent or land-revenue 
from any inferior holder otherwise than 
through such patel or accountant, he shall, 
on conviction ina summary inquiry before 
the Collector, be liable to a fine not exceed- 
ing three times the amount of the sum so 
demanded or received”. i 


In section 5 for the word “thirteen” the 
word “sixteen”, for the word “five” the 
word “seven” for the word “ seven” the word 
“eight” and for the word “trustees”, where 
it oceurs for the third time, the word “nomi- 
nee-trusteea” shall be substituted. 
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of 
Act. 
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Short title. 








1879.—coneld. 


Do, 


1879. 


‘Do 


The Bombay Prevention 
Gambling Act, 1887. 


Do 





es 
—— + aan 








—— i aa amana 


Amendments. 











PE WENANGE 


The Bombay Port Trust Act,} For section 6 the following section shall be 


substituted, namely :— 

“6, (1) Of the elective-trustees five shall 

be elected by the mem- 

Elective-Trustees. bersfor the time being 

of the Bombay Cham- 
ber of Commerce and two by soch body or 
bodies as Government shall from time to 
time select as best representing the in- 
terests of the Indian mercantile com- 
munity. 

(2) The election shall be held in such man. 
ner as shall from time to time be determined 
by the electing bodies convened in accordance 
with the rules at the time in force in this be. 
half. 

(3) The Secretary of every electing body 
shall make a return to Government of the 
name of every person so elected by such body 
and his return shall be published in the 
Bombay Government Garette, 

(4) Inthe event of default being made 
by any electing body in electing 2 trustee 
under the foregoing provisions within the 
period hereinafter prescribed in this behalf, 
it shall be lawful for Government by notifica. 
tion in the Bombay Government Gazette to no- 
minate a person, and the person so nominated 
shall be deemed to be a trustee as if he had 
been duly elected.” 


we | In-gection 13, for the words “the Chamber 
of Commerce” the words “the electing body 
concerned” shall be substituted. 





» | To section 14-B, the words “other than 
Government, a local authority or a Railway 
Company” shall be added. 


The Bombay Irrigation Aot, | In section 11, after the word “Council” 


the words “or any Commissioner if em. 
powered by Government in this behalf” shall 
be inserted. 
ws] To paragraph No.1 of section 67 the words 
“or of any Commissioner empowered by Gor. 
ernment in “this behalf” shall be added.. 


of 





In section 1, before the word “railway” the 
words “railways and” shall be inserted. 


v. | Jn section 12. 

(a) for the words "place or thorough. 
fare” where they occur for tho first 
and- second time, the words “or tho. 
roughfare, or in any place to 
which the public have or are per. 
mitted to have access” shall be subs, 

stituted ; 


15 


16 


2 


1888 











3 


Number 


of 


Act. 


111 








INDIAN OASES. 


4 


_—— |__| — —_—_—._—_ ——— 


Short title. 





The Bombay Prevention of 
Gambling Act, 1887.—coneld. 


The City of Bombay Municipal 
Act, 1898. 


Do. 









(b) for the words “place or thorough- 
fare where they occur for the third 
time, the words “thoroughfare or 
place” shall be substituted. 


In section 63, after clause (j), the following 
clause shall be inserted namely :— 
“(4j) providing musio for the people” 


After section 110 the following sections 
shall be inserted, namely :— 
“110A. (1) When a debenture issued under 
this Act or any pre- 
Issueof duplicate vious Act relating to 
securities. ` the municipal Govern- 
ment of the city is 
alleged to have been wholly or partly lost 
or destroyed, and a person claims to be the 
person to whom but for the loss or destruction 
it would be payable, he may, on applica- 
tion to the Municipal Commissioner, and 
on producing proof to his satisfaction of 
the loss or destruction and of the justice 
of the claim, obtain from him an order for— 
(a) the payment of interest in respect of 
the security said to be lost or des- 
troyed pending the issue of a dupli- 
cate debenture and : 
(b) the issue of a duplicate debenture 
payable to the applicant. 
| (2) An order shall not be passed under sub- 
section (1) until after the issue of such noti- 
fication of the loss or destruction of the de- 
bentureas may be prescribed by the Cor- 
poration and after the expiration of such period 
as maybe prescribed by Corporation, nor, 
until the applicant has gevin such indemnity 
as may be required by the Corporation against 
the claims of all persons deriving title under 
the debenture lost or destroyed. 
(3) When a duplicate debenture has been 
issued the Corporation shall, aftér the lapse 
of six years from the date of publication of 


‘the notification referred to in sub-section (2), 


be discharged from all liability in respect of 
the original debenture of which a duplicate 


. | debenture has been issued. 


110B. (1) Notwithstanding anything in 
section 45 of the Indian 

Right of survivors Contract Act, 1872, 
of joint payees of when any debenture 
securities. issued under this Act 
or any previous Act 

relating to the municipal government of the 
city is payable to two or more persons jointly 
and either or any oĝ them dies, the debenture 
shall be payable to the gurvivor or survivors 
of those pergons. 
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~ l6 1888 III | The City of Bombay Municipal| (2) Nothing herein contained shall affect 
Act, 1888—concld, any claim which the representative of the 
deceased person may have against the sur- 
vivor or survivors in respect of the debenturo 
jointly payable to him or them and the de- 
ceased. 





7 


18 





19 


20 


; , be inserted. 
na a aaa aa 


1888 


1890 





VI 





II 





The Gujrath Talukdars Act, 1888 


Do. see 


Do. ae 


The Bombay Salt Act, 1890 .., 


(3) This section shall apply whether the 
death of the person to whom the deben- 
ture or security was jointly payable occurred 
or occurs before or after this section comes 
into force- 

112C. Notwithstanding anything iu sec- 

tion 45`of the Indian 

Power of one or Contract Act, 1872, 
two or more joint when two or more per- 
holders to grant re- sons are joint holders 
ceipts. of any debenture issued 

under this Act or any 
previous Act relating to the municipal gov- 
ernment of the city, any one of those per- 
sons may give an effectual receipt for any in- 
terest or dividend payable in respect of such 
debenture unless notice to the contrary has 
been given to the Commissioner by any other 
of the holders.” 


After sub-section (1) of section 28 the 
following sub-section shall be inserted, names 


“(1A) Any co-sharer of a taluqdari ostate, 
other than a co-sharer in a family undivided 
according to Hindu law, may make an appli- 
cation under sub-section (1) in respect of his 
own share in such estate. 

In sub-section (2) of the said section 

(a) for the first eleven words the fol- 
lowing words shall be substituted, 
namely: 

“In every case where ataluqdari estate 
is held by co-sharers in a family un- 
divided according to Hindu law or other- 


ise; 
(b) for the words “such estate” the 
words “the whole estate” shall be 
substituted. 


In the first proviso to the said sub-section 
(a) after the word “given” the words 
“on any such application” shall be 
inserted ; 
(b) for the words “any such” the word 
“the” shall be substituted. 


In section 36, clauses (b), (c) and (d) shall 
be re-named clauses (a), (b) and (c), and in 
clause (b), as so re-named. after the word 
“same” the words “such salt-work, customs- 
station, port or place being a salt-work, cus- 
tom-station, port or place out of Sind” shal 
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INDIAN CASES: 


The Bombay District Polico Act, 


1890. 


Do. 


The Bombay 
Act, 1905. 


Do. 


Do. 


Court of Wards 











In section 3, clause (a) for the word “and 
‘Assistant Superintendent’ ” the words “ ‘As- 
sistant Superintendent’ and ‘Deputy Super- 
intendent’ ” and for the words “and an As- 
sistant Superintendent of Police” the words 
“an Assistant Superintendent of Police and a 
Deputy Superintendent of Police” shall be 
substituted. 





In section 6, after the word “Assistant,” 
the words “and Deputy” shall be inserted. 

In section 29, sub-section (1), section 31, 
sub-sections (1) and (2), section 33, sub- 
scction (2', section 34, sub-section (1) and 
section 48, sub-section (1) after the word 
“Assistant,” the words “or Deputy” shall be 
inserted. : 


In sub-section (2) of section 8 after the 
words “Court of Wards” the words “may as- 
sume the superintendence of the undivided 








share of such disqualified land-holder or” 
shall be inserted. 


After sub-section (1) of section 9 the fol- 
lowing sub-section shall be inserted, name- 


ly :— 

TEIA) Any co-sharer of property, other 
than a co-sharer in a family undivided ac- 
cording to Hindu law, may make an applica- 
tion under sub-section (1)in respect of his 
own share in such property.” 


Tn sub-section (2) of the said section, 

(a) for the first nine words the following 
words shall be substituted, name- 
ly :— 

“In every case where property is held 
by co-sharers, whether as co-sharers in a 
family undivided according to Hindu law or 
otherwise.” 

(b) for the words “such property” the 
words “the whole propertg’ shall 
be substituted. 

In the first proviso to the said sub-section, 

(a) after the word “made” the words 
“on any such application” shall be 
inserted; 

(b) for the words “any such” the word 
“the” shall be substituted. 


In paragraph (iz) of the firat proviso to 
sub-section (2) of section 10 ; 

(a) for the words “referred to in secs 

tion 8, sub-section(2)” the words 

‘who’ are co-sharers in a family 





5 which is ungivided according to 
SOCAL i | Hindu law” shall ke substituted ; 
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* 28 1905 I | The Bombay Court of Wards (b) for the last ten words of the para- 
Act, 1907. —concld. graph the words “from surplus in- 


come such portion as shall be propor- 
tionate to his interest in the estate” 
shall be substituted. 


29 1906 I |The Sind Courts Amendment! In section 9, sub-section (1), after the 
Act, 1910, . jword “Governor” where it occurs for the 
first time, the words “of Bombay” shall be 


inserted, 


Tue SECOND SCHEDULE. 
Part I— Acts of the Governor General in Council. 
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Serial No. of of Short title. Extent of repeal. 
Act. Act. : 
: 1 1869 XIV} The Bombay Civil Courts Act,| In section 12, ` 4 
1869. (a) the words “with the previous sanc. 


tion of the Governor-General of India 
| in Council” ; 








(b) the second clause. 





“Part IL— Acts of the Governor of Bombay in Council. 
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3 | 1901 | ` III | The Bombay District Municipal | In section 54, clause (1), sub-clause (r) the 
i Act, 1901. words “and providing such accommodation ag 
i may be required by Government under seo- 
tion 77 of the Bombay District Police Act, 
1890.” 
4 1902 IV | Tho City of Bombay Police Act, | In section 4, the words “with tho sanction 
; 1902. of the Government of India,” 
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10 INDIAN O0ABES, 


BHAGDARI AND NARWADARI 
TENURES ACT. 


AOT NO. 11 of 1910. 


Received the assent of the Governor- 
General on the 6th September 1910. 


An Act further to amend “Bombay Act 
No. V of 1862 (an Act for the preservation 
of the Bhagdari and Narwadari Tenures). 


Waurzas it is expedient further to 
amend Bombay Act No. 
V of 1862 (an Act for 
the preservation of the Bhagdari and Nar- 
wadari Tenures) i hereinafter 


Preamble. 


in manner 
appearing ; It is hereby enacted as fol- 
lows :— 

1. This Act may be called the Bhagdari 
and Narwadari Tenures 


Act, 1910. 


2. To the preamble of Bombay Act No. 
V of 1862 (an Act for the 
preservation of the Bhag- 
dari and Narwadari 
Tenures), hereinafter called “the said Act,” 
the following words shall be added, 
namely :— 


“and whereas it is desirable to provide 
for the restoration of the bhagdari and 
narwadari tenures in cases where such 
tenures have ceased to exist.” 


3. After section 5 of the said Act the 
Addition ofa new following section shall 
section. be added, namely :— 


“6. (1) where any land held on the 
bhagdari and narwadari tenure has, either 
before or after the commencement of the 
Bhagdari and Narwadari Tenures Act, 
1910, ceased to be held on such tenure, the 
Governor in Council may declare that such 
land shall from a specified date again be 
held on the bhagdari or: narwadari tenure, 
and where such declaration has been made 
the provisions of this Act shall apply to such 
land from the date specified in such 
declaration : 


Short title. 


Addition of words 
to preamble. 


Provided that, where a declaration has 
been made under this section in respect of 
any land, the provisions contained in sec- 
tions 1, 2 or 3 shall not apply in respect of 
any alienation, assignment, mortgage, charge 


faors It & I 


or encumbrance effected within any period 
during which such land has ceased to be 
held on the bhagdari or narwadari tenure. 


(2) The declaration referred to in sub- 
section (1) shall be made by notification in 
the Bombay Government Gazette and notice 
of the intention of Government to make 
such declaration on a specified date shall be 
published in the Bombay Government 
Gazette and in the village in which the 
land is situated at least two months before 
such declaration is notified and any 
suggestions and objections submitted to 
Government by any persons interested not 
later than one week before the date so 
specified shall be duly considered by 
Government.” 





BOMBAY HEREDITARY 
OFFICES ACT. 


ACT NO. III of 1910. 


Received the assent of the 
General on the Ist October 1910. 


An Act further to amend the Bombay 
Hereditary Offices Act and the Matadars 
Act, 1887. 


Wuenreas it is expedient further to amend 
the Bombay Hereditary Offices Act and the 
Matadars Act, 1887, in manner hereinafter. 
appearing; It is hereby enacted as fol- 
lows :— 

1. This Act may be called the Bombay 
Hereditary Offices Act, 
1910. 

2. In the Bombay Hereditary Offices Act 
the following amendments 


tions 36, 46, 46, 47, and repeals shall be made, 
48, 49,53, 58, 60and namely :— 
79, andof the second . 
schedule,and repeal 
of sections 44,50 and ° 
59 of Bombay Act III 
of 1874. 

(1) For section 36 the following shall be 


substituted, namely :— 


“36. When any representative watandar 
dies it shall be the daty 
of the patel and village 
accountant to report the 
fact to the Collector ; and 
the Collector shall, if satis- 
fied of the truth of the repert, and subject 


Governor- 


Short title. 


Amendments of sec. 


Death of represen- 
tative watandar to 
be reported; name 
of heir to be regis- 
tered. 
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to the provisions of section 2 of Bombay 
Act V of 1886, register the name of the 
person appearing to be the nearest heir of 
such watandar as representative watandar 
in place of the watandar so deceased : 


* «Provided that— 


(1) in determining who is the nearest 
heir for the purposes of this section the 
rule of lineal primogeniture shall be 
presumed to prevail in the watan family ; 


(2) in any case where the deceased 
watandar was not a sole representative 
watandar, if his nearest heir is not a member 
of the branch of the family to which the 
deceased watandar belonged but is another 
representative watandar of the same watan 
or isa member of the branch of another 
representative watandar of the same watan, 
the share entered in the register against the 
name of the deceased watandar shall— 


(a) if there is only one remaining repre- 
sentative watandar of the same 
watan who is descended from the 
same Original watandar as the de- 
ceased, pass to that remaining re- 
presentative watandar, 


(6) if there are more than one such 
remaining representative watan- 
dars, be divided among such re- 
maining representative watan- 
dars in proportion to their 
shares 


and the register shall be corrected ac- 
cordingly ; 


. (3) if at any time any person shall by 
production of a certificate of heirship, or of 
sa decree or order of a competent Court, 
satisfy the Collector that he is entitled to 
have his name registered as the nearest 
heir of such deceased watandar in prefer- 
ence to the person whose name the Collector 
has ordered to be registered the Collector 
may, subject to the foregoing provisos, 
cause the entry inthe register to be amend- 
‘ed accordingly.” ahi 


(2) Section 44 is hereby repealed. . 
(3) In section 45, 


ACTS OF THE BOMBAY LEGISLATIVE COUNCIL. 11 


(a) after clause (e) the following clause 
shall be inserted, namely :— 


(ee) is considered by the Collector 
to be unfit for office on the 
ground that he is a wilful 
defaulter in respect of land- 
revenue or any sum express- 
ly declared by any law for 
the time being in force to be 
recoverableas an arrear of 
land-revenue”; and 


(b) after clause (g) the following clause 
shall be inserted, namely :— 


“(h) has been removed from office 
or declared to be ineligible 
for re-employment under 
section 58, unless his re-em- 
ployment is expressly sanc- 
tioned by Government,” 


(4) For sections 46 to 49 the following 
shall be substituted, namely :— ii 


“46. If an officiator at any time becomes 
unfit to officiate for any 
of the reasons specified 
in section 45, the Col- 
lector shall remove him 
from office and, subject 
to the other provisions of 
this Part, appoint another officiator. 


Power to remove 
offciator or deputy 
of representative 
watandar who þe- 
comes unfit to offi- 
ciate. 


A deputy appointed by a representa- 
tive watandar may at any time be removed 
from office by the Collector at the request 
of the representative watandar, if, in the 
opinion of the Collector, there are good 
grounds for such request.” 


“47, Ifa representative watandar whose 
Procedure when duty itis to officiate is 
a representative rejected or removed 


walah dar 1 rejected under section 45 or 46, 
a RELAT _ he may, subject to the 
provisions of section 49, appoint a deputy H 


Provided that, whenever such repre- 
sentative watandar ceases to be disguali- 
fied under section 45, he shall become entit]- 
ed, if otherwise fit, to serve in person in 
supersession of any such deputy, or to serve 
in person or (subject to the provisions 
of section 42) to appoint a deputy in super- 
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session ofany deputy appointed 


by the 
Collector.” 


“48. Ifa deputydies or resigns, or is 

Procedure whena Tejected or removed by 
deputy is rejected the Collector under sec- 
or ceases to ofi- tion 45 or 46, the repre- 
date; sentatiye watandar whose 
duty it is to officiate may himself, if 
otherwise fit, perform the duties in place 
of such deputy or, subject to the provi- 
sions of sections 42 and 49, appoint another 
deputy.” 


“49, The Collector, instead of the re- 
presentative | watandar 
whose duty it is to off- 
ciate, shall himself ap- 
point a deputy in any 
of the following cases :— 
(a) where the representative watan- 
dar is disabled by lunacy or im- 
becility of mind from appointing a 
deputy ; 


Cases where Col- 
lector, instead of 
the ‘representative 
watandar, shall ap- 
point a deputy. 


(b) where the representative watandar 
is disqualified under clause (e), (f) 
or (h), section 45, whether or not 
he was a representative watandar 
at the time of his incurring such 
disqualification ; 


(c) where the representative watandar 
fails to comply with any requisi- 
tion of the Collector to serve 
in person or to appoint a deputy 
under sections 42, 43, 47 or 48, 
within two months from the date 
thereof ; 


(d) where the first person nominated 
by the representative watandar ‘is 
rejected under section 45, and the 
second person nominated is also 
rejected under that section ; 


(e) where the representative watandar 
declines to-appoint a- person as 
his deputy in accordance with 
section 53; 


(F) where a deputy appointed by the 
Collector under any of the above 
clauses dies or resigns.” 


(5) Section 50 is hereby repealed. 


Faor IÈI 


(6) (a) To paragraph 1 of section 53 
the following shall be added, 
namely :— | 


“or, in default of such member, a watan- 
dar of the same watan who is ft and will- 
ing to officiate, and who is descended from 
the same original watandar as the represen- 
tative watandar whose duty it is to officiate.” 


(b) Paragraph No. 2 of the same sec- 
tion is hereby repealed. 


(7) To section 58, the following words 
shall be added, namely :— 


“or, if he has ceased to officiate, to declare 
that he is ineligible for re-employment in 
any hereditary office except with the sanc- 
tion of Government.” 


(8) Section 59 is hereby repealed, 


(9) In section 60 for the words “the 
watan” the words “any watan in which he 
has an interest” shall be substituted. 


(10) To section 79, the following new . 
paragraph shall be added, namely :— 


“Government may delegate all or any 
of its powers under this section, except the 
power to revise an order made by a Collec- 
tor under section 25, to any Commissioner, 
and such Commissioner may thereupon 
exercise such powers within the local limits 
of his jurisdiction, subject to the revisional 
powers of Government under this section, 
and to any restrictions that Government 
may deem fit to impose.” 


(11) In the second schedule after the 
5th entry the following shall be inserted 
namely :— 


“(6) Harbouring robbers and dacoits...... 
AAN, 216A.” 


The Matadars Act, 1887. 


3. In the Matadars Act, 1887, the fol- 
Amendment of lowing amendments shall 


sections 2, 9, 20,21, be made, namely :—~ 
22, 30 and 31 of J 


Bombay Act VI of 
1887. 

(1) To section 2 the 
shall be added, namely :— 


following clause 


“(8) in determining whd is the heir toa 
Matadar for the purposes of this Act the 


oF 1910} 


rule of “lineal primogeniture shall be 
presumed to prevail in the matadar family.” 


(2) (a) In section 9, beforé the words 
“be registered,” the following 
shall be inserted, namely :— 


. “and to any declaration under the proviso 
to section 6 of this Act.” 


(6) To the same section the following 
proviso shall be added, name- 
ly :— 

“Provided that, in any case where the 
deceased matadar was not a sole representa- 
tive matadar, if the heir next in succession 
is not a member of the branch of the mata- 
dar family to which the deceased matadar 
belonged but is another matadar of the same 
village, or is a member of the branch of 
another matadar of the same village, the 
share entered in the register against the 
name of the deceased matadar shall— 

(a) if there is only one remaining re- 
presentative matadar of the same 
village who is descended from the 
same original matadar as the 
deceased, pass to that remaining 
representative matadar, 


(b) if there are more than one sach 
remaining representative matadars, 
be divided among such remaining 
representative matadars in propor- 
tion to their shares, 


and the register shall be corrected accord- 
ingly.” 

(3) In section 20 after the word 
‘necessary’ the following proviso shall be 
inserted, namely :— 


“Provided that no representative mata- 
dar who is disqualified under clauses (A), 
(g) or (h) of sub-section (1) of section 30 
shall be entitled to appoint a deputy.” 


(4) In section 21 for the words and 
figures “in a village to which section 15 
applies pass to the matadar family next in 
the settled order of rotation” the following 
words and figures shall be substituted, 
namely :— 


“pass to the representative matadar or 
matadar family next in the settled order 
of rotation accordjng as section 14 or sec- 
tion 15 applieseto the village.” 
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(5) In section 22 for the words “with the 
previous sanction of Government, may be 
any other person” the words “if there is no 
member of such family fit and willing to 
officiate, any other person may be appoint- 
ed” shall be substituted. 


(6) After section 22 the following new 
section shall be inserted, namely :— 


“22A. When a representative matadar 
whose turn it is to enjoy 
the right of office is dis- 
qualified for office under 
clauses (f), (g) or (h) of 
sub-section (1) of section 
30 he shall be deemed to have failed to 
appoint a deputy and the turn of office shal] 
pass in accordance with section 21, or a 
deputy shall be appointed by the Collector 
in accordance with section 22 as the case 
may be.” 


(7) (a) After clause (e) of section 30 
the following clause shall be in- 
serted, namely :— 


Procedure where 
a disqualified repre- 
sentative matadar is 
not entitled to ap- 
point a deputy. 


(ee) Any person who is considered 
by the Collector to be unfit for 
office on the ground that he is a 
wilful defaulter in respect of land- 
revenue or any sum expressly 
declared by any law for the time 
being in force recoverable as an 
arrear of land-revenue.” 


(b) In clause (4) of section 30 after 
the word ‘office’ the following 
words shall be inserted, namely :— 

“Or declared 
employment.” 

(c) Section 30 shall be re-numbered 
30 (1) and the following inserted 
thereafter, namely :— 


“(2) Any matadar who— 
(a) is adjudged by the Collector after 


a summary inquiry to be of 
general bad character, or 


to be ineligible for re- 


(6) is disqualified under clause (g) or 
sub-section (1), - 


shall be deprived for the rest of his life 
of any right which he would otherwise 
have of voting at an election of an officiator, 
or of appointing a deputy to officiate,” ° 
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(8) To paragraph 2 of section 31 the 
following words shall be added, namely :— 
“Or if he has ceased to officiate may 


declare that he is ineligible for re-employ- 
ment without the sanction of Government.” 


(9) In paragraph 3 of the same sec- 
tion the following words are hereby 


repealed, namely :— 

«Or of appointing a deputy to officiate 
and if any representative matadar so deprived 
is a sole representative matadar a deputy 
shall be appointed by the Collector subject 
to the provisions of paragraph 2 of sec- 
lon 22 to officiate in his stead during his 


life-time.” 


BOMBAY PORT TRUST 
(AMENDMENT) ACT, 


ACT NO. IV of 1910. 


- Received the assent of the Governor 
General on the 8th October 1910. 

An Act further to amend the Bombay Port 
Trust Act, 1879. 

Wuereas it is expedient further toamend 
the Bombay Port Trust Act, 1879 in manner 
hereinafter appearing ; It is hereby enact- 
ed as follows :— 


1. This Act 
Short title. 


may be called the Bom- 
bay Port Trust (Amend- 
ment) Act, 1910. 


9. After section 22 of the Bombay 
Trust Act, 1879, the 
following heading and 
section shall be inserted, 


Inserticn of head- 
ng and section 
after secticn 22. 


namely :— 
“Deputy Chairman” 


22A. (1) The Board may from time to 
time appoint a person to 


Deputy Chairman. be Deputy Chairman. 


[act IV 


(2) Every such appointment shall be 
subject to the approval of the Governor in 
Council. 


(3) A Deputy Chairman so appointed 
may, subject to the control of the Chairman, 
perform such of the duties of the Chairman 
under this Act and such other duties 
appertaining to his office as the Board may 
from time to time determine : 


Provided that none of the duties or 
powers of the Chairman under the under- 
mentioned provisions of the Act shall be 
performed or exercised by a Deputy Chair- 
man :— 


Section 16, sub-section (2), clauses (b) 
and (d), and sub-section (5) ; 

Section 17 ; 

Section 17A ; 

Section 19, sub-sections (1) and (3) ; 

Section 52; 

Section 56. 

(4) Anything done by a Deputy Chair- 
man within the limits of his authority as so 
determined from time to time by the Board 


shall for all the purposes of this Act be 
deemed to have been done by the Chairman. 


(5) The Deputy Chairman shall hold no 
other salaried office and save in so far as he 
may be otherwise permitted by the Board 


“shall devote his whole time and attention 


to his duties as Deputy Chairman. 


(6) Any person appointed by the Board 
with the approval of the Governor in 
Council to act for the Deputy Chairman 
during his absence shall while so acting 
be deemed for all the purposes of this Act 
to be the Deputy Chairman.” . 


3. In section 24 of the said Act, for the 
word “three? the word 
“four” shall be substitut- 
ed, and before the word 
“Secretary” the words “Deputy Chairman” 
shall be inserted. 


Amendment of 
section 24. 


ACTS OF THE BURMA 


LEGISLATIVE COUNCIL, 


1910. 





. 


: BURMA PROCESS-FEES ACT. 
ACT No. I of 19106. 


The following Act of the Lieutenant- 
Governor of Burma in Council received 
the assent of His Honour the Lieutenant- 
Governor on the 16th May 1910, and of 
His Excellency the Governor-General on 
the 20th July 1910, and is hereby 
promulgated for general information :— 


An Act to consolidate and amend the 
` law relating tothe service and eaecutton of 
processes in Burma. 


Wuerzas it is. expedient to consolidate 
and amend the law re- 
lating to the service and 
execution of processes in Burma; It is 
hereby enacted as follows :— 

1. (1) This Act may be called the 
Burma Process-Fees Act, 
1910 ; 


Preamble. 


Short-title and 
commencement, 


`- (2) Tt shall extend to the whole of 
Burma ; and. i 


(3) It shall come into force on such date 
asthe Local Government may by notifica- 
tion direct. 


` 2, Sections 20, 21, 22, and 23 of the 
Court-Fees Act, 1870, 
shall not apply to the 
area in which this Act 
is in force. 


Sections of the 
Court-Fees Act 
which shall not ap- 
pty to area in which 
tbis Act is in force. 


8. Subject to 


General power of 


the control of, the Go- 
vernor-General in Coun- 
Local Government cil, and notwithstanding 
to make rules. anything in section 25 of 
the Court-Fees Act, 1870, the Local 
Government may make rules with respect 
to— 
(a) the establishments to be maintain- 
ed for the service and execution 


of processes and notices issued 
by Civil and Criminal Courts and 
by Revenue and Executive Officers 
of Government ; 


(b) the remuneration of the peons 
and other persons employed in 
such service or execution ; 

(c) the maintenance of registers in 
connection with the issue and 
service of such processes and 
notices ; 


(d) the fees chargeable for such service 
and execution ; and 
(e) the manner in which such fees shal] 
be levied and recovered. 
4. The enactments mentioned in the 
Schedule are repealed to 


Repeal of enact- the extent mentioned in 








mente ` 
* the fourth column there- 
of. 
SCHEDULE. 
„ee 
8 
Year. = Short-title of subject. | Extent of Repeal. 
‘| B 
a 
1 2 3 4 
Acis of the Governor. 
General in Council. 

1876 | II | The Burma Land and | Section 58, clanse 
Revenue Act. (d). 

1900 | VI | The Lower Burma | Section 41. 
Courts Act. 

Regulations of the 
Governor-General in 
Council. 

1889 | III |The Upper ‘Burma | Sections 44, sub- 

` Land and Revenue} section (1), 
Regulation. clause (c), 44, 

sub-section (2), 

- 49 and 60, clause 

(a, 

1896 I| The Upper Burma | Sections 30, sub- 
Civil Conrts Regula-} section (1), 
tion. clause (a), and 

32, 
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BURMA STEAM-BOILERS AND 
PRIME-MOVERS ACT. - 


ACT No. II of 1910. 
CONTENTS. 


SECTIONS. 
Preamble. 
1. Short title. 
Commencement. 
` Local extent. 


Limitation of application of Act. 


Repeal of Act: XVIII of 1882 and 
Act I of 1885. 


3. Definitions. 
4. -Constitution of Boiler Commission. 


5, Powers and duties of Boiler Commis- 
sion. Appeals. 


bo 


6. Prohibition of unlicensed boilers and 
uncertificated persons. 


7. Procedure with regard to “inspec- 
tion. 

8. . Inspector may require alterations. 

9, Issue of licenses. 


10. Report of accident or non-use by 
owner. 


11. Licensing of boilers, ete., in charge of 
certain engineers. 


12. Engineer signing false report under 
section 11. 


13. Revocation of suspension of license. 
14. Issue of certificates. 

15. Cenditions of isssue of. certificates. 
16. Ay peal. 

17. Powtr to enter premises. 

18. Penalties. 


19. Sanctions and 


limitation to pro- 
secutions. 


20. Certificates of inspection for pur- 
pose of sale or insurance. 


21. Power to make rules. 


22.’ Proceedings of Boiler Commission 
è subject to approval, 


[acr IT 


Tue First SOHEDTLE. 
THE Seconp SCHEDULE. 
THE THIRD ScHEDULE. 


THE FOURTH SCHEDULE. 


The following Act of the Lieutenaht- 
Governor of Burma in Council received 
the assent of His Honour the Lieutenant- 
Governor on the 16th May 1910, and of 
His Excellency the Governor-General on 
the 27th July 1910, and is hereby pro- 
mulgated for general information :— 


An Act to amend and declare the law 
relating to Steam-boilers and Prime-movers 
attached thereto in Burma. 


WHEREAS it is expedient to amend and 
declare the law provid- 
ing for the inspection of 
steam-boilers and prime-movers attached 
thereto, and for the management of the 
same by competent persons ; It is hereby 
enacted as follows :— 


1. (1) This Act may be called the 
Burma Steam-boilers and 
Prime-movers Act, 1910. 


Preamble. 


Short title, 


` (2) It shall come into force on such 
day as the Local Go-. 


Commencement.  vernment may by noti- 


fication direct. 


(3) It shall extend to such local areas 
as the Local Government 


Docal extent, may by notification 
direct. 
(4) Nothing in this Act shall apply 
Limitation of ap- teges 
plication of Act. . 


(a) any boiler or prime-mover used oh. 
board a steam-vessel, or used upon 
and appertaining to a Railway, 


(b) any boiler or prime-mover used 
exclusively for domestic purposes 
at atmospheric pressure, or 


(e) any boilers or prime-movers or 
classes of boilers or prime-movers 
which the Local Government may 
by notification® specify in this 
behalf, Gaes 
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2. The Burma Steam-boilers and Prime- 

Repeal of Act movers Act, 1882, as 
XVIII of 1882and amended by the Burma 
Act I of 1885. , Steam-boilers and Prime- 
movers Act, 1885, is hereby repealed. 


3%. In this Act, unless there is some- 
thing repugnant in the 


Definitions. subject or context,— 


“ boiler” inclades any vessel used for 
generating or containing steam under pres~ 
sure ; 


“ prime-mover ” includes any engine 
which derives its power from steam, a 
flywheel, first driving shaft or pulley at- 
tached to such engine, and every ap- 
purtenance necessary -for the safe and 
efficient working thereof ; 


“ owner” includes any agent or hirer 
using any boiler or prime-mover ; 


“ rules hereunder ” mean the rules for 
the time being in force under section 21 
of this Act ; 


“Tnspector ” means a person appointed 
under this Act to be an Inspector ; 


“ railway” bas the meaning defined in 
the Indian Railways Act, 1890, section 3, 
sub-section (4) ; 

“ steam-vessel ” bas the meaning defined 


in the Inland Steam-vessels Act, 1884, 
section J, sub-section (2). 


4. The Local Government may, at any 
time after the passing of 
this Act, appoint three 
or more persons to be 
members of and to constitute the Boiler 
Commission. 


Constitution of 
Boiler Commission. 


5, The Boiler Commission shall, subject 
Power and duties +o the rules hereunder,— 
of Boiler Commis- 
dlon. 
(a) supervise the administration of this 
Act; 


(b) appoint persons to be Inspectors ; 


(e) appoint persons to be members 
of general or special Examining 
Boards for the purpose of examin- 
ing engiveers and engine-drivers 
under this Act ; 4 
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(d) issue certificates authorizing engi- 
neers and engine-drivers to take 
charge of steam-boilers and prime- 
movers ; 


(e) consider and decide appeals from 
the orders or notices 


Appeals. issued by any Inspector. 


6. A boiler or prime-mover shall not 
Prohibition ofan. be used or permitted to 


licensed boilers and be used unless— 
uncertificated per- 
sons. 


(a) a license authorizing its use has 
been issued and is in force under 
this Act ; 


(b) the person in charge thereof 
has been granted a certificate 
authorizing him to take charge 
of boilers or prime-movers, or ‘a 
boiler or prime-mover, as the case 
may be, and such certificate is 
in force under this Act ; and 


(c) the conditions prescribed by the 
; license and the rules hereunder 
are fulfilled : 


Provided that no license shall be re- 
quired for any prime-mover used solely 
as a pump for feeding any licensed boiler 
or boilers or any appurtenance to a duly 
licensed boiler or prime-mover. 


7. (1) When the owner of a boiler 
or prime-mover desires 
to obtain a license in res- 
pect thereof, he shall 
apply for an inspection and license to the 
Inspector of the local area in which he 
resides, or, if no such Inspector has been 
appointed, to the Boiler Commission, who 
shall depute an Inspector to appoint a day 
for inspection. 


Procedure with 
regard toinspection 


(2) On receipt of such application an 
Inspector, by arrangement with the owner, 
shall appoint a day for the inspec- 
tion of the same and shall notify the 
owner to the like effect: Provided that 
the day so appointed shall be, if the boiler 
or prime-mover is situate in the town of 
Rangoon, Moulmein, Bassein or Mandalay, 
not later than seven days, and, if it is 
situate eleewhere, not later than twenty-one 
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days, from the day on which the notice is 
received, 


(3) At the time appointed an Inspector 
shal! hold such inspection and the owner 
or person in charge of the boiler or prime- 
mover shall afford to the [nspector all 
reasonable facilities for the same and all 
such information as may reasonably be 
required. 


8. If after making the inspection the 
Inspector is of opinion 
that the boiler or prime- 
mover requires alteration 
or addition, he shall serve on the owner 
thereof, within three days of such in- 
spection, a written notice specifying the 
alteration or addition which is in his opinion 
required. 


Inspector may re- 
quire alterations. 


9. When an Inspector is satisfied,— 


(a) that the boiler or 
prime-mover is in good 
condition, and not so exposed as to 
be likely to be dangerous ; 


Issue of licenses. 


(b) that any alteration or addition 
specified under the preceding sec- 
tion bas been properly made ; 
and 


(c) m the prescribed fee has been 
aid ; 
he shall forthwith issue a license to the 
owner in the form prescribed in the First 
Schedule annexed hereto and in accord- 
ance with the rules for the time being 
in force. 


10. (1) JE any accident occurs oc- 
casioning such damage 
toa duly licensed boiler or 
prime-mover as affects 
its safety or efficiency, the owner or per- 
son in charge thereof: shall report the 
same to an Inspector or to the Boiler 
Commission within twenty-four hours of 
the occurrence thereof. 


(2) If no steam has been generated 
under pressurein any duly licensed boiler 
in charge of an engine-driver or of an 
engineer of the second class during a con- 
tinnous period of four months, the owner 
or person in charge thereof shall report 


Report of accident 
or non-use by owner. 


faor if 


the same toan Inspector or to the Boiler 
Commission and shall not use such boiler 
until written permission to do so has been 
obtained from the Inspector or the Boiler 
Commission : Provided that no fees shall 
be charged for such written permission 
or for any re-inspection under this sub- 
section. 


11. (1) When a boiler or prime-mover 

Licensing of boit- 15 ia charge of an en- 
ers, etc.,in chargeot gineer who has obtained, 
certain Engineers. in accordance with the 
rules made under section 21, a certificate 
as engineer of the first class, the Boiler 
Commission may, by am order in writ- 
ing, direct that the report of that engi- 
neer shall, for the purpose of granting 
a license under this Act in respect of 
that boiler or prime-mover, be received as 
sufficient evidence of the matters referred to 
in section 9, clause (a). 


(2) The Boiler Commission may by an 
order in writing rescind any order made un- 
der sub-section (1). 


(3) JE the owner of any boiler or 
prime-mover, in respect of which an 
order under sub-section (1) is in force, 
presents to the Inspector, at the time of 
forwarding an application in respect of 
that boiler or prime-mover under section 
7, a report in respect of that boiler or 
prime-mover in the form prescribed in the 
Second Schedule hereto annexed, or a 
form to the like effect, and signed by 
the engineer mentioned in the order, and ~ 
pays to the Inspecter such fee as may 
be prescribed by the rules hereunder, the 
Inspector shall, notwithstanding” anything 
hereinbefore contained, endorse on the re- 
port a license in the form prescribed in 
the Third Schedule hereto annexed, ora 
form to the like effect, without examining the’ 
boiler or prime-mover. 


12. Any engineer signing any report- 
under section 11 which 
he either knows or be- 
heves to be false in any 
material point shall ebe deemed to have 
committed an offence punishable under 
section 197 of the Indian Pennl Code. 


Engineer signing 
false report under 
section 11. 


. e rs ` 
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18. An Inspector may revoke or sus- 
pend any license in re- 
spect of any bolier, or 
prime-mover when there 
is reason to believe— 


Revocation or sus- 
pension of license. 


(a) that the license has been fraudu- 

- lently obtained or has been granted 

erroneously or without sufficient 
inspection ; 

(b) that such boiler or prime-mover is 
not in charge of a person duly 
authorized according to the rules 
hereunder, or has since the date 
of last inspection sustained da- 
mages affecting its safety or 
efficiency or is not in an efficient 
condition ; or 

(c) where the license has been grant- 
ed under section 11, that the 
boiler or prime-mover has ceased 
to be under the charge of the en- 
gineer on whose report the license 
was granted. 


14. (1) When a person desires to 
obtain a certificate autho- 
rizing him to take 
charge of boilers or 
prime-movers or a boiler or prime-mover, 
as the case may be, he shall apply 
to the Boiler Commission for such certi- 
ficate. 


Issue of certifi- 


cates. 


(2) On receipt of such application the 
Boiler Commission may either proceed to 
issue a certificate, without examination, in 
accordance with rules which may be pres- 
cribed under clause (e) of section 21 or 
may require the person so applying to 
be examined by an Examining Board, who 
shall report on the competency of such per- 
son to the Boiler Commission. 


(3) On receipt of such report the Boiler 
Commission; if satisfied that the person so 
applying is competent to take charge of 
boilers or prime-movers, or a boiler or prime 
mover, as the case may be, shall issue a cer- 
tificate. 


(4) All certificates shall be in the form 
prescribed in the Fourth Schedule here- 
to. if 


seem just, 
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15. The Boiler Commission may issue 
certificates of three 


Conditionsof issue kinds : 


of certificates. 


(i) an engine-driver’s certificate ; 
Ci) a certificate as engineer of the 
second c'ass ; 


(wt) a certificate as engineer of tho 
first class. 3 


A person holding an engine-driver’s cer- 
tificate may have charge of any one boiler 
and prime-mover of not more than 30 nomi- 
nal horse-power apiece. A person hold- 
ing a certificate as engineer of the second 
class may havo charge of boilers and 
prime-movers belonging to the same owner, 


provided that such boilers or prime- 
movers are situate within a radius of 
five hundred feet. A person kolding a 


certificate as engineer of the first class 
may have charge of any boilers and 
prime-movers the property of the same 
owner, provided that, in the event of his 
being in charge of boilers or prime-movers 
of which any one is outside such radius 
of five hundred feet, such boiler or prime- 
mover is under the direct charge of a 
duly certificated engine-driver or engineer 
of the second class. 


16. (1) The owner of any boiler or 
prime-mover may appeal 
from any order or notice 
issued by an Inspector to the Boiler Com- 
mission within fourteen days from the re- 
ceipt of such order or notice. 

(2) The Boiler Commission shall ap- 
point two or more of its members to hear 
such appeal and shall duly notify the owner 
of the hearing of the same. 


Appeal. 


(3) The members shall duly hear such 
evidence as may be produced and shall de- 
termine the appeal. 


(4) All orders passed by the Boiler Com" 
mission shall be subject to appeal to the 


Local Government, whose decision shall be 
final. 


(5) The authority deciding an appeal 
under sub-section (3) or sub-section (4) 
shall make such orders as to costs as may 
and when costs are given 
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against an appellant, the same shall be 
recoverable from him as if it were an arrear 
of Jand-revenue. 


17. An Inspector may at any time enter 
into any place or build- 
ing where he has reason 
to believe that a boiler or 
prime-mover is used for the purpose of 
inspecting the same. 


Power to enter 


" premises. 


18. (1) An owner or person in charge of 
a boiler or prime-mover 


Penalties. 
who— 


(a) uses or permits the use of the same 
in contravention of section 6 ; 


(b) fails to produce the license, if any, 
issued for such boiler and prime- 
mover on demand hy any member 
of Lhe Boiler Commission or by any 
Magistrate having jurisdiction in 
the place where such boiler or 
prime-mover is situated, or by any 
person authorized by such Magis- 
trate to demand such production 
or by an Inspector ; 


(e) contravenes any of the provisions 
of section 10, 


and every person who prevents an Inspector 
from entering any place or building in 
accordance with the provisions of the pre- 
ceding section may be punished with fine not 
exceeding five hundred rupees. 


19. No charge of an offence under this 
ang Act shall be brought 


Sanctions 4 F 
limitation to pro- against any person with- 
secution. out the previous sanc- 


tion of the Boiler Commission or of the 
District Magistrate, nor after the expira- 
tion of six months from the date of the 
commission of the offence alleged. 


20. If an owner wishes to have his boiler 

Certificates of OX prime-mover inspect- 
inspection for pur- €d or tested for purposes 
pose of sale or in- of sale or insurance or 
surance. for any other purpose 
which, in tho opinion of the Boiler Com- 
mission, may justify an inspection under 
this section, the Boiler Commission, on 
receipt of a written request with the pres- 
€ribed lce, may direct an Inspector to 
inspect and test the same, and if satisfied he 
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may issue a certificate in such form as may 
be prescribed. 


21. The Local Government may from 
time to. time inake rules 
consistent with the pro- 
visions of this Act for 
all or any of the following purposes :— 

(a) for prescribing the powers and 


Power to make 


rules. 


duties and for regulating the 
procedure of the Boiler Com- 
mission ; 


(1) for prescribing the powers and 
duties and defining the local juris- 
diction of Inspectors ; 


(c) for determining the time for and the 
conditions under which licenses 
shall be granted, the fees payable 
for such licenses and the time and 
manner of paymént of such fees ; 


(d) for prescribing the powers and 
duties and for regulating the 
procedure of Examining Boards 
appointed to examine engineers 

. and engine-drivers and for provid- 

ing for the holding of local 
examinations at reasonable inter- 
vals in such local areas as the 
Local Government may specify 
from time to time; 


(e) for regulating the issue of certifi- 
cates with or without examina- 
tion to engineers and engine- 
drivers, for determining the time 
for and the conditions under which 
such certificates shail be in 
force, and for fixing the fees 
payable for such certificates and 
the time and manner of payment 
of such fees; se 


(/) providing for the cancellation ér 
suspension of engineers’ or engine- 
drivers’ certificates and in parti- 
cular for— 


(i) the procedure to be followed 
in inquiries into allegations of 
incompetency, drunkenness, 
misconduct or negligence on 
the part of holders of such 
certificates and 


(it) the deposit of “such certificate 
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by the holders of the same, 

when so required, pending 

the result of such inquiries 

and the action to be taken on 

their failure to comply with 
. such requisitions ; 


_ (g) for regulating the procedure of the 

oiler Commission on hearing 

appeals and conferring on the 

members thereof whem sitting for 

the hearing of such appeals any 

of the powers conferred on a 

Civil Court by the Code of Givil 
Procedure ; 


(h) for defining the method of calcu- 
lating nominal horse-power; 


(i) for prescribing the conditions 
under which inspections of boilers 
and prime-movers may be made 
and certificates granted under 
section 20, the form of such certi- 
ficates and the fees payable in 
respect thereof ; 


(7) for regulating the disposal of all 
fees and fines imposed or levied 
under the Act ; and 


(k) generally for carrying out the pur- 
“poses of this Act. 


Allrules made under this section shall 
be made after previous publication, and 
when made shall be finally published in the 
Gazette and shall come into force on such 
date as may therein be specified. 


22. All acts and proceedings of the Boiler 

Proceedings of Commission shall be sub- 
Boiler Commissions ject to the approval of the 
aifbject to approval. Local Government. 
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THE FIRST SCHEDULE. 
(See Section 9). 
Form oF LICENSE. 
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J, the undersigned, certify that I have 
examined the above-named boiler and prime- 
mover, and to the best of my judgment they 
are in good condition, and are not so exposed 
as to be likely to be dangerous. 


CoNDITIONS. 


1. The boiler shall not be used at a pres- 
sure greater than lbs., and if the same 
has been or is being used at a greater pres- 
sure, the matter shall at once be reported 
to the Inspector of the local area, or, if no 
such Inspector has been appointed, to the 
Boiler Commission. 


2. In case of any material damage affect- 
ing the safety or efficiency of the boiler the 
matter shall, within 24 hours, be reported to 
the Inspector of the local area, or, if no such 
Inspector has been appointed, to the Boiler 
Commission. 


3. In case the boiler is in charge of an 
engine-driver or of a second class engineer 
and is not used for a continuous period of 
four months the matter shall be reported « 

e 
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to the Inspector of the local area, or, if no 
such Inspector has teen appointed, to the 
Boiler Commission, and the boiler shall not 
he used without the writien permission of 
the Inspector of the local area or of the 
Boiler Commission. 


4. This license will cease to be in force on 
the ` 19 


Provided that if an application has been 
made for inspection as provided by section 7 
of the Act, not less than seven days before 
the above-mentioned date, this license will 
continue in force until such inspection. bas 
been made anda license either issued or 
refused. 


(Signed) Inspector. 
Dated at : 


This day of — 19 


THE SECOND SCHEDULE. 
(See Section 11). 
REPORT OF ENGINEER. 


















































ee aam ana, 





“ T, the undersigned, certify that Iam in 


. charge of the boiler (or prime-movér) above 


Bf en 

o| © Number 

i=} 

E g Des- When pace and date 

a |2 .. {eription and of certifi-) 4 
se BS lof prime, „ [where Where cate of |% 

= | eoria 

E 9 8) Mover. le made, repaire g engineer A 
= A a Bj 
1 2 3 4 5 6 7 8 


[aor IT 


described, that I have examined the same, 
and, to the best of my judgment, it is in 
good condition, and is not so exposed as to 
be likely to be dangerous, and may safely 
be licensed for the period of 


(Signed) Engineer 
Dated at 


This day of 19 





THE THIRD SCHEDULE 
(See Section LI). 


Form OF LICENSE TO BE ENDORSED ON 
Report or ENGINEER. 


I, the undersigned, hereby authorize the 
use of the boiler (or prime-mover) to which 
this report refers for a period of 


ending on the day of 19 
(Signed) Inspector. 

Dated at 

This day of 19 . 


— 


THE FOURTH SCHEDULE. 
(See Section 14). 
Form OF CERTIFICATE. 
This is to certify that............ is qualified 


Engineer of tho... ...... esa ces eee class 
Engine-driver 

under the Burma Stearh-boilers and Prime- 

movers Act, 1910. 


This certificate is issued under the provi- 
sions of section 14 of the said Act. . 





to ach as 


Dated at 
Ilis dayof 19 


Secretary of the 


Boiler Commission, 


ACTS OF THE PUNJAB 


LEGISLATIVE COUNCIL, 


1910. 


PUNJAB LAWS AMENDMENT 
ACT. . 


ACT No. I of 1910. 


Received the assent of His Honour the 
Lieutenant-Governor on the 5th Septem- 
ber 1910, and that of His Excellency the 
Viceroy and Governor-General on the 30th 
September 1910. 


An Act to amend section 51 of the Punjab 
Laws Act, 1872. 


WHeREAs it is expedient to amend sec- 
tion 51 of the Punjab Laws Act, 1872, 
as amended by the Punjab Laws Amend- 
ment Act, 1895; It is hereby enacted as 
follows :— 

1. (1) This Act may be called the Punjab 
Laws Amendment Act, 1910. 


(2) It extends to the whole of the Punjab. 


2. In section 51 of the Punjab Laws 
Act, 1872, as amended by the Punjab 
Laws Amendment Act, 1895, the words 
“ with the previous sanction of the Go- 
vernor-General in Council ” are hereby re- 
pealed and the section is amended to run 
as follows :— 


“51. All rules which the Local Gov- 
ernment is empowered to issue under this 
Act, and all circulars issued by the Chief 
Court, shall be re-published from time to 
time by the Local Government, and upon 
such re-publication shall be arranged in the 
order of their subject-matter, and all 
such alterations or amendments as may 
have been made since the last preceding 
publication thereof, or may have become 
necessary or advisable, shall be embodied 
therewith, and upon such re-publication all 
such rules and circulars previously issued 
shall be repealed.” 


> 


ACTS OF THE UNITED PROVINCES LEGISLATIVE 


COUNCIL, 
1910. 


UNITED PROVINCES WATER- 
WORKS ACT. 


if ACT No. I of 1910. 


An Act further to amend the United Pro- 
vinces Water-Works Act. 


Received tne assent of the Lieutenant- 
Governor of the United Provinces of Agra 
and Oudh on the 12th December, 1909, and 
of the Governor-General on the 27th Janu- 
ary, 1910, and was published under section 
40 of the Indian Councils Act, 1861, on the 
12th February, 1910. ` 

Wuereasit is expedient further to amend 
the United Provinces Water-Works Act, 
1891; Itis hereby enacted as follows :— 


1.This Act may be called the United 
: Provinces Water-Works 
Short title: (Amendment) Act, 1910. 
2. In sub-section (1) of section 21 of the 
United Provinces Water- 
r Works Act, 1891, bet- 
doco yi Act ween the words “supply 
| any person with water” 
and “for other than domestic purposes” the 
words “by measurement” shall be omitted. 
3. For section 40 of the said Act, the 
following section shall 
be substituted, name- 
ly:— 


Amendment of 


Substitution of 
new section for sec- 
tion 40, U. P. Act I 
of 1891. 

“40. (1) All arrears of any water-rate 
and all sums duc to the Municipal Board 
under sections 11, 14, 15, 17 and 28, or 
for water supplied, may be recovered from 
the persons liable to pay the same, or, if 
the pérson liable is the owner, from the 
occupier,— 

fa) by suit in a Civil Court having 
jurisdiction; or 

(b) on application to a Magistrate hav- 
ing jurisdiction within the limits 
of the Municipality or in any other 
place where the person from 
whom recovery may be made is 
for the time being resident, by the 
distress and sale of any moveable 
property within the limits of such 


Magistrate’s jurisdiction belonging 
to such person. 


“(2) Where recovery of any sum or of 
any arrears of water-rate for which the 
owner is liable has been made under sub- 
section (1) from the occupier, he shall bo 
entitled to deduct the amount so recovered 
from the rent payable on account of the 
house or the land in respect of which such 
sum or arrears was or were due. 


“(3) The Local Goverument may prescribe 
fees for any proceedings to recover taken 
under clause (b) of sub-section (1), and such 
fees, together with the Court-fee paid on 
the application, may be recovered in the 
same manner as if they were arrears of 
water-rate or sums due as aforesaid.’ 





OUDH SETTLED ESTATES 
ACT. 


ACT No. IT of 1910. 
An Act to amend the Oudh Settled 


Estate Act, 1900. 

The following Act of the Lieutenant- 
Governor of the United Provinces of Agra 
and Oudh in Council received the assent of 
His Excellency the Governor-General on 
the 18th February, 1910. ` 


Warreas it is expedient to amend the 
Oudh Settled Estates Act, 1900; It is 
hereby enacted as follows :— 


1. his Act may be called the Oudh 
Settled Estates (Amend 
ment) Act, 1910. 


2. In the first clause of section 2 of the 
i said Act, after the words 
and figures “Act X of 
1885” the words and 
figures “and the Oudh 
Estates (Amendment) Act, 1910,” shall be 
inserted. 

3. In section 3 of the said Act, for clauses 
(a) and (b) the following 
clauses shall be substitut- 
ed, namely :— 


Short title. 


Amendment of 
section 8, U. P. Act 
II of 1900. 


Amendment of 
section 3, U. P. Act 
II of 1900. 
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“(a) any talugdar or grantee whose 
name is inserted in the second, 
third or fifth of the lists pre- 
pared under section 8 or section 
9 of the Oudh Estates Act, 1869, 
or the heir or legatee of such 
talugdar or grantee, or 

any person whose name has been 
inserted in a list published under 
section 31A, sub-section (3), of the 
said Act, or the heir or legatee of 
such person, or”. 


4. In section 7 of the said Act, after the 
word and figure “ section 
Amendment of 3” the words “or in 
senon as P. Act which he has otherwise 
a permanent, heritable 

and transferable right” shall be omitted. 


'5, In section 18, sub-section (1), of the 
said Act, after the word 
“intestacy” the words 
“otherwise than as a 
widow” shall be omitted; 
and between the words “shall” and “consti- 
tute” the words “unless such person suc- 
ceeded as a widow or a mother” shall be 


inserted. 


66 (b) 


Amendment of sec- 
tion 18, U. P. Act II 
of 1900, 


— 


OUDH ESTATES (AMEND- 
MENT) ACT. 


AGT No. III of 1910. 


An Act further to amend the Oudh 
Estates Act, 1869. 


The following Act of the Lieutenant- 
Governar of the United Provinces of Agra 
and Oudh in Council received the assent of 
His Excellency the Governor-General on 
the 21st February, 1910. 


Wuenrnas according to the construction 
which has been placed upon certain pro- 
visions of the Oudh Estates Act, 1869, 
some estates or portions of estates of 
talugdars and grantees whose names are 
entered in the lists prepared under section 
8 of the said Act, which were intended to 
be or were’ formerly subject to the said 
Act, are not, or have ceased to be so 
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subject, and whereas it is expedient 
that such estates and portions of estates 
should, as far as possible, be made subject 
to the said Act; and whereas doubts have 
arisen regarding other provisions of the 
said Act and it is expedient to remove 
such doubts; and whereas it is further 
expedient to make other provisions with 
respect to the estate and other immoveable 
property of talugdars and grantees and 
their heirs and Jegatees; It is hereby 
enacted as follows :— 


1. This Act may be cited as the 
Oudh Estates (Amend- 
ment) Act, 1910. 


2. (1) In section 2 of the Oudh Estates 
Act, 1869, for the 
definitions of “transfer,” 
“sioned,”  “ grantee,” 
“estate? “heir” and 
“legatee,” the following definitions shall 
be substituted, namely:— 


Short title. 


Amendment of 
section 2, Act I, 
1869. 


“ ‘Transfer,’ with its grammatical varia- 
tions and cognate expres- 
sions, means to make an 
alienation ‘inter vivos, whether before or 
after the commencement of this Act ; 


Transfer. 


“Sion, with its grammatical variations 
and cognate expressions, 
shall, with reference to a 
person who is unable to write his name, 
include ‘mark’ with its grammatical varia- 
tions and cognate expressions ; 


“ Grantee’ 


Sign. 


means any person whose 
name is entered in the 
fifth or sixth of the 
lists mentioned in section 8 ; 
“cHistate’ means—- . 


Grantee. 


(a; the taluga or immoveable property” 
acquired or held 
ata by a talugdar or 
grantee in the manner mentioned 
in section 3, section 4 or section 

5, and 


(b) the other immoveable property 
situated in the United Provinces 
in which a talugdar or grantee 
or his heir og legatee or a 

ae 


. 
. 
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transferee referred to in section 
14 has a separate permanent, 
heritable and transferable right, 
and in respect of which he has 
made a declaration in accordance 
with the provisions of section 32A 
of this Act. 


« Heir’ means a person who has inherit- 
ed or inherits otherwise 
f than as a widow or a 
mother, an estate whether before or after 
the commencement of this Act; 


e 
Heir 


“Legatee means a person to whom 
there has been or is 
bequeathed an estate 
whether before or after the commencement 
of this Act. 


“Explanation —The words ‘heir and 
‘Jegatee’ used with reference to a talugdar 
or grantee or a person whose name has 
been inserted in the list referred to in 
section 31A, . sub-section (3), are not 
restricted to the immediate heirs and 
legatees of such talugdar, grantee or 
person.” 


Legateo. 


(2) In section 2 of the said Act, after the 
definition of the word “sign,” the following 
definition shall be inserted, namely:— 


“Attest,” with its grammatical varia- 
tions when used with 
reference to any instru- 
ment other than a will, means to sign such 
instrument as a witness in the presence of 
the executant after having seen the execu- 
tant sign the same or after having received 
from the executant a personal acknowledg- 
ment of his signature to the same; 


Attest. 


“Provided that, where attestation by more 
than one witness is required, it shall not be 
necessary that more than one of such 
witnesses should be present at the same time: 

“Provided also that no particular form 
of attestation shall be required.” 


3. In the last clause of section 3 
of the said Act, between 
the words “conditions” 
and “contained,” the 

e words “other than those 
relating to ssuccession” shall be inserted, 


Amendment of 
section 38, Act I, 
1869. 
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and at the end of that section the following 
explanation shall be added:— 


« Beplanation.—Notwithstanding any- 
thing contained in the Crown Grants Act, 
1895, the conditions of the sanad relating 
to succession, in sofar as they are incon- 
sistent with the provisions of this Act, shall 
not apply to the estate.” 


4, In the first clause of section 11 of 


Amendment of the said Act, between 
section 11, Act I, the words “conditions” 
1869. and “under,” the words 


“other than those relating to succession” 
shall be inserted. 


5. For section 11 of the said Act, 


Substitution of the following section 
new section for sec- shall be substituted, 
tion 18, Act I, 1869. namely :— 


“13, (1) No talugdar or grantee, and 
ee eer ee heir or legatee of 
ina to ‘temters by 8 talugdar or grantee, 
gift. ” and no transferce referred 
to in secuon 14, and no 
heir or legatee of such transferee, shall have 
power to give his estate, or any portion 
thereof, or any interest therein— 


(a) to any person who would have 
succeeded to such estate, portion 
or interest under the provisions 
of tbis Act applicable to such 
estate, had the. donor died intestate 
as to his estate at the time when 
the gift took effect, 

except by a registered instrument, signed 
by the donor and attested by two or more 
witnesses; 


(L) to any person other than a person 
mentioned in clause (a), 

except by an instrument signed by the 
donor and attested by two or more witnesses 
not Jess than three months before his death 
and presented for registration within one 
month from the date of its execution and 
registered. 


“(2) No gift made under sub-section (1) 
shall be valid unless followed, within 
six months from the date of execution of 
the instrument of gift, by delivery by the 
donor, or his representative in interest, of 
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possession of the property comprised 7. For section 14 of the said Act, the 
therein.” following section shall be 


6. After section 13 of the said Act, 


, the following section 
Insertion of new shall be inserted, name- 
section after section : 
18, Act I, 1869. ly:— 


“13 A. No talugdar or grantee, and no 
heir or legatee of a 
talugdar or grantee, and 
no transferee referred to 
in section 14, and no heir or legatee of such 
transferee, shall have power to bequeath his 
estate, or any portion thereof or any interest 
therein— 


Procedure relat- 
ing to bequests. 


“(1) (a) toa person who would have 
succeeded to such estate, por- 
tion or interest under the pro- 
visions of this Act applicable 
to such estate, had the person 
so bequeathing died intestate 
as to his estate, at the time 
when the bequest took effect, 

(b) to his daughter, : 
(c) to a son of his daughter, or 
(d) to a younger son, 

except by a will duly executed and attested; 


“(2) to a person who might, in the 
absence of other heirs, have suc- 
ceeded to such estate, portion 
or interest under the provisions 
of this Act applicable to such 
estate, had the person so be- 
queathing died intestate as to 
his estate, at the time when the 
bequest took effect, 

except by a will duly executed and attested 
not less than three months before the death 
of the testator and presented for registration 
within one month from the date of its exe- 
cution and registered; 


(3) to any person other than a person 
mentioned in clauses (1) and (2), 
except by a willduly executed and attested 
not less than three months before the death 
of the testator and registered according to 
the law for the time being in force relating 
to the registration of assurances, but pre- 
sented for such registration within one 
month from the date of its execution,” 


Substitution of 
new section for sec- 
tion 14, Act I, 1869. 


substituted, namely :— 


“l. If any talugdar or grantee, or his 
heir or legatee, shall 
heretofore have transfer- 
red or bequeathed, or if 
SIER any talugdar or grantee, 
or his heir or legatee, shall hereafter trans- 
fer or bequeath the whole or any portion 
of his estate— 


Result of transfer 
or bequest of estate 
to  taluqdars or 
heirs. 


(a) to another talugdar or grantee, or 
his heir or legatee, or 


(b) to any of tho persons mentioned in 
clauses (1) and (2) of section 13 
A 


, 


the transferee or legatee and his heirs and 
legatees shall have the same rights and 
powers in regard to the property to which 
he or they may have become entitled under 
or by virtue of such transfer or bequest, 
and shall hold the same subject to the same 
conditions and to the same rules of succes- 
sion as the transferor or testator: 


“Provided that, if the transferee or le- 
gatee had or has, at the time when the 
transfer or bequest took or takes effect, an 
estate, the succession to which was or is 
governed by the rules contained in section 
22, the transferee or legatee shall hold such 
property subject to those rules.” 


8. For section 15 of the said Act, the 
following section shall be 


Substitution of Substituted, namely :— 


new section for sec- 
tion 15, Act I, 1869. 


“15. Ifany talugdar or grantee, or his 
heir or legatee, shall 
or bequest to per. heretofore have transfer- 
sons out of line of red or bequeathed, or 
ACC balon; if any talugdar or 
grantee, or his heir, or legatee, shall 
hereafter transfer or bequeath the whole 
or any portion of his estate to any 
person who did not at the time when 
the transfer or bequest took effect belong 
to any of the classes specifieds in section 14, 
the transfer of and succession to the pro- 


Result of transfer 
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perty so transferred or bequeathed shall be 
regulated by the rules which would have 
governed the transfer of and succession to 
such property if the transferee or legatee 
had brought the same from a person 
not being a talugdar or grantee, heir or 
legatee.” 


9, For section 16 of the said Act, the fol- 
lowing section shall be 


Substitution of substituted, namely :— 


- new section for sec- 
tion 16, Act I, 1869. 


“16, No transfer, otherwise than by 
gift, of any estate, or of 
any portion thereof, or 
of any interest therein, 
made by a ialugdar or 
grantee, or by his heir or legatee, or by 
a transferee mentioned in section 14, or by 
his heir or legatee, under the provisions of 
this Act, shall be valid unless made by a 
registered instrument signed by the transfer- 
or and attested by two or more witnesses.” 


10. Section 17 of the said Act shall be 


Ad 


Procedure relating 
to transfers other- 
wise than by gift. 


- omitted. 
Omission of sec- 
tion 17, Act I, 
1869. 


11. For section 18 of the said Act the 
following section shall be 


Substitution of substituted, namely :— 


new section for sec- 
tion 18, Act I, 1869. 


“18. No taluqdar or grantee, and no heir 
or legatee of a talugdar 
or grantee, and no trans- 

.feree mentioned in sec- 
tion 14, and no heir or 

legatee of such transferee, shall have power 
to give his estate, or any portion thereof, or 
any interest therein, to religious or charit- 
able uses, except by an instrument of gift 
signed by the donor and attested by two or 
more witnesses not less than three months 
before his dea h and presented for registra- 
tion within onte month from the date of its 
execution and registered.” 


12. In section 19 of the said Act, ‘bet- 
ween the words “legatee” 
and “under,” the words 

e “or by any transferee 

mentioned in section 14, or by the heir or 


` 


Procedure relating 
to gifts to religions 
or charitable uses. 


Amendment of sec- 
tion 19, Act I, 1869, 
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legatee of such transferee” shall be intsert- 
ed. 


13. In section 21 of the said Act, for the 

words “‘ daughter’ and 

Amendment of ‘brother’” the words 

section 21, Act I, «brother? and ‘male 
1869. 

agnate’” shall be sub- 


stituted. 
14. For section 22 of the said Act, 
Substitution of the following section 
new section for sec- shall be substituted, 
tion 22, Act I, 1869. namely :— 


“22. If any talugdar or grantee whose 
name shall be inserted in 
the second, third or fifth 
of the lists mentioned 
in section 6, or his heir 
or legatee, or if any talugdar, grantee, heir 
or legatee whose name shall be inserted in 
the list referred to in section 31 A, sub-sec- 
tion (3), or his heir or legatee, shall die 
intestate as to his estate, such estate shall 
descend as follows, namely :— 


Special rules of 
succession to in- 
testate taluqdars 
and grantees. 


(1) to the eldest son of such tulugdar 
or grantee, heir or legatee, and 
his male lineal descendants, 
subject to the same conditions and 
in the same manner as the estate 
was held by the deceased; 


(2) or if such eldest son of such, 
talugdar or grantee, heir or logatee, 
shall have died in his life-time, 
leaving male lineal descendants, 
then to the eldest and every other 
son of such eldest son, successive- 
ly, according to their respective 
seniorities, and their respective 
male lineal descendants, subject 
as aforesaid; 


(3) òr if such eldest son of such talug- 
dar or grantee, heir or legatee, 
shall have died in his father’s life- 
time without leaving male lineal 
descendants, then to the second 
and every other son of the said 
talugdar or grantee, heir or 
legatee, successively, according 
to their respective seniorities, and 
their respective male lineal de- 
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scendants, subject as aforesaid; 


(4) or in default of such- son or his 
male lineal descendants, then to 
such person as the said talugdar, 
grantee, heir or or legatee, shall 
have adopted, and his male lineal 
descendants, subject as aforesaid; 


(5) or in default of such adopted son, 
or his male 
then to the eldest and every other 
brother of such talugdar or grantee, 
heir or legatee, successively, ac- 
cording. to their respective seniori- 
ties, and their respective male 
lineal descendants, brothers of the 
whole blood and their descendants 
being preferred to brothers of the 
half blood and their descendants, 
subject as aforesaid ; 


(6) or in default of any such brother, 
or his male lineal descendants, 
then to the widow of the deceased 
talugdar or grantee, heir or legatee, 
for her lifetime only ; or, if there 
be more widows than one, to the 
widow first married to such talug- 
dar or grantee, heir or legatee, 
for her life-time only; 


(7) and on the death of such widow, 
then to such son as the said widow 
shall, with the consent in writing 
of her deceased husband, have 
adopted, and his male lineal de- 
scendants, subject as aforesaid : 


“Provided that, after the expiration of six 
months from the commencement of this 
Act such consent shall be expressed by 
means of a registered instrument or by 
means of a Will or codicil, executed and 
attested in the manner required by this Act. 


(8) or on the death of such first mar- 
ried widow and in default ofa 
son adopted by her with such con- 
sent as aforesaid, and his male 
lineal descendants, then to the 
other widow, if any, of such 
talugdar or grantee, heir or legatee, 
next in order of marriage, for her 
life, and on the death of such 

d other widow, to a son adopted by 


lineal descendants . 
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her with such consent as aforesaid, 
and his male lineal descendants ; 
or in default of such adopted son, 
then to the other surviving widows 
in the order of their respective 
marriages, for their respective 
lives, and on their respective 
deaths, to the sons so adopted by 
them respectively, and to the male 
lineal descendants of such sons 
respectively, subject as aforesaid ; 


5) 


(9) or in default of any such widow 
or any such adopted son or any 
such male lineal descendants, then 
to the mother of the deceased 
talugdar or grantee, heir or legatee, 
for her life-time only ; 


“Haplanation.—In this clause the word 
“mother” does not include a step-mother ; 
and in the case where the deceased was an 
adopted son, it means that wife or widow 
of the father who joined in or made the 
adoption, or, if the adoption was made 
by the father alone and there are at the 
time of the death of the deceased more 
widows than one, it means the one who was 
first married and, on her death, the other 
surviving widows in the order of their res- 
pective marriages in succession. 


(10) or in default of or on the death 
of such mother, then to the near- 
est male agnate according to the 
rule of lineal primogeniture sub- 
ject as aforesaid ; 


(11) or in default of any such agnate, 
then to such person as would have 
been entitled to succeed to the 
estate under the ordinary law to 
which persons of the religion and 
tribe of such talugdar or grantee, 
heir or legatee, are subject : 


“Provided that, when there are more 
persons than one so entitled, the estate 
shall descend to a single person according 
to the following rules, that is to say :— 


(i) where among such persons some are 
connected by blood relationship 
and some by reason of marriage, 
the blood relatiens shall exclude 
the relations by mariage ; 
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(ii) where among such ‘persons some 
are related by the whole blood 
and some by the half blood, those 
related by the whole blood shall 
exclude those related by the half 

° blood ; 

(iii) where, subject to the provisions 
of rules (i) and (ii), among such 
persons some are related through 
males only and some through 
females, the persons related 
through males only- shall exclude 
the others; and amongst the 
others those shall be preferred in 
whose relationship the steps from 
the deceased proceed farthest 
through males ; 

(iv) where among such persons some 
stand ina nearer and some ina 
more remote relationship to the 
deceased, but both are equally 
qualified under the three preced- 
ing rules, those in the nearer 
degree shall exclude those in the 

4 more remote ; 

(v) where such persons stand in 
equal decree of relationship to the 
deceased and are equally qualified 
under the four preceding rules, 
the estate shall descend to the 
eldest male in the senior line, but 
if there be no male heir in that 
line, then to the eldest male in the 
next senior line in which there 
is a male heir ; and if there be no 
male heir in any line, then to the 
eldest female in the senior line. 

“Nothing contained in the former part of 
this section shall be construed to limit the 
power of alienation conferred by section 11.” 


+ 15. From section 29 of the said Act the 
words “such power” to 
section 29, Act I, “and registered” shall be 
1869. omitted. 

16. After section 29 of the said Act, the 
following section shall be 
inserted, namely :— 


Amendment of 


Insertion of new 
section after section 
29, Act I, 1869. h 


“29 A. No adoption made by a talugdar 
and oF grantee or by his heir 


Attestation D 
registration ofadop- OT legatee, or by the 
tions. widow of any such talug-. 
e e 
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dar or grantee, heir or legatee, shall be 
deemed to be valid unless, in addition to the 
requirements, if any, imposed by the personal 
law of the adopter, the fact of such adoption 
has been declared by the adopter in a writing 
executed and attested in manner required in 
case of a Will and registered.” 


17. In sections 30 and 31 of the said 
of Act, for the words “Chief 


Amendment MED 
sections 30and 31, Commissioner of Oudh” 
Act I, 1869. and “Chief Commis- 


sioner” wherever they occur, the words 
“Local Government” shall be substituted. 


18. After section 31 of the said Act, the 
following section shall be 


Insertion of new | 
inserted, namely :— 


section after section 
31, Act I, 1869. 


“31 A. (1) Any talugdar whose name has 
been inserted in the 
fourth of the lists prepar- 
ed under section 8, or any 
and grantees named grantee whose name has 
in lists 1 and 6. been inserted both in the 
firstandin the sixth of the said lists or the 
heir or legatee of such talugdar or grantee, 
may declare that the succession to his estate 
shall, in case of his intestacy, cease to be 
regulated in the “manner described in 
section 23 and that it shall in future be 
regulated in the manner described in section 
22. 


“(2) Every such declaration shall be in 
writing, signed by the declarant, attested by 
two or more witnesses and registered, 
and shall be presented to the Local Govern- 
ment, 


Alteration of rules 
of intestate succes- 
sion in cases of taluq- 
dars named in list 4 


“(3) On receiving such declaration the 
Local Government shall cause the name of 
such talugdar , grantee, heir or legatee, 


to be inserted in a list which shall, 
as occasion may arise, be published 
in the Gazette of India, and shall 


cause a note thereof to be made in the 
proper place in the fourth or sixth (as the 
case may be) of the said lists. 


“(4) Thenceforward the succession to 
the estate shall, in the case of intestacy, 
be regulated in the manner provided by 
section 22. . 


8 İNDİAN GASES. 


“(5) The Courts shall take judicial notice 
of such listand shall regard it as conclu- 
sive evidence that such declaration has 
been made, registered and presented as 
above to the Local Government, and 
that the Local Government has made 
the note referred to in sub-section (3).” 

19. In section 32 of the said Act, for 
the words “transfer or 
bequest”? wherever they 
occur, the words “trans- 
fer, bequest or declara- 
tion” shall be substituted. 


Amendment of 
section 382, Act I, 
1869. 


20. After section 32 of the said Act, 
the following section 
Insertion of now shall be inserted, name- 
section after  sec- ’ 
tion 32, Act I, 1869. ly :— 


“32 A. (1) Any talugdur or grantee, or 
his heir or legatee, may, 
by a registered instru- 
ment bearing a non- 
judicial stamp of fifteen 
rupees, signed by him and attested by two 
or more witnesses, declare that the immove- 


Power to declare 
property subject to 
the Act. 


able property situated in the United 
Provinces in which he has a separate, 
permanent, heritable and transferable 


right, and which is specified in the instra- 
ment, is a part of his estate for the pur- 
poses of this Act. 


“Such declaration shall take effect from the 
date of the registration thereof. 


“(2) It shall be the duty of the register- 
ing officer to furnish the Collector of 
every district in which any portion of 
the property is situated with a properly 
authenticated copy of the declaration, and 
on receipt of such copy the Collector 
shall cause a note to be made in the re- 
cord of rights relating to the immoveable 


property specified and shall also cause a . 


copy of the declaration to be published in 
the Gazette in Englishand in the Verna- 

cular,” 
21. Unless there is something repug- 
nantin the subject or 


Saving clause. context— 


(a) section 2, sub-section (1), of this 
Act, with the exception of— 





f [acts II} & IV 
(i) clause (b) of the definition of the 
word “estate”; 
(ii) the words “or a mother? in 
the definition of the word 
< “heir”; and 

(b) sections 3, 4, 7 and 8 of this Act, 
shall operate retrospectively; but nothing 
contained in the said sections shall affect 
suits pending at the commencement of this 
Act, or shall be deemed to vest in ‘or con- 
fer upon any person any right or title to any 
estate, or any portion thereof, or any interest 
therein, whichis, at the commencement of 
this Act, vested in any other person who 
would have been entitled to retain the same 
if this Act had not been passed; and the 
right or title of such person shall not be 
affected by anything contained in the said 

sections. 


——. 


UNITED PROVINCES EXCISE 
ACT, 


ACT No. IV of 1910. 


The following Act of the Lieutenant- 
Governor of the United Provinces of Agra 
and Oudh in Council received the assent of 
His Excellency the Governor-General on 
the 24th of February 1910. . 


Wauereas it is expedient to consolidate 
and amend the law in force in the United 
Provinces relating to the import, export 
transport, manufacture, sale and possession 
of intoxicating liquor and of intoxicating 
drugs ; It is hereby enacted as follows :— 


CHAPTER I, 
PRELIMINARY AND DEFINITIONS." 
1. (1) This Act may be called the” 


United Provinces Excise 
Act, 1910; and 


(2) It extends to the whole of the United 
Provinces. 


Short title. 


Extent. 


2. The enactments mentioned in the 
schedule are repealed 
to the extent specified in 
i the fourt column there- 
of, ° 


Repeal of enact- 
ments. 
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3. In this Act, unless thereis something 


y (7) “pachwai” means fermented rice, 
repugnant in the subject l 


i h 
Interpretation. millet or other 


or context, — 


(1) “excise revenue” means revenue 
derived or dè- 
; tivable from 
any duty, fee, tax, fine (other 
than a fine imposed by a Court 
of law), or confiscation imposed 
or ordered under the provisions 
of this Act, or of any other law 
for the time being in force relit- 
ing to liquor or intoxicating 
drugs ;` 


“excise revenue.” 


(2) “excise officer” meansa Collector, 
or any officer 
or person ap- 
pointed or invested with powers 
under section 10; 


“excise officer.” 


(8) “Excise Commissioner” means the 
eee eee officer appoint- 
sions” “ommis- ed by the Local 
er. 
Government 
under section 10, sub-section (2) 
clause (a) ;. 


(4) “Chief Revenue Authority” means 
í the authority 
or officer. de- 
clared by the 
Local Government, subject’ to 
such conditions (if any) as the 
Governor-General in Council may 
prescribe, to be the Chief Re- 
venue Authority for the purposes 
of this Act; 


„Chief Revenue 
Authority.” 


(5) “Magistrate?” means any Magis- 
e 


trate exercis- . 


“í i H ” A m 
Magistrate; ing powers not 


less than those of a Magistrate 
of the second class, or any 
Magistrate of the third class 
specially authorized in this be- 
half by the District Magistrate; 


(6) “tari? means fermented or’ un- 
fermented juice 
drawn from a 
cocoanut, palmyra, date or any 
other, kind of palm tree ; i 


` 


“bari.” 


114 aay keh 
pachwai. grain, whether 


mixed with any liquid or not and 
any liquid obtained therefrom, 
whether diluted or undiluted ; 


(8) “spirit” means any liquor contain- 
ing alcohol ob- 
tained by dis- 
tillation, whether it is denatured 
or not; 


(9) “denatured” means effectually and 
permanently 
rendered unfit 
for human consumption ; 


“spirit.” 


“denatured.” 


(10) “beer” includes ale, stout, porter 
and ‘all other 

fermented 

liquors made from malt ; . 


“beer.” 


(11) “liquor” means intoxicating liquor 
and > includes 
spirits of wine, 
spirit, wine, tari, pachwai, beer 
and all liquid consisting of or 
containing alcohol; also any sub- 
stance which the Local Govern- 
ment may by notification declare 
to be liquorfor the purposes of 
this Act ; 


(12) “intoxicating drug” includes— 


“liquor.” 


“intoxicating 
drug.” 


(a) cocaine, novocain, ganja, bhang, 
charas and every prepara- 
tion and admixture of the 
same, every intoxicating 
drink or substance prepared 
from any part of the ketip 
plant (cannabis sativa) from 
grain or from other material 
and not included in the 
term “‘liquor,” but does not 
include opium or anything 
included within the mean- 
ing of that word as de- 
fined in the Opium Act, 
1878 ; 


` (b) any other substance which the 
Local Government:may spee 
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cify by notification, toge- 
ther with every preparation 
and admixture of the same; 
(13) “excisable article’ means any 
ar _ liquor or in- 
excisable arti- toxicating drug 


i as defined by 
this Act ; 
(14) “British India” means all terri- 


T i toriesand places 
“British India.” within His 
Majesty’s dominions which are 
for the time being governed by 
His Majesty through the Gover- 
nor-General of India or through 
any Governor or other officer sub- 
ordinate to the Governor-General 
of India ; 


(15) “India” means British India, 
SENG together with 
ndin. any territories 
of any Native Prince or Chief 
under the suzerainty of His 
Majesty exercised through the 
Governor-General of India or 
through any Governor or other 
officer subordinate to the Gover- 
nor-General of India ; 


(16) “sale,” with its grammatical vari- 
ations, inclu- 
des any trans- 
fer otherwise than by way of 
gift. 


“gale,” 


17) “import” means to bring into the 
P ng 
United Pro- 


tes ” ef 
import. vinces ; 


means to take out of 
the United Pro- 
vinces ; 


(18) “export” 
“export.” 


(19) “transport” means to move from 
one place - to 
another within 
the United Provinces ; 


(20) “manufacture” 


“transport.” 


includes every 
process, whe- 
ther natural or 
artificial, by which any excisable 


“manufacture.” 


article is produced or prepared, - 


and also re-distillation and every 
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process for the rectification, 
flavouring, blending or colouring 
of liquor ; 


(21) “to bottle’ means to transfer 

fi te tig from a “éask or 

ee other vessel, to 

a bottle or other receptacle for 

the purpose of sale, whether any 

process of rectification be employ- 

edor not; and bottling includes 
re-bottling ; : 


(22) “place” includes a house, build- 
ing, shop, booth, 


“ ” 
place. tent and vessel, 


4, (1) The Local Government may by 
notification declare any 
substance to be “liquor” 
for the purposes, of this 
Act or any portion 
thereof. 


Power of Local 
Government to de- 
clare what is to be 
deemed “liquor.” 


(2) The Local -Government may, with 
the previous sanction of 
the Government of India, 
in like manner and for 
the like purposes, de- 
clare what shall be deemed to be ‘“coun- 
try liquor” and “foreign liquor” respec- 
tively. 


“Country liquor” 
and ‘foreign li- 
quor.” 


5. The Local Government may by noti- 
fication specify as an in- 
toxicating drug any sub- 
stance other than’ those 
mentioned in section 3 
(12) (a), and may in like 
manner declare what shall be deemed to be 
ganja, bhang, charas or other substance so 
mentioned or specified. 


6. (1) The Local Government may by 
notification declare, with 
respect either to the 
whole of the United Pro-. 
vinces or to any local 
area comprised therein 
and as regards purchasers generally or any 
specified class of purchasers, and generally 
or for any specified occasion, what 
quantity of any excisable article shall, for 
the purposes of this Act, be the limit of 
sale by retail. ° 


Power of Local 
Government to spe- 
cify intoxicating 
drugs, &c, 


Power of Local 
Government to de- 
clare limit of sale 
by retail. 
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(2) The sale of any excisable article in 
any quantity in excess 
i -of such quantity as the 
Local Government has under sub-sec- 
tion. (1) declared to be the limit of sale 
by.-fétail. shall be deemed to be sale by 
wholesale. | 


Sale by wholesale. 


7.” When any excisable article is in the 

: p possession of a person’s 

Peon Ty wife, clerk or servant on 

wife, clerk or sery. account of that person, 

ant. it shall, for the pur- 

poses of this Act, be 

. deemed to be in the possession of that 
person. 


EXPLANATION.—A person employed 
temporarily or on a particular occasion in 
the capacity of a clerk or servantis a 
clerk or servant within the meaning of this 
section. 


8. Save as provided by the schedule, 

f nothing contained in this 

ae anh ing of enact- A ct; shall affect the provi- 

; sions of the Sea Customs 

‘Act, 1878, the Cantonments Act, 1889, or 

‘the Indian Tariff Act, 1894, or any rule or 
‘order made thereunder. 


CHAPER II. 
ESTABLISHMENT AND CONTROL. 


9. Subject to such conditions (ifany) 

as the Governor-General 

6 x sade Es Pa oa in Council may prescribe, 

clare Chief Revenue -the Local Government 

Authority. ` may declare any autho- 

f *- , -rity or officer to be the 

Chief Revenue Authority for the purposes 
of this Act. ` 


- 10° (1) The administration of the ex- 


° Kan aaa cise department in any 
ee deca district shall, unless the 
in districts. -Local Government other- 


wise directs, be under 
‘the charge of the Collector of that dis- 
trict. ; 


(2) The Local Government may by noti- 


fication applicable to the - 


gooner of Local whole of the United 
. Government— : . 
e Provinces or to any dis- 
trict or local grea comprised therein,— 


> e 


(a) appoint an officer hereinafter re- 


ferred to as the 
Excise Commis- 
sioner, who 
shall, subject to the orders of the 
Local Government, or where an 
authority or officer has been de- 
clared by the Local Government 
to be the Chief Revenue Autho- 
rity, subject to the orders of such 
Chief Revenue Authority, have 
the control of the administra- 
tion of the excise department ; 


to appoint Excise 
Commissioner ; 


(b) appoint any person other than 


f the Collector 
toappoint persons tfo exercise all 
to exercise powers 
of Collector ; or any of the 
powers and to 
perform all or any of the duties of 
a Collector in respect of the 
administration of the excise de- 
partment either concurrently with 
or in subordination to or in ex- 
clusion of the Collector, sub- 
ject to such control as the 
Local Government may direct ; 


(c) empower officers to perform the 


- acts and duties 
seenvowsroficert mentioned in 
form certain du- Sections 48 and 
ties. 64 (a), and em- 

power officers 
or persons to perform the acts and 


duties mentioned in section 50 ; 


(d) appoint officers of the excise de- 


partment of 
to appoint officers such classes 
of the excise de- 4 
partment ; and with such 
desi gnations, 
powers and duties under this Act 
as the Local Government may 
think fit, and define the areas 
within which such powers and 
duties may be exercised and per- 
formed ; 


(e) order that all or any ofthe powers 


_ and duties as-. 

to order exercise signed tö- an 
and performance of Ë E th 
powers and duties Ollcer © 0 

by officers other excise depart- 

than eign officers ment, under 

and by other per- alauso (d) of 


gons . . 
‘ this sub-section 
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shall, subject to the provisions of 
this Act, be exercised and per- 
formed by any officer other than 
an officer of the excise department 
or by any person ; 


(A delegate to the Chief Revenue 
Authority or to 
the Excise 
Com missioner 
all or any of its powers under this 


to delegate its 


powers; 


Act, except the power con- 
ferred by section 40 to make 
rules ; 


(9) withdraw from any officer or per- 
son any or all 
of his powers 
in respect of 
the administration of the excise 
department ; 


to withdraw 


powers; 


. (h) permit the delegation by the Chief 


i TE Revenue Au- 

o permit delega- : a? 

tion ct powers; thority, the Ex 
cise Commis- 


sioner or’ Collector to any per- 
son or classes of persons specifi- 
ed in such notification of any 
powers conferred by or under 
this Act or by or under any 
other law for the time being 
in force relating’ to excise re- 
venue ; 


11. (1) The Collector shall in all pro- 
ceedings under this Act 
be subject to the control 
Excise Commis- of the Excise Commis- 
sioner. sioner, and all orders 
passed by a Collector under this Act shall 
be appealable to the Excise Commissioner 
in manner provided by such rules as 
the Local Government may frame in this 


behalf. 
(2) The Local 


Revision of orders 
passed by Coilector 


Collector subject 
to control of the 


Government or, if there 
be a Chief Revenue Au- 
thority, the Chief Reve- 
or Excise Commis- nue Authority may re- 
sioner. vise any orders passed 
by the Collector or by the Excise Commis- 
sioner.. 
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[aor IV 
CHAPER ITI. 


IMPORT, EXPORT AND TRANSPORT. 


12, (1) No excisable article shall be im- 
j ported unless— 
ı [Import of excisable z 
articles. 


(a) the Local Government has given 
permission, either general or spe- 
cial, for its import ; 


(b) such conditions (if any) as the 
Local Government may impose 
have been satisfied ; and 


(e) the duty (if any) imposed under 
section 28 hasbeen paid or a bond 
has been executed for the pay- 
ment thereof. 


(2) Sub-section (1) shall not apply to 
any article which has been imported into 
British India and was liable on such im- 
portation to duty under the Indian Tariff 
Act, 1894, or the Sea Customs Act, 1878. 


(3) Clauses (a) and (b) of sub-sec- 
tion (1) shall not apply to liquor manu- 
factured in British India and declar- 
ed under section 4 to be foreign liquor. 


18. No excisable article shall be export- 
ed- or transported un- 


Export and trans- = 
port of excisable less 
articles. 


(a) the duty (if any) imposed under 


section 28; or 


(b) if the article was previously im- 
ported, the duty (if any) imposed 
on its importation under the Indian 
Tariff Act, 1894, or the Sea Cus- 
toms Act, 1878. 6 

has been paid, or a bond has been executed 
for the payment thereof. 


14. The Local Government may by noti- 
Power of Local fication,— 
Government to pro- 
hibit import, export 
and transport of ex- 
cisable articles. 


(a) with the sanction of the Govern. 
or General in Council, prohibit 
e 


r 14 
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A the import or export of any -excis- 
able article into or from the United 
Provinces or any part thereof ; or 

(b) prohibit the transport of any ex- 
cisable article. 


15. No excisable article exceeding such 

Passes necessary Quantity as the Local 
for import, export Government may pres- 
and transport. cribe by notification, 
éither generally for the whole of the United 
Provinces or for any local area comprised 
therein, shall be imported, exported or 
transported except under a pass issued under 
the provisions of the next following sec- 
tion : 


Provided that in the case of duty-paid 
foreign liquor other than denatured spirit 
such passes shall be dispensed with, un- 
less the Local Government shall by notifica- 
tion otherwise direct with respect to any 
local area : 


Provided also, unless the Local Govern- 
ment shall otherwise direct, that no pass 
shall be. required for the transport of 
any excisable article exported under a 
pass issued by an officer duly authorized 
in this behalf from any place beyond the 
limits of the United Provinces to any other 
place beyond the said limits. 


16. Passes fur the import, export or 
Grant of passes transport of excisable 
for import, export articles may be granted 
and transport. by the Collector. 


Such passes may be either general for 
definite periods and kinds of excisable 
articles or special for specified occasions and 
particular consignments only. 


° CHAPTER IV. 
MANUFACTURE, POSSESSION AND SALE, 


17. (D (a) 


Manufacture of 
excisable articles 
prohibited except 
under the provisons 
of this Act. 


No excisable article 
shall be manufactured ; 


(b) no hemp plant (cannabis sativa) 
. shall be cultivated 5 
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(c) no portion of the hemp plant 
{cannabis sativa) from which any 
intoxicating drug can be manu- 
factured shall be collected; 


(d) shall be bottled for 


no liquor 
sale ; and 


(e) no person shall use, keep or have 
in his possession any materials, 
still, utensil, implement or appara- 
tus whatsoever for the purpose 
of manufacturing any excisable 
article other than tari, 

except under the authority and subject to 
the terms and conditions of a license granted 
in that behalf by the Collector. 


(2) No distillery or brewery shall be 
constructed or worked except under the 
authority and subject to the terms and 
conditions of a license granted in that 
behalf by the Excise Commissioner ander 
section 18. 


18. The Excise Commissioner may— 


Establishment or 
licensing of distiller- 
ier and warehouses. 
(a) establish a distillery in which 
spirit may be manufactured under 
a license granted under section 
17 on such conditions as the 
Local Government deems fit to 
impose ; 


(6) discontinue 
established ; 


(c) license, on such conditions as the 
Local Government deems fit to 
impose, the construction and work- 
ing of a distillery or brewery ; 


any distillery so 


establish or license a warehouse 
wherein any excisable article 
may be deposited and kept with- 
out payment of duty : and 


e) discontinue any warehouse so es- 
0 y 
tablished. 


4) 


19. No excisable article shall be re- 
Removal of ex. moved from any distillery 
cisable article from brewery, warehouse, or 
distillery, dc. other place of storagd 
established or licensed under this Act, 
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unless the duty (if any) imposed under 
section 28 has been paid ora bond has been 
executed for the payment thereof. 


20. (1) No person not being licensed 
to manufacture, cultivate, 
collect? or sell any excis- 
able article shall have in 
his possession any quan- 
tity of any excisable 
article in excess of such 
quantity as the Local Government has 
under section 6 declared to be the limit 
of sale by retail except under a permit 
granted by the Collector in that bebalf. 


shall 


Possession of ex- 
cisable articles in ex- 
cess of the quantity 
prescribed by Go- 
Yernment prohibited 
except under permit. 


(2) Sub-section (1) not, extend 


to— 


(a) any foreign liquor (other than 
denatured spirit) 
in the possession 
of any common carrier or ware- 
houseman as such ; or- 


Exceptions. 


(b) any foreign liquor which has been 
purchased by any person for his 
bona fide private consumption and 


not for sale. 


(3) A licensed vendor shall not have 
in his possession at any place other than 
that authorized by his license any quanti- 
ty of any excisable article in excess of 
such quantity as the Local Government 
has under section 6 declared to be the 
limit of sale by retail, except under a 
permit granted by the Collector in that 
behalf. 


(+) Notwithstanding anything contained 

in the foregoing sub- 

sections the Local Gov- 

ernment may by notifi- 

cation prohibit the posses- 

- sion by any person or class of persons, 
either in the United Provinces or in any 
specified local area, of any excisable article 
or restrict such possession by such conditions 
as it may prescribe. 


Prohibition and 
restiiction of posses- 
sion of excisable art- 
iclesin certain cases, 


21. No excisable arti- 
cle shall be sold with- 
out a license from the 
e Collector ; provided that— . 


Sale of excisable 
article without li- 
cerse prohibited. 


fact IV 


(1) a person licensed under section 
17 to cultivate or collect hemp 
plant (cannabis sativa) may sell 
without a license those portions 
of the plant from which any in- 
toxicating drug can be manu- 
factured to any person licensed 
under this Act to deal in the 
same or to any officer whom the 
Excise Commissioner may pres-, 
cribe ; 


(2) a license for sale in more than 
one district of the United Pro- 
vinces shall be granted only by 
the Excise Commissioner ; ‘ 


(8) nothing in this section aplies to 
the sale of any foreign liquor 
legally procured by any person 
for bis private use and sold by 
him or by auction on his behalf 
or on behalf of his representatives 
in interest upon his quitting a sta- 
tion or after his decease. 


22, No licensed vendor and no person in 
theemploy of such vendor 
and acting on his behalf 
shall sell or deliver 
any spirit or intoxicat- 
ing drug toany person apparently under the 
age of sixteen years whether for consumption 
by such person or by any other person and 
whether for consumption on or of the pre- 
mises of such vendor. l 


Prohibition of sale 
to persons under 
the age of sixteen 
years. 


23, (1)No person who is licensed to sell 
foreign liquor or country 


Prohibitionofem- spirits for consumption 
ployment of child- on bis premises shall, 
ren under theage of duri th h ; 
fourteen years and uring e ours f _ 
of women. ~ which such premises 


are kept open for business, employ or per- 
mit to be employed, either with or without 
remuneration, any child under the age of 
fourteen years, in any partof such premisos 
in which such liquor or spirit is consumed 
by the public. 


(2) No person who is licensed to sell 
foreign liquor for consumption on his pre- 
mises shall, without the previous permission 
in writing of the Chief Revenue Authority, 
during the hours in which such premises 


° e bs 
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are kept open for business, employ or per- 
mit to be emloyed, either with or without 
remuneration, any woman in any part of 
such premises in which liquor is consumed 
by the public. 


(3) Every permission granted under sub- 
section (2) shall be endorsed on the license 
and may be modified or withdrawn. 


24. Subject to theprovisions of section 31 
the Excise Commissioner 
may grant to any per- 
son a license for the ex- 
clusive privilege— 


Grant of exclusive 
privilege of manu. 
facture, &c. 


(1) of manufacturing or of supplying 
by wholesale, or of both, or 


(2) of selling by wholesale or by retail, 
or 


(3) of manufacturing or of supplying 
by wholesale, or of both, and of 
selling by retail, 

any country liquor or intoxicating drug 
within any local area. 


25. Within the limits of any Military 
Cantonment, and within 
such distance from those 
limits as the Local Gov- 
ernment in any case may 
prescribe, no licenses for the manufacture 
or sale of liquor or for an exclusive privilege 
in respect of liquor under section 24 shall 
be granted unless with the consent of the 
Commanding Officer. 


26. Subject to the conditions of his li- 

Grantee of exclu. cense the grantee of any 
sive privilege may exclusive privilege may 
let or assifn. let or assign the whole 
ore any portion of his privilege; but no 
lessee or assignee of such privilege or por- 
tion of a privilege shall exercise any rights 
as such unless and until a license has been 
granted to him by the Excise Commissioner 
on application made by the grantee. 


Manufacture and 
sale of liquor in 
Military Canton- 
ments, 


27. Any grantee, lessee or assignee as 
aforesaid may recover 
from any person holding 
under him any money 
‘due to him in his capa- 
jty of grantee, fessee or assignee as if it 
Q@. . 


Recovery by gran- 
tee of exclusive pri- 
vilege of sums due 
to him, 
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were an arrear of rent recoverable under 
the law for the time being in force with re- 
gard to Jandholder and tenant: 

Provided that nothing contained in this 
section shall affect the right of any such 
grantee, lessee or assignee to recover by 
civil suit any such amount due to him from 
any such person as aforesaid. 


CHAPTER VY. 
DuTIKS AND FEES. 


28. A duty, at such rate or rates as the 

Duty on excisable T,ocal Government shall 
atkioles. direct, may be imposed, 
either generally or for any specified local 
area, on any excisable article— 


(a) imported in accordance with the 
provisions of section 12 (1) ; or 

(b) exported in accordance with the 
provisions of section 13 ; or 

(c) transported ; or 

(d) manufactured, cultivated or collect- 
ed under any license granted 
under section 17 ; or 

(e) manufactured inany distillery es- 
tablished, or any distillery or 
brewery licensed, under section 18 ; 


Provided as follows :— 


(i) duty shall not be so imposed on 
any article which has been im- 
ported into British India and 
was Hable on sach importation 
to duty under the Indian Tariff 
Act, 1894, or the Sea Customs 
Act, 1878; 

(ii) the duty on denatured spirit or 
beer manufactured in India shall, 
unless the Local Government, 
with the previous sanction of 

“the Governor-General in Coun- 
cil, otherwise directs, be equal 
to the duty to which denatured 
spirit or beer respectively im- 
ported into British India by sea 
is liable under the Indian Tariff 
Act, 1894, or any other law for 
the time being in force relating 
to the duties of customs on goods 
imported into British India. 


ExpLanation—Duty may be imposed + 
under this section at different rates accord- 
s 


-16 


.ing to the places to which .any excisable 
article is to be removed for consumption, or 
according to the verying strengths and 
quality of such article. 


29. Subject to such rules as the Chief 
Revenue Authority may 
prescribe to regulate the 
time, place and manner 
of payment, such duty may be levied in 
one or more of the following ways as the 
Local Government may by notification 
direct — ° 

(a) in the case of excisable articles 

imported under section 12 a)— 


Manner in which 
“duty may be levied. 


(i) by payment cither in the pro- 
vince of import orin the province 
or territory, of export ; or 


(ii) by payment, upon issue for sale 
from a warehouse established or 
licensed under section 18 (d) ; 


(b) in the case of excisable articles ex- 
ported under section 13— 

by payment either in the pro- 

vince of export or in the province 
or territory of import; 


(e) in the case of excisable articles 
transported— 


(i) by payment in the district from 
which the excisable article is to 
be transported ; or 


(ii) by payment upon issue for sale 
from `a warehouse established 
or-licensed under section 18 


(d); 
(d) in the case of intoxicating drugs 
manufactured under any license 
granted under section 17 (1)— 


(i) by a rate charged, upon the 
quantity manufactured under a 
license granted under the pro- 
visions of section 17 (Z) (a), or 
issued froma warehouse establish- 
ed or licensed under section 18 
. @; 
(ii) where the intoxicating drug is 
manufactured from hemp plant 
oo (cannabis sativa) cultivated or 
collected under a license grant- 
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ed under the ~ provisions of 
section 17 (Z) (b) and (e), by 
an acreage rate levied on the 
cultivation, or by a rate charg- 
ed upon the amount collected ;° 


(e) in the case of spirit or Weer 
manufactured in any distillery 
established or any distillery or 
- brewery licensed under section 
18— 


(i) by a rate charged upon the 
quantity produced or -issued 
from the distillery or brewery, 
as the case may be, or issued 
from a warehouse established 
or licensed under section 18 
(4) ; 

(ii) by a rate charged in accordance 
with such scale of ‘cquivalents, 
calculated on the quantity of 
materials used or by the degree 
of attenuation of the wash or 
wort, as the case may be, as 
the Local Government may 
prescribe : 


Provided that, where payment is made 
upon issue of an excisable article for sale 
from a warehouse established or licensed 
under ‘section 18 (d), it shall be at the 
rate of duty which is in force on that 
article on the date when it is issued froin 
the warehouse. ` 


30. Instead of or in addition to any 
duty leviable under this 
Chapter, the Excise Com- 
i missioner may accept 
payment of asum in consideration of the 


Payment for ex- 
clusive privileges. 


‘grant of the license for any exclusive 


privilege under section 24. 


CHAPTER VI. 
LICENSES, PERMITS AND PASSES. 


31. . Every license, permit or pass grant- 
ed under this Act.shall 


- Form and condi- ‘þe oranted— 
© 


tions of licences, &c. 
(a) on payment of such fees (if any), 


(b) subject to such restrictions and on 
such conditions, a 
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(c) ‘shall be in such form and contain 
such particulars, as the Chief 
Revenue Authority may direct 
either generally or in any particular 
instance in this behalf ; and 


* (d) shall be granted for such period 
: as the Local Government may, in 
like manner, direct. 


32. Every license which was granted 
“ Saving of licenses under any section of the 
in force at the com- Fxcise Act, 1896, and is 
mencement of this | 
Act. in force at the com- 
mencement of this Act, shall be deemed 
to have been granted under ‘the corres- 
ponding section of this Act, and shall 
(unless previously cancelled, suspended, 
withdrawn or surrendered under this Chap- 
ter) remain in force for the period for 
which it was granted. 


33. Any authority granting a license 
’ power of author. under this Act may re. 
ity granting license quire the grantee to exe- 
b jaan A cute a counterpart agree- 
reement, &c. ment in conformity with 
the tenor of his license and to give such 
security for the performance of such agree- 
mént or to make such deposit in lieu 
of security as such authority may think 


fit. 


34. (1) Subject to such restrictions 
Bower to cancel as the Local Government 


na suspend license, may prescribe, the author- 


ity granting any license, permit or pass 
under this Act may cancel or suspend it— 
(a) if any duty or fee payable by 
the holder thereof be not duly 
paid; or 
in the event of any breach by 
the holder of such license, per- 
mit or pass, or by his servants, 
or by any one acting on his behalf 
with his express or implied per- 
mission, of any of ihe terms or 
conditions of such license, permit 
or pass; or 
(c) if the holder thereof is convicted 
of any offence punishable under 
this Act or any other law for 
the time being in fcrce relating 
to revenue, or of any cognizable 


. ° (b) 
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and .non-bailable offence, or of 
any offence punishable under the 
Merchandise Marks Act, 1889, 
or of any offence punishable under 
sections 482 to 489 (both in- 
clusive) of the Indian Penal Code; 
or 
where a license, permit or pass 
has been granted on the appli- 
cation of the grantee of an exclu- 
sive privilege under this Act, on 
the requisition in writing of such 
grantee; or 
(e) if the conditions of the license or 
permit provide for such cancella 
tion or suspension at will. 


(4) 


(2) When a licence, permit or pass 
held by any person is cancelled under 
clause (a), (b) or (e) of sub-section (1), 
the authority aforesaid may cancel any 
other license, permit or pass granted to 
such person under this Act or under any 
other Jaw for the time being in force 
relating to excise revenue or under the 
Opium Act, 1878. 


(3) The holder shall not be entitled to 
No compensation any compensation for the 


or refund claimable a 
SHON OT cancellation or suspen- 


suspension of li- Sion of his license, permit 
cense, &o.under this or pass under this sec- 
section. 


tion nor to a refund cf 
any fee paid or deposit made in respect 
thereof. 


35. (1) Whenever the authority grant- 

Further power to ing a license under this 
cancel licenses. Act considers that such 
license should be cancelled for any cause 
other than those specified in section 34 it 
shall remit a sum equal to the amount of 
the fees payable in respect thereof for 
fifteen days, and may cancel the license 
either— 


(a) on the expiration of fifteen days’ 
notice in writing of its intention 
to do so, or 

(b) forthwith, without notice. 

(2) If any license be cancelled un- 
der clause “(b) of sub- 
section (1), in addition 
to the sum remitted as 
aforesaid, there shall be paid to the'licensce . 


Compensation in 
the case of cancel- 
lation. 
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such further sum by way of compensation 
as the Excise Commissioner may direct. 


(3) When a_ license is cancelled 
under this section, any 
fee paid in advance or 
deposit made by the 
licensee in respect thereof shall be refunded 
to him, less the amount (if any) due to 
Government. 


Refund of fee or 
deposit. 


86. Any holder of a license to sell by 


Sumenđer of retail under this Act 
license to sell by re- may surrender his license 
tail. on the expiration of one 


month’s notice in writing given by him 
to the Collector of his intention to surrender 
the same and on payment of the fee pay- 
able for the license for the whole period 
for which it would have been current but 
for such surrender : 


Provided that, if the Excise Commissioner 
is satisfied that there is sufficient reason 
for surrendering such a license, he may 
remit to the holder thereof the sum so 
payable on surrender, or any portion 
thereof. 

EXPLANATION.—Lhe words“ holder of a 
license” as used in this section, include 
a person whose tender or bid for a license 
has been accepted, although he may not 
actually have received the license, 


37. (1) No license granted under this 

Technical irregu- Act shall be deemed to 
larities in license be invalid by reason 
&e, merely of any technical 
defect, irregularity or omission in the 
license or in any proceedings taken prior to 
the grant thereof. 

(2) The decision of the Excise Com- 
missioner as to what is a technical defect, 
irregularity or omission shall be final, 


CHAPTER VII. 
GENERAL PROVISIONS. 


38. Every person who manufactures or 
sells any excisable article 


Measures, weights fi 
under a license granted 


and testing instru- 


monts. under this Act shall be 
, bound— 
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(a) to supply himself with such 
measures, weights and instruments 
as the Excise Commissioner may 
prescribe and to keep the same in 
good condition ; and 


(b) when such measures, weights ands 
instruments have. been prescribed, 
on the requisition of any excise 
officer duly empowered in that 
behalf, at any time to measure, 
weigh or test any excisable article 
in his possession in such manner 
as the said excise officer may re- 
quire. 


89. All excise revenue, including all 
amounts due to Govern- 
ment by any person on 
account of any contract 
relating to the excise revenue, may be re- 
covered from the person primarily liable to 
pay the same, or from his surety (if any), 
as arrears of land revenue or in the manner 
provided for the recovery of public de- 
mands by any law for the time being in 
force. In case of default made by a holder 
of a license the Collector may take the - 
grant for which the license has been given 
under management at the risk of the de- 
faulter, or may declare the grant forfeited 
and re-sell it at the risk and loss of the 
defaulter. When a grant is under manage- 
ment under this section, the Collector may 
recover as excise revenue any moneys due 
to the defaulter by any lessee or assignee : 


Recovery of excise 
revenue, 


Provided that no license for an exclusive 
privilege granted under section 24 shall be 
forfeited or re-sold without the sanction of 
the authority granting the license. 


40. (1) The Local Government may make 
rules for the purpose 
of carrying out the pro- 
visions of this Act or 
other law for the time being in force relaf- 
ing to excise revenue. , 


Power to make 
rules. 


(2) In particular and without prejudice 
to the generality of the foregoing provision, 
the Local Government may make rules— 

(a) regulating the delegation of any 
powers by the Chief Revenue 
Authority, the Excise, Commis- 
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sioner or Collector under section 
10 (2) (1); 

(b) prescribing the powers and duties 
of officers of the excise depart- 
ment ; 


(© regulating the manner in which ap- 
peals shall be made to the Excise 
Commissioner ; 


(d) regulating the import export, 
transport or possession of any ex- 
cisable article ; 


(e) regulating the periods and localities 
for which, and the persons to 
whom, licenses for the vend by 
wholesale or by retail of any 
excisable article may, be granted ; 


_ 1f) prescribing the procedure to be 

F followed and the matters to be 
ascertained before any license for 
such vend is granted for any 
locality ; 


(y) for the prohibition of the sale of 
any excisable article to any preson 
or class of persons ; 


(h) for the grant of expenses to 
witnesses and compensation for 
loss of time to persons released 
under section 49 on the ground 
that they have been improperly 
arrested and to persons charged 
before a Magistrate with offences 
punishable under this Act but ac- 

l quitted ; 

(i) regulating the power of excise 
officers to summon witnesses from 
a distance under the provisions of 

° section 49 ; 


(i) for declaring the excise officers to 
whom, and the manner in which, 
information or aid should be given 

i under section 56 ; 


(k) for the prohibition of the employ- 
ment by the license-holder of any 
person or class of persons to assist 
in his businessin any capacity what- 
soever ; 


(1) for the prevention of drunkenness, 
gambling or disorderly conduct 
_ -in or near any licensed premises, 


and the meeting or remaining of 
persons of bad character in such 
premises. 


(3) The power conferred by this sec- 
tion for making rules is subject to the con- 
dition that the rules be made after previous 
publication : 


Provided that any such rules may be made 
without previous publication if the Local 
Government considers that they should be 
brought into force at once. 


41. The Chief Revenue Authority may 


make rules— 


(a) regulating the manufacture, sup- 
ply, storage or sale ofany excisable 
article including— 


(i) the erection, alteration, repair, 
inspection, supervision, manage- 
ment and control of any place 
for the manufacture, supply, 
storage or sale of such article, 
and the fittings, implements and 
apparatus to be maintained 
therein ; 


(ii) the cultivation of the hemp plant 
(cannabis sativa) ; 


(iii) the collection of portions of the 
hemp plant (cannabis sativa) 
from which any intoxicating 
drug can be manufactured and 
the manufacture of any intoxi- 
eating drug therefrom; 


(b) regulating the deposit of any ex- 
cisable article in a warehouse and 
the removal of any excisable 
article from any such warehouse 
or from any distillery or brewery ; 


‘(c) prescribing the scale of fees or the 
manner of fixing the fees payable 
in respect of any license, permit 
or pass, or of the storing of any 
excisable article ; 


EXPLANATION.—Fees may be prescribed 
under this sub-clause at different rates for 
different classes of licenses, permits, passes 
or storage, and for different areas. 

(d) regulating the time, place and 
manner of payment of any duty 
or fee; . 
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(e) prescribing the restrictions under 
and the conditions on which any 
license, permit or pass may be 
granted, including provision for 
the following matters :— 


(i) the prohibition of the admixture 
with any excisable article of any 
substance deemed to be noxious 
or objectionable ; 


the regulation or prohibition of 
the reduction of liquor by a 
licensed manufacturer or licens- 
ed vendor from a higher to a 
lower strength ; 

(iii) the fixing of the strength, price 
or quantity in excess of or 
below which any excisable article 
shall not be sold or supplied, 
and of the quantity in excess 
of which denatured spirit shall 
not be possessed, and the pres- 
cription of a standard of quality 
for any excisable article ; 


(iv) the prohibition of sale except 
for cash ; — 


G) 


(v) the fixing of the days and hours 
during which any licensed pre- 
mises may or may not be kept 
open, and the closure of such 
premises on special occasions ; 


(vi) the specification of the nature 
of the premises in which any 
excisable article may be sold 
and the notices to be exposed at 
such premises ; 

(vii) the form of the accounts to be 
maintained and the returns to 
be submitted by license-holders, 
and 

(viii) the regulation of the transfer 
of licenses ; 


i) declaring the process b 

o Oia spins adhola in 
British India shall be denatur- 
ed; 

(ii) for causing such spirit to be de- 
natured through the agency or 
under the supervision of its own 
officers ; 


INDIAN CASES.. 


„Government to ex- 


“visions of section 42 
-area in which ex- 


“tari has been grant- 


‘by grantee of ex- 


manufacturing ta , 
ri. 
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(iii) for ascertaining whether such 
spirit has been denatured ; 

. (g) providing for the destruction or 
other disposal -of any excisable 
article-deemed to be unfit for use; 

(h) regulating the disposal of confiscat- 
- ing articles. 


CHAPTER VIII. 


SPECIAL PROVISIONS RELATING TO THE 
MANUFACTURE, SUPPLY AND SALE OF TARI. 


42. In local areas where the Local 


.Government so notifies— 


Mannfacture -of 


tari, 


(a) no tari-~producing tree shall be 
tap 
(b) no 
; tree,— 
except under the authority and subject 
to the terms and conditions of a license 
granted in that behalf ky the Collector or 
under the provisions of section 45: 
Provided that in any such local area the 
Local Government may by notification 
deciare that these provisions shall not apply 
to trees tapped or tari drawn under such 
special conditions as the Excise Commissioner 
may prescribe. 


ped ; 
tari shall be drawn from any 


48. In any such area as aforesaid a 
person having the right 
to the tari drawn from 
any tree may sell the same without a license 
to a person licensed to manufacture or sell 
tari under this Act. 


44. Where a license for the exclusive 
privilege of manufacture, 
supply or sale of tari in 


Sale of tari. 


Power of Local 


empt from pro- 
granted under the pro- 
visions of section 24, the 
Local Government may 
by notification direct that 
the provisions of section 


to such area. 


license for the exclusive 
privilege of manufactur- 
ing tari has keen granted 
under seftion 24, the 
Local Govefnment may 


clusive privilege for 
manufacture, &c., of 


ed. 
42 shall not apply 
45. Where a 


Grant of license 


clusive privilege of 


any local area has been ° 
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declare that the written permission of the 
grantee to draw tari shall have the same 
force and effect as a license from the 
Collector for that purpose under section 42. 


46. A duty at such rate or rates as the 
Local Government shall 
direct may be “imposed 
either generally or for any ‘specified local 
area, on any tari manufactured under any 
license granted under section 42. Such 
duty may be levied by a tax on each tree 
from which tari is drawn. 


“D uty on tari. 


47. In particular and without prejudice 
to the generality of the 


Power to make 
rules. 
Local Government may 


make rules regulating the tap- 
ping of tari-producing trees and the 
drawing of tari from such trees, the 
marking of such trees and. the main- 
tenance of such marks in any area to 
which the provisions of section 42 have been 
applied. 


CHAPTERIX. 


POWERS AND DUTIES OF OFFICERS, ETC, 


48. The Excise Commissioner, or a Col- 

Power to enter: lector, or any other ex- 
and inspect places cise officer not below 
of manufacture and such rank as the Local 
sale; Government may pre- 
scribe, or any police officer duly empowered 
in that behalf, may enter and inspect, at 
any time by day or by night, any place in 
which any licensed manufacturer carries 
on the manufacture of or stores any excis- 
able article; and may enter and inspect, 
-at any time within the hours during which 
sale is permitted, and at any other time 
during which the same may be open, any 
place in which any excisable article is kept 
for sale by any licensed person; and may 
examine, test, measure or weigh any ma- 
terials, stills, utensils, implements, apparatus 
or excisable article found in such place; and 
may’ seize any measures, weights or testing 
instruments which he has reason to believe t 
be false. eo f 
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49. (1) The Local Government may 
5 ... by-notification invest any 
owers of excise . 
officers to jnvesti- €xcise officer not below 
gate into offences such rank as the Local 
punishable under (jovernment may pre- 
emit scribe, with power to 
investigate into any offence punishable 


under this Act committed within the limits 
of the area in which such officer exercises 
jurisdiction. 

(2) Every officer so empowered may 
within such limits, exercise the same powers 
in respect of such investigation as an officer 
in charge of a police station may exer- 
cise in a cognizable case under the provi- 
sions of Chapter XIV of the Code of Ori- 
minal Procedure, 1898, and if specially 
empowered in that behalf by the Local 
Government, such officer may, without re- 
ference toa Magistrate, and for reasons to 
be recorded by him in writing, stop further 
proceedings against any person concerned 
or supposed to be concerned in any offence 
punishable under this Act into which he has 
investigated. 


50. Any officer of the excise, police, 
salt, opium or land re- 
seizure and deten- venue departments, not 
tion. below such rank and sub- 
ject to such restrictions as the Local Gov- 
ernment may prescribe, and any other per- 
son duly empowered in this behalf, may 
arrest without warrant any person found 
committing an offence punishable under 
section 60, section 62, section 63 or sec- 
tion 65: and may seize and detain any ex- 
cisable or other article which he has reason 
to believe to be liable to confiscation under 
this Act or other law for the time being in 
force relating to excise revenue; and may de- 
tain and search any person upon whom, and 
any vessel, vehicle, animal], package, recep- 
tacle or covering in or upon which. he may 
have reasonable cause to suspect any such 
article to be. 


Powers of arrest, 


51. The Collector may issue a warrant 
Power of Collector for the arrest of any per- 


to issue warrant of son whom he has reason 


arrest, to believe to have com- 
mitted any offence punishable under 
section 60, section 62, section 63 or see- 
tion 65. ` 
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52. Ifa Collector or a Magistrate, upon 
Power of Collector information obtained, 
or Magistrate to has reason to believe 
issue a search-war- that an offence punish- 
rant. able under section 60, 
section 62, section 63 or section 65 has been 
or is likely to be committed, he may issue 
a warrant for the search for any ex- 
cisable article, materials, still, utensil, im- 
plement or apparatus in respect of which 
the alleged offence has beenoris likely to 
be committed. 


58. (1) Whenever a Collector, or any 
other excise officer not 
below such rank as the 
Local Government may 
prescribe, has reason to 
believe that an offence punishable under 
section 60, section 61, section 62 or sec- 
tion 65 has been, is being or is likely to 
be committed in any place, and thata 
search: warrant cannot be obtained without 
affording the offender an opportunity of 
escape or of concealing evidenceof the of- 
fence, he may, at any time, by day or night, 
enter and search such place ; 


Provided that an excise officer other 
‘than a Collector taking action under 
-this sub-section shall before entering 
such place record the grounds of his belief 
-as aforesaid. 


Power of Collector 

or excise officer to 

. search without war- 
rant, 


(2) Every Collector or “other excise 
Further officer as aforesaid may 


owe»rs . . . 
is seize anything found in 


of seizure, deten- 4 
tion, search “and such place which he has 
arrest. reason to believe to be 


liable to confiscation under this Act, and 
may detain and search and, if he thinks pro- 
per, arrest any person found in such place 
whom he has reason to believe to be guilty 
of such offence as aforesaid. 


54. The provisions of the Code of Cri- 


Procedure relating 


to arrests, searches, relating to arrests, 
dc. searches, search-war- 
rants, production of persons arrested and 


investigation 
to be applicable, so far as may be, to 
“all action taken in these respects under 
this Act: 


. Provided that an offence punishable 


minal Procedure, 1898, 


into offences shall be held ` 
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under section 60, section 61, section 62, 
or section 65 may be investigated into 
without the order of a Magistrate, and 
that any warrant issued by the Collector 
under section 51 or section 52 may be exe- 
cuted by any officer selected by the Collector 
for that purpose. i 


55. All offences punishable under this 
Act shall be bailable 
within the meaning of 
the Code of Criminal 
Procedure, 1898, and the provisions of that 
Code in respect of bail shall be applicable 
thereto. 


Offences to be 


bailable, 


56. Every officer of the police, salt, 
: opium and land reve- 
nue departments shall 
be bound to give im- 
mediate information to 
an excise officer of all 


Duty of officers of 
certain departments 
to report offences 
and to assist excise 
officers, 


. breaches of any of the provisions of this 


Act which may come to his knowledge, and 


-to aid any excise officer in carrying out the 


provisions of this Act upon request made 
by such officer. 


57. (a) Every owner or occupier of 

Duty of land- land and the agent of 
holders and others any such owner or oc- 
to give informa- cupier of land on- 
tion, which— 


(b) Every lambardar, village head- 


man, village accountant or vil- 


lage policeman in whose vil- 
lage— . 
‘there shall be any manufacture of any 


excisable article not licensed under this ° 
Act, or any unlawful cultivation or col- 

lection of any plants from which anin- 

toxicating drug can be produced, shall 

be ound to give notice of the sahe to a 

Magistrate or to an officer of the excise, 

police or land revenue department im? 

mediately the same shall have come to his 

knowledge. . 


58. Every officer in charge of a police 


Duty of officer in Station shall take charge 


charge of police Of and keep “in safe 
station to take custody, pending the 
charge of article orders of a Magistrate 
seized, 


or of the Collector, all 
articles seized under this “Act which may 
e 
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be delivered to him; and shall allow any 
excise officer who may accompany such 
articles to the police station, or may be 
deputed for the purpose, by his superior 
officer, to affix his seal to such articles and 
to take samples of and from them. All 
samples so taken shall also be sealed with 
the seal of the officer incharge of the police 
station. 


59. The District Magistrate by notice 

Power to close in writing to the licensee 
shops for the sake mayrequire that any shop 
of public peace. in which any excisable 
article is sold shall be closed at such 
times or for such period as he may think 
necessary for the preservation of the public 
peace. 


If a riot or unlawful assembly is appre- 
hended or occurs in the vicinity of any 
such shop, a Magistrate of any class or any 
police officer above the rank’ of constable 
who is present, may require such shop to be 
kept closed for such period as he may think 
necessary : 


Provided that where any such riot or un- 
lawful assembly occurs the licensee shall, 
in the absence of such Magistrate or police 
‘officer, close his shop without any order. 


CHAPTER X. 
OFFENCES AND PENALTIES. 


60. Whoever, in contravention of this Act 
or of any rule or order 
made under this Act, or 
transport, manufac- of any license, permit or 
inre,possession,sale, pass obtained under this 


' ké Act— 


(a) imports, exports, transports or pos- 
sesses any excisable article ; or 


Penalty for unlaw- 
inl import, export, 


(6) manufactures any excisable article ; 
or 


: (e) cultivates any hemp plant (cannabis 
sativa) ; or 
(d) collects or sells any portion of the 
emp plant (cannabis sativa)from 
which any intoxicating: drug can 
be manufactured ; or 
(e) constructs or works any distillery 
or brewery ; or 
e 
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(f) uses, keeps or has in his posses- 
sion any materials, still, utensil, 
implement or apparatus whatso- 
ever for the purpose of manufac- 
turing any excisable article other 
than tari; or 


(g) removes any excisable article from 
any distillery, brewery or ware- 
house licensed, established or conti- 
nued under this Act; or 


(h) bottles any liquor for purposes of 
sale; or 


(i) sells any excisable article, save in 
the case provided for by section 61 ; 
or 


(J) taps or draws tari from any tari- 
producing tree in areas notified 
under section 42 ; 

shall be punished for each such offence 
with imprisonment fora term which may 
extend to three months, or with fine which 
se extend to one thousand rupees, or with 
both. 


61. Ifany licensed vendor, of any person 
in his employ and acting 


Penalty for unlaw- on his behalf— 


fully selling to per- 
sons under sixteen, 
or emloying child- 
ren or women, 
(a) in contravention of section 22 sells 
or delivers any spirit or intoxicat- 
ing drug to any person apparently 
under the age of sixteen years ; 
or 


(b) in contravention of section 23 em- 
ploys or permits to be employed on 
any part of his licensed premises 
referred to in that section, any 
child or woman; 


he shall be punished witha fine which may 
extend to five hundred rupees. 


62. Whoever attempts to render fit for 
human consumption any 
spirit, whether manufac- 
tured in British India or 
-not, which has been de- 
natured, or has in his 
possession any spirit in respect of which any 
such attempt has been made, shall be 


Penalty for at- 
tempting to render 
denatured spirit fit 
for human consump- 
tion. 


‘punished with imprisonment for a term 
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which -may extend to three months, or with 
fine which may extend to one thousand 
rupees, or with both. 


63. Whoever, without lawful authority, 
P has in his possession any 
enalty for pos- 4 R 
session of excisable quantity of any excisable 
article unlawfully article knowing the same 
imported, ete. to have been unlawfully 
imported, transported or manufactured or 
Sore the prescribed duty not to have 
een paid thereon, shall be punished with 
imprisonment for a term which may extend 
to three months or with fine which may ex- 
tend to one thousand rupees, or with koth. 


64. 


Penalty for cer- 
tain acts by licensee 
or his servant. 


Whoever, being the holder ofa 
license, permit or pass 
granted under this Act, 
or being in the employ 
of such holder and acting on his behalf,— 


(a) fails to produce such license, per- 
mit or pass on the demand of any 
excise officer or vf any other offi- 
cer duly empowered to make such 
demand; or 


(b) in any case not provided for in 
section 60 wilfully contravenes any 
rule made under section 40; or 

(c) wilfully does or omits to do any- 
thing in breach of any of the con- 

„ditions of the license, permit or 
pass not otherwise provided for in 
this Act; ` 


shall be punished for each such offence with 
fine which may extend to two hundred 
rupees.. 


65. (1) Ifany chemist, druggist, apo- 
thecary or keeper of a 
dispensary allow any ex- 
cisable article which has 
not been bona fide medicated for medicinal 
purposes to be consumed on his business 
premises by any person not employed in his 
business, he shall be punished with im- 
prisonment for a term which may extend to 
three months, or with fine which may extend 
to one thousand rupees, or with both. 


Penalty for con- 
sumption in che- 
mist’s shop, etc. 


(2) If any person not employed as afore- 
said consumes any such excisable- article 
on such premises, he shall be punish- 


INDIAN GASES. 


[act IV 


ed with fine which may extend to two 
hundred rupees. 


66. Any excise officer who without 
lawful excuse shall cease 
or refuse to perform, or 
shall withdraw himself 
from the duties of his office, unless expresse 
ly allowed to do so in writing by the Excise 
Commissioner, or unless he shall have given . 
to his superior officer two months’ notice in 
writing of his intention to do so, shall be 
punished with imprisonment which may ex- 
tend to three months, or with fine which 
may extend to five hundred rupees, or with 
both. : 


Penalty for excise 
officer refusing to do 
duty. 


Penalty for excise 
officer making vex- 
atious search, &c, 


67. If 
officer— 
(a) without reasonable grounds of sus- 

picion enters, inspects or searches, 
or causes to be entered, inspected 
or searched, any place; or 


any excise 


(b) vexatiously and unnecessarily seizes 
any property of any person on the 
pretence of seizing or searching 
for any article liable to confisca- 
tion under this Act; or 


(c) vexatiously and unnecessarily der 
tains, searches or arrests any per- 


son 
he shall be punished with imprisonmenttfor 
a term which may extend to three months, 
or with fine which may extend to five 
hundred rupees, or with both. 


68. Whoever is guilty of any act or in- 
tentional omission in con- 
travention of any of the 
provisions of this Act, 
or of any rule or order made under this 
Act, and not otherwise provided for iñ this 
Act, shall be punished for each such act or 
omission with fine which may extend to two 
hundred rupees. 


Penalty for offen- 
ces not otherwise 
provided for. 


69. If any person, after having ‘been 


Enhanced punish- Previously convicted of 
ment after previous an offence punishable 
conviction. 


under section 60, section 

62, section 63 or section 65 or under the 

similar provisions in any enactment repealed 

by this Act, subsequently commits and is 

convicted of offence punishable under any 
. 
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of those sections, he shall be liable to twice 
the punishment which might be imposed on 
‘a first conviction under this-Act: 


Provided that nothing in this section 
shall prevent any offence “which might other- 
wise have been tried summarily under 
Chapter XXII of the Code of Criminal Pro- 
‘cedure, 1898, from being so tried. 


70. (1) No Magistrate shall take cogni- 
_of mince of an offence 
punishable— 


Cognizance 
offences, 


(a) under section 60, section 63 or sec- 
tion 65, except. on his own know- 
ledge or suspicion or on the com- 
plaint or report of an excise 
officer, or. 


_ (b) under section 62, section 64, sec- 
‘tion 66, section 67 or section 68, 
except on the complaint or report 
of the Collector or an excise officer 
authorized by him in that bebalf. 


(2) Except with the special sanction of 
the Local Government, no Magistrate shall 
take cognizance of any offence punishable 
under this Act, unless the prosecution’, is 
instituted within a year after the date‘on 
which the offence is alleged to have been 
committed, 


wy 


“71. In every prosecution under“séction 
p 60 it shall be presumed, 
resumpiion as to 

‘commiasion of until the contrary is 


offence in certain) proved, that the accused 
CARR: person has committed ah 
offence punishable under that section in. res- 
-pect of— oe ahs 

A KN ea 
(a) any exciseable article, or. 


(b) any still, atenisil, -implement- or ap- 
paratus w hatsoever for the manu- 
facture ofany -excisable article 
other than turi, or 


“ (e) any materials whicb have undergone ` 

i any process towards the manufac- 
: ture -0f. an- excisable: article’ or 
from which. an, excisable article 

has been manufactured, © oel 437 


‘gr 
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for the possession of which he is unable to 
account satisfactorily : 


and the holder of a license, permit or 
pas3 under this Act shall be liable to punish- 
ment, as well as the actual offender, for any 
offence punishable under section 60, sec- 
tion 62, section 63 or section 64 committed 
by any person in his employ and acting 
‘on his behalf as ifhe had himself committed 
‘tthe same, unless he shall establish that’ all 
due and reasonable precautions were exercis- 
ed by him to prevent the commission of such 
offence : 


_ Provided that no person other than the 
actual offender shall be punished with im- 
prisonment except in default of. payment 
of fine, 


72. (1) R an offence ik 
under this Act has been committod— 


(a) every excisable article in respect of 
which such offence has been com- 
mitted, 


_ (b) every still, utensil implement or ap- 
paratus and all materials by means 
of which such offence has been 
committed, — 


(9) every excisable ‘ticle lawfully i im- 
ported, transported, manufactured, 


| “had in possession, or. sold along 


with or in additif to any excis- 
able article liahlé to confiscation 
: under clause (a),/ 

(d) every receptacle, package and 
covering in which any excisable 
article as-aforesaid..or any mate- 
rials, still, utensil implement or ap- 
paratus is or are found together 
with the other contents GE any) 
of such receptacle or package, 
and 


(e) every animal, cart, vessel or other 
converance used i in, carrying such 
recepteale or packa; ge, 

‘shall be liable to eunfiscation. 


(2) When in tho trial of an offence 
When confiscation . ‘punishable under this 
-may be ofdered. Act, the Ma gistraje 
‘dedities. ‘that! any thing 4 is liable tó confisca. 
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tion under sub-section (1) he may order 
confiscation: 


Provided that in lieu of ordering confisca- 
tion he ‘may give the owner of the thing 
liable to be confiscated an option to pay 
such fine as he thinks fit. 


73. When 


Further provisions 
for confiscation. 


mentioned in 
clauses (a) and (b) of 
secticn 72, sub-section 
(1), is found in circumstances which afford 
reason for believing that an offence punish- 
able under this Act has been committed in 
respect or by means thereof, or when such 
an offence bas been committed and the 
offender is not known or cannot be found, 
the Collector may order confiscation of 
such thing and of any other thing or 
animal found or used therewith which: is 
liable to confiscation as provided by section 
72, sub-section (1): 


anything 
y g 


Provided that no such order shall be 
made until the expiration of one month 
from the date of seizing the thing or 
animal in question or without hearing 
the person (if any) claiming any right 
thereto, and the evidence (if any) which 
he produces in support of his claim: 


Provided further that if the thing in 
question is liable to speedy and natural 
decay, or if the Collector is of opinion 
that the sale of the thing or animal in 
question would be for the benefit of its 
owner, the Collector may at any time 
direct it to be sold; and the provisions of 
this section shall, so far. as may be, apply 
to the net proceeds of such sale. 


74, Any excise cflicer specially em- 
powered by the Local 
Government in that 
behalf may accept from 
any person whose license, permit or pass 
is liable to be cancelled or suspended under 
clause (a) or clause (b) of sub-section (1) of 
section ‘34, or who is reasonably suspected 
of having committed an offence punishable 
under stction 64 or section 68,a sum of 
money not exceeding two hundred rupees 
in lieu of such cancellation or suspension, 
or by way of ccmposition for the offence 


Power of excise 
officers to compound 
offences. 


fact IV 


which may have beon committed, as the 
case may be; and inall cases whatever 
in which any property hasbeen seized as 
liable to confiscation under this Act may 
release the same on payment of the value 
thereof as estimated by such officer. 


On the payment of such sum of money 
or such value, or both, as the case may 
be, to such officer, the accused person, if in 
custody, shall be discharged, the property 
seized shall be- released and no further 
proceedings shall be taken against such 
person or property. 


CHAPTER XI. 


MISCELLANEOUS. 


75, Nothing in the foregoing provisions 

of this Act, applies to 

the import, manufacture, 

possession, sale or supply 

of any bona fide medicated article for me- 

dicinal purposes by medical practitioners, 

chemists, druggists, apothecaries or keepers 

of dispensaries, except in so far as the 

Local Government may by notification’so - 
direct. 


Exception of me- 
dicated articles. 


76. The Local Government may, by 
notification and subject 
to such conditions as it 
may think fit to prescribe, 
exempt any person or 
class of persons, or any 
excisable article, wholly 
or partly, from the operation of all or any 
of the provisions of this Act or of all or 
any ofthe rules made under this Act, 
either throughout the United Provinces or 
in any specified area comprised therein or 
for any specified period or occasion. 


Power of Local 
Government to ex- 
empt persons and 
excisable articles 
fromthe provisions 
of this Act. 


made and notifications 
issued under the Act 
shall be published in the 
Gazette, and shall have 
effect as if enacted in 
this Act from the date of such publication 
or frem such other date as may te specitied 
in that behalf, ° 


77. All rulcs 


Publication of 
rules and notifica- 
tions. 
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78. (1) No suit shall lie in any Civil 
T Court against the Sec- 
retary of State for India 
in Council or any officer 
or person for damages for any act in good 
-fatth done, or ordered to be done, in pursu- 
ance of this Act or of any other law for the 
time being in force relating to the excise 
revenue. 


Bar of 
suits. 


certain 


(2) No Civil Court shall try any suit 
which may lawfully be 
brought against the Sec- 
retary of State for India in Council in 
respect of anything done, or alleged to 
bave been done, in pursuance of this Act, 
unless the suit is instituted within six 
months, after the date of the act complain- 
ed of, 


79. Any power conferred by this Act on 
the Chief Revenue 
Authority may be ex- 


Limitation of suits. 


Powers of Chief 
Revenue Authority 


exercisable from ercised from time to 
timo to time, time as occasion re- 
quires. 
e 
e 
e 
e 
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SCHEDULE. 
(See section 2.) 


ENACTMENTS REPEALED. 





Year. Short title. Extent of repeal. 


IH 
D 
A 
E 
= 
z 





Acts OF THE GOVERNOR-GENERAL 
IN COUNCIL. 





1863 | XIV | The Excise (Spir-| The whole so far as 
its) Act, 1863. it affects the Unit- 
ed Provinces. 
1894 | VIII | The Indian Tariff Section 6 so far as it 
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An Aet to consolidate and amend the 
Eveise Law in force in astern Beagal and 
Assam. 


WHEREAS, itis expedient to ‘consolidate 
and amend the law in force in Eastern 
:Bengal and.Assam relating to the import 
export, transport, manufasture, sale and 
possession of intoxivating liquor and of in- 
toxicating drugs; Itis hereby enacted as 
folleivs:— | 


“CHAPTER I. 


PRELIMINARY. 


1. (1) This Act imay be.called “The 
Eastern Bengal and 
Assam Excise Act, 1910.” 


(2) It shall come into force on such date 
as the Local Govern- 


| ee ment may by notification 
appoint in this behalf, 
e 


Short title. 


Commencement, 
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(3) It extends to the whole of Eastern 
Bengal and Assam, ex- 
. ceptthe Dibrugarh Fron- 
tier Tract in the Lakhimpur district, the 
Mikir Hills Tracts in the Nowgong and 
Sibsagar distrieis, the North Cachar sub- 
division of the Cichar district, and the ` 
districts of the Garo Hills, the Khasi and 
Jaintia Hills, -tho Naga Hills, the Lushai 
Hills, and the Chittagong Hill ‘Tracts. 


(4) The Local Government may by 
notification extend to any of the said ex- 
c:pted tracts and districts, or any part 
thereof, all or any of the provisions of 
this Act, and may modify the provisions 
so extended or restrict their operation in 
such manner asit thinks fit. 


Extent, 


2. The enactments mentioned in the 
schedule are hereby re- 
pealed to the extent 
specified in the third 


Repeal of enact- 
ments. 


column thereof. 


“3. In this Act, unless there is any- 
= thing repugnant in the 

Delimbona,; subject or contest,— 

(1) “ Beer ” includes ale, stout, porter 

and all other fermented 


G Boeri liquor usually made from 

malt. 

(2) “ Board” means the Board of 
Revenue for Eastern 


“ n 1 
Bosra; Bengal and Assam. 


(3) “To bottle” means to transfer liquor 
from a cask or other 
vessel to a bottle or 
other receptacle, whether any process of 
rectification be employed or not, and in- 
cludes re-bottling. 


“ To bottle.” 


(4) “Collector ” includes the District 
Collector and in any 
provision of this Act in- 
cludes also any officer whom, the Local 
Government may, by notification, declare 
or appoint to be a Collector for the pur- 
poses_of that provision, 


“ Collector.” 
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(5)-“ Denatured ” means effectually and 
Tipit or permanently rendered 
' unfit for human con- 


sumption. 


(6) “ District Collector” means“ the 
chief officer in charge 
-of the revenue adminis- 
tration of a district. 


9 District Col- 
lector.” 


(7) “ Excisable article” means any 


© Bxeisable quer or intoxicating 
article.” f drug as defined . by -or 
Boats - under this Act.- : 


(8) “ Excise Commissioner” means the 
cfiicer appointed by the 
Local Government under 
section 8, sub-section (2), 


“ Excise Com- 


missioner.” 


clause (a). 


(£) “ Excise Officer ” means a Collector 
“ Excise Officer.” or any officer 9 other 
* person appointed -or..in- 
vested with powers under section 8. 
La 
.. {10) “Excise: revenue ” means revenue 
derived or derivable from 
any duty, fee, tax, penal- 
ty, payment (other than a fine imposed 
by a Court of Law) or confiscation imposed 
or ordered under the provisions’ of - this 
Act, or any other law for the time being 
in force relating to liquor or intoxicating 
drugs. # eo 


“Excise Revenue.” 


(11) “ Export” means to take: out of 


fa the territories to which 
ve this Act appliés.; ` 

(12) “Import” means to bring into the 

territories to which this 

Act applies. i 


“ Import.” - 


(18) “ Intoxicating drug” means— 


“Tn toxicating 
drug.” 


(a) all the products or preparations 
of the hemp plant (Cannabis sativa) 
ordinarily known under the names 
of ganja, bhang or siddhi-and 
charas, l 


[aor I 


(0) every admixture of, and every 
_ intoxicating drink made from, any 
such product or preparation, 


(c) cocaine, and every preparation and 
admixture thereof, and 

(d 
(d) any other intoxicating drink or 
substancë which the Local Go- 
vernment may specify in this 
behalf by notification, and every 
preparation or admixture of the 

same, ~- 

but does not include opium or anything 
which is included in “ opium ” as defined 

in the Opium Act, 1878. . 


“(14) “ Liquor ” means intoxicating liquor 

„and includes all liquid 
‘~~ 66nsisting of or contain- 
ing alcohol ; also tari and pacliwai in any 
form ; ‘and “any substance which the Local 
Government may by notification declare 
to be liquor for the purposes of this Act. 


(15) 


“ Manufacture.” 


_ © Liquor.” 


“ Manufacture ” includes every 
process, whether natural 
or artificial, by which 
any- excisable ‘article ‘is produced or pëd- 
pared, also re-disti lation and every process 
for the rectification, flavouring, blending, 
or colouring of liquor. `` 


_{10) “ Pachwai” means any fermented 
es rice, millet, or other 
grain,- whether mixed 
or not, and any liqaid 
whether diluted or 


“ Pachwai.” 


with any liquid 
obtained therefrom, 


undiluted, but does not include beer. 


(17) “ Place” includes a house, building, 
“Place” shop, tent, vessel, raft, 
` and vehicle. 


(18) Expressions referring to “ Sale ” 

gate?” include any transfer 
4 ` otherwise than by way 
of gift. ; - 


(19) “ Spirit” means any liquor con- 
E taining alcohol, obtatiied 
ae ~ by distillation, whether 


it is denatured or not, ` 
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(20) “Tari” means juice, whether ` 


part” fermented or unferment- 
i ed, drawn from any kind 
of ‘palm tree. 
21) “ Transport ” means to move from 
a“ Transpcrt.” one place to another with- 
in the territories to which 


this Act applies. 


4. The Local Government, with the 


Power to define previous sanction of the 


“Country liquor” Governor-General in 
“ . . 3 . 

nad 5 eres Council, may ‘by noti- 

‘quer, respectively. foation declare what, 


for the purposes of .this Act, shall be 


deemed to be “ Country liquor” and 
“ Foreign liquor,” respectively. 
5. The Local Government may, by 


notification, declare what 


« sopera to defne shail be deemed to be 
8 a s ganja, bhang, siddhi or 
charas. s 


6. The Board may by notification 
j declare,” with respect 
either to the whole of 
the territories-to which 
this Act applies or to any local area com- 
prised therein, and as regards purchasers 
generally or any specified class of pur- 
chasers, and generally or for any specifi- 
ed, occasion, what quantity of any ex- 
cisable article shall, for the purposes of 
this Act, be the limit of sale by retail 
and of sale by wholesale, respectively. 


7. Save as is provided in section 2 
and in tho schedule, 
nothing contained in this 
Act shall affect the pro- 
visions of the Cantonment Act, 1889, the 
Sea Customs Act, 1878, or the Indian 
Tariff Act, 1894, or any rule or order made 


under the said Acts. 


CHAPTER II. 
ESTABLISHMENTS AND CONTROL, 


8. (1) Within a district the administra- 
tion of the Excise Depart- 
ment* and the collection 
of the excisé revenue 
shall: be under the 
charge of the District 


Wholesale 
retail sale, 


and 


Saving of certain 
enactments, 


Appointment of 
officers, and the con- 
ferment, with- 
drawal and delega- 
tion of powers. 


Collector, ¢ 
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(2) The Local Government may by 
notification applicable to the whole of the 
territories to which this Act applies or to 
aay district or local area comprised therc- 
in,— 


(a) appoint an offcer who shall, sub- 
ject to the control of the Board, 
have the control o£ the administra- 
tion of the Excise Department 
and of the collection of the excise 
revenue ; 


(b) appoint any person other than the 
District Collector who shall, sub- 
ject to the control of the District 
Collector, exercise all or any of 
the powers and perform all or 
any of the duties of a Collector 
under this Act, or any other law 
for the time being in force re- 
lating to the excise revenue ; 


(c) appoint officers of the Excise 
Department of such classes and 
with such designations, powers 
and duties under this Act as the 
Local Government may think fit; 


(d) order that all or any of the powers 
and duties assigned to any officer 
under clause (c) of this section 
shall be exercised and performed 
by any Government officer or any 
other person ; 


(e) delegate to the Board all or any of 
its powers under this Act; 


(7) withdraw from any officer or person 
all or any of his powers or duties 
under this Act; 


(g) authorise— 


(i) the Board to delegate to the Excise 
Commissioner, and also in such 
cases and such matters as the 
Local Government may specify 
toa Commissioner of a Division; 


(ù) the Excise Commissioner, and in 
such cases and such matters as 
the. Local Government may 
specify, a Commissioner of a 
Division, subject to the con- 


6 INDIAN CASES. 


trol.of the Board, to delegate 
to Collectors, and 


(iit) Collectors, subject to the con- 
trol of the Excise Commissioner 
and the Board, to delegate to 
subordinate officers, 

subject to such conditions and restrictions 
as may be prescribed by any rules made 
-under section 36, sub-section (2), clause (a), 
any powers conferred upon, or delegated 
to, or exercise in respect of the excise reve- 
nue by the Board, the Excise Commissioner, 
Commissioners of Divisions and Collectors, 
respectively, by or under the provisions of 
ihis Act or of any other law for the time 
being in force relating to. excise. 


9. (1) In all proceedings under this Act 
Control. Appeal the Excise Commissioncr 
and Revision. and the Commissioner of 
the Division shall he subject to the control 
of the Board, and the Collector shall be 
subject to the control of the Excise Com- 
missioner and the Board, and shall also, in 
such cases and such matters as the Local 
Government may specify, be subject to the 
control of the Commissioner of the Division. 
“ (2) Orders passed under this Act or under 
any rule made hereunder, shall be appeal- 
able as follows in manner prescribed by 
“such rules as the Local Government may 
make in this behalf: — 


. (a) to the District Collector, any order 
passed by a Collector other than 
the District Collector; 

(b) to 


: such cases and 


the Excise Commissioner, or, in 
such matters as 


ihe Local Government may specify. - 


to the Commissioner of the Divi- 
sion, any order passed by the Dis- 


trict Collector; and 


(c) to the Board, any order passed by 
the Excise Commissioner or by the 
Commissioner of a Division. 


_ ($) In cases not provided for by clauses 
(a), (b) and 
passed under this Act or under any rules 
made hereunder shall be appealable in such 
cases and to such authorities as the Local 
Government may declare by rules made in 


this behalf. 


(ce): of sub-section (2) orders. . 


[act I 


(4) The Board, the Excise Commissioner 
the Commissioner of the Division (in such 


“eases and such matters as the Local Govern- 


ment may specify), or the District Collector 
may call for the proceedings held by any 
officer or person subordinate to it or him or 
subject to its or his control and pass such 
orders thereon as it or he may think fit, 


CHAPTER IIT. 
Import, Export AND TRANSPORT. 


10, (1) No Excisable article shall bo 


Restrictions onim- im ported unless— 


port, 


(a) the Local Government has given 
permission, either general or special 
for its import; 


(2) such conditions (if any) as the 
Local Government may impose 
have been satisfied;. and 


(c) the duty (if any) imposed under 
section 21 has been paid or a bond 
has been executed for the’ payment 
thereof. 


(2) Sub-section (1!) ‘shall: not apply to 
any article which has been imported into 
British India and was liable, on such im- 
portation, to duty under the Indian Tariff 
Act, 1894, or the Sea Customs Act, 1878. 


13) Clauses (a) and (b) of sub-section 
(1) shall not apply to liquor manufactured 
in British India and déclared under section 
4 to be foreign liquor. 


11. No excisable article shall be ex- 
p-rted or transported 


Restrictions on unless— 


export and trans- 
port. 


(a) the duty GE any) imposed under 


4 section 21, or : 


(b) if the article was previously import- 
ed, the duty (if any) imposed on 
its importation under the Indian 
Tariff Act, 1894, or. the Sea 
Customs Act, 1878, 

has been paid or à bond has been -executed 
for the payment thereof ; 
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Provided that the Board may, subject to 
suck conditions (ifany as it thinks fit to 
impose, exempt any exciseable article from 
the provisions of this section. 


, “429. The Local Government may, by 
oer notification— 
Prohibition of im- - 
‘port, export or 


< transport, 


(a) with the sanction of the Governor 
General in Council, prohibit the 
import or export of any excisable 
article into or from the territories 


to which this Act applies or any” 


part thereof, or < 
` (b) prohibit the transport of any ex- 
ciseable article. < 


- 18. No excisable 


article excceding such 


: quantity as the Local 

- Tasses for import (tovernment may pres- 
export or transport. z aot 

ie cribe by notification, 


either generally for the whole of the 
territories to which this Act applies or for 
‘any local area comprised therein, shall be 


imported, exported or transported, except - 


under a pass issued under the provisions 
“of the next following section: 

Provided that in the case of duty-paid 
foreign liquor other than denatured spirit 
such passes shall be dispensed with, unless 
the Local Government shall, by notification, 

‘ otherwise direct with respect io any local 
area. 


14. Passes for the import, export or 
transport of  exciseble 
articles may be granted 
by the Collector or by an officer specially 
authorised by the Excise Commissioner in 
that behalf. 
Such passes may be either general for 
, definite periods and specified kinds of ex- 
cisable articles or special for specified occa- 
“sions and particular consignments only. 
Ai CHAPTER IY. 
MANUFACTURE, POSSESSION AND SALE, 


15. <1) Except under the authority and 
in accordance with the 
terms and conditions of 


` Grant of passes. 


Manufacture and 


preparations for ps é 
manufacture per- a license granted in that 
mitted only under behalf by the Collector 
license. e or by the Excise Com- 
missioner—* 

°, ë N 
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(a) no excisable article shall be manu- 
factured ; 


(b) no hemp plant (Cannabis sativa) 
shall be cultivated or collected ; 


(e) no liquor shall be bottled for sale; 


(d) no distillery or brewery shall be 
constructed or worked ; and 


(e) no person shall use, keep or have 
in his possession any materials, 
still, utensil, implement or ap- 

paratus whatsoever for the purpose of manu- 
facturing any excisable article other than 
tari: 

Provided that nothing in clause (e) shall 
apply to tari which may lawfully be sold 
nnder clauses (b) to (e) of proviso (4) to 
section 18. 

(2) Unless and until the Local Govern- 
ment shall by notification issued under 
sub-section (3), direct otherwise, nothing in 
clause (a) of sub-section (1) shall apply 
to— 


(i) tari intended to be used solely for 

` the manufacture of gur or 
molasses, 

(ii) tart intended to be ‘used solely for 
the preparation of food for do- 
mestic consumption, and not as an 
intoxicant or for the preparation 

. of any intoxicating article or of 
any article for sale, and 

(ii) tari up to a limit of four seers 
for the domestic consumption of 
the person. in possession of tho 
treo from which it is drawn. 


(3) Notwithstanding anything contained 
in sub-section (2), the Local Government 
may by notification prohibit the manufac- 
ture of fari by any person or class of 
persons either throughout the territories to 
which this Act applies, or in any local 
area comprised therein, cither ‘absolutely or 
Subject to such conditions as it may pres- 
cribe. 


16. The Excise Commissioner, with the 
sanction of the Board, 
may— 


- Establisment ` or 
lie nsing of distil- 
leries, breweries, 
and warehouses, 


æ- 


(a) establish a distillery, in which 
spirit may be manufactured un- 
dera license granted under sec- 
tion 15, sub-section (1), on such 
conditions as the Local Govern- 
ment thinks fit to impose; 


discontinue any distillery so es- 


b 
© tablished; 


(e) license, on such conditions as the 
Local Government thinks fit to 


impose, the construction and 
working of a distillery or brew- 
ery; 


establish or license a warehouse 
wherein any exciseable article 
may be deposited and kept with- 
out payment of duty; and 


(d) 


e) discontinue .any warchouse so 


established. 
17 (1) No person shall have in his 


_ Limit of posses- possession any quantity 


nion with esthi ol any excisable article 
ronib“ . Q 
pions an special in excess ef such quan- 


cases, tity as the Board may, 
under section 6, declaro to be the limit 
of sale by retail, except under the authority 
and in accordance with the terms and 
conditions of— 

(Q a license for the manufacture, 
sale or supply of such article, 
or, 
in the case of intoxicating drugs, 
a license for. the cultivation or 
collection of the plants from which 
such drugs were produced, or 
(iz) a permit granted by the Collec- 

tor in that behalf. 

(2) Nothing in sub-section (1) shall 
apply to— 

(a) any foreign liquor other than 
denatured spirit in the possession 
of any common carrier or ware- 
houseman, as such, or 


(it) 


any foreign liquor lawfully 
procured by and in the posses- 
sion of any person for his own 
. ` bona fide private consumption 
and not for sale, or 


(b) 


INDIAN CASES. 
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(© tari intended to be used solely - 
for the manufacture of gur of 
molasses, or ; 


(d 


NGA 


tari intended to be used solely 
for the preparation of food for 
domestic consumption, and no? 
as an intoxicant or for the pre- 
paration of any intoxicating 
article or of any article for 
sale. 


(3) Notwithstanding anything contained 
in sub-sections (1) and (2), the Local 
Government may by notification pro- 
hibit the possession by any person or 
class of persons either throughout tho 
whole of the territories to which this 
Act applies, or in any local area comprised 
therein, of any excisable article, either 
absolutely or subject to such conditions 
as it may prescribe. 


18. No excisable article shall be sold 
except under the author- 
ity and in accordance 
with the terms and con- 
ditions of a license 
granted by the Collector or the Excise 
Commissioner in that behalf: 


Prohibitions of 
sale without license, 
and the exceptions 
to such prohibition. 


Provided as follows:— 


(1) a license for sale in more than 
one district shall be granted 
only by the Excise Commissivner 
or by a Collector specially autho- 

_rised by the Excise Commissioner 
in this behalf; 


(2) on such conditions, as may be 
determined by the Board, a li- 
cense for sale granted under the 
Excise law in force -in another, 
province may be ,deemed to be 
a license granted under this 
Act; ar 


(3) a person licensed to cultivate 
or collect the plant; from which 
an intoxicating drug is produced, 
may sell without a license those 
portions of the plant, from which 

. ihe intoxicating drug is manu- 
factured or produéed, to any per- 
son licensed under ethis Act .to 


or. 19101 


deal in the same, or to any 
officer whom the Excise Commis- 
sioner may prescribe; 


- (4) nothing in this section applies 
to— 


(a) the sale of any foreign liguor 
lawfully procured by any per- 
son for his private.use and 
sold by him or on his» behalf 
or on behalf of his representa- 
tive in interest upon his quit- 
ting a station or after his 

- decease, 


(b) the sale of tart lawfully possessed 
by a person in possession of 
the tree from which it was 
drawn toa person licensed un- 
der this Act. to manufacture or 
sell tari, 


(c) the sale of tari lawfully posses- 
sed and intended to be used 
solely for the manufacture 
of gur or molasses, 


(d) the sale of tari lawfully possessed 
and intended to le used solely 
for the preparation of food for 
domestic consumption, and not as 
an intoxicant or for the pre- 
paration of any intoxicating 
article or of any article for sale, 
and 


(e) the sale oftari lawfully possess- 
ed and intended to be used in the 
manufacture of bread to’a per- 

' ` sor holding a permit to use tari 
for the purpose of making 


bread, 


19. The Local Government may grant 
to any person, on such 


‘Exclusive privi- A 
conditions and for such 


lege of manu- É 3 
fgețure and sup- pericd as it may think 
ply. fit, the exclusive privi- 


lege of manufacturing or of supplying to 
licensed vendors or of manufacturing and 
supplying to licensed vendors any country 
liquor or ‘intoxicating drug within ‘any 
specified local area. 


No grantee ef any. exclusive privilege 
under....this e section .. shall .. exercise, -the 
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same until he has received a license in 
that behalf from the Excise Commis- 
sioner. 


20. Within the limits of any Military 
| Manufacture anq Cantonment, and within 
such distance from those 
limits as the Local 
Government in any case may prescribe, no 
license. for the manufacture or sale of 
liquor shall be granted, except with the 
previous consent of the Commanding 


Officer. 


sale in or near Can- 
tonments. 


CHAPTER V. > 
DUTIES AND I £ES. 


21. A duty, at such rate or rates as the 
Local Government may 
direct, may be imposed, 
either generally or for 
any specified local area, onany excisable 
article— 


Duty on excisable 
articles. 


(a) imported; or 
(b) exported ; or 
(0) transported ; or 


(d) manufactured, cultivated or col- 
lected under any license granted 
under section 15 ; or 


(e) manufactured in any brewery or 
distillery licensed or established 
under section.16 ; 


- Provided as follows -— 


(1) Duty shall not be so imposed on 
any article which has been im- 
ported into British India and 
was liable on such. importation to 
the payment of duty under the 
Indian Tariff Act, 1694, or tho 
‘Sea Customs Act, 1878. 


(2) Unless the Local Government, 
with the previous sanction of the 
Governor-General in Council, 
otherwise directs, the duty on 
beer or denatured spiyit manu- 
factured in India shall be equal 


to the duty to which like 
liquor imported into Britjsh 
. India by sea, is. liable under 
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the Indian Tariff Act, 1894, 
or the Sea Customs Act, 1878. 
Eaplanation—Duty may be imposed 
under this section at different rates ac- 
cording to the places to which any excis- 
able article is to be removed for consumption, 
or according to the varying strengths and 
quality of such article. , 


22. Subject to such rules regulating 
the time, place and man- 
ner, as the Local Govern- 
‘ment may prescribe, any 
duty imposed under section 21 may be 
Jevied as follows :— - 


Method of levy of 
duty. 


(a) in the case of excisable articles im- 


ported,— 

(i) either in the territories to which 
this Act applies or in the 
province or territory from 
which the article is import- 
ed, or 

(ii) upon issue for sale from a 


warehouse established or licens- 
ed under section 16, clause (d); 


(b) in the case of excisable articles 
exported,— 


in the ‘territories to which this Act l 


applies or in the province or 
territory to which the article is 
exported ; 


(e) in the case of excisable articles 
transported, — 


(ù in the district from which the 
excisable article is transport- 
ed, or 


(ii) upon issue for sale from a ware- 


house established under sec- 
tion 16, clause (d) : 
(d) in the case of intoxicating 
drugs,— 


(i) as a rate assessed on the area 
«covered by a license granted 
under the provisions - of sec- 
tion 15, sub-section (1), clause 


. . (b), or on the. quantity or out- 
turn of the crop cultivated 
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or collected under such 


license, or 


(ii) as a rate charged upon the 
quantity produced or manu- 
facturcd under a license grant- 
ed under the provisions of sec-* 
tion 15, sub-section (1), clause 
(a), or issued from a ware- 
house established or lieensed 
under section 16, clause (d) ; 


(0) in the case of spirit or beer manu- 
factured in any distillery or brew- 
ery established or licensed under 
section 16,— 


(i) as a rate charged upon the 
quantity produced in or issued 
fromthe distillery or brewery, as 
the case may be, or issued from 
a ware-house established or 
licensed under scction 16, clause 
(d), or 

(ii) asa rate charged in , accordance 
with’ such scale of equivalents 
calculated on the quantity of 
materials used or by the degree 
of attenuation of the wash or 
wort, as the case may be, as the 
Local Government ‘may pres- 
cribe : 


- Provided that, where payment is made 
upon issue of an excisable article for sale 


from a warehouse established or licensed - 


under section 16,-clause (d), it shall be at 
the rate of duty in force in respect of such 
article on the date of issue from such ware- 
house. i f 


23. Instead of, or in addition to,.any duty 
leviable under this cap- 
of exclusive privi- ter, the Local Govern- 
lege. ment may accept pay- 
ment of a sam in consideration of the grant 
of any exclusive privilege under section }9: 


CHAPTER VI. 
_ LICENSES, PERMITS AND Passxs, 


Pay ment for grant 


24. Every license, permit or pass grant- 

+. f ed under any section 

Existing license, 
etc. 


and Lieensing Act, 
1878, and in forceat the commencement of, 


of the Bengal Excise’ 


sion shall be #inal, 
A : 


or 1910] 


this'Act, shall be deemed to have been 
granted under the corresponding section of 
this Act, ard shall (unless previously can- 


eclled, suspended or surrendered under this’ 


Chapter) remain in force for the period for 
avhich it was granted. . 

25. Every license, per mit or pass granted 
‘Form and condi. under this Act, 
ticos of licenses, 
elc: 


(a) shail be granted— 
(i) on payment of such fees, if any, 
(ii) for such period, and 


(iii) subject to such restrictions and 
cn such conditions, and 


(b) shall be in such form and con- 
tain such particulars, as the 
Board, subject to any rules 
made under section 36, sub-sec- 
tion (2), clause (g), may direct 
either generslly or in any parti- 
cular instance in this behalf: 


Provided that no fee shall be charged for 
any permit granted under section 17 for the 
possession of ‘an excisable “article for bona- 
fide private consumption or use. 


26. Even person taking ~out a license 
under this Act may be 


Counterpurt ag- A 
reement and secu- required - to execute a 
rity. counterpart agreement in 


conformity with the tenor of his license, and 
to give such security, by way of deposit or 
otherwise, for-the performance of bis agree- 
mentas the authority granting the license 


may require. 
. . 


27. (1) No license granted under this 
«Technical defects, Act shall be deemed to 
and be invalid by reason 

merely of any technical 
defect, irregularity or omission in the li- 
cense or inany proceedings taken prior to 
the grant thereof. ` 


irregularities, 
omissions. 


(2) The decision of the Board as to what 
is a technical defect, irregularity or omis- 


ACTS OF THE E. B. AND ASSAM LEGISLATIVE COUNCIL. 


li 


28. Before licenses aro granted in any 
year for the retail sale 
of any excisable article 
the Collector shall take 
such measures, in accordance with rules to 
be made by the Local Government in this 
behalf, as may best enable hiin to ascertain 
local public opinion in regard to the licens- 
ing and location of shops. 


Ascertainment of 
local opinion, 


29. (1) Subject to such restrictions as 
the Local Government: 
may prescribe, theauthor- 
ity who granted any li- 
‘cense, permit or pass 
under this Act may cancel or suspend the 
same— 


Cancellation or 
suspension” of Ji- 
censes, etc., in cer- 
tain cases, 


(u) if any duty or fee payable by the 
holder thereof be not duly paid ; or 


(0) in the event of any breach by the - 
holder thereof or by his servants, 
or by any one acting on his behalf, 
with his express or implied per- 
mission, of any of the terms or 
conditions of such license, permit, 
or pass; or 


(e) if the holder thereof is convicted 
of any offence ‘punishable under 
this Act or any other law for the 
time being in force relating to 
_Tevenue, or of any cognizable and 
non-bailatle offence, or of any 
offence punishable under the Mer- 
chandise Marks Act, 1889, or 
under sections 482 to 489 of the 
Indian Penal Code; or 


(d) if the holder thereof is punished 
for any offence referred to in 
clause 8 of section 167 of the Sea 
Customs Act, 1878; or 


(e) at will, if the conditions of the 
license, permit or pass provided 
for such cancellation or suspen- 
sion. 


(2) When a license, permit or.pass held 
by any person is cancelled under clauses 
(a), (b), <c) or (d) of sub-section (1), the 
authority aforesaid if subordinate to, or 
subject to the control of, the- District Col» 
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lector, may with the sanction of the District 
Collector, or, if himself the District Col- 
lector, with the sanction of the Excise Com- 
missioner, cancel any other license, permit 
or pass granted to such person within the 
same district under this Act or under any 
other law for the time being in force relat- 
ing to excise revenue or under the Opium 
Act, 1878, and the Excise Commissioner 
may cancel any such license, permit or 
pass granted to such person in any district 
to which this Act applies. 


(3) The holder of a license, permit or 
pass shall not be entitled to any compensa- 
tion for the cancellation or suspension of 
his license, permit or pass under this section 
or tothe refund of any fee paid or depos it 
made in respect thereof : 


Provided that in cases of hardship the 
Excise Commissioner may grant such pay- 
ment of compensation or refund of fee or 
deposit as he may think fit. 


- 80. (1) Whenever the authority stated 
in section 29 considers 
licenses in other thata license should be 
cases. eancelled otherwise than 
under the provisions of that section, he shall 
remit a sum equal to the amount of the 
fees payable in respect thereof for fifteen 
days and may cancel the license either— 


Cancellation of 


(a) on the expiration of fifteen days’ 
notice in writing of intention to 
do so, or 


(b) ‘forthwith without notice. 


(2) I£ any license be cancelled under 
clause (b) of sub-section (1), the aforesaid 
authority shall, in addition to remitting 
such sum as aforesaid, pay to the licensee 
such further sum by way of compensation as 
the Excise Commissioner may direct. 


(3) When a license is cancelled under 
this section any fee paid in'advance ot de- 
posit made by the licensee in respect 
thereof shall be refunded to him, less the 
-amount, if any, due to Government. 


31. Any holder of a license granted 

Surrender of under this Act to sell an 

‘license. excisable article may 

surrender, his license on the expiration of 

-ono month’s notice in writing given by him 
e 


INDIAN CASËS. 


{acr I 


to the Collector of his intention to surrender 
the same and on payment of the fee payable 
for the license for the whole period -for 
which it would have been current but? for 
such surrender: 


Provided that, if the Excise Commissione 
is satisfied that there is sufficient reason for 
surrendering a license, he may remit to the 
holder thereof the sum so payable on sur- 
render and any fee paid in advance or any 
portion of such sum or fee: 


Provided also that nothing in this section 
shall apply in the case of a license held by 
the grantee of an exclusive privilege under 
section 19. th 


Fcplanation—In this section and in sec- 
tion 34, the words “holder of a license” 
include a person whose .bid, tender, or ap- 
plication for a license has been accepted by 
the Excise officer empowered to grant such 
license, although such person may not in 
fact have-received the license. 


32. No person to whom a license has 

No right to re- been granted under this 
newal. Act shall have any claim 
to the renewal of such license, or, save 
as is provided in section 30, any claim 
to compensation on the determination 
thereof. ; 


OHAPTER VII. 
GENERAL PROVISIONS. 


38. Every person who manufactures or 

Measures, weights sells any excisablearticle 
and instruments. under a license granted 
under this Act— . 


(a) shall supply himself with such 
measures, weights and instruments 
as the Local Government may pre- 
scribe, and shall keep the sanie in 
good condition; and 


(b) on the requisition of any Excise 
Officer dúly empowered in that 
behalf, shall at any time measure, 
weigh or,test any excisable article 

in his possession im such mannye 

ag such officer may require, , 


or 1910] 


84. If any person to whom an ex- 
clusive privilege has been 
granted under section 19, 
or any holder of a license 
granted under this Act makes default in 
payment of any sum payable in respect of 
Sach privilege or license or in complying 
with any -other condition 
Collector may take such’ privilege-or the 
| grant expressed in such license under 
management, or may re-sell such privilege 
or. grant at the risk and loss of the de- 
faulter. 


Departmental ma- 
nagement and re- 
sale. 


85. All excise revenue, including any 
loss that may accrue 
when, in consequence of 
default, a privilege or grant has been taken 
under management or re-sold by the Col- 
Iéctor under section 34, and all amounts 


Recovery of dues. 


due to Government by any person on ac- - 


count of-any contract relating to the excise 
revenue, may be recovered from the person 
` primarily liable to pay the same or from 
his surety (if any) by distress and sale of 
his moveable property, or as arrears of 
land revenue, or in the manner provided 
for the recovery of public demands by any 
law for the time being in force. 


36. (1) The Local Government may 


Power of Local Make rules for the pur- 
Governmenttomake pose of carrying out the 
rules, 


provisions of this Act or 
any other law for the time being in force 
relating to the excise revenue, 


(2) In particular and without prejudice 
to the generality of the foregoing pro- 
vision the Local Government may make 
rules— . 


(a) regulating the delegation of any 
powers by the Board, the Excise 

- . Commissioner, Commissioners of 
Divisions and Collectors under sec- 

tion 8, sub-section - (2), clause (g); 


(b) prescribing the powers, duties, 


subordination and control of officers ` 


of the Excise Department ; 


(e) regulating appeals and ‘revisions ; 
and, in particular— 


thereof, the 
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(i) declaring the cases in which and 


authorities 


to whom appeals 
shall lie under sub-section (3) 
of section 9 ; 


(ii) prescribing the time and manner 


(iii) 


(d) regulating 


for presenting appeals, and the 
procedure for dealing with ap- 
peals under sub-section (2) and 
under sub-section (3) of section 
9; and 


declaring, in cases not provided 
for by the Act, the Excise 
officers or classes of Excise 
officers who shall for the pur 
poses of sub-section (4) of sec- 
tion 9, be subordinate to, or 
subject to the control of, the 
several authorities specified in 
that sub-section. 


the import, export, 


transport, or possession of any 
excisable article ; 


(e) regulating the manufacture, supply, 


storage or sale of 


any excisablo 


article ; and in particular regulat- 
ing— 


(i) the erection, inspection, supervi- 


sion, management and control 
of any place for the manu- 
facture, supply, storage or salo 
of any such article, and tho 
fittings, implements and ap- 
paratusto be maintained therein ; 


(i) the’cultivation of the hemp plant 


(iii) 


(wv) 


(Cannabis saiiva), the collection 
of the spontaneous growth of 
such plant, and the preparation 
of any intoxicating drug from 
such growth ; 


the tapping of tari-producing 
trees and the drawing of tari 
from such trees ; 


the bottling of liquor for sale. 


(f) regulating the deposit of excisable 
articles in warehouses* and the 
removal of such articles from 
warehouses, distilleries or bree 

. Werles ; . = 
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(g) regulating the periods for which 


and the persons to whom-licenses 
for the sale of any excisable article 
may be granted and-providing for 
the selection of sites at which 
shops may be opened ; 


(h) prescribing the procedure to be 
followed and the matters to be 
ascertained before any license for 
such sale is granted in any local 
area ; 


(i) prescribing in the case of any ex- 
cisable article the + manner in 
which the duty on such article 
shall be levied ; | 


(j) prescribing the scale of fees or the 
manner of fixing the fees payable 
in respect of any privilege, license, 
permit or pass or in respect of 
the storing of any excisable 
article ; 


(k) prescribing the time, place and 


manner of payment of any duty 


or fee ; 


(l) prescribing the restrictions under 
and the conditions on which any 
license, permit or pass may be 
granted, and in particular provid- 
ing for— 

(i) the prohibition of the admixture 
with any excisable article of 
any foreign substance ; 


(ü) the regulation or prohibition of 


the reduction of liquor by a | 


licensed manufacturer or licensed 


vendor from a higher to a. 


lower strength ; 


(ii?) the fixing of the strength, price 
or quantity in excess of or 
below which any excisable 
article shall not be supplied, 
sold, or kept or exposed for 
sale, the fixing of the quantity 
in excess of which denatured 
spirit shall not be possessed, and 


the fixing of a standard of ` 


quality for any excisable article; 


fact I 


(iv) the regulation or prohibition of 


the employment by the license- , 


holder of any person or class of 
persons in or upon his business 
premises during business hours 
or to assist him in his business 
in any capacity whatsoever ; 


(v) the specification of the persons 
or classes of persons to whom 
any excisable ‘article may or 
may not be sold ; 


(vi) the prohibition of sale except 
for cash ; . 


(vii) the prevention of drunkenness, 
intoxication, gambling or dis- 
orderly conduct in or near the 
business premises of the license- 
holder and of the meeting or 
remaining of persons of bad 
character in such premises ; 


(viii) the fixing of the days and 
hours during which such pre- 
mises may or may not be kept 
open, and the closure of such 
premises on special occasions ; 


(iv) the specification of the nature 
of the premises in which any 
excisable article may: be sold 
and the notices to be exposed at 
such premises ; l 


(a) the accounts to be maintained 
and the returns to be submitted 
by license-holders ; and ` 


(wi) regulating or prohibiting the 
transfer of licenses; ~ 
(i) declaring the process by 
which spirit manufactured in 
British India shall be denatured ; 


(m) 


(ii) For causing such spirit to be 
denatured -through the ‘agency 
or undér the supervision of its 

” own officers ; 


qiii) for ascertainigg whether such 
spirit has been dgnatured ; 


a 


or 1910] 


providing for the destruction or 
‘other’ disposal of any excisable 
artic.e deemed to be unfit for use; 


regulating the disposal of confiscat- 
ed'articles ; : 


providing for the grant of expenses 
to witnesses ; 


regulating the power of Excise 
officers io summon. witnesses from 
a distance under the provisions of 
section 43 ; and 


(r) providing for the grant of compensa- 
tion to persons improperly arrest- 
ed and subsequently released by 
any Excise Officer under section 
43, and to persons charged before 
a Magistrate with offences under 
this Act and acquitted. 


Explanation.— Fees may be prescribed 
under sub-clause (j) at different rates for 
different classes -of exclusive privileges, 
licenses, permits, passes or storage, and for 
different areas, i à 


CHAPTER Vill. 


PREVENTION, DETECTION AND 


INVESTIGATION OF OFFENCES. 


87. The Excise Commissioner or a 
Inspectionof places Collector or any Excise or 
of manufacture and Police Officer, not below 
sale. e such rank as the Local 
Government may, by notification, prescribe, 
may enter and inspect at any time by day or 
by night any place in which any licensed 
manufacturer carries on the manufacture 
of or stores any excisable article and an 
place in which any excisable article is kept 
for sale by any licensed person and may exa- 
mine accounts and registers, -and examine, 
test, measure or weigh any messureé, weights, 
testing instruments, materials, stills, 
‘utensils, implements, apparatus or excis- 
able article found in such place, 
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38. Subject to such restriction as the 
Arrest, seizure and Loal Government may 
search without war- prescribe, any. of the 
rant, following persons, name- 


ly— 


(1) any officer employed in the Excise, 
Police, Salt, or Customs Depart- 
ments, or by a body of Port 
Commissioners, not below such 
rank as the Local Government may 
prescribe, 


(2) within such areas as the Local 
Government may, by notification, 
direct, such officers of the Land 
Revenue Department as may be 
specified in such notification, 


(3) any other person duly empowered, 
and 


in any public place, any Excise 
or Police officer, may— 


(4) 


(a) arrest without warrant any person 
found committing an offence pun- 
ishable under section 53 or sce- 
tion 54, 


(b) seize, detain and carry away any 
excisable or other article which 
he has’ reason to believe to be liable 
to confiscation under this Act, or 
any other law for the time being 
in force relating to the excise re- 
venue, and 


(c) detain and search any person upon 
whom and any vessel, raft 
vehicle, animal, package, recep- 
tacle, or covering in or upon 
which he may have reasonablo ` 
cause to suspectany such articlé 
to be. 


39. A Collector or Magistrate having 
reason to believe that an 
offence punishable under 
sections 50, 54, 55, 57 or 60 has Veen or is 
likely to be committed may— 


Issue of warrants. 


(a) issue his warrant for the ‘search of 
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any place in which he has reason 
to believe that any excisable 
article, still; utensil, implement, 
apparatus or materials, in respect 
of which such offence has been or 
is likely to be committed, are 
kept or concealed, and 


(b) issue his warrant for the arrest of 

`” any person whom he has reason 
to believe to have been or to be 
likely to be engaged in the com- 
mission of any such offence. 


AO. (1) A Collector or Magistrate may 
at any time search or 
direct a search to be made 
in his presence of any 
place for the search of 
which he is competent to issue a search- 
warrant under section 39. 


Search and arrest 
in presence of Col- 
lector or Magistrate. 


(2) A Collector or Magistrate may at 
any time arrest or direct the arrest in his 
presence of any person for whose arrest he 
is competent-at the time and in the cir- 
cumstances to issue a warrant under sec- 
tion 39, 


41. Any Excise or Police Officer, not 


below such rank as the 


Search, seizure 
and arrest, follow- Local Government may, 
ing -upon entry by notification, prescribe, 


without warrant, in having reason to believe 
emergent cases. vet i 

and having recorded 
the grounds of his belief that an offence 
under sections 53, 54, 55, 56, 57 or 60 
has been, is being, or is likely tobe com- 
mitted in any place, and thata search- 
warrant cannot be obtained without afford- 
ing the offender an opportunity of es- 
caping or of concealing evidence of the 
offence, may, at any time by day or night— 


(a) enter into and search such place ; 


(b) seize and carry away anything 
found therein which he bas reason 
to believe to be liable to confisca- 

* tion under this Act, and 


(c) detain and search and, if he thinks 
. . proper, arrest any person found in 
such place whom he has reason 
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to-believe ~to have committed any 
such offence as aforesaid. 


42. (1) A Collector may, without the 
order of a Magistrate, 
investigate any offence 
punishable under this 
Act which a Court having jurisdiction oyer 
the local area within the limits of such 
Collector’s jurisdiction would have power 
to inquire into or try under the provisions 
of Chapter XV of the Code of Criminal 
Procedure, 1898, relating to the place of 
inquiry or trial. 


Fower to investi- 
gate. 


- (2) Any other Excise Officer when 
specially empowered in this behalf by the 
Local Government in respect of all or any 
specified class of offences punishable under 
this Act may, without the order of a Magis- 
trate, investigate any such offence which 
a Court having jurisdiction over the local 
area to which such officer is appointed 
would have power to inquire into or try 
under the aforesaid provisions. 


48. (1) Any Collector or other officer 
empowered under the 
provisions of section 42, 
sub-section (2), having 
recorded in writing his reason for suspect- 
ing the commission of an offence which 
he is empowered to investigate, may exer- 
cise the powers conferred upon a Police 
officer making an investigation or upon 
an officer in charge of a Police Station 
by sections 160 to 171 of the Code of 
Griminal Procedure, 1898, and, as regards 
offences punishable under sections 53, 54, 
55, 56, 57 and 58 of this Act, the powers 
conferred upon such Police officers in respect 
of cognizable offences by the first clause of 
sub-section (1) of section 54 and by section 
56 of the said Code. 


Powers of inycs- 
tigating officers, 


(2) Subject to such restrictions as the 
Local Government may prescribe, a Col- 
lector or, with the previous permission 
of the Collector but not otherwise, any 
other officer specially empowered under 
‘section 42 may,» without reference to a 
Magistrate, and for reasdéns to be record- 
ed by him in writing, stops further pro- 

’ : ; ‘ 


LA 
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ceeding against any person concerned or sup- 
posed to be concerned in any offence which 


“he has investigated. 


(3) For the purposes of the provisions 
pf section 166 of the Code: of Criminal 
Procedure, 1898, the area to which an 
officer specially empowered under sec- 
tion 42, sub-section (2), is appointed 
shall be deemed to be a Police Station 
and such officer the officer incharge of such 
station. i 


(4) As soon asan investigation under 
section 42 has been completed, if it ap- 
pears that there is sufficient evidence to 
justify the forwarding of the accused to 
a Magistrate, the investigating officer, 
when he does not proceed under sub-sec~ 
tion (2) or under section 70, shall submit 
a report, which forthe purposes of sec- 
tion 190 of the Code of Criminal Procedure, 
1298, shall be deemed to bea Police re- 
port, in such form as the Local Gov- 
ernment may prescribe to a Magis- 
trate having jurisdiction to inquire into 
or try the case and empowered to take 
cognizance of offences on Police reports. 


44, (1) Articles seized and, unless security 
for their appearance be- 
fore the Collector be 
taken, persons arrested 
under the warrant of a Collector shall be 
produced before such Collector. 


Production of per- 
sous arrested or 
article seized. 


(2) Articles seized under the provi- 
sion of sections 38 and 41, and persons 
arrested under the said provisions by 
person or officers not empowered to accept 
bail shall be produced before or forward- 
ed to— 


(a) the Collector or other officer em- 
: powered under section 42 i 
vestigate the case, or 






bail, or 


(c) the Officer in charge of the fear- 
est, Police Station, whoevér is 
pearest, ; 
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(3) When a person arrested is produc- 
ed before an Excise officer empowered 
under section 49 to accept bail or before 
an officer in charge ofa Police Station, 
such officer shall forward such person 
to, or take security for his appearance 
before, the Collector or other officer em- 
powered under section 42 to investigate 
the case. 


(4) When articles seized cannot bo 
conveniently conveyed before the officer 
specified in sub-sections (1) and (2), the 
person making the seizure shall dis- 
pose of them in some place of safety 
and forthwith report the seizure to such 
officer, 


45. (1) All officers in charge of Police 


tati 4 : 
Piles ajah Stations shall take chai ge 


articles seized. of and keep in sale 
custody, pending the 
orders of a Collector, or other officer 


empowered under section 42 to investi- 
gate the case, all articles seized under 
this Act which may be delivered to them ; 
and shall allow any Excise officer who 
may accompany such articles to the 
police station or may be deputed for the 
purpose by an official superior to affix his 
seal to such articles, and to take samples of 
and from them. ` 


a an e so taken shall also be 
sealed with the seal of the officer in charo, 
of the Police Station. Behar, 


46. When any Excise Officer below 
Reports of arrests, the rank of Collector or 
seizure and sear- the officer in charge of 
ches, a a Police Station makes 
or receives information of any arrest, sej- 
gure or search under this Act, he shall 
within twenty-four hours, thereafter, make 
a full report of all the particulars of the 
arrest, seizure or search or of tho in- 
formation received to the Collector, and to 
the other officer, if any, empowered under 
section 42, sub-section (2), within the local 
limits of whose jurisdiction the arrest, sei- 
zure or search was made, : 


ry s 
. a 
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47. (1) Save as is in this Act other- 

Procedure in exe- Wise expressly provided, 
cuting warrantsand the provisions of the Code 
in making arrests of Criminal Procedure, 
and genrohes; 1898, relating to arrests, 
searches, warrants of arrest and search- 
warrants shall apply, so far as may be, to 
like warrants issued and to arrests and 
searches made under the provisions of this 


Act, 


(2) For the purposes of the aforesaid 


provisions a Collector shall be deemed to be- 


a Court. 


(3) Warrants issued by a Collector shall 
ordinarily be directed to one or more Excise 
officers. 


(4) Officers to whom a Collector’s war- 
rant is directed or endorsed, and officers 
other than Collectors making arrests, 
searches and seizures under: section 38 
or section 41 shall, for the purposo of 
the aforesaid provisions of the Code of 
Criminal Procedure, be deemed to be police 


officers. 


48. No person arrested under the pro- 

Maximum period visions of this Act shall 
of detention. be detuined in custody 
for alonger period than under all the 
circumstances of the case is reasonable, 
and such period shall not exceed twenty- 
fours hours, exclusive of the time neces- 
sary for the journey from the placo of 
arrest to the place where a Collector or 
other officer empowered under section 42 
to investigate the case may be, and thenco 
to the Court of a Magistrate having 
jurisdiction to inquire into or iry the 
case. 


49. (1) When a Collector issues a 
warrant for the arrest 
of any person under this 
Act, he shall in every such case direct 
in the’ manner provided in section 76 
of the Code of Criminal Procedure, 1898, 
-that such pérson shall be released from 
custody on bail or, if the Collector thinks 


fit, on his own bond, 
s . 


Bail. 
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(2) When any person is 
otherwise than under a warrant under 
this Act and is prepared to give bail, 
he shall be released on bail, or, at the 
discretion of the officer releasing him, on 
his own bond. Í 


arrested, 


(8) All Excise officers, not below such, 
rank as the Local Government may pres-. 
ae shall be empowored to, accept 
ail, f 


(4) I£ the arrest bo made, otherwise 
than under a warrant, by a person or 
officer not empowered to accept bail, and 
the person- arrested is prepared to give 
bail, tbe officer or person making the 
arrest shall, for that purpose, take the 
person arrested to— 

(a) the nearest Excise officer em- 
powered to accept bail, or 


(b, the nearest officer in chargo of 
a Police Station, whoever is 
nearer, 


(5) Bonds taken under this section from 
persons arrested otherwiso than under 
warrant shall bind such persons to appear 
before a Collector or other officer em- 
powered under section 42 to investigate 
the case. - 


(6) The provisions of sections 498 to 
902, 513, SLL and 4135 of the Code of 
Criminal Procedure, 1898, shall apply, 
so far as may be, in every case in which 
bail is accepted or a bond taken under 
this section. | 


50. Subject to 


Informaiion and 


such conditions (if any) 
as the Local Govern- 
aid to Excise off- ment may, by notification, 
cers. prescribe, every officer , 
employed in the Police, Salt and Customs 
Departments, eyery officer employed by a 
body of Port Commissioners, every Village 
Chaukidar, and within such areas as the 
Local Government may, by notification, 
direct, such cfficers of the Land Re- 
venue Department as may ke specified 
in such notification, shall Le beund— 


“article is 


‘or 1910} 


(a) to give immediate information 
to an Excise officer of ail breaches 
of any of the provisions of this 
Act which may come to his 
knowledge, and 

° (b) to aid any Excise officer reason- 
ably demanding his aid in the 
due carrying out of any of the 
provisions of this Act. 


' 51. In such areas as the Local Govern- 
ment may, by notifica- 
tion, direct, and sub- 
ject to such conditions 
and exceptions (if any) 
as it may, by . notifica- 
tion, prescribe, whenever any excisable 
manufactured, or any hemp 
plant is cultivated or collected, on any 
land, or in any place or village, in con- 
travention of the provisions of this Act, 
all owners or occupiers of such land or 
place: and their agents, and all members 
of’ panchayats, , village headmen, mauza- 
dars, mandals, patwaris and village re- 
corders,in such village, as the case may 
be, shall, in the absence of reasonable 
excuse, be bound to give information of 
the fact to a Collector, to a Magistrate 
or to: an officer of the Excise or Police 
Department as soon as such fact may 
come to his knowledge. ae 


Obligation on 
landholders and 
others to give in- 
formation in cer- 
tain cases. 


52. (1) The District or Sub-divisional 

The closing of Magis trate MAY» by NG 
retail shops for pre- tice in writing to the 
servation of the licensee, require that any 
‘public peace. shop in which any ex- 
‘cisable article is sold by retail 
shatl be closed at such times or for 
such periods as such Magistrate may deem 
necessary for ‘the preservation of the 
public peace. 

(2) if any riot or unlawful assembly 
is apprehended or occurs im the vicinity 
of any such shop, any Magistrate, or any 
Police officer above the rank of constable 


‘who is present, may order the person in 
-charge thereof to keep it closed for 
-such period gs the Magistrate or Police 
‘officer may,think necessary: 
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Provided that no shop shall be kept 
closed under this sub-section for a longer 
period than 48 hours without the order 
of a Magistrate. 


(3) When any Magistrate or Police 
officer makes a requisition or direction 
under sub-section (1) or sub-section (2), 
he shall forthwith report the fact to the 
Collector having jurisdiction on the local 
area in which the shop is situated. 


(4) The Excise Commissioner may grant 
to the licensee of a shop kept closed under 
sub-sections (1) or (2) such compensation 
as he may think fit. 


CHAPTER IX. 
PENALTIES AND PRUCEDURE. 


58. Whoever, in contravention of this 
Unlawful import, Actor of any rule, noti- 
manufacture, posses- fication or order made or 
sion, sale, etc, issued under this Act, or 
of any license, permit or pass granted un- 
der this Act,— 
(a) imports, exports, transports, manu- 
factures, possesses or sells any ex- 
cisable article; or 


(L) cultivates, collects or sells the 
hemp plant (Cannabis sativa); 
or; 

(c) taps or draws tai from any 
tari-producing tree; or 

(d) constructs or works any distillery 
or brewery; or 

(e) uses, keeps or has in his possession 


any materials, still, utensil, im- 
- plement or apparatus whatsoever, 
for the purpose of manufacturing 
any excisable article other than 
tari 3 or 

bottles any liquor fer purposes 


P 
of sale; 


shall be punished with imprisonment for 


‘a term which may extend to thgee months, 
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or with the fine which may extend to one 
thousand rupees, or with both. 


54. Whoever without lawful authority 
has in his possession 
sion in certain any quantity of any 
cases, excisable article know- 
ing the same to have been unlawfully 
imported, transported or manufactured, 
or knowing that the prescribed duty 
has not been paid thereon, shall be 
‘punished with imprisonment for a term 
which may extend to three months, or 
with fine which may extend to one thousand 
rupees, or with both. 


Unlawful posses- 


55. Whoever attempts to render fit 

Attempt i Ken: for human consumption 
der denatured spiri ss f 
Gerson con. any spirit, whether 


sumption. manufactured in British 
India or not, which has been denatured, 
or has in his possession ary spirit in 
respect of which he knows or has reason 
to believe. that any such attempt has 
been made, shall be punished with im- 
prisonment for a term which may ex- 
tend to three months or with fine which 
may extend to one thousand rupees, or 
with both. 


56. Whoever, being the holder of a 
license, permit or yass 
granted under this Act, 
or being in the employ of such holder, 
wilfully contravenes any rule made under 
section 36 (2) (1), (ù), Ii and (ii), (tii), shall 
be punished with imprisonment for a term 
which may extend to three months, or 
with fine which may extend to one thou- 
sand rupees, or with both. ; 


Adnlteration, ete. 


57. Whoever, being the holder of a 

Fraud bylicenseo license, permit or pass 
or his servant. granted under this Act, 
or being in the employ of such holder.— 


(a) keeps or exposes for sale, as 
foreign liquor, any liquor which 
he knows or has reason to be- 
lieve to be country liquor, or 


(b) marks -or otherwise deals -with 
e any bottle, case, package or other 


[adr i’ 
receptacle containing country li- 
quor, or marks the cork of any 
such bottle, with the intention 
of causing it to be believed that 
such bottle, case, package or other 
receptacle contains: foreign li- 


quor, 
shall be punished with imprisonment for 
a term which may extend to three months, 
or with fine which may extend to five 
hundred rupees, or, with both. 


58. Whoever, being the holder of a 
Breach of rule or . license, permit or pass 
condition of li- granted under this Act, 


cense. or being in the employ 
of such holder and acting on. his 
behalf, — < 


(a) fails to produce such license, 
permit or pass on the demand 
of any Excise officer or of any 
other officer duly empowered to 
make such demand; or 


(b) in any case not otherwise provided 
for in this Act wilfully contra- 
venes any rule made under section 
36 or wilfully does or omits to do- 
anything in breach of any of 
the conditions of such license, 
permit or “pass, 

shall be punished in case (a) with fine 
which may extend to fifty rupees, and 
in case (b) with the fine which may 
extend to five hundred rupees. 


59. The holder of a license, permit “or 

iabili pass granted.under this 
a A offence Act shall be punishable, 
committed by his ag well .as the actual 
agent: offender, for any offence 
punishable under sections 53, 54, 55,” 56 
57 or 58 committed by any person in his- 
employ and acting on his behalf, as if 
he had himself committed such offence, 
unless he establishes that all due. dnd 
reasonable precautions were exercised by 
him to prevent the commission of such 
offence: ` 


Provided: that no person other than ‘the - 
actual offender shall be punished with im- 
prisonment except ‘in default of payment of 
fine, g - 


or 1910] 


60. (1) If any chemist, druggist, 
Consumption of apothecary or keeper of 
exisable articles in a dispensary allows any 
druggists’ shop. excisable article, which 
has not been bona fide medicated, to be con- 
«sumed on his business’ premises by any 
person not employed in his business, he 
< shall be punished with imprisonment for 
a term which may extend to three months, 
or with fine which may extend to one 
thousand rupees, or with both. 


(2) If any person not employed as afore- 
said consumes any excisable article on 
such premises, he shall be punished with fine 
which may extend to two hundred rupees. 


61. Whoever, 


Vexatious search, 
seizure, detention or 
arrest or refusal of 
duty or cowardice 
on part of Excise 
Officer. 


being an Excise 


flicer,— 


(a) without reasonable grounds of 
suspicion, searches or causes to be 
searched any place, under colour 
.of exercising any power conferred 
by this Act, or 


(b) vexatiously and unnecessarily seizes 
any property of any person on the 
pretence of seizing or searching 
for any article liable to confiscation 
under this Act, or 


(c) vexatiously and unnecessarily 
detains, searches or arrests any 
person, or 


(d) without lawful excuse ceases or 
refuses to perform, or withdraws 

° himself from the duties of his 
office, unless expressly and in writ- 
ing allowed to do so by the Col- 
lector, or unless he shall have 
given to his immediate superior 
two months’ notiċe in writing of 
his intention to do se; or 


(e) is guilty of cowardice, 


shall be punished with imprisonment fora 
term which may extend to three months, 
or with fine which may extend to five hund- 
red rupees, gy with both. 
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62. 


Offences not speci- 
fically provided for. 


Whoever, in any case not otherwise 
provided for under this 
Act, wilfully contravenes 
any of the provisions of this Act or of any 
rule, notification or order made or issued 
thereunder, shall be punished with fine 
which may extend to two hundred rupees, 


63. Whoever attempts to commit any 
offence punishable under 
this Act shall be liable 
to the punishment provided for such offence. 


Attempts. 


64. If any person, after having been 
previously convicted of 
offence punishable 
under sections 53, 54, 55 
or €0 or under the similar provisions in any 
enactment repealed by this Act, subsequent- 
ly commits and is convicted of an offence 
punishable under any of those sections, he 
shall be liable to twice the punishment 
which might be imposed on a first conviction 
under this Act: 


Enhanced punish- 
ment after previous an 
conviction, 


Provided that nothing in this section 
shall prevent ‘any offence, which might 
otherwise have been tried summarily under 
Chapter XXII of the Code of Criminal Pro- 
cedure, 1898, from being so tried. 


©5. (1) No Magistrate shall take cogni- 
sance of an offence 


Initiation of pro- f 
punishable— 


secutions. 


(a) under sections 53, 54, 55 or 60 ex- 
cept on his own knowledge or 
suspicion, or on the gomplaint or 
report of an Excise Officer; 


(b) under sections 56, 57,58 or 62 
except on the -complaint or report 
of a Collector or other officer 
empowered under section 42, 
sub-section (2), to investigate the 
case; or 


aot 


(c) under clauses (d) and (e) of section 
61, except with the sanction of the 
- District Collector, j 


(2) Except with the special sanction of 
the Local Government no Magistrat shall 


22 


take cognizance of any offence punishable 
ander’ this Act, unless the prosecution is 
instituted within six months after the 
commission of the offence, 


66. Offences under this- Act shall be 
triable only by Magis- 
powered totry cases trates exercising powers 
under this Act. not less than those of a 
Magistrate of the second class. 


Magistrates em- 


67. (1) When in any prosecutions under 
this Act or in any pro- 
ceedings taken under 
sub-section (3), the “question 


Presumptions. 


section 69, 


arises whether an offence punishable under . 


this Act has been committed in respect 
of— 


hemp 


(a) 


any excisable article or 
plant (Cannabis sativa), or 


(b) any still, utensil, implement or 
apparatus whatsoever for the 
manufacture of any excisable 


article other than tari, or 


any materials such as aro ordi- 
narily used in the manufacture 
of any excisable article, 


(0) 


if the person found in possession thereof 
fails to account satisfactorily for such pos- 
session, it may be presumed, until the 
contrary is proved, that his possession 
was in contravention of the provisions 
of this Act. 


(2) When in any prosecution under 
section: 58, any licensed vendor is charged 
with permitting drunkenness or intoxica- 
tion in his shop or in any public room 
of his business premises, and it is proved 
that any person was drunk or intosicated 
in such shop or room, it skall lie on such 
vendor to prove that he and the persons 
employed by him took all ¥éazonable steps 
for preventing drunkenness or intoxication 
in such shop or room. 


68. Whenever 
Liability to con- 


an offence, punishable 
under this Act has been 


fiscation. committed, the follow- 
ing things shall be liable to confiscation, 
ngmely?— 

N eo 
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KG) the excisable ar ial, liemp plant 
(Cannabis sativa), stilll, utensil, 
implement, apparatus or mater- 
rials in respect of or by means 
of which offence has been com- 
mitted; 

excisable article lawfully 
transported, manu- 
factured, had in possession ` or 
sold along with any excisable 
article liable to confiscation as 
aforesaid; 


the receptacles, packages “and 
coverings, in which anything li- 
able to “confiscation under c'ause 
(a) or clause (b) is found, and the’ 
other contents, if any, of such 
receptacles and packages; and 


(b) 


any 
imported, 


(9 


(d) the animals, carts, vessels, rafts 
or other conveyances used in 
carrying anything referred to: in 


the foregoing clauses: 


Provided that’ when it is proved that 
tho receptacles or other articles specified 
in clauses (c) and (d) are not the prc- 
perty of the offender, the said articles 
shall not be liable to confiscation if the 
owner-thercof establishes that he had no 
reason to believe that such offence was 
jih or, was, likely to be committed. 


©. (1) When in any case tried by 
a Magistrate the Magis- 


Procedure in re- 
trate decides that any- 


gard to articles : E z 4 

liable to confisca- thing is liable to con- 
tion. fiscation under section 
C8, he shall order such thing to. be 


confiseated and placed at the disposal of 
the Collector, | 

(2) When in any, other ‘case in which 
ane has been: siezed under this Act 
an investigating officer proceeds under sec- 
tion 43, syb-section È ,, or_ the Collector, 
upon an investigation ‘made, whether by 
the Collector or. other officer under sec- 
tion 42,, is -of “opinion that the thing 
seized is not liable to confiscation under 


section 68, such investigating officer or 

the Collector, as the ‘cage may nes shall 
8 

. . oe 

. =. 


yea 
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order the. delivery of such thing to the 


person from: whose possession it was ~ 


taken. 


(3) when upon an investigation made 
as aforesaid it appears to the Collector 
that an offence under this Act has been 
committed, that anything seized under 
this Act is liable to be confiscated, and 
it further appears that the offender is 
not known or cannot be found, the Collec- 
tor shall inquire into and determine the 
case, and, if he finds that the thing is 
liable to confiscation under section 68, 
shall order such confiscation: 


Provided that no such order shall be 
made until the expiration of two months 
from the date of seizing the thing in- 
tended to be confiscated or without hear- 
ing any person who may appear within 


- that period and claim any right to such 


thing, and the evidence, if any, which he 
produces in support of his claim : 


Provided, further, that if the thing 
in question is liable to speedy and natural 
decay, or if the Collector is of opinion 
that its sale would bo for the benefit 
of the owner, the Collector may at any 
time direct -it to be sold; and the pro- 
visions of this sub-section (2) shall, as 
nearly as may be practicable, apply to 
the net proceeds of such sale. 


` 40. (1) When any license, permit or pass 


is liable to be cancelled 


to com- 
orsuspended under clause 


Power 
pound offences. 


l “(a) or. clause (b) of section 29, sub-section 


(1), or when'any person is reasonably sus- 
pected of having committed an offence 
under this Act other.than an offence under 
section 61, the Excise Commissioner or a 


` “Collector, instead of enforcing such can- 


cellation or suspension or instituting a pro- 
secution in respect of such offence, may ac- 
cept from-the holder of such license, permit 


or pass or from such person a sum of money _ 


not exceedirig two hundred rupeos, and. 
thereupon such. holder or person,” if in 
custody, shall be discharged, and’ no 
further proceedings in respect of such 
liability or offence shall be “taken against 
him: ar ec, oe 
And if én any such case any property 


. has been seized as liable to confiscation 
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under this Act, the Excise Commissioner 
or the Collector may release the same on 
receiving payment of the value thereof as 
estimated by him, or of such smaller sum as 


he may think fit. 


(2) The Excise Commissioner or Collector 
may also, after the institution against any 
person of a prosecution in respect of any 
offence under this Act other than an offence 
under section 61, compound the offence 
on payment by such person of a sum of 
money not exceeding two hundred rupees. 


71. Every proceeding under this Act 

Contempt of before a Collector shall 
Court. be deemed to bea judicial 
proceeding within the meaning of section 
228 of the Indian Penal Code, and the 
Collector engaged in such proceeding shall 
be deemed to be a Revenue Court within the 
meaning of section 480 of the Code of Cri- 
minal Procedure, 1898. 


CHAPTER X. 


MISCELLANEOUS. 


72. lhe foregoing provisions of this 

Exceptionof me- Act shall not apply. to 
dicated articles. the import, manufacture, 
possession, supply or sale of any bona side 
medicated article for medicinal purposes 
by medical practitioners. chemists, drug- 
gists, apothecaries or keepers of dis- 
pensaries, except in so far as the Local 
Government may, by. notification, so direct. 


‘78. The Local Government may, by 
notification, either wholly 
or partially and subject 
to such conditions as it 
may think fit to prescribe, 
exempt any excisable 
article from all or any ofthe provisions 
of this Act, either throughout the territories 
to which this Act applies or in any specified 
area comprised therein or for any specified 
period or occasion, or as regards any specified 
class of persons. |` ; 


Power of Local 
Government to ex- 
empt excisable arti- 
cles from the provis- 
sion of this Act. 


74. Nothing contained in section 201 of 
the Beng&l Municipal 
Act, 1884, or in section # 
285 of the Bengal Munigi- 
pal Act, 1876, shall apply te any brewery, 


ee, ` 4. 


Certain provisions 
of Municipal Acts 
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distillery or warehouse established or 
licensed under this Act, or to the premises 
used for the manufacture or sale of any 
exisable article by the holder of a license 
granted under this Act.for such manufacture 
or sale. < 


75. All rules 


Publication of 
rules and notifica- 
tions. 


made and notifications 
issued under this Act 
shall be published in the 
Government Gazette and, 
on such publication, shall have effect as if 
enacted in this Act. 


76. No suit shall lie against the Secretary 
Bar of of State for India in 
suits. Council, or against any 
Excise Officer in respect of anything done, 
or in good faith purporting to be done in 


certain 


SCHEDULE. ` 
ENACTMENTS REPEALED. 


(See Section 2.) 


to | 2 





Number and year. | Short Title. 


XVI of 1863 .. | The Excise (Spirits) Act, 1863 ... | So much as has not been repealed. 
IX of 1885 ae | The Excise and Sea Customs Law | In the title, the words and figures “The 
| Amendment Act, 1885 Bengal Excise Act, 1878, and” 
In the preamble, the words and figures 
“Section 18 of the Bengal Excise Act 
1878, and” 
Section 3. 
XIII of 1890 464 | The Excise (Malt Liquors) Act, 1890... | In the title, the words and figures “The 
Bengal Excise Act, 1878,and” ` 
In the preamble, the words and figures 
“The Bengal Excise Act; 1878, and” 
A Sections 6,7 and 8 and the heading prefixe | 
ed thereto. : 
VIII of 1894 es | The Indian Tariff Act, 1894 Section 6. 
Y of 1897 .. | The Amending Act, 1897 ee. | So much of the second Schedule as ere- 
lates to Bengal Act I of 1888. 
Part IT.—BENGAL Acts. 
VII of 1878 aoe Tee Excise and Licensing Act, | So much as has not been repealed, 
va 1878 . 
1Y of 1881 The Bengal Excise Act Amendment | - Ditto. 
Act, 1881. 
I of 1883 ae | The Bengal Excise (Amendment) Act, Ditto, 
I of 1895 «+ | The Public Demands Recovery Act, | In section 7, clause (d), the words and 
5 1895 i figures “is yecoverable under A 
seçtion 36 of the Bengal Excise Act 
7 1878, or which” : 
- IL of 1903 «. | The Bengal Excise and Licensing | The whole. 


(Amendment) Act, 1903 





INDIAN CASES. 


[act I 


pursuance of this Act or of any other law 
for the time being in forée relating to the 
excise revenue. 


77. No suit, prosecution or other pro- 


Limitation of ceeding against the | 
suits and proceed- Secretary of State for 
ings. 


, _. Indiain Council oragainst 
any Excise Officer in respect of anything 
done or alleged to have been done in 
pursuance of this Act or of any other 
law for the time being in force relat- 
ing to the excise revenue, shall, except as 
provided in section 65, sub-section (2), 
be entertained in any Court unless the suit, 
prosecution or other proceeding is instituted 
within six months from the date of the 
act complained of. 
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